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y.  IV'  j)»*»  upo  of  Pueblo  ft  A.  Valley 

R.  Co.  19  Colo.  199,  22  L.  R.  A. 

•k-t[),  m  rac.  944 688 

y.  Southern  P.  Co.  13  Utah,  852,  44 

Pac.   1042 190 

T.   State,   69   Ga.  224 235 

T.  Wichita  County,  67  Tex.  647,  4 

S.    W.    67 306 

▼.  Willimantic  Linen  Co.  50  Conn. 

433,   47   Am.    Rep.    653 495 

Winfleld  y.   Linn,   60   Kan.   859,   67   Pac. 

549 262 

Wing  y.  McDowell,  Walk.  Ch.  (Mich.)  181  647 
Wingfleld   V.    Dlngfleld,   L.   R.   9  Ch.   Dly. 

658 640 

Winsor  y.  Queen,  L.  R.  1  Q.  B.  289,  399, 

6  Best  ft  8.  143,  7  Best  ft  S. 

490 810 

Winter  y.  Truax,  87  Mich.  324,  49  N.  W. 

604 680 

WInterbottom  y.   Wright,   10  Mees.  ft  W. 

109 481- 

Wischam  y.  Richards,  136  Pa.  109,  10  L. 

R.  A.  97,  20  Atl.  532 267 

Wltham  y.  Cohen,  100  Ga.  670,  28  8.  B. 

505 664 

Withers  y.  Reynolds,   2  Bam.  ft  Ad.  882 

228,   229,  230 

Withy  y.  Mangles,  10  Clark  ft  F.  215....  540 

Witters  y.  Sowles,   32  Fed.  764 816 

Wood  y.  Buxton,  108  Mass.  102 382 

y.  Goodfellow,  43   Cal.   185.... 399,  401 

y.  Oakley,  11  Paige.  400 542 

Woodman  y.  Metropolitan  R.  Co.  149  Mass. 

335,  4  L.  R.  A.  213.  21  N.  E. 

482 185 

y.  Northwood,  67  N.  H.  307,  36  Atl. 

255 284 

Woods  y.  Trinity  Parish,  21  D.  C.  640....  566 
Woodstock  Iron  Co.  y.  Richmond  ft  D.  Ex- 
tension Co.  129  U.   8.  643,  32 

L.    ed.    819,    9    Sup.    Ct.    Rep. 

402 :.  409 

Woodward   y.    Semans,    125    Ind.   330,    25 

N.    E.    444 269 

Woolsey  y.   Ryan,   59  Kan.   601,   54   Pac. 

664 699 

Workingmen's     Bkg.     Co.    y.     Rautenberg, 

103  111.  460,  42  Am.  Rep.  26..  815 
Worth  y.  Patton,  5  Ind.  App.  272,  31  N. 

E.   1130 866 

Wright  y.  Carter.  27  N.  J.  L.  76 957 

y.    Harris,   81    lows,   272 638 
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Wrigbt  T.  S&uth&rn  B,  Co,  123  N.  C.  280, 

31    S,   E.   652 886 

Wulbera  v.  TimtuoDa,  55  3.  C.  456,  33  S. 

E,    ^m.  .   ..    888 

Wyeth    Hard^vare    &    Mfg.    Ca.    ▼.    H.    F. 

Luti^  &  Co.  1:^7  Mo.  242.  27  L. 

K.  A,  651.  29  S.  VV.  1010 124 

Wyman  T.  Haiitpad,  li»i)  U,  S.  654,  27  L. 

^a,  1068,  3  iSap,  et.  Rep.  417..  124 
T.   United    3tat#B   ex    rel.   Haistead, 

100   U.  fci.  064*  27  L.  ed.  1068, 

3    S§up.   CU    Hep.   417 124 

Wynehamer  v.  i'eople.  13  N.  Y.  426..  854,  861 

Wynn   v.    Stuti^,    l    blackf.   28 856,  863 

Wynne  t.  Wblsenant,   37   Ala.  46 218 

Y. 

Yale  University  v.  New  Haven,  71  Conn. 

316,  43  L.  R.  A.  490,  42  AU.  87  486 
Yatea  v.  Stuart,  39  W.  Va.  124,  10  8.  B. 

423 425 


Yasoo  &  H.   Valley   R,  Co.   ▼.   Jones,   73 

Miss.  229,  19  So.  91 190 

Ylck  Wo  T.  Hopkins,  118  U.  S.  356,  30  L. 
ed.  220,  6  Sup.  Ct.  Rep.  1064 
T ....349,  669 

Yockey  v.  Smith,   181  111.   664,  54  N.  E. 

1048 269 

York  &  M.  L.  R.  Co.  v.  Wlnans,  17  How. 

30,  15  L.  ed.  27 720 

Young  V.  Bransford,  12  Lea,  232 418 

V.  Harvey,  16  Ind.  814 566 

Youngblood  v.  Eubank,  68  Ga.  630 671 

Yondt  V.  Roberts,  5  Serg.  &  R.  130 424 


Z. 

Zelgler  y.  Danbury  &  N.  R.  Co.  52  Conn. 

543 496,  719 

Zylstra  t.  Charleston,  1  Bay,  882 416 


STATUTES  AND  CONSTITUTIONS  CITED,  CONSTRUED,  ETa 


Sngland* 

Statutes, 

12  Rich.    II.    chap.    2.     Corrupt   appoint-     _ 

ments  to  offices....  419 

6  &  6  Edw.  VI.  chap.  16.     Sales  of  offices. .  419 

13  Eliz.  chap.  10.  Restraining  sUtute...  845 
12  Geo.  III.  chap.  71.  Repealing  statute.  556 
46  Geo.  III.  chap.  65.  {  115.     Income  tax     424 

49  Geo.  III.  chap.  126.     Public  office 419 

4    Geo.    IV.    chap.    76.     Solemnization    of 

marriages 164 

7  &    8  Vict.  chap.  24.     Forestalling 556 

0  ft  10  Vict.  chap.  93.  Damages  for  death  631 
15  &  16  Vict.  chap.  83,     S     42.      Patent-law 

amendment 952 

17  &  18  Vict.  chap.  126.     Order   for   inspec- 
tion of  property. .   .  956 
1880  (43  &  44  Vict.  chap.  42),  S  1,  subsec. 
2.     Employers*     lia- 
bility act 709 

United  States. 

Constitution, 

Art.   4,    i    2.     Privileges   and   immunities 

•  •  ••  ••  ••    ....486,  667 

Amend.  5.       Witnessing  against  self 655 

Amend.  5.       Due  process  of  law 808 

Amend.  14.     Eqaal  protection  of  the  laws 

244.    348.    486, 

544,    550,    609,    762,  799 

Amend.  14,  §1.     Due  process  of  law 669 

1888,  June  7.     Pension  to  widow 683 

1890,  August    18.     Condemnation    proceed- 
ings  935 

1893,  chap.  196.     Railroads 826 

1898,  March  7.     Appropriation  of  land  for 

military  purposes. .     935 

1898,  June.     War   revenue   act 485 

1899,  March  3.     Appropriation  of  land  for 

military    purposes. .  935 

Statutes  at  Large. 

Vol.  27,  p.  531.  SS  4,  8.     Grab  irons;  as- 
sumption of  risk...   826 

Revised  Statutes, 

1  860.  Protection  to  witness. 658 

!4692.  Right  to  pension 585 

4693.  Right  to  pension 585 

4702.  Pension  to  widow 585 

Alabama. 

Code,  1HS6, 

i  2340.     Wife  as  surety  for  husband 517 

Code,  1896, 

4  2152,   subdlv.   6.     Contracts  for  sale  of 

lands 721 

57  L.  R.  A. 


California. 

Constitution, 

Art.1,    11.       Personal  rights. 727 

Art.  1,    113.    Due  process  of  law 727 

Art.  20, 1 15.     Mechanics'  liens. 727 

Statutes, 

1885,  March  18.     Street  Improvement  act.  214 

1891,  p.  116.     Street  improvement  act. . . .  214 

Code  of  Civil  Procedure. 

ill83.     Mechanics'  liens 728 
1184.     Payment  of  contract  price 727 
1203.     Bond  to  accompany  building  con- 
tract  T 728 

Conneotiont. 
Constitutiom 

Art.  2.     Distribution  of  powers. 492 

Art.  3.     Legislative  department 492 

Art.  5.     Judicial  department 492 

Oeneral  Statutes, 

!2967.     Holding  over  by  lessee 223 
3836.     Taxing  bank  stock 490 
3916.     Tax  on  nonresident  shareholders.   481 
Georgia. 
Constitution, 

Art   1,   i   4,  1   1.     Uniform   operation  of 

laws 650 

Statutes. 

1873,  p.  109.     Board  of  education 233 

1889,  Nov.  11,  p.  061.     Charter    of    Ameri- 

cus 232 

1806,  Dec  23.  p.  68.       Antl- trust  act .    ...  540 
Civil  Code. 

{   2140.     Recovery    of    damages    and    at- 
torneys^ fees. 753 

{{2488,2490.     Marriage      contracts      and 

settlements. 758 

I   3045.     "Realty'*  defined 671 

I   3040.     Fixtures 671 

1   3118.     Liability    of    landlord    for    fail- 
ure to  repair 750 

3119.  Rights  of  tenants 671 

3120.  Fixtures,  removal  of 671 

3123.     Duty  of  landlord  to  keep  prem- 
ises in  repair 750 

!3668.     Contracts  in  restraint  of  trade..  550 
S  385S-3860,     Nuisance 751 
5698.     Right  of  local  self-government..   233 
5720.     Leglslacive,   Judicial,   and   execu- 
tive powers 236 

I   5734.     Regulating  Internal  government.  288 

{   5785.     Enumeration  of  rights 233 

i    5800.     Contracts  with  corporations  . .  .  667 
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Penal  Code. 

V  488,  484.     Sale  of  adulterated  draga. ..  568 
662.     Forestalling,    engrossing,   and   re- 
grating.  657 

I  846.       Special  charges  to  grand  jury..  667 

niinois. 

Constitution. 

Art  2,  f  13,  d.  1.     Compensation  for  prop- 
erty taken 241 

Statutes. 

1895,  Jane  15,  p.  158.     Sentence    of     per- 
sons ;  parole. 862 

1897,  June  14.     Local  improyement 127 

Revised  Statutes. 

P.  413,  li  446,  447.     Penalties      fixed      by 

court 853 

Revised  Statutes,  1845. 

P.  182,  i  168.     Term  fixed  by  Jury 852 

Hurd's  Revised  Statutes,  1899. 

•Chap.  24,  p.  362.     Local  improvement 127 

Starr  d  Curtis' s  Annotated  Statutes. 

▼oL    1,    p.    1409,    i    629.     Term    fixed   by 

jury 862 

Indiana. 

Bill  of  Rights. 

418.     Rights  of  accused 853 

f  19.     Jury  to  determine  law  and  facts. . . .  853 
Statutes. 

1901,  March  12,  p.  569.     Appeals. 508 

Revised  Statutes,  1881. 

41  2482-83,  2491,  2499,  2508-09.     Descent  362 

Iowa. 

Constitution. 


Art.  1,  i  6. 

Art.  1, 1  25. 
Art.  3, 1 1. 
Art.  3,  i  30. 
Art.  8,1(1. 
Art.  8,  f  12. 


Equal  priYlIeges  and  Immuni- 
ties   243 

BUI   of  rights 250 

DiTision  of  powers 251 

Local  and  special  laws 251 

Corporations 251 

Corporations 251 

Statutes. 

27th  Gen.  Assem.  chap.  28.  Appointment 
of  waterworks  trus- 
tQQS ^  _     248 

28th  Gen.  Assem.  chap.  25*  Appointment 
of  waterworks  trus- 
tees  248 

Code,  187S. 

i  482.  Ordinances  for  safety  of  Inhabit- 
ants  244 

Code,  1897. 

f  i  742-760.     Waterworks. 248 

754.       Regulation  of  conveyances 244 

Divorce ;  petition 586 

Hearing  in   divorce   action 586 

Property     exempt     from     execu- 
tion  764 

Quo   warranto   proceedings 248 


I  3172. 

I  3173. 

i  4008 

%  4316. 


Kansas. 

Bill  of  Rights. 

4  16.     Imprisonment  for  debt 929 

Constitution. 

Art  9,  I  1.     Change  of  county  seat 769 

Statutes. 

1893,    chap.     100.     Railroad     to    provide 

track  scales 766 

General  Statutes,  1897. 

Chap.  95,  If  48,  72.  Service  by  publica- 
tion  123 

Chap.  95,  II  89-91.     Demurrer    to    petition 

126 

Chap.  95,  p.  122,  f  108.     Demurrer  to  reply 

125 

57L.B.  A. 


Chap.  95, 1 108.    Truth  of  verified  account 


700 

Chap.  95,  II  227,  228.     Garnishment       pro- 
ceedings.   123 

General  Statutes,  1899. 

Chap.  87, 1 132.     Sales    by    executors    and 

administrators  . .    .   579 
Chap.  46, 1 18.       Guardians  and   wards. . .  579 

General  Statutes,  1901. 

12988.     Executors  and  administrators  ...   682 

Civil  Code. 

I  458.     Confirmation  of  sales 679 

Kentnoky. 

Constitution. 

1 174.     Manner  of  taxation 60 

1181.     Taxation 66 

I  241.     Damages  for  death. 450 

Statutes. 


1894,  March  22.     Franchise    tax. 
1898,  March  19,     p.     "" 


66 


1900,   March   16,   p. 


96.  Assessment  and 
valuation  of  corpo- 
rate franchises. ...     48 

15.  Government  of 
cities  of  second 
class. 776 

General  Statutes,  1888. 

Chap.  56.     Incorporated  companies 49 

Chap.  113,  I  16.     Wills 266 

P.  66,  I  7.     Examination  by  state  insur- 
ance   commissioner.   116 
Statutes. 

I  6.  Damages  for  loss  of  life 460 

8.  Liability  of  city  for  acts  of  mob.   131 

1 10.         Actions  that  survive 450 

1 171.       Uniform  taxation 40 

460.       Liberal   construction  of  statutes.   181 
1 1346.     Penalty    for   failure    to    transmit 

message 616 

Chap.  108,  art.  3,  subdlv.  1.     Assessment 

of  franchises 67 

14019.     Tax  rate 48 

1 4050.     Personalty    to    be    valued    sepa- 
rately      48 

14077.     Franchise  tax 34.     65 

I  4079.     Taxation  of  capital  stock  of  cor- 
poration      35 

I  4082.     Franchise  of  persons 46 

S  4085.     Property  assessed  In  name  of  cor- 
poration      47 

I  4086.     Corporations  to  pay  taxes 46 

1 4092.     Statement  of  corporation 85 

14227.  Taxation    of    foreign    life    insur- 

ance  companies   ...     40 

14228.  Taxation  of  foreign  building  and 

loan  associations  . .     40 

1 4231.  Taxation     of     foreign     Insurance 

companies. 40 

14232.  Taxation    of    foreign    assessment 

companies. 40 

IfOnisiana. 

Statutes. 

1886,    No.    156.     Tender    of    charges    on 

stored  property. .    .   274 

Code  of  Practice. 

Art.  347.       Propounding     interrogatories. .  858 

Art.  354.       Answers    to    interrogatories. . .   358 

Civil  Code. 

Art.  2209.     Compensation  for  storage. .   . .  272 

Art.  2400.     Community  property 367 

Art.  2446.     Sale     between     husband     and 

wife 368 

Art.  2956.     Holding  goods  for  storage. . . .  272 

Maryland. 

Constitution. 

Art.  3,  I  44.     Imprisonment  for  debt 928 

Statutes. 
1864,  chap.  188. 


Art. 


Prohibiting  Insuring  of 
lottery    tickets..    ..  928 

Code  of  Public  Local  Laws. 

4,    I   806.     Closing   street   In   Balti- 
more.  281 


Citations. 


Massaelivsetta* 

Oonstitution, 

Pt  1,  art.  12.     Prosecutions. 665 

Statutes, 

1842,  chap.  89.  Actions   which   sanriye. .  680 

1871,  chap.  91.  Testimony  of  witness. . .  656 

1879,  chap.  297.     Clyil  damage  act 680 

1886,  chap.  140.     Damages   for   death 680 

1887,  chap.  270,  |   1,   subsec.   2.     Employ- 

ers' liability  act  680,  710 
1892,  chap.  260,  i  1.       Employers*    liability 

act 682 

1895,  chap.  488,  i  14.     Metropolitan     water 

supply  act 293 

1898,  chap.  665.     Damages   for   death 630 

General  Statutes. 

Chap.  163,  I  7.     Punishment  for  bribery..  656 

Puhlio  Statutes. 

Chap.  52,  ii  17,  18.     Damages  for  defect 

of  ways 630 

Chap.  112,  i  212.     Damages  for  death....  680 

Chap.  166,  i  1.     Actions  wlilch  sunrive....  630 

Miehlcan. 

Constitutum. 

Art.6,i27.     Trial  by  Jury 859 

Art.  6, 1  29.     Trial   after   acquittal 808 

Minnesota. 

Constitution, 

Art.  8.       Division  of  powers 302 

Art. 4,  if    33,    84.     Special    legislation....  209 

Art.  11,  I  4.     Election  of  county  officers. .  303 

Statutes. 

1887,  chap.  11,  i  1.     Railroad  tax. 73 

1895,  chap.  329.     Payment    of     money     to 

clerk   of   court 637 

1901,  chap.  237.  Torrens  system  of  regis- 
tration  299 

Special  Laws. 

1881  (ex.  sess.),  chap.  200.  Rights  of 
Duluth  Street  Rail- 
way Company  ....     75 

aeneral  Statutes,  1878, 

Chap.    36,    I    107.     Bond    and    duties    of 

school  treasurer.   . .  636 

General  Statutes,  189^. 

i  301.       Capacity  to  commit  crime 642 

[344,  subd.  2.     State  depositaries 637 

}856.       Clerks   of   district   courts 637 

1524.     Valuation  of  personal  property..  08 

11530.     Method  of   listing  stock 68 

)  1530,  subd.  4.     Market  value 76 

11530,  subd.  5.     Total  indebtedness 76 

J 1669.     Taxation  of  railroad  companies..  73 

Chap.   34,    title    1.     Corporations. 75 

II  2649,  2650.  Condemnation  proceed- 
ings   637 

S  2701.     Fellow  servant  act 717 

I  4535.     Selection  of  guardian 642 

{  5809.     Partitions  of  real   estate 637 

17149.     Money  paid  to  clerk  of  court....  637 

{  7156.     Money  paid  to  clerk  of  court. . . .  637 

I  7158.     Payment  by  surety 637 

Mississippi* 

Statutes. 

1890,  p.  10.  Building  and  loan  associa- 
tions.  796,804 

Code,  1892. 

1849.       Foreign  corporations. 796,  804 

1 2348.     Building    and    loan    associations 

796,  804 

MissonrL 

Constitution,  1875. 

Art.  2, 1  22.     Right  of  accused 849 

Art.  2,  §  23.     Self  Incrimination 655 

Art.2,$28.     Trial  by  jury 849 

Art.  2,  8  30.     Due  process  of  law 849 

Art.  4,  i  53.     Local  or  special  laws 662 

Art.  6.     Judicial  departmenL 849 

57  L.  R.  A. 


Art.  6, 1  83.     Judges'  salaries. 66<^ 

Art.  6. 1  34.     Probate  courts. 651^ 

Art.  6, 1 85.     Uniform  organization 65f>^ 

Art.  9, 1 12.     Fees  of  county  officers 660 

Art.  14, 1  8.  Forbidding  Increase  of  fees.  660- 

Amendment,  1890. 

1 1.    Cognizance  of  criminal  cases. 849 

14.     Transfer  of  cause  for  decision 849- 

Territorial  Laws. 

P.  436,  chap.  154.     Common  law 864 

Revised  Laws,  1825. 
Vol.  1,  p.  282,  I  3.     PunlAment  for  mur- 
der  860 

Statutes. 

1877,  April  9,    p.  229.     Probate   courts.    . .  669- 
1895,  p.  149.     Carnal  knowledge  of  unmar- 
ried  female 848 

1897,  March  20,  p.  82.     Compensation        to 

probate  Judge B&^ 

Revised  Statutes,  18S5, 

P.  168,  f  8.       Punishment  for  murder. .   . .  860 

P.  170,  f  23.     Punishment  for  rape 86» 

P.  493, 114-7.     Assessing   punishment..    ..  85a 

Revised  Statutes,  1845, 

P.  344.  S  3.     Punishment  for  murder....  800^ 
Chap.  138,  art.  7,  Si  4-7.     Assessing  pun- 
ishment  860- 

Revised  Statutes,  1855. 

Vol.  1,  p.  559, 1  3.  Punishment  for  mur- 
der  86a 

Vol.  1,  p.  639,  i  10.  Imprisonment  In  peni- 
tentiary  859- 

Vol.  2,  pp.  1196-97,  ii  5-8.  Assessing  pun- 
ishment  850- 

General  Statutes,  1865. 

P.  778,  f  3.       Punishment  for  murder. .   . .  860- 

P.780,i28.     Punishment 859 

P.  826,  i  .la.  Imprisonment  in  peniten- 
tiary  859 

P.  852,  Ii  5-8.     Assessing  punishment. .    . .   850- 

Revised  Statutes,  1870. 

i  1186.     Fees  of  probate  judge 659- 

11253.  Punishment  for  rape 85a 
1160.  Imprisonment  In  penitentiary. . . .  85a 
S  1930-33,  p.  323.     Assessing  punishment 

850- 

Ii  5595  €t  seq.     Fees  of  county  officers. . .   661 

Revised  Statutes,  1889. 

f  3407.     Fees  of  probate  Judge 65^ 

I  3480.     Punishment  for  rape 857 

i  3955.  Imprisonment  in  penitentiary. . . .  859- 
IS  4230-33,  p.  981.  Assessing  punishment  850 
§14980  et  acq.  Fees  of  county  officers...  661 
I  5897.     Insurance  contracts 770* 

Revised  Statutes,   1899. 

Vol.  1,  If  41.  60.     Administration 659 

!1764.  Compensation  to  probate  Judge. .  660- 
?837.  Punishment  for  rape 857 
1838.     Carnal    knowledge    of    unmarried 

'    female. 848 

1 1844.     Seduction  under  promise  of  mar^ 

riage 864 

1845.     Guardian  defiling  ward 864 

2172.     Incest 864 

2206.     Testifying  against   gaming 656 

2375.  Imprisonment  In  penitentiary....  859* 
2524.     Counts  in  Indictment 863 

2648.  Jury  to  assess  punishment 862 

2649.  Assessing  punishment 862' 

2650.  Punishment  below  legal  limit 862 

2651.  Punishment  exceeding  legal   limit  862 

2052.     Reduction  of  punishment 862 
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LAWYERS'  Reports 


ANNOTATED. 


KENTUCKY  COURT  OF  APPEALS. 


LOUISVILLE     TOBACCO     WAREHOUSE 
COMPANY,  Appt., 

V. 

COMMONWEALTH  of  Kentucky. 


.Ky.. 


.) 


1.  An  ordinary  basin  ess  eorporation 
createcl  under  the  general  Ufw,  ander 
which  no  special  or  exclusive  privilege  not 
allowed  by  law  to  natural  persons  can  be  ob- 
tained Is  not  subject  to  the  franchise  tax 
Imposed  by  Stat.  $  4077,  on  railway,  gas, 
ferry,  bridge,  express,  and  every  other  like 
company,  and  every  other  corporation  hav- 
ing "any  special  or  exclusive  privilege  or 
franchise  not  allowed  by  law  to  natural  per- 
sons, or  performing  any  public  service.'* 

S.  An  exclusive  privilege  not  enjoyed 
by  natural  persona,  within  the  meaning 


of  Stat,  f  4077,  relating  to  a  franchise  tax, 
is  not  created  by  a  proviso  in  articles  of  in- 
corporation, that  the  private  property  of 
stockholders  shall  not  be  subject  to  corporate 
debts. 

3.  The  exemption  of  corporations 
whleh  do  not  have  any  special  priv- 
ileves  and  franchises  from  the  operation  of 
a  statute  imposing  a  franchise  tax  on  cor- 
porations which  do  have  such  franchises  or 
privileges  does  not  make  the  statute  uncon- 
stitutional for  lack  of  uniformity. 

4.  A  public  service  vrhich  will  render 
a  corporation  subject  to  the  fran- 
chise tax  imposed  by  Stat,  f  4077,  Is  not 
performed  by  a  corporation  engaged  In  the 
business  of  a  tobacco  warehouseman. 

(CHiffy,  Paynter,  and  White,  J  J.,  dissent,) 
(March  14,  1899.) 


NoTi. — Taxation    of    corporate    franchisee    in 
the  United  States, 

I.  Proem, 

a.  Scope  of  note,  84. 

b.  Deftnitions   of   terms   employed,   84. 
IT.  Power  and  jurisdiction  of  a  state  to  taa, 

34. 
III.  Some  general  principles,  85. 
IV    What  are  franchises? 

a.  In  general,  85. 

b.  Within  taa  laws,  86. 

c.  Vature  as  subjects  of  taaation,  87. 
V.  Taxoibility  of  franchises, 

a.  When  tamable,  88. 

b.  When  not  taxable. 

1.  Oenerally,  39. 

2.  By  the  state,  40. 
8.  Locally,  40. 

c.  Baemptions,  42. 

d.  Property   ewempt   as   part  of  fran- 

chise, 45. 
VI-  Franchise  tawes. 

a.  What  tawes  are  such,  48. 

b.  What  taxes   that  seem   to   be  such 

arc  not,  51. 

e.  Taxes  on  capital  stock,  53. 

d.  Interference   with   Federal   agencies 

and  burdens  on  Federal  grants, 

1.  Franchises, 

(a)  Railroads,  55. 

(b)  Telegraphs,  56. 

(c)  Bridges,  56. 

(d)  Banks,  56. 

2.  United  States  bonds,  67. 

3.  Patents  and  copyrights,  57. 

e.  Taxes  on  passenger  traffic,  59. 

f.  Taxes  on  receipts,  income,  etc. 

1.  Corporations  engaged  in  inter- 
state or  foreign  commerce,  59. 
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VX.  f, — continued. 

2.  Railroad,     steamship,     navigsh 
tion,    express,    and    telegraph 
compafUes,  generally,  64. 
8.  Miscellaneous   corporations,   68. 
4.  Local  taxes  on  receipts  of  local 
corporations,   68. 
g.  Taxes    on   insurance  premiums* 

1.  In  general,  69. 

2.  Domestic  companies,  70. 

3.  Foreign  companies,  71. 
h.  Taxes  on  bank  deposits,  72. 

VII.  Organizations  subject  to  franchise  taxes: 

a.  Oenerally,  73. 

b.  Domestic   corporations. 

1.  In  general,  76. 

2.  Engaged     in     interstate     oom- 

merce,  79. 

3.  Possessed   of   other   franchises, 

80. 
e>  Foreign  corporations. 

1,  In  general,  80. 

2.  Conditions    upon    the  privilege 

of  exercising  corporate  fran- 
chises, 83. 
8.  JVhat  is  doing  business  or  em- 
ploying capital  within  the 
state  and  the  meaning  of  tax 
laws,  88. 

4.  Engaged     in     interstate     con^- 

merce,  92.     ' 
VIII.  Limitations  on  franchise  taxation. 

a.  Cowftituiional,  93. 

b.  Double  taxation,  97. 

IX.  Valuation  of  franchises  for  the  purposes 
of  taxation,  98. 
X.  Administration  and  relief,  104. 
XI.  Conclusion,  108. 
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Kentucky  Goubt  of  Afpeals. 


Mab, 


APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Franklin 
County  convicting  it  of  wilfully  failing  to 
file  with  the  auditor  a  statement  for  purpos- 
es of  taxation,  as  required  by  the  Kentucky 
fctatutes.     Reversed. 

Defendant  contended  that  it  was  a  pri- 
vate corporation,  and  that  it  was  not  in- 
cluded within  the  meaning  of  the  statute  re- 
quiring the  filing  of  such*  statements.  The 
court  of  appeals  on  the  first  hearing  of  the 
case  handed  down  an  opinion  December  13, 
1898,  in  which  it  waa  neld  that  defendant 
was  within  the  terms  of  the  statute.  A  pe- 
tition for  rehearing  was  subsequently 
granted,  after  which  the  opinion  printed 
herewith  was  handed  down. 

bHirther  facts  appear  in  the  opinion. 

Messrs.  D.  W.  I<iadsey  and  HiutLphrey 
ft  Davie  for  appellant. 


Mr.  Robert  B.  FranUim  for  the  Com- 
monwealth. 

Dm  Belle,  J.,  delivered  the  opinion  of 

the  court: 

Most  of  the  questions  presented  by  the 
briefs  in  this  case  have  been  settled  by  the 
opinion  recently  delivered  at  this  term  in 
the  case  of  Louisville  d  J.  Ferry  Co.  v.  Com. 
104  Ky.  726,  47  8.  W.  877.  The  sole  ques- 
tion remaining  for  decision  is  whether  a 
private  trading  corporation  is  required  to 
make  a  report  to  the  auditor,  as  a  basis  for 
the  ascertainment  of  a  tax  upon  its  fran- 
chise. 

The  statute  (Ky.  Stat.  §  4077)  provides: 
"Every  railway  company  or  corporation  and 
every  incorporated  bank,  trust  company, 
guaranty  or  security  company,  gas  com- 
pany,    water     company,     ferry     company. 


I.  Proem, 
a.  Boope  of  note. 

This  note  Is  a  commentary,  within  bounds 
referred  to  In  the  body,  upon  five  classes  of 
taxes  upon  corporations  In  the  United  States, 
namely:  (1)  Organization  taxes,  or  taxes  ex- 
acted of  domestic  corporations  for  the  grant  of 
corporate  powers;  (2)  franchise  taxes,  or 
taxes  in  the  nature  of  royalties  annexed  to  the 
grant  and  levied  periodically,  usually  annu- 
ally, upon  domestic  corporations;  (3)  license 
taxes, — ^not  licenses  under  the  police  power, — 
or  taxes  charged  by  a  state  to  foreign  corpora- 
tions for  leave  to  enter  and  do  business  in  its 
territory ;  (4)  privilege  taxes,  or  taxes  Imposed 
upon  foreign  corporations  on  account  of  exer- 
cising their  corporate  franchises  within  the 
limits  of  the  taxing  state ;  and  (6)  taxes  upon 
franchises,  eo  nomine. 

Of  these,  the  first  four  classes  are  essen- 
tially, howsoever  designated  In  the  statutes 
and  decisions,  capitation  taxes  upon  artificial 
entities,  and  the  fifth  class,  true  franchise 
taxes.  The  classes,  however,  are  seldom  care- 
fully discriminated. 

Religious,  benevolent,  charitable,  fraternal, 
educational,  and  scientific  associations,  whether 
incorporated  or  not,  have  not  been  included. 
Neither  have  building  and  loan  associations, 
cemetery  companies,  and  like  organizations  for 
profit.  And  national  banks  are  so  plainly  sep- 
arated from  corporations  generally  that  they, 
too,  have  been  omitted. 

b.  Definitions  of  terms  employed. 

Throughout  this  note  corporations  are  called 
domestic  in  the  state  of  their  origin  and  for- 
eign in  all  other  Jurisdictions.  Thus,  a  cor- 
poration organized  under  the  laws  of  New  York 
Is  called  a  domestic  one  in  that  state  alone;  If 
It  does  business  in  any  other  state  of  the  Union 
It  is  there  deemed  a  foreign  corporation ;  and, 
conversely,  in  New  York  a  corporation  organ- 
ized under  the  laws  of  any  other  state  or  of  the 
united  States  Is  a  foreign  corporation. 

II.  Power  and  jurisdiotion  of  a  state  to  taa. 

The  right  of  taxation  Is  an  Incident  of  sov- 
ereignty and  coextensive  with  sovereignty. 
McCulloch  V.  Maryland,  4  Wheat.  816,  4  L.  ed. 
079 :  Jones  v.  Page,  44  Ala.  657. 

And  where  there  is  no  constitutional  restric- 
tion upon  it,  the  power  to  tax  is  absolute.  Cit- 
izens* Mat.  Ins.  Co.  v.  Lott,  45  Ala.  185. 

The  right  to  tax  being  necessary  to  the  very 
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existence  of  a  state,  the  power,  save  when  re- 
strained by  constitutions  or  the  fundamental 
principles  of  natural  Justice,  Is  supreme.  Coite 
V.  Society  for  Savings,  82  Conn.  173. 

All  subjects  over  which  the  sovereign  power 
of  the  state  extends  are  objects  of  taxation. 
McCulloch  V.  Maryland,  4  Wheat.  816,  4  L.  ed. 
579. 

Resting  as  It  does  In  necessity,  the  right  to 
tax  Is  inherent  In  every  government,  and  in  the 
United  States  is  vested  In  the  state  legislatures, 
which  possess,  when  unrestrained  by  national 
or  state  constitutions,  plenary  power  over  the 
subject;  hence,  he  who  denies  the  constitu- 
tionality of  a  taxing  statute  assumes  the  bur- 
den of  showing  clearly  wherein  It  violates  the 
fundamental  law.  Porter  v.  Rockford,  R.  I. 
&  St.  L.  R.  Co.  76  111.  561. 

The  power  of  the  state,  unless  constitu- 
tionally restricted,  as  to  the  mode,  form, 
and  extent  of  taxation.  Is  without  limit  where 
the  subject  to  which  it  applies  Is  within  her 
Jurisdiction.  State  Tax  on  Foreign-held  Bonds, 
15  Wall.  300,  sub  nom.  Cleveland,  P.  &  A.  R. 
Co.  V.  Pennsylvania,  21  L.  ed.  179 ;  State,  Cen- 
tral R.  Co.  Prosecutor,  v.  State  Bd.  of  Asses- 
sors, 48  N.  J.  L.  1,  57  Am.  Rep.  516,  2  Atl.  789. 

But  those  subjects  over  which  sovereignty 
does  not  extend  are  upon  the  plainest  princi- 
ples exempt  from  taxation.  McCulloch  v. 
Maryland,  4  Wheat.  816,  4  L.  ed.  579. 

Except  as  constitutionally  limited,  the  power 
of  the  legislature  over  the  subject  of  taxation 
Is  unbounded.  Re  McPherson,  104  N.  T.  806, 
58  Am.  Rep.  502,  10  N.  B.  685. 

When  Justice  requires  the  exercise  of  the  un- 
limited (except  by  the  Constitution)  power  of 
the  legislature  to  levy  taxes,  neither  the  stat- 
ute of  limitations,  nor  laches,  will  bar  Its  ex- 
ercise. State  V.  Kings  County,  125  N.  T.  812, 
26  N.  E.  272,  per  Ruger,'  Ch.  J. 

The  power  to  tax  Is  a  sovereign  right  belong- 
ing alone  to  the  state,  and  which  Is  and  only 
can  be  exercised  pursuant  to  laws  enacted  for 
the  purpose.  State  ex  rel.  Clinton  County  v. 
Hannibal  &  St.  J.  R.  Co.  87  Mo.  236. 

The  power  of  taxation  possessed  by  the  state 
Is  a  very  broad  and  comprehensive  one,  and 
may,  with  some  exceptions  Imposed  by  the  Fed* 
eral  Constitution  and  laws  passed  In  pursu- 
ance thereof,  be  exercised  upon  all  objects  with- 
in Its  Jurisdiction.  Persons  and  property 
within  the  state,  and  trades,  avocations,  and 
other  business  carried  on  therein  under  the  pro- 
tection of  its  laws,  whether  by  citizens  or  non- 
residents, may  be  taxed.  But  nonresidents, 
property  having  no  legal  situs  there,  and  busi- 
ness not  carried  on  there,  are  beyond  the  Juris- 
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bridge  company,  street  railway  company, 
express  company,  electric  light  company, 
electric  power  company,  telegraph  com- 
pany, press  despatch  company,  telephone 
company,  turnpike  company,  palace-car  com- 
pany, dining-car  company,  sleeping-car  com- 
pany, chair-car  company,  and  every  other 
like  company,  corporation,  or  association, 
also  every  other  corporation,  company,  or 
aaeociation  having  or  exercising  any  special 
or  exclusive  privilege  or  franchise  not  al- 
lowed by  law  to  natural  persons,  or  per- 
forming any  public  servioe^  shall,  in  addi- 
tion to  the  other  taxes  imposed  on  it  by  law, 
annually  pay  a  tax  on  its  franchise  to  the 
state,  and  a  local  tax  thereon  to  the  county, 
incorporated  city,  town  and  taxing  district 
where  its  franchise  may  be  exercised,*'  etc. 
By  the  next  section  it  is  provided :  "In  or- 
der to  determine  the  value  of  the  franchises 


mentioned  in  the  next  preceding  section,  the 
corporations,  companies,  and  associations 
mentioned  in  the  next  preceding  section,  ex- 
cept banks  and  trust  companies,  whose 
statements  shall  be  filed  as  hereinafter  re- 
quired by  §  4092  of  this  article,  shall  annu- 
ally, between  the  fifteenth  day  of  Septem- 
ber and  first  day  of  October,  make  and  de- 
liver to  the  auditor  of  public  accounts  of 
this  state  a  statement  verified  by  its  presi- 
dent, cashier,  secretary,  treasurer,  manager, 
or  other  chiei  officer  or  agent,  in  such  form, 
as  the  auditor  may  prescribe,  showing  the 
following  facta,"  etc.  By  §  4079,  it  is  pro- 
vided that  the  auditor,  secretary  of  state, 
and  treasurer,  constituting  the  board  of 
valuation,  shall,  '^from  said  statement  [of 
the  corporation],  and  from  such  other  evi- 
dence as  it  may  have,  .  .  .  fix  the  val- 
ue of  the  capital  stock  of  the  corporation; 


diction  of  a  state,  and  are  not  the  subjects  of 
taxation  there.  People  v.  Equitable  Trust  Co. 
86  N.  Y.  387,  393,  per  Earl,  J. 

The  taxing  power  passes  to  a  territory  un- 
der a  general  grant  of  legislative  power  In 
the  organising  act  without  other  limitations 
than  those  contained  in  the  act  itself,  or  In 
tlie  United  States  Constitution.  Northern  P. 
B.  Co.  V.  Barnes,  2  N.  D.  810,  51  N.  W.  886. 

Whether  a  state  statute  Is  an  exercise  of  the 
taxing  power,  or  the  police  power,  or  any  other 
state  power.  It  must  stlU  be  subordinate  to  the 
Federal  Constitution,  and,  if  plainly  In  con- 
flict with  any  provision  thereof,  cannot  stand. 
Henderson  v.  New  Torlc,  92  U.  S.  259,  8uh  noin. 
Henderson  y.  Wlckham,  23  L.  ed.  543. 

But,  as  McLean,  J.,  well  says :  In  a  system 
of  government  so  complex  as  ours  It  may  be 
difficult,  perhaps  Impracticable,  to  pre8crit>e  the 
exact  limit  In  particular  cases  to  Federal  and 
state  powers.  License  Cases,  5  How.  504,  588, 
12  U  ed.  256,  294. 

If,  says  Marshall,  Ch.  J.,  we  measure  the 
power  of  taxation  residing  in  a  sovereignty 
which  the  people  of  a  single  state  possess  and 
can  confer  on  Its  government,  we  have  an  In- 
telligible standard  applicable  to  every  case  to 
which  the  power  may  be  applied.  We  have  a 
principle  which  leaves  the  power  of  taxing  the 
people  and  property  unimpaired,  which  leaves 
to  a  state  the  command  of  all  Its  resources,  and 
which  places  beyond  its  reach  all  those  pow- 
ers which  are  conferred  by  the  people  of  the 
United  States  on  the  government  of  the  Union, 
and  all  those  means  which  are  given  for  the 
purpose  of  carrying  those  powers  Into  execu- 
tion. We. have  a  principle  which  Is  safe  for 
the  states,  and  safe  for  the  Union.  McCulIoch 
T.  Maryland,  4  Wheat.  816,  429,  4  L.  ed.  579, 
607.  ^ 

III.  Borne  general  pHnoiples, 

Private  corporations  may  be  taxed  by  the 
state  for  the  support  of  the  state  government. 
Their  privileges  and  franchises,  unless  ex- 
empted In  terms  which  amount  to  a  contract, 
are  legitimate  subjects  of  taxation, — as  much 
K>,  as  any  other  property  of  the  citizen  which 
enjoys  the  protection  and  Is  within  the  con- 
trol of  the  sovereign  power  of  the  state.  The 
state  power  to  tax  such  franchises  and  privi- 
leges is  Independent  of  the  Federal  government. 
And  the  taxation  of  corporate  franchises  and 
privileges  rests  In  the  discretion  of  the  leglsla- 
tare  of  the  taxing  state,  which  may  decide 
whether  the  sum  to  be  levied  be  a  fixed  one, 
and.  If  not,  in  what  manner  and  by  what  means 
the  amount  shall  be  determined.  Society  for 
57  L.  R.  A. 


Savings  v.  Colte,  6  Wall.  594,  18  L.  ed.  897 ; 
Provident  lust,  for  Savings  v.  Massachusetts, 
6  Wail.  611,  18  L.  ed.  907 ;  Hamilton  Mfg.  Co. 
V.  Massachusetts,  6  Wall.  632,  18  L.  ed.  904. 

The  right  of  corporate  existence  being  by  na- 
ture Indivisible,  a  license  tax  therefor  is  of  ne- 
cessity entire  regardless  of  the  manner  of  em- 
ploying the  corporate  capital  or  the  location 
of  the  corporate  property.  Lumberville  Dela- 
ware Bridge  Co.  v.  State  Bd.  of  Assessors,  55  N. 
J.  L.  529,  sub  nom.  State,  Lumberville  Dela- 
ware Bridge  Co.,  Prosecutors  v.  State  Bd.  of 
Assessors,  25  L.  R.  A.  134,  26  Ati.  711. 

A  legislature  having  a  legal  right  to  impose 
a  privilege  tax  has  a  discretion  to  fix  its 
amount.  Knoxville  ft  O.  R.  Co.  v.  Harris,  99 
Tenn.  684,  53  L.  R.  A.  921,  43  S.  W.  115. 

The  extent  of  the  tax  Is  entirely  within  the 
discretion  of  the  taxing  power.  Southern  Car 
&  Foundry  Co.  v.  State  (Ala.)  82  So.  233. 

Beside  a  franchise  tax  upon  a  domestic  cor- 
poration for  a  right  of  life  and  continued  exist- 
ence and  the  powers  that  go  therewith,  or  upon 
a  foreign  corporation  for  the  privilege  of  do- 
ing business  in  the  state,  an  excise  tax  may  also 
be  laid  upon  corporations  for  the  additional 
burden  sustained  by  the  state  and  the  people  by 
reason  of  property  being  held  by  artificial  bod- 
ies, the  persons  composing  such  bodies  being 
exempt,  to  a  great  extent,  from  liability  for  the 
debts  thereof.  Southern  Gum  Co.  v.  Layiln 
(Ohio)  64  N.  E.  564. 

lY.  What  are  franchieeat 

a.  In  ffenertU. 

The  lexicographers  agree  in  defining  fran- 
chises as  privileges  granted  by  the  sovereign 
power  In  a  state  to  Individuals,  and  in  them 
vesting.  Blackstone  (4  Com.  159)  defines  a 
franchise  as  a  royal  privilege  or  branch  of  the 
Crown's  prerogative  subsisting  In  the  hands  of 
a  subject.  Bouvler  (Law  Diet.  545)  as  a  cer- 
tain privilege  conferred  by  grant  from  the  gov- 
ernment and  vested  in  individuals,  adding  that 
corporations  or  bodies  politic  are  the  most  us- 
ual franchises  Icnown  to  our  law. 

Clifford,  J.,  says  that  It  was,  inter  alia,  de- 
cided in  the  case  of  Society  for  Savings  v. 
Colte,  6  Wall.  594,  18  L.  ed.  897,  that  corporate 
franchises  are  legal  estates,  and  not  mere  naked 
powers,  but  powers  coupled  with  an  Interest, 
which  vest  In  the  corporation  by  virtue  of  Its 
charter.  Provident  Inst,  for  Savings  v.  Mas- 
sachusetts, 6  Wall.  611,  18  L.  ed.  907. 

Taney,  Ch.  J.,  speaks  of  franchises  as  spe- 
cial privileges  conferred  by  government  upon 
Individuals,  and  which  do  not  belong   to  the 
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.  •  .  and  from  the  amount  thus  fixed 
shall  deduct  the  assessed  value  of  all  tangi- 
ble property  assessed  in  this  state,  or  in  the 
counties  where  situated.  The  remainder 
thus  found  shall  be  the  value  of  its  corpo- 
rate franchise  subject  to  taxation  as  afore- 
said." From  these  provisions  it  is  mani- 
fest that  the  so-called  franchise  tax  is  in 
reality  a  property  tax  upon  all  the  intangi- 
ble property  of  the  corporaUons  named  in 
the  act.  And  so,  in  Henderson  Bridge  Co, 
V.  Kentucky,  160  U.  S.  154,  41  L.  ed.  954, 
17  Sup.  Ct.  Rep.  534,  the  Supreme  Court,  in 
considering  this  statute,  said:  "The  tax  in 
controversy  was  nothing  more  than  a  tax 
on  the  intangible  property  of  the  company 
in  Kentucky,  and  was  sustained  as  such  by 
the  court  of  appeals."  And  in  Adams  Exp. 
Co.  V.  Kentucky,  166  U.  S.  180,  41  L.  ed. 
903,    17    Sup.   Ct.   Rep.   530,  the   Supreme 


Court  said:  '*We  agree  with  the  circuit 
court  that  it  is  evident  Uiat  tiie  word  'fran- 
chise' was  not  employed  in  a  technical 
sense;  and  that  the  legislative  intention  is 
plain  that  the  entire  property,  tangible  and 
intangible,  of  all  foreign  and  domestic  cor- 
porations, and  all  foreign  and  domestic  com- 
panies, possessing  no  franchise,  should  be 
valued  as  an  entirety,  the  value  of  the  tan- 
gible property  be  deducted,  and  the  value  of 
the  intangible  property  thus  ascertained  be 
taxed  under  these  provisions."  And  so  this 
court  in  Henderson  Bridge  Co.  v.  Com.  99 
Ky.  639,  29  L.  R.  A.  73,  31  S.  W.  486,  held 
that  tho  term  ''intangible  property"  was 
used  as  synonymous  with  ''franchisee."  The 
sections  we  have  referred  to  show  conclu- 
sively that  their  object  was  to  obtain  a  val- 
uation of  property  for  the  purpose  of  taxa- 
tion.    The    corporate    property    sought    by 


citizens  of  a  country  generally  of  common  right. 
And  he  declares  It  essential  to  the  character 
of  a  franchise  that  it  should  be  a  grant  from 
the  sovereign  authority,  and  that  in  this  coun- 
try no  franchise  can  be  held  which  is  not  de- 
rived from  a  law  of  the  state.  Banlc  of  Au- 
gusta V.  Karle,  18  Pet.  519,  10  L.  ed.  274. 

This  definition  is  accepted  in  his  own  state. 
State  V.  Philadelphia,  W.  &  B.  R.  Co.  45  Md. 
861,  24  Am.  Rep    511. 

It  is,  says  Strong,  J.,  writing  for  the  court. 
In  Atlantic  &  O.  R.  Co.  v.  Georgia,  98  U.  S. 
859,  365,  25  L.  ed.  185,  187,  quite  too  narrocv 
a  definition  of  the  word  "franchise"  to  hold  it 
as  meaning  only  the  right  to  be  a  corporation. 
The  word  Is  generic,  covering  all  the  rights 
granted  by  the  legislature. 

The  term  "corporate  franchise  or  business," 
as  used  in  the  New  York  tax  laws,  means  the 
right  or  privilege  given  by  the  state  to  two  or 
more  persons  of  being  a  corporation, — that  is, 
of  doing  business  in  a  corporate  capacity ;  and 
not  the  privilege  or  franchise  which,  when  In- 
cori>orated,  the  company  may  exercise.  Home 
Ina  Co.  V.  New  York,  134  U.  S.  594,  33  L.  ed. 
1026,  10  Sup.  Ct.  Rep.  593. 

A  domestic  corporation  Is  given  life  and  con- 
tinued existence  by  the  state,  and  this  life  and 
existence,  with  their  accompanying  powers, 
constitute  the  franchise.  Southern  Gum  Co.  v. 
Laylin  (Ohio)  64  N.  B.  564. 

b.  Within  taa  laws. 

Section  1. 

The  word  "franchise*'  In  Its  appropriate  and 
legal  sense  is  confined  to  such  rights  and  priv- 
ileges as  are  conferred  upon  corporate  bodies 
by  legislative  grant.  Fietsam  v.  Hay,  122  111. 
293,  13  N.  B.  501. 

The  privilege  or  right  to  be  a  corporation  is 
a  franchise.  People  v.  O'Hair,  128  III.  22.  21 
N.  B.  211 ;  Bushneli  v.  Consolidated  Ice  Mach. 
Co.  37  111.  App.  133. 

And  an  excise  tax  upon  the  right  of  a  corpo- 
ration to  be  is  entirely  distinct  from,  and  not 
In  lieu  of,  a  tax  apon  the  franchise  to  do. 
Chehails  Boom  Co.  v.  Chehalis  Coanty,  24 
Wash.  135,  63  Pac.  1128. 

The  franchise  of  a  railroad  is  the  privilege 
of  running  it  and  taking  fare  and  freight.  Wil- 
mington &  W.  R.  Co.  V.  Reid,  18  Wall.  264,  20 
L.  ed.  568. 

A  consent  of  the  public  authorities  to  the 
carrying  on  of  business  by  a  gas  company,  and 
to  the  laying  of  its  mains  for  conducting  and 
supplying  illuminating  gas,  is  a  grant  of  a 
franchise.  People  ex  rel.  Woodhaven  Gaslight 
57  U  R.  A. 


Co.  V.  Deehan,  153  N.  Y.  528,  47  N.  B.  787; 
San  Jos^  Gas  Co.  v.  January,  57  Cal.  614. 

The  power  to  consolidate  is  the  grant  of  a 
corporate  franchise.  Adams  v.  Yazoo  &  M. 
Valley  R.  Co.  77  Misa  194,  24  So.  200,  317,  28 
So.  956. 

The  right  granted  by  public  authority  to  a 
domestic  corporation  formed  for  the  purpose 
of  establishing  and  maintaining  booms  in  nav- 
igable streams  made  public  highways,  and  of 
collecting  tolls  for  logs  and  timber  boomed,  is 
a  privilege  or  franchise,  and  is  taxable  as  such, 
although  it  is  not  exclusive,  and  is  open  and 
common  to  every  person  and  corporation  to  ac- 
quire under  the  same  authority.  Chehalis 
Boom  Co.  V.  Chehalis  County,  24  Wash.  135, 
68  Pac.  1123,  Following  Commercial  Blectric 
Light  ft  P.  Co.  V.  Judson,  21  Wash.  49,  56  Pac. 
829;  and  Bdison  Electric  Ilium.  Co.  v.  Spokane 
County,  22  Wash.  168,  60  Pac.  132. 

A  right  granted  by  a  municipality  to  an  in- 
dividual to  erect  on  the  water  front  a  bulk- 
head or  wharf,  and  to  receive  fees  or  dues  from 
vessels  mooring  thereat,  to  receive  and  dis- 
charge cargoes,  without  title  to  the  soil,  con- 
stitutes au  incorporated  hereditament  Boreel 
V.  New  York,  2  Sandf.  552. 

The  right  given  In  a  general  railroad  act  to 
railroads  to  cross  public  highways  Is  a  fran- 
chise or  privilege  taxable  under  a  law  defining 
special  railroad  franchises  subject  to  taxation 
as  all  franchises,  rights,  or  permission  to  con- 
struct, maintain,  or  operate  a  railway  In,  un- 
der, above,  on,  or  through  streets,  highways,  or 
public  places.  New  York,  L.  ft  W.  R.  Co.  v. 
Roll,  32  Misc.  821,  66  N.  Y.  Supp.  748. 

There  are  two  classes  of  corporate  fran- 
chises, vis.:  Those  in  their  nature  purely  in- 
corporeal and  Inalienable,  dependent  upon  the 
continued  existence  of  the  donee,  such  as  the 
right  of  corporate  life,  the  exercise  of  banking, 
trading,  and  Insurance  powers,  and  similar 
privileges  which  die  with  the  corporation,  and 
those  requiring  for  their  enjoyment  the  use 
of  corporeal  property,  such  as  railroad,  canal, 
telegraph,  gas,  water,  bridge,  and  similar  com- 
panies, which,  with  the  consent  of  the  state,  of 
course,  are  transferable  to  the  corporate  suc- 
cessors and  assigns.  People  v.  O'Brien,  111 
N.  Y.  1,  2  L.  R.  A.  255,  18  N.  B.  692. 

Section  2. 

But  a  right  common  to  every  dtlcen,  such 
as  the  right  to  acquire  and  own  property, — in 
this  case  a  billiard  table, — cannot  be  converted 
into  a  taxable  privilege  by  first  prohibiting  its 
exercise  and  then  permitting  its  enjoyment  by 
such  only  as  will  pay  a  tax  prescribed  by  the 
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this  itatnte  to  be  subjected  to  taxation  may 
be  said  to  be  tbe  added  value  which  the  ex- 
erdee  by  the  corporation  of  any  special  or 
exclusiye  privilege  or  franchise  not  allowed 
by  law  to  natural  persons  gives  to  the  tan- 
gible property.  For  example,  a  railroad 
track,  without  the  right  of  operating  a  rail- 
road, would  be  of  small  value;  with  that 
right,  it  might  be  worth  millions  of  dollars. 
So,  in  ascertaining  what  corporations  come 
within  the  purview  of  this  statute,  and  are 
by  it  required  to  make  report  to  the  auditor, 
we  should  keep  in  mind  the  ultimate  pur- 
pose of  the  statute;,  which  is  the  taxation  of 
this  intangible  pr<^erty,  and  consider 
whether  all  corporations  can,  in  law,  pos- 
sess such  intangible  property;  for  surely  we 
are  not  to  stretch  the  langusge  of  the  stat- 
ute beyond  its  letter,  and  assume  that  the 
leeislature  intended  to  require  a  vain  thing, 


by  imposing  severe  penalties  for  failure  to 
report  intangible  property  upon  corporsr 
tions  which  do  not,  and  in  law  cannot,  pos- 
sess it.  The  appellant  is  an  ordinary  busi- 
ness corporation,  created  under  the  general 
law,  under  which  no  special  or  exclusive 
privil^e  not  allowed  by  law  to  natural  per* 
sons  can  be  obtained.  It  conducts  its  busi- 
ness with  the  same  rights  and  privileges, 
and  subject  to  the  same  restrictions,  as 
natural  persons  engaged  in  the  same  busi- 
ness. 

It  is  insisted — and  appears  to  have  been 
so  decided  by  the  trial  court — that  the  in- 
sertion in  the  articles  of  incorporation  of  a 
proviso  that  the  private  property  of  stock- 
holders should  not  be  subject  to  the  corpo- 
rate debts  gave  to  the  corporation  an  ex- 
clusive privilege  not  enjoyed  by  natural 
persons,  and  therefore  brought  this  corpo- 


■Utote.  Stevens  v.  State,  2  Ark.  291,  86  Am. 
Dec.  72. 

And  a  privilege  given  by  a  general  county 
ordinance  to  any  person,  firm,  association,  or 
corporation  engaged  In  supplying  fresh  water 
to  any  city,  town,  or  connty  In  the  state  to 
lay  down  and  maintain  pipes  as  conduits  In  or 
through  any  of  the  roads  and  highways  of  the 
county,  without  any  right  to  take  tolls  or  col- 
lect water  rates  therein,  or  to  enjoy  any  spe- 
cial advantage  or  prerogative  not  open  to  all, 
confers  a  mere  right  of  way,  and  not  a  fran- 
chise taxable  as  such.  Spring  Valley  Water- 
works V.  Barber,  09  Cal.  36,  21  L.  B.  A.  416, 
83  Pac  735. 

So,  too,  a  private  railroad  built  upon  private 
lands  belonging  to  a  corporation  not  a  rail- 
road company  and  not  used  or  operated  under 
any  franchise,  but  a  mere  means  of  transporta- 
tion to  the  owner's  grounds  of  the  patrons 
thereof.  Is  not  within  a  general  statute  for  the 
taxation  of  railroads  and  canals  operated  or 
owned  under  a  franchise  by  Individuals  or  un- 
incorporated associations  or  companies.  State, 
Monmouth  Park  Asso.,  Prosecutor,  v.  State  Bd. 
of  Assessors,  60  N.  J.  L.  372,  37  Atl.  729. 

A  permisBlon  given  by  private  Individual 
owners  of  the  fee  is  not  a  franchise,,  and  Is  not 
taxable  within  the  New  York  tax  law  (f  2.  subd. 
8,  as  amended  by  chap.  712,  Laws  1899),  de- 
fining as  taxable  property  a  franchise,  right, 
authority,  or  permission  to  lay  pipes  or  mains 
in  or  under  a  public  street.  People  ex  rel.  Ret- 
sof  Min.  Co.  V.  Priest,  77  N.  T.  Supp.  382.  See, 
also.  The  Park  Tax  Case,  84  Md.  1,  aub  nom. 
Baltimore  v.  Baltimore  &  E.  M.  Pass.  Bi  Co. 
S3  L.  B.  A.  503,  35  Atl.  17. 

c.  Nature  at  aubfecU  of  iatfoHon. 

There  Is  almost  a  consensus  of  opinion  that 
corporate  franchises  are  property.  Gordon  v. 
Appeal  Tax  Court*  3  How.  133,  11  L.  ed.  529 ; 
Wilmington  &  W.  R.  Co.  v.  Reld,  13  Wall.  264, 
20  L.  ed.  568 ;  New  Orleans  City  &  L.  R.  Co.  v. 
New  Orleans,  148  U.  S.  192,  36  L.  ed.  121,  12 
Sup.  Ct.  Bep.  406;  San  Jos^  Gas  Co.  v.  Janu- 
ary, 57  Cal.  614 ;  Spring  Valley  Waterworks  v. 
Schottler,  62  Cal.  69 ;  Stein  v.  Mobile,  17  Ala. 
234 ;  Enfield  Toll  Bridge  Co.  v.  Hartford  ft  N. 
H.  B.  Co.  17  Conn.  40,  41  Am.  Dec.  141:  Por- 
ter V.  Bockford,  R.  I.  ft  St.  L.  B.  Co.  76  III. 
561 :  Belleville  Nail  Co.  v.  People,  98  III.  399 ; 
Fletsam  v.  Hay,  122  III.  293,  13  N.  B.  501; 
Baltimore  v.  Baltimore  ft  O.  B.  Co.  6  GUI,  288, 
48  Am.  Dec.  531;  Portland  Bank  v.  Apthorp, 
12  Mass.  252;  Connecticut  Mut.  L.  Ina  Co.  v. 
Com.  133  Mass.  161;  State  Bd.  of  Assessors  v. 
Centrsi  B.  Co.  48  N.  J.  L.  146,  4  Atl.  678; 
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Monroe  County  Sav.  Bank  v.  Bochester,  87  N. 
Y.  867 ;  People  ea  rel.  Panama  B.  Co.  v.  New 
York  Tax  Comra  104  N.  Y.  240,  10  N.  B.  437 ; 
Coney  Island,  Ft.  H.  ft  B.  R.  Co.  v.  Kennedy,  15 
App.  Dlv.  688,  44  N.  Y.  Supp.  825;  People  v. 
O'Brien.  Ill  N.  Y.  1,  2  L.  R.  A.  255,  18  N.  B. 
692 ;  People  em  rel.  Woodhaven  Gaslight  Co.  v. 
Deehan,  153  N.  Y.  528,  47  N.  B.  787;  South 
Nashville  Street  B.  Co.  v.  Morrow,  87  Tenn. 
406,  2  L.  B.  A.  858,  11  S.  W.  348;  Knoxvllle 
&  O.  B.  Co.  V.  Harris,  99  Tenn.  684,  63  L.  B. 
A.  921,  43  8.  W.  115. 

But  It  Is  not  wholly  nnanlmoua  In  Ex- 
change Bank  v.  Hlnes,  3  Ohio  St.  1,  Bartley, 
Ch.  J.,  denies  that  a  corporate  franchise  Is 
property,  although  admitting  that  high  author- 
ity has  declared  otherwise.  His  argument  in 
brief  Is  that  while  a  franchise  may  be  a  thing 
of  value,  value  is  not  the  distinguishing  attri- 
bute of  property.  The  right  of  suffrage,  a 
public  ofBce  and  Its  emoluoients,  are  valuable, 
but  neither  Is  property.  The  things  which  con- 
stitute property  are  such  as  the  owner  may  ex- 
ercise exclusive  dominion  over, — may  use,  en- 
Joy,  and  dispose  of  without  any  control  or 
dimmution  save  by  the  law  of  the  land.  The 
right  of  alienation,  of  disposal  by  sale,  gift,  or 
abandonment.  Is  an  essential  Incident  to  prop- 
erty. (Citing  1  Wendeira  Blackstone,  138; 
Rutherforth's  Inst.  20;  Puffendorf,  chap.  9,  b, 
7 ;  and  2  Kent,  Com.  317.)  A  corporate  fran- 
chise lacks  this  essential  element.  And  there- 
upon In  the  case  coram  he  concludes  that  a 
bank  franchise,  not  being  property  of  any  de- 
scription, Is  not  taxable  within  a  constitutional 
provision  for  the  taxation  of  property,  effects, 
or  dues  of  every  description  without  any  excep- 
tion of  banks  or  bankera 

(It  may  not  be  amiss  to  remark  here  that, 
whatever  may  be  thought  of  the  conclusion  In 
the  particular  case,  this  reasoning,  although 
contrary  to  the  weight  of  authority.  Is  at  least 
logically  consistent  with  the  conclusions  so 
generally  adopted  and  reached  In  a  less  direct 
way,  In  the  very  numerous  line  of  cases  that 
have  held  statutes  Imposing  taxes  upon  fran- 
chises to  be  outside  of  constitutional  provi- 
sions requiring  uniformity  and  equality  of 
property  taxation,  ad  valorem.) 

While  there  Is  a  general  agreement  that  a  cor- 
porate franchise  is  property  for  the  purposes 
of  taxation,  there  Is  much  less  concord  as  to 
the  kind  of  property  that  It  la 

In  Massschusetts  It  Is  a  "commodity,'*  be- 
cause the  Constitution  of  that  commonwealth 
empowers  the  legislature  to  Impose  reasonable 
duties  and  excises  upon  commodities  within 
the  states  and  unless  franchises  are  brought 
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ration  within  the  purview  of  the  statute. 
This  construction  would  bring  every  busi- 
ness corporation  in  the  oonunonwealth 
within  the  letter  of  the  statute,  and  that  is 
the  contention  made  on  behalf  of  appellee. 
But  this  privilege  is  a  privilege,  not  of  the 
corporation,  but  to  the  stockholder,  and  a 
privilege  which  every  natpral  person  may 
avail  himself  of  by  becoming  a  stockholder 
in  a  corporation.  The  corporation  itself  is 
a  distinct  entity,  making  its  own  contracts, 
and  responsible  for  its  debts,  to  the  utter- 
most farthing  of  its  assets.  It  is  conceded 
that  a  tradine  corporation  has  a  franchise; 
but  its  franchise  is  merely  a  franchise  to 
exist,  to  have  a  name«  to  contract  and  be 
contracted  with,  to  sue  and  be  sued,  in  the 
aame  manner  ae  a  natural  person,  and  this 
frajichise  is  not  a  "special  or  exclusive 
privilege  or  franchise  not  allowed  by  law 


to  natural  persons."  Nor  e&n  the  appellant 
corporation  be  said  to  have  any  intangible 
property  subject  to  taxation  under  this 
statute.  Its  tangible  property — ^its  ware- 
house, drays,  and  personal  property — ^is  of 
no  greater  value  in  the  hands  of  the  corpo- 
ration thaji  it  would  bear  if  owned  and  man- 
aged by  the  natural  persons  who  are  its 
stockholders.  This  is  also  true  of  its  chos- 
es  in  action,  etc.  The  value  of  its  capital 
stock  must  necessarily  be  the  value  of  ita 
tangible  property,  choses  in  action,  etc.  It 
had  no  intangible  property  subject  to  taxa- 
tion under  the  statute^  and,  as  matter  of 
law,  could  have  none. 

This  brings  us  to  consider  the  question 
whether  private  business  corporations  were 
intended  by  the  legislature  to  make  the  re- 
port provided  for  in  the  statute.  The  stat- 
ute enumerates  by  name  twenty  different 


within  that  provision  they  may  escape  taxa- 
tion. Portland  Bank  v.  Apthorp,  12  Masa 
252;  Provident  Inst,  for  Savings  v.  Massachu- 
setts,  6  Wall.  611,  18  L.  ed.  907:  Hamilton 
Mfg.  Co.  V.  Massachusetts,  6  Wall.  632,  18  I/, 
ed.  904 ;  Connecticut  Mut.  L.  Ins.  Co.  v.  Com. 
183  Mass.  161. 

In  Connecticut  a  franchise  Is  declared  to  be 
an  incorporeal  hereditament,  known  as  a 
species  of  property  as  well  as  an  estate  in 
lands.  It  may  be  bought  and  sold,  will  de- 
scend to  heirs,  and  may  be  devised.  Enfield 
Toll  Bridge  Co.  T.  Hartford  ft  N.  H.  B.  Co.  17 
Conn.  40,  41  Am.  Dec.  141. 

But  In  Illinois  it  does  not  pass  to  a  general 
assignee  for  creditors,  although  this  is  said 
to  be  because  the  rights,  privileges,  powers, 
and  Immunities  granted  to  a  bank  belong,  not 
to  it  In  its  corporate  capacity,  but  to  the  In- 
corporators upon  whom  they  were  conferred. 
Flelsam  v.  Hay,  122  111.  293,  13  N.  E.  601. 

In  New  York  It  was  early  decided  that  the 
powers  and  privileges  constituting  the  fran- 
chises of  a  corpora tl<Hi  were  something  quite 
distinct  from  property  which  might  be  acquired 
by  means  of  them,  and  that  the  legislature 
might  classify  and  tax  them  as  personal  prop- 
erty. Monroe  County  Sav.  Bank  v.  Bochee- 
ter.  37  N.  Y.  867. 

liSter  It  was  said  that  these  were  not  for 
taxing  purposes  to  be  reckoned  a  part  of  the 
realty  as  they  were  Incorporeal  rights.  Peo- 
ple ex  rel.  Panama  R.  Co.  v.  New  York  Tax 
Comrs.  104  N.  Y.  240.  10  N.  E.  437. 

Again :  That  to  regard  the  franchise  of  a 
street  railway  company  to  use  the  street  in 
operating  Its  road  as  a  mere  license  or  privi- 
lege enjoyable  during  the  life  of  the  corpora- 
tion and  revocable  at  the  will  of  the  state  Is 
not  only  repugnant  to  Justice  and  reason,  but 
contrary  to  the  uniform  course  of  authority 
In  the  United  States.  People  v.  O'Brien,  111 
N.  Y.  1,  2  L.  a.  A.  256.  18  N.  E.  692. 

In  Tennessee  the  right  possessed  by  a  street 
railway  In  the  city  streets  Is  properly  regarded 
as  an  easement  and,  for  the  purposes  of  taxa- 
tion, real  estate.  South  Nashville  Street  R. 
Co.  V.  Morrow,  87  Tenn.  406,  2  L.  B.  A.  868, 
11  S.  W.  348. 

In  Illinois  and  Michigan  a  franchise  Is  taxa- 
ble as  personal  property.  Belleville  Nail  Co. 
V.  People,  98  III.  399;  Detroit  Citizens'  Street 
R.  Co.  V.  Detroit,  125  Mich.  678,  85  N.  W.  96, 
86  N.  W.  809. 

Under  a  Texas  general  law  (T4iws  1874.  p. 
214)  wharf  privileges  arc  taxable  separately 
as  a  distinct  property  from  the  real  and  per- 
sonal property  with  which  the  wharfinger's 
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business  Is  carried  on.  Galveston  Co.  v.  Gal- 
veston Wharf  Co.  72  Tex.  657,  10  8.  W.  687. 

A  franchise  once  granted  cannot  be  de- 
stroyed, taken  from  the  grantee,  or  Impaired 
by  the  arbitrary  act  of  the  public  authorities 
In  refusing  a  necessary  means  to  Its  exercise. 
People  ex  rel.  Woodhaven  Gaslight  Co.  v.  Dee- 
han,  153  N.  Y.  628.  47  N.  B.  787. 

It  cannot  be  taken  away  or  abridged  by  stat- 
ute without  compensation.  Coney  Island.  Ft. 
H.  ft  B.  R.  Co.  V.  Kennedy,  15  App.  Dlv.  688, 
48  N.  Y.  Supp.  825. 

Even  for  public  use.  Wilmington  ft  W.  R. 
Co.  V.  Reld,  13  Wall.  264,  20  L.  ed.  568,  Revers- 
ing 64  N.  C.  226. 

And,  equally  with  rolling  stock  and  real  es- 
tate, Is  it  within  the  protection  of  a  charter 
exemption  of  the  corporate  property.     Ibid. 

But  it  Is  not  liable  to  selsure  and  sale. 
Stein  V.  Mobile,  17  Ala.  234. 

This  Is  otherwise  In  New  York  as  to  certain 
franchises,  such,  for  Instance,  as  the  right  of 
a  street  railway  company  to  use  a  street. 
That  Is  a  property  right  which  survives  the 
dissolution  of  the  company  and  passes  to  its 
lawful  grantees.  The  laws  of  that  state  have 
made  such  franchises  taxable.  Inheritable,  alien- 
able, subject  to  levy  and  sale  under  execution, 
to  condemnation  under  the  right  of  eminent 
domain,  and  Invested  them  with  the  attri- 
butes of  property  generally.  People  v.  O'Brien. 
Ill  N.  Y.  1,  2  L.  R.  A.  265,  18  N.  B.  692. 

V.  Tawdbility  of  franchUet. 
a.  When  tatMble, 

In  general  corporate  franchises  are  taxable. 
Edison  Electric  Ilium.  Co.  v.  Spokane  County, 
22  Wash.  168,  60  Pac.  132. 

As  much  so  as  any  other  property.  New 
Orleans  v.  New  Orleans  City  ft  L.  R.  Co.  40  La. 
Ann.  587,  4  So.  612 ;  Affirmed  In  143  U.  S.  192. 
86  U  ed.  121,  12  Sup.  Ct.  Rep.  406,  Followed 
In  New  Orleans  v.  Orleans  R.  Co.  42  La.  Ann. 
4,  7  So.  69. 

The  franchise  to  be  and  continue,  with  the 
accompanying  powers  given  by  a  state  to  a 
domestic  corporation,  being  valuable,  are  taxa- 
ble according  to  the  amount  of  the  value  thns 
conferred  and  continued.  Southern  Gum  Co. 
V.  Laylln   (Ohio)  64  N.  B.  664. 

Corporate  franchises  are  taxable  under  a 
statute  requiring  all  property  In  the  state  not 
exempt  to  be  taxed.  Fond  du  Lac  Water  Co. 
V.  Fond  du  Lac,  82  Wia  822,  16  L.  R.  A.  581, 
52  N.  W.  439. 

And  notwithstanding  no  method  of  ascer- 
taining their  value  or  levying  the  tax  thereon 
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varietiee  of  corporation  and  company,  fol- 
lowed by  the  words,  *'and  every  other  like 
company,  corporation,  or  aaaociation."  It 
then  provides,  "also  every  other  corporation, 
company,  or  association  having  or  exercis- 
ing^ any  special  or  exclusive  privilege  or 
franchise  not  allowed  by  law  to  natural  per- 
sons, or  perforining  any  public  service."  It 
seems  obvious  that  some  varietiee  of  corpo- 
rations were  intended  to  be  excluded  from 
the  operation  of  this  act;  for  why  should 
this  painstaking  particularity  of  enumera* 
tion  have  been  used,  if  the  object  was  to  in- 
clude all  incorporated  companies,  which 
would  be  the  effect  of  the  law  if  appellee's 
contention  be  sustained, — ^that  the  exemp- 
tion of  private  property  from  corporate 
debts  is  a  privilege  to  the  corporation?  The 
latter  clause,  "also  every  other  corporation, 
company,  or  association  having  or  exercis- 


ing any  special  or  exclusive  privilege  or 
franchise  not  allowed  by  law  to  natursl  per- 
sons, or  performing  any  public  service," 
seems  to  us  to  have  been  added  for  the  pur- 
pose of  including  such  corporations  as  were 
not  strictly  ejuadem  generis  with  the  com- 
panies previously  enumerated,  but  which 
might  possess  exclusive  privileges,  and,  as 
a  provision  *  for  the  future,  to  impose  the 
intangible  property  tax  upon  corporations 
to  be  hereafter  created,  which  might  have 
exclusive  privileges  or  perform  public  serv- 
ices. The  only  authority  relied  on  in  sup- 
port of  the  contention  that  this  language 
includes  all  corporations  is  the  case  of 
Western  V.  Teleg.  Co.  v.  Gorman,  77  Fed. 
27.  But  the  case  was  in  relation  to  a  com- 
pany specifically  named  in  the  statute  un- 
der consideration.  The  question  here  pre- 
sented did  not  arise  in  that  case,  and  was. 


has  been  prescribed  by  the  legislatare.  State 
ex  rel.  Milwaukee  Street  B.  Co.  v.  Anderson, 
90  Wla  550,  63  N.  W.  746. 

A  statute  providing  tbat  personal  property, 
for  the  purposes  of  taxation,  shall  Include 
various  designated  kinds,  none  of  such  Intan- 
gible character  as  franchises  and  "all  other  per- 
sonal property  not  here  enumerated"  and  not 
exempt,  is  sufficient  warrant  for  taxing  the 
franchises  of  a  street  railway  corporation. 
They  do  not  escape  under  the  rule  of  ejuadem 
generis.  Detroit  Cltlsena'  Street  R.  Co.  v.  De- 
troit, 125  Mich.  673,  85  N.  W.  96,  86  N.  W. 
809. 

The  franchises  of  a  water  company  to  exist 
as  a  corporation  and  do  business  In  a  corpo- 
rate capacity,  to  condemn  by  right  of  eminent 
domain  lands  and  waters,  to  use  and  occupy 
city  streets  with  mains  and  conduits  and  sell 
water  to  public  and  private  consumers,  are 
taxable  as  property  in  a  state  whose  constitu- 
tion provides  that  all  property  therein  not  ex- 
empt by  United  States  laws  shall  be  taxed  ad 
valorem  as  provided  by  law,  and  that  the  term 
"property**  includes,  inter  alia,  franchises,  not- 
withstanding the  corporate  possessor  is  organ- 
ised under  a  general  law  the  privileges  of 
which  are  open  to  all  citizens  upon  the  same 
terms,  and  its  chartered  powers  are  subject  to 
alteration,  restriction,  or  repeal  at  the  will  of 
the  legislature.  Spring  Vaiiey  Waterworks  v. 
Schottler,  62  Cal.  69. 

The  temporary  suspension,  though  contin- 
ued for  six  months,  of  a  savings  bank  because 
of  Insolvency,  followed  by  a  resumption  of 
business  after  compromising  with  its  deposit- 
ors, does  not  relieve  the  bank  from  Its  liability 
to  pay  a  state  franchise  tax  accruing  Just  be- 
fore it  resumed  business  and  measured  by  the 
average  amount  of  Its  deposits  as  scaled  for 
the  prior  six  months  of  suspension.  The  fran- 
chise remained  alive  and  the  bank  was  not  pre- 
vented by  Injunction  from  using  it.  State  v. 
Watervllle  Sav.  Bank,  68  Me.  515. 

And  although  a  savings  bank  is  to  some  ex- 
tent temporarily  enjoined  from  doing  business, 
and  afterwards  the  temporary  injunction  Is 
made  permanent  so  that  business  Is  never  re- 
sumed, a  franchise  tax  measured  by  the  aver- 
age deposits  of  the  preceding  half  year,  assess- 
ed before  the  permanent  injunction  issued, 
must  still  be  paid.  Com.  v.  Barnstable  Sav. 
Bank,  126  Mass.  526.     But  see  infra,  V.  b,  2. 

The  fact  that  a  statute  for  the  taxation  of 
special  franchises  was  amended  in  Its  progress 
through  the  legislature  by  striking  out  the 
word  "across**  from  the  definition  of  railroad 
franchises  intended  to  be  Uxed  thereunder, 
which  originally  read  all  franchises,  rights,  or 
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permission  to  construct,  maintain,  or  operate 
the  same  In,  under,  above,  on,  across  or  through 
streets,  highways,  or  public  places,  does  not 
show  that  the  legislature  intended  highway 
crossings  to  be  free  from  taxation  under  the 
act.  New  York,  L.  &  W.  R.  Co.  v.  Roll,  32 
Misc.  821,  66  N.  T.  Supp.  748. 

The  power  to  tax  persons  and  corporations 
using  franchises  Is  not  confined  to  the  legisla- 
ture, but,  regarding  franchises  as  property,  au- 
thority may  lawfully  be  conferred  upon  a  mu- 
nicipality to  tax  them  to  the  extent  that  they 
have  an  existence  within  the  municipal  lim- 
its in  the  light  of  a  constitutional  mandate  to 
the  legislature  to  require  that  all  taxable  prop- 
erty within  the  limits  of  municipal  corpora- 
tions be  taxed.  Huck  v.  Chicago  ft  A.  R.  Co. 
86  111.  852. 

And  a  municipality  authorised  by  statute  to 
raise  money  by  taxes  for  Its  own  use  has  a 
right  to  lay  a  franchise  tax  on  a  bank  located 
and  doing  a  banking  business  within  its  limits, 
chartered  by  act  of  Congress,  provided  It  Is 
not  a  national  bank  or  one  for  collecting,  safe 
keeping,  and  transmitting  the  national  reve- 
nues.  Farmers'  Bank  v.  Fox,  4  Cranch,  C.  C. 
330,  Fed.  Cas.  No.  4,658. 

b.  When  not  tojrable. 

1.  Generally, 

It  Is  not  the  rule  everywhere,  as  in  Michi- 
gan, Wisconsin,  and  some  other  states  {vide 
Bupra,  V.  a),  that  a  general  law  requiring  all 
real  and  personal  property  to  be  taxed  requires 
or  authorizes  the  taxation  of  corporate  fran- 
chises. It  is  exactly  the  reverse  in  New  Jer- 
sey. State,  Passaic  Water  Co.,  Prosecutor,  v. 
Paterson,  56  N.  J.  L.  471,  20  Atl.  185.  The 
statute  euh  Judice  in  that  case  (Act  1866.  f  2, 
Rev.  1150)  provided  that  all  real  and  personal 
estate,  whether  owned  by  individuals  or  cor- 
porations, should  be  liable  to  taxation.  And 
the  court  held  that  it  was  designed  to  reach 
only  those  species  of  property  usually  owned 
by  both  corporations  and  individuals,  and  thus 
Included,  neither  mere  franchises,  on  the  one 
hand,  which  individuals  cannot  own,  nor  of- 
fices, upon  the  other,  which  corporations  can- 
not hold. 

In  harmony  with  the  New  Jersey  case  Just 
cited,  are  Boreel  v.  New  York,  2  Sandf.  552, 
and  notably  the  late  case  of  State  v.  Austin 
&  N.  W.  R.  Co.  94  Tex.  530.  62  S.  W.  1050. 

When  the  taxing  statutes  do  not  Include  cor- 
porate franchises  among  the  subjects  of  taxa- 
tion a  tax  thereon  Is  void.  Alexandria  Canal, 
R.  ft  Bridge  Co.  v.  District  of  Columbia,  5 
Mackey,  376. 
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presumably,  not  argued;  and  the  sugseetian 
made  b^  the  learned  jud^  who  deliveired 
tha^  opinion  was  made  m  argument,  in 
reaching  a  conclusion  to  reach  which  the 
dictum  cited  was  not  necessary.  While  we 
attach  little  importance  to  legislative  de- 
bate or  le^slative  action,  in  the  amendment 
or  alteration  of  bills  while  on  their  passage, 
as  a  means  of  ascertaining  the  proper  con- 
strucUcm  of  the  act  adopted,  it  is  interest- 
ing to  note  that  this  bill,  as  originally  in- 
troduced, provided  for  the  taxation  of 
"every  corporation  organized  under  the  laws 
of  this  state,  or  any  other  state,  for  the 
purpose  of  profit  or  doing  business,"  with 
the  exception  of  certain  enumerated  foreign 
corporations.  It  further  appears,  from  an 
examination  of  99  4227,  4228,  4231,  and 
4232,  that  §  4077  could  not  have  been  in- 
tended to   apply   to  all   corporations;    for 


these  sections  provide  for  the  taxation  of 
foreign  life  insurance  companies,  foreign 
building  and  loan  associations,  foragn  in- 
surance companies  other  than  life,  and  for- 
eign assessment  companies.  The  conclusion 
reached  is  strengthened  when  we  consider 
the  contemporaneous  practical  construction 
of  the  statute  by  the  officers  required  by 
law  to  enforce  it.  Barbour  v.  Lowaville,  83 
Ky.  102.:  Harrison  v.  Com.  S3  Ky.  162. 

*It  has  been  suggested  that  to  hold  that 
this  statute  does  not  apply  to  all  corporations 
would  render  the  act  unconstitutional,  as  in 
violation  of  §  171,  which  requires  the  taxes 
to  be  uniform  upon  all  property  subject  to 
taxation  within  the  territorial  limits  of  the 
authority  levying  the  tax.  But  we  cannot 
concur  in  this  contention.  The  revenue  law 
of  the  state  is  not  unconstitutional  because 
it  does  not  require  natural  persons,  poesesa- 


And  when  in  such  case  the  assessment  is  up- 
on the  property  and  franchise  of  a  corporation 
as  a  unit,  and  It  la  impossible  to  determine  how 
much  of  it  la  laid  on  the  property  and  how 
much  upon  the  franchiae^  the  whole  tax  la 
void.    Ittid, 

In  Tenneaaee  corporate  franchlaea  are  prop- 
erty aubject  to  taxation  in  connection  with 
tangible  property,  but  not  aeparntely.  South 
Nashville  Street  R.  Co.  v.  Morrow,  87  Tenn. 
406,  2  L.  R.  A.  863,  11  S.  W.  848. 

To  warrant  the  imposition  of  a  tax  upon  a 
corporate  franchise  there  maat  be  a  atatute 
evincing  the  legialatlve  Intent  to  make  It  aub- 
ject to  taxation.  Covington  Gaalight  Co.  v. 
Covington,  92  Ky.  812,  17  S.  W.  808. 

Under  an  act  for  the  taxation  of  the  privi- 
leges and  franchises  granted  by  the  legislature 
to  aavings  banks  aa  personal  property  to  an 
amount  not  exceeding  the  gross  aum  of  their 
surplus  earned  (after  deducting  the  amount  of 
aucb  surplus  Invested  In  United  States  securi- 
ties), a  savings  bank  having  uninvested  cash 
on  deposit  is  not  taxable  when  Ita  Inveatmenta 
In  United  States  bonds  exceed  Its  entire  sur- 
plus. People  ex  rel.  Ithaca  Sav.  Bank  v.  Beers, 
67  How.  Pr.  219. 

2.  By  the  state. 

When  by  a  decree  of  aequestratlon  the  char- 
ter of  a  savings  bank  expires,  Its  franchise  la 
dead,  and  a  state  franchise  tax  thereafter  ac- 
cruing, though  measured  by  the  average  de- 
posits during  the  prior  six  months,  during 
part  of  which  period  such  franchise  existed, 
falls.  Jones  v.  Winthrop  Sav.  Bank,  66  Me. 
242. 

(N.  B. : — Observe  the  distinction  between 
this  case  and  thoae  of  State  v.  Watervllle  Sav. 
Bank,  68  Me.  616 ;  and  Com.  v.  Barnstable 
Sav.  Bank,  126  Mass.  626,  8upra,  V.  a.) 

Prior  to  the  act  of  March,  1890,  corporate 
franchises  were  not  subject  to  taxation  for 
state  purposes  In  Kentucky.  Bourbon  Stock 
Yard  Co.  v.  Clark,  13  Ky.  L.  Rep.  926. 

When  the  statutes  do  not  authorize  the  taxa- 
tion of  corporate  franchises,  as  In  Illlnoia  they 
do  not  when  these  belong  to  a  foreign  corpora- 
tion, it  is  not  permissible  to  tax  them  as  a 
penalty  for  failure  to  make  return,  as  required 
by  atatute,  of  the  capital  stock  and  franchises 
of  a  domeatic  corporation  whose  entire  plant 
the  foreign  one  has  leased  and  operates.  Pos- 
tal Teieg.  Cable  Co.  v.  Barnard,  87  111.  App. 
105. 

While  It  Is  true  that  all  corporate  franchises 
are  the  subject  of  legislative,  and  not  of  munici- 
pal, grant,  the  limitation  contained  In  the 
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New  Jersey  atatute  of  1900  (P.  L.  1900,  chap. 
195,  p.  602),  Imposing  a  franchlae  tax  upon 
sundry  corporatlona,  forbidding  its  applica- 
tion to  any  corporation  which  before  It  waa  en- 
acted did  not,  or  which  thereafter  ahall  not, 
exerciae  any  municipal  franchlae,  does  not  ren- 
der the  whole  act  nugatory  if  given  effect, 
since  the  purpoae  of  the  limitation,  and  ita  ef- 
fect, are  merely  to  exclude  from  the  scope  of 
the  act  such  corporatlona  aa  do  not  hold  fran- 
chises dependent  for  their  exercise  and  enjoy- 
ment upon  municipal  conaent,  and  to  tax  all 
others  that  do  so  depend.  State  esp  rel.  State 
Bd.  of  Aaaessora  v.  Plalnfield  Water  Supply 
Co.  (N.  J.  L.)  52  Atl.  230. 

The  declaration  In  such  act  that  it  shall  not 
be  construed  to  apply  to  any  corporation  which 
has  not  theretofore,  or  may  not  thereafter,  ex- 
ercise any  municipal  franchlae,  is  not  void  as  a 
legislative  attempt  to  control  the  Judicial  func- 
tion of  interpreting  atatutea,  aince  It  la  only  a 
limitation  on  the  scope  of  the  act  itaelf,  and 
equivalent  to  a  mere  declaration  that  the  law 
shall  not  apply  to  such  corporations.     Ibid. 

In  Texas,  under  statutes  requiring  railroads 
to  list  for  taxation  all  their  real  and  personal 
property,  giving  the  number  of  miles  of  road- 
bed In  the  counties  where  situated  at  the  full 
and  true  value  thereof;  to  deliver  annually  to 
each  local  assessor,  wherever  the  road  runs,  a 
aworn  classified  statement  or  Hat  of  all  real 
estate  and  the  value  thereof  owned  or  possessed 
exclusive  of  right  of  way  and  depot  grounda, 
the  length  of  the  road  and  Ita  value  per  mile. 
Including  roadbed,  right  of  way,  superatruc- 
ture,  depota,  and  station  grounds,  and  all  shops 
and  fixturea  used  In  operating,  and  all  peraonal 
property  except  rolling  stock,  describing  it  In 
the  same  manner  as  citizens  are  required  to 
describe  theirs;  and  providing  that  real  prop- 
erty includes  land  and  the  atructurea  thereon 
and  all  righta  and  privileges  appertaining 
thereto  with  mines,  mlnerala,  quarries,  and 
foaails  In  and  under  It ;  and  In  the  absence  of 
any  atatute  taxing  intangible  railroad  proper- 
ty or  providing  any  method  for  valuing  It, 
while  individuals  are  required  to  liat  their 
franchlaea, — an  aasessment  on  the  Intangible 
peraonal  property  of  a  railroad,  conalatlng  of 
Its  rights,  privileges.  Immunities,  contracta, 
goodwill,  and  franchise  to  do  and  carry  on 
business  as  a  common  carrier  of  passengers 
and  freight  for  hire,  as  a  separate  taxable  enti- 
ty, en  bloc.  Is  Invalid.  State  v.  Austin  &  N. 
W.  R.  Co.  94  Tex.  630,  62  S.  W.  1060. 

8.  Locally. 

One  must  keep  In  mind  the  fundamental  dif* 
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ing  no  special  franchise  or  privilege,  to  make 
report  of  special  privil^^  and  franchises 
for  taxation;  nor  is  it  unconstitutional  in 
failing  to  require  a  report  for  the  purpose 
of  a  franchise  or  intangible  property  tax 
from  thoee  corporations  which  have  no  spe- 
cial or  exclusive  franchise,  and  cannot,  as 
matter  of  law,  possess  intangible  property. 
The  law  requires  a  report  from  all  classes 
of  corporations  which  can  poesess  the  intan- 
gible property  sought  to  be  taxed  by  this 
statute.  The  tax  upon  tangible  property  of 
all  corporations  is  elsewhere  provided  for. 
There  remains  but  one  question  for  con- 
sideration, and  that  is  whether  this  com- 
pany comes  within  the  section,  under  the 
words  ''or  performing  any  public  servica" 
It  has  been  repeatedly  held  by  this  court, 
in  passing  upon  exemptions  from  taxation, 
that  the  test  to  determine  whether  an  insti- 


tution performs  a  publio  service  is  whether 
there  exists  the  rignt  to  levy  a  tax  upon  the 
public  in  aid  of  the  institution.  Barhour 
V.  Louisville  Bd.  of  Trade,  82  Ky.  653 ;  Lan- 
caster V.  Clayton,  86  Ky.  373,  6  S.  W.  864; 
Clark  V.  Louisville  Water  Co.  90  Ky.  515,  14 
S.  W.  602;  Com.  v.  Makihben,  90  Ky.  384, 
14  S.  W.  372.  Nor  do  we  think,  under  the 
case  of  Nash  v.  Page,  80  Ky.  539,  44  Am. 
Rep.  490,  following  the  case  of  Munn  v.  Il- 
linois, 94  U.  S.  113^  24  L.  ed.  77,  that  prop- 
erty becomes  clothed  with  a  public  interest 
when  used  in  a  manner  to  make  it  of  public 
consequence,  and  to  affect  the  community 
at  large.  "When,  therefore,  one  devotes  his 
property  to  a  use  in  which  the  public  has 
an  interest,  he,  in  effect,  grants  to  the  pub- 
lic an  interest  in  that  use,  and  must  submit 
to  be  controlled  by  the  public  for  the  com- 
mon good,  to  the  extent  of  the  interest  he 


ference  betwen  state  and  local  power  to  tax. 
Tbe  BoverelffQ  state  may  tax  ad  libitum  except 
when  restrained  by  written  constitution.  A 
subordinate  governmental  body  Is  a  creature 
of  delegated  powers  and  can  tax  only  when  ex- 
pressly authorised  so  to  do. 

Tbe  case  last  cited  (State  v.  Austin  &  N.  W. 
B.  Co.  94  Tex.  530,  62  S.  W.  1050)  was  followed 
in  Dallas  Consol.  Electric  Street  R.  Co.  v.  Dal- 
las (Tex.  Civ.  App.)  65  S.  W.  201,  where  a  city 
tax,  assessed  s^arately  on  a  "franchise  to 
operate  and  maintain  lines  of  street  railway" 
on  certain  streets,  was  held  Invalid  because 
such  franchise  was  part  of  the  real  estate. 

A  municipal  ordinance  forbidding  any  one 
to  engage  In  the  telephone  business,  or  to  place 
In  or  to  occupy  with  poles  and  wires  any  of 
the  streets  without  paying  an  annual  fee 
of  $100  for  a  license  to  do  so.  Is  a  revenue 
measure  and  not  a  regulation,  because  the  sum 
charged  is  -not  limited  to  the  expense  of  issu- 
ing the  license  and  policing.  And  when  the 
act  of  the  legislature  incorporating  the  city 
thus  ordaining  merely  empowers  it  to  license, 
regulate,  or  prohibit  telegraph  and  telephone 
companies  using  the  roads,  streets,  or  alleys, 
and  fix  the  compensation  to  be  paid  annually 
Cor  the  privilege  or  license,  an  ordinance  for 
revenue  Is  Invalid.  Sunset  Teleph.  &  Teleg. 
Co.  T.  Medford,  115  Fed.  202. 

While  the  above  case  held,  in  terms,  the  fore- 
going proposition,  it  also  decided  that  a  munici- 
pal franchise  granted  on  terms  to  a  telephone 
company  to  set  up  poles  and  string  wires  in 
the  streets  could  not  be  burdened  with  new 
conditions  such  as  the  ordinance  in  question 
Imposed,  after  the  company  had  accepted  and 
compiled  with  the  terms,  and  established  its 
plant,  a  proposition  less  debatable.     Ibid. 

A  street  railroad  company  having  a  franchise 
to  lay  rails  and  run  cars  In  a  borough  street 
is  not  subject  to  an  assessment  for  paving 
such  street  on  the  ground  that  the  value  of  Its 
franchise  has  been  enhanced  thereby,  when  the 
only  power  the  borough  has  to  lay  such  an 
assessment  Is  limited  to  imposing  it  upon  lands 
and  buildings  benefited  by  the  improvement; 
and  this  is  so,  notwithstanding  such  railroad 
was  bound  by  Its  charter  to  keep  such  street 
in  repair,  and  had  neglected  to  do  so,  and  re- 
paying was  necessary  in  consequence.  Farm- 
ers* Loan  ft  T.  Co.  v.  Ansonia,  61  Conn.  76,  23 
Atl.  705. 

While  corporate  franchises  are  taxable  prop- 
erty, they  cannot  be  subjected  to  municipal 
taxation  for  local  purposes  without  express 
sututory  authority;  and  general  acts  provid- 
ing that  all  real  and  personal  estate,  whether 
owned  by  Individuals  or  corporaitions,  shall  be 
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liable  for  taxes ;  and  that  the  real  and  personal 
estate  of  every  corporation  shall  be  taxed  the 
same  as  that  of  individuals, — are  Insufficient 
for  the  purpose.  State,  Passaic  Water  Co., 
Prosecutor,  v.  Paterson,  56  N.  J.  L.  471,  29 
Atl.  185. 

Inasmuch  as  the  acts  of  Congress  empower- 
ing the  municipal  authorities  of  Washington, 
District  of  Columbia,  to  Impose  taxes,  do  not 
authorize  the  taxation  of  a  corporate  fran- 
chise, an  assessment  on  the  piers,  trunk,  bridge, 
and  structures  to  low-water  mark,  Virginia 
shore,  with  the  franchise,  laid  upon  a  corpo- 
ration owning  a  combined  bridge,  aqueduct, 
and  canal  across  the  Potomac  river  under 
franchises  from  Virginia,  .Maryland,  and  Con- 
gress, is  invalid.  Alexandria  Canal,  R.  & 
Bridge  Co.  v.  District  of  Columbia,  5  Mackey, 
876. 

A  provision  In  a .  city  charter  authorizing 
the  assessing  and  collecting  of  taxes  on  real  es- 
tate in  the  city,  and  on  such  personal  estate, 
shares  in  associations,  and  moneys  within  the 
city,  or  belonging  to  the  Inhabitants  thereof, 
as  the  city  council  may  designate,  and  such 
as  are,  and  from  time  to  time  may  be,  taxable 
by  the  laws  of  the  state,  does  not  authorize 
a  municipal  tax  upon  the  franchise  of  a  cor- 
poration when  the  state  has  not  made  it  taxa- 
ble. Covington  Gaslight  Co.  v.  Covington,  92 
Ky.  312,  17  S.  W.  808. 

A  right  granted  by  a  municipality  to  an  in- 
dividual to  erect  on  the  water  front  a  wharf 
and  collect  fees  from  vessels  mooring  thereat 
to  take  on  or  discharge  cargoes,  without  title 
to  the  soil,  although  a  valuable  franchise,  is 
not  subject  to  separate  assessment  for  taxation 
and  sale  for  nonpayment  thereof,  because  it  Is 
not  within  the  statutory  definitions  of  either 
real  or  personal  property  as  defined  by  the  tax 
laws.     Boreel  v.  New  York,  2  Sandf.  552. 

In  the  statutory  scheme,  long  In  vogue  In 
New  Tork,  for  the  local  taxation  of  corpora- 
tions generally  the  subject  of  the  tax  has  been 
the  capital  stock,  surplus  profits,  or  reserve 
funds,  exceeding  10  per  cent  of  the  capital, 
less  the  assessed  value  of  the  real  estate  and 
shares  of  stock  in  other  corporations  subject 
to  like  taxation.  It  was  long  the  uniform 
practice  of  the  local  assessors  throughout  the 
state  to  fix  the  valuation  of  the  capital  stock 
by  the  aggregate  market  value  of  the  shares. 
But  the  court  of  appeals  finally  held  this  er- 
roneous, and  declared  the  capital  stock  taxable 
under  this  system  to  be  the  capital  existing- 
In  money  or  property  or  both,  and  not  to  em- 
brace surplus,  franchise,  dividend, — earning^ 
power,  nor  goodwill,  and  hence  not  ascertain- 
able from  the  value  of  the  share  stock,  whlcb 
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haa  thus  created.  He  may  withdraw  his 
grant  by  discontinuing  the  use,  but  so  long 
as  he  maintains  the  use  he  must  submit  to 
the  control."  This  is  very  far  from  holding 
that  a  tobacco  warehouseman  performs  a 
public  service.  It  was  there  held  that  an 
analogy  existed  between  the  business  of  a 
warehouseman  and  that  of  a  common  car- 
rier, in  this:  that  as  the  owner  of  a  stage 
cannot^  without  excuse,  decline  to  take  a 
passencrer,  so  a  warehouseman  is  bound  to 
allow  all  tobacco  buyers  to  bid  for  tobacco 
on  reasonable  terms  at  his  warehouse,  and 
cannot  evade  this  responsibility  by  calling 
himself  a  commission  merchant' while  con- 
tinuing the  business  of  warehouseman. 
And  it  is  manifest  that  the  business  of 
warehouseman  is  as  much  affected  by  the 
public  interest  when  conducted  by  a  natural 
person  as  by  a  corporation,  and  it  is  not 


contended  that  the  law  was  intended  to  ap- 
ply to  tobacco  warehouses  operated  by  nat- 
ural persons. 

For  the  reasons  indicated,  a  rehearing  is 
granted,  the  former  opinion  is  withdrawn, 
the  judgment  reversed,  and  cause  remanded, 
with  directions  to  award  appellant  a  new 
trial,  and  for  further  proceedings  consistent 
with  this  opinion. 

GnSjf  Paynter,  and  White*  JJ.,  dis- 
sent. 

HobsoB,  J.,  concurring: 

Tn  this  case  the  whole  court  is  agreed 
that  the  indictment  against  appellant 
should  be  dismissed,  but  it  has  become  nec- 
essary for  the  guidance  of  the  executive  of- 
ficers of  the  state  that  the  court  should  con- 
strue S  4077  of  the  Kentudcy  Statutes,  re- 


Inclndes  all  these  things  and  Is  a  wholly  differ- 
ent, not  an  Identical  or  equivalent,  thing. 
People  ex  rel.  Union  Trust  Co.  v.  Coleman,  126 
N.  Y.  433,  12  L.  R.  A.  762,  27  N.  B.  818. 

That  case  worked  a  revolatlon  in  the  assesti- 
ment  of  corporations  for  local  taxatlpn.  Since 
that  decision  it  has  been  uniformly  held  that 
franchises  in  general  are  not  subject  to  local 
taxation  in  New  Yorlc.  People  ex  rel.  Manhat- 
tan R.  Co.  v.  Barlser,  146  N.  Y.  304.  40  N.  B. 
996,  Reversing  48  App.  DIv.  248,  68  N.  Y. 
8upp.  167,  and  Affirming  28  Misc.  13,  59  N.  Y. 
Supp.  926,  132  N.  Y.  417,  46  N.  E.  875 ;  Peo- 
ple ex  rel.  Keystone  Gas  Co.  v.  Martin,  48 
Hun,  193;  People  ex  rel.  Coney  Island  &  B. 
R.  Co.  V.  Neff,  15  App.  Div.  585,  44  N.  Y.  Supp. 
810;  People  e»  rel.  Broolclyn  City  R.  Co.  v. 
Neff,  19  App.  Div.  590,  46  N.  Y.  Supp.  385, 
Affirmed  In  154  N.  Y.  763,  49  N.  E.  1102 ;  Peo- 
ple er  rel.  Edison  Electric  Ilium.  Co.  v.  Neff, 
19  App.  Div.  599,  46  N.  Y.  Supp.  388;  People 
C0  rel.  Consolidated  Gas  Co.  v.  Feltner,  38 
Misc.  178.  77  N.  Y.  Supp.  745. 

So  that  it  could  be,  and  was,  said  that  the 
law  of  New  Yoric  is  well  settled  as  to  what  la 
the  subject  of  assessment  and  how  the  value  Is 
to  be  ascertained  for  the  purpose  of  taxing  a 
corporation  by  local  taxing  officers.  1.  The 
capital  stock  of  every  corporation  liable  to 
taxation  must  be  assessed  at  its  actual  value. 
2.  It  Is  the  value,  not  of  the  capital  stock,  i. 
e.,  the  aggregate  shares,  but  of  the  capital, 
i.  e.,  the  money  and  property,  that  is  to  be  as- 
certained. 3.  To  ascertain  this  requires  the 
valuing  of  the  whole  property  of  the  corpora- 
tiou,  real  or  personal  or  both ;  and  from  the 
aggregate  is  to  be  deducted  the  assessed  value 
of  the  real  estate,  and  the  balance,  less  debts 
and  exemptions  allowed  by  law,  is  the  capital 
subject  to  assessment  and  taxation.  4.  The 
corporate  franchises  are  no  part  of  the  assess- 
able capital.  People  ew  rel.  Consolidated  Teleg. 
&  B.  Subway  Co.  v.  Barker,  7  App.  Div.  27,  39 
N.  Y.  Supp.  776. 

This  parti'fular  branch  of  the  subject  Is 
treated  in  full  in  the  complementary  note  to 
the  taxation  of  the  capital  stock  of  corpora- 
tions in  the  United  States. 

e.  Bwemptione, 

Whenever  an  exemption  of  a  corporation  from 
a  franchise  tax  depends  upon,  or  is  laid  claim 
to  by  virtue  of,  a  provision  in  its  charter  or  in 
the  charter  of  Its  predecessor,  or  a  statute  of 
the  state  amounting  to  a  contract,  the  case 
falls  without  the  purview  of  this  note,  and  Is 
considered  where  the  topic  is  comprehensively 
treated  in  a  separate  note  on  corporate  taxa- 
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tioD  as  affected  by  the  contract  clause  in  the 
United  States  Constitution.  The  exemptions 
here  considered  are  of  a  different  character. 

A  domestic  corporation  liable  in  its  home 
state  to  pay  a  tax  upon  Its  franchise  accord- 
ing to  the  amount  of  its  capital  stock  found 
to  be  employed  within  such  state,  which,  not- 
withstanding it  designated  in  Its  certificate  of 
Incorporation  a  place  within*  the  state  where 
its  principal  place  of  business  was  to  be  and 
its  operations  carried  on,  actually  removes  Its 
office  to  another  state,  and .  thereafter  makes 
no  sales,  manufactures  nothing,  occupies  no 
premises,  pays  no  rent,  employs  no  help,  and 
does  no  business  in  the  state  of  its  origin.  Is 
exempt  from  such  tax,  because  it  employs  no 
capital  stock  within  the  state.  People  Davis- 
Colby  Ore  Roaster  Co.  v.  Campbell,  66  Hun, 
146,  21  N.  Y.  Supp.  7. 

A  domestic  corporation  owning  vessels  ply- 
ing between  different  ports  upon  the  great 
lakes,  engaged  wholly  in  interstate  commerce 
and  making  no  trips  between  any  two  ports  tn 
New  York,  which  receive  or  ship  at  one  port 
in  that  state  about  three  fourths  of  all  their 
cargoes,  but  make  less  than  2  per  cent  of  their 
mileage  therein,  does  not  employ  its  capital 
stock  in  that  state  so  as  to  be  liable  for  the  an- 
nual tax  imposed  upon  corporations  of  one 
fourth  of  a  mill  upon  each  dollar  of  capital 
stock  for  each  1  per  cent  of  dividends  made  or 
declared  during  the  year,  within  |  182  of  the 
New  York  tax  law  making  the  basis  of  com- 
putation the  capital  stock  employed  within  the 
state.  People  ew  rel.  Lackawanna  Transp.  Co. 
v.  Knight,  77  N.  Y.  Supp.  398. 

So  much  of  the  capital ,  stock  of  a  domestic 
railroad  corporation  as  is  invested  in  freight 
cars  permanently  engaged  without  the  state 
is  not  employed  therein,  and  so  not  a  basis 
for  a  franchise  tax  measured  by  the  capita* 
stock  employed  in  the  state.  People  v.  Camp- 
bell, 88  Hun,  544,  34  N.  Y.  Supp.  801. 

And  coal  and  supplies  owned  by  a  domestic 
railroad  corporation,  which  remain  without  the 
state,  are  likewise  no  part  of  the  capital  stock 
employed  by  it  within  the  state  as  a  basis  for 
computing  such  franchise  tax.  People  ew  rel. 
New  York  C.  A  H.  R.  R.  Co.  v.  Knight.  77  N. 
Y.  Supp.  401. 

Neither  are  dividends  which  it  expects  to 
receive  from  stocks  which  it  owns  In  other  cor- 
porations.    Ibid. 

So^  too,  of  capital  stock  Invested  by  a  domes- 
tic corporation  In  idle  swamp  lands  not  in  any 
way  used  by  It.  People  ew  rel.  Niagara  River 
Hydraulic  Co.  v.  Roberts,  30  App.  Olv.  180, 
51  N.  Y.  Supp.  771. 

But  stocks  held  tn  other  corporations  by  4 
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lating  to  tax  on  franchises.  The  proper 
construction  of  this  statute  presents  a 
question  of  great  difficulty,  on  which  the 
members  of  uie  court  have  been  unable  to 
agree;  and  it  must  be  determined,  in  order 
that  persons  interested  may  know  how  to 
conduct  their  business.  The  statute  reads 
as  follows:  "Every  railway  company  or 
corporation  and  every  incorporated  bank, 
trust  company,  guarantee  or  security  com- 
pany, gas  company,  water  company,  ferry 
company,  bridge  ccMnpany,  street  railway 
company,  express  company,  electric  light 
company,  electric  power  company,  telegraph 
company,  press  despatch  company,  tele- 
phone company,  turnpike  company,  palace- 
car  company,  dining-car  company,  sleeping- 
car  company,  chair-car  company,  and  every 
other  like  company,  corporation,  or  associa- 
tion, also  every  other  corporation,  company, 


or  association,  having  or  exercising  any  spe- 
cial or  exclusive  privilege  or  franchise  not 
allowed  by  law  to  natural  persons,  or  per- 
forming any  public  service,  shall,  in  addi- 
tion to  the  other  taxes  imposed  on  it  by 
law,  annually  pay  a  tax  on  its  franchise 
to  the  state,  and  a  local  tax  thereon  to  the 
county,  incorporated  city,  town,  and  taxing 
district,  where  its  franchise  may  be  exer- 
cised." It  is  insisted  that  this  statute  ap- 
plies to  all  corporations.  It  is  said  that 
the  right  of  corporate  existence  is  a  fran- 
chise, and  that  the  exemption  of  the  stock- 
holders from  liahility  for  corporate  debts  is 
also  a  franchise,  and  so  that  all  corpora- 
tions are  included  in  the  section.  There 
would  be  more  force  in  this  argument  if  the 
statute  read,  "any  franchise,"  but  it  reads, 
"any  special  or  exclusive  privilege  or  fran- 
chise not  allowed  by  law  to  natural  per- 


domeatlc  railroad  most  be  regarded  as  a  part 
of  Its  capital  stock  employed  within  the  state, 
and  a  factor  in  computing  such  tax.  People 
c*  rel.  New  York  C.  ft  H.  B.  R.  Co.  v.  Knight, 
77  N.  Y.  Supp.  401. 

A  railroad  cannot  avoid  a  tax  apon  Its  right 
to  cross  a  highway,  Uxable  as  a  special  fran- 
chise, upon  the  ground  that  it  is  an  easement 
m  land  derived  from  the  owner  of  the  fee,  and 
not  a  privilege  granted  by  the  public.  New 
York,  L.  ft  W.  B.  Co.  v.  Boll,  82  Misc.  821,  66 
N.  Y.  8upp.  748. 

Nevertheless  It  is  aiso  held  that  the  New 
York  tax  law,  as  amended  by  chap.  712,  Laws 
1899,  in  defining  as  taxable  property  "a  fran- 
chise, right,  authority,  or  permission*'  to  lay 
pipes  or  mains  In  or  under  a  public  street, 
means  only  some  special  privilege  granted  by 
a  governmental  body  having  authority  to  con- 
fer it:  that  such  a  permission  granted  by  pri- 
vate Individuals  owning  the  fee  is  no  fran- 
chise, and  hence  is  not  taxable.  People  e»  rei. 
RetK>f  M<n.  Co.  v.  Priest,  77  N.  Y.  Supp.  382. 
To  the  like  effect  is  the  Parte  Tax  Case,  84  Md. 
1,  8ub  nom,  Baltimore  v.  Baltimore,  C.  ft  B.  M. 
Pass.  B.  Co.  88  L.  B.  A.  503,  85  Atl.  17. 

A  statute  requiring  every  domestic  trust 
company  to  pay  annually,  for  the  privilege  of 
exercising  Its  corporate  franchises  or  carrying 
on  Its  business  in  an  organised  capacity,  a 
yearly  tax  equal  to  1  per  cent  on  the  amount 
of  Its  capital  stock,  surplus,  and  undivided 
profits,  and  providing  that  such  trust  compa- 
nies shall  be  exempt  from  assessment  and  taxa- 
tion for  all  other  purposes,  is  not  a  statute  of 
exemption  purely,  but  one  that  substitutes  one 
method  of  taxation  for  another.  Hence,  the 
rule  requiring  exemption  statutes  to  be  strict- 
ly construed  does  not  apply.  Blnghamton 
Trust  Co.  V.  Blnghamton,  72  App.  Dlv.  341,  76 
N.  Y.  Supp.  617. 

Under  a  general  statute  declaring  that  taxes 
shall  be  levied  upon  all  the  property  In  the 
state  except  such  as  Is  exempted ;  and.  In  the 
absence  of  any  law  exempting  corporate  fran- 
chises, beyond  those  of  railroads,  and  In  the 
existence  of  several  acts  providing  that  rail- 
road exemptions  should  not  apply  to  lines  op- 
erated by  horse,  cable,  or  electric  power, — the 
franchises  of  an  electric  street-railway  corpo- 
ration, whether  to  exist  or  to  operate,  are  lia- 
ble to  assessment  and  taxation  as  property. 
State  ex  rel.  Milwaukee  Street  B.  Co.  v.  An- 
derson, 90  Wis.  550,  63  N.  W.  746. 

Many  states  have  statutes  exempting  mann- 
factnring  corporations  from  taxation.  The 
ctaes  generally*  arising  under  such  laws  He 
outclde  the  scope  of  this  note.  Those  alone 
therein  the  direct  question  of  liability  for  a 
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franchise  tax  has  been  passed  upon  are  In- 
cluded. • 

A  manufacturing. corporation  which,  though 
regularly  organised,  and  preserving  Its  organi- 
zation by  observance  of  the  legal  requirements, 
has  not  yet  begun  actual  operations  anywhere 
because  under  Injuction  against  using  patents 
upon  which  its  proposed  productions  depend. 
Is  not  subject  to  a  tax  upon  Its  franchise  when 
a  statute  exempts  therefrom  manufacturing 
companies  carrying  on  business  In  the  state^ 
Be  Kaure  Electric  Light  ft  Force  Co.  48  N.  J. 
Eq.  411,  6  Atl.  817. 

An  Illinois  corporation  formed  according  to 
the  terms  of  Its  charter  for  the  purpose  of  fur- 
nishing light,  heat,  and  power  for  public  and 
private  uses  Is  not  organized  for  purely  manu- 
facturing purposes  within  the  statute  of  that 
state  (Bev.  Stat.,  chap.  120,  f  3,  d.  4),  so  as 
to  be  exempt  from  assessment  by  the  state 
board  of  equalization  upon  Its  capital  stock  and 
franchises,  and  liable  alone  to  assessment  upon 
Its  property  by  the  local  assessors  the  same  as 
individual  owners  notwithstanding  It  actually 
generates  the  electricity  it  uses.  Bvanston 
Electric  Illuminating  Co.  v.  Kochersperger,  175 
111.  26,  51  N.  B.  719.  The  court  based  Its  de- 
cision upon  the  ground  that  the  phrasing  of 
the  charter  was  conclusive.  The  case  hardly 
goes  so  far  as  to  decide  that  electric  light  and 
power  companies  are  not  manufacturing  cor- 
porations. And  It  Is  probably  not  a  precedent 
when  that  point  shall  arise  under  a  charter 
couched  In  terms  more  happily  chosen. 

The  New  York  cases  in  point  hold  otherwise. 

A  domestic  corporation  organized  under  a 
general  act  for  the  formation  of  corporations 
for  manufacturing  and  other  purposes,  and  en- 
gaged in  the  business  of  producing  electricity 
and  supplying  It  to  customers  for  the  purpose 
of  private  and  public  Illumination,  Is  a  manu- 
facturing corporation,  and  as  such  was  not 
subject  to  taxation  upon  its  corporate  fran- 
chise or  business  under  a  statute  providing  for 
such  a  tax  upon  corporations  generally,  with 
certain  exceptlona  among  which  were  manu- 
facturing corporations,  and  did  not  become  so 
subject  until,  by  an  amendment  to  the  tax  law, 
electric  light  companies  were  by  name  taken 
out  of  the  exception,  although  in  the  meantime 
the  state  ofllcials  had  uniformly  Insisted  that 
they  were  never  included.  People  00  rel.  Brush 
Electric  Mfg.  Co.  v.  Wemple,  129  N.  Y.  548, 
14  L.  B.  A.  708,  29  N.  E.  808. 

And  to  the  like  effect  is  People  ex  rel.  Edi- 
son Electric  Ilium.  Co.  v.  Wemple,  129  N.  Y. 
664,  29  N.  E.  812,  where  the  relator  was  en- 
gaged In  the  same  business,  but  organized  un- 
der an  act  tor  the  formation  of  gas  companiea 
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rions;'*  and  this  special  or  exclusive  fran- 
chise may  be  taxed  in  any  county,  city, 
town,  or  ta2dng  district  where  it  may  be 
exercised.  The  same  legislature  that  passed 
tins  act  passed  a  statute  allowing  every- 
body to  form  corporations  for  certain  busi- 
ness purposes,  and  the  right  of  corporate 
existence  enjoyed  by  theee  corporations  is  in 
no  sense  a  special  or  exclusive  franchise  not 
allowed  by  law  to  natural  persons.  In 
Morawetz  on  Private  Corporations  (§  923) 
the  accurate  author  says:  *'A11  persons 
have  now  the  right  of  forming  corporate  as- 
sociations upon  complving  with  the  8i™|Plc 
formalities  prescribed  by  statute.  The 
right  of  forming  a  corporation  and  of  act- 
ing in  a  corporate  capacity  under  the  gen- 
eral incorporation  laws  can  be  called  a 
'franchise'  only  in  the  sense  in  which  the 
right  of  forming  a  limited  partnership,  or 


of  executing  a  conveyance  of  land  by  deed, 
is  a  franchise."  The  same  rule  is  laid  down 
in  Thonip.  Ck>rp.  §  5335.  In  9  5336  this 
author  also  says:  *'The  franchise  of  being 
a  corporation  vests  in  the  individuals  who 
compose  the  corporation,  while  those  sec- 
ondary franchises,  whidi  we  shall  hereafter 
see  are  vendible  by  the  corporation,  neces- 
sarily, and  for  the  same  reason  alone,  must 
be  deemed  to  vest  in  the  corporation."  The 
right  of  corporate  existence,  not  vesting  in 
the  corporation,  does  not  pass  under  a  sale 
by  it  of  all  its  property  and  franchises. 
Smith  V.  Oower,  2  Duv.  19;  Thomp.  Corp. 
ft  5354 ;  Coe  v.  Columbus,  P.  d  /.  R.  Co.  10 
Ohio  St.  372,  75  Am.  Dec.  518;  Metz  ▼. 
Buffalo,  C.  d  P.  R.  Co.  58  N.  Y.  61,  17  Am. 
Rep.  201;  Fieisam  v.  Hay,  122  111.  293,  13 
N.  E.  501.  That  which  does  not  pass  under 
a  grant  of  all  the  corporate  property  and 


A  foreign  corporation,  however,  organised 
under  the  laws  of  its  home  state  to  manufac- 
ture, buy,  sell,  lease,  or  otherwise  procure,  own, 
and  dispose  of  electric  and  electric  telegraph 
and  telephone  instruments  and  apparatus  of  all 
kinds,  and  all  parts  of  the  same,  and  to  ac- 
quire by  purchase,  patent,  and  other  rights 
and  franchises,  and  acquire  and  dispose  of, 
capital  stock  of  other  corporations,  which,  al- 
though It  has  its  main  office  and  factory  In  the 
state  of  its  domicll,  yet  conducts  an  extensive 
manufacturing  and  general  business  according 
to  its  chartered  powers  In  the  state  of  New 
York,  Is  neither  wholly  engaged  in  manufactur- 
ing, because  of  Its  broader  charter  powers,  nor 
is  it  wholly  engaged  in  manufacture  within 
the  state  of  New  York,  so  as  to  be  exempt  un- 
der a  statute  thereof  from  tsxation  upon  the 
corporate  franchise  or  business  of  domestic  and 
foreign  corporations  doing  business  In  such 
state,  except  those  wholly  engaged  in  carrying 
on  manufacture  therein.  People  ew  rel.  West- 
ern Electric  Co.  v.  Campbell,  145  N.  Y.  587,  40 
N.  E.  239,  Affirming  80  Hun,  466,  80  N.  Y. 
Supp.  472. 

There  are  some  Pennsylvania  cases  arising 
under  a  statute  of  that  state  for  the  taxation 
of  capital  stock  including  franchises  from 
which  manufacturing  companies  are  exempt 
holding  that  electric  light  and  power  compa- 
nies are  not  within  the  exemption.  But  these 
decisions  go  upon  the  theory,  not  that  such 
concerns  are  not  manufacturers,  but  that,  their 
art  and  product  being  wholly  unknown  when 
the  statute  was  enacted ;  and  there  being  in 
existence  manufacturing  companies  to  which 
the  statute  could  and  did  apply, — the  exemp- 
tion must  be  held  to  cover  no  other  manufac- 
turing than  what  was  then  within  the  known 
and  understood  popular  sense  of  the  word. 
Com.  V.  Northern  Electric  Light  ft  P.  Co.  145 
Pa.  105,  14  L.  R.  A.  107,  22  Atl.  839 :  Com.  v. 
Edison  Electric  Light  Co.  145  Pa.  131,  22  Atl. 
841 ;  Com.  V.  Brush  Electric  Light  Co.  145  Pa. 
147,  22  Atl.  844. 

A  corporation  organized  under  a  special  law 
(a  general  manufacturing  act  being  extant)  for 
the  purpose  of  building,  using,  and  providing 
one  or  more  dry  or  wet  docks  or  other  conven- 
iences and  structures  for  building,  raising,  re- 
pairing, and  coppering  vessels  of  every  de- 
scription Is  not  a  manufacturing  corporation 
within  the  statutory  exemption  of  such  from 
taxes  upon  franchises  or  business.  People  v. 
New  York  Floating  Dry  Dock  Co.  92  N.  Y.  487. 

Neither  Is  a  corporation  engaged  in  har- 
vesting, collecting,  storing,  preserving,  and  pre- 
paring ice  for  sale,  and  transporting  it  to 
market,  and  there  vradlng  It  to  purchasers, 
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notwithstanding  it  Is  organized  under  a  sup- 
plemental statute  to  the  general  manufactur- 
ing act  passed  for  the  very  purpose  of  extend- 
ing the  same  to  such  corporations.  People  v. 
Knickerbocker  Ice  Co.  99  N.  Y.  181,  1  N.  B. 
669. 

A  foreign  corporation  engaged  in  and  organ- 
ized for  mining,  reducing,  smelting,  and  refin- 
ing ores  and  incldenUl  operations,  and  others 
more  or  less  remotely  connected  therewith  In 
the  state  of  Its  origin  and  other  states,  which 
merely  receives  in  New  York  silver  bullion,  and 
there  has  it  refined  by  the  United  States  assay 
office  into  standard  silver  bars,  paying  the 
usual  percentage  compensation  for  the  work 
and  certification  and  then  selling  the  bars  and 
certificates  and  using  the  proceeds  in  Its  busi- 
ness as  needed  both  within  and  without  the 
state,  is  not  a  manufacturing  corporation  car- 
rying on  manufacture  within  New  York  state, 
so  as  to  be  exempt  from  the  franchise  or  busi- 
ness tax  imposed  by  the  laws  thereof  upon  cor- 
porations, not  manufacturing  ones,  so  engaged. 
People  V.  Horn  Silver  Min.  Co.  105  N.  Y.  76, 
11  N.  B.  155.  Affirming  38  Hun,  276,  and  Af- 
firmed In  143  U.  S.  305,  36  L.  ed.  164,  4  Inters. 
Com.  Rep.  57,  12  Sup.  Ct.  Rep.  403. 

The  mere  fact  that  a  domestic  manufactur- 
ing corporation  having  only  power  by  its  char- 
ter to  make  and  sell  Its  own  wares  does,  ultra 
virea,  employ  part  of  its  capital  in  buying  and 
selling  similar  wares  of  other  makers  in  con- 
nection with  its  own  stock,  and  does  so  with- 
out the  state  and  in  foreign  countries,  does  not 
deprive  It  of  the  exemption  given  to  corpora- 
tions "wholly  engaged  in  manufacture  within 
the  state,"  and  no  others,  in  a  statute  provid- 
ing for  the  taxing  of  corporations  upon  their 
corporate  franchise  or  business.  People  ex  rel. 
Tiffany  &  Co.  v.  Campbell,  144  N.  Y.  166,  38 
N.  E.  990,  Affirming  80  Hun,  95,  30  N.  Y.  Supp. 
70. 

While  the  right  of  a  manufacturing  compa- 
ny to  sell  its  wares,  and  at  retail,  if  It  so 
chooses,  is  Incidental  to  the  power  to  manu- 
facture, and  therefore  Implied  in  Its  charter 
and  the  general  statutes  of  the  state  relating 
to  such  companies,  and  their  rights,  privileges, 
and  Immunities,  the  right  to  add  thereto  and 
sell  the  wares  of  other  makers  of  the  same  Izlnd 
of  goods  to  complete  lines  of  stock  and  meet 
the  demands  of  customers  is  not  Incidental, 
and  hence  not  embraced;  therefore,  a  corpora- 
tion is  not  taxable  so  far  as  it  makes  and  sells 
its  own  wares,  and  is  taxable  so  far  as  it  deals 
in  those  of  others,  under  a  statute  for  taxing 
the  franchise  or  business  of  corporations  except 
when  wholly  engaged  In  manufacturing  within 
the  state.     Ibid. 
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franchisea  is  certainly  not  a  franchise  of  the 
oorporatiofn  for  tudng  purposes,  under  our 
Constitution,  providing  for  the  taxation  of 
all  iHToperty  of  the  ciUxen  not  by  it  exempt- 
ed. It  is  eaually  clear  that  the  exemption 
of  the  individual  property  of  the  stockhold- 
ers from  corporate  debts  is  not  a  franchise 
of  the  corporation,  but  vests  in  the  stock- 
holders. It  is  not  a  special  or  exclusive 
privilege  not  allowed  by  law  to  natural 
persons,  for  all  persons  may  be  stockhold- 
ers in  corporations.  The  privilege  is  open 
to  all  who  may  wish  to  take  advantage  of 
the  statute.  The  concluding  words  of  the 
sentence  providing  for  the  payment  of  a  lo- 
cal tax  on  the  franchise  to  the  county,  city, 
town,  and  taxing  district  where  it  may  be 
exercised  cannot  refer  to  the  exemption  of 
the  individual  property  of  the  stockholder 
from  corporate  debts;  for  these  words  plain- 


ly refer  to  rights  exercised  by  the  corpora- 
tion, buch  as  the  collection  of  tolls,  the  tak- 
ing of  private  property  under  the  right  of 
eminent  domain^  and  the  like.  If  they  refer 
to  the  exemption  of  the  stockholder's  indi- 
vidual property  from  corporate  debts,  then 
ii>  would  follow  that  a  local  tax  under  this 
statute  could  be  imposed  in  every  county  or 
locality  where  it  was  exercised;  that  is, 
where  any  stockholder  enjoyed  the  exemp- 
tion, which  might  be  in '  any  part  of  the 
state.  The  object  of  the  statute  is  to  get  at 
the  property  of  the  corporation  for  the  pur- 
poses of  taxation.  It  refers  by  the  term 
^'privilege  or  franchise,"  to  rights  possessed 
by  the  corporation  which  are  valuable  as 
property,  and  so  should  be  assessed  for  tax- 
ation. The  right  of  the  stockholder  to  ex- 
emption from  liability  for  the  debts  of  the 
corporation  above  the  amount  specified  by 


But  a  coriK>ration,  although  'organized  under 
the  general  manufacturing  act,  which  Is  char- 
tered to  print,  publish,  and  sell  books,  pictures, 
newspapers,  objects  of  art  and  ornament,  and 
to  do  any  and  all  business  connected  with  or 
appertaining  to  a  general  printing,  publishing, 
and  book-selling  business,  and  which,  as  part  of 
its  regular  trade,  buys,  and  sells  foreign  books 
that  It  does  not  make,  is  not  exempt  from  such 
franchise  tax,  even  to  the  extent  that  Its  capi- 
tal Is  employed  In  making  and  vending  Its  own 
wares.  People  ex  reh  Frederick  A.  Stokes  Co. 
V.  Roberts,  00  Hun,  633,  36  N.  Y.  Supp.  73. 

And  a  domestic  manufacturing  company 
which  has  Its  factories,  and  does  all  Its  manu- 
facturing. In  a  foreign  state,  although  all  the 
rest  of  its  business  Is  done  In  the  home  state, 
is  not  exempt  from  such  franchise  tax.  Peo- 
ple ea  reh  Blacklnton  Co.  v.  Roberts,  4  App. 
Dlv.  388,  88  N.  Y.  Supp.  872. 

Neither  Is  a  corporation  which  slaughters 
cattle  and  makes  the  meat  ready  for  market  in 
another  state,  simply  refrigerating  and  vending 
It  in  New  York.  People  ea  rel,  Schwarzschild 
k  S.  Co.  V.  Roberts,  11  App.  Div.  449,  42  N.  Y. 
Snpp.  317. 

In  fact  the  slaughtering,  chilling,  and  pre- 
paring for  consumption,  and  keeping  fit  for 
food,  animals,  is  not  manufacturing,  and  there- 
fore not  exempt.  People  em  rel.  New  England 
Dressed  Meat  &  Wool  Co.  v.  Roberts,  155  N.  Y. 
408.  41  L.  R.  A.  228,  60  N.  E.  63,  Reversing  20 
App.  Dlv.  621.  47  N.  Y.  Supp.  123. 

But  It  is  otherwise  of  the  business  of  pro- 
ducing kindling  wood  by  machinery  by  cut- 
ting green  slabs,  kiln  drying  and  bundling  the 
Btlcks.  A  corporation  so  engaged  Is  a  manu- 
facturing one,  and  its  capital  therein  invested, 
as  well  as  Its  office  equipment,  is  exempt  from 
the  franchise  tax.  People  ew  rel.  Standard 
Wood  Co.  V.  Roberts,  20  App.  Dlv.  614,  47  N. 
Y.  Supp.   122. 

Granting  that  the  printing  and  publication 
of  a  newspaper  is  manufacturing,  a.  corpora- 
tion which  publishes  one,  but  lets  out  by  con- 
tract the  type-setting  and  printing  thereof,  is 
not  engaged  in  manufacturing  so  as  to  enti- 
tle It  to  exemption  from  such  franchise  tax. 
People  ex  rel.  Jewelers'  Circular  Pub.  Co.  v. 
Roberts,  155  N.  Y.  1,  40  N.  B.  248. 

And  If  a  manufacturing  corporation  Is  en- 
gaged as  well  in  foreign  or  Interstate  com- 
merce it  Is  not  wholly  engaged  in  manufactur- 
ing within  the  state,  and  bo  is  exempt  from  no 
part  of  such  franchise  tax.  People  ex  rel.  Wil- 
liam J.  Matheson  &  Co.  v.  Roberts,  158  N.  Y. 
162.  52  N.  E.  1102,  Affirming  27  App.  Dlv.  632, 
50  N.  Y.  Supp.  1132;  People  ex  rel.  American 
Soda-Fouutaln  Co.  v.  Roberts,  168  N.  Y.  168, 
57L.R.A. 


52  N.  E.  1104,  Reversing  20  App.  Dlv.  585,  51 
N.  Y.  Supp.  487. 

d.  Property  emempt  as  p<irt  of  franehUe, 

This  branch  of  the  topic  Is  referred  to,  rath- 
er than  treated,  here,  as  it  properly  appertains 
to  the  taxation  of  corporate  property,  tangible 
and  Intangible,  which  Is  the  subject  of  a  separate 
note.  In  so  far  as  such  exemptions,  or  the 
claims  to  them,  rest  upon  charter  provisions 
or  other  contracts  between  states  and  corpo- 
rations, they  are  considered  in  a  note  upon  cor- 
porate taxation  as  affected  by  the  contract 
clause  In  the  Federal  Constitution.  In  addi- 
tion, the  reader  should  consult  the  note  to  the 
case  of  Yellow  River  Improv.  Co.  v.  Wood 
County  (Wis.)  17  L.  R.  A.  02,  for  a  view  of 
the  law  on  this  point  prior  to  1802. 

It  Is  only  when  a  statute  or  state  policy  pre- 
vails in  a  given  jurisdiction  that  property  nec- 
essary for  the  construction  and  operation  of 
the  corporate  works  and  the  exercise  of  the 
franchise  is  exempt  from  taxation  ;  hence  the 
Immunity  prevailing  in  some  states  does  not 
exist  In  others,  where  the  legislature  has  not 
granted  It.  Orange  ft  A.  R.  Co.  v.  Alexandria, 
17  Gratt.  176. 

When  such  a  statute  or  state  policy  does  pre- 
vail It  is  the  general  rule  that  only  such  cor- 
porate property  as  Is  In  actual  use  In  the 
corporate  operations,  and  is  confined  to  such 
use,  and  is  actually  necessary,  not  to  say  In- 
dispensable, to  the  exercise  of  the  corporate 
franchises.  Is  exempt  as  a  part  of  those  fran- 
chises, and  not  liable  to  separate  assessment 
and  taxation.  McCulIoch  v.  Stone,  64  Miss. 
878,  8  So.  286;  Augusta  v.  Central  R.  Co.  78 
Ga.  110;  State,  Pennsylvania  R.  Co.,  Prose- 
cutor, V.  Jersey  City,  40  N.  J.  L.  640,  60  Am. 
Rep.  648,  0  Atl.  782;  Northumberland  Co.  v. 
Philadelphia  &  E.  R.  Co.  (Pa.)  8  Cent.  Rep. 
531,  0  Atl.  504 ;  Ford  v.  Delta  ft  P.  Land  Co. 
43  Fed.  181 :  Fargo  ft  S.  W.  R.  Co.  v.  Brewer, 
3  N.  D.  84,  53  N.  W.  177;  State,  Delaware,  L. 
ft  W.  R.  Co.,  Prosecutor,  v.  Fuller,  40  N.  J.  L. 
320 ;  Wilmington  ft  W.  R.  Co.  v.  Reld,  13  Wall. 
264,  20  L.  ed.  668,  Reversing  64  N.  C.  226; 
Pennsylvania  ft  N.  Y.  Canal  ft  R.  Co.  v.  Van- 
dyke, 137  Pa.  240,  20  Atl.  653. 

In  Pennsylvania  it  has  been  said  that  the 
rule  that  measures  the  extent  of  the  exemption 
from  local  taxation  of  the  property  of  a  water 
company  supplying  the  public  Is  to  be  construed 
liberally  in  favor  of  the  company.  Spring 
Brook  Water  Supply  Co.  v.  Schadt,  8  Lack.  L. 
News,  170. 

And  It  Is  the  actual  use  to  which  corporate 
property   Is  devoted   that  determines   whether 
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law  is  not  the  property  of  the  corporation, 
and  so  should  not  be  construed  within  a 
statute  providing  simply  for  the  taxation 
of  its  property.  The  right  to  do  business  as 
a  corporation  is  no  more  the  property  of  the 
corporation  than  the  right  to  do  business 
as  a  partnership  is  the  property  of  the  firm. 
Limited  partnerships  are  common,  where 
the  partners  are  not  to  be  liable  for  the  firm 
debts,  and  on  one  would  contend  that  such 
a  partnership  falls  within  this  statute. 

The  same  result  will  be  reached  if  we  ex- 
amine the  other  words  of  the  section.  It 
Avill  be  observed  that  it  applies,  not  only  to 
corporations,  but  to  other  companies  or  as- 
sociations. Corporations  and  incorporated 
associations  are  placed  by  the  statute  on 
the  same  plane.  It  applies  to  all,  whether  j 
incorporated  or  not,  "having  or  exercising 
any  special  or  exclusive  privilege  or  fran- 1 


chise  not  allowed  by  law  to  natural  persona 
or  performing  any  public  service."  This  i» 
made  very  clear  by  §  4082  in  the  same  sub- 
division, which  is  as  follows:  "Whenever 
any  person  or  association  of  persons  not  be- 
ing a  corporation  nor  having  capital  stock, 
shall,  in  this  state,  engage  in  the  business 
of  any  of  the  corporations  mentioned  in  the 
first  section  of  this  article,  then  the  capital 
and  property,  or  the  certificates  or  other 
evidences  of  the  rights  or  interests  of  the 
holders  thereof  in  the  business  or  capital 
and  property  employed  therein,  shall  bo 
deemed  and  treated  as  the  capital  stock  of 
such  person  or  association  of  persons  for  the 
purposes  of  taxation  and  all  other  purposes 
under  this  article,  in  like  manner  as  if  such 
person  or  association  of  persons  were  a  cor- 
poration." Section  4086  also  provides  "All 
corporations  and  other  persons  who  are  re- 


it  is  exempt  from  local  taxation.  Delaware, 
L.  ft  W.  R.  Co.  V.  Newark,  60  N.  J.  L.  60,  37 
Atl.  620. 

In  the  following  cases  the  property  involved 
fell  naturally  within  the  general  rule :  North- 
ampton County  V.  Lehigh  Coal  ft  Nav.  Co.  75 
Pa.  461 ;  Richmond  v.  Richmond  ft  D.  R.  Co. 
21  Gratt.  004 ;  W'sconsin  R.  Co.  v.  Taylor  Coun- 
ty, 52  Wis.  87,  8  N.  W.  833 ;  Petersburg  R.  Co. 
V.  Northampton,  81  N.  C.  487 ;  Vlcksburg  ft  M. 
R.  Co.  V.  Bradley,  66  Miss.  518,  6  So.  321; 
State  ex  rel.  Ilayes  v.  Hannibal  ft  St.  J.  R.  Co. 
135  Mo.  618.  37  8.  W.  532;  Chicago  ft  A.  R. 
Co.  V.  People  ex  rel.  Cooley,  129  III.  571,  22  N. 
E.  864.  25  N.  E.  5 ;  Louisville.  N.  O.  ft  T.  R. 
Co.  V.  Taylor.  68  Miss.  361,  8  So.  675;  Indiana- 
polls,  C.  ft  L.  R.  Co.  V.  KUner,  69  Ind.  71 ;  New 
Mexico  V.  United  States  Trust  Co.  172  U.  S. 
171,  43  L.  ed.  407.  19  Sup.  Ct.  Rep.  128 ;  Chi- 
cago, M.  ft  St.  P.  R.  Co.  V.  Grant.  167  111.  489, 
47  N.  E.  750 ;  Mobile  ft  O.  R.  Co.  v.  Moseley, 
52  Miss.  127;  Peoria,  D.  ft  E.  R.  Co.  v.  Goar, 

118  111.  134,  8  N.  B.  682:  Chicago.  M.  ft  St.  P. 
R.  Co.  V.  Cass  County,  8  N.  D.  18,  76  N.  W. 
239 ;  St.  Louis,  I.  M.  ft  8.  R.  Co.  v.  Miller  Coun- 
ty. 67  Ark.  498,  65  S.  W.  926 ;  Red  Willow  Co. 
V.  Chicago,  B.  ft  Q.  R.  Co.  26  Neb.  660,  42  N. 
W.  879 ;  Richmond  ft  D.  R.  Co.  v.  Alamance,  84 
N.  C.  504 ;  Schmidt  v.  Galveston.  H.  ft  S.  A.  R. 
Co.  (Tex.  Civ.  App.)  24  S.  W.  547 ;  Qulncy.  O. 
ft  K.  C.  R.  Co.  V.  People  ex  rel.  Corrlgan,  156 
111.  437,  41  N.  E.  162 :  Auditor  General  v.  Flint 
ft  P.  M.  R.  Co.  114  Mich.  682,  72  K.  W.  992. 

119  Mich.  682.  78  N.  W.  889;  Pfaff  v.  Terre 
Haute  ft  I.  R.  Co.  108  Ind.  144,  9  N.  E.  93; 
Western  N.  Y.  ft  P.  R.  Co.  v.  Venango  Coun- 
ty, 183  I*a.  618.  38  Atl.  1088.  Affirming  5  Pa. 
Super.  Ct.  304  ;  Davenport  v.  Mississippi  ft  M. 
R.  Co.  16  Iowa.  348;  State  v.  Western  ft  A. 
R.  Co.  66  Ga.  563;  State  Bd.  of  Assessors  v. 
Morris  ft  E.  R.  Co.  49  N.  J.  L.  193.  7  Atl.  826; 
People's  Street  R.  Co.  v.  Scranton.  8  Pa.  Co. 
Ct.  633 ;  Northampton  County  v.  Easton  Pass. 
R.  Co.  148  Pa.  282,  23  Atl.  895 ;  Detroit  ft  S. 
PI.  Road  Co.  V.  Detroit.  81  Mich.  562,  46  N. 
W.  12 ;  Lancaster  v.  Edison  Electric  Ilium. 
Co.  8  Pa.  Co.  Ct.  631 :  Brush  Electric  Light  Co. 
V.  Philadelphia,  8  Pa.  Dlst.  R.  231 :  Rising  Sun 
Street  Lighting  Co.  v.  Boston  (Mass.)  63  N. 
E.  408 ;  Coatesvllle  Gas  Co.  v.  Chester  County, 
97  Pa.  476:  Westchester  Gas  Co.  v.  Chester 
County,  30  Pa.  232;  West  Manayunk  Gaslight 
Co.  V.  Philadelphia,  3  Pa.  Dist.  R.  52 ;  Schuyl- 
kill County  V.  Citizens'  Gas  Co.  148  Pa.  Ifi2, 
23  Atl.  1055:  Pittsburgh's  Appeal,  123  Pa. 
374,  16  Atl.  621 ;  St.  Mary's  Gas  Co.  v.  Elk 
County,  191  Pa.  458.  43  Atl.  321  :  Ridgwny 
Light  ft  Heat  Co.  v.  Elk  County,  191  Pa.  465, 
43  Atl.  323;  Mellon  Pipe  Lines  v.  Allegheny 
67  L.  H  A. 


County,  8  Pa.  Dlst.  R.  448;  Monongahela 
Bridge  Co.  v.  Pittsburgh.  12  Pa,  Co.  Ct.  87; 
Riverton  ft  P.  Water  Co.  v.  Halg.  58  N.  J.  L. 
295.  33  Atl.  215  ;  Lehigh  County  v.  Bethlehem 
South  Gas  ft  Water  Co.  4  Pa.  Dlst.  R.  723; 
Fond  du  Lac  Water  Co.  v.  Fond  du  Lac.  82 
Wis.  822,  16  L.  R.  A.  581,  52  N.  W.  439;  Spring 
Brook  Water  Supply  Co.  v.  Kelly,  5  Lack.  U. 
News,  299;  Carondelet  Canal  Nav.  Co.  v.  New 
Orleans.  44  La.  Ann.  394.  10  So.  871;  Wayne 
County  V.  Delaware  ft  H.  Canal  Co.  15  Pa. 
851 ;  Lehigh  Coal  ft  Nav.  Co.  v.  Northampton 
County,  8  Watts  ft  S.  334;  Yellow  River  Im- 
prov.  Co.  V.  Wood  County,  81  Wis.  554,  17  Li. 
R.  A.  92,  51  N.  W.  1004 ;  Hennepin  County  ▼. 
St.  Paul,  M.  ft  M.  R.  Co.  33  Minn.  534.  24  N. 
W.  196 ;  Hannibal  ft  St.  J.  R.  Co.  v.  Shacklett, 
80  Mo.  550. 

The  general  rule  has  been  markedly  relaxed 
In  many  cases  so  as  to  allow  exemption  to 
property  either  partly  devoted  to  other  than 
corporate  uses,  or  as  yet  unused  at  all  although 
acquired  for  corporate  purposes.  Such  cases 
are  the  following:  Schuylkill  Nav.  Co.  v. 
Berks  County.  11  Pa.  202:  People  ex  rel.  Selp 
V.  Chicago  ft  W.  1.  R.  Co.  116  III.  181.  4  N.  B. 
480 ;  Chicago,  St.  P.  M.  ft  O.  R.  Co.  v.  Bayfield 
County,  87  Wis.  188,  58  N.  W.  245 ;  New  Jer- 
sey Junction  R.  Co.  v.  Jersey  City,  63  N.  J.  L. 
120.  43  Atl.  577:  Southern  Electric  Light  ft 
P.  Co.  V.  Philadelphia.  191  Pa.  170.  43  Atl. 
128 ;  Rural  Cemetery  v.  Worcester  County.  152 
Mass.  408.  10  L.  R.  A.  865,  25  N.  E.  618; 
Suffolk  Sav.  Bank.  Petitioner,  149  Mass.  1,  20 
N.  E.  331  :  Vlcksburg  Bank  v.  Worrell,  67 
Miss.  47.  7  So.  219 :  State,  Morris  ft  E.  R.  Co.» 
Prosecutor,  v.  Height.  35  N.  J.  L.  40;  State 
ex  rel.  Tillery  v.  Hannibal  ft  St.  J.  R.  Co.  07 
Mo.  348.  10  S.  W.  436. 

Sometimes,  too,  the  exemption  has  been  ex- 
tended to  cover  property  not  at  all  requisite 
to  the  exercise  of  the  corporate  franchise,  and 
often  a  mere  adjunct  to  the  corporate  business, 
even  occasionally  an  indepedent  enterprise. 
The  following  are  illustrative  cases:  State, 
Pennsylvania  R.  Co.  Prosecutor  v.  Jersey  City, 
49  N.  J.  L.  540.  60  Am.  Rep.  648.  0  Atl.  782 ; 
State  V.  Nashville.  C.  ft  St.  L.  R.  Co.  86  Tenn. 
438,  6  S.  W.  880;  Chicago.  M.  ft  St.  P.  R.  Co. 
V.  Houston  County.  38  Minn.  531,  38  N.  W. 
619:  Detroit  Union  R.  Depot  ft  Station  Co.  v. 
Detroit,  88  Mich.  347,  50  N.  W.  302 :  Chicago. 
St.  P.  M.  ft  O.  R.  Co.  V.  Bayfield  County.  87 
Wis.  188,  58  N.  W.  245 :  Carondelet  Canal  Nav. 
Co.  V.  New  Orleans.  44  La.  Ann.  394.  10  So. 
871. 

And  sometimes  the  exemption  Is  extended  to 
all  the  property  of  the  corporation.  Colum- 
bia ft  P.  S.  R.  Co.  V.  Chllberg,  6  Wash.  612,  84 
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quired  to  make  reports  to  the  auditor  of 
public  accounts  shall  pay  all  the  taxes  due 
the  state  from  them  into  the  treasury  at  the 
same  time  and  shall  be  liable  for  and  pay 
the  same  rate  of  interest  and  penalties  as 
defaulting  individuals,  except  where  other- 
wise specially  provided."  llie  three  sections 
must  be  read  together,  as  they  form  part  of 
one  plan.  From  the  three,  taken  as  a  whole, 
it  is  evident  that  the  purpose  was  to  reach 
persons  or  corporations  having  or  exercis- 
ing any  special  or  exclusive  privilege  or 
franchise  not  allowed  by  law  to  natural  per- 
sons, or  performing  any  public  service. 
With  this  view,  all  persons  engaged  in  the 
business  of  any  of  the  corporations  referred 
to  are  placed  on  exactly  uie  same  plane  as 
the  oorporatfons,  and  such  persons,  as  well 
as  the  corporations,  are  required  to  pay 
their  taxes  directly  to  the  auditor.    If  the 


1st  section  includes  all  corporations,  then  it 
would  follow  that  all  individuals  engaged 
in  the  same  business  as  the  corporations 
must  be  assessed  in  the  same  way.  No  one 
has  ever  so  construed  the  statute.  It  would 
not  be  contended  that  any  individual  or  as- 
sociation must  pay  taxes  directly  to  the  au- 
ditor, unless  exercising  a  special  or  exclu- 
sive privilege  or  franchise  not  allowed  by 
law  to  other  natural  persons,  or  performing 
some  public  service.  But,  if  the  statute  does 
not  apply  to  an  individual,  it  does  not  apply 
to  a  corporation  in  the  same  business,  for 
both  understand  it  just  alike.  No  corpora- 
tion is  included  within  the  statute,  unless 
an  individual  or  unincorporated  company 
situated  just  as  it  is  would  be  covered  by  it. 
Section  4085  provides:  "The  property  of 
all  corporations,  except  where  herein  differ- 
ently provided,  shall  be  assessed  in  the  name 


Pac  163 ;  McHenry  v.  Alford,  168  U.  S.  651.  42 
L.  ed.  614,  18  Sup.  Ct.  Rep.  242;  Vlcksburs 
Bank  ▼.  Worrell,  67  Miss.  47,  7  So.  210. 

On  tbe  other  hand,  not  a  few  cases  have  held 
that  property,  although  acquired  in  good  faith 
for  corporate  purposes,  but  not  as  yet  so  used 
or  occupied,  or  which  has  ceased  to  be  so  used 
or  occupied.  Is  not  -exempt.  Ramsey  County 
V.  Chicago,  M.  &  St.  P.  R.  Co.  33  Minn.  537, 
24  N.  W.  813 ;  St.  Paul  v.  St.  Paul,  M.  &  M.  R. 
Co.  39  Minn.  112,  38  N.  W.  925;  State  v. 
Northwest  Teleph.  Ezch.  Co.  84  Minn.  459,  87 
N.  W.  1131;  Lewis  v.  Vicksburg  ft  M.  R.  Co. 

67  Miss.  82,  6  So.  773;  Republican  Valley  ft 
W.  R.  Co.  V.  Chase  County,  33  Neb.  759,  51  N. 
W.  132;  United  New  Jersey  R.  ft  Canal  Cow 
V.  Jersey  City,  53  N.  J.  L.  547,  22  Atl.  59 ;  Na- 
tional Docks  R.  Co.  V.  State  Bd.  of  Assessors, 
64  N.  J.  L.  486,  45  Atl.  783 ;  Neely  v.  Buchanan 
(Tenn.  Ch.  App.)  54  S.  W.  995 ;  Duluth,  S.  S. 
ft  A.  R.  Co.  V.  Douglas  County,  103  Wis.  75, 
79  N.  W.  34 ;  Vicksburg  ft  M.  R.  Co.  v.  Lewis, 

68  Miss.  29,  10  So.  32. 

It  is  the  use  of  the  property,  not  of  the 
income  from  It,  that  exempts  it  from  taxation. 
Richmond  County  Academy  v.  Bohler,  80  Ga. 
159.  7  S.  K.  633. 

Therefore,  when  corporate  property  is  rented 
out  for  profit  the  exemption.  If  any  it  has,  is 
lost.  Illinois  C.  R.  ▼.  People  ev  rel.  Hodges, 
119  111.  137,  6  N.  B.  451 ;  People  ea  rel.  Swl- 
gert  V.  Illinois  C.  R.  Co.  (111.)  6  West.  Rep.  725 ; 
Farmers*  Bank  v.  Henderson,  7  Ky.  L.  Rep. 
433 :  St.  Louis  County  t.  St.  Paul  ft  D.  R.  Co. 
45  Minn.  510,  48  N.  W.  334;  State  ea  rel.  Hayes 
V.  Hannibal  ft  St.  J.  R.  Co.  135  Mo.  618,  37 
S.  W.  532 ;  State  ex  reL  Zlegenhein  v.  St.  Louis 
ft  S.  P.  R.  Co.  117  Mo.  1.  22  S.  W.  910 ;  State, 
Camden  ft  A.  R.  ft  Transp.  Co.,  Prosecutors, 
▼.  Mansfield,  23  N.  J.  L.  510.  57  Am.  Dec.  400 ; 
State.  New  Jersey  R.  ft  Transp.  Co.  Prosecutor, 
▼.  Newark.  27  N.  J.  L.  185,  26  N.  J.  L.  519; 
New  York  Guaranty  ft  Indem.  Co.  v.  Tacoma  R. 
ft  Motor  Co.  35  C.  C.  A.  192,  93  Fed.  51. 

Even  though  part  of  such  property  Is  In  use 
by  the  corporation  Itself.  Grand  Lodge,  F.  ft 
A.  M.  V.  New  Orleans.  44  La.  Ann.  659.  11  So. 
148 :  Allegheny  County  v.  McKeesport  Diamond 
Market  Co.  123  Pa.  164.  16  Atl.  619. 

There  are  several  cases  holding  that  such  ex- 
emption does  not  extend  to  property  merely 
convenient  dr  tributary  to  the  corporate  busi- 
neis.  such  as  railroad-transfer  boats,  wharves, 
bridges,  and  hotels  or  restaurants,  warehouses, 
and  freight  yards  used  Independently,  etc  Il- 
linois C.  R.  Co.  V.  Irvin,  72  111.  452;  Pacific 
Coast  R.  Co.  T.  Ramage  (Cal.)  37  Pac.  532;  St. 
Joseph  ft  O.  I.  R.  Co.  v.  Devereux,  41  Fed.  14 ; 
Delaware.  L.  ft  W.  R.  Co.  v.  Newark,  60  N.  J. 
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L.  60,  87  Atl.  629 ;  State  v.  Baltimore  ft  O.  R. 
Co.  48  Md.  49;  Toll  Bridge  Co.  v.  Osborn,  35 
Conn.  7 ;  Hennepin  County  v.  St.  Paul,  M.  ft 
M.  R.  Co.  42  Minn.  238,  44  N.  W.  63;  Mil- 
waukee ft  St.  P.  R.  Co.  V.  Crawford  County,  29 
Wis.  116;  California  v.  Central  P.  R.  Co.  127 
U.  S.  1,  32  L.  ed.  150,  2  Inters.  Com.  Rep.  153, 
8  Sup.  Ct.  Rep.  1073. 

Again,  this  exemption  has  been  denied  to 
railroad  lands  used  to  supply  gravel  and  ma- 
terial for  keeping  up  the  embankments  along 
the  line.  LeBlanc  v.  Illinois  C.  R.  Co.  72  Miss. 
669,  IS  So.  381;  Chicago  ft  P.  R.  Co.  v.  HIl- 
debrand,  136  111.  467,  27  N.  B.  69. 

To  timber  lands  to  supply  railroad  ties  and 
other  lumber  needed  for  construction  and  re- 
pairs. Todd  County  v.  St.  Paul,  M.  ft  M.  R* 
Co.  38  Minn.  163,  36  N.  W.  109. 

Woodlands  used  to  furnish  fuel  to  the  cor- 
poration. People  e»  rel.  Blackburn  v.  Barton, 
63  App.  DIv.  581,  71  N.  T.  Supp.  933. 

To  houses  and  lots  for  residences  of  work- 
men and  employees  of  the  corporation.  State, 
Camden  ft  A.  R.  ft  Transp.  Co.,  Prosecutor.,  v. 
Mansfield,  23  N.  J.  L.  510,  57  Am.  Dec.  409; 
State,  New  Jersey  R.  ft  Transp.  Co.,  Prosecutor, 
V.  Newark,  23  N.  J.  L.  315,  26  N.  J.  L.  519; 
West  Chester  Gas  Co.  v.  Chester  County,  30 
Pa.  232. 

To  a  railroad  coal  and  ore  terminal.  Phila- 
delphia use  of  McCann  v.  Philadelphia  ft  R. 
R.  Co.  177  Pa.  292,  84  L.  R.  A.  564,  33  Atl.  610. 

To  railroad  repair  shops.  Pennsylvania  ft 
N.  Y.  Canal  ft  R.  Co.  v.  Vandyke,  137  Pa.  249, 
20  Atl.  653;  Allegheny  Valley  R.  Co.  v.  School 
Dist.  29  Pitts.  L.  J.  N.  S.  314. 

To  land  contiguous  to  the  source  of  supply 
of  a  water  company,  held  to  prevent  contamina- 
tion. Roaring  Creek  Water  Co.  v.  Qlrton,  142 
Pa.  92,  21  Atl.  780 ;  Roaring  Creek  Water  Co. 
V.  Northumberland  County,  6  Pa.  Co.  Ct.  473. 

To  railway  personal  property,  such  as  rails, 
t'es,  and  materials  on  Its  right  of  way.  Chi- 
cago, B.  ft  Q.  R.  Co.  V.  Hitchcock  County,  40 
Neb.  781.  59  N.  W.  358. 

And  to  fuel  for  use  in  locomotives.  Chicago 
ft  N.  W.  R.  Co.  V.  Biiison,  113  Mich.  30,  71  N. 
W.  324. 

Also  to  the  horses  and  stables  of  a  street 
passenger  railway  company.  Delaware  County 
V.  Chester  Street  R.  Co.  10  Pa.  Co.  Ct.  326. 

There  are  cases,  too,  holding  that  exemptions 
of  roadbed  and  right  of  way  because  of  fran- 
chise taxation  do  not  take  in  Improvements  and 
structures  upon  or  along  them.  Atlantic  ft  P. 
R.  Co.  V.  7awapal  County  (Aria.)  21  Pac.  768; 
Atlantic  ft  P.  R.  Co.  v.  Lesueur  (Aria.)  1  L.  R. 
A.  244.  19  Pac.  157 ;  Nashville  ft  D.  R.  Co.  v. 
State,  129  Ala.  142,  80  So.  619. 
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of  the  corporation  in  the  same  manner  as 
that  of  a  natural  person."  These  sections 
are  a  part  of  the  general  revenue  and  taxa- 
tion bill,  providing  for  the  payment  of  a 
I'lniform  tax  on  "afl  property  directed  to  be 
assessed  for  taxation,"  by  the  owner,  person, 
or  corporation  assessed.  Ky.  Stat.  §  4019. 
Personal  property  of  every  kind  is  required 
to  be  separately  valued,  and,  if  there  be  no 
appropriate  column  in  the  tax  book,  it  shall 
be  valued  in  the  column  headed  "Miscel- 
lany." Id.  S  4050.  When  the  assessor  has 
taken  the  tax  list  of  corporations  like  ap- 
pellant, including  their  tangible  and  intan- 
gible property,  iUl  that  they  have  has  been 
given  in  tor  taxation,  just  as  in  the  case  of 
a  firm  or  any  other  unincorporated  associa- 
tion. Section  4077  was  not  intended  to 
apply  to  any  of  these,  but  only  to  such  cor- 
porations or  companies  as  exercised  special 
or  exclusive  franchises,  or  performed  some 


public  service.  The  value  of  these  intan- 
gible franchises  could  not  well  be  fixed  by 
an  assessor,  and,  when  these  companies  have 
paid  a  tax  on  these  franchises,  they  have 
only  been  taxed  on  all  their  property  aa 
provided  by  the  Constitution.  The  same  re- 
sult is  reached  when  appellant  gives  in  all 
its  property  to  the  assessor,  ajod  so  all  are 
put  on  the  same  footing. 

The  statute  referred  to  received  a  legis- 
lative construction  by  the  act  aj>proved 
March  19,  1898,  entitled  "An  Act  Concern- 
ing; the  Assessment  and  Valuation  for  Tax- 
ation of  Corporate  Franchises  and  Intangi- 
ble Property  by  Cities  of  the  First  and  Sec- 
ond Class."  This  act  follows  nearly  literally 
all  the  sections  of  the  act  before  us,  but 
provides  (Acts  1898,  p.  96) :  "No  assesa- 
ment  for  city  taxes  shall  be  made  by  any 
assessor  or  board  of  valuation  and  assess- 
ment of  the  franchise  of  any  private  busi- 


These  are  not  assessable  as  a  part  of  the 
franchise.  Santa  Clara  County  v.  Southern  P. 
K.  Co.  118  U.  S.  394,  80  L.  ed.  118.  6  Sup.  Ct. 
Rep.  1132. 

.  Sometimes  the  width  of  the  right  of  way  of 
a  railroad  Is  limited,  and  all  property  outside 
the  limits  subjected  to  separate  taxation.  St. 
Loula  I.  M.  &  S.  R.  Co.  V.  Miller  County,  67 
Ark.  498,  55  S.  W.  926 ;  Red  Willow  Co.  v.  Chi- 
cago, B.  &  Q.  R.  Co.  26  Neb.  660,  42  N.  W.  879 ; 
Oregon  Short  Line  R.  Co.  v.  Gooding  (Idaho) 
69  Pac.  821. 

And  property  within  the  right  of  way,  or 
otherwise  fairly  a  part  of  the  franchise,  is  sep- 
arately liable  to  taxation  if  not  owned  by  the 
corporation.  Com.  v.  Maysvllle  &  B.  S.  R.  Co. 
(Ky.)  21  S.  W.  342;  Chicago  &  A.  R.  Co.  v. 
People  €9'rel  WIndmlller,  158  III.  409,  29  L.  R. 
A.  69,  88  N.  E.  1075 ;  State  v.  Red  River  Val- 
ley Elevator  Co.  69  Minn.  131,  72  N.  W.  60; 
State  cjf  rel,  Glenn  v.  Mississippi  River  Bridge 
Co.  184  Mo.  821,  85  S.  W.  592 ;  Re  Erie  R.  Co. 
64  N.  J.  L.  123,  44  Atl.  976. 

Under  statutes  Imposing  taxes  In  the  nature 
of  duties  or  excises  upon  corporate  franchises 
•  according  to  the  excess  of  market  value  of  the 
capital  stock  above  the  real  estate  and  machin- 
ery locally  taxed,  gas  mains  and  pipes  laid  in 
the  streets  are  classified  as  machinery.  Com. 
V.  Lowell  Gaslight  Co.  12  Allen,  75. 

VI.  Franchise  iaaee. 

a.  What  taaea  are  suoK 

A  franchise  tax  and  a  property  tax,  when  the 
two   approach   each   other,   ordinarily   may   be 
distinguished      by      the      respective      methods 
adopted    of    laying    them    and     fixing    their 
yamonnta     If  a  tax  Is  Imposed  directly  by  thdl 
/legislature  without  assessment,  and  Its  sum  Is 
I  measured  by  the  amount  of  business  done  or 
I  the  extent   to   which   the  conferred   privileges 
\have  been  enjoyed  or  exercised  by  the  taxpayer 
irrespective  of  the  nature  or  value  of  the  tax- 
layer's  assets,  It  Is  regarded  as  a  franchise  tax  r  ' 
but  If  the  tax  Is  computed  upon  a  valuation  or 
'property,  and  assessed  by  assessors  either  where 
<t  Is  situated  or  at  the  owner's  domlcil,  although 
franchise   privileges    may   be    Included    in    the 
valuation,    It    Is    considered    a    property    tax. 
This,  In  substance.  Is  the  test  suggested  by  Clif- 
ford, J.,  writing  for  the  court,  in  Society  for 
Savings  y.  Colte.  6  Wall.  594,  611,  18  L.  ed. 
897,  904. 

And  yet,  when  one  Is  told  that  a  state  tax  of 
a  definite  percentage  on  the  money  go.  deposit 
in  a  bank  on  a  named  date  is  necessarily  a 
57  L.  R.  A. 


franchise  and  not  a  property  tax,  because  laid 
by  statute  in  terms,  and  made  payable  directly 
Into  the  state  treasury,  without  any  valuation 
by  the  local  assessor  or  intervention  of  the 
local  collector,  one  does  not  see  that  this  fol- 
lows. One  naturally  asks  how  the  method  of 
levying  or  collecting  a  tax  can  affect  its  in- 
cidence. And,  remembering  that  money  being 
at  once  property  and  the  measure  of  value,  and 
its  amount  and  value  being  always  equal.  Is 
moved  to  Inquire  again  why  assessors  should 
be  called  In  to  appraise  It. 

But  the  suggested  test  cannot  always  be  ap- 
plied. So,  to  determine  whether  a  given  tax 
is  In  one  or  the  other  class  one  is  compelled  to 
take  the  course  recommended  by  Miller,  J.,  In 
Davidson  v.  New  Orleans,  96  U.  S.  97,  24  L. 
ed.  616,  to  get  at  the  meaning  of  due  process 
of  law,  ifis.,  resort  to  the  gradual  process  of 
Judicial  Inclusion  and  exclusion,  as  the  cases 
decided  require,  with  the  reasoning  on  which 
the  decisions  are  founded. 

*'The  usual  and  most  certain  test  Is  whether 
the  tax  is  upon  the  capital  stock  eo  nomins 
without  regard  to  Its  value,  or  at  its  assessed 
valuation  in  whatever  it  may  be  Invested;  If 
the  former  It  is  a  franchise  tax ;  If  the  latter  a 
tax  upon  the  property."  State  v.  Stonewall 
Ins.  Co.  89  Ala.  335,  888,  7  So.  758,  Clopton,  J. 

A  statute  requiring  all  corporations,  except 
banks,  both  domestic  and  foreign,  doing  busi- 
ness in  the  state,  and  not  otherwise  specifically 
required  to  pay  a  license  tax,  to  pay  an  annu- 
al privilege  tax  graduated  by  the  paid-up  capi- 
tal of  the  corporation  Imposes  a  franchise,  and 
not  a  property  tax.  Phcenix  Carpet  Co.  ▼. 
State,  IIR  Ala.  143,  22  So.  627. 

A  statute  requiring  domestic  Insurance  com- 
panies to  make  a  sworn  return  to  the  state 
treasurer  of  the  total  amount  of  cash  capital 
belonging  to  them  upon  a  named  date  annually, 
and  pay  that  officer  a  sum  equal  to  1  per  cent 
thereon,  imposes  a  tax  upon  the  franchise  of 
the  corporations,  and  not  upon  their  capital 
or  property  as  such.  Colte  v.  Connecticut 
Mut.  L.  Ins.  Co.  86  Conn.  512,  Following 
Colte  V.  Society  for  Savings,  82  Conn.  173,  Af- 
firmed on  error  In  6  Wall.  594,  18  L.  ed.  897. 

A  statute  requiring  savings  banks  to  pay  a 
state  tax  of  a  named  percentage  on  the  average 
amount  of  the  gross  deposits  as  held  on  des- 
ignated days  of  the  six  months  prior  to  the 
first  Mondays  of  May  and  November  In  each 
year,  on  which  days  a  return  for  the  purpose 
Is  to  be  made  by  every  such  bank.  lays  a  tax 
upon  the  franchise  of  such  bank  the  value  of 
which    is    measured   by    the   average   deposits. 
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DOB,  mercantile  or  manufacturing  corpora- 
tion whose  property  is  not  devoted  to  a 
public  use."  It  cannot  be  presumed  that 
the  legislature  intended  one  rule  to  apply 
in  cities  of  the  first  and  second  classes,  and 
a  different  one  in  the  state  at  large  and  all 
of  ite  other  subdivisions.  It  had  no  power, 
under  the  Constitution,  to  exempt  from  tax- 
ation property  in  cities  of  the  first  and  sec- 
ond classes  that  is  subject  to  taxati(m  in 
other  parts  of  the  state.  If  the  act  oould  be 
so  construed,  it  is  unconstitutional.  It  is  a 
well-settled  rule  that  that  construction  must 
be  adopted  which  will  uphold  both  acts, 
rather  than  the  one  which  will  destroy  one 
of  them.  Under  this  rule,  the  second  act 
must  be  regarded  as  a  l^;islative  construe- 
tion  of  the  first,  and  that  act  must  be  con- 
strued ajB  not  applying  to  the  classes  of 
corporations  exempted  from  the  operation 
of  the  other  act.  The  statute  was  given  this 
practical  oonstruction  by  the  executive  offi- 


cers of  the  state  during  two  administra- 
tions. The  legislature  was  well  aware  of 
the  construction  so  put  upon  it,  and,  having 
not  only  acquiesced  in  it,  but  expressly 
adopted  it,  it  should  not  now  be  departed 
from.  Appellant  is  a  private  business  cor- 
poration, organized  unaer  chapter  56  of  the 
General  Statutes,  possessing  no  franchises 
or  privileges  not  possessed,  in  effect,  by  an 
individual  or  limited  partnerships  engaged 
in  the  same  business.  Such  corporations 
are  now  running  stores,  farms,  mills,  and 
many  other  enterprises  in  this  state.  They 
are  not  within  tne  letter  or  spirit  of  the 
statute,  and  no  good  can  come  from  requir- 
ing them  to  make  the  reports  in  question. 
For  these  reasons,  I  concur  in  the  opinion 
of  the  court  delivered  hj  Judge  Du  Belle, 
This  separate  opinion  is  filed  in  addition 
only  to  state  more  in  detail  some  of  the  rea- 
sons sustaining  the  conclusion  reached. 


and  not  a  tax  on  the  deposits  themselves ;  and 
It  accrues  at  the  date  of  each  return,  and  not 
earlier.  Jones  v.  Wlnthrop  Sav.  Bank,  66  Me. 
242. 

A  tax  of  a  fraction  of  1  per  cent  on  the 
subscribed  or  issued  and  outstanding  capital 
stock  of  a  corporation  is  not  a  property,  but 
an  excise,  tax,  the  amonnt  of  which  Is  meas- 
ured by  the  amount  of  the  subscribed  or  is- 
sued and  outstanding  stock.  Southern  Gum 
Co.  V.  Laylin  (Ohio)  64  N.  E.  564. 

A  statute  directing  the  appraisal  of  the  rail- 
roads in  a  state  with  their  franchises,  rolling 
stock,  and  fixtures  at  their  cash  value,  and  upon 
such  valuation  the  levy  of  a  tax  of  1  per  cent 
•0  aa  to  make  the  tax  equal  as  near  as  may 
be  to  the  taxes  of  all  kinds  upon  other  property 
in  the  districts  through  which  such  roads  ex- 
tend: and  declaring  that  such  appraisal  shall 
embrace  only  the  roadways,  rolling  stock,  and 
franchises  and  that  the  lands,  buildings  and 
fixtures  outside  of  the  roadways  shall  t>e  tax- 
able in  the  towns  where  situated  as  other  prop- 
erty.— imposes  a  franchise  tax  upan  railroad 
corporations  measured  in  amount  by  the  value 
of  their  franchise  and  property  not  otherwise 
taxed.     State  v.  Maine  C.  R.  Co.  74  Me.  376. 

The  court  followed  Com.  v.  Hamilton  Mfg. 
Co.  12  Allen,  298,  6  Wall.  632.  18  L.  ed.  904, 
saying  that  an  examination  of  the  two  stat- 
utes would  show  that  the  one  under  consid- 
eration in  that  case,  and  the  Maine  act  sub 
fwtivr,  were  Identical  In  principle,  though  dif- 
fering in  form. 

A  state  tax  on  the  gross  receipts  of  a  corpo- 
ration is  a  tax  on  the  franchise.  State  v. 
Philadelphia,  W.  &  B.  R.  Co.  45  Md.  361,  24 
Am.  Bep.  511;  United  States  Electric  Power 
k  Light  Co.  V.  State,  79  Md.  63,  28  Atl.  768. 

A  majority  of  the  Maryland  court  of  ap- 
peals, speaking  through  Robinson,  J.,  appear 
to  have  been  of  the  opinion,  in  State  v.  Central 
Sav.  Bank,  67  Md.  290,  10  Atl.  290,  11  Atl. 
357,  that  a  statute  of  that  state  (Act  1874, 
chap.  483,  i  85),  which  read:  The  president 
or  other  proper  ofllcer  of  any  savings  bank. 
Institution,  or  corporation  which  shall  receive 
deposits  and  allow  Interest  thereon  Aall  fur- 
nish to  the  comptroller,  on  or  before  the  let 
day  of  July  in  each  year,  the  aggregate  amount 
of  deposits  in  such  corporation,  and  shall  pay 
to  the  treasurer,  on  or  before  the  let  day  of 
January  succeeding  out  of  the  interest  due  to 
depositors  the  state  tax  on  said  deposits, — im- 
posed a  franchise,  and  not  a  property  tax ;  but, 
inasmuch  as  a  previous  statute  identical  in 
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terms  had  been  construed  otherwise  In  State 
V.  Sterling,  20  Md.  502.  and  the  act  of  1874 
passed  subsequent  to  that  decision,  they  held 
that  the  legislature  had  adopted  the  earlier  con- 
struction, and  intended  no  change  In  the  law ; 
so  the  earlier  decision  was  followed,  and  the 
statute  held  to  impose  a  property,  and  not  a 
franchise,  tax.  Alvey,  Ch.  J.,  and  Bryan,  J., 
concurring  In  the  result,  filed  separate  opin- 
ions in  which  they  respectively  took  the  ground 
that  the  earlier  case  was  rightly  decided  and 
should  be  followed  because  soundly  reasoned, 
and  that  both  statutes  imposed  property  taxes, 
and  not  franchise  taxes. 

One  of  the  reasons  assigned  by  BIgelow,  Ch. 
J.,  for  holding  a  certain  tax  on  the  deposits  in 
a  savings  bank  a  franchise  rather  than  a  prop- 
erty tax,  because  he  conceded  that,  being  spe- 
cific and  not  proportional,  it  was  void  if  a 
property  tax,  was  that,  as  the  duty  of  making 
payment  is  usually  devolved  on  those  from 
whom  a  debt  or  charge  is  due,  it  is  fair  to  in- 
fer, in  the  absence  of  any  explicit  provisions 
to  the  contrary,  that  the  assessment  was  in- 
tended to  be  laid  on  the  corporation  by  which 
it  is  to  be  paid  and  from  which  It  Is  to  be  ex- 
acted in  case  payment  is  not  voluntarily  made. 
Com.  V.  People's  Five  Cents  Sav.  Bank,  5  Al- 
ien, 428. 

The  tax  involved  there  was  upon  the  average 
amount  of  deposits  in  savings  banks  in  the  six 
months  prior  to  levying  it,  and  it  was  held  to 
be  an  excise  or  duty  on  a  commodity  within 
the  Massachusetts  Constitution.  The  case  was 
followed  in  Com.  v.  Provident  Inst,  for  Savings, 
12  Allen,  312,  afterwards  Affirmed  in  6  Wall. 
611,  18  L.  ed.  907 ;  also  In  Com.  v.  Lancaster 
Sav.  Bank,  123  Mass.  493,  holding  that,  be- 
cause the  tax  was  an  excise  or  duty, — ^a  fran- 
chise tax, — it  was  not  collectible  when  the 
bank  was  In  the  hands  of  a  receiver,  and  per- 
petually enjoined  on  the  day  it  accrued.  It 
was  in  effect  also  followed  in  Com.  v.  Hamil- 
ton Mfg.  Co.  12  Allen,  298,  Affirmed,  too,  In 
6  Wall.  632,  18  L.  ed.  904,  which  held  that  a 
tax  laid  by  general  law  upon  domestic  corpora- 
tions specifically  on  the  excess  market  value  of 
their  capital  stock  over  and  above  the  real  es- 
tate and  machinery  locally  taxed  was  a  fran- 
chise tax, — a  so-called  excise  or  duty  on  a  com- 
modity,— and  therefore  it  was  immaterial 
that  part  of  the  capital  was  Invested  in  United 
States  bonds;  that  some  of  the  stockholders 
were  nonresidents,  and  that  it  was  not  pro- 
portional  ad  valorem. 

To  the  like  effect  was  the  decision  in  Bos- 
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1*     Alt  Ad  ▼aloreai  tmx.  «poB  tlie  fraa- 
chine    of   a    street    railvrar   company 

la  required  by  Const.  |  174,  which  declares 
that  all  property,  whether  owned  by  natural 
persons  or  corporations,  shall  be  taxed  in 
proportion  to  fts  value. 
S.  Tbe  ▼alnatlon  by  tke  state  board 
of  tbe  francblses  of  a  street  rallvray 
company  Is  conclusive  as  to  Its  value  for 
city  assessment. 

(January  18,  1890.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Campbell  County 


in  favor  of  defendant  In  an  aetaon  brought 
to  enjoin  defendant  from  collecting  taxes 
upon  plaintiflf's  property  in  alleged  violar 
tion  of  a  contract  for  exemption.  Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Simrall  A  OalTin  for  appellant. 

J/r.  Iff.  Herold,  for  appellee: 

The  term  "property"  in  its  broad  sense 
includes  a  franchise. 

Frankfort,  L.  d  U.  Tump.  Co,  ▼.  Com.  82 
Kt.  389;  Franklin  County  Ct.  ▼•  Deposit 
Bank,  87  Ky.  383,  9  S.  W.  212. 

What  the  Constitution  intended  to  be 
taxed  waa  property, — all  property;  and,  as 
to  corporati(mB»  not  all  tangible  property 
only. 

Henderson  Bridge  Co.  v.  Com,  99  Ky.  623, 
29  L,  R.  A.  73,  31  S.  W.  486;  Levi  v.  Louis- 
ville, 97  Ky.  394,  28  L.  B.  A.  480,  30  S.  W. 
973. 


ton  Mtg.  Co.  V.  Com.  144  Mass.  698,  12  N.  B. 
862,  concerning  a  tax  upon  the  market  value 
of  the  shares  of  stock. 

A  statute  Imposing  upon  miscellaneous,  cor- 
poratlons  a  yearly  tax  proportioned  to  tbe 
amount  of  capital  stock  issued  and  outstand- 
ing provides  for  a  franchise  tax.  SUte,  Singer 
Mfg.  Co.,  Prosecutor,  y.  Heppenheimer,  64  N. 
J.  L.  439,  24  Atl.  446. 

In  People  v.  Home  Ins.  Co.  92  N.  Y.  828, 
Affirmed  by  United  States  Supreme  Court  In 
119  U.  S.  129,  30  L.  ed.  860,  8  Sup.  Ct.  Rep. 
1385,  the  question  was,  Did  the  statute  provide 
for  a  tax  on  property,  or  one  upon  a  franchise? 
It  was  conceded,  on  the  one  hand,  that  neither 
directly  nor  indirectly  In  any  form  can  a  state 
tax  United  States  bonds,  or  the  Income  there- 
from or  the  property  they  represent,  and, 
upon  tbe  other,  that  the  privileges  or  franchises 
of  a  corporation  may  lawfully  be  taxed  by  the 
state  that  bestowed  them ;  therefore  If  tbe  ta'k 
Involved  was  a  property  tax  It  was  void,  if  a 
franchise  tax  it  was  valid.  The  statute,  so 
far  as  the  Home  Insurance  Company  was  af- 
fected, after  describing  the  corporations  sub- 
ject to  its  provisions,  declared  that  each  of 
them  should  be  subject  to,  and  pay,  a  tax  upon 
its  corporate  franchise  or  business  annually 
Into  the  state  treasury,  to  be  computed  as  fol- 
lows: If  the  dividend  or  dividends  made  or 
declared  during  the  taxing  year  amounted  to 
6  per  cent  or  over  upon  the  par  value  of  the 
capital  stock,  then  the  tax  should  be  at  the 
rate  of  one  quarter  of  a  mill  upon  the  capital 
stock  for  each  1  per  cent  of  dividends  so  made 
or  declared.  The  argument  against  the  tax 
was  that,  as  It  was  based  upon  dividends,  and 
these  were  in  part  made  up  of  Interest  from 
United  States  bonds,  the  tax  was  necessarily 
Invalid  to  the  extent  that  such  Interest  entered 
Into  the  dividends.  To  this  it  was  answered 
that  there  was  no  tax  on  dividends,  but  these 
were  merely  considered  as  a  standard  by 
which  to  measure  the  value  of  the  franchise. 
This  was  assumed  to  be  worth  what  was 
earned  under  it, — ^assumed  to  be  the  producer 
of  the  dividends, — and  taxed  accordingly. 
The  New  Tork  court  of  appeals  held  the  tax  a 
franchise  tax,  and  the  United  States  Supreme 
Court  agreed  with  it 

A  statute  applying  to  domestic  corporations 
and  foreign  ones  doing  business  in  the  enacting 
state,  which  possess  the  privilege  of  mining  or 
of  purchasing  and  selling  coal  in  bulk  and  re- 
quiring from  each  such  company  a  semiannual 
report  of  the  number  of  tons  it  has  mined  or 
bought  and  the  payment  of  a  tax  upon  its  cor- 
porate franchise  at  a  stated  rate  upon  each 
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long  ton  so  mined  or  purchased  not  consumed 
by  tbe  cori>oratIon  Itself,  Imposes  a  franchise 
tax  measured  by  the  quantity  of  coal,  and  not 
a  property  tax  upon  the  coal.  Kittanning 
Coal  Co.  T.  Com.  79  Pa.  100. 

A  statute  imposing  a  tax  on  the  amount  of 
nominal  capital  of  a  bank  without  regard  to 
loss  or  depreciation  Is  like  one  annexed  to  the 
franchise  as  a  royalty  for  the  grant,  and  It 
is  immaterial  what  the  character  or  descrip- 
tion of  the  property  is  which  constitutes  tbe 
capital,  as  the  tax  laid  Is  wholly  Irrespective 
of  It.  New  York  em  rel.  Bank  of  Commerce  v. 
New  York  City  &  County  Tax  Comra  2  Black, 
620,  17  L.  ed.  461. 

The  United  States  Supreme  Court  had  oc- 
casion, in  Society  for  Savings  v.  Colte,  6  Wall. 
604,  Id  L.  ed.  897,  to  determine  whether  a  tax 
Imposed  by  a  Connecticut  statute  was  laid 
upon  the  corporation  franchise  or  upon  prop- 
erty. The  law  provided  that  the  several  sav- 
ings banks  in  the  state  should  annually  return 
to  the  comptroller  the  total  amount  of  all  de- 
posits in  them  on  July  1st  In  each  successive 
year,  and  should  yearly  pay  the  state  treasurer 
a  sum  equal  to  %  of  1  per  cent  on  the  total 
deposits  in  the  respective  banks  on  the  stated 
day,  and  that  such  tax  should  be  in  lieu  of 
all  other  taxes  upon  savings  banks  or  their  de- 
posits. As  a  large  part  of  tbe  deposits  in  the 
particular  institution  before  tbe  court  were 
invested  in  United  States  bonds,  and  so  ex- 
empt if  the  tax  rested  upon  the  deposits,  the 
tax  was  invalid  If  a  property  tax.  The  court, 
affirming  that  below,  held  the  tax  a  franchise 
tax. 

The  same  conclusion  was  reached  at  the  same 
time  in  a  cause  involving  a  very  similar  Massa- 
chusetts tax.  Provident  Inst  for  Savings  ▼. 
Massachusetts,  6  Wall.  611,  18  L.  ed.  907. 

And  tbe  same  court,  at  the  same  time,  held, 
also,  that  another  Massachusetts  statute, 
which  required  the  local  assessors  annually  to 
report  to  the  state  treasurer  the  names  of  all 
corporations  having  a  capital  stock  divided  Into 
shares  and  the  value  of  their  real  estate  and 
machinery  locally  taxed;  and  the  corporatione 
to  make  returns  to  the  same  officer  annually 
of  the  amounts  of  their  capital  stock  at  par 
and  the  market  value  of  the  shares  on  a  stated 
day;  and  then  provided  that  commissioners 
should  ascerUin  the  e^^cess  of  such  market 
value  over  the  value  of  the  real  estate  and 
machinery,  and  that  a  tax  upon  such  excess 
should  thereupon  be  paid  by  the  corporation, — 
imposed  a  franchise  tax,  and  not  one  upon 
property.  Hamilton  Mfg.  Co.  v.  Massachu- 
setts, 6  Wall.  632.  18  L.  ed.  904.     And  it  fol- 
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Franchiaes  are  property  the  same  as  any 
other  property,  and  Uierefore  must  respond 
to  taxation  the  same  as  tangible  property. 

Henderson  Bridge  Co,  v.  Com.  99  Ky.  623, 
29  L.  R.  A.  73,  31  S.  W,  486;  Frankfort,  L. 
d  U.  Tump.  Co,  ▼.  Com.  82  Ky.  389;  StiUe 
Railroad  Tax  Case;  92  U.  A.  575,  23  L.  ed. 
663;  Monroe  County  Bwo.  Bank  r.  Roohee- 
ter,  37  N.  Y.  365. 

As  defendant  has  not  levied  any  kind  of 
tax  on  plaintiff's  franchise  except  the  ad 
valorem  tax,  therefcx'e  it  cannot  complain 
of  double  taxation. 

Co<^^,  Taxn.  777,  note  4. 

The  power  given  to  the  council  to  assess 
omitted  property  is,  in  the  meaning  of  the 
term,  the  power  to  fix  the  value  S  it  for 
taxation. 

(hoenshoro  v.  Callaghan,  13  Ky.  L.  Rep. 
418,  17  S.  W.  278. 


Appellant  cannot  complain  that  the  v^loe 
of  its  franchise  was  summarily  fixed  by  ap- 
pellee's board  of  council. 

Cincinnati,  N.  O.  d  T.  P.  R.  Co.  v.  Com. 
81  Ky.  511. 

The  town  of  Bellevue  had  no  power  to 
make  the  contracL 

Charter,  S  12. 

If  the  general  assembly  intended  to  grant 
the  power  to  exempt  street  railway  property 
it  would  have  mentioned  it  in  the  exceptions. 

Miller  v.  Kirkpatriok,  29  Pa.  226;  Suther- 
land, Stat.  Constr.  S  328. 

Statutes  or  charters  exempting  persons, 
property,  or  corporations  from  the  common 
burden  of  taxation  are  to  be  strictly  con- 
strued. 

25  Am.  ft  Enff.  Enc.  Law,  p.  157;  LouiS' 
villus  V.  LouiaviUe  Bd.of  Trade,  90  Ky.  414, 
9  L.  R.  A.  629,  14  S.  W.  408;  Cooley,  Taxn. 


iowpd,  from  this  conclusion,  that  It  was  imma- 
terial in  what  the  deposits  in  the  first  cases, 
and  the  capital  In  the  last,  was  invested,  al- 
though in  the  latter  case  the  investments  in 
United  States  bonds  exceeded  the  entire  differ- 
ence between  the  market  valae  of  the  capital 
stock  and  the  value  of  the  real  estate  and  ma- 
chinery. Chase,  Ch.  J.,  and  Miller  and  Grier, 
JJ.,  were  unable  to  agree  in  the  decision  of 
these  three  cases,  being  of  the  opinion  that  the 
tax  in  each  was  a  tax  upon  property,  and  not 
npon  f ranch Isea 

Afterwards  came  The  Delaware  Railroad  Tax 
Case,  In  which  it  was  held  of  a  statute  provid- 
ing that  every  railroad  and  canal  company  In- 
corporated and  doing  business  in  the  state 
should,  in  addition  to  all  other  taxes,  pay  to 
the  Btste  treasurer  annually  )4  of  1  per  cent 
upon  the  actual  cash  value  of  every  share  of 
Its  capital  stock,  with  a  proviso  that  when  the 
line  lay  partly  in  and  partly  out  of  the  state 
the  corporation  should  only  be  required  to 
pay  on  so  many  of  the  shares  as  would  be  In 
proportion  to  the  whole  numl>er  as  the  length 
of  the  line  within  the  state  bore  to  the  total 
length, — that  It  was  not  obnoxious  to  the  ob- 
jection that  it  imposed  taxes  upon  property 
out  of  the  Jurisdiction  because  a  greater  num- 
ber of  stockholders  than  the  ratio  of  mileage 
within  the  state  to  the  total  mileage  were  non- 
residents, not  yet  because  the  ratio  of  mileage 
within  the  state  to  the  total  mileage  was  not 
that  of  the  capital  invested  nor  the  value  of 
the  corporate  property  within  the  state,  for 
the  reason  that  the  tax  was  laid  neither  on  the 
shares  nor  the  corporate  property,  but  was  a 
franchise  tax  upon  the  ci«rporation  measured 
by  a  percentage  upon  the  cash  value  of  a  cer- 
Uin  proportionate  part  of  the  shares  of  the 
capital  stock,  which,  though  an  arbitrary  rule 
was  approximately  a  Just  one,  and  within  the 
legislative  power  to  adopt.  18  Wall.  206,  Buh 
nom.  MInot  v.  Philadelphia,  W.  &  B.  B.  Co. 
21  L.  ed.  888,  Reversing  7  Phila.  555. 

b.  What  Uuees  that  seem  to  be  euoh  are  not 

Coming  to  the  cases  of  Judicial  exclusion, 
one  finds  a  respectable  array  of  decisions  hold- 
hig  that  taxes  apparently  laid  upon  corpora- 
tions as  excises  are  really  taxes  upon  their 
property. 

An  Alabama  statute  (Code,  |  453,  subd.  9) 
levied  a  tax  upon  the  capital  stock  of  all  do- 
mestic corporations,  except  such  portions  of 
the  capltsl  stock  as  might  be  Invested  In  prop- 
erty which  was  otherwise  taxed  as  property 
the  same  to  be  paid  by  the  corporation;  but 
provided  that  when  such  corporation  paid  the 
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taxes  in  that  chapter  of  the  statute  levied 
upon  the  shares  into  which  its  capital  stock 
was  divided,  or  the  same  was  paid  by  the  share- 
holders, such  corporation  should  only  be  re- 
quired to  pay  the  taxes  levied  upon  the  real 
and  personal  estate  owned  by  It,  unless  its  In- 
vestments were  otherwise  taxed  by  the  same 
statute.  A  controlling  question  was  whether 
this  tax  was  upon  the  corporate  property  or 
upon  the  corporate  privileges  and  franchises. 
It  was  Insisted  that  it  was  a  franchise  tax 
upon  the  theory  that  the  statute  prescribed,  as 
the  rule  for  determining  the  value  of  the  capi- 
tal stock  for  the  purposes  of  taxation,  the  ag- 
gregate market  value  of  the  shares  into  which 
it  was  divided,  and  the  case  of  Hamilton  Mfg. 
Co.  V.  Massachusetts,  6  Wall.  632,  18  L.  ed. 
00^,  was  relied  on  to  support  this  contention. 
The  court,  however,  declined  to  regard  this  case 
as  one  of  general  authority,  deeming  it  due 
wholly  to  the  peculiar  phraseology  of  the  Mas- 
sachusetts Constitution  and  the  settled  course 
of  decisions  of  the  courts  of  that  state,  and 
held  the  tax  one  upon  the  property  of  the  cor-, 
poration.  State  v.  Stonewall  Ins.  Co.  89  Ala. 
335,  7  So.  758. 

A  general  law  requiring  all  railroads  once  a 
year  to  make  a  return  to  a  state  officer  of 
the  number  of  shares  of  their  stock,  the  mar- 
ket value  thereof,  the  amount  at  a  stated  time 
of  their  funded  and  floating  debt,  and  to  pay 
a  sum  equal  to  1  per  cent  of  the  market  value 
of  such  stock  and  Indebtedness ;  and  which  pro- 
vides that  the  valuation  thus  obtained  shall 
be  regarded  as  fixing  the  value  of  railroads  and 
of  their  rights,  franchises,  and  property  for 
the  purposes  of  taxation,  and  that  the  tax 
shall  be  in  lieu  of  all  other  taxes  on  railroad 
property;  and  which,  in  another  part,  speaks 
of  the  "tax  hereby  imposed  upon  the  property 
and  franchiaes  of  any  railroad," — Imposes  a 
property,  and  not  a  franchise  or  privilege,  tax. 
Nichols  V.  New  Haven  k  N.  Co.  42  Conn.  103. 

This  case  is  notable  in  two  respects.  It  Is 
said  in  it  that  Colte  v.  Society  for  Savings.  32 
Conn.  173,  Aflirmed  in  6  Wall.  594. 18  L.  ed.  897, 
went  "to  the  verge  of  the  law;"  and  it  criti- 
cizes The  Delaware  Railroad  Tax  Case,  18  Wall. 
206.  sub  nom  Mlnot  v.  Philadelphia,  W.  &  B. 
R.  Co.  21  L.  ed.  888.  Park,  Ch.  J.,  writing 
for  the  court,  saying  of  it  (p.  121)  :  It  is  a 
singular  fact  that  the  court.  In  giving  its  opin- 
ion in  the  case,  makes  no  reference  to  the  Bank 
Tax  Case,  2  Wall.  200,  17  L.  ed.  793,  and  New 
York  ew  rel.  Bank  of  Commerce  v.  New  York 
City  &  County  Tax  Comrs.  2  Bl.  620.  17  L.  ed. 
451,  although  they  had  been  very  recently  de- 
cided. No  reason  is  given  for  the  opinion 
which  consists  merely  in  a  naked  declaration 
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205,  and  notes;  Dill.  Mun.  Ck>rp.  §  776. 
People  ex  rel.  Ttcenty-Third  Street  R,  Co,  v. 
Nexo  York  Taw  Comrs.  95  N.  Y.  554;  Heiv- 
derson  v.  Covingiony  14  Bush,  312;  Murphy 
V.  Louisville,  9  Bush,  189;  Johnston  ▼. 
Louisville,  11  Bush,  527;  Bellevieto  v.Hohrt, 
82  Ky.  4. 

Street  railways  are  not  a  public  service, 
because  they  are  not  highways. 

Tjouisville  d  P.  R.  Co.  v.  Louisville  City 
R.  Co,  2  Duv.  178;  Henderson  v.  Covington, 
14  Bush,  312;  Barbour  y.  Louisville  Bd.  of 
Trade,  82  Ky.  645;  Com.  ▼.  Uakihhen,  90 
Ky.  390,  14  S.  W.  372, 

The  railroad  company  was  bound  to  know 
the  powers  of  the  defendant. 

Bellevievo  v.  Eohn,  82  Ky.  1;  Crayoraft 
V.  Selvage,  10  Bush,  708. 

The  town  of  Bellevue  cannot  bind  the  1^- 
islature  as  to  what  shall  be  taxed. 


Sioua  City  Street  R.  Co,  ▼.  Siouw  City, 
138  U.  S.  108,  34  L.  ed.  902,  11  Sup.  Ct  Rep. 
226. 

The  legislature  may  provide  for  a  prop- 
erly tax  on  franchises. 

Const.  S  174;  State  Railroad  Taw  Cases, 
92  U.  S.  575,  23  L.  ed.  663;  Monroe  County 
Sav,  Bank  v.  Rochester,  37  N.  Y.  365. 

Franchises  may  be  subjected  to  taxation 
if  the  legislature  sees  tit  so  to  act. 

Rollinff  stock  of  railroads  was  made  "real 
estate"  for  purposes  of  taxation. 

Railroad  Tax  Cases  v.  Com,  5  Ky.  L.  Rgp. 
445:  Kentucky  Railroad  Tax  Cases,  115  U. 
S.  321,  sub  nom,  Cincinnati,  N,  0,  d  T,  P, 
R,  Co,  V.  Kentwky,  29  L.  ed.  414,  6  Sup.  Ct. 
Rep.  57;  Pittsburgh,  C,  C,  d  St,  L,  R,  Co, 
V.  Backus,  154  U.  S.  421,  38  L.  ed.  1031,  14 
Sup.  Ct.  Rep.  1114;  State  Railroad  Tarn 
Cases,  92  U.  S.  575,  23  L.  ed.  663. 


that  the  tax  Is  Imposed,  neither  upon  the  shares, 
nor  upon  the  property,  of  the  corporation,  but 
is  a  tax  upon  the  corporation  itself  measured 
by  a  percentage  upon  the  cash  value  of  a  cer- 
tain proportional  part  of  the  shares  of  its 
capital  stock.  He  declares  the  two  cited  cases 
by  far  the  better  authority,  and  that  the  third 
cannot  be  reconciled  with  these  well  considered 
onea 

A  percentage  tax  laid  upon  the  deposits  in  a 
savings  bank,  and  collected  out  of  the  property 
of  the  depositors,  although  paid  through  the 
medium  of  the  bank  under  a  statute  substi- 
tuting the  corporate  agent  for  the  depositors 
themselves,  who  formerly  were  taxed  on  their 
deposits  as  money  at  Interest,  and  where  the 
tax  is  declared  to  be  in  full  for  all  taxes  on  the 
depoi»its  or  on  the  depositors  on  account  there- 
of, is  a  tax  upon  property,  and  not  a  franchise 
or  privilege  tax,  and,  hence,  is  unaffected  by 
the  Insolvency  or  liquidation  of  the  bank  or  its 
ceasing  to  es^erclse  or  being  deprived  of  the 
franchise  or  privilege.  Bartiett  v.  Carter,  59 
S,  H.   105. 

The  difficulty  of  distinguishing  between  the 
capital  of  a  corporation  and  the  property  in 
which  it  is  invested,  which  renders  tests  for 
determining  whether  a  tax  is  on  the  property 
or  the  franchises  generally  uncertain  and  un- 
satisfactory, according  to  Clopton,  J.,  in  State 
V.  Stonewall  Ins.  Co.  89  Ala.  335,  338,  7  So. 
753,  is  illustrated  in  the  controversies  over  the 
Kentucky  act  of  1874,  f  4077.  Notwithstand- 
ing Its  explicit  language  in  declaring  that  cer- 
tain corporations,  companies,  and  associations 
shall  each,  in  addition  to  the  other  taxes  im- 
posed by  law,  annually  pay  a  tax  on  its  fran- 
chise to  the  state  and  another  tax  thereon  to 
the  county,  city,  town,  or  taxing  district  where 
its  franchise  may  be  exercised,  it  is  declared 
plain,  upon  consideration  of  the  other  provi- 
sions of  the  act,  that  the  tax  Is  not  imposed 
upon  the  corporate  franchise  in  the  technical 
legal  sense,  since  it  is  equally  laid  in  the  same 
manner  upon  companies  and  associations  hav- 
ing neither  corporate  existence  nor  frauchises, 
and  attaches  to  both  domestic  and  foreign  cor- 
porations. It  was  thus,  it  is  said,  the  purpose 
of  the  legislature  to  tax  the  capital  stock  by 
said  act  as  an  entirety  to  include  the  whole 
corporate  property,  tangible  and  Intangible, 
and  when  the  owner  is  a  foreign  organization, 
such  proportion  of  that  entirety  as  is  within 
the  state,  and  therefore  to  impose  a  property, 
and  not  a  franchise,  tax.  Western  U.  Teleg. 
Co.  V.  Norman,  77  Fed.  18. 

This  doctrine  was  formally  adopted  by  the 
United  States  Supreme  Court  in  Adams  Bxp. 
Co.  V.  Kentucky,  166  U.  S.  171,  41  L.  ed.  960, 
57  L.  R.  A. 


17  Sup.  Ct.  Rep.  527,  but  not  without  protest 
from  White,  Field,  Harlan  and  Brown,  J  J., 
who,  dissenting  on  the  same  grounds  that  they 
did  in  Adams  Exp.  Co.  v.  Ohio,  166  U.  S.  194, 
41  L.  ed.  683,  17  Sup.  Ct.  Rep.  305,  took  pains 
further  to  point  out  that  while  the  majority 
with  some  plausibility  held  that  the  Ohio  stat- 
ute only  purported  to  tax  the  tangible  property 
within  the  state,  but  empowered  the  assessing 
board  to  augment  the  value  of  it  by  the  use 
it  was  put  to,  to  enhance  that  value  by  draw- 
ing to  it  intangible  elements,  without  the  state, 
which  the  dissentients  both  then  considered  and 
then  still  regarded  as  a  mere  disguise, — a  dis- 
tinction without  a  difference, — ^the  Kentucky 
statute  threw  off  even  t^at  thin  disguise,  and 
plainly  in  unambiguous  language  imposed  a 
franchise  tax,  or  laid  an  impost  upon  what  was 
beyond  the  Jurisdiction  of  the  state. 

In  (he  same  state,  also,  it  has  been  held 
that  a  statute  requiring  corporations  to  report 
under  oath  to  the  assessor  on  or  before  a  stated 
date  annually,  a  complete  statement  of  all 
their  property,  tangible  and  intangible,  and  the 
total  cash  value  thereof,  imposes  no  tax  upon 
the  corporate  franchise.  Covington  Gaslight 
Co.  V.  Covington,  92  Ky.  812,  17  S.  W.  808. 

A  statute  requiring  the  president  and  cash- 
ier of  any  bank  in  the  state,  or  other  Joint- 
stock  company,  the  capital  stock  of  which  Is 
taxable,  at  a  designated  time  yearly,  to  deliver 
to  the  county  assessor  a  sworn  statement  of 
the  capital  stock  paid  in  and  its  market  value, 
except  such  as  is  not  liable  to  be  taxed,  to  the 
end  that  it  may  be  assessed  for  taxation;  and 
providing  that  on  default  the  tax  shall  be  as- 
sessed upon  the  whole  authorized  capital, — 
Includes,  by  the  term  capital  stock  at  its  mar- 
ket value,  not  only  the  franchise  of  the  cor- 
poration, but  also  its  property  of  all  descrip- 
tions ;  and  the  taxation  intended  is  taxation  of 
property,  and  not  of  a  privilege.  State  ex  rel. 
Dist.  Atty.  V.  Simmons,  70  Misa  485,  12  So. 
477. 

Statutes  in  New  Jersey  for  the  assessment 
and  taxation  of  private  corporations  at  the 
full  amount  of  their  capital  stock  paid  in,  and 
accumulated  surplus,  with  provisions  that  any 
corporate  real  estate  in  another  state  shall  not 
l>e  estimated  in  such  surplua  and  that  persons 
holding  the  capital  stock,  shall  not  be  assessed 
therefor,  do  not  Impose  taxes  on  the  corpora- 
tions as  such,  rather  than  on  their  property, — 
do  not  lay  franchise  taxes,  but  prop- 
erty taxes ;  hence  nontaxable  securities  are  to 
be  deducted.  Newark  City  Bank  v.  Fourth 
Ward  Assessors.  80  N.  J.  L.  18;  State,  Inter- 
national   4    Life    Assur.    Co.,    Prosecutor,    v. 
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GnSjf  J.,  ddiyered  the  opinion  of  the 
court: 

The  appellant  instituted  this  action  in  the 
Campbell  circuit  court  for  the  purpose  of 
peri^etually  enjoining  the  appellee  from  col- 
lecting from  appellant  certain  taxes,  which 
it  is  alleged  that  appellee  was  illegally  and 
unlawfully  attempting  to  collect.  The  sub- 
stance of  the  averments  contained  in  the 
petition  is  that  prior  to  the  '26th  of  May, 
1892,  the  appellant  operated  a  horse  rail- 
fv*ay  between  the  town  of  Bellevue  and  the 
city  of  Newport,  and  none  of  the  cars  upon 
said  road  were  operated  between  the  town 
of  Bellerue  and  the  city  of  Cincinnati,  but 
the  passengers  going  from  the  town  of  Belle- 
vue to  the  city  of  Cincinnati,  or  from  Cin- 
cinnati to  the  town  of  Bellevue,  were  re- 
quired to  change  cars  in  the  city  of  New- 
port; that  prior  to  May  26,  1892,  appellant 


had  the  right  to  charge,  and  did  charge,  for 
the  carriage  of  a  rvissenger  between  the 
town  of  Bellevue  ai. .  Fountain  Square,  in 
the  city  of  Cincinnati,  and  between  Foun- 
tain Square  and  the  town  of  Bellevue,  at  the 
rate  of  10  cents  cash  fare,  or  three  tickets 
for  25  cents,  each  of  said  tickets  entitling 
the  passenger  holding  the  same  to  one  ride 
between  said  points;  that  it  was  deemed 
important  for  the  interest  of  the  town  of 
Bellevue  that  a  more  rapid  means  of  transit 
should  be  established  between  said  town  and 
the  city  of  Cincinnati,  for  the  convenience 
of  citizens  residing  in  said  town  of  Bellevue, 
and  that  a  less  rate  of  fare  for  carrying 
passengers  between  said  points  should  be 
charged,  and  that  plaintifirs  cars  should  be 
so  operated  between  Bellevue  and  Cincinnati 
as  to  avoid  passengers  changing  cars  in 
Newport;   that  on  the  26th  of  May,   1892, 


Haight,  35  N.  J.  L.  279;  Merchant's  Ina  Co. 
T.  Newark,  54  N.  J.  L.  138,  23  Atl.  305. 

The  tax  imposed  upon  the  capital  stock  of 
corporations  by  the  Pennsylvania  act  of  1891 
(P.  L.  229)  Is  a  tax  upon  property  and  assets, 
Including  the  franchises,  but  not  a  privilege  or 
franchise  Ux.  Com.  v.  Delaware,  S.  ft  S.  R. 
Co.  14  Pa.  Co.  Ct.  440,  Affirmed  In  165  Pa.  44, 
30  Atl.  522 ;  Com.  v.  Manor  Gas  Coal  Co.  8  Pa. 
Dlst.  R.  258,  Reversed  without  affecting  this 
point  In  188  Pa.  195,  41  Atl.  605;  Com.  v. 
New  York,  P.  &  O.  R.  Co.  188  Pa.  169,  41  Atl. 
594«  Followed  in  Com.  v.  Ontario  C.  ft  8.  R. 
Co.  188  Pa.  205,  41  Atl.  607;  Com.  v.  Beech 
Creek  R.  Co.  188  Pa.  208,  41  Atl.  605 ;  Com.  v. 
Fall  Brook  R.  Co.  188  Pa.  199,  41  Atl.  606. 

It  has  been  settled  by  numerous  decisions, 
says  the  court  In  one  of  these  cases,  that  the 
tax  on  capital  stock  imposed  by  the  taxing  acts 
of  Pennsylvania  Is  not  a  franchise  or  license 
tax,  bat  Is  a  tax  on  the  property  and  assets 
of  the  corporation.  But  It  by  no  means  fol- 
lows that  capital  stock  and  tangible  property 
are  Identical,  either  In  substance  or  value. 
The  capital  stock,  it  is  true,  represents  the 
property  and  assets  of  the  corporation,  but  It 
represents  also  the  value  of  Its  franchises  and 
privileges  and  facilities  for  doing  business  and 
the  success  with  which  the  business  is  carried 
on,  so  far  as  these  are  denoted  and  expressed 
by  the  pecuniary  results,  and  the  tax  on  capi- 
tal stock  Is,  by  express  terms  of  the  act  of 
1891,  Intended  to  reach  these  elements  of  value. 
Com.  V.  Delaware,  S.  ft  S.  R.  Co.  3  Dauph.  Co. 
Rep.  249,  Affirmed  In  165  Pa.  44,  30  Atl.  622. 

Later,  although  it  was  urged  that  the  case  at 
bar  was  a  novel  and  an  extreme  one  and  ought 
Dot  to  l>e  extended,  the  higher  court  declared 
that  It  saw  no  reason  to  modify  or  restrict  the 
decision.  Com.  v.  Ontario  C.  ft  8.  R.  Co.  188 
Pa.  205,  41  Atl.  607.  Which  Is  equivalent  to 
saying  that  a  tax  upon  a  franchise  is  not  a 
franchise  tax. 

Again,  It  has  been  said  that  the  statute  (Pa. 
Act  June  8.  1891,  P.  L.  229)  having  in  express 
terms  by  title  and  In  preamble  declared  the 
subject  of  taxation  to  be  ail  the  property  of 
corporations  having  capital  stock,  and  the  set- 
tled Interpretation  by  the  supreme  court  In 
Pennsylvania  of  a  tax  on  capital  stock  being 
that  it  is  a  tax  upon  all  the  property  of  the 
corporation.  It  Is  clear  that  the  learned  Judge 
of  the  court  below  did  not  err  In  his  conclusion 
of  law  that  a  tax  on  the  capital  stock  of  the 
corporation  Is  a  tax  on  its  property  and  assets 
including  Its  franchises.  Com  v.  New  York, 
P.  ft  O.  R.  Co.  188  Pa.  169,  41   Atl.  594. 

There  Is  a  dissent  in  this  and  kindred  cases 
known  as  the  capital-stock  cascb  by  Mitchell, 
67  L.R.  A. 


Green,  and  Williams,  JJ.,  on  the  ground  ttiac 
the  statute  imposed  a  tax  on  the  capital  stock 
eo  nomine  at  actual  value  not  less  than  the  av- 
erage selling  price  during  the  year,  and  that 
this  Is  a  tax  on  the  share  stock  in  the  aggre- 
gate, or  the  Interest  of  the  stockholders  after 
the  debts  are  paid,  and  not  a  tax  on  the  cor- 
porate property  an^  assets  in  gross,  plus  the 
franchise.  They  assert  that  the  decision  con- 
fuses two  distinct  things. 

The  court  adopted  the  snme  view  of  the  net 
In  Com.  V.  Ontario  C.  ft  8.  R.  Co.  188  Pa.  205, 
41  Atl.  607. 

c  Taaeg  on  oapital  aiocU, 

For  a  full  discussion  of  franchise  taxes  upon 
corporations,  whether  measured  by  cnp^tal 
stock  or  Imposed  upon  capital  stock  eo  nomine, 
the  reader  Is  referred  to  the  separate  note  In 
this  series  on  the  taxation  of  capital  stock  of 
corporations  In  the  United  States.  Not  only 
would  It  extend  the  limits  of  this  note  too  far 
to  embrace  all  the  cases  in  point,  but  the  view 
necessarily  would  be  a  partial  one,  since  these 
cases  are  so  Intimately  related  to,  not  to  say 
blended  with,  those  respecting  taxes  upon  cap- 
ital stock  regarded  as  property  that  it  Is  a  logi- 
cal necessity  to  treat  of  all  in  a  single  compre- 
hensive commentary.  In  Pennsylvania,  as  has 
been  seen,  a  tax  upon  capital  stock  Is  held  to 
be  one  upon  the  property  and  assets  of  the 
corporation,  but  these  are  said  to  include  the 
franchise.  In  Illinois  taxes  are  laid  upon  com- 
bined capital  stock  and  franchises  eo  nomine. 
In  New  York  the  statutes  imposing  state  taxes 
upon  capital  stock  call  them  taxes  upon  the 
franchise  or  business  of  the  corporation,  while 
the  statutes  imposing  local  taxes  upon  capital 
stock  and  surplus  are  held  not  to  warrant  the 
taxation  of  corporate  franchises. 

The  cases  below,  therefore,  are  those  of  only 
general   application. 

When  a  corporation  returns,  for  the  pur- 
poses of  taxation.  Its  capital  stock  as  exceed- 
ing many  times  in  value  Its  entire  tangible 
property.  It  is  taxable  on  the  excess,  notwith- 
standing a  statute  providing  that,  where  the 
tangible  property  of  a  corporation  Is  assessed 
its  shares  of  capital  stock  shall  not  be.  Hy- 
land  V.  Central  Iron  ft  Steel  Co.  129  Ind.  68,  13 
L.  R.  A.  515,  28  N.  E.  308. 

Capital  stock,  from  which  the  value  of  tan- 
gible property  is  to  be  deducted  to  ascertain 
the  value  of  a  corporate  franchise  for  taxation 
within  the  KentucRy  statute.  S  4079,  means 
all  the  cuipurate  property,  real  and  personal, 
tangible  and  Intangible,  assets  and  franchises 
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for  the  purpose  of  inducing  the  plaintiff  to 
change  its  horse  cars  into  electric  cars,  and 
for  the  purpose  of  inducing  this  plaintiff  to 
reduce  its  fare,  and  in  consideration  of  the 
change  by  the  plaintiff  from  the  horse-car 
system  to  the  electric-car  system,  and  to  ob- 
viate the  necessity  of  changing  cars  at  New- 
port, the  town  of  Bellevue,  on  the  said  26th 
of  May,  1892,  duly  and  regularly  passed  by 
its  then  board  of  trustees  an  ordinance  en- 
titled "An  Ordinance  Authorizing  the  South 
Ck)vington  A  Cincinnati  Street-Railway 
Company  to  Substitute  Electrical  for  Ani- 
mal Power  upon  Its  Street  Railway  in  the 
Town  of  Bellevue."  So  much  of  the  ordi- 
nance as  is  material  is  here  copied,  which  is 
as  follows:  "In  consideration  of  said  re- 
duction of  fares  between  the  town  of  Belle- 
vue and  the  cicy  of  Cincinnati,  and  the  city 
of  Cincinnati  and  Bellevue^  and  in  consia- 


eration  of  equipping  said  line  with  electric 
power,  and  so  insuring  rapid  transit  over 
said  line,  the  South  Covington  &  Cincinnati 
Street-Railway  Company  is  hereby  released 
from  any  and  all  obligations  to  keep  any 
part  of  the  streets  occupied  by  its  track  in 
the  town  of  Bellevue  in  repair,  and  is  re- 
leased from  the  payment  of  car  license  ex- 
cept as  hereinafter  provided,  and  from  the 
payment  of  taxes  of  any  and  every  kind,  ex- 
cept an  ad  valorem  tax  upon  its  real  estate 
and  personal  property."  It  is  further  al- 
leged in  the  petition  that  appellant  did 
change  from  the  horse-car  system  to  the 
electric-car  system,  and  proceeded  to  dis- 
charge all  the  duties  required  by  said  con- 
tract. It  is  also  alleeed  in  the  petition  that 
the  town  of  Bel]e\'ue  has  never,  by  ordinance 
or  otherwise,  provided  for  the  levying  of,  or 
requiring  the  payment  of,  a  franchise  tax 


Henderson  Bridge  Co.  v.  Com.  99  Ky.  623,  29 
L.  R.  A.  73,  31  S.  W.  486. 

Altbougb  the  Constltutloa  and  laws  require 
all  property  to  be  assessed  at  its  fair  cash 
value,  aud  corporate  property  to  be  rated  no 
higher  than  that  of  individuals,  and  the  local 
assessors  value  Individual  property  at  but  66 
per  cent  of  Its  actual  value,  a  corporation  tax- 
able upon  its  franchise  is*  not  exonerated  be- 
cause assessed  by  a  state  board  at  the  full  ac- 
tual value  of  its  capital  stock  after  deducting 
the  assessed  value  of  all  its  tangible  property. 
Paducah  Street  R.  Co.  v.  McCracken  County, 
20  Ky.  L.  Rep.  1294,  49  S.  W.  178. 

References  In  license  tax  acts  to  the  declared 
or  nominal  capital  or  surplus  of  business  or 
banking  Institutions  do  not  constitute  taxes 
upon  the  capital  and  surplus,  but  merely  a 
method  of  classifying  the  banks  and  graduat- 
ing the  licenses.  State  v.  Cltisen's  Bank,  52 
La.  Ann.  1086,  27  So.  709. 

Under  statutes  Imposing  taxes  In  the  na- 
ture of  duties  or  excises  upon  corporate  fran- 
chises according  to  the  excess  of  the  market 
value  of  the  capital  stock  above  the  real  es- 
tate and  machinery  locally  taxed,  the  purpose 
of  deducting  the  value  of  the  real  estate  and 
machinery  from  the  aggregate  of  the  shares 
of  capital  stock  to  fix  the  basis  of  the  state 
franchise  tax  is  to  avoid  double  taxation.  This 
merely  leaves  elements  once  taxed  out  of  the 
assessable  value  of  the  franchise;  it  does  not 
make  the  tax  one  upon  property  rather  than 
upon  privilege^  Com.  v.  Hamilton  Mfg.  Co.  12 
Allen,  298. 

Under  such  •  statnte,  which  also  requires 
a  return  from  the  stock  department  of  every 
Insurance  company  doing  both  a  stock  and 
a  mutual  business  as  a  basis  for  such  fran- 
chise tax,  a  mutual  Insurance  company  doing 
a  mutual  business  exclusively  is  subject  to  no 
franchise  tax,  duty,  or  ^excise  upon  the  excess 
market  value  of  the  shares  of  an  original  stock 
subscription  made  as  a  guarantee  to  warrant 
beginning  business  and  subject  to  redemption, 
and  until  redeemed  entitled  to  7  per  cent  an- 
nual dividends,  as  this  really  constitutes  a 
debt  of  the  company.  Com.  v.  Berkshire  L.  Ins. 
Co.  98  Mass.  25. 

If  a  tax  can  be  considered  as  in  the  nature 
of  a  privilege  tax  or  royalty  upon  the  fran- 
chise. It  may  be  held  valid  regardless  of  the 
fact  that  it  Is  laid  upon  capital  stock  rather 
than  on  the  franchise  eo  noinin9.  -Holly 
Springs  Sav.  &  Ina  Co.  v.  Marshall  County, 
52  Miss.  281,  24  Am.  Rep.  668. 

A  general  tax  law  requiring  all  domestic 
corporations  to  pay  a  yearly  license  fee  or  per- 
centage tax  npon  capital  stock,  with  a  proviso 
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that  it  shall  not  apply  to  railways,  canals, 
banks,  and  certain  other  named  corporations, 
or  to  manufacturing  companies  or  mining  com- 
panies carrying  on  business  in  the  state,  ex- 
empts, not  all  manufacturing  companies,  but 
only  such  as  carry  on  business  within  the  sUte. 
State  V.  Underground  Cable  Co.  (N.  J.  Eq.) 
18  Atl.  681;  Standard  Underground  Cable  Co. 
V.  Atty.  Gen.  46  N.  J.  Bq.  270,  19  Atl.  733  ; 
American  Glucose  Co.  y.  State,  48  N.  J.  Bq. 
280,   6   Atl.  803. 

In  the  absence  of  any  provision  In  a  general 
corporation  tax  law  fixing  a  date  when  a  year- 
ly license  fee  or  tax  of  a  percentage  on  capital 
stock  Imposed  thereby  accrues,  the  date  when 
the  act  took  effect  controls,  and  the  amount 
of  capital  stock  on  each  recurring  anniversary 
thereof  is  the  basis  of  computation.  Brew- 
ing Improv.  Co.  v.  State  Bd.  of  Assessors  (N. 
J.  L.)  47  Atl.  426. 

And  for  the  purpose  of  affording  a  basis  for 
such  tax,  capital  stock  is  Issued  and  outstand- 
ing within  the  meaning  of  the  statute,  when 
subscribed  for,  an^  the  first  call  of  5  per  cent 
met  thereon  upon  the  proceeds  of  which  the 
corporation  has  begun  business,  although  no 
certificates  of  stock  have  been  delivered. 
American  Pig  Iron  Storage  Co.  v.  State  Bd.  of 
Assessors,  66  N.  J.  L.  889,  29  Atl.  160. 

When  the  statute  does  not  penalize  a  corpo- 
ration for  neglect  or  refusal  to  make  a  return 
of  how  much  of  Its  stock  Is  Issued  and  outstand- 
ing as  a  basis  for  such  tax  the  assessors  are 
uot  warranted  In  assessing  a  corporation  thus 
In  default  upon  its  total  authorized  capital. 
State,  People's  Invest.  Co.,  Prosecutor,  ▼. 
State  Bd.  of  Assessors,  66  N.  J.  L.  176,  48  AtL 
579. 

A  franchise  tax  laid  upon  a  railroad  corpo- 
ration pursuant  to  an  act  exempting  the  prop- 
erty thereof  for  a  definite  time,  and  providing 
that  afterwards  the  legislature  may  levy  a  tax 
not  exceeding  25  cents  a  share  on  each  share 
of  the  capital  stock  yearly  whenever  the  an- 
nual profits  exceed  6  per  cent,  is  to  be  collected 
from  the  corporation,  not  the  stockholders. 
State  e»  rel  Bain  v.  Seaboard  ft  R.  R.  Co.  62 
Ted.  450. 

In  statutes  Imposing  a  new  tax  npon  the 
franchises  or  business  of  certain  corporations, 
theretofore  taxable  upon  their  property,  to  be 
computed  according  to  dividends  made  or  de- 
flared  during  the  prior  year  of  6  per  cent  or 
more  upon  the  par  value  of  the  capital  stock, 
he  referred-to  dividends  are  simply  made  the 
measure  of  the  annual  value  of  the  franchise 
ipon  which  the  yearly  tax  Is  to  be  paid,  and 
.he  statutes  are  prospectl/e  In  operation.  The 
taxes  thus  Imposed  are  payable,  not  for  past. 
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OB  the  franchise  of  corporations  doing  buai- 
ness  in,  or  exercising  the  rights  and  privi- 
leges  of  a  franchise  within,  the  corporate 
limits  of  said  town,  and  is  without  right, 
power,  or  authority  to  levy  or  collect  a  tax 
upon  the  franchise  of  plaintiff.  It  is  fur- 
ther alleged  that  the  said  town  of  Bellevue 
is  claiming  and  asserting  the  rights  power, 
and  authority  to  levy,  assess,  and  collect 
said  franchise  tax  from  this  plaintiff,  under 
and  by  virtue  of  the  terms  and  conditions 
of  S  4077  of  the  Kentucky  Statutes  of  the 
state  of  Kentucky,  and  an  act  of  the  legis- 
lature of  said  state  passed  and  approved 
March  22,  1894.  The  plaintiff  says  that 
said  act,  and  especially  tnat  portion  thereof 
that  provides  that  corporations,  and  espe- 
cially street-railway  companies,  shall  pay 
tax  upon  its  franchise  to  each  incorporated 
dty,  town,  or  taxing  district  in  which  its 


franchise  is  exercised,  or  in  which  it  does 
business,  is  contrary  and  in  direct  violation 
of  §  181  of  the  Constitution  of  Kentucky, 
and  therefore  void.  It  is  also  alleged  that 
the  same  is  in  violation  of  its  contract  afore- 
said, and  therefore  in  conflict  with  the  Con- 
stitution of  the  United  States,  because  it 
impairs  the  contract  aforesaid. 

The  appellant  demurred  to  the  petition, 
which  demurrer  was  sustained  to  all  the  pe- 
tition, except  the  allegation  that  the  tax  is 
levied  and  sought  to  be  collected  under  §  4077 
of  the  statute.  We  copy  as  follows  from 
the  opinion  of  the  circuit  court  upon  the 
demurrer  in  question: 

"The  town  of  Bellevue  seeks  to  collect 
$295.95  on  a  valuation  of  $18,674.71,  placed 
upon  plaintiff's  franchise;  and  plaintiff 
seeks  to  enjoin  the  collection  thereof. 
Plaintiff  relies  upon  a  contract  between  it 


bat  for  the  future,  enjoyment  of  the  franchise. 
Hence,  a  corporation  that  in  a  given  year  paid 
a  regular  dividend  of  6^  per  cent,  and  also 
distributed  to  Its  stockholders  because  its 
charter  was  expiring  (although  a  renewal  was 
contemplated)  an  accumulated  fund  amounting 
to  50  per  cent  of  its  capital,  made  up  of  the 
profits  of  several  past  years  before  the  statute 
was  enacted,  is  not  chargeable  on  enhanced 
franchise  tax  computed  on  such  distributed 
fund,  because  that  did  not  constitute  a  divi- 
dend within  the  meaning  of  the  statute.  People 
V.  Albany  Ins.  Co.  92  N.  Y.  468. 

The  words  ''capital  stock"  In  |  182  of  the 
New  York  tax  law,  providing  that  every  cor- 
poration organised  by  or  pursuant  to  law  in 
the  state  shall  pay  to  the  state  treasurer  an- 
nually a  franchise  tax,  to  be  computed  upon 
the  basis  of  the  amount  of  capital  'stock  em- 
ployed within  the  state,  refer  to  the  capital 
or  property  of  the  corporation,  and  not  to  the 
siiare  stock.  People  ex  rel.  Lackawanna 
Transp.  Co.  v.  Knight,  77  N.  T.  Supp.  898. 

4.  Interference  with  Federal  ogenoieB  and  b«r- 
dene  on  Federal  granU. 

t,  Franohisee. 

It  la  conceded  that  a  franchise  granted  by 
the  Un!ted  States  or  an  agency  employed  by 
the  general  government  in  the  exercise  of  Its 
constitutional  powers  is  not,  without  its  con- 
sent, liable  to  state  taxation.  It  will  be  found, 
upon  examination,  that  every  case  in  which  a 
franchise  tax,  really  or  apparently  such,  laid 
by  a  state  upon  a  corporation  holding  a  Feder- 
al franchise  or  constituting  a  Federal  agency 
was  sustained,  that  the  tax  was  held,  either 
not  to  be  a  franchise  tax,  or,  if  such,  to  rest 
upon  a  franchise  granted  by  the  taxing  gov- 
ernment, or  to  havA  been  laid  by  the  consent, 
expressed  or  Implied,  of  Congress. 

(a)  Ba4lroad$. 

The  right  of  a  state  to  tax  a  railroad  char- 
tered by  Congress  came  in  question  early  with 
respect  of  the  transcontinental  Ilnea  A  rail- 
road Incorporated  by  the  territory  of  Kansas 
was  absorbed  in  the  Union  Pacific  system,  and 
afterwards  subjected  to  taxation  by  the  state 
of  Kansas.  The  tax,  however,  was  a  property 
rax.  The  right  and  power  of  the  state  to  thus 
tax  were  upheld  notwithstanding  the  argument 
that  the  territory  of  Kansas  in  incorporating 
the  railroad  was  the  agent  or  deputy  of  the 
United  States,  rather  than  an  independent  sov- 
ereign state  In  embryo,  and  therefore  the  road 
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must  be  regarded  as  a  creature  of  Congress  and 
a  means  or  agency  for  carrying  into  effect  the 
governmental  powers,  and  so  exempt.  Thom- 
son V.  Union  P.  R.  Co.  9  Wall.  579,  19  L.  ed. 
792. 

In  a  later  case  the  state  of  Nebraslca  hav- 
ing taxed  the  Union  Pacific  Railroad  upon  a 
mileage  basis,  the  validity  of  the  tax  was 
called  In  question  again.  In  this  case  the  char- 
ter came  directly  from  Congress,  but  the  court 
held  that  this  fact  made  no  difference,  and  fol- 
lowed the  preceding  case.  Union  P.  R.  Co.  v. 
Peniston,  18  Wail.  6,  21  L.  ed.  787. 

That,  too,  was  a  property  tax,  and  the  court 
was  divided  upon  it.  Swayne,  J.,  concurred 
in  the  result,  but  did  so  upon  the  ground  that, 
although  the  road  was  a  national  instrumen- 
tality of  such  a  character  that  Congress  might 
interpose  and  protect  it  from  state  taxation, 
it  was  not  the  intention  of  Congress  so  to  do, 
and  the  power  might  be,  and  had  been,  waived. 
Bradley,  J.,  with  the  concurrence  of  Field,  J., 
dissented  upon  the  authority  of  McCulloch  v. 
Maryland,  4  Wheat.  316,  4  L.  ed.  579,  and 
Osborn  v.  Bank  of  United  States,  9  Wheat.  738, 
6  L.  ed.  204,  asserting  that  the  case  was  with- 
in the  principles  thereof  as  summed  up  by 
Marshall,  Ch.  J.,  in  Weston  v.  Charleston,  2 
Pet.  466,  7  L.  ed.  487,  and  that  the  facts  dis- 
tinguished the  case  from  Thomson  v.  Union  P. 
R.  Co.  9  Wail.  579,  19  L.  ed.  792,  while  Hunt, 
J.,  dissented  without  expressing  any  opinion 
of  his  own,  or  concurring  in  any  other  dla- 
sent. 

In  that  case  was  formulated  the  rule,  vis.: 
That  the  exemption  of  Federal  agencies  from 
state  taxation  depends,  not  on  the  nature  of 
the  agents  or  the  mode  of  constituting  them, 
but  on  the  effect  and  incidence  of  the  tax, — 
whether  it  deprives  them  of  power  to  serve 
the  government  as  they  were  Intended  to  serve 
it,  or  hinders  the  efficient  exercise  of  the  pow- 
er. A  tax  on  their  property  has  no  such  nec- 
essary effect ;  a  tax  on  their  operations  Is  a 
direct  obstruction.  A  state,  therefore,  may 
tax  their  property,  but  not  their  franchises  or 
right  to  be  and  perform  their  corporate  func- 
tions: nor  may  it  lay  a  tax  on  any  acts  they 
are  authorized  to  do.  The  case  was  followed, 
with  respect  to  a  tax  on  the  real  estate  and 
personal  property,  In  State  v.  Central  P.  R. 
Co.  10  Nev.  47,  wHere  the  court  contented  It- 
self by  a  simple  reference  to  that  case,  In  which 
It  deciared,  the  United  States  Supreme  Court 
decided  that  a  corporation  sustaining  substan- 
tially. If  not  identically,  the  same  relations 
was  not  exempt. 

It  necessarily  followed  that  a  railroad  hold- 
ing such   Federal    franchises,   or   thus   consti- 
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and  the  city,  evidenced  by  an  ordinance  ap- 
proved May  26,  1892,  and  tha  acceptance 
thereof;  the  material  clause  being,  'And  is 
[the  plaintiff  being  referred  to]  released 
from  the  payment  of  car  license,  except  as 
hereinafter  provided,  and  from  the  payment 
of  tax  of  any  and  every  kind,  except  an  ad 
valorem  tax  upon  its  real  estate  and  per- 
sonal property.'  When  this  contract  was 
made,  the  city  was  acting  under  a  charter 
enacted  March  4,  1882  (|  12),  which  pro- 
vided that  the  board  of  trustees  shall  not 
grant  any  special  privil^^e  to  any  person, 
corporation,  or  company,  nor  exempt  any 
such  person  or  persons  from  the  payment  of 
an  annual  tax.  Section  45  is  that  the  board 
of  trustees  of  the  town  of  Bellevue  are  here> 
by  vested  with  power,  by  onlinance,  to  levy 
and  collect  an  annual  tax  upon  all  real, 
personal,   and   mixed   property   within   the 


corporate  limits  of  the  town  of  Bellevue,  in- 
cluding banlc  stock,  bridge  stock,  money  in 
possession,  notes,  bonds  of  all  kinds,  except 
United  States  bonds,  choses  in  action,  im- 
provem«Qt8,  and  all  real  property  whatso- 
ever, not  to  exceed  the  sum  of  $1  on  each 
$100  valuation  on  such  real,  personal,  and 
mixed  property  in  one  year. 

"Plaintiff  contends  that  S  12,  quoted,  pro- 
hibits exemption  of  persons,  but  not  corpo- 
rations, from  taxation,  and,  by  construction 
thereof,  exempts  all  corporations.  Without 
following  the  argument  made,  it  is  sufficient 
to  say  that  the  word  'such,'  used  to  qualify 
the  word  'person  or  persons,'  indisputably 
refers  to,  and  makes  a  prohibition  includ- 
ing, person,  corporation,  or  company.  The 
words  'annual  tax,'  used  in  said  section,  re- 
fer to  the  tax  authorized  by  S  45,  quoted 
above;  and  it  may  be  well  argued  that  the 


luted,  which  was  also  a  corporation  hy  the  law 
of  a  state,  was  taxable  tn  the  state  which 
incorporated  it,  certainly  upon  Its  property 
therein  (Huutlngton  v.  Central  P.  R.  Co.  2 
Sawy.  503,  Fed.  Caa  No.  6,911),  and  upon  the 
franchise  derived  from  the  state.  Central  P. 
R.  Co.  V.  State  Bd.  of  Equalisation,  60  Cal.  35. 

This  case  was  overruled  in  San  Benito  Coun- 
ty V.  Southern  P.  R.  Co.  77  Cai.  618.  19  Pac. 
827,  the  overruling  being  constrained  by  vir- 
tue of  the  decisions  of  the  United  States  Su- 
preme Court  in  California  v.  Central  P.  R.  Co. 
127  U.  S.  1,  32  L.  ed.  150,  2  Intera  Com.  Rep. 
153,  8  Sup.  Ct.  Rep.  1073,  but  this  point  is  not 
necessarily  affected  thereby. 

But  franchises  conferred  by  the  United 
States  cannot  be  included.  California  v.  Cen- 
tral P.  R.  Co.  127  U.  S.  1,  32  L.  ed.  150,  2 
Inters.  Com.  Rep.  153,  8  Sup.  Ct.  Rep.  1073; 
San  Benito  County  v.  Southern  P.  R.  Co.  77 
Cal.  518,  10  Pac.  827;  People  v.  Central  P.  R. 
Co.  105  Cal.  676,  38  Pac.  905. 

That  is,  a  state  may  tax  Its  own  franchise, 
not  that  of  the  United  States.  Central  P.  R. 
Co.  V.  California,  162  U.  S.  91,  40  L.  ed.  903, 
16  Sup.  Ct.  Rep.  766.  Field,  J.,  dissented  in 
this  case  on  the  ground  that  the  record  showed 
there  was  but  one  franchise, — ^the  national 
grant, — and  that  was  not  subject  to  state  taxa- 
tion. Harlan.  J.,  dissented  for  alleged  error 
in  exclusion  of  testimony,  and  White,  J.,  con- 
tented himself  by  a  mere  concurrence  in  the 
result. 

The  same  decision  was  followed  in  Southern 
P.  R.  Co.  V.  California.  162  U.  S.  167,  40  L.  ed. 
929,  16  Sup.  Ct.  Rep.  794. 

In  Arizona  the  concluaion  was  reached  that 
an  organized  territory  may  lawfully  tax  a  cor- 
porate franchise  granted  by  Congress  when  the 
taxing  statute  has  received  congressional  ap- 
proval, as  this  is  an  implied  permission.  At- 
lantic &  P.  R.  Co.  V.  Lesueur  (Ariz.)  1  L.  R. 
A.  244,  2  Intera  Com.  Rep.  189,  19  Pac.  157. 

(b)  Telegraphs, 

When  a  telegraph  company  has  accepted  the 
provisions  of  the  act  of  Congress  of  July  24, 
1860  (U.  S.  Rev.  Stat.,  if  5263-6269),  and 
thus  acquired  a  right  or  privilege  to  enter  any 
state  and  construct,  maintain,  and  operate  its 
lines  over  the  public  domain  and  navigable  wa- 
ters and  all  military  and  post  roads.  It  Is,  of 
course  not  liable  to  taxation  by  any  state  in 
which  it  operates  upon  such  franchise.  There- 
fore, state  statutes  which  Impose  so-called 
franchise  taxes  upon  such  telegraph  compa- 
nies have  to  be  construed  as  laying  property 
taxes,  otherwise  they  would  be  void.  Western 
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U.  Teleg.  Co.  v.  Atty.  Gen.  125  U.  S.  530.  81 
L.  ed.  790,  8  Sup.  Ct.  Rep.  961;  Atty.  Gen.  v. 
Western  U.  Teleg.  Co.  141  U.  8.  40,  35  L.  ed. 
628,  11  Sup.  Ct.  Rep.  889;  Western  U.  Teleg. 
Co.  V.  Norman,  77  Fed.  18. 

But  if  default  Is  made  In  paying  the  tax  the 
operation  of  the  business  cannot  be  prevented 
by  injunction.  Western  U.  Teleg.  Co.  v.  Atty. 
Gen.  125  U.  8.  630,  31  L.  ed.  790,  8  Snp.  Ct. 
Rep.  961. 

Such  a  company  may  be  taxed  upon  purely 
local  and  Internal  messages,  but  not  those  go- 
ing beyond  the  state.  Western  U.  Teleg.  Co. 
V.  Alabama  SUte  Bd.  of  Assessment,  132  U. 
8.  472,  aab  nom.  Western  U.  Teleg.  Co.  v.  Seay, 
33  L.  ed.  409,  2  Intera  Com.  Rep.  726,  10  Sup. 
Ct.  Rep.  161,  Reversing  80  Ala.  273,  60  Am. 
Rep.  99.  . 

It  may  not  appropriate  city  streets  for  its 
poles  and  wires  without  malcing  compensation 
to  the  municipality.  St.  Louis  v.  Western  U. 
Teleg.  Co.  148  U.  S.  92,  37  L.  ed.  880,  13  Sup. 
Ct.  Rep.  485;  Philadelphia  v.  Postal  Teleg. 
Cable  Co.  67  Hun.  21,  21  N.  Y.  Supp.  556. 

And  it  may  be  subjected  to  a  city  license  tax 
on  its  occupation  or  business  In  the  city. 
Western  U.  Teleg.  Co.  v.  Richmond,  26  Qratt. 
1. 

But  a  direct  tax  upon  the  franchise  is  void. 
San  Francisco  v.  Western  U.  Teleg.  Co.  96  Cal. 
140,  17  L.  R.  A.  301,  31  Pac.  10. 

(c)  Bridget, 

Bridge  corporations  whose  structures  spaa 
navigable  streams  dividing  two  or  more  states, 
and  which  necessarily  have  been  built  in  con- 
formity to  acts  of  Congress  regulating  their 
heights  above  the  surface,  dimensions  of  draws, 
breadth  of  spans,  etc.,  and  which  have  been  made 
post  roads,  have  asserted  their  exemption  from 
state  franchise  taxes  Imposed  by  the  states  up- 
on whose  soil  their  ends  rest,  upon  the  ground 
that  they  are  Federal  agenciea  or  hold  non- 
taxable Federal  franchlsea  As  they  hold,  too, 
franchises  from  the  states,  and  are,  like  rail- 
roads, subject  to  taxation  on  these,  they  have 
failed  to  escape.  Henderson  Bridge  Co.  v.  Com. 
09  Ky.  623,  29  L.  R.  A.  78,  31  S.  W.  486,  Af- 
firmed In  166  U.  S.  150.  41  L.  ed.  953, 17  Sup.  Ct. 
Rep.  632 :  Keokulc  &  H.  Bridge  Co.  v.  Illinois, 
175  U.  8.  626,  44  L.  ed.  299,  20  Sup.  Ct.  Rep. 
205. 

(d)  Banl9. 

It  was  settled  in  McCulloch  v.  liaryland,  4 
Wheat.  316.  4  L.  ed.  570.  that  the  franchise 
of  a  bank  chartered  by  act  of  Congress  as  s 
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sentence  'and  all  manner  of  property  what- 
erer'  includes  franchisee.  It  thereloire  seems 
to  tlie  court  that  not  only  was  the  town  of 
Hellevue  not  authorized  either  expressly  or 
by  necessary  implication  to  exempt  a  person 
or  corporation  from  taxation^  but  was  ex- 
pressly prohibited  from  doing  so,  and  that, 
therefore,  the  contract  affords  no  protection 
against  the  tax. 

''Section  4077  of  the  Kentucky  Statutes 
provides  that  'every  .  .  .  street  railway 
company  .  .  .  shall,  in  addition  to  the 
other  taxes  imposed  on  it  by  law,  annually 
pay  a  tax  on  its  franchise  to  the  state,  and 
a  local  tax  thereon  to  the  county,  incorpo- 
rated city,  town,  and  taxing  district  where 
its  franchise  may  be  exercised,'  etc.  Sec- 
tion 181  of  the  Constitution  provides  tJiat 
the  general  assembly  'shall  not  impose  taxes 
for  the  purposes  of  any  county,  city,  town 


or  other  municipal  corporation,  but  may  by 
general  laws  confer  on  the  proper  authori- 
ties thereof,  respectively,  the  power  to  as- 
sess and  collect  such  taxes.'  Plaintiff  says 
that  the  defendant  is  claiming  the  right  to 
assess,  levy,  and  collect  tax  under  said  § 
4077,  and  that  said  section  is  in  conflict 
>vith  §  181  of  the  Constitution.  If  §  4077 
imposes  a  tax  for  county  or  city  purposes, 
in  so  far  as  it  does,  it  is  unquestionably  un- 
constitutional;  but  it  does  not  impose  such 
tax.  That  section  is  but  a  part  of  subdivi- 
sion 1^  article  3,  of  chapter  108  of  the  Stat- 
utes, which  provides  a  scheme  for  assess- 
ment or  valuation  of  franchises,  and  an 
apportionment  among  the  taxing  districts 
in  which  the  franchise  may  be  exercised. 
There  cannot  be  an  imposition  of  a  tax  with- 
out the  amount  or  the  rate  being  fixed,  and 
no  attempt  is  made  to  fix  one. 


goverDment  agency  Is  beyond  the  power  of  a 
state  to  tax.  The  Supreme  Court  was  asked, 
in  Osbom  v.  Bank  of  United  States,  9  Wheat. 
738,  6  L.  ed.  204,  to  re-examine  this  case  upon 
that  point,  and  did  so,  but  adhered  to  its  form- 
er holding.  As  announced  at  the  outset,  it  is 
not  within  the  scope  of  this  note  to  discuss 
the  taxation  of  national  banks,  so  the  topic 
may  be  dismissed  at  this  point  with  the  gen- 
eral statement  that  a  state  cannot  impose  tax- 
es upon,  nor  authorise  the  taxation  of,  the 
franchises  of  national  banks.  This  may  be 
considered  settled.  Sumpter  County  t.  Na- 
tional Bank,  62  Ala.  464,  34  Am.  Rep.  80; 
Macon  ▼.  First  Nat.  Bank,  50  Qa.  648 ;  Second 
Nat.  Bank  v.  Caldwell,  18  Fed.  429 ;  First  Nat. 
Bank  v.  Richmond,  80  Fed.  309;  National 
Bank  v.  Richmond,  42  B^d.  877 ;  Farmers'  k 
T.  Nat.  Bank  v.  HoflTman,  98  Iowa,  119,  61  N. 
W.  418;  First  Nat.  Bank  ▼.  Fisher,  45  Kan. 
726,  26  Pac.  482;  Com.  v.  Morrison,  2  A.  K. 
Marsh.  96 ;  Graves  County  v.  First  Nat.  Bank, 
21  Ky.  L.  Rep.  1656,  56  S.  W.  16 ;  Owen  Coun- 
ty Ct.  V.  Farmers'  Nat.  Bank,  22  Ky.  L.  Rep. 
916,  60  S.  W.  7;  State  v.  National  Bank,  38 
Md.  75 ;  Carthage  v.  First  Nat.  Bank,  71  Mo. 
508.  36  Am.  Rep.  494 ;  Pittsburg  v.  First  Nat. 
Bank,  65  Pa.  45;  National  Bank  v.  Chatta- 
nooga, 8  Heisk.  814;  Mercantile  Nat.  Bank  v. 
New  York,  121  U.  S.  138,  30  L.  ed.  895,  7  Sup. 
Ct.  Rep.  826;  Davenport  Nat.  Bank  v.  Daven- 
port Bd.  of  Equalization,  123  U.  S.  88,  31  L. 
ed.  94,  8  Sup.  Ct.  Rep.  78;  National  Bank  v. 
Boston.  125  U.  8.  60,  31  L.  ed.  689,  8  Sup.  Ct. 
Rep.  772;  Davis  v.  Elmlra  Sav.  Bank,  161  U. 
S.  28.%  40  L.  ed.  701,  16  Sop.  Ct.  Rep.  502; 
Owensboro  Nat.  Bank  v.  Owensboro,  173  U.  S. 
664,  48  L.  ed.  850,  19  Sup.  Ct.  Rep.  537 ;  First 
Nat.  Bank  v.  Louisville.  174  U.  S.  438,  43  L. 
ed.  1038.  10  Sup.  Ct.  Rep.  753;  Louisville  v. 
Third  Nat.  Bank,  174  U.  S.  435,  43  L.  ed.  1037, 
19  Sup.  Ct.  Rep.  874;  Citizens'  Nat.  Bank  v. 
Stone,  174  U.  S.  436,  43  L.  ed.  1037,  19  Sap. 
Ct.  Rep.  874;  Third  Nat.  Bank  v.  Stone,  174 
U.  S.  432,  43  L.  ed.  1035,  19  Sup.  Ct.  Rep.  759. 

2.  United  States  honda. 

When  a  state  imposes  a  francbiie  tax  upon 
a  corporation  measured  by  the  amount  of  its 
capita)  stock,  it  is  immaterial  what  such  stock 
Is  Invested  in.  The  tax  is  subject  to  no  abate- 
ment because  a  part  of  the  capital  stock  Is  in- 
rested  in  nontaxable  United  States  bonds.  This 
proposition  has  been  firmly  established  by  the 
cases  of  Colte  v.  Society  for  Savings,  32  Conn. 
178.  on  Error,  6  Wall.  594,  18  L.  ed.  897 ;  Com. 
V.  Hamilton  Mfg.  Co.  12  Alien,  298,  on  Error, 
6  Wall.  632,  18  L.  ed.  904 ;  Com.  v.  Provident 
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Inst,  for  Savings,  12  Allen,  312,  on  Error,  6 
Wall.  611,  18  L.  ed.  907 ;  People  v.  Home  Ins. 
Co.  92  N.  Y.  328,  on  Error,  119  U.  S.  129.  30 
L.  ed.  350,  8  Sap.  Ct.  Rep.  1385.  on  Rehearing, 
134  U.  S.  504,  38  L.  ed.  1025,  10  Sup.  Ct.  Rep. 
593 ;  Monroe  County  Sav.  Bank  v.  Rochester, 
37  N.  Y.  367 ;  People  ex  rel.  Bank  of  Common- 
wealth V.  New  York  Tax  &  A.  Comrs.  23  N.  Y. 
193;  Coite  v.  Connecticut  Mut.  L.  Ins.  Co.  36 
Conn.  512 ;  Manufacturers'  Ins.  Co.  v.  Lord, 
99  Mass.  146,  96  Am.  Dec.  715;  Philadelphia 
Contributionshlp  for  Ins.  v.  Com.  98  Pa.  48; 
Holly  Springs  Sav.  k  Ins.  Co.  v.  Marshall 
County,  52  Miss.  281,  24  Am.  Rep.  668. 

The  difficulty  Is  ever,  not  with  the  principle, 
but  in  the  application  of  it.  The  vigorous  dis- 
sents in  the  United  States  Supreme  Court  in 
the  cited  cases  are  based  upon  the  proposition 
that  the  taxes  sub  judice  were  upon  property 
rather  than  franchises.  When  this  is  the  case 
the  assessment  must  always  be  lowered  to  the 
extent  of  the  investment  in  United  States 
bonds.  State,  International  k  L.  Assar.  Co., 
Prosecutor,  v.  Halght,  85  N.  J.  L.  279;  New- 
ark City  Bank  v.  Fourth  Ward  Assessor,  30 
N.  J.  L.  13 ;  People  ex  rel.  Ithaca  Sav.  Bank  v. 
Beers,  67  How.  Pr.  219. 

A  tax  on  the  income  from  United  States 
bonds  is  void.  Bank  of  Kentucky  v.  Com.  9 
Duah,  46. 

A  corporation  subjected  to  a  tax  upon,  or 
one  measured  by.  its  net  earnings  or  income  Is 
not  entitled  to  deduct  from  Its  receipts  the  dif- 
ference between  United  States  bonds  redeemed 
during  the  year  at  their  face  value  and  the 
amount  paid  at  a  premium  years  before  on  buy- 
ing them.  Philadelphia  Contributionshlp  for 
Ins.  V.  Com.  98  Pa.  48. 

3.  Patents  and  copyrights, 

A  patent  or  a  patent  right  la  not  sabject  to 
state  taxation,  either  as  a  piece  of  property,  or 
as  a  franchise  or  privilege.  People  ex  rel. 
Edison  Electric  Ilium.  Co.  v.  Brooklyn  Bd.  of 
Assessors,  156  N.  Y.  417,  42  L.  R.  A.  290,  51 
N.  E.  269;  People  ex  rel.  Edison  Electric 
Ilium.  Co.  V.  Neff,  19  App.  Dlv.  599.  46  N.  Y. 
Supp.  388;  People  ex  rel.  Edison  Electric 
Ilium.  Co.  V.  Harkness,  44  N.  Y.  Sapp.  51 ;  Peo- 
ple ex  rel.  New  York  &  N.  J.  Teleph.  Co.  v. 
Neff,  15  App.  Dlv.  8,  44  N.  Y.  Supp.  46 :  Com. 
V.  Westlnghouse  Electric  k  Mfg.  Co.  151  Pa. 
265,  24  Atl.  1107,  1111 ;  Com.  v.  WestlnghouBS 
Air  Brake  Co.  151  Pa.  276,  24  Atl.  1111,  1113 ; 
Com.  V.  I»hiladelphla  Co.  157  Pa.  527,  27  Atl. 
378;  Com.  v.  Edison  Electric  Light  Co.  157 
Pa.  529,  27  Atl.  879 ;  Com.  v.  Davis-Colby  Ore 
Roaster  Co.  1  Dauph.  Co.  Rep.  118. 


Kkntuckt  Coust  of  Afpbals. 


Jah., 


"It  is  argued  that  |  181  prcmdea  for  oon- 
ferring  upon  the  proper  autliorities  of  coun- 
ties, cities,  etc.,  the  power  to  assess,  and 
that,  therefore,  such  officer  cannot  be  em- 
powered to  assess  franchises  for  county  or 
city  taxes.  The  fallacy  of  this  argument 
lies  in  the  meaning  given  to  the  word  'as^ 
sess.'  In  the  place  used,  it  means  to  levy  a 
tax,  and  does  not  mean  the  valuation  of 
property  for  taxation.  That  the  Constitu- 
tion makers  did  not  intend  to  forbid  the 
valuation  of  property  for  local  taxation  by 
the  state  board  is  apparent  from  their  con- 
tinuing in  force  that  method  of  valuation 
of  railroads  for  taxation,  and  which  is  now 
in  force. 

"The  plaintiff  also  contends  that,  under 
tiie  Constitution,  an  ad  valorem  tax  cannot 
be  levied  upon  tne  franchise;  that  all  the 
legislature  may  do  is  to  authorize  the  im- 


position of  license  fees.  This  question  will 
not  be  considered  now,  because  of  the  con- 
clusion of  the  court  that  S  4077  does  not 
impose  a  tax.  The  demurrer  to  paragraphs 
I  and  4  of  the  petition  will  be  sustained, 
and  the  demurrer  to  paragraph  3,  which 
charges  that  the  taxation  is  levied  and 
sought  to  be  collected  under  §  4077  of  the 
statute,  Ttill  be  overruled.  The  motion  for 
an  injunction  will  be  retained  until  final 
judgment." 

Appellee  thereafter  filed  its  answer,  which 
may  be  considered  a  traverse  of  all  the 
averments  of  the  petition  which  tend  to 
show  a  right  to  the  relief  sought.  The  an- 
swer shows  that  the  appellee  was  entitled  to 
levy  and  collect,  for  municipal  purposes,  an 
annual  ad  valorem  tax,  not  exceeding  75 
cents  (m  every  $100  on  all  property  taxable 
by  law  for  such  purposes,  and,  in  addition. 


Tbe  Immunity  of  patents  and  patent  rlshts 
does  not  prevent  state  Uzatlon  of  patented  arti- 
cles as  pieces  of  property  the  same  as  other 
chattels  (Webber  v.  Virginia,  103  U.  S.  344, 
26  L.  ed.  565.  Reversing  on  other  grounds  83 
Gratt.  898.  and  Followed  In  B»  parte  Thomas. 
71  Cal.  2U4.  12  Pac.  58)  ;  nor  free  the  patentee 
from  any  of  the  pains  and  penalties  Imposed 
by  a  police  regulation  conserving  the  public 
safety  and  reasonably  adapted  to  the  professed 
end.  Patterson  v.  Kentucky.  07  U.  S.  501.  24 
L.  ed.  1115. 

And  copyrights.  like  patents  and  patent 
rights,  are  equally  beyond  the  power  of  the 
state  to  tax.  I*eople  ex  rel.  A.  J.  Johnson  Co. 
V.  Roberts.  159  N.  Y.  70.  45  L.  R.  A.  126,  53 
N.  E.  685.  Reversing  85  App.  Dlv.  624.  54  N. 
T.  Supp.  1112. 

But  when  a  tax  Is  laid  upon  a  corporation 
as  a  franchise  or  privilege  tax  measured  by  Its 
capital  stock.  It  Is  no  more  material  that  such 
capital  stock  Is  invested  In  patents  or  patent 
rights  than  as  if  Invested  in  United  States 
bonds.  State,  Marsdcn  Co.,  Prosecutor,  v. 
State  Bd.  of  Assessors,  61  N.  J.  L.  461,  39  Atl. 
638. 

It  Is  true  that  a  recent  New  Tork  case  has 
held  the  contrary,  and  decided  that  in  assess- 
ing a  franchise  tax  upon  a  domestic  corpora- 
tion measured  by  its  appraised  capital  patent 
rights  belonging  to  the  company  cannot  be  In- 
cluded. People  ex  rel.  United  States  Alumi- 
num Printing  Plate  Co.  v.  Knight,  67  App.  Dlv. 
838.  73  N.  Y.  Supp.  745.  But  this  decision  is 
certainly  against  the  weight  of  authority,  and 
credit  must  be  given  to  Smith,  J.,  for  dissent- 
ing. The  majority  opinion  conceded  that  there 
were  several  New  York  cases,  resting  upon  the 
authority  of  People  v.  Home  Ins.  Co.  92  N.  Y. 
328.  holding  the  contrary,  vis,:  People  ex 
rel.  Edison  Electric  Ilium.  Co.  v.  Wemple,  61 
Hun,  53,  15  N.  Y.  Supp.  711  (which,  by  the 
by.  was  reversed  In  129  N.  Y.  664,  29  N.  E. 
812,  on  the  ground  that  the  relator  was  exempt 
AS  a  manufacturing  company),  and  People  ex 
rel.  Edison  Electric  Light  Co.  v.  Wemple,  63 
Hun.  444,  18  N.  Y.  Supp.  511  (also  reversed 
in  148  N.  Y.  690,  43  N.  E.  176,  because  stock 
holdings  in  foreign  corporations  were  held  not 
to  be  capital  employed  within  the  state)  ;  and 
that  these  rulings  were  sanctioned  by  the 
views  expressed  In  People  ex  rel.  Edison  Elec- 
tric Light  Co.  V.  Campbell,  138  N.  Y.  543,  20 
L.  R.  A.  458,  34  N.  E.  370,  In  the  course  of  a 
decision  that  the  tax  Involved  could  only  be 
Imposed  upon  so  much  of  tbe  capital  stock  of 
the  relator  as  was  employed  within  the  state, 
and  that,  contrary  to  the  decision  below  and 
the  contention  of  the  comptroller,  some  of  it 
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was  not  so  employed,  while,  as  against  the  con- 
tention of  the  relator  that  none  of  it  was,  that 
a  part  was;  yet  they  considered  that  the  later 
case  of  People  ex  rel.  A.  J.  Johnson  Co.  v.  Rob- 
erts, 159  N.  Y.  70,  45  L.  R.  A.  126.  53  N.  B. 
685,  was  an  authority  requiring  them  to  now 
hold  the  other  way. 

Now  the  difficulty  here  is  that  the  relator  in 
the  last-cited  case  was  a  foreign  corporation, 
while  the  relator  sub  judice  was  a  domestic 
one.  The  statutes  through  a  long  series  of 
enactments  imposed  the  tax  of  tbe  character 
involved  upon  the  franchise  or  business  of 
domestic  corporations  and  foreign  ones  doing 
business  within  the  state,  measuring  it  by  the 
amount  of  capital  stock  employed  within  the 
state.  The  New  York  cases  involving  these 
statutes  are  crowded  with  declarations  to  the 
effect  that  this  tax  Is  a  tax  upon  the  franchtses 
of  domestic  corporations  and  only  upon  the 
business  which  foreign  ones  are  privileged  to 
do  In  tbe  state,  since  the  franchises  of  the  lat- 
ter are  beyond  the  jurisdiction.  See  remarks 
of  Earl,  J.,  at  pp.  393,  894,  In  People  v.  Equit- 
able Trust  Co.  96  N.  Y.  387;  of  O'Brien,  J.. 
pp.  68,  69,  in  People  ew  ret  Southern  Cotton 
Oil  Co.  V.  Wemple,  131  N.  Y.  64.  29  N.  B.  1002 ; 
of  Gray,  J.,  pp.  74,  75,  and  Vann,  J.,  p.  85,  in 
People  ex  rel.  A.  J.  Johnson  Co.  v.  Roberta, 
159  N.  Y.  70,  46  L.  R.  A.  126,  53  N.  B.  685. 
of  Putnam,  J.,  In  People  ex  rel.  Postal  Teleg. 
Cable  Co.  v.  Campbell,  70  Hun,  507,  24  N.  Y. 
Supp.  208:  In  quoting  from  People  ex  rel.  Penn- 
sylvania R.  Co.  V.  Wemple,  138  N.  Y.  1,  19  L. 
R.  A.  694,  83  N.  B.  720;  Gray,  J.,  p.  568,  in 
People  ex  rel.  American  Contracting  ft  Dredg- 
ing Co.  V.  Wemple,  120  N.  Y.  558.  29  N.  B. 
812;  and  in  People  ex  rel.  Badlsche  Anllln  ft 
Soda  Fabrik  v.  Roberts,  152  N.  Y.  59,  86  L.  R. 
A.  756,  46  N.  B.  161 ;  and  Bartlett,  J.;  p.  501, 
jn  People  ex  rel.  United  Verde  Copper  Co.  v. 
Roberts.  156  N.  Y.  585,  51  N.  B.  298. 

This  discrimination  somewhat  differentiates 
the  Johnson  Case,  and  makes  the  assumption 
very  dubious  that  it  was  intended  In  effect  to 
overrule  the  Home  Insurance  Company  C^se. 
It  does  not  dispose  of  the  matter  to  cite,  as 
well.  People  ex  rel.  Edison  Electric  Ilium.  Co. 
V.  Brooklyn  Bd.  of  Assessors,  156  N.  Y.  417, 
42  L.  R.  A.  290,  51  N.  E.  269,  since  that  In- 
volved local  taxes  upon  capital  stock  which,  as 
is  elsewhere  pointed  out,  does  not  Include  fran- 
chises. And  finally,  It  may  be  said  that  the 
Johnson  Case  goes  no  further  than  to  hold  that 
copyrights  belonging  to  a  foreign  corporation 
form  no  part  of  the  capital  employed  within 
the  state,  snd  since  that  is  the  basis  of  the 
tax  they  cannot  be  included  in  the  computa- 
tion. 
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50  cmts  on  each  $100  of  such  property  for 
public  schools,  and  also  to  impose  a  penalty 
not  exceeding  25  per  centum  of  the  amount 
of  its  tax  bill  for  failure  to  pay  same  on  or 
before  the  1st  of  Ndvember  of  the  year  in 
which  they  were  made  out;  that,  under  the 
provisions  of  said  act,  said  board  of  council 
may  list  or  assess  for  taxation  all  property 
subject  to  taxation,  if  such  property,  for 
any  reason,  has  not  been  listed  or  assessed 
by  this  defendant's  town  assessor;  that  on 
the  20th  of  June,  1894,  the  clerk  of  the 
Campbell  county  court  certified  to  this  de- 
fendant's board  of  council  that  the  state 
board  of  valuation  and  assessment  had  fixed 
the  value  of  plaintiff's  franchise,  within  the 
corporate  limits  of  this  defendant's  town, 
at  $18,074.71  for  the  purpose  of  taxation, 
and  that  said  board  of  valuation  and  assess- 
ment had  fixed  the  value  of  plaintiff's  fran- 


chise in  this  defendant's  town  at  $18,674.71, 
for  the  purposes  of  taxation  by  this  defend- 
ant, and  for  purposes  of  taxation  by  this 
state;  that,  after  the  receipt  of  said  cer- 
tificate, the  board  of  council  listed  said  fran- 
chise for  ad  valorem  taxation  at  the  sum 
aforesaid,  and  entered  and  listed  said  fran- 
chise property  ufxon  the  books  of  its  town 
assessor  for  taxation,  and  directed  the  clerk 
of  this  defendant  town  to  make  out  its  bill 
in  accordance  therewith;  that  on  the  20th 
of  June,  1894,  the  said  board  of  council  duly 
passed  an  order  providing  for  the  levy  and 
collection  of  an  ad  valorem  tax  for  the  year 
1894  upon  all  real,  personal,  and  mixed 
property  within  the  corporate  limits  of  the 
town  as  listed  or  assessed  by  the  assessor. 
The  answer  further  sets  out  all  the  technical 
steps  required  by  law,  as  well  as  alleging 
the  amount  of   property  owned   by   appel- 


e.  Tawes  on  passenger  trafflo. 

Attempts  have  been  made  from  time  to  time 
to  Impose  state  taxes  upon  carriers  of  passen- 
gers, bat  they  have  usually  proved  abortive. 
These  laws  commonly  infringed  the  commerce 
clause  of  the  United  States  Constitution,  and 
were  adjudged  void  for  that  reason.  A  brief 
reference  only  to  this  class  of  cases  is  made 
3iere  for  the  sake  of  continuity.  They  are  dia- 
cussed  in  a  separate  note  on  corporate  taxa- 
tion as  affected  by  the  commerce  clause  in  the 
Federal  Constitution. 

The  mipreme  court  of  New  Jersey  held  valid 
a  law  of  that  state  which  laid  upon  foreign 
eorporatlous  doing  business  therein  and  trans- 
porting passengers  and  merchandise  across 
the  state  to  and  from  other  states  a  special 
tax  graduated  by  the  number-  of  passengers 
and  the  weight  of  goods  carried  (State  v. 
Delaware,  L.  &  W.  R.  Co.  30  N.  J.  L.  478)  ; 
but  other  cases,  with  substantial  unanimity, 
have  held  the  efforts  hitherto  made  by  states 
to  tax  passenger  traffic  futile.  The  Passenger 
Cases — Smith  v.  Turner,  7  How.  283,  12  L. 
ed.  702 ;  Perrine  v.  Chesapeake  ft  D.  Canal  Co. 
0  How.  172,  13  L.  ed.  92 ;  Crandall  v.  Nevada, 
6  Wall.  85,  18  L.  ed.  745 ;  Clarke  v.  Philadel- 
phia, W.  ft  B.  R.  Co.  4  Houst.  (Del.)  158 ;  Hen- 
derson V.  New  York,  02  U.  S.  259,  sub  nom, 
Henderson  v.  Wickham,  23  L.  ed.  548;  Chy 
Lung  V.  Freeman,  92  U.  S.  275,  23  L.  ed.  550 ; 
New  York  v.  Compagnle  G^n6rale  Transatlan- 
tiqne,  107  U.  S.  59.  27  L.  ed.  383,  2  Sup.  Ct. 
Rep.  87:  Head  Money  Cases^  112  U.  S.  580, 
sub  nom.  Edye  v.  Robertson,  28  L.  ed.  798,  5 
Sup.  Ct.  Rep.  247;  Gloucester  Ferry  Co.  v. 
Pennsylvania,  114  V.  S.  196,  29  L.  ed.  158,  1 
Inters.  Com.  Rep.  382,  5  Sup.  Ct.  Rep.  826; 
Pickard  v.  Pullman  Southern  Car  Co.  117  U. 
8.  34,  29  L.  ed.  785,  6  Sup.  Ct.  Rep.  635. 

1  Taxes  on  receipts,  income,  etc 

1.  Corporations  engaged  in  interstate  or  for- 
eign commerce. 

As  the  whole  subject  of  corporate  taxation 
as  affected  by  the  commerce  clause  of  the  Unit- 
ed States  Constitution  Is  reserved  for  treat- 
ment In  a  separate  note,  an  exhaustive  dis- 
cussion under  this  head  must  not  be  looked  for 
here.  It  Is  generally  agreed  that  the  gross 
receipts  of  corporations  which  happen  to  be 
engaged  In  foreign  or  interstate  commerce,  in 
BO  far  as  they  are  exclusively  derived  from 
commercial  transactions  that  begin,  continue, 
and  end  within  the  territory  ruled  by  the  tax- 
ing government,  are  subject  to  taxation  by  that 
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government.     There     Is     practically     such    aiTV 
agreement    that    the   receipts   from    commerce  1 
which  both  begins  and  ends  outside  of  such  ter- /    f 
rltory  are  beyond  the  reach  of  such  taxation.' 
And  the  great  weight  of  authority  is  to  the  ef^ 
feet  that  commerce  which  either  commences  or\ 
terminates  outside  that   territory  renders  the] 
receipts  from  it  not  taxable  within  it.     North-^ 
em  P.  R.  Co.  v.   Etaymond,  5  Dak.  356,  I'L. 
R.  A.  732,  2  Inters.  Com.  Rep.  321,  40  N.  W. 
538;   Northern  P.   R.  Co.  v.  Barnes,  2   N.  D. 
310,  51  N.  W.  386 ;  State  ex  rel.  Carr  v.  Wood- 
ruff Sleeping  ft  P.  Coach  Co.  114  Ind.  155,  1 
Inters.  Com.  Rep.  798,  15  N.  E.  814  ;  People 
ex  rel.  New  York  C.  ft  H.  R.  R.  Co.  v.  Roberts, 
32  App.  Div.  113,  52  N.  Y.  Supp.  859;  Com.  v. 
Delaware  ft  H.   Canal   Co.  21   W.   N.   C.  406; 
Com.  V.  New  York,  L.  B.  ft  W.  R.  Co.  21  W.  N. 
C.  410 ;  Com.  v.  Lehigh  Valley  R.  Co.  22  W.  N. 
C.  625;  Com.  v.  Delaware,  L.  ft  W.  R.  Co.  21 
W.  N.  C.  412 ;  Com.  v.  New  York,  P.  ft  O.  R. 
Co.  145  Pa.  38,  22  Atl.  212;  Com.  v.  Buffalo, 
N.    Y.   ft  P.   R.   Co.   2   Dauph.   Co.   Rep.   216; 
Southern   Exp.   Co.   v.   Hood,   15  Rich.   L.  66, 
94  Am.   Dec.   141 ;   State  v.   Pullman's  Palace 
Car  Co.  64  Wla  89,  23  N.  W.  871 ;  Indiana  v. 
American  Bxp.  Co.  7  Blss.  227,  Fed.  Cas.  No. 
7,021;    Indiana   v.   Pullman's   Palace  Car   Co. 

11  Bias.  561;  Southern  R.  Co.  v.  Asheville, 
69  Fed.  359 ;  Delaware  Railroad  Tax,  18  Wail. 
206,  sub  nom.  Minot  v.  Philadelphia,  W.  ft  B. 
R.  Co.  21  L.  ed.  888,  Reversing  7  Phlla.  555 ; 
Fargo  y.  Michigan,  121  U.  S.  230,  sub  nom, 
Fargo  V.  Stevens,  30  L.  ed.  888,  1  Inters.  Com. 
Rep.  51,  7  Sup.  Ct.  Rep.  857;  Philadelphia  ft 
S.  Mail  SS.  Co.  V.  Pennsylvania,  122  U.  S.  326, 
30  L.  ed.  1200,  1  Inters.  Com.  Rep.  308,  7  Sup. 
Ct.  Rep.  1118 ;  Rutland  R.  Co.  v.  Central  Ver- 
mont R.  Co.  63  Vt.  1,  10  L.  R.  A.  562,  3  Inters. 
Com.  Rep.  488,  21  Atl.  262,  731 ;  Ratterman  v. 
Western  0.  Teleg.  Co.  127  U.  S.  411,  32  L.  ed. 
229,  2  Inters.  Com.  Rep.  59,  8  Sup.  Ct.  Rep. 
1127;  Pacific  Exp.  Co.  v.  Seibert,  142  U.  S. 
339,  85  L.  ed.  1035,  3  Inters.  Com.  Rep.  810, 

12  Sup.  Ct.  Rep.  250;  New  York,  L.  E.  ft  W.  R. 
Co.  V.  Pennsylvania,  158  U.  S.  431,  39  L.  ed. 
1043,  15  Sup.  Ct.  Rep.  896;  McHenry  v.  Al- 
ford,  168  U.  S.  651,  42  L.  ed.  614,  18  Sup.  Ct. 
Rep.  242. 

These  general  rules  are  conspicuously  Illus- 
trated by  the  litigation  between  the  state  of 
New  York  and  the  Pennsylvania  Railroad  Com- 
pany. The  first  attempt  to  tax  that  corpora- 
tion under  the  franchise  or  business  tax  acts 
failed  because  the  business  It  carried  on  was 
exclusively  Interstate  commerce.  People  ex 
rel.  Pennsylvania  R.  Co.  v.  Wemple,  138  N. 
Y.  1,  19  L.  R.  A.  694,  33  N.  B.  720. 

But   when  It   established   a   cab   service  to 
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lant,  and  the  purpose  for  which  the  various 
taxes  were  levied.  Copies  cd  said  ordinances 
are  filed  with  the  answer. 

To  the  forgoing  answer,  appellant  filed 
its  demurrer,  which  was  overruled  hy  the 
court;  and,  no  further  steps  being  taken  bv 
the  appellant,  its  petition  was  dismissed, 
and  the  injunction  dissolved,  and  from  that 
judgment  this  appeal  is  prosecuted.  We 
copy  as  follows  from  the  opinion  of  the 
court  on  th«  demurrer  to  the  answer: 

''The  question  now  preeefnted  to  the  court 
is  whether  the  town  of  Beilevue  can  levy  an 
ad  valorem  tax  on  the  valuation  of  plaintiff's 
franchise.  Section  174  of  tne  Constitution 
provides  that  all  property,  whether  owned 
by  natural  persons  or  corporation,  shall  be 
taxed  in  proi>ortion  to  its  value,  unless  ex- 
empted by  this  Constitution;  and  all  corpo- 
rate property  shall  pay  the  same  rate  of 


taxation  paid  by  individual  property.  Noth- 
ing in  this  Constitution  shall  be  construed 
to  prevent  the  general  assembly  from  pro- 
viding for  taxation  based  on  income,  li- 
censes, or  franchises.  And  §  181  also  pro- 
vides: *The  general  assembly  may,  by  gen- 
eral laws  only,  provide  for  the  payment  of 
license  fees  on  franchises,  stock  used  for 
breeding  purposes,  the  various  trades,  occu- 
pations, and  professions,  or  a  special  or  ex- 
cise tax ;  and  may,  by  general  laws,  delegate 
the  power  to  counties,  towns,  cities,  and 
other  municipal  corporations,  to  impose  and 
collect  license  fees  on  stock  used  for  breed- 
ing purposes,  on  franchises,  trades,  occupa- 
tions, and  professions.'  That  the  state  can 
collect  an  ad  valorem  tax  on  franchises  wa» 
decided  by  the  court  of  appeals  in  the  case 
of  Henderson  Bridge  Co,  v.  Cow.  99  Ky. 
623,  29  L.  R.  A.  73,  31  S.  W.  486.    SecUon 


transport  actual  or  prospective  passengers  la 
the  city  of  New  York  between  its  terminal  at 
the  ferry  to  New  Jersey  and  their  homes,  hotels, 
or  other  points  of  arrival  and  departure,  charg- 
ing an  independent  separate  cab-fare  there- 
for, it  was  held  subject  to  taxation  In  respect 
of  its  receipts  from  such  cab  service  under  the 
New  York  statute  (Laws  1896,  chap.  908,  f 
184)  providing  for  the  taxation  of  railroad 
and  other  transportation  companies  for  the 
privilege  of  exercising  corporate  franchises  or 
of  carrying  on  business  in  a  corporate  or  or- 
franlsed  capacity  by  an  annual  license  fee  or 
excise  tax  equal  to  V^  of  1  per  cent  upon  their 
gross  earnings  from  -  transportation  or  trans- 
mission business  originating  and  terminating 
within  the  state,  but  not  including  earnings 
derived  from  business  of  an  interstate  char- 
acter. People  ex  rel.  Pennsylvania  R.  Co.  v. 
Knight,  171  N.  Y.  S64,  64  N.  E.  152,  Afflrm- 
Ing  67  App.  Dlv.  398,  73  N.  Y.  Supp.  790. 

The  case  of  Western  U.  Tel  eg.  Co.  v.  State 
Bd.  of  Assessment,  80  Ala.  273,  60  Am.  Rep. 
99,  affirming  the  power  of  a  state  to  tax  re- 
ceipts from  not  only  telegraph  messages  re- 
ceived and  delivered  at  points  within  the  state, 
but  those  received  within  It  for  transmission 
and  delivery  without  Its  territory,  was  reversed 
on  error  by  the  United  States  Supreme  Court. 
Western  U.  Teleg.  Co.  v.  Alabama  State  Bd. 
of  Assessment,  132  U.  S.  473,  sub  nom.  West- 
ern' U.  Teleg.  Co.  v.  Seay,  83  L.  ed.'  409,  1  In- 
ters. Com.  Rep.  726,  10  Sup.  Ct.  Rep.  161. 

The  cases  of  TJnIted  States  Exp.  Co.  v.  Elly- 
son.  28  Iowa,  870,  and  Western  U.  Teleg.  Co. 
V.  Ellyson,  28  Iowa,  380,  are  unique.  The 
Iowa  statute  therein  involved  enacted  that  the 
property  of  all  express  or  telegraph  companies 
operating  In  the  state  should  be  Included  In 
the  valuation  of  their  personal  property  in  the 
respective  political  communities  where  they 
had  business  offices,  and  that  they  should  be 
assessed  at  the  same  rate  as  other  personal 
property  belonging  to  Individuals.  It  proceed- 
ed to  make  it  the  duty  of  the  agents  of  such 
companies  to  furnish  the  local  assessors, 
annually  between  stated  dates,  sworn  state- 
ments of  the  gross  receipts  of  their  respective 
offices :  and  thereupon  It  directed  the  assessors 
to  deduct  from  such  receipts  60  per  cent  to  rep- 
resent expenses,  and  to  return  the  remaining 
40  per  cent  as  the  value  of  the  personal  prop- 
erty of  the  corporations  to  be  assessed  at  the 
same  rate  as  the  personal  property  of  individ- 
uals. This  rhe  court  held  unaffected  by  the 
commerce  clause,  as  the  law  merely  subjected 
local  property  to  taxation.  There  was  no  pro- 
vision for  ascertaining  whether  or  not  there 
was,  apart  from  the  receipts  any  personal 
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property  of  the  companies,  or  what  it  consisted 
of,  or  its  value;  no  thought  or  care  of  the 
source  of  the  receipts,  nor  what  the  expenses 
actually  were;  Just  a  bald  allowance  of  60 
per  cent  for  expenses  and  a  declaration  that  40 
.per  cent  of  the  receipts  constituted  local  per- 
sonal property  subject  to  the  tax. 

When  both  terminal  points  are  within  a 
state,  the  receipts  from  commerce  between 
them  are  rightly  held  subject  to  state  taxa- 
tion although  in  the  course  of  the  Journey  the 
state  is  departed  from  and  re-entered.  Com. 
V.  New  York,  L.  E.  &  W.  R.  Co.  21  W.  N.  C. 
410;  Lehigh  Valley  R.  Co.  v.  Com.  (Pa.)  1  L. 
R.  A.  232,  noU;  Lehigh  Valley  R.  Co.  v.  Penn- 
sylvania, 145  U.  S.  192,  36  L.  ed.  672.  4  Inters. 
Com.  Rep.  87,  12  Sup.  Ct.  Rep.  806. 

If  the  tax  laid  upon  a  corporation  engaged 
In  interstate  commerce  is  seen  to  be  clearly 
and  beyond  controversy  a  franchise  tax,  to  levy 
which  the  gross  receipts  are  merely  resorted 
to  as  a  standard  to  measure  the  value  of  the 
franchise.  It  is,  of  course.  Just  as  valid  as  if 
the  standard  taken  was  something  else. 

Thus,  a  statute  imposing  a  specific  tax  on 
express  companies  according  to  their  gross  re- 
ceipts from  current  business  in  the  state,  even 
when  applied  to  a  foreign  carrier  engaged  In 
general  commerce  among  the  several  states,  la 
valid.     Walcott  v.  People,  17  Mich.  68. 

So  is  a  tax  imposed  by  way  of  license  upon 
a  foreign  pipe- line  company  of  a  percentage 
of  the  gross  receipts  from  transporting  oil  In 
the  state,  apportioned  according  to  mileage. 
Tide  Water  Pipe  Co.  v.  SUte  Bd.  of  Asses- 
sors, 57  N.  J.  L.  516,  27  L.  R.  A.  684,  31  At!. 
220. 

And  a  tax  upon  the  corporate  franchise  or 
business  of  transportation  companies  doing 
business  In  the  state,  of  a  fraction  of  1  per 
cent  upon  their  gross  earnings  in  the  state 
from  tolls,  for  express,  transportation,  tele 
graph,  and  telephone  business,  may  Include  as 
part  of  the  basis  of  computation,  not  only  re- 
ceipts from  Internal  commerce,  but  also  those 
apportioned  to  the  domestic  constitutent  of  a 
consolidated  company  as  Its  share  from  inter- 
state and  foreign  transactions.  People  ex  rel. 
Dunkirk,  A.  Valley  &  P.  R.  Co.  y.  Campbell, 
74  Hun.  210,  26  N.  Y.  Supp.  832. 

And  A  tax  upon  the  gross  receipts  from  tele- 
graphing during  the  year  preceding  Its  assess- 
ment Is  held  to  be  a  franchise  tax.  and  not  one 
on  the  telegrams  sent  or  received,  vid  there- 
fore to  be  valid.  Western  U.  Teleg.  Co.  v. 
Mayer,  28  Ohio  St.  521. 

It  Is  when  the  tax  Is  laid  upon  gross  re- 
ceipts eo  nomine,  so  that  It  Is  not  always  pos- 
sible to  say  with  certainty  that  It  is  a  fran- 
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174,  abo^e  quoted,  applies  alike  to  the  state 
and  every  taxing  subdivision  of  it;  and 
§  181  autiiorizes  the  same  license  fees  to  be 
collected  by  counties,  towns,  cities,  etc.,  as 
IS  done  by*the  state,  except  an  excise  or  in- 
come tax.  So  that,  if  8  181  is  a  limitation 
on  §  174  as  to  cities,  as  counsel  for  plaintiff 
contends,  it  is  also  a  limitation  as  to  the 
state  for  the  same  reason;  but  it  is  not 
either.  A  franchise  is  property,  and  it 
must>  under  the  Constitution,  pay  the  same 
rate  of  taxation  paid  by  other  property. 
Stock  used  for  breeding  purposes  is  assessed, 
and  an  ad  valorem  tax  is  paid,  and,  in  ad- 
dition thereto,  a  license  fee  is  charged  bv 
the  state,  and  is  paid,  and  the  riffht  to  both 
has  not,  and  cannot  be,  succesMully  ques- 


tioned. There  is  no  good  reason  why,  under 
the  provision  of  the  Constitution  quoted,  a 
town  or  city  having  legislative  authority 
may  not  both  collect  an  ad  valorem  tax  on 
the  value  of  the  franchise,  and  a  license  fee 
for  the  use  of  the  franchise.  The  defendant 
seeJcs  to  collect  an  ad  valorem  tax  on  the  as- 
sessed value  of  plaintiff's  franchise.  These 
views,  the  court  believes,  are  in  accord  with 
the  reason  of  the  chief  justice  in  the  case  of 
Levi  V.  Louisville,  97  Ky.  394,  28  L.  R.  A. 
480,  30  S.  W.  073." 

It  seems  to  us  that  the  charter  of  the 
town  of  Bellevue,  in  May,  1892,  at  the  time 
the  alleged  contract  was  executed,  prohib- 
ited the  appellee  from  making  the  contract 
claimed  by  the  appellant;  and,  besides,  the 


cbise  tax  measured  by  receipts  rather  than  an 
Impost  on  the  receipts  themselves,  that  con- 
fusion arises. 

In  the  famous  ease  of  the  State  Tax  on  Ball- 
way  Gross  Receipts,  15  Wall.  284,  aub  nom, 
Philadelphia  &  R.  K.  Co.  v.  Pennsylvania,  21 
L.  ed.  164,  the  ruling  was  that  a  state  statute 
imposing,  in  addition  to  other  legal  taxes,  a 
percentage  tax  upon  the  gross  receipts  of  every 
domestic  railroad,  canal,  and  transportation 
company,  not  otherwise  liable  to  an  Income 
tax,  was  not  a  tax  upon  freight  or  passengers 
carried,  but  one  laid  upon  the  corporation  itself 
measured  in  amount  by  the  extent  of  its  busi- 
ness or  the  degree  to  which  the  franchise  is 
exercised.  That  such  a  law  was  not  open  to 
the  objection  that  it  conflicted  with  the  com- 
merce clause  because  such  receipts  were  part- 
ly derived  from  the  carriage  of  persons  and 
property  to  and  from  other  states.  The  deci- 
sion rested  upon  two  distinct  grounds:  First, 
that  the  receipts  from  freight  carried  had 
passed  into  the  treasury  of  the  company  and 
thereby  lost  their  distinctive  character, — that, 
the  commerce  from  which  they  were  derived 
having  altogether  ended,  what  it  had  produced 
had  become  general  property  and  as  such  sub- 
ject to  taxation  as  much  as  If  its  source  was 
otherwise;  second,  that  the  tax  was  a  fran- 
chise tax  laid  upon  the  company  merely  meas- 
ured by  the  sum  of  the  receipts.  At  the  out- 
set three  of  the  judges,  Miller,  Field,  and  Hunt, 
went  on  record  in  dissent.  They  took  the 
ground  that  the  case  was  indistinguishable  in 
principle  from  the  case  between  the  same  par- 
ties just  disposed  of  the  other  way  (State 
Freight  Tax  Case,  15  Wall.  232.  sub  nom. 
Philadelphia  &  R.  R.  Co.  v.  Pennsylvania,  21 
L.  ed.  146),  which  held  that  a  state  tax  upon 
the  freight  or  tonnage  of  a  domestic  railroad 
corporation  was  a  regulation  of  commerce  and 
could  not  stand.  They  argued  that  a  tax  on 
freight,  being  because  of  the  commerce  clause 
without  the  power  of  the  state  to  impose  a  tax 
on  the  receipts  from  freight,  was  not  within 
It.  To  hold  the  contrary  was  to  *'keep  the 
word  of  promise  to  the  ear,  and  break  it  to  the 
hope." 

"It  was  at  once  felt,"  says  a  later  authority, 
"that  the  distinction  thus  drawn  between 
freight  and  the  money  paid  for  carrying  freight 
was  unsound  in  principle  and  that  the  [last] 
decision  must  soon  be  overruled."  Delaware 
k  H.  Canal  Co.  v.  Com.  1  Monaghan,  26,  1  L. 
R.  A.  232,  2  Inters.  Com.  Rep.  222,  17  Atl. 
175. 

The  next  case  to  come  before  the  Supreme 
Court  upon  the  same  general  question, — Dela- 
ware Railroad  Tax,  18  Wall.  206,  sub  nom. 
Minot  V.  Philadelphia,  W.  &  B.  R.  Co.  21  L. 
ed.  888, — did  not  affect  the  controversy  thus 
begun,  because  of  the  material  differences  in 
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the  statute  there  involved.  That  law  required 
all  domestic  railroad  and  canal  corporations 
doing  business  in  the  taxing  state  annually  to 
pay  a  state  tax,  in  addition  to  other  taxes,  of 
3  per  cent  on  their  net  earnings  or  income  from 
all  sources  during  the  year,  with  a  proviso 
that  when  the  canal  or  railroad  extended  into 
an  adjoining  state  only  so  much  of  the  net 
earnings  or  income  as  was  proportioned  to  the 
length  of  the  line  within  the  state  should  be 
subject  to  the  tax.  The  act  also  imposed  a 
further  tax  of  \4  of  1  per  cent  on  the  actual 
cash  value  of  every  share  of  the  capital  stock 
of  such  corporations,  with  a  similar  proviso 
for  an  apportionment.  In  which  the  factors 
were  the  whole  number  of  shares,  the  total 
length  of  the  line,  and  the  mileage  within  the 
state.  And  lastly,  it  laid  a  specific  tax  upon 
each  locomotive,  passenger  coach,  truck,  and 
freight  car  used  withiu  the  state.  This  law 
was  sustained. 

The  Pennsylvania  courts,  of  course,  upheld 
the  act  of  their  own  state  taxing  the  gross 
receipts  of  domestic  railroads  from  freights 
passing  through  the  state  coming  from  or  go- 
ing to  other  states.  Com.  v.  Buffalo  &  E.  R. 
Co.  2  Pearson  (Pa.)  376;  Buffalo  &  E.  R.  Co. 
V.   Com.   3   Brewst.    (Pa.)    386. 

In  the  latter  case  it  was  said  that  the  law 
must  be  considered  as  settled  until  reviewed 
and  changed  by  the  Supreme  Court  of  the  Unit- 
ed  States,  which  the  court  plainly  contem- 
plated, since  It  added :  We  concede  that  there 
is  no  difference  between  the  tax  charged  on  the 
freight  as  claimed  here  and  on  the  goods  as  de- 
cided in  the  previous  cases,  but  the  point  is 
negatived  without  qualification  in  obedience  to 
those  decisions. 

Then  the  supreme  court  of  Michigan  was 
called  upon  to  pass  on  the  validity  of  a  statute 
of  that  state  whereby  every  person,  associa- 
tion, partnership,  or  corporation  owning,  run- 
ning, or  interested  In  any  special,  fast,  through, 
or  other  stock,  coal,  or  refrigerator  car  freight 
lines,  the  cars  of  which  were  not  the  exclusive 
property  of  the  railroads  over  which  they  run, 
and  which  did  business  In,  or  run  cars  upon, 
railroads  In  Michigan,  was  required  to  keep 
accounts  and  make  reports  of  all  sums  re- 
ceived for  business  in  that  state,  and  to  pay 
a  state  tax  annually  thereon  of  a  percentage 
of  the  gross  receipts  as  computed  by  the  state 
railroad  commissioner.  A  tax  laid  pursuant 
to  this  statute  upon  a  foreign  joint-stock  asso- 
ciation sending  freight  Into  and  through  the 
state  in  its  own  cars  for  its  own  patrons  under 
contracts  with  the  railroad  companies  was 
contested  for  repugnancy  to  the  commerce 
clause,  but  held  valid  by  the  state  court. 
Fargo  V.  Auditor  General,  57  Mich.  508,  24  N. 
W.  638. 

This  case  was  promptly  carried  to  the  Unit- 
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GonBtitution  was  then  in  full  force, 
which  would  also  seem  to  prohibit  the  mak- 
ing of  any  such  contract;  and,  for  the  two 
reasons,  the  contract^  even  if  it  attempted 
to  exempt  the  value  of  appellant's  francnise 
from  taxation,  would  be  null  and  void.  But 
we  are  further  of  the  ojunion  that  a  fair 
construction  of  the  contract  only  exempts 
the  appellant  from  the  payment  of  a  license 
tax  or  fee  proper;  that  is  a  specific  tax  for 
the  privil^e,  without  regard  to  its  value. 
Section  4077  of  the  Kentucky  Statutes  does 
not  levy  a  tax  for  such  purpose,  but  merely 
fixes  a  basis  for  determining  the  value  of 
certain  franchises;  and  it  is  wholly  imma- 
terial, so  far  as  this  action  is  concerned, 
whether  the  town  authorities  of  Bellevue 


were  bound  to  adopt  the  state  valuation  m 
the  value  of  the  franchise  for  cily  taxation 
or  not.  But,  as  maUer  of  law,  the  valua- 
tion by  the  state  board  of  the  property  was, 
in  law,  conclusive  as  to  its  value  for  city 
assessment.  It  appears  from  the  answer 
that  the  city  authorities,  under  and  by  vir- 
tue of  the  law,  did  assess  and  value  the 
franchise  at  the  sum  named  therein,  and 
assessed  the  tax  provided  by  law.  We  think 
the  reasons  of  the  court  below,  as  shown 
by  the  quotations  from  its  opinions  copied 
herein,  are  sustained  by  the  law. 
Judgment  affiatned. 

Whole  court  sitting. 


ed  States  Supreme  Coart  on  writ  of  error, 
where  the  judgment  was  reversed.  It  was 
there  held  that  a  state  tax  on  the  gross  re- 
ceipts of  a  foreign  express  company  derived 
from  transportation  of  merchandise  into,  out 
of,  or  through  the  state,  and  not  wholly  inter- 
nal, was  void  by  reason  of  the  commerce  clause. 
Fargo  V.  Michigan,  121  U.  S.  230,  tub  nom, 
Fargo  V.  Stevens,  30  L.  ed.  888,  1  Inters.  Com. 
Bep.  61,  7  Sup.  Ct.  Rep.  857. 

It  is  obvious  that  it  could  not  be  said  in 
such  a  case  that  the  tax  rested  upon  money 
that  had  ceased  to  be  commerce  and  become 
property,  since  it  never  came  within  the  juris- 
diction of  Michigan, — ^never  entered  that  state 
at  all, — so  that  this  contention  would  not  sup- 
port the  tax.  If  upheld  at  all,  it  must  be  sus- 
tained as  a  franchise  tax;  but  clearly  Michi- 
gan has  no  more  jurisdiction  over  the  foreign 
franchise  than  she  has  over  foreign  property. 
But  the  decision  went  beyond  this.  Miller, 
J.,  writing  for  the  court,  after  discussing  the 
State  Tax  on  Railway  Gross  Receipts,  16 
Wall.  284,  sub  nom.  Philadelphia  &  EL  R.  Co. 
V.  Pennsylvania,  21  L.  ed.  164,  says:  The 
proposition  that  the  states  can,  by  way  of  a 
tax  upon  business  transacted  within  their  lim- 
its or  upon  the  franchises  of  corporations  which 
they  have  chartered,  regulate  such  business  or 
the  affairs  of  such  corporations  has  often  been 
set  up  as  a  defense  to  the  allegation  that  the 
taxation  was  such  an  interference  with  com- 
merce as  violated  the  constitutional  provision 
now  under  consideration.  But  where  the  busi- 
ness so  taxed  is  commerce  itself,  and  is  com- 
merce among  the  states  or  with  foreign  na- 
/tlons,  the  constitutional  provision  cannot 
/thereby  be  evaded,  nor  can  the  states,  by 
granting  franchises  to  corporations  engaged  in 
the  business  of  the  transportation  of  persons 
or  merchandise  among  them,  which  Is  itself 
interstate  commerce,  acquire  the  right  to  reg- 
hilate  that  commerce,  either  by  taxation,  or  in 
>finy  other  way. 

About  this  time  the  supreme  court  of  Penn- 
sylvania decided  that  a  domestic  corporation 
with  its  head  office  In  that  state,  owning  sea- 
going ships  employed  in  coasting  and  foreign 
ocean  trade  between  its  home  port  and  the 
ports  of  other  states  and  countries  on  voyages 
over  the  navigable  waters  of  the  United  States 
and  upon  the  high  seas,  whose  vessels  were 
registered  under  Federal  navigation  acts, 
while  its  entire  receipts  came  from  the  car- 
riage of  freight  and  passengers  between  the 
different  ports  referred  to,  was  subject  to  a 
state  tax  upon  its  gross  receipts  notwithstand- 
ing the  commerce  clause  of  the  United  States 
Constitution.  Philadelphia  &  S.  Mail  SS.  Co. 
V.  Com.  104  Pa.  109. 

In  affirming  the  validity  of  this  tax  the  court 
argued  that  it  was  laid  upon  the  money  of  the 
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carrier  after  It  reached  the  corporate  treas- 
ury, and  it  was  immaterial  where  it  came  from, 
as  the  state  had  a  right  to  tax  its  own  corpo- 
rations upon  the  fruits  of  their  business 
brought  within  its  Jurisdiction  and  made  a  part 
of  the  general  mass  of  the  commonwealth. 

When  this  case  reached  the  United  States 
Supreme  court,  as  in  due  course  It  soon  did, 
Bradley,  J.,  writing  in  his  opening  sentence 
pronounced  the  question  presented  by  It  for 
decision  to  be:  **Whether  a  state  can  consti- 
tutionally impose  upon  a  steamship  company 
incorporated  under  its  laws  .a  tax  upon  the 
gross  receipts  of  such  company  derived  from 
the  transportation  of  persons  and  property  by 
sea  l>etween  different  states  and  to  and  from 
foreign  countries."  And  his  final  conclusion 
was  "that  the  imposition  of  the  tax  in  ques- 
tion in  this  cause  was  a  regulation  of  inter- 
state and  foreign  commerce  in  confiict  with 
the  exclusive  powers  of  Congress  under  the 
Constitution."  Philadelphia  &  S.  Mail  SS.  Co. 
V.  Pennsylvania,  122  U.  S.  826,  336.  30  L.  ed. 
1200,  1201,  1  Inters.  Com.  Rep.  308,  7  Sup.  Ct. 
Rep.  1118.  In  the  course  of  his  opinion  the 
learned  justice  reasons  thus :  If,  then,  the 
commerce  carried  on  by  the  plaintiff  in  error 
in  this  case  could  not  be  constitutionally  taxed 
by  the  state,  could  the  freights  and  fares  re- 
ceived for  carrying  on  that  commerce  l>e  con- 
stitutionally taxed?  If  the  state  cannot  tax 
the  transportation,  may  it  nevertheless  tax 
the  f^res  and  freights  received  therefor? 
Where  is  the  difference?  Loolcing  at  the  But>- 
stance  of  things,  and  not  at  mere  forms,  it  is 
very  difficult  to  see  any  difference.  The  one 
thing  seems  to  be  tantamount  to  the  other.  It 
would  seem  to  be  rather  metaphysics  than 
plain  logic  for  the  state  officials  to  say  to  the 
company,  we  wllj  not  tax  you  for  the  trans- 
portation you  perform,  but  we  will  tax  you  for 
what  you  get  for  performing  it.  Such  a  posi- 
tion can  hardly  be  said  to  be  based  on  a  sound 
method  of  reasoning.  Turning  to  the  decision 
of  the  Case  of  State  Tax  on  Railway  Gross 
Receipts,  15  Wall.  284,  sub  nom.  Philadelphia 
&  R.  R.  Co.  V.  Pennsylvania,  21  L.  ed.  164,  he 
says  that  a  review  of  the  question  has  con- 
vinced the  court  that  the  first  ground,  to  wit : 
that  the  receipts  from  the  freight  carried  had 
passed  into  the  general  property  of  the  com- 
pany and  lost  their  distinctive  character,  upon 
which  the  decision  in  that  case  was  placed.  Is 
not  tenable.  The  second  ground  upon  which 
that  decision  rested,  he  talces  up  in  relation  to 
the  case  at  bar,  and  thus  disposes  of:  It  cer- 
tainly could  not  have  been  Intended  as  a  tax 
on  the  corporate  franchise,  because  by  the  terms 
of  the  act  It  was  laid  equally  on  the  corpora- 
tions of  other  states  doing  business  in  Pennsyl- 
vania. If  intended  as  a  tax  on  the  franchise 
of  doing  business, — which  in  this  case  is  the 
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STATE  of  Miimesota 
DULUTH  GAS  ft  WATER  COMPANY. 


DULUTH  STREET  RAILWAY  COMPANY. 


SAME 

V. 

HARTMAN  GENERAL  ELECTRIC  COM- 
PANY. 


SAME 
DLXUTH  WATER  ft  LIGHT  COMPANY. 


SAME 

WEST  DULUTH  ELECTRIC   COMPANY. 

(76  Minn.  96.) 

•1.  Gen.  Stat.  1894,  {  ISSO,  was  de- 
•iarned  to  con«titate  tlie  exclvalve 
■tetliod  of  listing  and  asaesBlnar  for 
taxation  the  franchises  and  other  Intan- 
gible property  of  corporations  and  associa- 
tions falling  within  Its  purview.  The  meth- 
od there  provided  for  reaching  such  Intan- 
gible property  for  taxation  Is  by  listing  and 
assessing    the    entire    capital    stock    at    Its 

^Headnotes  by  Mitchell,  J. 


market  or  actual  value,  leas  certahi  specified 
deductions. 

2.  Tlie  personal  property  referred  to 
In  item  7  is  tlie  tangible  property 
specifically-  listed  and  assessed,  and  does 
not  Include  "franchises.**  Item  14  of  S  1524, 
Gen.  Stat.  1894,  providing  for  listing  "fran- 
chises** as  a  separate  and  distinct  class  of 
personal  property,  applies  only  to  private 
persons,  or  others  not  falling  within  the 
provisions  of  S  1580.  The  provision  In  | 
1530  for  deducting  the  total  amount  of  the 
Indebtedness  of  a  corporation  or  association 
from  the  value  of  its  stock  Is  unconstitu- 
tional, because  resulting  in  Inequality  of  tax- 
ation. But  the  invalidity  of  this  provision 
does  not  render  the  remainder  of  the  section 
Invalid. 

8.  Certain  irresnlarities  of  tlie  conntr 
board  and  connty  auditor  in  increas- 
iny  tlie  assessed  valne  of  Items  18  and 
27  of  personal  property,  and  In  extending 
It  on  the  assessment  rolls, — Held  not  to  have 
prejudiced  the  defendants;  it  not  appear- 
ing that,  as  thus  Increased,  either  Item  was 
overvalued.  Gen.  Stat.  1894,  S  1669,  pro- 
viding for  the  taxation  of  railroad  companies 
by  requiring  them  to  pay  a  percentage  on 
their  gross  earnings,  does  not  apply  to  street 
railroads. 

4.  Held,  tliat  npon  tlie  facts  tbe  Dn- 
Intli  Street-Railway  Company  is  not 
a  ''railroad  company,'*  within  the  meaning 
of  S  1669,  Gen.  Stat.  1894. 

(April  26,  1899.) 


business  of  transportation  in  carrying  on  in- 
terstate and  foreign  commerce, — it  would  be 
clearly  unconstitutional. 

The  two  cases  of  Fargo  v.  Michigan,  121  U. 
S.  230,  8ub  nom.  Fargo  v.  Stevens,  80  L.  ed. 
888.  1  Inters.  Com.  Rep.  51,  7  Sup.  Ct.  Rep. 
857.  and  Philadelphia  &  S.  Mall  SS.  Co.  v. 
Pennsylvania,  122  U.  S.  326,  30  L.  ed.  1200,  1 
Inters.  Com.  Rep.  808,  7  Sup.  Ct.  Rep.  1118, 
were  thereupon  generally  considered  to  have 
overruled  The  State  Tax  on  Railway  Gross 
Receipts,  15  Wall.  284,  sub  nom.  Philadelphia 
k  R.  R.  Co.  V.  Pennsylvania,  21  L.  ed.  164,  and 
to  have  Anally  settled  the  law  (see  Rutland  R. 
Co.  V.  Central  Vermont  R.  Co.  63  Vt.  1,  10  L. 
R.  A.  562,  8  Inters.  Com.  Rep.  488,  21  Atl.  262, 
731 :  also  Raney,  Ch.  J.,  in  Osborne  v.  State, 
33  Fla.  162,  25  L.  R.  A.  120,  4  Inters.  Com. 
Rep.  731,  14  So.  588)  ;  and  the  courts  of  Penn- 
sylvania gracefully  acquiesced.  Delaware  &  H. 
Canal  Co.  v.  Com.  1  Monaghan,  36,  1  L.  R.  A. 
232,  2  Inters.  Com.  Rep.  222,  17  Atl.  176,  21 
W.  N.  C.  406,  overruling.  In  conformity  there- 
with, their  former  decisions  in  Philadelphia  & 
S.  Mail  SS.  Co.  V.  Com.  104  Pa.  109;  Pull- 
man's Palace  Car  Co.  v.  Com.  107  Pa.  148; 
and  Western  U.  Teleg.  Co.  v.  Com.  110  Pa. 
405,  20  Atl.  720;  and  holding  the  contrary  in 
Com.  ▼.  New  York,  L.  E.  &  W.  R.  Co.  21  W.  N. 
C.  410;  Com.  v.  Delaware,  L.  &  W.  R.  Co.  21 
W.  N.  C.  412. 

But  the  controversy  was  not  ended.  Maine 
enacted  a  statute  providing  that  every  corpora- 
tion, person,  or  association  operating  a  rail- 
road In  that  state  should  pay  to  the  state  an 
annual  excise  tax  for  the  privilege  of  exercis- 
ing railroad  franchises  In  such  state,  the 
amount  of  such  tax  being  ascertained  by  divid- 
ing the  gross  receipts  from  transportation  dur- 
ing the  preceding  year  by  the  number  of  miles 
of  railroad  operated  to  get  the  average  gross 
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receipts  per  mile  and  then  taking  a  percentage 
of  such  receipts,  larger  or  smaller  according  as 
they  fell  short  of  or  exceeded  certain  stated 
sums.  In  the  case  of  railroads  operating 
partly  within  and  partly  without  the  state  the 
gross  receipts  were  to  be  apportioned  upon 
consideration  of  both  totals  and  averages  and 
mileage  within  the  state  and  in  toto.  The  state 
court  held  this  statute  repugnant  to  the  com- 
merce clause  as  applied  to  the  Grand  Trunk 
Railway,  a  foreign  corporation  carrying  on  In- 
terstate and  international  commerce,  and  the 
attorney  general  carried  the  case  to  the  United 
States  Supreme  Court.  That  tribunal,  speak- 
ing through  Field,  J.,  one  of  the  dissentients  in 
the  case  of  State  Tax  on  Railway  Gross  Re- 
ceipts, 15  Wall.  284,  sub  nom.  Philadelphia  it 
R.  R.  Co.  V.  Pennsylvania,  21  L.  ed.  164,  held 
the  tax  a  valid  one  as  a  true  franchise  tax, 
which  was  merely  measured  by  a  proportion 
of  the  gross  receipts,  and,  being  such,  it  was  of 
no  consequence  where  the  receipts  used  as  a 
standard  came  from, — they  were  not  taxed. 
No  cases  were  cited  to  sustain  this  conclusion, 
except  the  then  recent  one  of  Home  Ins.  Co. 
V.  New  York,  134  U.  S.  594,  33  L.  ed.  1025,  10 
Sup.  Ct.  Rep.  593,  in  which  was  upheld  a  fran- 
chise tax  Imposed  by  New  York  upon  a  corpo- 
ration of  its  own  creation,  not  engaged  in  com- 
merce of  any  kind,  measured  by  its  capital 
stock  when  a  part  of  such  capital  stock  stood 
invested  In  United  States  bonds.  And  the 
prevailing  opinion  closed  with  the  statement 
that  the  case  of  Philadelphia  &  S.  Mail  SS.  Co. 
V.  Pennsylvania,  122  U.  S.  826,  80  L.  ed.  1200, 
1  Inters.  Com.  Rep.  808,  7  Sup.  Ct.  Rep.  1118, 
in  no  way  conflicted  with  this  decision.  **We 
do  not,"  it  was  added,  "question  the  correct- 
ness of  that  decision,  nor  do  the  views  we  hold 
in  this  case  in  any  way  qualify  or  impair  it." 
Maine  v.  Grand  Trunk  R.  Co.  142  U.  S.  217, 
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AUESTIONS  certified  by  tbe  District 
Vt  Court  for  St.  Louis  County  which  arose 
in  actions  brought  to  enforce  collection  of 
personal  taxes  against  the  defendant  corpo- 
rations. Judgment  in  fwvor  of  the  Btate 
directed  with  certain  exceptions. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Charles  C  Teare,  Oeorse  £• 
Arbnry,  and  William  B.  Phelpa  for  the 
State. 

Messrs,  Billaon,  Consdoiit  ft  Diokin- 
■on,  for  Duluth  Street  Railway  Company: 

The  clause  authorizing  a  deduction  of  the 
corporate  debts  was  intended  by  the  legis- 
lature to  authorize  a  deduction  of  dS>ts 
from  the  value  of  corporate  franchises,  just 
as,  in  the  case  of  individuals^  debts  may  be 
deducted  from  credits. 

The  statute  would  remain,  after  a  loss  of 
this  clause,  as  complete,  symmetrical,  and 


harmonious  as  it  could  have  been  with  it; 
nor  is  there  any  reason  to  suppose  that  the 
legislature  would  have  changMl  in  other  re- 
spects its  scheme  of  taxation  if  it  had  fare- 
seen  the  invalidity  of  this  particular  clause. 

In  the  cases  at  bar  there  could  not  have 
been  in  any  event  a  deduction  of  debts,  be- 
cause thare  is  no  stodc  value  to  deduct  from; 
all  the  corporations  being  insolvoit,  and 
their  stock  of  no  value  whatever. 

Even  with  the  obnoxious  clause  dropped 
out»  no  element  of  franchise  value  can  be 
found  in  the  stock  of  any  of  these  com- 
panies. 

It  was  not  through  caprice  that  the  legis- 
lature directed  that  this  residuum  of  value 
should  be  listed  as  "stocks." 

It  was  as,  and  in  the  form  of,  ''stocks" 
that  it  was  intended  to  subject  this  residu- 
ary value  of  taxation. 


8  Inters.  Com.  Rep.  807,  12  Sup.  Ct.  Rep.  121, 
163. 

From  this  decision  four  judges,  Bradley,  Har- 
lan, Lamar,  and  Brown,  JJ.,  the  first  writing, 
dissented.  Conceding,  they  said  in  substance, 
that  a  state  has  the  power  to  exact  from  a  for- 
eign corporation  a  tax  for  the  priyiiege  of  ex- 
ercising corporate  franchises  within  its  bor- 
ders, yet  it  cannot  adopt  an  unconstitutional 
mode  of  doing  so.  They  insisted  that  the  mode 
adopted  in  the  case  at  bar  was  the  laying  of  a 
tax  on  gross  receipts  the  major  part  of  which 
came  from  foreign  and  interstate  commerce, 
and  therefore  the  tax  was  laid  on  that  com- 
merce, and  was  for  that  reason  void.  They 
insisted  that  the  decision  was  a  plain  departure 
from  the  following  line  of  decisions:  Pickard 
▼.  Pullman  Southern  Car  Co.  117  U.  8.  34,  29 
L.  ed.  785,  6  Sup.  Ct.  Rep.  635;  Leloup  v. 
Port  of  Mobile.  127  U.  S.  640,  32  L.  ed.  311,  2 
Inters.  Com.  Rep.  134,  8  Sup.  Ct.  Rep.  1380; 
Norfolk  &  W.  EL  Co.  v.  Pennsylvania,  136  U.  S. 
114,  34  L.  ed.  394,  3  Inters.  Com.  Rep.  178,  10 
Sup.  Ct.  Rep.  958;  Crutcber  v.  Kentucky,  141 
U.  S.  47,  35  L.  ed.  640,  11  Sup.  Ct.  Rep.  851 ; 
Philadelphia  &  S.  Mall  8S.  Co.  v.  Pennsylvania, 
122  U.  S.  326,  3Q  L.  ed.  1200,  1  Inters.  Com. 
Rep.  308,  7  Sup.  Ct.  Rep.  1118.  They  express 
themselves  vigorously.  They  declare  that  the 
Supreme  Court,  and  some  of  the  state  courts, 
have  gone  to  a  great  length  in  sustaining  cor- 
porate taxation.  That  the  train  of  reasoning 
may  be  questionable.  That,  according  to  this 
class  of  decisions,  a  corporation  may  be  taxed 
several  tiroes  over, — for  Its  charter,  franchises, 
for  the  privilege  of  carrying  on  its  business, 
upon  its  capital,  and  upon  its  property;  and 
that  each  of  these  taxations  may  be  carried 
to  the  full  amount  of  the  property  of  the  com- 
pany. Adverting  to  the  decision  that  a  tax  in 
terms  upon  the  capital  stock  of  the  Western 
Union  Telegraph  Company  in  Massachusetts, 
graduated  according  to  mileage  of  the  lines 
within  that  state  as  compared  with  the  total 
mileage,  was  but  a  taxation  of  the  property  of 
the  company  within  the  state  although  laid 
upon  capital  stock;  and  that  it  as  well  might 
have  been  laid  on  gross  receipts;  and  th^t  by 
this  decision  a  tax  may  be  laid  upon  gross  re- 
ceipts of  a  corporation  for  the  privilege  of  ex- 
ercising its  franchise  within  the  taxing  state 
if  graduated  according  to  mileage, — ^they  say: 
"Then  it  comes  to  this:  A  state  may  tax  a 
railroad  company  apon  its  gross  receipts  in 
proportion  to  the  number  of  miles  run  within 
the  state  as  a  tax  on  its  property ;  and  may 
also  lay  a  tax  upon  these  same  gross  receipts 
in  proportion  to  the  same  number  of  miles  for 
the  privilege  of  exercising  its  franchise.*'  The 
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dissent  closes  thus:  "I  do  not  know  what 
else  it  may  not  tax  the  gross  receipts  for.  If 
the  interstate  commerce  of  the  country  is  not, 
or  will  not  be,  handicapped  by  this  course  of 
decision,  I  do  not  understand  the  ordinary  prio- 
clplea  which  govern  human  conduct." 

Notwithstanding,  the  views  expressed  by 
Peckham,  J.,  writing  for  the  court  in  McIIenry  . 
V.  Alford,  168  U.  S.  651,  670,  671.  42  L.  ed. 
614,  621,  18  Sup.  Ct.  Rep.  242,  practically 
conceding  that  a  state  tax  on  railway  gross 
receipts  derived  wholly  or  partly  from  inter- 
state commerce  would  be  void  for  conflict  with 
the  commerce  clause  of  the  United  States  Con- 
stitution, the  whole  contest  is  again  open. 

Thus,  the  Maryland  court  of  appeals  haa 
just  decided  (February  20,  1901)  that  a  stat- 
ute of  that  state  imposing  a  state  tax  of  1  per 
cent  upon  the  gross  receipts  of  all  domestic 
bteam  railroad  corporations  doing  business 
therein,  and  upon  those  whose  lines  extend  bt^ 
yond  the  state  the  same  rate  per  cent  upon 
such  proportion  of  their  gross  earnings  as  their 
mileage  within  the  state  l>ears  to  the  entire 
length  of  the  line.  Imposes  a  franchise  tax  upon 
domestic  corporations  measured  merely  by  the 
extent  of  the  receipts,  and  (herefore  the  source 
of  such  receipts,  as  from  Interstate  commerce, 
is  immaterial,  and  does  not  affect  the  validity 
of  the  tax.  Cumberland  &  P.  R.  Co.  v.  State, 
92  Md.  668.  52  L.  R.  A.  764,  48  Atl.  503. 

The  opinion  of  tbe  court  in  that  case,  by 
Pearce,  J.,  is  an  elaborate  argument  to  show 
that  the  case  of  the  State  Tax  on  Railway  Gross 
Receipts,  15  Wall.  284,  «u&  nom.  Philadelphia 
&  R.  R.  Co.  V.  Pennsylvania,  21  L.  ed.  164,  was 
not  overruled  by  Fargo  v.  Michigan,  121  U.  S. 
280,  8uh  nom,  Fargo  v.  Stevens,  30  L.  ed.  888, 
1  Inters.  Com.  Rep.  51,  7  Sup.  Ct.  Rep.  857, 
and  Philadelphia  &  S.  Mail  SS.  Co.  v.  Pennsyl- 
vania, 122  U.  S.  326.  30  L.  ed.  1200,  1  Inters. 
Com.  Rep.  308,  7  Sup.  Ct.  Rep.  :!118,  as  has 
so  often  been  asserted;  at  any  rate,  If  such 
can  justly  be  claimed,  that  it  was  reclothed 
with  authority  by  the  subsequent  decision  in 
Maine  v.  Grand  Trunk  R.  Co.  142  U.  S.  217, 
35  L.  ed.  994,  3  Inters.  Com.  Rep.  807,  12  Sup. 
Ct.  Rep.  121,  163.  Apart  from  this,  he  con- 
tends that  the  first  of  these  cases  was  sound  in 
principle  anyway. 

Thus  the  question  remalna  The  series  of 
decisions  cannot  be  wholly  reconciled,  and 
those  upon  one  side  or  the  other  must  in  time 
be  positively  and  finally  declared  unsound. 

2.  Railroad,    steamship,     navigation,    express, 
and  telegraph  companies  generally. 

Apart  from  the  question  of  interstate  com- 


1899. 


State  v.  Dulttth  Gas  ft  Watbb  Go, 


The  l^slatiire  had  its  option  aa  to  the 
form  in  which  this  residuary  element  of 
value  should  be  taxed.  It  has  chosen  to  tax 
it  as  "stocks."  It  cannot  at  the  same  time 
tax  the  "stocks,"  and  the  underlying  fran- 
chises or  other  value  of  which  the  stock  is 
another  form. 

When  the  legislature  elected  to  pursue 
the  franchise  value  in  the  form  of  stocks, 
the  tax  must  manifestly  stand  or  fall,  ac- 
cording as  the  stocks  have  or  have  not  ac- 
tual value. 

A  corporation,  which  is,  and  for  many 
years  last  past  has  been^  duly  organized  and 
existing  under  title  I  of  diap.  34,  Minn. 
G^n.  Stat.  1878,  and  the  acts  amendatory 
thereof  and  supplemental  thereto;  and  the 
general  nature  of  whose  business  was  and 
is  to  construct,  maintain,  and  operate  rail- 
ways in  the  streets  and  highways  of  the  city 


of  Duluth,  and  its  suburbs,  including  Lake- 
side, Lester  Park,  West  Duluth,  and  New 
Duluth,  and  in  the  roads  connecting  the 
same  in  St.  Louis  county,  Minnesota,  upon 
which  the  right  so  to  do  may  be  acquired  by 
such  corporation,  by  purchase,  condemna- 
tion, or  otherwise;  and  which  during  the 
years  1894  and  1895  owned  and  operated  a 
passenger  railway  line  16  miles  in  length  in 
the  streets  of  the  city  of  Duluth,  and  along 
the  rights  of  way  acquired  by  it  by  purchase 
and  condemnation;  and  which  has  been  de- 
clared by  the  legislature  of  the  state  of 
Minnesota  to  be  "a  corporation  organized 
and  existing  under  the  general  railroad  law 
of  this  state," — ^is  a  railroad  corporation 
within  the  meaning  of  §  I,  chap.  II,  of  the 
General  Laws  of  1887,  so  as  to  be  taxable 
as  therein  described. 
The  statute  providing  for  the  taxation  of 


merce,  the  courts  have  frequently  had  occa- 
sion to  express  themselves  concerning  taxes  on 
corporate  recelpta 

The  various  phases  In  which  cases  have  been 
presented  do  not  readily  admit  of  systematic 
groaplng. 

A  tax  on  gross  earnings  payable  in  instal- 
ments may  be  discharged  by  a  single  payment 
before  all  but  the  first  accrues.  Northern  P. 
R.  Co.  V.  Raymond,  5  Dak.  356,  1  L.  R.  A.  732, 
2  Intera  Com.  Rep.  321,  40  N.  W.  638. 

A  charter  provision  that  a  railroad  and  its 
property  shall  not  be  subject  to  a  higher  tax 
than  a  stated  percentage  on  its  annual  income, 
permits  the  taxation  of  gross  earnings  from 
the  business  of  the  line,  not  net  income  only, 
nor  rental  from  a  lease  of  the  road.  Gold- 
smith V.  Augusta  &  S.  R.  Co.  62  Ga.  468. 

Whether  or  not  a  statute  imposing  upon  a 
domestic  railroad  an  obligation  to  pay  the 
state  a  fixed  proportion  of  the  passenger  fares 
It  collects  between  two  cities  on  its  line  in 
consideration  of  the  grant  of  a  franchise  to 
build  and  operate  it  and  collect  fares  and  tolls 
therein  is  void  for  conflicting  with  the  consti- 
tutional right  of  citizens  of  the  Union  to  pass 
through  or  depart  from  the  state  because  in 
effect  a  capitation  tax,  it  is  no  defense  to  a 
suit  by  the  state  for  its  share  after  the  rail- 
road has  actually  collected  the  fares  for  the 
use  of  the  state.  State  v.  Baltimore  &  O.  R. 
Co.  34  Md.  374. 

When  this  case  reached  the  Supreme  Court 
the  decision  was  affirmed,  but  this  proposition 
was  not  agreed  to.  It  was  there  said  that  the 
doctrine  that  the  part  of  the  fares  which  the 
company's  charter  obliged  it  to  pay  the  state 
was  state  money  which  the  company  was 
agent  to  collect,  and  which  it  held  in  trust  for 
the  state,  and  was  bound  to  pay  over  Irre- 
spective of  the  constitutionality  of  the  statute, 
had  no  application.  The  court  did  say  that, 
inasmuch  as  a  state  has  the  right  to  build 
transportation  lines  and  to  authorize  individ- 
uals or  bodies  corporate  so  to  do  and  has  an  un- 
limited right  In  its  discretion  to  charge  tolls, 
freights,  and  fares,  and  to  authorize  Its  dele- 
irates  or  grantees  so  to  do,  it  can,  in  either 
case,  cnnstitutlonally  talce  any  part  or  any 
class  of  the  receipts  that  it  and  Its  grantee  or 
creature  may  agree  upon.  Baltimore  &  O.  R. 
Co.  V.  Maryland,  21  Wall.  456,  22  L.  ed.  678. 
Miller,  J.,  however,  dissented  upon  the  ground 
that  the  case  was  within  the  principle  of  Cran- 
dall  V.  Nevada,  6  Wall.  35,  18  L.  ed.  745. 

One  state  cannot  constitutionally  tax  the  en- 
tire gross  receipts  of  a  consolidated  railroad 
corporation  operating  in  several  states  and 
made  up  of  constituent  corporations  chartered 
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by  different  statea  Its  power  in  this  re- 
spect is  limited  to  the  gains  within  its  own 
territory.  State  Treasurer  v.  Auditor  General, 
46  Mich.  224,  9  N.  W.  258. 

Under  a  statute  laying  an  annual  tax  upon 
the  gross  receipts  per  mile  of  all  roads  actually 
and  regularly  operated  by  domestic  railroad 
companies  in  lieu  of  all  other  taxes  except  on 
real  estate  capable  of  alienation  and  not  es- 
sential to  the  exercise  of  their  franchises,  and 
providing  that  when  a  railroad  lies  partly 
within  and  partly  without  the  state  there  shall 
be  paid  such  a  portion  of  the  thereby  Imposed 
tax  as  the  length  of  the  road  within  the  state 
bears  to  the  whole  length  of  the  operated  por- 
tion thereof,  a  corporation  formed  by  the  con- 
solidation of  domestic  and  foreign  companies 
operating  lines  both  within  and  without  the 
state,  some  owned  and  others  leased  in  per- 
petuity, is  taxable  upon  the  gross  receipts  of 
the  domestic  railroads  in  the  consolidation,  and 
not  upon  the  proportionate  mileage  basis. 
Chicago  &  N.  W.  R.  Co.  v.  Auditor  General,  53 
Mich.  79,  18  N.  W.  586. 

Advances  made  by  a  foreign  railroad  corpo- 
ration to  domestic  roads  in  Its  system  of  lines 
to  pay  interest  on  the  latter's  debts,  and  in 
consideration  of  a  traffic  agreement  and  prom- 
ise of  repayment  constitute  no  part  of  the  tax- 
able earnings  of  the  recipients.  Re  Taxation 
of  Grand  Trunk  R.  Co.  6  Det.  L.  N.  No.  16, 
Atty.  Gen.'8  Ol>.  S48a. 

In  computing  the  miles  of  railroad  operated 
by  a  union  railroad  station  company  In  order 
to  tax  the  gross  Income  per  mile,  separate 
traclcs  should  be  treated  as  main  lines,  and  their 
as?regate  mileage  returned;  but  this  does  not 
mean  that  where  a  single  track  is  used  by  two 
companies  the  length  should  be  doubled ;  nor 
that  each  of  two  tracks  exclusively  used  by 
one  company  should  be  measured;  nor  that 
switches  be  regarded  as  additional  track ;  but 
that  there  should  be  measured  a  line  for  each 
railroad  entering  the  depot,  provided  there  are 
as  many  tracks  as  roads  no  two  of  which  are 
used  exclusively  by  any  one  road.  Fort  Smith 
Union  Depot  Co.  v.  Railroad  Comrs.  118  Mich. 
340,  76  N.  W.  631. 

Tracks  over  which  a  railroad  runs  trains, 
but  which  it  does  not  exclusively  control,  are 
not  counted  for  the  purpose  of  computing  a 
tax  upon  Its  gross  Income  per  mile  of  road  ac- 
taal!y  operated  within  the  state.  Detroit,  G. 
R.  &  W.  R.  Co.  V.  Railroad  Comrs.  119  Mich. 
132,  77  N.  W.  631. 

Sums  received  for  switching,  rentals  of  ap- 
proaches, tracks  and  terminals,  and  Interest  on 
money  deposits  are  part  of  the  gross  income. 
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gross  earnings  extends  to  all  railroad  com- 
panies. 

Messrs.  Wasbbiuni,  Iiowia,  A  Bailey, 

for  other  defendants: 

It  may  well  be  questioned  whether  such  a 
license  as  this,  from  a  municipality,  to  allow 
pipes  and  mains  to  be  laid  in  and  under  the 
streets  and  alleys  of  a  town,  is  a  franchise 
at  all,  within  the  meaning  and  intendment 
of  the  statute;  and  whether  it  could  ever  be 
subject  to  be  taxed  as  a  property  item. 

People  V.  Lynch,  61  Cai.  15,  21  Am.  Rep. 
677;  Davis  v.  New  York,  14  N.  Y.  506,  67 
Am.  Dec.  186;  Chicago  City  R.  Co,  v.  Peo- 
ple ex  rel  Story,  73  III.  548. 

Even  if  subject  to  taxation,  it  is  not  a 
thing  of  value  to  the  corporation  separate 
and  apart  from  its  business. 

The  levy  of  a  tax  is  a  matter  solely  of 
statutory  creation,  and  it  can  only  be  en- 


forced by  means  and  methods  provided  by 
statute. 

Covington  Qnslight  Co.  v.  Covington,  92 
Ky.  312,  17  S.  W.  808;  Porter  v.  Rockford, 
R.  I.  d  8t.  L.  R.  Co.  76  111.  561;  Cabin  Creek 
Dist.  lid.  of  Edu.  v.  Old  Dominion,  I.  M.  d 
M.  Co.  18  W.  Va.  441;  Raynsford  v.  Phelps, 
43  Mich.  347,  38  Am.  Rep.  189,  5  N.  W.  403; 
Camden  v.  Allen,  26  N.  J.  L.  399 ;  Caronde- 
let  iise  of  Router  v.  Picot,  38  Mo.  125 ;  Os- 
bom  v.  Bank  of  United  States,  9  Wbeat. 
859,  6  L.  ed.  233;  Brown  v.  Maryland,  12 
Wheat  444,  6  L.  ed.  687. 

It  has  not  been  the  policy  of  the  law  any- 
where to  subject  a  taxpayer  to  the  mercy  or 
caprice  of  assessing  officers  or  boards  of 
equalization  in  such  manner,  and  audi  is 
not  the  policy  of  the  law  of  the  state  of 
Minnesota. 

Beach,  Priv.  Corp.  §  798;  1  Desty,  Taxn. 


Ibid. ;  Chicago  &  W.  M.  R.  Co.  v.  Railroad 
Com  re.  119  Mich.  135,  77  N.  W.  1116. 

When  a  railroad  charter  provides  for  the 
payment  of  a  percentage  of  the  gross  earnings 
in  lieu  of  all  taxes  and  assessment,  payments 
to  commence  as  soon  as  a  certain  number  of 
miles  of  the  road  shall  be  completed;  and  the 
company  has  the  power  to  divide  its  lines  and 
franchises  so  that  several  distinct  and  separate 
railroads  may  be  created  under  the  exclusive 
ownership  and  control,  respectively,  of  inde- 
pendent corporations  possessed  of  like  fran- 
chises, and  exercises  sach  power,  a  successor 
acquiring  one  of  such  railroads  becomes  liable 
to  the  tax  as  soon  as  the  requisite  number  of 
miles  are  completed  on  any  one  of  the  original 
lines,  regardless  of  whether  such  mileage  is 
completed  upon  Its  own  particular  road  or  not. 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Pfaender,  23 
Minn.  217. 

Compensation  paid  by  one  railroad  to  an- 
other for  the  right  to  run  trains  over  Its  tracks 
should  not  be  counted  among  the  gross  earn- 
ings taxable  under  a  statute  requiring  as  a 
basis  of  taxtion  a  statement  of  receipts  and 
expenditures  on  account  of  the  operation  of  the 
road.  State  v.  St.  Paul,  H.  &  M.  R.  Co.  30 
Minn.  311.  15  N.  W.  307. 

A  railroad  corporation  acquiring  by  contract 
a  right  of  perpetual  use  between  designated 
termini  of  a  line  and  branches  belonging  to  an- 
other company  in  common  with  such  company 
to  run  locomotives,  cars,  and  trains  thereon, 
when  there  is  attached  and  appurtenant  to  auch 
railroad  an  exemption  from  other  taxation  and 
an  obligation  to  pay  In  lieu  thereof  a  percentage 
of  gross  receipts,  gets  such  an  Interest  In  and 
takes  the  use  of  such  road  burdened  with  a  li- 
ability to  pay  such  percentage  tax.  State  v. 
Northern  P.  R.  Co.  32  Minn.  294,  20  N.  W.  234. 

An  ordinance  of  a  state  constitutional  con- 
vention adopted  as  part  of  the  fundamental 
law  providing  for  the  levy  upon  and  collection 
from  certain  railroad  companies  of  an  annual 
percentage  tax  upon  their  gross  receipts  from 
fares  and  freights  (less  those  from  the  United 
States,  and  deducting  Federal  taxes)  does  not 
contravene  the  5th  and  6th  Amendments  to  the 
United  States  Constitution,  since  these  merely 
limit  the  powers  of  the  general  government,  and 
have  no  application  to  states.  North  Missouri 
R.  Co.  V.  Maguire,  49  Mo.  490;  Affirmed  in  20 
Wall.  46,  22  L.  ed.  287. 

When  a  railroad  reduces  the  salaries  of  its 
officers  and  employees  in  a  given  year  Its  re- 
ported net  income  for  the  previous  year  may, 
for  the  purposes  of  taxation,  be  increased  by 
the  amount  of  the  reduction,  on  the  theory  that 
so  much  might  have  been  saved  in  expenses  by 
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economical  administration.  In  absence  of  any 
proof  that  the  prior  outlay  was  necessary. 
State  V.  Virginia  &  T.  R.  Co.  24  Nev.  53,  49 
Pac.  945,  60  Pac.  607. 

Under  a  statute  requiring  every  railroad  cor- 
poration to  pay  for  the  privilege  of  exercis- 
ing its  franchise  an  annual  tax  equaling  a 
stated  percentage  upon  Its  gross  earnings  with- 
in the  state,  including  transportation  or  trans- 
mission business  beginning  and  ending  within 
the  state  and  excluding  earnings  from  interstate 
business.  Income  from  stocks  and  bonds  of 
other  corporations  must  be  counted  in.  Peo- 
ple ea  rel.  New  York  C.  &  H.  R.  R.  Co.  v.  Rob- 
erts. 82  App.  DIv.  113.  52  N.  Y.  Snpp.  859. 

Not  so,  however,  any  part  of  the  compensa- 
tion received  for  carrying  the  malls,  even  where 
a  part  thereof  Is  paid  for  mail  matter  taken 
up  and  set  down  within  the  state,  when  that  Is 
so  mingled  with  mails  originating  and  ter- 
minating without  the  state  that  segregation 
and  apportionment  are  Impossible.  People  em 
rel.  New  York  C.  it  H.  R.  R.  Co.  v.  Morgan,  168 
N.  Y.  1,  60  N.  E.  1041.  Affirming  67  App.  DIv. 
302,  68  N.  Y.  Supp.  135. 

A  corporation  organized  to  make  a  complete 
slack-water  communication  between  a  designat- 
ed city  and  the  state  line,  and  authorized  to  col- 
lect tolls  upon  every  ton  of  freight  transported 
upon  its  works,  but  forbidden  in  express  terms 
to  engage  directly  or  Indirectly  in  transport- 
ing or  storing  merchandise,  etc.,  though  cer- 
tainly no  transportation  company,  is  none  the 
less  within  a  statute  imposing  a  specified  tax 
upon  the  gross  receipts  of  every  railroad,  ca- 
nal, and  transportation  company  liable  to  a 
tonnage  tax  under  another  section  in  the  same 
statute,  which  does  in  positive  terms  include 
It,  when  It  is  plain  that  the  two  sections  are 
so  intimately  blended  as  to  require  being  con- 
strued together,  and  that  the  phrase  "trans- 
portation company'*  is  a  mere  collective  name 
to  designate  the  companies  other  than  rail- 
roads and  canals  within  the  tonnage  tax  sec- 
tion.    Com.  V.  Monongahela  Nav.  Co.  66  Pa.  81. 

The  court  below  in  a  much  more  logical  and 
direct  opinion  had  held  the  company  not  within 
the  statute.  It  would  have  been  better  to  leave 
It  to  the  legislature  to  bring  it  in  by  amend- 
ment. It  is  certainly  safer  to  leave  tax  legis- 
lation to  the  legislature,  which  Is  usually 
prompt  to  tax  everything  in  sight,  especially 
corporations. 

A  foreign  railroad  corporation  cannot  es- 
cape payment  of  a  state  tax  upon  Its  gross 
receipts,  otherwise  a  valid  one,  by  sending 
them  to  its  home  office  so  that  they  are  with- 
out the  taxing  state.     Delaware  &  H.  Canal  Co. 
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340;  State  Railroad  Taw  Oaaea,  02  U.  S.  578, 
23  L.  ed.  663;  Com,  ▼.  Hamilton  Mfg.  Co. 
12  Allen,  208.  Spring  Valley  Watenoorks 
r.  Schottler,  62  Cal.  60;  Com.  v.  Lancaster 
8av.  Bank,  123  Mass.  405;  Society  for  Sa/o. 
ingn  y.  Coiie,  6  Wall.  607,  18  L.  ed.  002; 
Burke  v.  Badlam,  57  Cal.  603;  Porter  v. 
Rockford,  R.  /.  d  St.  L.  R.  Co.  76  111.  561; 
Henderson  Bridge  Co.  v.  Com.  00  Ky.  623, 
20  L.  JR.  A.  73,  31  S.  W.  486. 

Where  a  franchise  is  to  be  taxed  a  just 
taxable  value  can  only  be  reached  through 
a  consideration  and  valuation  of  its  tan- 
gible property,  or  through  deductions  au- 
thorized by  the  statute. 

Covington  Oaalight  Co.  ▼.  Covington,  02 
Ky.  312,  17  S.  W.  808. 

MIteKelly  J.,  delivered  the  opinion  of  the 
court: 
The  facts  in  all  these  cases  (whidi  were 


brought  to  enforce  the  collection  of  personal 
taxes)  being  essentially  the  same,  it  will  be 
sufficient  to  state  those  in  the  case  against 
the  Duluth  Gas  &  Water  Company. 

This  is  a  domestic  corporation  organized 
to  manufiicture  gas  for  public  and  private 
consumption,  and  to  furnish  water  to  the 
inhabitants  of  the  city  of  Duluth,  which  is 
its  principal  place  of  business.  It  is  not, 
and  never  has  been,  the  owner  of  any  annui- 
ties, royalties,  or  patent  rights;  and  the 
only  franchise  it  has  ever  owned,  except  the 
franchise  to  be  a  corporation,  is  the  right 
and  privilege,  under  an  ordinance  of  the 
city,  to  lay  its  pipes  under  and  along  the 
public  streets  of  the  city,  and  to  maintain 
and  operate  the  same  for  the  purpose  of 
furnishing  gas  and  water  for  public  and 
private  consumption.  Neither  the  company 
nor  any  of  its  officers  listed  its  personal 
property  for  taxation  during  the  year  1807, 


T.  Com.   1   Monaghan,  36,   1  L.   R.  A.  232,  2 
Inters.  Com.  Rep.  222,  17  Atl.  176. 

A  state  tax  upon  the  gross  receipts  from  bus- 
inen  transacted  within  the  taxing  state  by  a 
foreign  telegraph  company  is  valid.  Western 
U.  Teleg.  Co.  v.  Com.  110  Pa.  405.  20  Atl.  720. 

Sams  called  rentals  are  really  tolls  within  a 
statute  imposing  a  specific  tax  npon  the  gross 
receipts  of  railroad  companies  when  paid  to  a 
foreign  railroad  for  use  of  a  part  of  its  line, 
a  branch  road  wholly  within  the  state,  by  Its 
lessee  for  carrying  coal,  merchandise,  and  pas- 
sengers, both  between  points  within  the  state, 
and  from  them  to  points  beyond  Its  borders. 
Com.  V.  New  York,  L.  E.  &  W.  R.  Co.  145  Pa. 
38,  22  Atl.  212. 

Bat  payments  for  trackage  when  the  tracks 
are  used  in  common  by  lessor  and  lessee  are 
DO  part  of  the  subject-matter  of  the  tax.  Com. 
V.  New  York,  L.  B.  &  W.  R.  Co.  145  Pa.  200.  22 
Atl.  807. 

These  points  in  the  foregoing  Pennsylvania 
cases  are,  of  coarse,  unaffected  by  the  rulings 
before  referred  to  respecting  the  same  taxes 
in  relation  to  interstate  commerce. 

A  state  Is  not  inhibited  from  taxing  tolls  re- 
celyed  by  a  railroad  for  the  use  of  its  line 
within  the  state  by  another  road,  by  the  fact 
of  the  extension  of  the  line  beyond  Its  borders. 
Xew  York,  L.  E.  it  W.  R.  Co.  ▼.  Pennsylvania, 
158  v.  S.  431,  80  L.  ed.  1043,  15  Sup.  Ct.  Rep. 
896. 

An  express  company  subjected  to  a  state  tax 
upon  Its  gross  lecelpts  from  express  business 
done  wholly  within  the  taxing  state,  when 
tbereoat.  daring  the  period  they  were  accru- 
ing. It  paid  to  railroad  carriers  for  transport- 
ing its  express  matter,  some  a  fixed  yearly  sum 
for  all  senrice  and  facilities,  others,  a  fixed 
rate  per  hundred  weight  carried,  and,  others 
still,  a  sum  equal  to  a  stated  percentage  of  Its 
receipts  for  expressage  upon  their  roads,  all 
of  which  railroad  carriers  In  turn  paid  a  state 
tax  under  the  same  law  upon  their  gross  re- 
ceipts IndoslTe  of  the  payments  by  such  ex- 
press company, — is  not  thereby  within  the  pro- 
visos of  the  taxing  acts,  that  where  the  works 
of  one  such  taxpayer  are  leased  to  and  run  by 
another,  the  gross-receipts  tax  shall  be  ap- 
portioned between  them,  and  the  state  shall 
look  to  the  lessee  or  operator  in  the  first  In- 
sunce,  and,  upon  collecting  the  tax,  the  other 
shall  not  be  liable  to  any  tax  upon  the  propor- 
tion of  such  receipts  as  rental  for  the  use  of 
t-iv'h  works.  Com.  v.  United  States  Exp.  Co. 
157  Pii.  570,  27  Atl.  80(1,  Affirming  18  Pa.  Co. 
Ct.  Pa.  225. 
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A  percentage  of  value  paid  by  one  railroad 
company  to  another  for  the  use  of  its  equip- 
ment is  an  operating  expense  to  be  deducted 
from  the  gross  earnings  for  the  purpose  of  tax- 
lug  the  net  earnings,  where  these  are  exempt 
by  statute  until  they  realize  6  per  cent  on  the 
Invested  capital.  Com.  v.  Philadelphia  &  E. 
R.  Co.  164  Pa.  252,  30  Atl.  145. 

A  tax  on  the  gross  receipts  of  railroad,  steam* 
boat,  and  other  transportation  companies,  and 
express,  telegraph,  palace,  and  sleeping  car 
companies,  that  has  none  of  the  attributes  or 
characteristics  of  an  income  tax,  in  that  it  Is 
neither  a  general  tax  on  all  Incomes  of  all 
inhabitants,  nor  even  upon  all  sources  of  In- 
come In  the  selected  classes,  but  plainly  a  tax 
on  transportation,  cannot  be  sustained  as  an 
income  tax.  Philadelphia  &  S.  Mall  SS.  Co. 
V.  Pennsylvania,  122  U.  S.  826,  80  L.  ed.  1200, 
1  Inters.  Com.  Rep.  308,  7  Sup.  Ct.  Rep.  1118. 

Gross  receipts  of  a  railroad  in  the  hands  of 
a  receiver  appointed  by  a  Federal  court  are 
still  subject  to  state  taxation.  Com.  v.  Buffalo, 
N.  Y.  &  P.  R.  Co.  2  Dauph.  Co.  Rep.  216. 

Taxes  on  gross  earnings  of  a  railroad  are 
taxes  upon  the  property  of  the  road,  so  as  to  be 
payable  by  the  lessor  rather  than  the  lessee, 
when  the  rent  is  a  definite  proportion  of  the 
gross  earnings,  and  the  tax  law  requires  the 
lessee  to  pay  the  tax  and  deduct  It  from  the 
rent.  Vermont  &  C.  R.  Co.  v.  Vermont  C.  R. 
Co.  68  Vt.  1,  10  L.  R.  562,  8  Inters.  Com.  Rep. 
488,  21  Atl.  262,  781. 

Under  statutes  providing  that  every  railroad 
company  and  every  operator  of  a  railroad 
within  the  state  shall  make  yearly  a  sworn  re- 
turn of  the  gross  earnings  of  such  road  and  the 
number  of  miles  operated  during  the  year,  and 
shall  apply  for  and  receive  a  license  to  operate 
such  road  upon  paying  fees,  (1)  4  per  cent  of 
the  gross  earnings  when  these  equal  or  exceed 
$3,000  a  year  per  mile  In  operation,  (2)  2  per 
cent  when  they  range  between  $3,000  and  $1.- 
500,  and  $5  per  mile  In  addition,  and  (3)  only 
the  $5  per  mile  when  less  than  $1,500, — ^a 
railroad  corporation  whose  annual  gross  earn- 
mgs  exceed  )|I3,000  per  mile  of  the  aggregate 
mileage  of  all  the  roads  It  operates,  when  It 
operates  several  distinct  and  Independent  lines, 
is  liable  to  the  4  per  cent  gross-earnings  tax 
of  the  first  class,  although  some  of  these  sep- 
arate lines  do  not,  of  themselves,  earn  as  mut-b 
as  $3,000  per  mile  a  year.  State  69  reL  Chi- 
cago. M.  &  St.  P.  R.  Co.  V.  McFetridge,  56  Wis. 
256,  14  N.  W.  185. 
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and  it  failed  and  refused  to  make  any  state- 
ment or  return  under  either  §  1524  or  1630, 
€kui.  Stat.  1894.  Thereupon  the  city  assessor 
made  and  returned  a  statement  of  its  per- 
sonal property  for  taxation,  ajid  of  his  as- 
sessment and  appraisal  of  the  value  there- 
of, on  June  26,  1807,  and  filed  the  same  in 
the  office  of  the  county  auditor,  whereby 
and  wherein  he  listed  and  returned  as  per- 
sonal property  belonging  to  the  company  on 
May  1,  1807,  the  following  (the  return  be- 
ing* made  upon  a  blank  of  the  form  con- 
tained in  §  1524,  and  the  only  items  in  the 
blank  under  which  property  was  assessed 
being  Noe.  1,  5,  10,  14,  18,  and  27) : 

(1)  Horses    3    years    old    and 

over,  assessor's  valuation...  $  120  00 
(5)  Wagons      and     carriages, 

four   100  00 

(10)  nousehold  and  office  fur- 
niture of  all  descriptions. . .  386  00 
(14)   Franchises,         annuities, 

royalties,  and  patent  rights.  126,000  00 
(18)   Mfrs.'  tools,  implements, 

machinery,    engines,    boilers, 

gas  mains,  etc 175,000  00 

(27)    The  value  of   all   other 

articles  of  personal  property 

not  included  in  preceding  26 

items,  water  mains,  etc 325,000  00 

Total  value  of  all  the  items 
as  determined  by  the  as- 
sessor for  taxation $625,605  00 

The  word  ''iras  mains,"  in  item  18,  and 
"water  mains,"  in  item  27,  were  written  in 
after  the  prior  printed  words  in  the  blank. 

8.  Mitcellaneaua  oorporationB, 

A  corporation  taxable  upon  Its  annual  net 
earnings  or  income  Is  subject  to  taxation  npon 
the  difference  between  expenses  and  receipts 
divided  or  divisible  among  Its  stockbolders, 
whether  dividends  in  form  or  not.  It  Is  not 
entitled  to  have  such  dlstrlbntlons  to  stock- 
holders regarded  'as  capital  retamed  rather 
than  profits  either  wholly  or  in  part,  merely 
because  the  capital  is  invested  in  oil  wells 
tending  to  exhaustion.  Com.  v.  Ocean  Oil  Co. 
59  Pa.  61.  And,  to  the  same  effect,  Com.  v. 
Penn  Gas  Coal  Co.  62  Pa.  241,  3  Brewst.  (Pa.) 
107,  In  which  the  court  expressed  its  inability 
to  see  that  the  former  case  did  not  govern. 

Net  earnings  and  profits  are  synonymous. 
Com.  V.  Sharon  Coal  Co.  S  Dauph.  Co.  Rep.  243. 

A  percentage  tax  on  the  gross  receipts  within 
t^e  state  of  a  foreign  building  and  loan  asso- 
ciation Is  no  Interference  with  commerce. 
Southern  Bldg.  &  L.  Asso.  v.  Norman,  98  Ky. 
294,  81  L.  R.  A.  41,  82  S.  W.  952. 

4.  Looal  taaet  on  receipU  of  local  corporations. 

The  general  power  conferred  upon  a  munici- 
pality to  tax  real  and  personal  property,  auc- 
tion and  other  sales,  and  capital  employed  Id 
business  in  the  city,  and  to  lay  a  street  tax  on 
the  adult  male  inhabitants,  Is  no  authority  for 
taxing  the  gross  receipts  of  a  warehouse  com- 
pany. Selma  v.  Selma  Press  &  W.  Co.  67  Ala. 
430. 

A  street  railway  company  subject  to  a  mu- 
nicipal tax  of  a  certain  percentage  of  its  re- 
ceipts within  the  city  that  operates  three  lines 
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The  assessor  never  attempted  to  make 
any  return  of  the  property  of  the  company 
pursuant  to  the  provisions  of  §  1530  of  the 
statutes;  and  in  making  the  above  return 
he  did  not  take  into  consideration,  or  as- 
certain, the  amount  of  the  paid-up  capital 
stock  of  the  company,  or  its  indebtedness; 
nor  did  he  reach  the  amount  by  deducting 
the  indebtedness  of  the  company,  exclu- 
sive of  current  expenses,  from  the  capital 
stock,  nor  by  deducting  the  indebtedness  of 
the  company,  exclusive  of  current  expenses, 
and  the  value  of  its  real  and  personal  prop- 
erty, from  the  actual  or  the  market  value  of 
its  stock,  but  put  the  valuation  of  said 
franchises  upon  his  own  estimate,  as  best  he 
could,  as  though  they  were  an  itom  of  tan- 
gible personal  property.  The  assessment, 
return,  and  valuation  as  thus  made  by  the 
assessor  were  not  changed  by  the  lx>ard  of 
review  of  the  city  of  Duluth.  The  author- 
ized capital  stock  of  the  company  was  $1,- 
000,000,  and  the  amount  of  its  paid-up  capi- 
tal stock  was  $679,050,  but  this  had  no  val- 
ue, either  market  or  actual.  The  total  in- 
debtedness, except  for  current  expenses,  ex- 
cluding from  such  expenses  the  amount  paid 
for  improvements  on  the  property  during 
the  current  year,  was  over  $1,800,000.  This 
indebtedness  was  in  excess  of  the  value  of 
its  real  and  personal  property,  and  of  ito 
shares  of  stock.  All  the  personal  property 
which  the  company  owned  was  included  in 
the  return  of  the  assessor.  In  August, 
1897,  the  county  board  of  equalization 
raised  the  viUuation  of  the  personal  pr(^>er- 
tj  of  the  company  $125,000,  in  a  lump  sum, 
determining  by  resolution  that  such  an  in- 
crease should  be  made  on  items  Nos.  18  and 


with  an  aggregate  car  mileage  of  8.63  miles, 
but,  as  part  of  its  track  is  used  in  common,  a 
track  mileage  of  7.08  of  which  half  a  mile  Is 
beyond  the  city  limits,  and  that  charges  but  one 
fare  and  gives  a  free  transfer  to  each  passen- 
ger, while  not  taxable  upon  so  much  of  Its  re- 
ceipts as  come  for  carriage  beyond  the  city. 
Is  entitled,  when  there  is  no  way  of  classify- 
ing passengers  or  segregating  fares,  to  credit 
for  only  so  much  of  Its  gross  receipts  as  Its 
ultra-urbsn  mileage  bears  to  the  total.  Balti- 
more Union  Pass.  R.  Co.  v.  Baltimore,  71  Md. 
405,  18  Atl.  917. 

Such  a  percentage  tax  upon  the  gross  re- 
ceipts of  street  railways  for  Intermural  fares 
Imposed  In  consideration  of  the  privilege  or 
franchise  to  lay  tracks  and  run  cars  upon  the 
public  thoroughfares,  cannot  be  exacted  from 
a  railway  corporation  holding  no  franchise 
from  the  city,  and  running  upon  none  of  the 
city  streets,  but  exclusively  upon  private  prop- 
erty and  a  turnpike  owned  by  a  private  cor- 
poration, although  by  an  extension  of  the  city 
limits  a  part  of  the  line  has  been  brought 
within  the  boundaries.  Park  Tax  Case,  84 
Md.  1,  aub  notn,  Baltimore  v.  Baltimore,  C.  & 
E.  M.  Pass.  R.  Co.  33  L.  R.  A.  50b,  35  Atl.  17. 

Sums  devoted  to  redeeming  bonds  issued  to 
pay  for  a  street  railway  franchise  are  no  part 
of  the  running  expenses  which  are  to  be  de- 
ducted from  the  gross  receipts  as  the  basis  for 
taxing  such  franchise.  State  ear  rel.  St. 
Charles  Street  R.  Co.  v.  Board  of  Assessors,  48 
La.  Ann.  1156,  20  So.  670. 

Authority  given  a  city  to  tax  all  goods,  wares, 
merchandise,  and  articles  of  commerce  sold  In 
It,  at  auction  or  otherwise ;  to  tax  retail  liquor 
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27,  but  not  apportioning  the  increase  be- 
tween the  two;  and  thereupon  the  county 
auditor,  without  any  other  or  more  specific 
authority  from  the  county  board,  added 
$43,750  to  item  18,  and  $81,250  to  item  27. 
The  board  of  equalization  made  this  in- 
crease without  any  evidence  being  intro- 
duced upon  which  to  act,  and  without  any 
examination  of  the  property  oi  the  company 
at  that  time  or  for  that  purpose,  and  with- 
out examination  or  inquiry  as  to  the 
amount  of  the  company's  indebtedneBS  or 
the  amount  of  its  capital  stock. 

Upon  this  state  of  facts,  the  trial  court 
has  certified  up  two  questions:  (1)  Were 
the  franchises  of  the  company  hereinbefore 
described,  to  wit,  to  be  a  corporation,  and 
to  lay  and  maintain  its  pipes  in  the  public 
streets  of  the  city  for  tne  purpose  of  dis^ 
tributing  and  supplying  water  and  gas,  sub- 
ject to  taxation,  as  su^,  as  a  separate  item 
of  personal  property,  under  the  provisions 
of  i  1524  of  tne  statutes^,  or  can  it  be 
reached  for  taxation  only  through  assesa- 
ments  on  the  stock  pursuant  to  the  provi- 
sions of  S  1530?  (2)  Was  the  increase  on 
items  18  and  27,  made  in  the  manner  above 
described,  valid  under  the  laws  of  this 
state? 

Without  stopping  to  discuss  at  length  the 
whole  scheme  of  taxation  provided  in  our 
tax  laws,  an  analysis  and  comparison  of  its 
various  provisions  satisfy  us  that  the  legis- 
lature intended  §  1530,  Gen.  Stat  1894,  to 
be  the  exclusive  method  of  listing  and  tax- 
ing the  property  of  all  corporations  and 
companies  falling  within  the  purview  of 
that  section.  That  section  nowhere  pro- 
vides for  the  listing  and  taxation  of  corpo- 


rate franchises,  aa  such,  as  a  separate  and 
distinct  item  ci  personal  property.  The 
method  there  provided  for  is  the  very  com- 
mon and  most  equitable  and  efficient  one, — 
of  reaching  the  franchises  and  other  intan- 
gible property  for  purposes  of  taxation 
through  the  capital  stodc.  The  "capital 
stock'"  (using  the  term  in  the  sense  in 
which  it  is  evidently  used  in  this  section) 
is,  as  has  been  said,  ''a  business  photograph 
of  all  the  corporate  possessions  and  possi- 
bilities," and  represents  its  business  oppor- 
tunities and  capacities  as  well  as  its  tangi- 
ble assets.  They  enter  into,  and  go  to  madke 
up,  the  value  of  the  stock.  It  is  well  selr 
tled  that  these  fran^ses,  although  neither 
visible  nor  tangible^  are  property  which  may 
be  taxed  the  same  as  any  other  property. 
Hence  a  very  common  method  of  taxing  cor- 
porations and  stock  companies  is  to  list  and 
assess  all  their  tangible  property,  real  and 
personal,  the  same  as  the  like  property  of 
other  persons  is  listed  and  assessed,  and 
also  list  and  assess  the  capital  stock  at  its 
actual  or  market  value,  less  the  value  of  its 
tangible  real  and  personal  property  otherwise 
specifically  listed  and  assessed.  This  sys- 
tem reaches  every  element  of  property  value 
owned  by  the  corporation,  and  at  the  same 
time  avoids  double  taxation.  This  is  clear- 
ly the  scheme  of  taxation*  contemplated  and 
provided  for  by  §  1530,  with  one  exception, 
which  will  be  considered  hereafter.  It  is 
evident,  in  view  of  the  entire  scheme,  that 
the  value  of  the  personal  property  in  the 
seventh  item,  which  is  to  be  specifically 
listed  and  assessed,  and  deducted  from  the 
market  or  actual  value  of  the  shares  of 
stock,    refers    solely    to    tangible    personal 


dealers  and  auctioneers;  to  sssess  an  snnual 
baslnesa  tax  on  the  average  quarterly  bnslness 
of  forwarding  and  commission  merchants,  brok- 
ers, banks,  and  banking  institutions ;  and  a  like 
tax  on  the  average  quarterly  receipts  of  In- 
surance, express,  and  telegraph  companies, — 
does  not  warrant  the  Imposition  of  a  municipal 
tax  on  the  gross  receipts  of  city  gas  compa- 
nies. This  is  so  notwithstanding  a  later  stat- 
ute authorising  the  city  council,  when  raising 
revenue  tor  current  expenses  and  interest  pay- 
ments, to  adjust  the  rate  of  taxation  upon  the 
different  subjects  then  or  afterwards  made  li- 
able to  taxation  In  such  a  manner  as  it  may 
deem  equitable,  regardless  of  limitations  and 
restrictions  In  former  statutes,  since  this  has 
not  the  effect  to  enlarge  the  number  subject  to 
the  gross  receipts  or  business  taxes.  Pitts- 
burgh's Appeal,  1  Monaghan,  290,  16  Atl.  92. 

g.  Tawe9  an  insurance  premtom*. 

1.  In  general. 

It  Is  settled  that  insurance  is  not  commerce; 
so  the  embarrassments  that  beset  one  in  the 
effort  to  determine  whether  a  tax  upon  the  re- 
ceipts of  corporations  engaged  in  commerce  In- 
terferes with  the  exclusive  power  to  regulate 
foreign,  interstate,  and  Indian  trade  conferred 
upon  Congress  by  the  Federal  Constitution  do 
not  arise  in  the  investigation  of  taxes  upon 
premiums  of  Insurance. 

The  leading  cases  of  Paul  v.  Virginia,  8  Wall. 
168,  19  L.  ed.  857 ;  Ducat  v.  Chicago,  10  Wall. 
410.  19  h.  ed.  972 ;  and  Liverpool  &  L.  Life  & 
P.  Ins.  Co.  V.  Massachusetts,  10  Wall.  666,  sub 
57L.R.A. 


nom,  Liverpool  &  L.  Life  &  F.  Ina.  Co.  v.  Oliver, 
19  L.  ed.  1029, — are  conclusive  upon  this 
point. 

Premiums  received  by  an  Insurance  company, 
not  being  property,  but  .Income,  are  not  taxable 
by  a  municipality  empowered  only  to  tax 
property,  and  to  license,  regulate,  and  tax  cer- 
tain designated  businesses,  not  including  insur- 
ance. Dubuque  v.  Northwestern  L.  Ins.  Co.  29 
Iowa.  9:  Burlington  v.  Putnam  Ins.  Co.  81 
Iowa,  102. 

Uncollected  insurance  premiums  are  not  ex- 
empt m  Louisiana.  State  ex  rel.  Mechanics*  & 
T.  Ins.  Co.  V.  Board  of  Assessors,  47  La.  Ann. 
1498,  18  So.  1462. 

When  statutes  lay  a  tax  of  a  stated  percent- 
age upon  ail  insurance  premiums  received  in 
cash  or  otherwise,  and  all  agreed  to  be  paid, 
an  insurance  company  liable  thereto  Is  t>ound 
to  pay  upon  the  aggregate  premiums  charged 
to  its  policy  holders,  although  a  part  thereof 
is  paid  by  crediting  an  excess  of  previous  col- 
lections over  the  actual  cost  of  insurance  for 
the  year  of  collection.  People  ew  ral,  Connec- 
ticut Mut.  L.  Ina  Co.  v.  State  Treasurer,  81 
Mich.  6. 

It  is  held  otherwise  In  Pennsylvania.  It 
has  l>een  decided  in  that  state  that  discounts 
from  the  face  amounts  of  stipulated  premiums 
when  only  the  balance  is  actually  paid  by  the 
policy  holder  to  the  company  are  no  part  of 
the  receipts  of  the  corporation  within  the 
meaning  of  the  tax  law  of  that  state.  And  this 
is  so  even  where  the  company  calls  the  dis- 
counts dividends  and  credits  the  policy  holder 
with  the  full  premium,  and  charges  him  with 
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property,  and  does  not  include  francbises. 
It  would  be  wbolly  unreasonable  to  assume 
tbat  the  legislature  would  adopt  the  scheme 
of  reaching  the  franchises  and  other  intan- 
gible property  of  a  corporation  through  the 
taxation  of  its  capital  stock,  and  at  the 
same  time  turn  around  and  specifically  tax 
as  a  separate  item  of  personal  property,  and 
deduct  from  the  value  of  the  stock,  the  very 
intangible  property  which  they  were  en- 
deavoring to  reach  through  the  taxation  of 
the  stock.  Sections  1524  and  1530  must  be 
read  and  construed  together;  and,  doing  so, 
the  14th  subdivision  of  the  former  section, 
providing  for  listing  and  assessing  fran- 
chises as  a  specific  and  separate  item  of 
personal  property,  was  intended  to  apply 
only  to  franchises  owned  by  private  persons 
or  others  not  falling  within  the  provisions 
of  §  1530.    Thus  far  there  can  be  no  con- 


stitutional objection  to  the  system  of  taxa- 
tion provided  for  in  §  1530,  and  no  question 
but  that  the  franchises  of  these  corporations 
were  not  intended  to  be  made  subject  to 
taxation  as  a  separate  item  of  personal 
property,  under  §  1524,  but  only  taxable 
through  the  assessment  of  the  capital  stock, 
pursuant  to  the  provisions  of  §  1530.  But 
in  the  latter  section  tlie  legislature  has 
gone  a  step  further,  and  provided  for  the 
deduction  from  the  value  of  the  capital 
stock,  not  merely  of  the  value  of  the  tangi- 
ble corporate  property  otherwise  specifi- 
cally taxed,  but  also  the  total  amount  of  all 
indebtedness  of  the  association,  except  in- 
debtedness for  current  expenses.  Such  a 
provision  is  in  direct  conflict  with  the  con- 
stitutional requirement  that  all  taxes  shall 
be  as  nearly  equal  as  may  be,  and  that  all 
property  on  which  taxes  are  to  be  levied  shall 


the  abatement  upon  Its  booka  Com.  v.  Penn 
Mut.  L.  Ins.  Co.  1  Daaph.  Co.  Bep.  233. 

A  section  In  a  state  revenue  act  taxing  all 
Insurance  companies  doing  business  In  the 
state  (except  mutual  ones  without  capital 
stock)  upon  the  gross  amount  of  premiums  re- 
ceived in  the  state  during  the  previous  year, 
and  freeing  them  from  other  taxes  beyond 
those  on  real  estate  and  fees  to  the  insurance 
department,  is  fairly  within  the  purview  of  a 
general  act  embracing,  amid  other  subjects  of 
taxation,  all  personal  property  and  other  In- 
vestments, as  well  as  property  in  tra$uUu 
from  the  state  controlled  by  residents,  since  it 
reaches  premiums  In  the  hands  of  local  agents. 
Phcenlx  Ins.  Co.  v.  Omaha,  23  Neb.  812,  36  N. 
W.  522. 

In  New  Jersey  an  Insurance  company  Is  not 
liable  to  taxation  on  premiums  received  by  its 
local  superintendent  and  placed  to  his  credit 
in  a  bank  where  every  week  he  sends  his  total 
collections  to  the  company,  as  this  money  is 
merely  in  transitu  between  policy  holders  and 
the  insuring  corporation.  State,  Metropolitan 
L.  Ins.  Co.,  Prosecutor,  v.  Newark,  62  N.  J.  L. 
74,  40  Atl.  578. 

A  statute  taxing  insurance  companies  a  speci- 
fied percentage  upon  premiums  received  dur- 
ing six  months  before  the  first  days  of  July 
and  January  in  each  year,  and  requiring  semi- 
annual reports  to  be  made  after  Its  enactment 
as  the  basis  of  assessing  the  tax,  authorises  the 
first  assessment  to  be  made  before  the  statute 
has  been  operative  for  six  months  and  on  ac- 
count of  premiums  received  prior  to  its  pas- 
sage. People  V.  National  F.  Ins.  Co.  27  Hun, 
188,  Reversing  61  How.  Pr.  834,  342. 

Unearned  premiums  in  the  possession  of  the 
insurer  are  liable  to  taxation  notwithstanding 
the  right  of  the  insured  to  a  cancellation  of  his 
policy  and  the  return  of  the  part  of  the  pre- 
mium at  any  time  on  demand.  People  ex  rel. 
Westchester  F.  Ins.  Co.  v.  Davenport,  91  N.  Y. 
B74. 

A  corporation  formed  to  guarantee  the  fidel- 
ity of  persons  In  public  or  private  place  of 
trust  is  an  Insurance  company,  and  as  such 
liable  to  pay  a  state  percentage  tax  upon  the 
gross  premiums  of  ail  insurance  companies  ex- 
cept life  and  purely  mutual  beneficial  as- 
sociations. People  ew  rel.  American  Surety  Co. 
V.  Wemple,  68  Hun,  248,  12  N.  Y.  Supp.  271, 
Affirmed  In  126  N.  Y.  628,  27  N.  B.  410. 

Such  a  corporation  is  not  exempted  from 
such  tax  by  a  clause  in  a  statute  taxing  only 
fire  and  marine  Insurance  companies  declaring 
that  the  personal  property,  franchise,  and  bus- 
iness of  all  Insurance  companies,  foreign  and 
domestic,  shall  thereafter  be  exempted  from  all 
67  L.  R.  A. 


assessment  and  taxation  except  as  therein  pro- 
vided, because  this  broad  language  is  necessar- 
ily qualified  by  the  remainder  of  the  law  in 
which  it  occurs,  and  so  is  confined  to  fire  and 
marine  Insurance  companies  alone.    Ibid. 

Receipts  of  a  life  insurance  company  not 
spent  in  operation  nor  added  to  the  legal  re- 
serve, but  put  Into  a  surplus  fund,  are  taxable 
within  a  statute  taxing  corporations  upon 
their  net  earnings,  even  where  the  company 
IS  conducted  upon  a  purely  mutual  plan  so 
that  theoretically  it  has  no  net  income.  Com. 
V.  Penn.  Mut.  L.  Ins.  Co.  1  Dauph.  Co.  Rep.  233. 

And  an  exemption  in  the  tax  act  of  corpora- 
tions liable  to  a  tax  on  capital  stock  or  gross 
receipts  includes  those  liable  to  taxation  upon 
gross  premiums.     Ibid. 

When  an  insurance  company  Is  dissolved  dur- 
ing the  half  year  for  which  it  is  taxed  in  Penn- 
sylvania upon  gross  premiums  it  Is  liable  only 
for  the  proportion  of  the  tax  accruing  prior 
to  dissolution.  Com.  v.  American  L.  Ins.  Co. 
14  Pa.  Co.  Ct.  216. 

2.  Domestie  oompcmiet. 

A  statute  providing  in  substance  that  a  state 
tax,  as  a  franchise  tax,  of  2  per  cent  is  to  be 
levied  annually  upon  the  gross  receipts  or  earn- 
ings of  sundry  corporations  of  designated  char- 
acters incorporated  under  general  or  special 
laws  of  the  state  and  doing  business  therein, 
and  that  ail  the  provisions  and  requirements 
thereof  shall  be  in  force  and  apply  to  all  for- 
eign corporations  of  a  like  kind  doing  business 
in  the  state,  imposes  such  tax  only  upon  such 
receipts  or  earnings  of  domestic  corporations 
within  the  statute  as  they  derive  from  busi- 
ness done  within  the  state  and  not  upon  their 
gross  Income  gained  everywhere.  Since  the 
legislature  plainly  could  reach  only  such  re- 
ceipts of  foreign  corporations  as  were  gained 
within  the  state,  it  is  not  supposable  that  it 
intended  to  tax  home  companies  higher  than 
foreign  onea  and  as  the  practice  of  the  state  of- 
ficers in  administering  the  law  has  uniformly 
been  not  to  discriminate,  the  courts  should  so 
construe  the  act.  State  v.  United  States  Fi- 
delity &  Guaranty  Co.  93  Md.  314,  48  Atl.  018. 

A  domestic  insurance  company  chartered 
originally  as  a  purely  mutual  one,  but  since 
authorized  by  law,  at  discretion,  to  Insure  for 
cash  premiums,  which  neither  entitled  the  as- 
sured to  membership  nor  subjected  him  to  as- 
sessment, and  accepting  and  acting  under  the 
new  powera  makes  itself  liable  to  a  tax  upon 
gross  premiums  upon  all  domestic  insurance 
companies  from  which  those  doing  business 
upon  a  purely  mutual  plan  without  any  capi- 
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have  a  cash  valuation,  and  be  equalized  and 
uniform  throughout  the  state.  The  indebt- 
edness presumably  affects  the  value  of  the 
stock  as  directly  as  do  the  assets  of  the  cor- 
poration. The  former  depreciates,  while 
the  latter  appreciates,  its  value.  The  prac- 
tical effect  of  this  provision  is  to  allow  a 
double  deduction  of  the  amount  of  the  oor- 
porata  indebtedness.  It  would  necessarily 
result  in  inequality  of  taxation,  not  only  as 
between  the  associations  themselves  falling 
within  the  provisions  of  §  1530  (owing  to 
differences  in  their  financial  condition), 
bat  also  as  between  all  such  associations 
tad  persons  or  associations  taxed  un- 
der the  general  provisions  of  the  tax  law, 
who  are  not  permitted  to  deduct  their  in- 
debtedness from  the  value  of  franchises 
owned  by  them.  See  Henderson  Bridge  Oo, 
V.  Cam,  99  Ky.  623,  29  L.  R.  A.  73,  31  S. 
W.  486. 


This  presents  the  important  <juestion 
whether  the  invalidity  of  this  provision  ren- 
ders the  whole  of  §  1530  invalid,  or  wheth- 
er its  remaining  provisions  are  valid  not- 
withstanding the  invalidity  of  this  one  pro- 
vision. Without  entering  into  any  extend- 
ed discussion  of  the  rules  governing  the 
question  when  a  statute  may  be  held  void 
in  part  and  valid  in  part>  we  ma^  refer  to 
a  few  facts  and  practical  considerations 
peculiarly  applicable  to  the  present  case.  In 
the  first  place,  if  the  whole  of  §  1530  is  held 
invalid,  the  only  method  by  which  any  part 
of  the  intangible  property  of  these- corpora- 
tions or  associations  could  be  reached  for 
taxation  would  be  under  the  provisions  of 
the  14th  subdivision  of  §  1524, — a  system 
much  less  complete  and  equitable  than  that 
provided  by  §  1530,  with  the  invalid  provi- 
sion omitted,  and  one  which  it  is  evident 
the  legislature  never  actually  intended  to 


tal  stock  or  accumalated  reserve  are  exempt. 
Lycomlnip  F.  loa  Co.  v.  Com.  10  W.  N.  C.  228. 

S.  Foreion  oompcMiCB. 

A  state  may  lawfully  Impose  taxes  upon  for- 
eign Insurance  companies  doing  business  with- 
in it  of  a  percentage  of  the  premium  receipts. 
Ducat  V.  Chicago,  10  Wall.  410,  19  L.  ed.  972 ; 
Oliver  V.  Liverpool  &  L.  Life  &  F.  Ins.  Co.  100 
Mass.  531,  on  Error,  10  Wall.  566,  10  L.  ed. 
1029. 

/  A  municipal  ordinance  Imposing  an  annual 
license  tax  of  2  per  cent  on  the  premiums  paid 
or  promised  to  foreign  insurance  companies  for 
bnslnesB  transacted  In  the  city,  such  city  be- 
ing emiMwered  by  Its  charter  and  an  amenda- 
tory act  to  license,  regulate,  and  tax  insurance 
brokers  and  agents,  and  to  regulate  agencies  of 
all  insurance  companies  within  its  jurisdiction, 
and  being  xwssessed  of  an  organized  fire  depart- 
ment. Is,  and  the  penalties  ordained  for  Its 
Infraction  are  enforceable,  notwithstanding  a 
general  statute  providing  for  an  annual  report 
of  premium  receipts  and  payment  of  a  prop- 
erty tax  thereon  at  the  same  rate  as  other 
taxes  In  lieu  of  all  town  and  municipal  licenses, 
when  che  general  law  contains  a  saving  proviso 
leaving  such  cities  free  to  levy  license  tax^ 
to  sucb  a  percentage  for  the  support  of  their 
fire  departments.  Walker  v.  Springfield,  94 
111.  364. 

''^  Unearned  premiums  returned  to  policy  hold- 
ers are  not  to  be  counted  In  computing  the 
state  percentage  tax  on  gross  premiums  re- 
ceived by  a  foreign  Insurance  company  for 
business  done  In  the  taxing  state.  German  Al- 
liance Ins.  Co.  V.  TanCIeave,  191  111.  410,  61 
N.  E.  94. 

A  statute  relating  to  foreign  Insurance  com- 
panies, providing  that  the  capital  shall  be 
deemed  the  aggregate  value  of  the  deposits 
made  in  the  seversl  states  to  secure  policy 
holders  together  with  bonds  and  mortgages  on 
real  estate  in  the  United  States,  and  that  when 
said  capital  has  not  been  taxed,  and  the  taxes 
thereon  paid  by  the  main  agency  or  the  com- 
pany In  another  state,  then  the  taxation  shall 
be  upon  the  gross  receipts  less  deductions  gov- 
erning domestic  companies;  but  which  neither 
provides  nor  Indicates  any  method  of  ascer- 
taining such  gross  receipts,  and  neither  fixes 
nor  authorises  the  fixing  of  any  rate  of  tax- 
ation ;  and  when  the  general  state  revenue  act, 
while  comprehensively  enumerating  subjects  of 
taxation,  is  wholly  silent  as  to  gross  receipts, 
—Is  too  indefinite  to  wsrrant  the  Imposition 
of  any  tax  upon  foreign  Insurance  companies 
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on  account  of  their  gross  receipta  British 
Foreign  Marine  Ina  Co.  v.  Board  of  Assessors, 
42  Fed.  90. 

When  a  statute  taxing  premiums  collected 
within  the  state  by  a  foreign  Insurance  com- 
pany exempts  therefrom,  and  from  retaliatory 
clauses  as  well,  all  premiums  loaned  within  the 
state  for  two  years  or  more.  Investments  there- 
of in  municipal  water  bonds  for  that  length  of 
time  are  not  taxable ;  these  are  true  loans,  not 
purchases.  State  v.  North  America  Ina  Co. 
55  Md.  492. 

Assessments  collected  from  Its  members  by 
a  foreign  Insurance  company  doing  business  on 
that  plan  are  not  premiums  within  a  taxing 
statute,  and  a  license  cannot  be  refused  a  for- 
eign organization  of  that  character  until  it 
pays  a  percentage  tax  thereon.  Northwestern 
Masonic  Aid  Asso.  v.  Waddill,  138  Mo.  628,  40 
8.  W.  648. 

A  statute  granting  power  to  a  municipality 
to  levy  taxes  for  general  purposes  on  all  real 
and  personal  property  within  Its  limits  tax- 
able by  the  laws  of  the  state,  the  valuation  to 
be  taken  from  the  county  assessment  roll.  Is 
sufficient  authority  for  a  city  tax  upon  the 
gross  premiums  collected  in  the  city  for  a  for- 
eign Insurance  company  when  these  are  by  a 
state  law  taxable  in  the  hands  of  the  resident 
agent.  Phoenix  Ins.  Co.  v.  Omaha,  23  Neb. 
312,  36  N.  W.  522. 

The  payment  of  a  tax  by  an  Insurance  com- 
pany In  accordance  with  the  provisions  of  a 
new  system  of  corporate  taxation  upon  fran- 
chises and  business  for  state  purposes,  set  forth 
in  a  statute  which  provides  that  upon  such 
payment  the  taxpaying  corporation  shall  be 
exempt  from  assessment  or  taxation  except  as 
therein  prescribed,  does  not  relieve  its  resident 
agent  from  the  payment  of  a  specified  percent- 
age of  Its  gross  premiums  from  risks  taken 
within  a  certain  city  exacted  annually  for  a 
local  incorporated  firemen's  association,  since, 
although  the  exaction  Is  In  the  nature  of  a  li- 
cense fee  for  state  purposes.  It  Is  nevertheless 
local,  and,  while  within  the  language  of  the 
exemption,  Is  not  within  Its  meaning.  Exempt 
Firemen's  Benev.  Fund  v.  Boome,  93  N.  Y.  313, 
45  Am.  Rep.  217. 

A  foreign  Insurance  company  having  an  agen- 
cy and  being  In  receipt  of  premiums  and  li- 
censed to  do  business  In  the  state  is  liable  to 
a  state  percentage  tax  upon  such  receipts  un- 
der the  licensing  statute  imposing  them.  In  de- 
spite of  a  later  statute  for  taxing  such  corpo- 
rations which  does  not  repeal  the  former  one 
but  does  impose  a  tax  upon  all  foreign  and  do- 
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apply  to  the  oorporations  and  associations 
falling  within  the  purview  of  S  1530.  A^ain, 
while  it  cannot  be  denied  that  the  legisla- 
ture intended  the  provision  for  deducting 
the  indebtedness  from  the  value  of  the  capi- 
tal stock  to  be  a  part  of  the  system  of  list- 
ing and  assessing  the  i>roperty  of  these  cor- 
porations and  associations,  yet  this  provi- 
sion is  easily  sepaiuble  from  the  other  pro- 
visions of  the  section.  What  would  remain 
would  constitute  a  complete  system  of  taxa- 
tion, fully  capable  oi  being  executed  in  ac- 
cordance with  what  we  tMnk  was  the  ap- 
parent legislative  intent.  The  fact  that 
this  void  provision  is  in  the  same  section 
with  other  provisions  is  not  important^  for 
the  distribution  into  sections  is  purely  arbi- 
trary. The  test  is,  rather,  whetoer  the  pro- 
visions are  so  essentially  and  inseparably 
connected  and  interdep^odeot  that  the  one 


ma^  not  operate  without  the  other,  or  that 
it  IS  impossible  to  suppose  that  the  legisla- 
ture would  have  passed  the  one  without  the 
other.  There  is  no  such  essential  and  in- 
separable connection  or  interdependency  in 
this  case.  The  other  provisions  will  oper- 
ate, and  can  be  executed,  with  this  invalid 
provision  stricken  out.  Neither  is  there 
anything  to  justify  a  court  in  holding  that 
the  legislature  would  not  have  enacted  the 
statute  with  this  obnoxious  provision  omit- 
ted. The  evident  intention  was  to  reach  for 
taxation  the  franchises  and  other  intangi- 
ble property  of  these  corporations  and  asso- 
ciations as  effectually  and  completely  aa 
possible.  This  the  legislature  thought 
could  be  best  accomplished  by  listing  and 
assessing  the  value  of  the  stock,  which,  aa 
already  suggested,  represents  every  element 
of  property  value,  tsuigible  and  intangible^ 


mestlc  corporations  upon  their  capital  stock, 
and  expressly  exempts  therefrom  foreign  in- 
sarance  companies  licensed  parsnant  to  general 
acta  in  relation  thereto.  Com.  v.  Germania  F. 
Ina  Co.  11  Pbila.  663. 

Under  legislation  requiring  foreign  lire  and 
inland  nayigation  insurance  companies  to  pay 
2  per  cent  of  the  gross  income  of  the  preceding 
year  on  business  done  In  the  state ;  and  all  for- 
eign life  or  accident  companies  to  pay  $300 
annually  for  transacting  **8uch"  business;  and 
all  domestic  life  or  accident  companies  to  pay, 
in  addition  to  such  $300,  2  per  cent  upon  their 
cash  receipts  for  premiums  on  home  state  bns- 
Iness  done  during  the  preceding  year,  as  aft- 
erwards amended  so  as  to  make  foreign  acci- 
dent insurance  companies  subject  to  the  same 
fees  and  taxes  paid  by  Are  insurance  companies 
doing  business  in  the  state, — there  is  added  to 
the  $300  license  fee  required  of  a  foreign  com- 
pany doing  an  accident  business  in  the  state 
the  additional  requirement  of  2  per  cent  of  its 
gross  iucome  during  the  preceding  year  from 
state  business;  and  therefore  a  combined  life 
and  acc'dent  foreign  insurance  company  which 
has  done  business  in  the  state  for  several  years 
under  a  life  insurance  license,  and  only  paid 
the  $300  annual  fee,  is  liable  for  the  2  per  cenf 
on  gross  Income  from  state  accident  business, 
and  may  be  deprived  of  its  license  if  it  does 
not  pay  such  percentage  for  the  past  years. 
Travelers'  Ins.  Co.  v.  Frlclse,  94  Wis.  268,  68 
N.  W.  958,  99  Wia  367,  41  L.  R.  A.  667,  74  N. 
W.    372. 

Under  the  Ohio  statute  (Rev.  Stat.  {  2746) 
providing,  inter  <iHa,  that  certain  dividends,  can- 
cellations, values,  and  commissions  shall  be  de- 
ducted from  the  gross  receipts,  and  the  net  bal- 
ance shall  be  the  basis  of  taxation  for  foreign 
insurance  companies  doing  business  in  the  state 
at  the  rate  of  2H  par  cent;  but  also  providing 
that  it  shall  be  the  insurance  superintendent's 
duty  to  charge  and  collect  from  such  companies 
such  a  sum  as,  added  to  the  amount  paid  to 
the  county  treasurers,  will  produce  the  equal 
ot  2\^  per  cent  on  such  receipts  of  such  com- 
panies as  shown  by  their  annual  statementa  to 
the  insurance  department  (which  statements 
are  required  to  show  the  gross  receipts), — the 
basis  of  computation  is  the  gross,  and  not  the 
net,  receipts.  State  60  rel,  Penn  Mut.  L.  Ins. 
Co.  V.  Hahn,  60  Ohio  St.  714,  86  N.  B.  1062. 

h.  Tames  on  hank  depotiU, 

As  before  mentioned  with  respect  of  other 
franchise  taxes,  cases  involving  taxes  on  bank 
deposits  In  which  was  raised  the  question  of 
the  validity  of  the  imposition  because  of  con- 
57  L.  R.  A. 


tract  relationa  real  or  supposed,  have  been  re- 
served for  separate  treatment;  while  cases 
wherein  It  appeared  that  the  deposits  subjected 
to  taxation  stood  invested  in  United  States 
bonds  are  referred  to  elsewhere  herein. 

When  the  United  States  revenue  act  of  June 
80,  1864,  was  amended  (March  8,  1865)  by 
omitting  from  |  110,  reading:  "There  shall 
be  levied,  collected,  and  paid  a  duty  of  1-24  of 
1  per  cent  each  month  upon  the  average  amount 
of  deposits  of  money  subject  to  payment  by 
checlc  or  draft,  or  represented  by  certificates  of 
deposit  or  otherwise,  whether  payable  on  de- 
mand or  at  some  future  day  with  any  person, 
banJs,  association,  company,  or  corporation  en- 
gaged in  the  bualness  of  banlclng,  .  •  . 
provided,  that  this  section  shall  not  apply  to 
.  .  .  [any  savings  bank  having  no  capital 
stock  and  whose  business  is  confined  to  receiv- 
ing deposits  and  loaning  the  same  on  interest 
for  the  benefit  of  the  depositors  only,  and 
which  do  no  other  business  of  banking]," — the 
proviso  brought  such  savings  banks  within  the 
substantive  provisions  of  the  act.  Bank  for 
Savings  V.  The  Collector,  3  Wall.  495,  sub  nom^ 
Bank  for  Savings  v.  Field,  18  L.  ed.  207. 

Under  the  California  system  for  taxation  of 
bank  deposits,  not  only  are  ordinary  deposita 
subject  to  the  tax,  but  also  interest  drawing 
debts  of  the  bank  for  borrowed  money.  Secur- 
ity Sav.  Bank  &  T.  Co.  v.  Hinton,  97  Cal.  214, 
32  Pac.  8;  Main  Street  Sav.  Bank  &  T.  Co. 
V.  Hinton  (Cal.)  32  Pac.  6. 

In  Kentucky  the  banks  are  not  required  to 
pay  tax  on  the  money  deposited  with  them  by 
their  customers,  or  on  amounts  which  represent 
it.  Deposit  Bank  v.  Daviess  County,  102  Ky. 
174,  44  L.  R.  A.  825,  39  S.  W.  1030,  44  S.  W. 
1181,  Aflirmed  In  178  U.  S.  686,  663,  43  L.  ed. 
840,  860,  19  Sup.  Ct.  Rep.  530,  875. 

Under  an  act  (Md.  Laws  1874,  chap.  488,  | 
86),  requiring  savings  banks  that  receive  de- 
posits and  allow  interest  thereon  to  furnish  the 
comptroller  yearly  the  aggregate  amounts  of 
deposita  in  them  and  pay  a  state  tax  out  of 
the  interest  due  the  depositors,  such  deposits 
as  are  Invested  In  ground  rents  under  ninety- 
nine  year  leases  perpetually  renewable  on  land 
which  is  assessed  to  the  leasehold  owner  and 
taxed,  are  not  within  the  scope  of  the  act, 
since  the  tax  thereby  imposed  lb  a  property  tax, 
and  to  construe  the  statute  otherwise  would  re- 
sult in  a  double  taxation.  State  v.  Central 
Sav.  Bank,  67  Md.  290,  10  Atl.  290,  11  Atl. 
337,  Following  State  v.  Sterling,  20  Md.  502. 
upon  the  the  ground  of  atare  decisia. 

And  for  the  same  reason  upon  the  amend- 
ing of  the  statute  (Code,  |  86  of  art:  81),  re- 
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owned  by  oarporationfl  or  associations;  but, 
in  enninerating  the  deductions  to  be  made, 
they  erroneously  included  their  indebted- 
ness, presumably  because  they  failed  to  per- 
ceive that  this  had  already  entered  into,  and 
gone  to  fix,  the  value  of  the  stock,  or  that 
such  a  deduction  would  necessarily  result 
in  inequality  of  taxation.  But,  with  this 
deduction  omitted,  what  remains  will  effect 
the  full  and  fair  taxati(»i  of  all  the  intan- 
gible property  of  these  corporations  and  as- 
sociationsi — ^the  very  purpose  which  the  leg- 
islature apparently  had  in  mind.  For  these 
reasons  our  condusion  is  that  the  remainder 
of  the  section  should  be  held  valid,  notwith- 
standing the  invalidity  of  the  objectionable 
provision.  The  result  is  that  the  franchises 
of  the  defendants  could  be  taxed  only 
through  the  taxation  of  their  stock  in  the 
manner  provided  in  S  1530. 


2.  The  method  adopted  by  the  county 
board  of  equalization  in  increasing  the  valu- 
ation of  items  18  and  27,  and  by  the  county 
auditor  in  apportioning  the  increase  be- 
tween the  two  items,  may  have  been  irregu- 
lar; but  the  defendants  are  not  in  position 
to  successfully  object,  for  the  reason  that 
it  is  neither  alleged  nor  shown  that  they 
are  at  all  prejudiced  thereby.  There  is  no 
claim  that  there  has  been  an  overvaluation 
of  either  item. 

3.  The  case  of  the  Duluth  Street-Railway 
Company  presents  a  question  not  involved 
in  the  other  cases>  viz.,  Is  it  taxable  as  a 
railroad  company,  under  Gea:L  Laws  1887, 
chap.  11,  §  1  (Gen.  Stat.  1894,  §  1669); 
that  is,  b^  taxing  it  a  percentage  on  its 
fproes  eaminffsT  Assuming,  without  decid- 
ing, the  validity  of  this  act»  it  applies  only 
to  what  are  usually  known  as  ordinary  com- 


qairlng  every  savings  bank  to  pay  annnally 
what  is  there  designated  as  a  franchise  tax  to 
the  amomit  of  %  of  1  per  cent  on  the  total 
amount  of  deposits  held  by  sach  savings  bank, 
bat  declaring  nnequivocally  that  no  other  tax 
shall  be  laid  on  such  bank  in  respect  of  such 
deposits,  the  securities  in  which  snch  a  bank 
has  invested  a  part  of  the  deposits  are  not  tax- 
able. Westminster  v.  Westminster  Sav.  Bank, 
92  Md.  62,  48  Atl.  34. 

The  Massachusetts  statnte  taxing  certain 
insurance  companies  and  depositors  In  savings 
banks  was  construed  as  providing  that  every 
domestic  savings  corporation  should  pay  a  state 
tax  on  account  of  its  depositors  of  a  fraction 
of  1  per  cent  on  the  amount  of  its  deposits, 
to  be  assessed,  one  half  on  the  average  amount 
of  deposits  in  the  preceding  half  year,  in  May 
and  November,  and  as  exempting  all  property 
taxed  as  above  for  the  current  year  in  which 
sach  tax  was  paid.  Provident  Inst,  for  Sav- 
mgs  V.  Massachusetts,  6  Wall.  611,  18  L.  ed. 
.  907. 

The  basis  of  computing  such  tax  was  held  to 
be  the  amount  deposited,  together  with  Interest 
and  dividends  accruing  and  payable  to  deposit- 
ors, but  not  to  include  undivided  profits  or  a 
guaranty  fund.  Re  Suffolk  Sav.  Bank,  )51 
Mass.  103,  23  N.  E.  728. 

And  when  a  statute  taxes  all  personal  estate 
in  or  out  of  the  state  to  be  assessed  to  the 
owner  at  the  place  he  inhabits  deposits  by  a 
foreign  corporation  in  a  Massachusetts  bank 
are  not  taxable,  because  such  a  depositor,  being 
domiciled  In  its  home  state,  does  not  become 
an  inhabitant  of  Massachusetts  by  merely  do- 
ing business  therein.  Boston  Invest.  Co.  v. 
Boston,  158  Mass.  461,  33  N.  B.  580. 

It  affords  no  claim  to  a  reduction  of  a  tax 
upon  savings  bank  deposits  and  accumulations 
or  dividends  due  depositors  In  New  Hampshire 
that  part  of  its  assets  earned  no  Income  during 
the  tax  year,  and  will  be  equally  unprofitable 
during  the  next;  nor  that  Its  surplus  is  rela- 
tiv^y  less  than  that  of  other  savings  banks, 
and  consequently  its  exemptions  not  so  large. 
Union  Five  Cents  Sav.  Bank's  Petition,  68  N. 
H.  384,  86  Atl.  17. 

When  savings  bank  depositors  are  taxable  at 
their  respective  places  of  residence  upon  their 
deposits  the  bank  is  not  taxable  upon  corporate 
stocks  in  which  it  has  invested  such  deposits 
for  income.  Providence  Inst,  for  Sav.  v.  Gar- 
diner, 4  R.  I.  484,  Following  American  Bank  v. 
Mamfoid,  4  R.  I.  478. 

Under  a  statute  providing  that  every  bank 
and  trust  company  shall  pay  a  state  tax  of  a 
fraction  of  1  per  cent  upon  the  average  amount 
of  its  deposits,  including  money  or  securities 
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received  as  trustee  under  an  order  of  court  or 
otherwise,  deducting  therefrom,  inter  alia,  the 
amount  of  individual  deposits  in  excess  of  |1,- 
500  each,  and  that  no  other  tax  shall  be  as- 
sessed upon  such  deposits  except  on  individual 
deposits  exceeding  1 1,500,  a  trust  fund  of  |28,- 
000,  created  by  will  for  the  benefit  of  a  minor 
under  guardianship,  and  deposited  by  an  order 
of  the  probate  court  with  a  trust  company, 
which  keeps  it  in  a  separate  fund  and  accounts 
for  its  actual  earnings,  is  not  exempt,  but  Is 
within  the  general  laws  relating  to  taxation 
and  subject  to  a  city  assessment  under  char- 
tered power  to  tax.  Montpeller  Sav.  Bank  & 
T.  Co.  V.  Montpeller,  73  Vt.  364,  50  Atl.  1117. 

VII.  Organisations  subject  to  franchise  tames, 

a.  Generally, 

Taxation  is  the  rule,  exemption  the  excep- 
tion; therefore,  all  sorts  and  conditions  of  or- 
ganizations that  can  be  made  to  bear  franchise 
taxes  are  subjected  thereto. 

A  water  company  vested  with  the  right  of 
corporate  existence  and  powers  common  to  all 
corporations  of  saccesslon,  seal,  suing  and  de- 
fending, buying  and  selling,  and  of  doing  busi- 
ness In  a  corporate  capacity ;  having  a  right 
to  condemn  and  take  needed  lands  and  waters, 
and  to  occupy  with  its  mains  the  public  streets, 
and  distribute  and  sell  water  at  rates  fixed  by  a 
prescribed  legal  method,  is  possessed  of  fran- 
chises capable  of  private  ownership,  and  hence 
taxable  under  a  constitution  requiring  all 
property  not  exempt  by  Federal  laws  to  be 
taxed  ad  valorem,  and  defining  property  as  in- 
clusive of  franchises  capable  of  private  owner- 
ship. Spring  Valley  Waterworks  v.  Schottler, 
62  Cal.  69. 

A  statute  taxing  all  packing  houses  doing  a 
cold-storage  business  in  the  state,  whether  by 
the  principal  or  an  agent.  Is  not  inclusive  of  a 
concern  maintaining  a  refrigerator  plant  to 
preserve  its  own  commodities  pending  sale,  and 
which  does  not  receive  or  store  for  any  others 
whomsoever.  Stewart  v.  Atlanta  Beef  Co.  93 
Ga.  12,  18  S.  E.  981. 

Under  a  state  constitution  providing  that 
naught  contained  In  It  shall  be  construed  to 
prevent  the  leglslatnre  from  providing  for  tax- 
ation based  on  income,  licenses,  or  franchises, 
that  body  is  not  restricted  to  taxing  only  such 
privileges  as  fall  within  the  well-defined  legal 
meaning  of  the  term  "franchises,"  but  it  may. 
In  a  statute  taxing  banking  franchises,  provide 
for  taxing,  not  only  corporations  exercising 
them,  but  private  Indivldukls  as  well  when  they 
carry    on    the    banking    business.     Providence 
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mereial  railways,  and  not  to  street  railw&ys. 
This  is  the  practical  conatniction  which  has 
always  been  placed  on  this  statute  by  both 
the  state  and  the  street-railway  companies. 
The  correctness  of  this  construction  was  as- 
sumed without  question  by  this  court  in 
State  ▼.  Eleventh  Judicial  Dist.  Ct,  54 
Minn.  34,  65  N.  W.  816.  All  through  our 
statutes  the  legislature  has  uniformly,  so 
far  as  we  have  discovered,  used  the  word 
"railroad"  or  "railway,"  when  unqualified, 
as  referring  exclusively  to  ordinary  com- 
mercial railroads,  while,  on  the  other  hand, 
when  tiiey  have  intended  to  refer  to  street 
railroads  they  have  qualified  the  word 
"railroad"  by  the  prefix  "street."  See 
Funk  V.  8t.  Paul  City  R,  Co.  61  Minn.  435, 
29  L.  K.  A.  208,  63  N.  W.  1099.  Of  late, 
street-railway  companies  have  been  gradu- 
ally  extending   somewhat  the   sphere   and 


character  of  their  operations.  This  fact 
may  render  it  rather  difficult  in  some  few 
cases  to  determine  to  which  class  a  particu- 
lar road  bclones,  but  it  does  not  obliterate 
the  inherent  difference  between  the  main 
purposes  and  functions  of  the  two  classes. 
Speaiun^  generally,  a  street  railway  is  lo- 
cal, derives  its  business  from  the  streets 
along  which  it  is  operated,  and  is  in  aid  of 
the  local  travel  upon  those  streets,  while  a 
commercial  railway  usually  derives  its 
business,  either  directly,  or  'indirectlj 
through  connecting  roads,  from  a  lafge  area 
of  territory,  and  not  from  the  travel  on  the 
streets  of  those  cities,  either  terminal  or 
way  stations,  alonff  which  they  happen  to 
be  constructed  and  operated.  In  fact,  so 
far  from  being  an  aid  or  advantage,  they 
are  a  positive  impediment,  to  the  travel  on 
such  streets.    Hence  it  is  held  that  the  one 


Bkg.  Co.  V.  Webster  County,  21  Ky.  L.  Rep.  214, 
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When  a  statute  of  that  character  requires 
specified  corporations,  and  "also  every  other 
corporation,  company,  or  association  having 
.  .  .  any  special  or  exclusive  privilege  or 
franchise,  ...  or  performing  any  public 
service'*  to  pay  a  tax  upon  Its  franchise,  it  in- 
cludes all  corporations,  not  merely  those  lilce 
the  ones  named.  Western  U.  Teleg.  Co.  v. 
Norman,  77  Fed.  13. 

It  includes  an  association  authorized  to  lay 
out  a  race  course  and  sell  pools  on  the  races 
run  thereon.  Latonia  Agricultural  &  S.  Asso. 
V.  Donnelly,  20  Ky.  L.  Rep.  1891,  50  S.  W.  261. 

Even  a  municipality  with  a  franchise  to  ope- 
rate water  works.  Newport  v.  Com.  21  Ky.  L. 
Rep.  42,  45  L.  R.  A.  518,  50  8.  W.  845,  51  8. 
W.  483. 

When  the  Constitution  commits  to  the  legis- 
lature discretionary  power,  but  does  not  com- 
mand it  to  levy  a  tax  upon  those  who  pursue 
any  trade,  calling,  or  business,  and  the  legisla- 
ture accordingly  enacts  a  license  tax  law  apply- 
ing but  to  banks  having  a  stated  capital  and 
upwarda  a  bank  with  less  capital  is  not  within 
the  statute,  hence  not  liable  to  the  license  tax. 
State  ew  rel.  Huson  v.  Bank  of  Mansfield,  48 
La.  Ann.  1020,  20  So.  201. 

To  warrant  the  exaction  of  such  a  tax  there 
must  be  some  express  provision  of  law.    Ibid. 

A  statute  imposing  a  specific  tax  upon  all 
fire  insurance  companies  under  a  penalty  of 
double  the  amount  for  carrying  on  business 
without  prepaying  It  applies  to  a  corporation 
organized  upon  the  mutual  co-operative  plan  of 
insuring  its  members  and  which  has  no  capi- 
tal nor  reserve,  and  Is  not  intended  for  profit, 
but  which  meets  every  loss  by  a  special  assess- 
ment on  its  members,  and  pays  only  what  such 
assessment  may  yield.  Lee  Mut.  F.  Ins.  Co. 
V.  State,  60  Miss.  805. 

A  railroad  which  runs  over  its  own  line  a 
car  stocked  with  goods  that  it  furnishes  to  its 
own  employees  only  in  lieu  of  wages  in  cash, 
and  does  not  sell  at  all  to  others,  is  not  within 
a  statute  taxing  the  privilege  of  running  a 
trading  car.  Vicksburg  &  M.  R.  Co.  v.  State, 
62  Misa  105. 

And  a  railroad  operating  a  telegraph  line, 
not  for  profit,  but  solely  as  a  needful  adjunct 
to  the  safe  and  expeditious  movement  of  its 
trains,  and  which  exercises  no  telegraph  fran- 
chise, is  not  a  telegraph  company  operating 
miles  of  wire  within  a  statute  taxing  such  com- 
panies upon  their  privileges.  Adams  v.  Louis- 
ville, N.  O.  &  T.  R.  Co.  (Miss.)  18  So.  932. 

A  statute  concerning  money  brokers  and  ex- 
change dealers  and  the  licensing  thereof,  for- 
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bidding  any  person,  association,  or  company 
of  persons  to  carry  on  the  business  of  dealing 
in,  buying,  selling,  or  shaving  any  kind  of  bills 
of  exchange,  checka  drafta  etc.,  without  a  li- 
cense, does  not  apply  to  savings  banks  author- 
ized by  their  charters  to  engage  In  such  trans- 
actibna     SUte  v.  Field,  49  Mo.  270. 

The  same  is  true  of  savings  banks  in  Ten- 
nessee. State  V.  Nashville  Sav.  Bank,  16  Lea, 
111. 

The  Massachusetts  statute  laying  a  state  tax 
upon  fire  or  marine,  or  both,  insurance  com- 
panies incorporated  or  associated  under  the 
laws  of  any  government  or  state  other  than  one 
of  the  United  States,  of  a  percentage  upon  all 
premiums  charged  or  received  on  contracts  for 
the  insurance  of  property  made  within  the 
commonwealth,  applies  to  a  partnership  of  in- 
dlvidnala  cltisens  of  New  York  and  British 
subjects  associated  under  the  laws  of  Great 
Britain.  Oliver  v.  Liverpool  &  L.  Life  &  F. 
Ins.  Co.  100  Masa  531,  Afllrmed  on  Error  In 
10  Wall.  566,  19  L.  ed.  1029. 

A  statute  taxing  for  sUte  purposes  every 
corporation,  joint-stock  company,  and  associa- 
tion whatsoever  incorporated  or  organized  un- 
der any  law  of  the  state  or  by  or  under  the 
laws  of  any  other  state  or  country  and  doing 
business  in  the  state  (with  certain  exceptions), 
upon  its  corporate  franchise  or  business,  to  be 
computed  annually,  according  to  circumstances, 
upon  its  capital  or  a  valuation  thereof,  em- 
braces an  association  of  individuals  formed  by 
articles  of  agreement  to  carry  on  a  forwarding 
agency,  banking,  exchange,  and  insurance  busi- 
ness between  divers  selected  cities  and  towns 
of  the  United  States  and  foreign  countries  to 
continue  In  force  for  the  term  of  ten  yeara  and 
afterwards  from  time  to  time  extended  accord- 
ing to  adopted  by-laws;  described  In  such  ar- 
ticles as  a  joint-stock  company,  and  having  a 
capital  divided  into  shares  transferable  by  the 
holder  to  whomsoever  he  chooses,  represented 
by  certificates,  managed  by  a  board  of  direct- 
ors, and,  in  the  name  of  its  president,  litigat- 
ing, taking,  holding,  and  conveying  real  estate, 
and  which  is  not  dissolved  by  the  death  of  any 
member  or  number  of  members  less  than  a  ma- 
jority ;  and  which  organisation  is  within  the 
permissive  terms  of  sundry  statutes  respect- 
ing its  kind,  although  the  associating  articles 
do  not  refer  to  them.  Pieople  em  rel.  Piatt  v. 
Wemple,  117  N.  Y.  136,  6  L.  R.  A.  803,  2  In- 
ters. Com.  Rep.  735,  22  N.  E.  1046,  Affirming 
62  Hun,  434,  5  N.  Y.  Supp.  581. 

But  while  this  is  so,  the  distinction  between 
this  kind  of  an  organization  and  corporations 
is  still  preserved  In  the  state  of  New  York,  and 
a  joint-stock  company,  despite  of  successive  leg- 
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constitiitfis  an  additional  servitude  on  the 
street^  while  the  other  does  not.  Carli  ▼. 
SiiUtcater  Street  R,  d  Transfer  Co,  28 
Minn.  373,  41  Am.  Rep.  200,  10  N.  W.  205. 
The  Duluth  Street^Railway  Company  was 
organised  under  Gen.  Stat.  1894,  chap.  34, 
title  1,  and  the  acts  amendatory  thereof. 
The  general  nature  of  its  business,  as  stated 
in  its  articles  of  association,  is  to  construct^ 
maintain,  and  operate  railways  in  the 
streets  and  highways  of  the  city  of  Duluth 
and  its  suburbs,  including  Lakeside,  Lester 
Park,  West  Duluth  (all  or  most  of  which 
are  now  parts  of  the  city  of  Duluth),  and 
in  the  roads  connecting  the  same  in  St. 
Louis  county,  and  over  any  other  lands  in 
St  Louis  county  upon  which  the  right  to 
do  so  may  be  acquired  by  it  by  purchase, 
eondemnaticm,  or  otherwise.  Certain  addi- 
tional powers  were  granted  to  it  by   Sp. 


Laws  1881  (Ex.  Sess.)  chap.  200,  entitled 
"An  Act  Confirming  [Conferring?]  Certain 
Eights  upon  the  Duluth  Street  Railway 
Company."  By  an  ordinance  of  the  city  of 
Duluth,  it  was  granted  the  right  to  con- 
struct and  operate  an  inclined  street  rail- 
way in  the  city,  and  by  another  ordinance 
of  the  city  it  was  granted  the  right  to  con- 
struct and  operate  street  railways  in  the 
village  of  West  Duluth,  which  had  become 
a  part  of  the  city  of  Duluth.  While  the 
defendant  still  owns  all  the  franchises  thus 
granted,  the  entire  extent  to  which  it  has 
exercised  them  is,  as  found  by  the  court,  to 
"own  and  operate  a  passenger  railway  linci 
in  the  streets  of  the  city  of  Duluth  16  miles 
in  length."  This  we  construe  as  meaning 
the  aggregate  length  of  all  its  lines  in  the 
streets  of  tlie  city.  So  far  as  it  appears, 
it  has  constructed  and  is  operating  its  road 


Illative  enactments  clothing  such  concerns 
wltb  various  corporate  attributes,  is  not  tax- 
able onder  a  sutatory  provision  for  taxing  the 
capital  of  all  monied  or  stock  corporations  de- 
riving an  Income  or  profit  from  their  capital  or 
otherwise.  People  e«  rel.  Winchester  v.  Cole- 
man, 138  N.  T.  279,  16  L.  R.  A.  183.  81  N.  B. 
96. 

The  latter  case  was  followed  in  respect  of 
an  attempt  to  tax  the  Adams  Express  Company, 
a  similar  organisation  In  Pennsylvania,  under 
a  sUtnte  of  that  state  imposing  an  annual  tax 
apon  the  capital  stock  of  all  companies  incor- 
porated by  or  under  the  laws  of  that  sUte,  and 
apon  that  of  every  company  doing  business 
therein  Incorporated  by  any  other  state.  Gregg 
V.  Sanford,  12  C.  C.  A.  525,  28  U.  8.  App.  813, 
65  Fed.  151. 

But  limited  partnerships  formed  under  the 
laws  of  Pennsylvania,  having  privileges  essen- 
tially the  same  as  corporate  franchises,  are 
taxable  tliereon  the  same  as  like  corporatlona 
Com.  V.  Sandyllck  Gas  Coal  &  C.  Co.  1  Danph. 
Co.  Rep.  814. 

A  street  railway  company  operating  the 
planta  of  electric  light  companies  and  supply- 
ing light  therewith  is  not  subject  to  taxation 
upon  the  franchises  of  such  companies,  because 
these  belong  in  law  to  them,  and  not  to  the 
railway  corporation,  and  are  assessable  against 
the  owners  only.  The  electric  light  companies 
are  incompetent  to  alienate  to  the  railway  cor- 
poration their  franchises  and  property  neces- 
■ary  to  the  exercise  thereof,  so  as  to  disable 
them  from  discharging  the  public  duties  that 
are  the  consideration  of  the  grant  of  franchises 
to  them.  State  ex  reL  Milwaukee  Street  R.  Co. 
y.  Anderson,  90  Wis.  560,  63  N.  W.  746. 

In  assessing  a  franchise  tax  measured  by  div- 
idends made  or  declared  during  the  year  the 
comptroller  is  not  justified  In  treating  as  a 
dividend  the  excess  above  par  value  of  the  cap- 
ital stock  distributed  to  stockholders  from  the 
proceeds  of  all  its  lands  condemned  and  taken 
for  public  purposes  by  right  of  eminent  do- 
main, when,  during  the  year,  such  corporation 
has  done  no  business,  and  simply  kept  up  its 
corporate  organization  in  order  to  receive  and 
distribute  the  award.  People  em  rel.  Jerome 
Park  Villa  Site  &  Improv.  Co.  v.  Roberts,  41 
App.  Div.  21,  58  N.  Y.  Snpp.  254. 

When  a  statute  imposes  a  franchise  tax  upon 
CTery  trust  company  or  savings  bank  and  trust 
company  Incorporated  by  and  doing  business  in 
the  taxing  state  on  the  average  amount  of  its 
deposits,  assessable  semi-annually,  the  right  to 
lay  it  Is  roeasared  by  the  exercise'  of  the  fran- 
chises; and  a  corporation  otherwise  subject 
thereto,  which  has  been  enjoined  from  trans- 
57  L.  R.  A. 


acting  business  and  put  in  the  hands  of  a  re- 
ceiver, is  not  liable  for  the  tax  while  its  busi- 
ness is  suspended.  State  v.  Bradford  Sat 
Bank  &  T.  Co.  71  Tt.  234,  44  Atl.  349. 

b.  Domestic  earporatione, 
1.  In  generaL 

The  power  of  a  state  to  impose  franchise 
taxes  upon  its  own  corporations  is  practically 
without  limit. 

Said,  Strong,  J.,  in  the  State  Freight  Tax 
Case,  15  Wall.  232,  ««b  nom.  Philadelphia  &  R. 
R.  Co.  V.  Pennsylvania,  21  L.  ed.  146,  we  con- 
cede the  right  and  power  of  the  state  to  tax 
the  franchises  of  its  corporations. 

A  state,  in  granting  a  franchise  to  a  corpo- 
ration, may  limit  the  powers  to  be  exercised 
under  it,  and  annex  conditions  to  its  enjoy- 
ment, and  make  it  contribute  to  the  revenue. 
If  the  grantee  accepts  the  boon  it  must  bear 
the  burden.  Monroe  County  Sav.  Bank  v. 
Rochester,  87  N.  Y.  867. 

In  the  case  of  People  v.  Home  Ina  Co.  92 
N.  Y.  328,  338,  it  was  undisputed  that  a  state, 
in  the  exercise  of  Its  legislative  power,  has  the 
right  to  imxMse  taxes  upon  the  business,  priv- 
ileges; and  franchises  of  a  domestic  corpora- 
tion; and  when  that  case  reached  the  United 
States  Supreme  Court,  where  the  decision  was 
affirmed,  it  was  emphatically  declared  that  no 
constitutional  objection  prevents  the  legisla- 
ture of  a  state  from  prescribing  any  mode  of 
measurement  it  may  choose  to  determine  how 
much  it  will  charge  for  the  privilege  It  be- 
stows ;  and  that  the  validity  of  a  tax  can  be  in 
no  wise  dependent  on  the  manner  adopted  by 
the  state  in  fixing  the  amount  It  exacts  for  the 
franchise.  Home  Ins.  Co.  v.  New  York,  134 
U.  S.  594,  33  L.  ed.  1025,  10  Sup.  Ct.  Rep.  693. 

So  that,  unless  a  franchise  tax  upon  a  do- 
mestic corporation  plainly  conflicts  with  some 
constitutional  limitation  on  the  legislative 
power,  Its  validity  is  assumed.  There  are  not 
wanting  cases  in  which  such  taxes  have  been 
challenged  upon  the  ground  that  the  Imposition 
thereof  constitutes  a  denial  of  the  equal  protec- 
tion of  the  laws  or  of  due  process  of  law  re- 
quired by  the  Federal  Constitution,  or  in- 
fringes against  the  clauses  common  In  state 
constitutions  requiring  uniformity  and  equal- 
ity of  taxation,  but  these  must  be  left  for  dis- 
cussion in  another  place. 

The  1.1WS  of  Illinois  for  the  assessment  and 
taxation  of  domestic  railroads  classify  the  sub- 
jects of  the  tax  as:  (1)  Capital  stock,  meaning 
thereby  all  the  property  and  rights  of  the  cor- 
poration of  every  kind  and  nature  wherever  lo- 
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in  the  same  manner  as  street  railroads  are 
usually  constructed  and  operated, — in  aid 
of,  and  deriving  its  business  from,  the  local 
travel  on  the  streets  of  the  city.  While  the 
defendant  may  possess  some  unexercised 
powers  not  ordinarily  conferred  upon  street- 
railway  companies,  yet  it  is  perfectly  ap- 
parent that  it  is  in  all  essential  respects  a 
"street,"  and  not  a  ''commercial"  railroad. 
Therefore  the  "gross  earnings"  tax  law  of 
1887  does  not  apply. 

These  proceedings  are  each  and  all  re- 
manded, with  directions  to  the  court  heloto 
to  disailotc  in  each  case  thai  part  of  the  tarn 
assessed  upon  "t<em  i^,"  entitled  '^Fran- 
ohises,  annuities,  royalties,  and  patent 
rights/'  and  to  render  judgment  in  favor  of 


the  state  for  the  remainder  of  the  tames  ob 
assessed, 

Oanty,  J.,  concurring: 

I  concur.  After  striking  out  subdivisioo 
5  of  S  1530  as  unconstitutional,  the  rest  of 
the  section  may,  in  my  opinion,  be  allowed 
to  stand.  In  my  opinion,  the  legislature 
may  provide  for  deducting  the  corporate  in- 
debtedness from  the  value  of  such  intai^- 
ble  property  as  franchises  and  good  wu\, 
when  listing  such  intangible  property  for 
taxation.  That  will  be  the  result  of  reject- 
ing said  5th  subdivision  as  unconstitutional, 
and  permitting  the  rest  of  the  section  to 
stand,  because,  in  giving  a  market  value  to 
the  stock  (see  4th  subdivision),  the  public 


eated ;  (2)  railroad  track,  embracing  the  right 
of  way  and  the  soperstmctures  thereon  and  de- 
clared to  be  real  estate  for  the  purposes  of 
taxation;  (8>  rolling  slock,  declared  to  be  per- 
sonal property  and  embracing  the  movable  chat- 
tels such  as  cars,  locomotives,  and  their  ac- 
companiments, usually  In  ordinary  use  moved 
to  and  fro  along  the  line;  and  (4)  personal 
property  other  than  rolling  stock,  embracing 
tools,  materials  for  repairs,  machinery,  and 
other  chattels  not  ordinarily  moved  up  and 
down  the  road.  Property  of  the  fourth  class 
with  lands  not  part  of  the  second  constitute 
the  local  and  tangible  property  of  the  corpora- 
tion; while  all  its  other  possessiona  Including 
the  franchise  and  other  things  of  value  inac- 
cessible for  local  assessment,  make  up  the  In- 
tangible property,  which,  combined,  is  capital 
stock  assessable  by  the  state  board.  Ohio  &  M. 
R.  Co.  V.  Weber,  96  111.  443. 

This  system,  whereby  the  state  board  values 
the  tracks,  right  of  way.  Improvements  thereon, 
rolling  stock,  and  the  capital  stock,  including 
the  franchise  and  all  invisible,  immaterial,  and 
Intangible  property ;  and  the  local  assessors 
in  counties,  cities,  and  towns  into  or  through 
which  the  roads  run  value  the  tangible  prop- 
erty In  proportion  that  the  mileage  in  each  tax- 
ing district  bears  to  the  total  length  of  the 
road, — is  Just  and  equitable,  and  within  the 
constitutional  powers  of  the  state.  State  Rail- 
road Tax  Cases,  92  U.  S.  575,  8ub  nom,  Taylor 
V.  Secor,  23  L.  ed.  663. 

It  is  not  a  valid  objection  to  this  system  that 
rolling  stock,  capital  stock,  and  franchise  of 
a  domestic  railroad  are  personal  property  hav- 
ing a  situs  for  taxation  only  at  the  principal 
office  of  the  company  and  taxable  nowhere  else, 
for  the  state  has  the  power  and  right  to  fix  the 
situs  of  personal  property  within  its  Jurisdic- 
tion at  any  place  where  any  part  of  it  may  be 
situated.     Ibid. 

This  case  was  followed  and  approved  In  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Siders,  88  111.  322. 

The  state  of  New  York  over  two  decades 
ago  enacted  a  statute  (chap.  542,  Laws  1880) 
taxing  domestic  corporations  and  foreign  ones 
doing  business  within  Its  limits  upon  their  cor- 
porate franchises  or  business  for  state  pur- 
poses. This  statute  "inaugurated  a  new  sys- 
tem of  taxation"  In  that  state  of  certain  classes 
of  corporations  People  v.  Spring  Valley  Hy- 
draulic Gold  Co.  92  N.  Y.  888,  386,  Andrews,  J. 

So  far,  said  Earl,  J.,  as  it  imposes  a  tax  upon 
corporate  franchises  its  operation  must  be  con- 
fined to  corporations  created  under  New  York 
laws,  and  as  to  foreign  corporations  the  tax  la 
Imposed  solely  upon  businesa  People  v.  Equi- 
Ubie  Trust  Co.  96  N.  Y.  387,  393. 

And  Burtlett,  J.,  declared  that  this  corpora- 
tion tax  is  not  imposed  on  property,  but  in 
the  case  of  a  domestic  corporation  on  its  fran- 
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chlses,  and  of  a  foreign  corporation  on  its  busi- 
ness. People  ex  rek  United  Verde  Copper  Co. 
V.  Roberts,  156  N.  Y.  685,  591,  51  N.  E.  293, 
Reversing  25  App.  DIv.  89,  48  N.  Y.  Supp.  881. 

Ever  since  the  enactment  of  that  statute 
the  courts  of  that  state  have  been  kept  busy 
construing  and  interpreting  it  and  the  amend- 
atory laws  designed  to  remedy  its  defects. 

In  Nassau  Gaslight  Co.  v.  Brooklyn,  89  N. 
Y.  409,  the  question  was  whether  a  city  gas 
company  was  within  the  statute  or  the  excep- 
tions it  contained. 

In  People  c*  rel.  Westchester  P.  Ina  Co.  v. 
Davenport,  91  N.  Y.  574,  it  was  decided  that, 
in  spite  of  language  tq  the  contrary,  the  act 
did  not  relieve  corporations  taxable  under  it 
from  local  taxation.  **The  act,"  said  Ruger, 
Ch.  J.  (p.  590),  "is  too  loosely  and  inconsistent- 
ly expressed  to  induce  us  to  give  it  the  sweep- 
ing effect  which  Is  claimed  for  it."  He  had 
previously  declared  (p.  584)  :  "It  cannot  be 
disputed  but  that  the  language  employed  in  the 
exemption  clause  of  this  section,  if  considered 
literally.  Is  broad  enough  to  sustain  the  claim." 
The  conclusion  that  the  statute  did  not  mean 
what  it  said  seems  to  have  been  reached  "by 
main  strength."  The  legislature  promptly 
amended  the  act  to  cover  this  point  the  next 
session  (Laws  1881,  chap.  361,  S  8),  and  passed 
a  separate  act  to  validate  the  tax  (Laws  1881, 
chap.  332). 

The  same  court  found  no  difficulty  in  hold- 
ing the  statute  meant  what  it  said  when  it 
purported  to  impose  a  tax  upon  the  corporate 
franchise  or  business,  because  to  hold  other- 
wise the  tax  would  have  rested  upon  nontaxa- 
ble government  bonds.  People  v.  Home  Ins. 
Co.  92  N.  Y.  328,  Affirmed  in  134  U.  S.  594.  83 
L.  ed.  1025,  10  Sup.  Ct.  Rep.  593;  In  affirming 
which  decision  the  United  States  Supreme 
Court  further  declared  that  a  state  may  law- 
fully require  as  a  condition  of  the  grant  of  a 
franchise  to  be  a  corporation  or  to  do  business 
as  such,  snd  also  for  the  continued  exercise 
of  such  right  or  privilege,  payment  of  a  specific 
sum  to  the  state  each  year  or  month,  or  a 
specific  portion  of  the  gross  receipts  or  of  the 
profits  of  the  corporation,  or  of  a  sum  to  be 
ascertained  In  any  convenient  mode  which  the 
state  prescribes. 

And  as  late  as  1901  a  part  of  S  182  of  the 
New  York  tax  law  (chap.  908,  Laws  1896), 
which  in  substsnce  wss  the  same  as  S  3,  chap. 
542,  Laws  1880,  had  to  be  discarded,  the  only 
question  between  counsel  being  what  part  must 
go.  Cullen,  J.,  in  the  opinion  of  the  court, 
after  construing  the  section  one  way  because 
a  contrary  interpretation  would  effect  unrea- 
sonable resulta  added:  We  are  quite  aware 
that,  despite  our  construction  of  the  statute, 
there  will  still  remain  in  it  some  inconsistencies 
and   apparent   unfairness  in   particular   casea 
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deducts  the  eorporate  indebtedness.  In  my 
opinion,  the  legislature  has,  under  the  Ck)n- 
fltitution,  more  latitude  in  providing  for  the 
assessment  of  such  intangible  property  than 
it  has  in  providing  for  the  aseeesment  of 
tangible  real  and  personal  property,  and,  as 
before  stated,  may  provide  for  assessing 
only  the  balance  of  such  intangible  proper- 
ty after  deducting  the  corporate  indebted- 
ness.' But  by  the  scheme  proposed  by  S 
1530  the  corporate  indebtedness  is  deducted 
twice, — once  oy  the  public,  in  giving  a  mar- 
ket value  to  the  stock,  and  once  more  by 
virtue  of  the  5th  subdivision.  Therefore 
the  scheme  is  unconstitutional,  because, 
where  there  is  no  corporate  indebtedness. 


it  taxes  the  franchises  and  good  will  to  their 
full  value,  but  where  there  is  corporate  in- 
debtedness it  deducts  double  the  amount  of 
such  indebtedness  from  the  value  of  such 
intangible  property.  If  the  legislature  will 
tax  such  intangible  property  at  all,  it  must, 
as  far  as  it  is  reasonably  practicable  to  do 
so,  tax  it  uniformly.  It  is  this  double  de- 
duction of  the  corporate  indebtedness,  as 
distinguished  from  single  deduction,  which 
is  unconstitutional;  and,  while  I  have  had 
some  doubt  about  it,  I  am  of  the  opinion 
that  the  provision  for  such  double  deduc- 
tion may  be  rejected  as  unconstitutional, 
and  the  rest  of  the  section  allow<^  to  stand. 


The  remedy  must  be  an  appeal  to  the  legisla- 
ture for  modification  of  the  law.  People  ea 
rtl.  New  York  &  E.  River  Ferry  Co.  v.  Roberts, 
168  N.  T.  14,  18,  60  N.  B.  1043,  Reversing  85 
App.  DIv.  625,  55  N.  Y.  Supp.  1146. 

A  statute  requiring  every  corporation  Incor- 
porated ander  any  general  or  special  state 
law,  and  having  capital  stock  divided  Into 
■hares,  to  pay  the  state  treasurer  a  state  tax 
of  a  specifled  fraction  of  1  per  cent  upon  its 
authorized  capital  at  the  time  of  Its  incorpora- 
tion, and  forbidding  every  public  officer  to  file 
its  organization  certificate  and  itself  to  exer- 
cise any  corporate  powers  until  such  payment 
is  made,  does  not  provide  for  a  price  to  be  paid 
for  the  franchise  the  corporation  Is  to  exercise 
after  It  is  formed,  but  merely  the  price  of  the 
right  to  be  a  corporation  at  all ;  therefore  a 
body  that  has  lawfully  acquired  upon  fore- 
dosore  the  franchises  of  a  railroad  company, 
and  Is  organized  to  operate  It  by  permission 
of  other  laws,  is  bound  to  pay  the  organization 
tax  in  order  to  be  invested  with  corporate  pow- 
ers. People  ew  rel.  Schurz  y.  Cook,  47  Hun, 
467.  Affirmed  In  110  N.  Y.  443,  18  N.  B.  113. 

TO  the  like  effect  is  Ashley  v.  Ryan,  153  U. 
8.  486,  38  L.  ed.  773,  4  Inters.  Com.  Rep.  664, 
14  Sup.  Ct.  Rep.  865. 

A  domestic  corporation  having  paid  Its  or- 
ganisation tax  and  a  further  tax  upon  increas- 
ing Its  capital  is  none  the  less  upon  reincor- 
porating under  another  and  later  statute  for 
the  same  purposes  bound  to  pay  a  new  organi- 
zation tax.  Re  New  York  &  S.  InvesL  Co.  40 
N.  Y.  8.  R.  139,  16  N.  Y.  Supp.  213. 

A  corporation  formed  while  a  statute  requir- 
ing payment  of  a  tax  as  a  condition  precedent 
to  exercising  any  corporate  powers  is  in  force 
Is  without  legal  existence  until  It  pays  the  tax, 
and  therefore  cannot  recover  upon  Its  con- 
tracts. Maryland  Tube  ft  I.  Works  v.  West 
End  Improv.  Co.  87  Md.  207,  30  L.  R.  A.  810, 
39  Atl.  620. 

Under  a  statute  taxing  domestic  corporations 
upon  their  franchises  according  to  the  capital 
employed  within  the  state,  a  corporation  whose 
capital  Is  Invested  in  patent  rights  which  It 
parceled  out  to  divers  subordinate  corpora- 
tions both  foreign  and  domestic,  taking  stocks 
and  bonds  In  exchange,  is  not  to  be  regarded 
as  employing  the  whole  of  Its  capital  in  the 
home  state,  but  only  such  part  of  it  as  is  rep- 
resented by  the  stocks  of  domestic  companies, 
the  rights  not  yet  conveyed  and  the  bonds  of 
foreign  corporations  or  other  choses  in  action 
which  have  been  drawn  to  and  have  their  situs 
at  the  domicU.  The  capital  invested  in  the 
stocks  of  foreign  corporations  Is  employed  with- 
out the  state.  People  ew  rel,  Edison  Electric 
Light  Co.  V.  Campbell,  138  N.  Y.  543,  20  L.  R. 
A.  453,  34  N.  B.  370. 

Under  such  a  statute,  surplus  and  what  It 
Is  invested  in  are  no  part  of  the  capital  stock, 
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and  therefore  a  domestic  corporation  organ- 
ized to  carry  on  some  of  its  business  in  the 
state  of  its  origin,  but  mining,  milling,  and 
other  operations  In  a  distant  territory,  which 
merely  maintains  a  home  office  where  it  keeps 
certain  accounts  and  occasionally  makes  con- 
tracts to  be  performed  in  other  states,  and 
where  some  of  Its  officers,  executive  and  fiscal* 
attend,  and  which  there  holds  a  large  block  of 
stock  and  bonds  got  by  passing  dividends  and 
using  the  accumulated  profits  to  construct  for 
a  foreign  corporation  25  miles  of  railroad  In 
the  territory  where  Its  mines  were  operated 
only  to  carry  supplies  to  and  ores  away  from 
Its  mines,  is  not  taxable  on  snch  stocks  and 
bonds  as  a  part  of  its  capital  stock.  These 
Investments  of  surplus  cannot  be  regarded  as 
converted  Into  capital  stock  employed  at  home 
for  the  purposes  of  such  franchise  tax  on  any 
theory  that,  the  mines  being  a  wasting  prop- 
erty ever  tending  to  exhaustion,  the  longer 
they  are  worked  the  more  the  capital  stock  in- 
vested In  them  must  be  deemed  Impaired  so 
that  there  Is  no  surplus.  People  ew  rel.  Unit- 
ed Verde  Copper  Co.  v.  Roberts,  156  N.  Y.  585. 
51  N.  B.  293,  Reversing  25  App.  Div.  89,  48 
N.  Y.  Supp.  881. 

Statutes  taxing  domestic  corporations  on 
their  corporate  franchises  measured  by  the 
capital  stock  employed  In  the  home  state  are 
not  In  confilct  with  any  provision  of  the  Fed- 
eral Constitution,  nor  of  the  Constitution  of 
the  state  of  New  York,  even  If  In  their  practi- 
cal operation  they  do  In  a  given  case  result  in 
unequal  and  double  taxation.  People  em  rel. 
Postal  Teleg.  Cable  Co.  v.  Campbell,  70  Hun, 
507,  24  N.  Y.  Supp.  208. 

Capital  of  a  domestic  corporation  Invested 
In  Idle  and  unproductive  land  la  not  employed 
within  the  state  so  as  to  be  the  basis  of  such 
a  franchise  tax.  People  ew  rel  Niagara  River 
Hydraulic  Co.  v.  Roberts,  30  App.  Div.  180, 
51  N.  Y.  Supp.  771,  Affirmed  on  opinion  below, 
157  N.  Y.  676,  51  N.  B.  1093. 

Under  a  statute  taxing  corporations,  Joint- 
stock  companies,  and  associations  organized 
by  or  under  the  laws  of  the  enacting  state,  or 
organized  or  incorporated  under  those  of  any 
other  state  or  country,  and  doing  business 
within  the  taxing  state  upon  their  corporate 
franchises  or  business,  domestic  corporations 
are  taxable  Irrespective  of  whether  they  em- 
ploy any  capital  or  not  within  the  state  and 
when  carrying  on  their  entire  business  outside 
of  it.  The  qualifying  words  "doing  business 
within  the  state,"  In  such  statute,  relate  to 
foreign  corporations  only.  People  em  rel.  Amer- 
ican Contracting  ft  Dredging  Co.  v.  Wemple, 
129  N.  Y.  558,  29  N.  B.  812. 

Premiums  received  by  a  fire  insurance  com- 
pany for  insuring  property  without  the  state 
regardless  of  where  the  policy  is  written  or  the 
money  for  it  paid  do  not  come  under  a  tax 
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(21  Wash.  49.) 

!•  A  taxpayer  'who  appears  before  a 
board  of  equalisation  and  is  heard  upon 
the  Taluatlon  of  his  property  as  fixed  by  the 
assessor  without  objecting  to  the  manner  In 
which  the  board  Is  constituted  cannot  recover 
hack  the  amount  paid  under  the  assessment 
as  raised  by  the  board,  upon  the  ground  that 
the  board  was  Illegally  constituted. 

S.  The  franchise  of  an  eleetrle  Ilffht 
and  po'vrer  eompany  which  has  a  right 


to  use  streets  and  alleys  of  a  city  Is  sabject 
to  taxation  under  Const,  art.  7,  %  1,  and 
Laws  1897,  p.  186,  authorising  in  general 
terms  the  taxation  of  real  and  personal  prop- 
erty, although  there  is  no  special  proTlslon 
of  statute  for  ascertaining  the  value  of  the 
franchise. 

(April  6,  1899.) 

CROSS-APPEALS  from  the  Sujjerior 
Court  for  Pierce  County  rendered  in  aa 
action  brought  to  recover  back  the  amount 
of  taxes  all^d  to  have  been  unlawfully  ex- 
acted; the  plaintiff  appealing  from  so  much 
of  the  judgment  as  held  any  part  of  the  tax 
valid,  and  defendants  appealing  from  so 
much  as  authorized  the  recovery  of  a  tax 


law  imposing  a  percentage  tax  upon  premiums 
received  by  domestic  insurance  corporations 
upon  business  done  within  the  state.  People 
V.  National  P.  Ins.  Co.  61  How.  Pr.  834. 

This  proposition  was  affirmed  on  appeal 
while  the  case  was  reversed  on  other  grounds. 
27  Hun,  188. 

A  corporation  which  is  merely  maintaining 
a  perfunctory  organization  while  waiting  the 
payment  of  an  award  for  its  lands  condemned 
for  public  use  that  it  may  go  Into  liquidation 
IS  not  subject  to  a  franchise  tax,  aince  it  is 
neither  employing  capital  nor  doing  business 
within  the  state,  when  that  is  the  basis  there- 
of. People  ew  rel.  Jerome  Park,  Villa  Site  ft 
Improv.  Co.  v.  Roberts,  41  App.  Div.  21,  68 
N.  Y.  Supp.  254. 

The  meaning  of  capital  employed  within  the 
state,  in  a  statute  making  that  the  basis  of  a 
franchise  tax.  Is  actively  employed  in  the  cor- 
porate business,  when  the  rule  for  computing 
the  tax  is  that  laid  down  in  People  ea  rel. 
New  Tork  ft  B.  River  Ferry  Co.  v.  Roberts,  168 
N.  Y.  14.  60  N.  E.  1043.  Hence,  a  corpora- 
tion taxed  by  such  rule  is  entitled  to  the  exclu- 
sion of  a  piece  of  real  estate  it  does  not  use 
but  rents  out,  and  a  block  of  municipal  bonds 
It  holds  as  an  Investment,  from  among  the 
bases  of  the  tax.  People  ew  rel.  Union  Ferry 
Co.  V.  Roberts,  66  App.  Div.  157,  72  N.  Y.  Supp. 
960. 

A  bank  under  injunction  and  In  the  hands 
of  a  receiver  Is  not  doing  business  so  as  to  be 
taxable  under  a  statute  taxing  domestic  sav- 
ings banks  and  trust  companies  doing  busi- 
ness with'n  the  state.  State  v.  Bradford  Sav. 
Bank  ft  T.  Co.  71  Vt.  234,  44  Atl.  349. 

A  state  statute  taxing  savings  banks  by  an 
assessment  twice  a  year  upon  the  average 
amount  of  their  deposits  for  the  preceding  six 
months,  imposing  as  it  does  a  license  or  fran- 
chise tax,  and  not  a  property  tax  on  the  de- 
posits, does  not  subject  a  bank  In  the  hands  of 
a  receiver  and  perpetually  enjoined  from  doing 
business  when  the  assessment  date  comes 
around,  to  any  liability,  although  it  did  carry 
on  business  and  receive  deposits  for  a  part  of 
the  previous  half  year.  Com.  v.  Lancaster 
Sav.  Bank,  123  Mass.  493. 

But  a  savings  institution  that  has  stopped 
collecting  dues  from  all  its  members  except 
those  Indebted  on  loans,  and  which  makes  no 
new  loans.  Is  still  doing  business  within  the 
meaning  of  a  tax  act  applying  to  corporationa 
Com.  V.  Pottsville  Union  Sav.  Fund  Asso.  2 
Dauph.  Co.  Rep.  19. 

A  law  taxing  corporate  franchises,  that  re- 
quires the  charge  under  it  to  be  based  on  the 
authorized  capital  stock  represented  by  prop- 
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erty  owned  and  used  In  the  enacting  state,  re- 
quires a  domestic  corporation  whose  entire 
property  Is  In  that  state  to  pay  a  $5,000  fee 
on  a  $500,000  capitalization,  ^tna  Standard 
Iron  ft  S.  Co.  v.  Taylor,  5  Ohio  C.  D.  242. 

The  repeal  of  a  statute  under  which  a  fran- 
chise tax  has  accrued  before  it  has  been  col- 
lected does  not  discharge  a  savings  bank  which 
was  subject  thereto  from  the  payment  of  it. 
State  V.  Waterville  Sav.  Bank,  68  Me.  615. 

When  a  state  has  charged  and  received  a 
specific  sum  as  the  price  for  a  franchise  and 
as  the  consideration  for  the  enjoyment  thereof 
during  the  life  of  the  corporate  charter,  it  is 
precluded  from  further  exactions  by  way  of 
taxes  on  such  franchise,  since  this  in  sub- 
stance is  adding  to  a  price  already  paid  in  full. 
Gordon  v.  Appeal  Tax  Court,  3  How.  133,  145^ 
146.  150,  11  L.  ed.  629.  635,  537.  As  Wayne, 
J.,  writing  for  the  court,  put  it,  the  franchise 
is  corporate  property,  which,  like  any  other 
property,  would  be  taxable  if  a  price  had  not 
been  paid  for  It  which  the  legislature  had  ac- 
cepted as  the  consideration  for  allowing  the 
shareholders  to  use  the  franchise  during  the 
continuance  of  the  charter.  The  learned  Jus- 
tice reasoned:  A  round  sum,  or  an  annual 
charge  with  or  without  reference  to  capital 
stock,  may  be  asked  by  the  legislature  for  such 
a  franchise.  It  may  be  more  convenient  to 
the  basks  to  have  such  a  consideration  or 
bonus  distributed  through  the  years  of  their 
corporate  existence  than  to  pay  its  equivalent 
in  advance.  This  option  was  given  the  old 
banks.  Being  so  given,  it  is  conclusive  that 
the  legislature  Intended  the  annual  tax  or 
charge  upon  the  capital  stocks  of  the  banks 
to  be  the  bonus  or  price  that  they  were  to  pay 
for  the  prolongation  of  their  franchise  of 
banking.  Such  a  contract  Is  a  limitation  up- 
on the  taxing  power  of  the  legislature  making 
it,  and  upon  succeeding  legislatures,  to  Impose 
any  further  tax  upon  the  franchise. 

This  case  is  considered  by  Messrs.  Angell 
and  Ames  (Corporations,  |  470)  opposed  to  the 
doctrine  of  Providence  Bank  v.  Billings,  4  Pet. 
514,  7  L.  ed.  939,  and  It  Is  criticised  by  Dorsey^ 
J.,  writing  for  the  Maryland  court  of  appeals,, 
in  Baltimore  v.  Baltimore  ft  O.  R.  Co.  6  Gill,. 
288.  48  Am.  Dec.  531. 

The  reader  will  find  these  cases  more  fully 
referred  to  in  another  note  respecting  corpo- 
rate taxation  as  affected  by  the  contract  clause 
in  the  United  States  Constitution. 

A  domestic  corporation  operating  under 
telephone  patents,  and  drawing  Its  gross  re- 
ceipts from  a  business  of  furnishing  instru- 
ments, apparatus,  wires,  and  facilities  for 
transmitting  speech  by  electricity  between  pei> 
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on  plaintiff's  franchiae.  Reversed  Of^  de- 
fendant's appeal. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Stiles  A  Nash,  for  plaintiff: 

Hie  whole  of  the  tax  assessed  against  ap- 
pellant's property  was  absolutely  void,  be- 
cause there  was  no  lawful  board  of  equali- 
zation in  the  county  to  which  it  could  ap- 
peal for  correction  of  its  assessment 

The  onlf  resort  for  redress  as  to  personal 
property  is  the  board  of  equalization,  ex- 
cept in  case  of  fraud.  Such  a  tribunal  acts 
judicially. 

Uagar  ▼.  Reolamatian  Dist.  No.  108,  111 
U.  8.  701,  28  Lu  ed.  569,  4  Sup.  Gt.  Rep. 
663. 

It  must  be  oonstituted  as  the  law  pro- 
vides, and  must  sit  at  the  time  and  place 
fixed  for  its  sessions,  or  its  acts  are  with- 
out jurisdicticm,  and  the  tax  levied  is  void. 


25  Am.  &  Eng.  £nc.  Law,  1st  ed.  p.  246; 
Cooley,  Taxn.  §§  265-267;  Blackwell,  Tax 
Titles,  p.  513;  Slaughter  v.  Louisville,  89 
Ky.  112,  8  S.  W.  917;  Ormsby  v.  Louisville, 
79  Ky.  107;  Aplin  v.  Reynolds,  83  Mich. 
471,  47  N.  W.  442;  Woodmwn  v.  Auditor 
Ot^eral,  52  Mich.  28,  17  N.  W.  227;  Cale- 
donia Twp.  V.  Rose,  94  Mich.  216,  53  N.  W. 
y^S;  Power  v.  Larabee,  2  N.  D.  141,  49  N. 
W.  724;  Kuntz  v.  Sumption,  117  Ind.  1,  2 
L.  R.  A.  055,  19  N.  E.  474. 

A  tax  on  a  franchise  against  a  corpora- 
tion is  a  tax  on  its  privilege  to  do  business, 
and  is  not  a  tax  on  property  at  all,  but 
what  is  known  as  an  "excise  tax." 

Corn.  V.  Hamilton  Mfg.  Co.  12  Allen, 
298;  Com.  v.  LotoeU  Gaslight  Co.  12  Allen, 
75. 

To  arrive  at  a  basis  for  such  a  tax  there 
must  be  some  means  prescribed  for  ascer- 


loiis  at  a  distance  apart,  hicorporated  under 
an  act  for  the  construction  and  maintenance 
of  a  telegraph  line  and  a  supplement  providing 
for  the  Incorporation  and  regulation  of  cer- 
tain corporations  relative  to  the  powers  of  tele- 
graph companies  for  use  of  Individuals  and 
others  and  for  fire-alarm,  police,  and  messen- 
ger business, — Is  within  a  statute  Imposing  a 
state  tax  upon  the  gross  receipts  of  every 
domestic  telegraph  company  or  foreign  one  do- 
ing business  in  the  state.  Com.  v.  Pennsyl- 
vania Teleph.  Co.  2  Dauph.  Co.  Rep.  57. 

A  corporation  chartered  with  all  the  rights, 
powers,  and  privileges  of  a  designated  railroad 
and  transportation  company,  having  built  and 
for  a  time  operated  a  short-line  railroad  which 
it  sold  to  another  domestic  corporation  of  whose 
stock  it  owns  nearly  the  half,  and  whose  princi- 
pal business  Is  a  steamship  line  across  the 
Atlantic  and  to  a  port  in  another  state,  is  not 
within  the  exception  In  a  statute  of  its  home 
state  Imposing  a,  specified  percentage  bonus 
tax  upon  the  authorized  capital  stock  of  domes- 
tic corporations,  except  railroad,  canal,  turn- 
pike, bridge,  cemetery,  literary,  charitable,  and 
religious  companies.  International  Nav.  Co. 
▼.  Com.  104  Pa.  88. 

A  taxing  statute  requiring  corporate  officers 
to  furnish  the  assessor  a  statement  of  the  cor- 
porate real  estate  and  the  matters  and  value 
of  its  personal  property  to  the  end  that  the 
same  be  assessed  for  taxation  as  other  real 
and  personal  property,  coupled  with  provisions 
making  resident  stockholders  exempt  from 
taxation  on  their  shares  when  the  corporation 
is  taxed,  and  liable  only  when  it  Is  not  assess- 
able, provides  for  the  taxation  of  all  the  cor- 
porate property,  tangible  and  Intangible,  in- 
cluding the  franchise.  Lewiston  Water  &  P. 
Co.  V.  Asotin  County,  24  Wash.  871,  64  Pac. 
644. 


/ow 


2.  Engaged  in  interstate  commerce. 

The  general  rule  Is  that  a  state  may  tax  its 
/own  corporations  upon  their  franchises  with- 
'  out  regard  to  the  nature  of  the  business  they 
I  carry  on.  This  rule  does  not  yield  when  that 
\  business  Is  interstate  or  foreign  commerce,  even 
\  if  the  corporation  subject  to  the  tax  is  en- 
>gaged  in  nothing  else. 

The  exercise  of  the  authority  which  every 
state  possesses  to  tax  its  corporations  and  all 
their  property,  real  and  personal,  and  their 
franchises,  and  to  graduate  the  tax  upon  the 
corporations  according  to  their  business  or  in- 
come, or  the  value  of  their  property,  when  this 
is  not  done  by  discriminating  against  rights 
held  in  other  states,  and  the  tax  is  not  on  im- 
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ports,  exports,  or  tonnage  or  transportation 
to  other  states,  cannot  be  regarded  as  conflict- 
ing with  any  constitutional  power  of  Congress. 
Delaware  Railroad  Tax,  18  Wall.  206,  sub  nom. 
MInot  V.  Philadelphia,  W.  ft  B.  R.  Co.  21  L.  ed. 
888. 

A  line  of  cases  supports  this  general  rule: 
State  V.  New  York,  N.  H.  ft  H.  R.  Co.  60  Conn. 
326,  22  Atl.  765:  Keokuk  ft  H.  Bridge  Co.  v. 
Illinois,  175  U.  S.  626,  44  L.  ed.  299,  20  Sup. 
Ct.  Rep.  205;  Henderson  Bridge  Cp.  v.  Com. 
99  Ky.  623.  29  L.  R.  A.  73,  31  S.  W.  486,  166 
U.  S.  150,  41  L.  ed.  953,  17  Sup.  Ct.  Rep.  532 ; 
Henderson  Bridge  Co.  v.  Henderson,  141  U.  8. 
679,  35  L.  ed.  900,  12  Sup.  Ct.  Rep.  114,  178 
U.  S.  592,  43  L.  ed.  823,  19  Sup.  Ct.  Rep.  553, 
Affirming  18  Ky.  L.  Rep.  417,  421,  86  S.  W. 
561,  1132;  Louisville  ft  J.  Ferry  Co.  v.  Com. 
104  Ky.  726,  47  S.  W.  877,  22  Ky.  L.  Rep.  446, 
57  S.  W.  624;  Kittery  v.  Portsmouth  Bridge 
Co.  78  Me.  93,  2  Atl.  847;  Standard  Under- 
ground Cable  Co.  v.  Atty.  Gen.  46  N.  J.  Eq. 
270,  19  Atl.  733;  State  v.  Underground  Cable 
Co.  (N.  J.  Eq.)  18  Atl.  681;  Honduras  Com- 
mercial Co.  V.  State  Bd.  of  Assessors,  54  N.  J. 
L.  278,  23  Atl.  668;  Lumbervllle  Delaware 
Bridge  Co.  v.  State  Bd.  of  Assessors,  55  N.  J. 
L.  529.  aub  nom.  State,  Lumbervllle  Delaware 
Bridge  Co.,  Prosecutors,  v.  State  Bd.  of  Asses- 
sors, 25  L,  R.  A.  134,  26  Atl.  711. 

In  the  latter  case.  Garrison,  J.,  writing  for 
the  court,  divides  into  three  groups  the  cases 
wherein  the  Supreme  Court  of  the  United 
States  has  adjudged  state  laws  void  for  repug- 
nancy to  the  commerce  clause,  viz.: 

1.  Those  where  the  law  discriminated  ad- 
versely to  other  states,  to  wit:  Guy  v.  Balti- 
more, 100  U.  S.  434,  25  L.  ed.  743;  Webber  v. 
Virginia,  103  U.  S.  344,  26  L.  ed.  565 :  Walling 
V.  Michigan,  116  U.  S.  446,  29  L.  ed.  691,  6 
Sup.  Ct.  Rep.  454;  Asher  v.  Texas,  128  U.  S. 
129,  32  L.  ed.  368,  2  Inters.  Com.  Rep.  241,  9 
Sup.  CI.  Rep.  1;  Stoutenburgh  v.  Hennick,  129 
U.  S.  141,  82  L.  ed.  637,  9  Sup.  Ct.  Rep.  256. 

2.  Those  where  the  Impost  was  on  the  sub- 
ject of  transportation,  to  wit:  State  Freight 
Tax  Case,  15  Wall.  232,  sub  nam.  Philadel- 
phia &  R.  R.  Co.  V.  Pennsylvania,  21  L.  ed. 
146;  Hannibal  ft  St.  J.  R.  Co.  v.  Husen,  96 
U.  S.  465,  24  L.  ed.  527 ;  Cook  v.  Pennsylvania, 
97  U.  S.  566,  24  L.  ed.  1015 ;  Brown  v.  Hous- 
ton, 114  U.  S.  622,  29  L.  ed.  257,  5  Sup.  Ct. 
Rep.  1091 :  Lyng  v.  Michigan,  135  U.  S.  161, 
34  L.  ed.  150,  3  Inters.  Com.  Rep.  143,  10  Sup. 
Ct.  Rep.  725. 

3.  Those  where  the  tax  was  In  effect  upon 
the  business  of  Interstate  commerce,  because 
Imposed  upon  its  (a)  Agencies  (Robblns  v. 
Shelby  County  Taxing  Dist.  120  U.  S.  489,  30 
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taining  its  Talue^  which  onr  statute  doea 
not  do. 

Mr.  A.  R.  Titlowy  for  defendants: 

A  franchise  is  subject  to  taxation. 

Wash.  Const,  art.  7,  §  1;  Revenue  Laws 
1897,  p.  136;  Ballinger's  Code,  §  6202. 

Without  any  statute  making  a  franchise 
personal  property  and  subject  to  execution 
or  foreclosure,  and  without  any  statute  spe- 
cially requiring  a  franchise  to  be  listed  as 
personal  property  for  taxation,  a  franchise, 
under  the  Constitution  and  the  revenue  laws 
of  this  state  would  be  subject  to  taxation  in 
any  event,  as  it  has  always  been  recognized 
as  a  thing  of  value. 

Cooley,  Taxn.  2d  ed.  pp.  222,  223;  Society 
for  Saoinga  v.  Coite,  6  Wall.  604,  18  L.  ed. 
901 ;  Philadelphia  d  W,  R.  Co.  v.  MaryUmd, 
10  How.  393,  13  L.  ed.  468;  Provident  Inat. 
for  Bavinga  ▼.  Maasachuaetta,  6  Wall.  621, 


18  L.  ed.  010;  HanMion  Mfg,  Co.  ▼.  IfaaM^ 
chvaetia,  6  Wall.  637,  18  L.  ed.  906;  Hen^ 
deraon  Bridge  Co,  v.  Kentucky,  166  U.  S. 
150,  41  U  ed.  953,  17  Sup.  Ct  Rep.  533; 
Central  P.  R.  Co.  v.  California,  162  U.  8. 
91,  40  L.  ed.  003,  16  Sup.  CL  Rep.  766; 
Adania  Exp.  Co.  v.  Ohio  State  Auditor,  166 
U.  8.  185,  41  L.  ed.  965,  17  Sup.  Ct.  Rep. 
605 ;  Com.  v.  New  England  Slate  d  Tile  Co. 
13  Allen,  391;  Com.  v.  Hamilton  Mfg.  Co. 
12  Allen,  301;  Com.  ▼.  Lowell  Oaalight  Co. 
12  Allen,  70;  Monroe  County  Sav.  Bank  v. 
Rocheatcr,  37  N.  Y.  367 ;  Hewitt  v.  Tradera* 
Bank,  18  Wash.  327,  51  Pac  468;  State  ex 
rel.  ilihcaukee  Street  R.  Co.  v.  Anderaon, 
90  Wis.  550,  63  N.  W.  747 ;  State  Bd.  of  Aa- 
aeaaora  v.  Central  R.  Co.  48  N.  J.  L.  283,  4 
Atl.  578;  State  ex  rel.  Atty.  Oen.  v.  Madi- 
aon  Street  R.  Co.  72  Wis.  619,  1  L.  R.  A. 
771,  40  N.  W.  487;  South  Naahville  Street 


L.  ed.  694,  1  Inters.  Com.  Rep.  45,  7  Sup.  Ct. 
Uep.  592 ;  McCall  v.  California,  136  U.  S.  104, 
84  L.  ed.  392,  10  Sup.  Ct.  Rep.  881;  Norfolk 
A  W.  R.  Co.  V.  Pennsylvania,  136  U.  B.  115, 
34  L.  ed.  395,  3  Inters.  Com.  Rep.  178,  10  Sap. 
Ct.  Rep.  958 ;  Crutcher  v.  Kentucky,  141  U.  S. 
47,  85  L.  ed.  649,  11  Sup.  Ct  Rep.  851)  ;  (b) 
earnings  (Fargo  v.  Michigan,  121  U.  S.  230, 
auh  nom.  Fargo  v.  Stevens,  80  L.  ed.  888,  1 
Inters.  Com.  Kep.  51,  7  Sup.  Ct.  Rep.  857; 
Philadelpbja  &  S.  Mail  SS.  Co.  v.  Pennsylvania, 
122  U.  S.  326,  30  L.  ed.  1200.  1  Inters.  Com. 
Rep.  308,  7  Sup.  Ct.  Rep.  1118)  ;  (c)  methods 
(Morau  v.  New  Orleans,  112  U.  S.  69,  28  L. 
ed.  658,  5  Sup.  Ct.  Rep.  88;  Pickard  v.  Pull- 
man Southern  Car  Co.  117  U.  S.  34,  29  L.  ed. 
785,  6  Snp.  Ct.  Rep.  635)  ;  or  else  (d)  directly 
upon  such  buslnesa  Pensacola  Teleg.  Co.  v. 
Western  U.  Teleg.  Co.  96  U.  S.  1,  24  L.  ed. 
708;  Western  U.  Teleg.  Co.  v.  Texas,  105  U. 
S.  460,  26  L.  ed.  1067 ;  Wabash,  St.  L.  &  P.  R. 
Co.  V.  Illinois,  118  U.  8.  557,  30  L.  ed.  244,  1 
Intera  Com.  Rep.  81,  7  Sup.  Ct.  Rep.  4 ;  West- 
ern U.  Teleg.  Co.  V.  Pendleton,  122  U.  S.  347, 
80  L.  ed.  1187,  1  Intera  Com.  Rep.  306,  7  Sup. 
Ct.  Rep.  1126 ;  Ratterman  v.  Western  U.  Teleg. 
Co.  127  U.  S.  411,  82  L.  ed.  229,  2  Intera  Com. 
Rep.  59,  8  Sup.  Ct.  Rep.  1127 ;  Leloup  v.  Port 
of  Mobile,  127  U.  8.  640,  82  L.  ed.  311,  2  In- 
ters. Com.  Rep.  134,  8  Sup.  Ct.  Rep.  1380. 

And,  on  the  other  hand,  he  points  out  that 
state  legislation,  although  incidentally  it  af- 
fected Interstate  commerce  was  sustained  by 
the  same  tribunal,  when  It  took  the  form  of  li- 
cense or  franchise  taxation,  upon :  (a)  Fer- 
ries (Wiggins  Ferry  Co.  v.  East  St.  Louis, 
107  U.  S.  365,  27  L.  ed.  419,  2  Sup.  Ct.  Rep. 
257)  ;  (b>  railroads  (Delaware  Railroad  Tax, 
18  Wall.  206,  aub  nom.  Minot  v.  Philadelphia, 
W.  ft  B.  R.  Co.  21  L.  ed.  888 ;  Maine  v.  Grand 
Trunk  R.  Co.  142  U.  S.  217,  35  L.  ed.  994,  3 
Inters.  Com.  Rep.  807,  12  Sup.  Ct  Rep.  121. 
163)  ;  and  (c)  other  corporations.  Horn  Sil- 
ver Min.  Co.  V.  New  York,  143  U.  8.  305,  4 
Inters.  Com.  Rep.  57,  12  Sup.  Ct.  Rep.  403. 

Other  cases  Illustrative  of  the  general  rale 
at  the  head  of  this  subdivision  are.  People  ea 
rel.  Postal  Teleg.  Cable  Co.  v.  Campbell,  70 
Hun.  507,  24  N.  Y.  Supp.  208,  and  three  other 
cases  wherein  the  facts  and  decisions  were  the 
same,  viz.:  People  ea  rel.  United  Lines  Teleg. 
Co.  V.  Campbell,  53  N.  Y.  S.  R.  793,  24  N.  Y. 
Supp.  212. 

Others  are:  People  ew  rek  Piatt  v.  Wem- 
ple,  117  N.  Y.  136,  6  L.  R.  A.  303,  2  Inters. 
Com.  Rep.  735,  22  N.  E.  1046:  Memphis  ft  L. 
R.  R.  Co.  V.  Nolan,  14  Fed.  532 ;  State  ex  rel. 
Berney  v.  Tax  Collector,  2  Rail.  L.  654 ;  State 
cw  rel,  Ravenel  v.  Charleston,  4  Rich.  L.  28^ ; 
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People  ttv  rel  William  J.  Matheson  ft  Co.  v. 
Roberts,  158  N.  Y.  162,  52  N.  E.  1102. 

For  an  exposition  of  the  cases  under  this 
head  and  cognate  ones  the  reader  is  referred 
to  the  separate  note  on  corporate  taxation  as 
affected  by  the  commerce  clause  of  the  Federal 
Constitution. 

8.  Poaaeaaed   of  other  franehiaea. 

The  mere  fact  that  a  domestic  corporatloiL 
holds,  in  addition  to  the  franchise  granted  by 
its  home  state,  other  franchises  from  the  Unit- 
ed States,  or  from  another  state,  does  not  pre- 
vent the  state  that  gave  it  life  from  taxing  it 
upon  the  franchise  It  conferred.  In  so  doing 
it  must,  however,  carefully  avoid  taxing  any 
franchise  that  It  did  not  confer.  California 
V.  Central  P.  R.  Co.  127  U.  S.  1,  32  L.  ed.  150, 
2  Intera  Com.  Rep.  153,  8  Sup.  Ct.  Rep.  1078; 
Keokuk  ft  H.  Bridge  Co.  v.  Illinois,  175  U.  S. 
026,  44  L.  ed.  299,  20  Sup.  Ct.  Rep.  205 ;  Kit- 
tery  v.  Portsmouth  Bridge  Co.  78  Me.  93.  2 
Atl.  847 ;  Louisville  ft  J.  Ferry  Co.  v.  Com.  22 
Ky.  L.  Rep.  446,  57  S.  W.  624;  Henderaon 
Bridge  Co.  v.  Com.  99  Ky.  628,  29  L.  R.  A. 
73,  81  S.  W.  486,  on  Error  166  U.  8.  150,  41 
L.  ed.  958,  17  Sap.  Ct.  Rep.  582;  Henderson 
Bridge  Co.  v.  Henderson,  141  U.  8.  679,  85  L. 
ed.  900,  12  Sup.  Ct.  Rep.  114 ;  also  178  U.  8. 
592,  48  L.  ed.  823,  19  Sup.  Ct.  Rep.  658,  Af- 
firming 18  Ky.  L.  Rep.  417,  421,  86  S.  W.  561, 
1132;  Henderson  Bridge  Co.  v.  Negley,  28  Ky. 
L.  Rep.  746,  68  S.  W.  989;  Lnmberville  Dela- 
ware Bridge  Co.  v.  State  Bd.  of  Assessors,  66 
N.  J.  L.  529,  aub  nom.  State,  Lumberville  Dela- 
ware Bridge  Co.,  Prosecutors,  v.  SUte  Bd.  of 
Assessors,  25  L.  R.  A.  134,  26  Atl.  711 ;  Com. 
V.  Fall  Brook  R.  Co.  188  Pa.  199,  41  AtL  606. 

And  see  aupra,  VI.  d. 

c  Foreign  corporations, 
1.  In  general. 

No  state  has  the  power  to  tax  franchises  lt\ 
has  not  conferred ;  hence,  a  state  cannot  tax  \ 
the  franchise  of  a  foreign  corporation  to  be  or  . 
to  do  business  as  a  corporation.  The  power  ; 
of  even  the  national  government  to  tax  a  fran- 
chise granted  by  a  state  is  not  admitted,  but 
is  at  best  an  ooen  question. 

In  Veazle  Bank  v.  Fenno,  8  Wall.  533,  19  L. 
ed.  482,  the  United  States  Supreme  Court 
avoided  deciding  the  question  by  holding  the 
act  of  Congress  taxing  banks^  state  and  na- 
tional, 10  per  cent  on  notes  of  individuals  or 
stjite  banks  paid  out  for  circulation,  did  not 
impose  any   tax  upon  a  franchise  granted  by 
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R.  Co.  T.  Morrow,  87  Tenn.  406,  2  L.  R,  A. 
853,  11  S.  W.  348. 

PlaintiiT  would  not  be  allowed  to  question 
the  valuation  of  ita  personal  property  after 
its  hearing  which  it  had  before  the  board  of 
equalizaticm. 

Olynipia  Watenoorks  y.  Ctelbach,  16 
Wash.  482,  48  Pac.  251. 

The  board  had  jurisdiction  of  the  subject- 
matter,  and,  by  the  appearance  of  the  plain- 
tiff in  response  to  the  notice  sent  it  by  the 
board  to  appear  and  show  cause  why  its  as- 
sessment should  not  be  raised,  acquired  ju- 
risdiction of  the  person  of  plaintiff;  and, 
having  acquired  jurisdiction  of  the  subject- 
matter  and  of  the  person,  without  s|>ecial 
appearance  at  the  time  it  submitted  itself 
to  the  board  without  protest,  it  cannot  now 
be  beard  to  complain  that  the  board  was 
illegally  constituted. 


Godfrey  v.  Douglaa  County,  28  Or.  446, 
43  Pac.  174. 

The  attack  the  plaintiff  is  attempting  to 
make  is  a  collateral  attack,  and  the  acts  of 
the  board  of  equalization  in  this  case  cannot 
be  attacked  in  that  way. 

United  States  Trust  Co,  v.  New  York, 
144  N.  Y.  488,  39  N.  E.  384;  Burt  v.  Wads- 
worth,  39  Mich.  129. 

Reayii,  J.,  delivered  the  opinion  of  the 
court: 

Action  by  plaintiff,  a  private  corporation, 
against  defendants,  to  recover  the  sum  of 
$553.99,  claimed  to  have  been  illegally  ex- 
acted for  taxes  upon  the  property  of  plain- 
tiff for  the  year  1897,  which  taxes  were  paid 
under  prot^t  after  seizure  of  property  un- 
der a  tax  warrant.  Plaintiff  alleges  two 
sums  were  illegally  exacted, — one  a  tax  of 


the  state,  but  laid  one  upon  property  created 
or  contracts  made  and  Issued  under  the  fran- 
chise or  power  to  emit  bank  bills.  Chase,  Ch. 
J.,  writing  for  the  court,  did  say  that  It  can- 
not be  admitted  that  franchises  granted  by  a 
•tate  are  necessarily  exempt  from  Federal 
taxation,  for  franchises  are  property, — often 
very  valuable  and  productive  property;  and 
when  not  conferred  for  the  purpose  of  giving 
effect  to  some  reserved  power  of  a  state,  seem 
to  be  as  properly  objects  of  taxation  as  any 
other  property.  And  again,  after  emphasis 
npon  the  ruling  that  the  tax  suh  judice  Is  not 
one  on  the  franchise,  he  proceeds :  We  do  not 
say  that  there  may  not  be  such  a  tax.  It  may 
be  admitted  that  the  reserved  rights,  of  the 
states,  such  as  the  right  to  pass  laws,' to  give 
effect  to  laws  through  executive  action,  to  ad- 
minister Justice  through  the  courts,  and  to  em- 
ploy all  necessary  agencies  for  legitimate  pur- 
poses of  state  government,  are  not  proper  sub- 
jects of  the  taxing  power  of  Congress.  * 
/  However  that  may  be,  It  is  undisputed  that 
^ne  state  cannot  tax  a  corporate  franchise 
I  granted  by  another.  But  practically  the  same 
H.  /result  Is  accomplished  when  a  state  Imposes 
la  tax  upon  a  foreign  corporation  for  the  privi- 
lege of  exercising  Its  corporate  franchise  with- 
in the  limits  of  the  taxing  state.  Judge 
Cooley  calls  attention  to  this  by  saying:  The 
state  which  grants  corporate  powers,  or  con- 
sents to  their  being  exercised  within  its  lim- 
its when  the  corporate  grant  is  by  some  other 
sovereign,  may  annex  to  the  grant  or  consent 
such  terms  In  respect  to  taxation  as  it  deems 
expedient.  Cooley,  Taxn.  2d  ed.  23.  And, 
again :  As  no  state  is  under  obligation  to  per- 
mit a  foreign  corporation  to  carry  on  business 
or  exercise  franchises  within  its  territory  the 
penniBsIon  to  do  so  may  be  granted  under  such 
restrictions,  or  permitted  on  such  conditions, 
regarding  taxation  as  the  state  may  thlnlc  prop- 
er or  prudent  to  impose.     Id.  chap.  3,  p.  57. 

In  New  York  the  courts  have  ever  been  at 
pains  to  discriminate  between  the  two  kinds 
of  franchise  taxes. 

The  court  of  appeals,  in  sustaining,  as  with- 
in the  constitutional  powe^  of  the  legislature, 
a  tax  of  this  character  upon  a  foreign  corpora- 
tion, which  it  none  the  less  deemed  specific, 
arbitrary,  unequal,  unjust,  and  worthy  of  con- 
demnation of  enlightened  statesmanship,  said, 
speaking  through  Earl,  J. :  The  defendant,  be- 
ing a  foreign  corporation,  could  not  be  taxed 
In  that  state  on  account  of  Its  corporate  fran- 
chise, as  that  was  not  given  by  the  laws  there- 
of, but  was  dependent  upon  the  laws  of  the 
state  of  Its  creation,  and  had  no  existence  sepa- 
rate therefrom.  S^irther:  The  legislature 
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was  dealing  with  the  subject  of  taxing  foreign 
corporations  doing  business  in  this  state,  and 
taxing  them  only  because  they  did  business  in 
this  state,  and  having  the  right  to  tax  them 
only  on  business  done  In  this  state.  People  v. 
Equitable  Trust  Co.  96  N.  Y.  387,  303.  394. 

In  another  case,  Gray,  J.,  of  the  same  court, 
said  that,  as  to  corporations  which  are  cre- 
ated under  the  laws  of  another  state  or  coun- 
try, Jurisdiction  for  taxing  purposes  is  gained 
from  the  business  which  they  do  In  this  state, 
and  the  tax  Is  one  upon  that  business.  For- 
eign corporations  coming  into  the  state  for  the 
purpose  of  doing  some  part  of  their  corporate 
business  are  placed  under  the  obligation  to  bear 
some  portion  of  the  general  burden  of  taxa- 
tion In  return  for  the  privileges  and  benefits 
enjoyed.  People  e»  rel.  American  Contracting 
&  Dredging  Co.  v.  Wemple,  129  N.  Y.  558,  563, 
29  N.  E.  812. 

And  the  same  Judge  In  a  later  case,  refer- 
ring to  the  same  law,  said :  It  imposes  a  tax 
upon  every  corporation  organized  pursuant  to 
law  In  this  state  or  In  any  other  state  or  coun- 
try and  doing  business  in  this  state.  The  tax 
Is  to  be  paid  on  Its  franchise  or  business,  and 
is  not  upon  property,  but  on  the  corporate 
franchise  of  domestic,  and  on  the  business 
done  here  of  foreign,  corporations.  People  ea 
rel.  Badische  Anilin  &  Soda  Fabrik  v.  Roberts, 
152  N.  Y.  59,  36  L.  R.  A.  756,  46  N.  B,  161. 

And  once  more,  in  a  later  case  still :  So 
far  as  the  franchises  themselves  of  the  foreign 
corporation  are  concerned,  they  are  beyond  the 
reach  of  our  tax  laws.  They  are  derived  from 
the  governments  to  which  they  owe  their  crea- 
tion, and  can  only  be  subjected  to  taxation  by 
the  laws  of  those  governmenta  When  It  is 
sought  to  exercise  them  within  this  state  the 
condition  of  the  right  to  do  so  Is  the  liability 
to  taxation  and  control  by  the  legislature  so 
far  as  the  capital  can  be  seen  to  be  employed 
here.  People  em  YeU  A.  J.  Johnson  Co.  v. 
Roberts,  159  N.  Y.  70,  74,  45  L.  R.  A.  126,  53 
N.  B.  685. 

Similar  language  is  found  In  People  ex  rel. 
Pennsylvania  R.  Co.  v.  Wemple,  138  N.  Y.  1, 
19  L.  R.  A.  694,  83  N.  E.  720,  and  People  ew 
rel.  Postal  Teleg.  Cable  Co.  v.  Campbell,  70 
Hun,  507,  24  N.  Y.  Supp.  208. 

But  the  distinction  has  been  rendered  very 
nearly  worthless  by  the  declaration  of  the 
United  States  Supreme  Court  that  the  validity 
of  an  excise  tax  upon  a  corporation  for  the 
privilege  of  exercising  its  franchises  within 
the  state  is  not  determined  by  the  mode  adopted 
In  fixing  Its  amount  for  any  specific  period  or 
the  times  of  Its  payment ;  the  whole  field  of 
Inquiry  into  the  extent  of  revenue  from  sources 
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$132.50  on  the  franchise  of  the  corporation ; 
and  an  excessive  tax  of  $421.49^  arisini^ 
from  over  assessment  of  plaintiff's  personal 
property,  without  any  opportunity  for  a 
hearing  having  been  given  before  the  board 
of  equalization  provided  for  by  law.  Plain- 
tiff conceded  that  it  ought  to  pay  a  tax  on 
a  valuation  of  $11,068  of  $293.30,  but  al- 
leged an  excess  exacted  of  $553.99.  The 
case  was  tried  by  the  court,  and  the  mate- 
rial facts  found  are  substantially  .that  up- 
on the  Ist  of  March,  1897,  plaintiff  was  the 
owner  of  personal  property  in  Tacoma, 
which  it  duly  listed  as  of  the  value  of  $11,- 
068,  but  that  the  value  of  the  personal 
property  of  plaintiff  was  largely  in  ex- 
cess of  that  sum;  that  the  county  as- 
sessor assessed  and  valued  the  personal 
property  of  the  plaintiff  at  the  sum  of  $30,- 
350,  which  included  the  valuation  upon  the 


franchise  owned  by  the  plaintiff  at  the  sum 
of  $5,000:  that  the  plaintiff  was  the  owner 
of  a  franchise  granted  by  the  city  of  Tar 
coma  of  the  right  to  use  the  streets,  high- 
ways, alleys,  and  avenues  of  the  city  over 
>vhich  to  transmit  and  convey  power  and 
light  to  its  customers,  and  the  rights  ap- 
pertaining thereto;  that  about  the  7th  of 
August,  1807,  plaintiff  delivered  to  and  filed 
with  the  auditor  of  Pierce  county,  as  clerk 
of  the  board  of  equalization,  its  petition  in 
writing,  praying  the  board  to  reduce  the  as- 
sessments so  made  by  the  assessor  to  the 
sura  of  $11,068,  and  also  praying  that  the 
item,  ''franchise  assessed  at  $5,000"  be 
stricken  off  the  assessment  of  plaintiff's 
property  on  the  ground  that  the  same  was 
illegal  and  double  taxation,  and  the  further 
reason  that  the  franchisee  of  other  corporar 
tions  of  like  character  were  not  assessed  in 


at  the  command  of  the  corporation  is  open  to 
the  consideration  of  the  state  in  deciding  what 
may  Justly  be  exacted  for  the  privilege.  Maine 
V.  Grand  Trunk  R.  Co.  142  U.  8.  217,  35  L.  ed. 
994,  8  Inters.  Com.  Bep.  807,  12  Sup.  Ct.  Rep. 
121,  108. 

Turning  to  the  cases,  the  following  illustra- 
tive rulings  and  applications  of  the  principles 
adverted  to  are  found: 

A  statute  requiring  foreign  building  and 
loan  associations  to  pay  annually  into  the  state 
treasury  2  per  cent  of  their  gross  receipts  from 
business  done  within"  the  state  imposes  a  tax 
for  the  privilege  of  doing  business.  The  tax  Is 
not  upon  the  corporate  franchise  for  the  con- 
clusive reason  that  the  state  did  not  grant 
this,  but  it  Is  a  tax  on  the  franchise  of  doing 
business  in  the  state,  and  in  this  sense  a  fran- 
chise tax.  Southern  BIdg.  &  L.  Asso.  v.  Nor- 
man. 98  Ky.  294,  81  L.  R.  A.  41,  82  S.  W.  952. 

The  existence  and  organization  of  a  corpo- 
ration and  its  endowed  functions  and  capaci- 
ties from  the  law  creating  It  do  not  alone  con- 
stitute the  franchise  or  commodity  which  by 
the  Massachusetts  Constitution  the  legislature 
may  subject  to  a  duty  or  excise ;  hence,  a  stat- 
ute taxing  a  foreign  corporation,  which  has  an 
office  for  directing  its  affairs  and  transferring 
its  stock  within  the  state,  a  percentage  upon 
Its  entire  capital  stock  at  par  is  a  valid  exer- 
cise of  legislative  power.  Atty.  Gen.  v.  Bay 
State  Min.  Co.  99  Mass.  148,  96  Am.  Dec.  717. 

A  statute  providing  that  every  corporation, 
Joint-stock  company,  or  association,  domestic 
or  foreign  (with  certain  exceptions),  shall  be 
subject  to  and  pay  annually  a  state  tax  as  a 
tax  upon  its  corporate  franchise  or  business, 
to  be  computed  by  a  method  therein  set  forth 
according  to  dividends  when  these  amount  to 
a  stated  percentage,  and  when  they  do  not  ac- 
cording to  the  value  of  the  capital  stock  ap- 
praised as  therein  provided,  so  far  as  it  taxes 
corporate  franchises  operates  only  upon  domes- 
tic corporations,  and  as  to  foreign  corporations 
the  tax  is  solely  upon  the  business  done  within 
the  state.  People  v.  Equitable  Trust  Co.  96 
N.  Y.  887. 

A  claim  that  only  so  much  of  the  capital 
of  a  foreign  corporation  as  is  employed  within 
the  state,  rather  than  its  entire  capital,  should 
be  taken  as  the  basis  of  computing  such  tax 
is  unfounded.  The  proposition  is  not  affected 
by  an  amendment  to  the  statute  empowering 
the  state  comptroller  in  certain  contingencies 
to  determine  the  amount  of  capital  stock  that 
shall  be  the  basis  of  the  tax  when  part  of  it 
Is  employed  without  the  state.  People  v.  Horn 
Silver  MIn.  Co.  105  N.  Y.  76,  11  N.  B.  165, 
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Affirmed  In  148  U.  S.  805,  86  L.  ed.  164,  4  In- 
ters. Com.  Rep.  57,  12  Sup.  Ct.  Rep.  403. 

Such  a  tax  is  valid  as  against  a  foreign  cor- 
poration doing  any  business  In  the  state,  with- 
out regard  to  the  business  it  does,  the  amount 
of  capital  It  employs  therein,  the  amount  of  its 
stock  held  therein,  or  the  extent  of  the  benefits 
derived  from  or  the  protection  afforded  by  the 
laws  and  agencies  of  the  state.     Ibid. 

(The  injustice  here  was  ended  by  the  enact- 
ment of  a  subsequent  statute  [Laws  1885, 
chap.  601]  declaring  in  terms  that  the  basis 
of  such  tax  should  be  the  amount  of  capital 
stock  employed  within  the  state.) 

To  the  same  effect.  People  ea  rel.  Southern 
Cotton  Oil  Co.  V.  Wemple,  131  N.  Y.  64,  29  N. 
b:.  1002. 

The  New  York  statutes  for  the  taxation  of 
the  privileges  and  franchises  of  savings 
banks  (Laws  1866.  chap.  761,  |  7;  Laws  1867, 
chap.  861)  do  not  apply  to  foreign  ones.  Peo- 
ple €9  rcl.  Savings  Bank  v.  Coleman,  135  N.  Y. 
231,   31   N.   E.   1022. 

A  foreign  corporation  cannot  complain  that 
it  Is  subject  to  the  same  license  taxes  that  are 
laid  upon  domestic  corporations.  Southern 
Car  &  Foundry  Co.  v.  State  (Ala.)  32  So.  235. 

A  foreign  railroad  corporation  having  an 
office  or  offices  within  the  state  which  organizes 
and  operates  an  express  business  over  its  road 
and  beyond  it  is  subject  to  a  statute  of  such 
state  requiring  ail  express  companies  doing 
business  therein  to  take  out  a  license  and  pay 
both  a  specific  and  a  percentage  of  income  tax. 
Memphis  ft  L.  R.  R.  Co.  v.  State,  9  Lea,  218, 
42  Am.  Rep.  673.  The  court  reasoned  out 
this  result  by  saying  that  the  real  question 
was,  Are  the  legitimate  functions  of  a  railroad 
and  the  express  business  identical,  or  are  they 
distinct  occupations  when  considered  as  busi- 
nesses? We  do  not  deem  It  necessary  to  go  In- 
to the  cases  (which  was  a  great  pity).  It  suf- 
fices to  say  that  both  in  fact  and  on  author- 
ity we  think  it  clear  the  two  businesses  are 
separate  and  distinct  having  many  likenesses, 
it  is  true,  but  differences  so  well  marked  as 
to  make  them  clearly  distinguishable  the  one 
from  the  other.  J^e  shall  not  undertake  to 
enumerate  the  points  of  likeness  or  difference 
in  this  opinion.  All  of  which  is  a  matter  of 
regret,  since,  while  It  is  perfectly  plain  that 
an  express  company  Is  not  a  railroad,  it  Is  dif- 
ficult to  see  why  the  carriage  of  freight  at  no 
matter  what  speed  and  by  special  contract 
with  the  shipper  or  otherwise  Is  not  legiti- 
mate railroading. 

That  a  tax  is  called  one  upon  the  franchise 
does  not  affect  its  validity  when  laid  upon  a 
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the  oounty  and  state;  and  in  said  petition 
also  prayed  a  hearing,  that  a  time  be  fixed 
by  the  board,  and  that  at  the  hearing  part 
of  the  city  council  of  the  city  of  Tacoma, 
it  hAng  a  city  of  the  first  class>  should  sit 
aa  a  part  of  the  board  of  equalization.  The 
court  also  found  that  franchises  of  other 
like  corporations  and  persons  were  assessed 
in  the  county,  and  equalized  by  the  board 
of  eqiiaJization,  and  that  there  waa  no  un- 
just discrimination  in  this  regard  against 
plaintiff,  and  that  the  county  board  of 
equalization  for  the  year  1897  was  composed 
of  the  three  county  commissioners,  who  duly 
qualified  as  members  of  sudi  board;  that 
the  city  council  of  the  city  of  TaccHoa  ap- 
pointed three  members  of  the  council  to  sit 
aa  a  board  of  equalization  during  the  year, 
but  that  the  parties  so  appointed,  and  each 
of   them,   failed   to   present  themselves   or 


their  credentials  to  the  auditor  of  Pierce 
county,  the  clerk  of  the  board  of  equalizar 
tion,  to  ofl'er  to  qualify  and  sit  as  members 
of  the  board,  or  as  part  thereof;  that  the 
petition  of  the  plaintiff  for  reduction  of  its 
assessment  as  made  bv  the  county  assessor 
was  duly  denied  by  the  board  of  equaliza- 
tion ;  that  the  board  thereafter  duly  notified 
? plaintiff  that  its  assessment  would  be  raised 
rom  the  amount  fixed  by  the  assessor  to 
the  sum  of  $31,973,  unless  plaintiff  showed 
cause  why  it  should  not  be  raised  in  accord- 
ance with  the  notice;  that  the  board  at  the 
hearing  found  that  the  value  of  the  proper- 
ty was  the  sum  of  $31,973,  and  equahzed 
its  value  at  that  amount;  and  that  the 
board  of  equalization  at  said  time  was  duly 
organized.  The  court  also  found  that  no 
members  of  the  citr  council  of  Tacoma  sat 
as  members  of  the  board  of  equalization  for 


forelsn  corporation  if  in  reality  It  rests  upon 
property  alone  and  that  within  the  taxing 
state.  Western  U.  Teles.  Co.  v.  Atty.  Gen.  125 
U.  S.  530,  31  L.  ed.  790,  8  Sup.  Ct.  Rep.  961. 
Tbere  was  the  same  ruling  in  Western  U. 
TeleiS.  Co.  y.  Norman,  77  Fed.  18. 

But  the  case  was  distinguished  in  San  Fran- 
cisco V.  Western  U.  Teleg.  Co.  96  Cal.  140.  17 
L.  R.  A.  801,  81  Pac.  10,  by  pointing  out  that 
while  the  Massachuetts  tax  was  held  to  be 
one  upon  the  corporate  property  in  that  state 
altliough  miscalled  a  franchise  tax,  and  was 
therefore  valid,  the  tax  denounced  In  the  Cali- 
fornia case  was  both  In  name  and  In  fact  a 
fraachise  tax  pure  and  simple,  and  therefore 
void. 

Tbe  assessing  for  taxation  of  the  capital 
■tock  and  franchises  of  a  foreign  telegraph 
coDa[>any  operating  both  lines  of  Its  own  and 
lines  leased  from  a  domestic  corporation  can- 
not be  sustained  as  a  penalty  for  failure  to 
make  a  return,  as  required  by  law,  of  the  capi- 
tal stock  and  franchises  of  Its  lessee.  If,  in- 
deed, the  capital  stock  and  franchises  of  a  for- 
eign corporation  may  be  taxed  in  a  state  In 
which  It  does  business,  but  under  whose  laws 
it  was  not  created,  the  Illinois  revenue  act  of 
March  30,  1872  (Rev.  Stat.,  chap.  120)  does 
not  confer  the  necessary  authority  so  to  do. 
Postal  Teleg.  Cable  Co.  t.  Barnard,  37  111.  App. 
105,  Following  Western  U.  Teleg.  Co.  y.  Lieb, 
76    111.   172. 

Although  Michigan  statutes  in  force  have 
theretofore  required  foreign  corporations,  when 
permitted  to  do  business  in  that  state,  to  be 
sobject  to  all  the  restrictions  and  liabilities 
of  domestic  ones,  and  have  provided  that  an 
Increase  of  the  capital  stock  of  a  domestic  cor- 
poration shall  be  operative  from  the  time  when 
the  certificate  is  received  by  the  secretary  of 
state,  act  No.  79  of  1893  of  that  state,  sub- 
jecting foreign  corporations  theretofore  al- 
lowed to  do  business  therein  to  payment  of  a 
franchise  fee  upon  every  increase  of  their  capi- 
tal stock,  does  not  apply  to  such  a  corporation 
that  had  increased  its  stock  before  it  was  en- 
acted, but  had  not  filed  its  certificate  to  that 
effect  until  after  it  went  into  operation. 
Warren-Scharf  Asphalt  Paving  Co.  v.  Secre- 
tary of  State,  115  Mich.  234,  73  N.  W.  107. 

A  statute  revising  and  amending  prior  legis- 
lation, and  Imposing  a  privilege  tax  on  express 
companies  doing  business  in  the  state,  and  en- 
acting that  no  company  which  has  paid  such 
Ux  shall  be  liable  to  pay  any  additional  privi- 
lege tax  or  any  other  tax  in  the  state,  and 
which  omits  a  saving  clause  found  in  the  ear- 
lier acts  respecting  licenses  by  cities  and  towns. 
Is  so  plainly  inconsistent  with  a  provision  in  a 
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city  charter  giving  power  to  license  express 
companies  that  it  operates  as  a  repealer  by 
Implication.  Douglass  v.  Annlston,  104  Ala. 
291,  16  So.  188. 

A  statute  requiring  both  domestic  and  for- 
eign corporations  annually  to  pay  a  specific  li- 
cense tax  when  their  paid-up  capital  stock  ex- 
ceeds a  named  sum,  bases  the  tax  upon  the  en- 
tire capital  stock  actually  engaged  in  the  cor- 
porate business  wherever  carried  on,  not  mere- 
ly upon  so  much  of  it  as  may  be  employed  In 
the  state,  and  makes  no  distinction  between 
foreign  and  domestic  corporations.  Southern 
Car  &  Foundry  Co.  v.  State  (Ala.)  32  So.  235. 

2.  €ondition$  upon  the  privilege  of  emeroieing 
corporate  franohiaes. 

The  power  of  a  state  to  exclude  altogether 
from  its  territory  a  foreign  corporation,  or 
to  permit  it  therein  only  on  such  terms  and 
conditions  as  It  may  see  fit  to  prescribe,  to 
hamper  it  with  any  restrictions  it  chooses,  and 
to  subject  it  to  any  amount  of  taxation,  how- 
ever burdensome,  at  discretion,  is  usually  as- 
serted in  the  broadest  terms. 

To  illustrate :  The  recognition  of  its  exist- 
ence by  a  state  other  than  that  which  has  cre- 
ated a  corporation,  and  the  enforcement  of  its 
contracts  made  therein,  depend  purely  upon 
the  comity  of  those  states, — a  comity  never  ex- 
tended where  the  existence  of  the  corporation, 
or  the  exercise  of  its  powers,  is  prejudicial  to 
their  interests,  or  repugnant  to  their  policy. 
Paul  V.  Virginia,  8  Wall.  168,  19  L.  ed.  357, 
Field,  J. 

The  right  of  a  corporation  to  engage  in  busi- 
ness in  a  state  other  than  that  of  its  creation 
depends  solely  upon  the  will  of  such  state. 
Hooper  v.  California,  155  U.  S.  648,  39  L.  ed. 
297,  5  Inters.  Com.  Rep.  610,  15  Sup.  Ct.  Rep. 
207. 

The  power  of  taxation  is  inherent  in  every 
sovereignty,  and  extends,  not  only  to  the  peo- 
ple and  property  of  a  state,  but  it  may  be  ex- 
ercised upon  every  object  brought  within  its 
Jurisdiction.     Stein  v.  Mobile,  24  Ala.  591. 

All  subjects  over  which  the  sovereignty  of 
a  state  extends  are  subject  to  taxation,  and 
the  state  sovereignty  extends  to  everything 
which  exists  by  Its  own  authority  or  is  intro- 
duced by  its  permission.  Jones  v.  Page,  44 
Ala.  657. 

The  legislature  has  the  power  to  prescribe 
the  terms  upon  which  foreign  corporations  may 
be  permitted  to  come  Into  the  state  and  carry 
on  their  business,  or  even  to  prohibit  them  al- 
together from  so  doing.  This  Is  a  necessary 
corollary  to  the  sovereign  power  to  grant  or  ra- 
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the  year  1897  for  propertj  within  the  dty 
of  Tacoma,  but  that  three  members  of  the 
city  council  appeared  on  the  4th  of  August, 
1807,  before  the  board,  and  in  response  to 
an  interrogation  as  to  their  sitting  as  mem- 
bers of  the  board  the  chairman  of  the  board 
as  then  organized  replied  that  he  thought 
the  board  of  equalization  was  then  l^ally 
organized,  and  denied  the  members  of  the 
council  the  risrht  to  sit.  The  complaint  al- 
leges no  fraud  on  the  part  of  the  assessor 
or  the  board  of  equalization  as  constituted 
for  the  year  1897,  and  no  evidence  was  in- 
troduced in  support  of  any  fraud  commit^ 
ted  by  the  assessor  or  the  board  in  fixing 
the  valuation  of  the  property  of  plainti^ 
The  court,  as  legal  conclusions,  determined 
that  the  assessment  for  the  taxation  of 
plaintiff's  property  for  the  year  1897  as  to 
the  franchise  valued  at  the  aum  of  $5,000 


was  void,  for  the  reason  that  franchisee 
were  not  subject  to  taxation  under  the  laws 
of  this  state,  and  thaJt  as  to  the  balance  of 
the  property  it  was  legally  assessed  and 
equalized;  that  plaintiff,  by  its  appearance 
before  the  board  of  equalization  without 
objection,  in  response  to  the  notice  to  show 
cause  why  its  assessment  should  not  be 
raised,  and  failing  to  object  at  that  time 
to  the  legality  of  the  board,  if  any  objec- 
tion existed,  waived  its  right  to  object  to  the 
board  as  then  constituted,  and  that  the  fail- 
ure of  the  members  of  the  city  council  to 
appear  and  qualify  or  offer  to  qualify  in  no 
way  affected  the  legality  of  the  board  of 
equalization  as  then  constituted,  and  a  de- 
cree was  entered  in  favor  of  plaintiff  for 
$132.50,  with  interest,  on  account  of  the  tax 
collected  upon  the  franchise.  Both  plaintiff 
and  defendants  excepted  to  the  judgment, — 


fuse  charters  of  incorporation,  since  otherwise 
Irresponsible  foreign  corporations  might  force 
themselves  apon  a  state  which  denied  to  do- 
mestic ones  the  same  rightSL  People  v.  Thur- 
ber,  13  111.  554. 

There  is  no  doabt  of  the  power  of  the  legis- 
lature to  Impose  taxation  on  foreign  corpora- 
tions to  whatever  extent  It  may  choose  as  the 
condition  upon  which  such  corporations  shall 
be  allowed  to  exercise  their  franchises  and 
privileges  in  the  state.  Western  U.  Teleg.  Co. 
V.  Lleb,  76  111.  172, 

Corporations  created  by  the  laws  of  one  state 
have  no  rights  in  another  except  such  as  the 
latter  may  choose  to  confer  upon  such  terms 
and  conditions  as  it  chooses  to  impose.  Phoe- 
nix Ins.  Co.  V.  Com.  5  Bush,  68. 

A  state  may  lawfully  impose  upon  foreign 
corporations  seeking  to  do  business  within  it 
any  burdens,  terms,  and  conditions  it  sees  fit 
In  consenting.  State  v.  Lathrop,  10  La.  Ann. 
S98. 

Not  only  the  manner  of  doing  business,  but 
the  kinds  of  business  which  foreign  corpora- 
tions may  do  outside  of  their  home  Jurisdic- 
tions, are  entirely  and  unreservedly  under  the 
control  of  the  local  legislative  authority.  Dry- 
den  V.  Grand  Trunk  R.  Co.  60  Me.  512. 

That  the  legislature  has  the  power  to  tax  a 
foreign  corporation  to  any  extent  it  pleases  as 
a  condition  upon  which  such  corporation  may 
be  permitted  to  exercise  its  franchise  in  the 
state  is  well-settled  law.  State  v.  Western  U. 
Teleg.  Co.  73  Me.  518. 

The  whole  matter  of  admitting  foreign  cor- 
porations to  do  business  In  a  state  rests  abso- 
lutely In  the  discretion  of  the  legislature.  The 
terms  of  admission  may  be  reasonable  or  un- 
reasonable. Admission  once  granted  may  be 
denied  again  at  any  time.  Daggs  v.  Orient 
Ina  Co.  136  Mo.  382,  85  L.  B.  A.  227,  38  S. 
W.  85. 

The  power  of  a  state  over  foreign  corpora- 
tions is  clear.  It  may  exclude  them  altogether, 
or  admit  them  on  such  terms  as  it  may  pre- 
scribe. Western  U.  Teleg.  Co.  v.  Mayer,  28 
Ohio  St.  621. 

Whether  or  not  foreign  Insurance  companies 
shall  do  business,  or  be  forbidden  to,  in  the 
state  affects  the  public  welfare,  and  the  state 
may  permit  or  prohibit  them  to  do  so  at  dis- 
cretion ;  and,  if  it  permita  may  impose  such 
conditions  and  restrictions  as  it  sees  fit.  Fire 
Department  of  Milwaukee  v.  Heifenstein,  16 
Wis.  136. 

A  state  has  a  right  to  exclude  a  foreign  cor- 
poration from  doing  business  within  it.     War- 
ren Mfg.  Co.  V.  Etna  Ina  Co.  2  Paine,  601, 
Ped.  Caa  No.  17,206. 
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A  foreign  corporation  coming  into  a  state  by 
its  consent  with  a  license  to  run  a  year  to  do 
business  is  within  the  licensing  state  for  any 
given  year  only  under  the  license  and  subject 
to  the  conditions  prescribed  by  that  state's 
laws.  And  as  such  state  has  the  power  to  ex- 
clude It  entirely,  it  has  power  to  change  the 
conditions  of  its  admission  at  any  time  for  the 
future,  and  to  Impose  as  a  condition  the  pay- 
ment of  a  new  tax  or  a  further  tax  as  a  license 
fee ;  and  if  the  state  imposes  such  license  fee 
as  a  prerequisite  for  the  future,  the  foreign 
corporation,  until  It  pays  It,  Is  not  admitted 
to  the  state  nor  within  its  Jurisdiction,  but  Is 
outside,  at  the  threshold,  seeking  admission 
with  consent  not  given.  Fire  Asso.  of  Phila- 
delphia V.  New  York,  119  U.  S.  110,  30  L.  ed. 
342,  7  Sup.  Ct.  Rep.  108. 

But,  notwithstanding  this  sweeping  lan- 
guage, one  finds  when  concrete  cases  come  to 
be  examined  that  it  needs  some  slight  qualifi- 
cation, and  that  the  asserted  power  and  right 
are  not  wholly  unlimited. 

There  are  many  suggestions  to  this  effect 
In  the  decisions. 

A  corporation  created  by  one  state  can  trans- 
act business  in  another  only  with  the  consent, 
express  or  implied,  of  the  latter,  which  consent 
may  be  given  upon  such  conditions  as  the  state 
may  see  fit  to  impose  not  repugnant  to  the 
Constltut'on  or  laws  of  the  United  States  or 
inconsistent  with  the  rules  of  public  law  secur- 
ing the  Jurisdiction  and  authority  of  each  state 
from  encroachment  by  all  others,  or  contrary 
to  that  principle  of  natural  Justice  which  for- 
bids, condemnation  without  opportunity  for  de- 
fense. Lafayette  Ins.  Co.  v.  French,  18  Uow. 
404,  15  L.  ed.  451. 

The  power  of  a  state  to  discriminate  be- 
tween her  own  domestic  corporations  and 
those  of  other  states  desirous  of  doing  business 
within  her  Jurisdiction  is  clearly  established 
and  the  nature  or  degree  of  discrimination  be- 
longs to  the  state  to  determine,  subject  only 
to  such  limitations  on  her  sovereignty  as  may 
be  found  in  the  fundamental  law  of  the  Union. 
Ducat  V.  Chicago,  10  Wall.  410,  19  L.  ed.  972. 

No  conditions  can  be  imposed  by  the  state 
which  are  repugnant  to  the  Constitution  of 
the  United  States.  Barron  v.  Burnslde,  121 
U.  S.  186,  30  L.  ed.  915,  1  Inters.  Com.  Uep. 
295,  7  Sop.  Ct.  Rep.  931,  Blatchford,  J. 

The  only  limitation  upon  the  power  of  a 
state  to  exclude  a  foreign  corporation  from  do- 
ing business  within  its  limits,  or  from  hiring 
ofllces  for  that  purpose,  or  to  exact  conditions 
for  allowing  the  corporation  to  do  business  or 
hire  offices  therein,  arises  where  the  corpora- 
tion  is  In  the  employ  of  the  Federal  govern- 
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the  plaintiff  to  the  allowance  of  any  tax, 
and  the  defendants  to  the  judgment  for  re- 
covery of  $132.50,  amount  collected  as  tax 
on  the  franchise. 

I.  The  findings  of  fact  made  by  the  supe- 
rior court  seem  to  be  sustained  by  the  evi- 
dence. The  suggestion  of  discrimination  in 
the  assessment  of  the  franchise  of  plaintiff, 
if  true,  might  be  answered  by  a  reference  to 
the  revenue  laws  and  the  provision  for  the 
assessment  of  property  which  has  been 
omitted  from  the  tax  roll.  But  the  court 
has  found  that  such  discrimination  did  not> 
in  fact^  exist.  It  is  not  competent  for 
plaintiff  to  make  a  collateral  attack  here 
upon  the  composition  of  the  board  of 
equalisation.  Upon  notice  duly  given  from 
the  board,  it  appeared,  and  was  heard  upon 
the  valuation  of  its  property  fixed  by  the 
aaaeBSor,   and   raised    no   objection   to   the 


manner  in  which  the  board  was  constituted ; 
and  therefore  we  think  the  equalization  ol 
the  assessment  was  prop^Iy  made,  and,  in 
the  absence  of  any  allegation  of  fraud,  such 
equalization  of  the  value  of  personal  prop- 
erty is  conclusive. 

2.  The  important  question  is  brought  here 
by  defendants.  The  superior  court  conclud- 
ed that  a  franchise  was  not  subject  to  taxa- 
tion under  the  laws  of  this  state.  The  state 
Constitution  (article  7,  §  1)  declares: 
"All  property  in  the  state  not  exempt  under 
the  laws  of  the  United  States,  or  under  tliis 
Constitution,  shall  be  taxed  in  proportion 
to  its  value,  to  be  asrertained  as  provided 
by  law.*'  The  revenue  laws  of  1897  (p. 
136)  provide:  "All  real  and  personal 
property  now  existing,  or  that  shall  be  here- 
after created  or  brought  into  this  state, 
shall   be   subject  to   assessment   and   taxa- 


ment,  or  where  Its  business  Is  strictly  com- 
merce. Interstate  or  foreign.  Pembina  Consol. 
Silver  Mln.  &  Mill.  Co.  v.  Pennsylvania,  125 
U.  S.  181,  31  L.  ed.  660,  2  Inters.  Com.  Rep. 
24,  8  Sup.  Ct.  Rep.  737. 

The  power  of  a  state  to  make  discrimina- 
tions In  privileges  granted  to  foreign  corpora- 
tions may  be  exercised  where  a  foreign  com- 
pany denlres  to  do  business  within  the  limits 
of  the  state  not  strictly  interstate  or  foreign 
commerce.  Such  corporations  may  be  excluded 
from  the  state  altogether  In  the  legislative  dis- 
cretion. Such  restrictions  are  permissible  up- 
on the  ground  that  a  state  may  not  be  willing, 
upon  grounds  of  policy  of  its  own,  to  have  a 
corporation,  even  if  legally  created  under  the 
laws  of  its  own  state,  establish  a  business  In 
Its  borders,  or  It  may  demand  a  license  tax 
or  compliance  with  any  other  reasonable  con- 
dition. But  a  most  vital  limitation  in  this 
respect  upon  the  power  of  the  state  springs  up 
where  the  business  of  the  foreign  corporation 
is  commerce  between  the  corporation,  the  crea- 
ture of  the  legislature  of  one  state  and  a  cltl- 
sen  of  another.  As  against  ail  such  foreign 
corporations  engaged  In  interstate  commerce,- 
the  state  can  pass  no  prohibitory  law,  consti- 
tntional  or  statutory,  without  impinging  upon 
the  comercial  clause  of  the  Constitution  of  the 
United  States.  McNaughton  Co.  v.  McGlre, 
20  Mont.  124,  38  L.  ed.  867.  49  Pac.  661. 

And  finally,  as  remarked  by  Gray,  J.,  of  the 
New  York  court  of  appeals  in  a  recent  case, 
the  state  "cannot  prevent  the  relator  from  ex- 
ercising Its  franchise  here  as  the  owner  of 
copyrights,  for  they  are  privileged  and  pro- 
tected by  the  Federal  Constitution.  To  con- 
cede a  right  to  tax  them  would  be  to  con- 
cede a  power  to  impede  or  burden  the  opera- 
tion of  the  laws  enacted  by  Congress  to  carry 
Into  execution  a  power  vested  In  the  national 
government  by  the  Constitution."  People  ea 
rel,  A.  J.  Johnson  Co.  v.  Roberts,  160  N.  Y. 
70.  75.  45  L.  R.  A.  126.  5S  N.  E.  685. 

If  a  state  does  not  enact  any  laws  respect- 
ing the  exclusion  of  foreign  corporations,  or 
put  any  restrictions  upon  their  doing  business 
within  its  borders.  Its  consent  to  their  entrance 
and  doing  business  therein  is  implied.  Bank 
of  Augusta  V.  Barle,  13  Pet.  519,  10  L.  ed.  274. 
If,  however,  one  looks  for  consistency,  the 
result  is  disappointment.  The  Supreme  Court 
(with  a  strong  dissent  it  Is  true),  as  late  as 
1891,  Is  found  declaring  that  the  privilege  of 
exercising  the  franchises  of  a  corporation  is  a 
vahiable  one.  and  as  the  granting  of  it  rests 
entirely  within  the  legislative  d'scretlon, 
whether  the  corporation 'be  of  domestic  or  for- 
eign origin,  it  may  be  conferred  upon  such  con- 
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dittons,  pecuniary  or  otherwise,  as  to  the  state 
may  appear  most  conducive  to  its  Interests  or 
policy,  among  which  conditions  is  the  require- 
ment of  the  payment  into  the  state  treasury  . 
each  year  of  a  specific  sum,  or  of  an  appor- 
tioned amount  according  to  the  value  of  the 
business  permitted  as  disclosed  by  Its  gains  or 
receipts  of  the  present  or  past  years.  In  a  case 
where  the  subject  of  a  tax  was  a  railroad  en- 
gaged exclusively  in  both  foreign  and  inter- 
state commerce,  the  privilege  of  carrying  on 
which  the  taxing  state  had  neither  power  to 
confer  nor  the  right  to  deny.  Maine  v.  Grand 
Trunk  R.  Co.  142  U.  S.  217,  35  L.  ed.  994.  3 
Intera  Com.  Rep.  807.  12  Sup.  Ct.  Rep.  121, 
163. 

This  is  the  more  bewildering,  since  the  court, 
in  the  same  breath,  afllrmed  that  Its  decision 
In  no  way  qualified  the  former  one  In  Phila- 
delphia ft  S.  Mail  SS.  Co.  V.  Pennsylvania,  122 
U.  S.  326,  340,  342,  30  L.  ed.  1200,  1203,  1204, 
1  Inters.  Com.  Rep.  308,  7  Sup.  Ct.  Rep.  1118, 
In  which  it  had  said  of  a  similar  tax :  "If  in- 
tended as  a  tax  on  the  franchise  of  doing 
business, — ^whlch  in  this  case  is  the  business  of 
transportation  in  carrying  on  interstate  and 
foreign  commerce, —  it  would  clearly  be  un- 
constitutional.** And  that  "it  was  held  by. this 
court  In  the  case  of  Gloucester  Ferry  Co.  v. 
Pennsylvania,  114  U.  S.  196,  29  L.  ed.  158.  1 
Inters.  Com.  Rep.  382,  6  Sup.  Ct.  Rep.  826.  that 
interstate  commerce  carried  on  by  corporations 
Is  entitled  to  the  same  protection  against  state 
exactions  which  Is  given  to  such  commerce 
when  carried  on  by  individuals."  And,  fi- 
nally :  "It  Is  hardly  necessary  to  add  that  the 
tax  on  the  capital  stock  of  the  New  Jersey  Com- 
pany, in  that  case  [The  Gloucester  Ferry  Co.] 
was  decided  to  be  unconstitutional  because,  as 
the  corporation  was  a  forelgrn  one,  the  tax 
could  only  be  construed  as  a  tax  for  the  privi- 
lege or  franchise  of  carrying  on  Its  business, 
and  that  business  was  Interstate  commerce." 

In  the  light  of  all  this,  the  Investigator  mast 
be  content  with  a  statement  of  the  decisions 
In  the  separate  cases  as  they  have  arisen,  and 
not  attempt  to  deduce  therefrom  any  master- 
ful principle  to  control  the  future  cases  as  they 
come  up. 

There  have  been  the  following  rulings  In 
point : 

State  statutes  forbidding  Insurance  compa- 
nies incorporated  elsewhere  from  carrying  on 
business  within  the  state  without  a  previous 
license  to  do  so,  obtainable  only  by  depositing 
with  the  state  treasurer  bonds  of  a  specified 
character  to  the  amount  of  $30,000  and  up- 
wards according  to  the  capital  employed,  and 
forbidding  anybody  without  a  license  to  act  as 
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tioiL''  Section  3  of  the  same  act  provides: 
"Personal  property  for  the  purposes  of  taxa- 
tion shall  be  construed  to  embrace  and  in- 
clude, without  specifically  defining  or  enum- 
erating it,  all  goods,  chattels,  moneys, 
stocks  or  estate;  all  improvements  upon 
lands,  the  fee  of  which  is  still  vested  in  the 
United  States,  or  in  the  state  of  Washing- 
ton, or  in  any  railroad  company  or  corpora- 
tion, and  all  and  singular  of  whatsoever 
kind,  name,  nature  and  description,  which 
the  law  may  define  or  the  courts  interpret^ 
declare  and  hold  to  be  personal  property, 
for  the  purpose  of  taxation,  and  as  being 
subject  to  the  laws,  and  under  the  jurisdic- 
tion of  the  courts  of  this  state,  whether  the 
same  be  any  marine  craft,  as  ships  and  ves- 
sels, or  other  property  holden  under  the 
laws  and  jurisdiction  of  the  courts  of  this 
state,    be  the    same  at  hcHne  or   abroad. 


.     .     /'    Section    8    provides:       *Tersonal 

{>roper<7  shall  be  listed  in  the  manner  fol- 
owing:  Firsts  every  person  of  full  a^ 
and  sound  mind,  being  a  resident  of  this 
state,  shall  list  all  his  moneys^  notes,  ac- 
coimts,  bonds  or  stock,  shares  of  stock  of 
joint  stock  or  other  companies  (when  the 
property  of  such  company  is  not  assessed 
in  the  state),  franchises,  royalties,  and  oth- 
er personal  property.  .  .  ."  Section 
5202,  Ballineer's  Anno.  Codes  &  Stat.,  de- 
clares that  all  franchises  of  every  kind  and 
nature  are  subject  to  sale  upon  execution 
and  sale  upon  foreclosure  of  mortgage,  in 
the  same  manner  as  any  other  personal 
property.  That  a  franchise  is  property 
cannot  be  questioned,  and  that,  unless  it  is 
exempted  from  taxation,  it  is  liable  to  as- 
sessment, is  equally  correct.  No  argument 
is  made  here  oy  counsel  for  plaintiff  that 


agent  for  any  foreign  insurance  company  under 
a  penalty  of  a  fine  for  each  offense,  are  not  re- 
pugnant to  that  provision  of  the  United  States 
Constitution  declaring  the  citisens  of  each  state 
entitled  to  all  the  priviieges  and  Immunities  of 
citizens  in  the  several  states.  Paul  v.  Virginia, 
8  Wall.  168,  19  L.  ed.  857. 

The  decision  In  this  case  was  followed  in, 
and  controlled.  Ducat  v.  Chicago,  10  Wall. 
410,  10  L.  ed.  972. 

A  state  statute  forbidding  all  foreign  cor- 
porations (except  Insurance  companies)  which 
do  not  Invest  and  use  their  capital  within  the 
state  to  have  an  of9ce  or  offices  therein  for 
the  use  of  their  officers,  stockholders,  agents,  or 
employees,  without  first  obtaining  a  license  for 
which  an  annual  payment  of  a  quarter  of  a 
mill  on  every  dollar  of  the  authorized  capital 
stock  was  required.  Imposes  a  tax  for  the  priv- 
ilege accorded  of  doing  business  In  the  state, 
and  not  a  tax  upon  a  franchise  not  granted  by, 
nor  one  upon  property  not  within  the  Jurisdic- 
tion of,  the  taxing  state.  Pembina  Consol. 
Silver  MIn.  A  Mill.  Co.  v.  Pennsylvania,  125 
U.  S.  181,  31  L.  ed.  650,  2  Inters.  Com.  Rep. 
24,  8  Sup.  Ct.  Rep.  737. 

A  charge  Imposed  as  a  condition  by  a  state 
npon  the  taking  of  corporate  being  or  the  ex- 
ercise of  corporate  franchises  by  foreign  rail- 
roads upon  consolidation  with  a  domestic  rail- 
road, the  right  to  which  depends  solely  npon 
the  will  of  the  state,  is  not  an  attempt  to  tax 
property  beyond  the  Jurisdiction.  Ashley  v. 
Ryan,  158  U.  S.  486,  88  L.  ed.  773,  4  Inters. 
Com.  Rep.  664,  14  Sup.  Ct.  Rep.  865. 

A  license  Issued  to  a  foreign  life  Insurance 
company  to  do  business  In  a  state,  and  the 
payment  of  the  license  taxes  or  fees  required 
therefor,  does  not  exonerate  the  licensee  when 
It  loans  out  at  Interest  Its  premium  receipts  as 
Its  charter  authorizes  and  as  an  Incident  to 
Its  Insurance  business,  and  when  it  does  not 
do  business  generally  as  a  money  lender,  from 
llablHcy  to  pay  an  additional  license  charge 
made  by  the  state  upon  all  corporations  en- 
gaging In  banking,  loaning  money  at  Interest, 
buying  and  selling  notes  and  securities,  etc. 
State  V.  Union  Cent.  L.  Ins.  Co.  (Idaho)  67 
Pac.  647. 

It  Is  competent  for  the  legislature  of  a  state 
to  require  every  person  acting  In  one  of  the 
cities  thereof,  as  agent  for  a  foreign  Insurer 
against  Are  losses,  to  pay  annually  for  public 
use  a  percentage  of  the  premiums  received  or 
promised  for  insurances  effected  or  agreed  upon 
In  such  city.  Firemen's  Benev.  Asso.  v.  Louns- 
bury,  21  111.  511,  74  Am.  Dec.  115,  Following 
People  V.  Thurber,  13  111.  554;  Ducat  v.  Chi- 
cago, 48  III.  172,  95  Am.  Dec.  529,  Affirmed  on 
67  L.  R.  A. 


error,  10  Wall.  410,  19  L.  ed.  972.  To  the 
same  effect,  Hughes  v.  Cairo,  92  111.  339. 

Inasmuch  as  the  state  may  exclude  alto- 
gether from  Its  territory  foreign  insurance 
companies,  or  admit  them  to  do  business  wltb- 
m  Its  borders  upon  any  terms  and  conditions 
It  may  see  fit  to  Impose,  such  an  Insurance 
company  cannot  contest  a  municipal  license 
tax  upon  Its  agency  In  the  city  exacting  It 
under  a  charter  power  on  the  ground  that  It 
has  sustained  all  the  state  burden&  It  Is 
within  the  power  of  the  state,  not  only  to  re- 
quire payments  to  Itself  from  foreign  corpo- 
rations seeking  an  entrance,  but  also  to  every 
local  political  corporation  wherein  It  may  es- 
tablish itself.  Leavenworth  v.  Booth,  15  Kan. 
627. 

States  may  Impose  upon  foreign  corporations 
any  terms  or  burdens  as  conditions  of  entering 
their  territory  and  doing  business  therein  Ir- 
respective of  their  treatment  of  domestic  cor- 
porations and  regardless  of  the  provisions  of 
state  constitutions  requiring  uniformity  of 
property  taxation,  and  of  the  Federal  Consti- 
tution respecting  the  rights,  privileges,  end 
Immunities  of  citizens  In  the  several  states. 
Com.  V.  Milton,  12  B.  Mon.  212,  54  Am.  Dec. 
522. 

Although  It  Is  settled  law  that,  so  far  as  the 
Federal  Constitution  Is  concerned,  states  may 
Impose  npon  foreign  Insurance  companies  seek- 
ing to  enter  their  territory  and  do  business 
within  It,  such  terms  as  they  may  see  fit  as 
conditions  npon  which  permission  so  to  do  Is 
given,  it  Is  nevertheless  true  that  provisions  In 
the  state  constitution  protect  foreign,  equally 
with  domestic,  corporations  from  unconstitu- 
tional taxation.  Parker  v.  North  British  &  M. 
Ins.  Co.  42  La.  Ann.  428,  7  So.  599. 

The  purchase  of  the  stock,  property,  and  bus- 
iness of  a  domestic  corporation  having  a  pald- 
for  license  to  do  business  as  such  does  not  give 
the  purchaser — ^a  foreign  corporation — au- 
thority to  continue  the  business  without  a  li- 
cense of  Its  own.  Southern  Car  ft  B'oundry  Co. 
V.  State  (Ala.)   32  So.  235. 

When  a  state  Invests  Its  superintendent  of 
insurance  with  discretionary  power  to  refuse 
a  license  to  a  foreign  Insurance  company  seek- 
ing to  enter  and  do  business  In  the  state  when- 
ever in  his  Judgment  such  refusal  shall  best 
promote  the  Interests  of  the  people  of  his  state, 
such  officer  may  exercise  his  power  arbitrarily, 
and  exclude  a  foreign  insurance  company  when 
It  applies  for  a  renewal  of  Its  license  sfter 
having  held  one  and  done  business  under  It  for 
a  number  of  years,  where  the  home  state 
thereof  has  adopted  a  statute  of  retaliation 
and    reciprocity,  Imposing  burdensome    obliga- 
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any  law  of  this  «tate  exempts  franohisee 
from  taxation;  but  it  is  maintained  hy 
counsel  that  no  statute  can  be  found  specifi- 
cally providing  a  method  of  ascertaining 
the  value  of  franchises,  and  their  objection 
to  this  tax  seems  to  be  founded  upon  the 
absence  of  such  provision  for  ascertainment 
of  the  value  of  franchises.  Almost  this  pre- 
cise question  seems  to  have  been  determined 
by  the  supreme  court  of  Wisconsin  in  the 
case  of  State  ex  rel.  Milwaukee  Street  R, 
Co.  V,  And^son,  90  Wis.  550,  63  N.  W.  746. 
There  a  streetr railway  company  was  as- 
sessed upon  its  personal  property,  specify- 
ing cars,  motors,  snow  plows,  sweepers,  and 
other  vehicles,  and  all  other  personal  prop- 
erty, and  also  franchises.  The  court  ob- 
served: ''It  is  contended  on  behalf  of  the 
railway  company  that  its  franchises  .are 
not  liable  to  assessment  and  taxation,  for 


the  reason  that  no  provision  or  rule  has 
been  enacted  for  their  valuation.  .  .  . 
It  was  not  denied — indeed,  it  was  rightly 
conceded — that  the  franchises  of  the  street- 
railway  company  are  property.  It  is  be- 
lieved that  til  ere  is  no  authority  to  the  con- 
traiy,  nor  is  it  seriously  questioned  but  that 
the  franchises  of  the  company^  and  its  prop- 
erty of  whatever  kind,  necessary  or  essen- 
tial to  their  exercise  and  use  to  cariy  out 
the  purposes  for  which  it  was  created,  are 
in  law  an  entirety,  and  indivisible,  and  not 
subject  to  severance  by  sale  for  taxes  under 
the  general  operation  of  the  tax  laws  or 
other  legal  process.  .  .  .  The  method  of 
taxation  in  this  state  is  upon  the  valuation 
of  property  taxed/  and  the  statute  does  not 
provide  for  a  certain,  specific  tax  on  fran- 
chises, like  an  excise  rate,  and  known  as  a 
franchise  tax,  under  methods  of  taxation  in 


tlons  and  restrictions  upon,  and  sabjecting  to 
lines  and  penalties,  a  like  company  incorporated 
in  such  ulflcer's  own  state.  Talbott  v.  Fidel- 
ity &  C.  Co.  74  Md.  536,  13  L.  R.  A.  584,  22 
Ati.  395. 

As  a  state  may  rightfully  deny  to  foreign 
corporations  permission  to  do  business,  hold 
property,  or  exercise  any  corporate  functions 
whatever  within  its  limits,  or  may  allow  them 
such  privileges  upon  such  terms  as  it  sees  fit 
to  pre8crit)e.  It  may  lawfully  Impose  a  fran- 
chise tax — 4,  e.,  an  excise  or  duty  upon  a  com- 
modity— upon  such  as  have  offices  or  places  of 
business  for  directing  their  affairs  and  trans- 
ferrlniT  their  stocks,  and  make  the  exaction  a 
percentage  of  the  par  value  of  the  entire  capi- 
tal stock  whether  employed  within  the  state 
or  not«  or  owned  by  residents  or  nonresidenta 
Atty  (^n.  V.  Bay  State  Mln.  Co.  09  Masa  148, 
96  Am.  D*t.  717. 

When  a  foreign  insurance  company  enters  a 
state  to  do  buslnesa  where  there  are  no  domes- 
tic companies  of  the  same  kind,  it  is  to  be  pre- 
sumed that  it  does  so  in  view  of  the  public 
law  thereof,  taxing  the  gross  premiums  re- 
ceived within  the  state  and  In  submission  there- 
to, and  that  all  Its  transactions  with  Its  agents 
and  others  will  be  made  with  regard  to  such 
law.  Phtcnix  Ins.  Co.  v.  Omaha,  28  Neb.  812, 
36  N.  W.  522. 

New  Jersey  subjected,  by  a  statute  enacted 
In  1884  (Supp.  Rev.  1016),  foreign  corpora- 
tions doing  business  in  that  state  to  an  annual 
license  tax,  not  an  imposition  in  compensation 
for  the  grant  of  a  franchise  by  the  state,  but 
for  use  of  its  franchises  within  the  state. 
State,  Tide- Water  Pipe  Line  Co.,  Prosecutor, 
V.  Berry.  52  N.  J.  L.  308.  19  Atl.  665. 

A  foreign  corporation  tsxed  because  of  doing 
business  In  a  state  other  than  that  of  Its  origin 
may  be  subjected  to  a  specific  impost  which  Is 
not  harmful  when,  though  arbitrary.  It  is 
measured  by  its  ability  to  pay.  It  cannot  com- 
plain that  the  method  of  computing  It  is  not 
based  upon  an  apportionment  or  appraisal,  ei- 
ther of  business  done,  capital  employed,  or  div- 
idends paid  within  the  state.  But  It  must  be 
imposed  only  on  business  done  within  the 
state;  If  Imposed  on  all  the  business  of  the 
corporation  It  Is  conceded  that  it  cannot  be  en- 
forced. And  such  a  corporation  cannot,  out- 
side of  Its  home  state,  be  taxed  by  another 
state  in  reference  to  property  or  business  not 
within  the  limits  of  the  latter,  nor  on  account 
of  its  corporate  franchlsea  since  these  were 
not  given  by  the  latter  state,  and  were  depend- 
ent only  upon  the  laws  of  the  state  that  cre- 
ated the  corporation,  and  were  without  exlst- 
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ence  separate  therefrom.  People  v.  Equitable 
Trust  Co.  96  N.  Y.  387. 

A  corporation  employing  some  or  all  of  its 
capital  In  a  state  other  than  that  which  gave 
It  being,  and  thus  having  the  benefit  and  pro- 
tection of  the  government  and  laws  of  such 
other  state  to  the  extent  of  its  investment 
therein.  Is  justly  subject  to  the  same  burdens 
and  obligations  of  taxation  In  such  other  state 
as  is  a  corporation  domestic  thereto.  People, 
ea  rel.  Southern  Cotton  Oil  Co.  v.  Wemple,  131 
N.  Y.  64,  29  N.  E.  1002. 

When  a  tax  laid  upon  such  a  corporation  Is 
measured  by  the  amount  of  capital  employed 
In  the  state,  it  is  not  Imposed  upon  its  property, 
but  for  the  privilege  extended  to  It  by  the  tax- 
ing state  of  doing  business  therein  as  a  corpo- 
ration, and  In  its  corporate  name.    Ibid, 

The  jurisdiction  to  Impose  such  a  tax  Is 
gained  by  reason  of  the  business  which  the  for- 
eign corporation  is  privileged  to  do  in  the  tax- 
ing state  under  the  protection  of  its  laws. 
People  ew  rel.  A.  J.  Johnson  Co.  v.  Roberts, 
159  N.  Y.  70,  74,  45  L.  B.  A.  126,  58  N.  B. 
685,  Gray,  J. 

A  tax  of  that  kind  is  levied  upon  a  foreign 
corporation  for  the  privilege  of  exercising  Its 
corporate  franchises  or  carrying  on  Its  business 
In  the  taxing  state.    Ibid.,  Vann,  J. 

The  Ohfo  statute  of  May  14,  1894  (91  Ohio 
I^ws,  237),  Imposing  an  excise  tax  for  the 
privilege  of  carrying  on  the  express  business 
In  that  state,  Is  valid.  Adams  Exp.  Co.  v. 
State,  55  Ohio  St.  69,  44  N.  E.  506. 

A  foreign  corporation  can  do  business  in 
Ohio  only  upon  such  terms  and  conditions  as 
the  state  may  Impose;  and  therefore  a  fran- 
chise tax  may  be  Imposed  upon  a  foreign  cor- 
poration for  the  privilege  of  doing  business  In 
the  state.  Southern  Qum  Co.  v.  Laylln  (Ohio) 
64  N.  E.  564. 

A  state  has  a  right  to  require  the  treasurer 
of  each  foreign  corporation  that  does  business 
within  Its  borders,  whenever  his  company  pays 
Interest  on  any  scrip,  bond,  or  certificate  of 
Indebtedness  Issued  to  and  held  by  residents  of 
such  state,  to  assess  a  state  tax  thereon  upon 
the  face  value  of  each  security,  and  to  compel 
the  deduction  thereof  from  the  interest  pay- 
ments and  the  payment  thereof  Into  the  state 
treasury.  A  law  so  providing  Is  a  valid  exer- 
cise of  the  power  to  prescribe  conditions  upon 
which  a  foreign  corporation  may  come  Into  and 
do  business  within  the  state.  Com.  v.  New 
York,  L.  B.  &  W.  R.  Co.  129  Pa.  463,  18  Atl. 
412.  This  case  followed  Com.  v.  Delaware  Di- 
vision Canal  Co.  123  Pa.  594,  2  L.  B.  A.  798, 
16  Atl.  584,  and  Com.  v.  Lehigh  Valley  B.  Co. 


Washiitgtok  Sufbesck  Ck>UBT. 


Apb., 


use  in  manj  of  the  states.  'In  some  states,' 
says  Mr.  Cooley  in  his  wdrk  on  Taxation 
(p.  383),  'all  taxation,  as  f ar  aa  possible, 
is  brought  to  an  ad  valorem  standard. 
Franchises  are  property,  and  in  such  states 
may  be  taxed  by  valuation,  being  estimated 
for  the  purpose  either  separately  or  as  a  part 
of  the  aggregate  corporate  property.*  State 
Bd.  of  Assessors  v.  Central  R,  Co.  48  N.  J. 
L.  283,  288,  347,  4  AU.  678.  They  have  a 
value  which  can  be  eetimated,  and  this  is 
the  proper  duty  of  the  assessor  or  the  board 
of  review.  In  State  Railroad  Taa  Cases,  92 
U.  S.  603,  23  L.  ed.  669,  it  is  laid  down: 
"That  the  franchise,  capital  stodc,  business, 
and  profits  of  all  corporations  are  liable  to 
taxation  in  the  place  where  they  do  busi- 
ness, and  by  the  state  which  creates  them, 
admits  of  no  dispute  at  this  day.  "Nothing 
can  be  more  certain  in  legal  decisions,"  says 


this  court  in  Society  for  Savings  v.  Cotte, 
6  Wall.  607,  18  L.  ed.  902,  "than  that  the 
privileges  and  franchisee  of  a  private  corpo- 
ration .  .  .  may  be  taxed  by  a  state  for 
the  support  of  the  state  government." 
State  Freight  Taw  Case,  15  Wall.  232.  21 
L.  ed.  146;  State  Tarn  on  Railway  Cross 
Receipts,  16  Wall.  284,  sub  nom.  Philadel- 
phia d  R.  R.  Co.  V.  Pennsylvama,  21  L.  ed. 
164.  In  Raleigh  d  G.  R.  Co.  v.  Reid,  13 
Wall.  268,  20  L.  ed.  670,  the  court  says  that 
'nothing  is  better  settled  than  that  the  f  ran- 
ohise  of  a  private  corporation — ^whichj,  in  its 
application  to  a  railroad,  is  the  privilege 
of  running  it,  and  taking  fare  and  freight — 
is  property,  and  of  the  most  valuable  kind.' 
And  in  Morgan  v.  Louisiana,  93  U.  S.  223, 
23  L.  ed.  861,  it  is  said  that  they  "are  rights 
or  privileges  which  are  essential  to  the 
operations  of  the  corporation,  and  without 


129  Pa.  429,  18  Atl.  406,  410,  upon  all  the 
points  raised  therein,  and  then  held,  in  addi- 
tion, that  the  statute  sub  )udioe  applied  to  for- 
eign as  well  as  domestic  corporations. 

The  same  ruling  was  made  In  Com.  v.  Dela- 
ware &  U.  Canal  Co.  160  Pa.  245,  24  Atl.  699. 

There  was  a  ruling  to  the  same  effect,  again, 
in  Com.  V.  New  York,  L.  E.  &  W.  R.  Co.  139 
Pa.  457,  21  Atl.  628 ;  hut  this  case  was  reversed 
*n  the  United  States  Supreme  Court.  New  York, 
L.  K.  &  W.  R.  Co.  V.  Pennsylvania,  168  U.  S. 
628.  38  L.  ed.  846,  14  Sup.  Ct.  Rep.  962.  The 
point  was  not  affected,  however,  since  the  re- 
versal went  upon  the  ground  that  the  state  had 
bargained  with  the  plaintiff  In  error  for  a  con- 
sideration of  value  for  the  extension  of  its 
road  within  Its  territory,  and  the  law  In  quee- 
tion  would  impair  the  obligation  of  this  con- 
tract :  and  upon  the  further  ground  that,  as 
the  railroad  paid  its  interest  In  New  York,  these 
payments,  even  when  made  to  Pennqylvanlans, 
were  beyond  the  taxing  Jurisdiction  of  Penn- 
sylvania. 

8.  What  is  doino  business  or  employing  capital 
within  the  state  and  the  meaning  of  taa  laws. 

It  is  not  easy  in  any  given  case  to  say 
whether  or  not  a  corporation  is  doing  business 
or  employing  capital  within  a  state  where  It 
did  not  originate,  so  as  to  be  subject  to  a  fran- 
chise tax  Imposed  thereby  upon  foreign  corpo- 
rations for  the  privilege  of  doing  business 
within  its  limits.  In  New  York,  in  particular, 
where  th'S  courts  have  long  and  consistently 
held  chat  the  Jurisdiction  to  impose  taxes  at 
all  upon  foreign  corporations  depends  upon  the 
fact  that  they  employ  capital  or  do  business, 
or  are  privileged  so  to  do.  In  that  state,  the 
controversy  over  this  question  has  been  un- 
ceasing, and  a  final  answer  to  it  is  still  awaited. 

Illustrative  cases  will   make  this  clear. 

The  act  of  February  27,  1855,  provided  that 
all  persons  and  associations  doing  business  in 
the  state  of  New  York  as  merchanta  bankers, 
or  otherwise,  either  aa  principals  or  partners 
general  or  special,  and  not  residents  of  the 
state,  should  be  assessed  and  taxed  on  all  sums 
Invested  In  any  manner  In  said  business  the 
same  as  If  tbey  were  residents.  A  foreign  cor- 
poration which  manufactured  nails  in  Massa- 
chusetts and  Rhode  Island,  and  had  a  depot 
and  agent  In  the  city  of  New  York  to  which  it 
sent  nails  for  sale,  and  whose  only  business  In 
New  York  state  was  making  such  salea  and  at 
once  remitting  the  proceeds  thereof  to  the  home 
oflice,  and  when  these  were  on  credits  the  se- 
curities and  accounts  therefor  for  collection, 
waa  assessed  and  taxed  by  the  city  tax  com- 
67  L.  R.  A. 


mlssloners  under  that  statute  because  its  sales 
in  that  city  aggregated  $300,000  annually,  and 
its  sales  agent  had  on  hand  for  sale  $10,000 
worth  of  its  product.  It  was  held  that  this 
did  not  constitute  doing  business  In  the  state 
of  New  York,  or  rather  having  any  Investment 
in  business  in  such  state  within  the  tax  law. 
That  merely  sending  goods  into  the  state  to  be 
sold  did  not  subject  a  foreign  corporation  to 
any  tax  under  that  law.  People  ea  reL  Par- 
ker Mills  V.  New  York  Tax  &  A.  Comra  23  N. 
Y.  245. 

This  decision  was  followed  and  approved 
soon  afterwards  by  a  court  nearly  evenly  di- 
vided (four  to  three)  In  holding  that  a  foreign 
banking  corporation  having,  not  a  branch,  but 
a  mere  agency,  within  the  state  to  which  It 
Intrusted  funds  and  securities  for  temporary 
employment  until  they  were  required  elsewhere, 
they  being  a  part  of  a  general  fund  reserved  to 
meet  shortly  maturing  and  unexpected  liabili- 
ties at  home,  and  which  were  at  all  times  sub- 
ject to  draft  and  under  the  control  of  the  of- 
ficers at  home,  and  which  had  no  permanent 
capital  whatever  Invested  in  such  agency  or  In 
any  business  within  the  state  of  New  York, 
and  where  such  agency  did  not  issue  bills  nor 
receive  deposits  nor  do  any  business  whatever 
save  loaning  on  call  or  short  time  the  funds 
sent  to  it, — was  not  taxable  under  such  stat- 
ute. People  em  rel.  Bank  of  Montreal  v.  New 
York  Tax  ft  A.  Comrs.  69  N.  Y.  40,  Reversing 
1  Thomp.  ft  C.  680. 

The  decision  In  the  Parker  Mills  Case  was 
also  followed  In  People  ew  rek  Sherwin-Wil- 
liams Co.  V.  Barker,  6  App.  Dlv.  246,  30  N.  Y. 
Supp.  161,  Affirmed  without  opinion  In  149  N. 
Y.  623,  44  N.  E.  1128,  where  the  facts  were 
much  the  same. 

This  last  case  expressly  overruled  People  ea 
rcl  Martin  Bros.  Mfg.  Co.  v.  Barker,  14  Mlac. 
382,  36  N.  Y.  Supp.  76,  which  had  held  the 
contrary. 

But  a  fOTeign  Insurance  company  that  has 
ceased  to  do  aught  but  collect  premiums  and 
pay  losses  on  outstanding  policies  is  still  do- 
ing business  within  such  statute  so  as  to  be 
subject  to  taxation  thereunder.  Smyth  v.  In- 
ternational Life  Assur.  Co.  36  How.  Pr.  126. 

A  foreign  mining  corporation  whose  execu- 
tive officers  have  offices  in  New  York,  whose  di- 
rectors hold  annual  meetings,  and  whose  divi- 
dends are  declared  and  paid  In  that  state; 
whose  silver  bullion  is  all  sent  and  sold  there 
and  the  price  of  it  deposited  in  banks  there,  in 
part,  and  in  part  loaned  there  and  In  part  used 
there  for  corporate  purposes,  all  continuously 
throughout  sn  entire  year, — is  doing  business 
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which  its  road  and  works  would  be  of  lit- 
tle value.  .  .  .  Tb^  are  positive  rights 
or  privileges,  without  the  possession  of 
whieh  the  road  of  the  company  could  not  be 
successfully  worked.  Immunity  from  taxa- 
tion is  not  one  of  them.'  Chesapeake  d  O. 
B.  Co.  V.  Miller,  114  U.  S.  186,  29  L.  ed. 
124,  5  Sup.  Ct.  Rep.  813;  Sterling  Oas  Co. 
V.  Higby,  134  III.  667,  25  N.  E.  660;  Spring 
Valley  Watenvorka  v.  Sohotiler,  62  Cal. 
110:  Central  P.  R.  Co.  v.  State  Board  of 
Equalization,  60  Cal.  36;  Veasfie  Bank  v. 
Fenno,  8  Wall.  547,  19  L.  ed.  487.  We 
have  the  general  and  paramount  provision 
making  franchises  taxabla  Legislative  di- 
rection as  to  the  manner  of  valuation  is  a 
convenience,  rather  than  an  absolute  neces- 
sity, and  the  lack  of  such  direction  does  not 
argue  the  absence  or  suspension  of  the  gen- 
eral power  to  tax.    The  value  of  franchises. 


especially  in  connection  with  the  pr(^rty 
reasonably  necessary  for  their  exercise  and 
use,  and  which,  without  them,  would  be  of 
little  or  no  practical  value,  can  be  esti- 
mated as  well  as  the  value  of  other  subjects 
of  taxation,  though  perhaps  not  as  readily, 
or  with  the  same  degree  of  certainty.  Tlie 
cardinal  requirement  is  that»  as  property, 
they  shall  be  taxed.  All  else  is  matter  of 
method  and  detail.  The  assessors,  board  of 
review,  and  other  oflicers  would  seem  to  be 
competent,  under  their  general  powers  un- 
der the  law,  to  fix  their  value  and  extend 
the  tax."  The  Supreme  Ck)urt  of  the  Unit- 
ed States,  in  Society  for  Savings  v.  Coite, 
0  Wall.  594,  18  L.  ed.  897,  observes,  with 
reference  to  the  taxation  of  franchises; 
**Such  a  power  resides  in  government  as  & 
part  of  itself,  and  need  not  be  reserved  when 
property  of  any  description,  or  the  right  to 


In  that  state  within  the  meaning  of  a  tax 
law  thereof,  imposing  a  franctilse  or  business 
tax  upon  domestic  corporations  and  foreign 
ones  doing  business  within  Its  limits.  People 
▼.  Horn  Silver  MIn.  Co.  105  N.  Y.  76.  11  N. 
B.  155,  Affirming  38  Hun,  276,  and  Affirmed  on 
ISrror  In  143  U.  S.  305,  36  L.  ed.  164,  4  Intera 
Com.  Bep.  57,  12  Sup.  Ct.  Rep.  403. 

A  foreign  corporation  chartered  to  mannfae- 
tnre,  own,  sell,  use,  and  license  others  to  use 
electric  speaking  telephones  and  other  appa- 
ratus and  appliances  pertaining  to  the  trans- 
mission of  Intelligence  by  electricity,  whose  en- 
tire business  practically  consists  in  manufac- 
turing under  its  patents  in  its  home  state  and 
leasing  to  and  licensing  others  to  use  tele- 
phones elsewhere  under  elaborate  contracts 
made  at  its  home  office  providing  for  royalties 
and  license  fees  payable  at  such  home  office, 
from  which  are  shipped  the  telephones  required 
by  the  licensees,  and  to  which  these  when  done 
with  are  returned,  but  which  leaves  the  entire 
local  business  to  be  carried  on  by,  and  the  en- 
tire local  receipts  to  be  collected  by,  the  li- 
censees, ejccept  It  reserves  In  Its  contract  cer- 
tain rights  to  interfere  on  default  of  payment 
of  royalties  and  rentals,  or,  when  needful,  to 
protect  Its  patent  rights, — ^Is  not  doing  business 
outside  of  the  state  where  its  domlcil  is  and 
within  that  of  a  local  corporation  it  has  li- 
censed, and  therefore  is  not  taxable  under  such 
a  statute.  People  v.  American  Bell  Teleph.  Co. 
117  N.  7.  241,  22  N.  E.  1057,  Reversing  50 
Hun,  114,  3  N.  Y.  Bupp.  783. 

A  foreign  corporation  that  maintains  a  sales 
agency  In  another  state,  where  it  sells  the  pro- 
ducts of  its  milla  and  where  It  refines  crude 
oil,  keeps  a  warehouse  for  storage  of  its  stock, 
and  large  sums  for  busfness  purposes  on  de- 
posit In  a  local  bank,  is  doing  business  in  such 
state,  and  subject  to  taxation  under,  a  statute 
thereof  taxing  foreign  corporations  that  do 
business  therein  upon  tho  amount  of  capital 
they  employ  therein.  People  e^  rel.  Southern 
Cotton  Oil  Co.  V.  Wemple,  131  N.  Y.  64,  20  N. 
E.  1002. 

This  view  was  the  same  one  taken  by  the 
Federal  court  in  that  state.  Southern  Cotton 
Oil  Co.  V.  Wemple,  44  Fed.  24. 

It  is  somewhat  noteworthy  that  after  these 
decisions  this  corporation  changed  its  methods 
of  doing  business  in  New  York,  and  thereby 
succeeded  (for  a  time  at  least)  in  avoiding  this 
tax.  It  discontinued  Its  New  York  office  and 
entered  Into  an  arrangement  with  a  firm  of 
commission  brokers  making  them  Its  selling 
agents  for  the  state,  for  the  eastern  and  for 
foreign  markets,  on  a  commission  of  a  certain 
per  cent  of  the  aalea  The  brokers  obtained  or- 
17  L.  B.  A. 


I  ders  and  sent  them  to  the  company  for  ap- 
proval. If  these  were  approved  shipments  to 
fill  them  were  In  the  majority  of  cases  made 
direct  from  the  mills  outside  of  New  York. 
'J'be  company  also  consigned  to  the  brokers  for 
sale.  If  a  named  price  could  be  obtained,  an  av- 
erage of  400  to  500  barrels  of  oil  per  months 
some  of  which  was  for  consumption  in  the 
state  of  New  York,  but  all  of  which  was  sold 
in  original  packagea  The  company  also  had 
a  New  York  bank  account,  but  used  it  wholly 
without  the  state  except  to  pay  brokers'  com- 
missions. It  was  held  that  all  this  did  not 
constitute  doing  business  within  the  state  of 
New  York  within  said  tax  law.  People  ea  reU 
Southern  Cotton  Oil.  Co.  v.  Roberts,  25  App. 
Div.  13,  48  N.  Y.  Supp.  1028. 

That  a  foreign  railroad  corporation  keeps 
buildings  and  other  structures  and  a  force  of 
clerks  and  laborers  and  a  local  bank  account 
at  Its  terminal  on  the  edge  of  the  state  for 
the  sole  purpose  of  transacting  its  business  as 
a  carrier  of  freight  and  passengers  to  and  from 
other  states  does  not  make  it  a  doer  of  business 
within  the  latter  state,  or  subject  it  to  taxa- 
tion under  such  statute.  People  e»  rel.  Penn- 
sylvanla  R.  Co.  v.  Wemple,  65  Hun,  232,  20  N. 
Y.  Supp.  287,  Affirmed  in  138  N.  Y.  1,  10  L.  R. 
A.  694,  33  N.  E.  720. 

But  when  that  same  railroad  establishes  a 
cab  service,  and  owns  and  uses  cabs  to  convey 
actual  or  potential  passengers  from  or  to  its 
terminus  In  the  city  of  New  York  upon  fares 
independent  of  the  railroad  tickets,  it  becomes, 
to  the  extent  of  the  capital  it  employs  In  such 
cab  service,  subject  to  the  tax  Imposed  by 
New  York  upon  foreign  corporations  for  the 
privilege  of  exercising  corporate  franchises  or 
doing  business  in  an  organized  capacity  within 
Its  limits,  to  be  computed  upon  the  basis  of  the 
capital  employed  within  the  state.  People  e» 
rel.  Pennsylvania  R,  Co.  v.  Knight,  171  N.  Y. 
354,  64  N.  E.  152,  Affirming  67  App.  Div.  308, 
73  N.  Y.  Supp,  700. 

A  foreign  manufacturing  corporation  engaged 
in  building,  equipping,  and  repairing  sicnna- 
shlps  and  railway  cars  in  the  state  of  its  origin, 
where  all  its  officers  and  everyone  financially 
interested  In  It  reside,  which  makes  all  its  con- 
tracta  sells  and  delivers  all  Its  output,  keeps 
all  Its  books  and  accounts,  makes  all  Its  do* 
posits  In  bank  at  Its  home  office,  and  which  in 
New  York  merely  hires  an  office  for  a  salaried 
agent  and  as  a  convenient  place  to  meet  pa- 
trons and  to  make  preliminary  arrangements 
for  contracts  that  are  finally  closed  at  its  home 
office,  and  which  has  no  property  there  but 
office  furniture  of  trifling  value,  and  pays  ail 
the  expenses  thereof,  including  the  agents*  sal- 
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use  it  in  any  manner,  is  granted  to  individ- 
uals or  corporate  bodies.  •  •  •  The 
privileges  and  franchises  of  a  private  corpo- 
ration are  as  much  the  legitimate  subject 
of  taxation  as  any  other  property  of  the 
citizens  which  is  within  the  sovereign  pow- 
er of  the  state.  Repeated  decisions  of  this 
court  have  held,  in  respect  to  such  corpora- 
tions, that  the  taxing  power  of  the  state  is 
never  presumed  to  be  relinquished,  and, 
consequently,  that  it  exists  unless  the  in- 
tention to  relinquish  it  is  declared  in  clear 
and  unambiguous  terms."  But  it  will  be 
observed,  upon  examination  of  the  authori- 
ties mentioned  in  the  case  of  State  ego  rel. 
Miltvaukee  Street  R.  Co.  v.  Andersoih  90 
Wis.  550,  63  N.  W.  746,  that  it  is  a  settled 


principle  that  franchises  are  subject  to  tax- 
ation, and  it  is  a  firmly  established  rule  in 
this  state  that  all  property  not  specifically 
exempt  by  law  is  subject  to  taxation.  We 
therefore  conclude  that  the  (Ejection  to  the 
assessment  and  taxation  of  corporate  fran- 
chises is  not  tenable,  and  we  think  the  ob- 
jection to  the  assessment  because  the  meth- 
od has  not  been  prescribed  by  the  legisla- 
ture is  sufficiently  answered  by  the  supreme 
court  of  Wisconsin,  supra.  In  the  case  of 
Com.  V.  New  England  Slate  d  Tile  Co.  13 
Allen,  391,  the  supreme  court  of  Massachu- 
setts said:  **....  And  the  fact  that 
the  defendant  corporation  held  property 
which  was  subject  to  the  burden  of  taxation 
in  other  ways  does  not  render  this  tax  up- 


ary,  by  checks  drawn  at  home  on  a  bank  there 
located,  neither  employs  capital,  nor  does  busi- 
ness. In  New  York,  and  hence  Is  not  taxable 
therein.  People  ew  rel.  Harlan  &  H.  Co.  v. 
Campbell,  189  N.  ¥.  68,  34  N.  K.  753. 

Merely  keeping  an  office  and  samples,  bat 
no  stock,  therein,  without  Investing  any  capi- 
tal in  the  state  of  New  York,  where  orders  for 
goods  manufactured  without  the  state  are 
/  taken  and  sent  to  the  home  of9ce  in  the  state 
of  its  origin  to  be  there  filled  If  approved,  does 
not  render  a  foreign  corporation  taxable  as 
doing  business  or  employing  capital  In  the  state 
of  New  York.  People  e»  rel.  Washington  Mills 
Co.  V.  Roberts,  8  App.  Dlv.  201«  40  N.  Y.  Supp. 
417. 

But  a  foreign  corporation  organized  nnder 
the  laws  of  a  foreign  country,  where  It  car- 
ries on  all  Its  corporate. business,  and  where 
everybody  interested  in  it  resides,  and  which 
has  no  office,  no  property,  no  employee,  and  no 
transactions  In  the  United  States,  and  which 
has  contributed  a  sum  of  money  to  a  partner- 
ship of  Individuals  as  a  part  of  the  capital  of  a 
supposed  limited  partnership  engaged  In  the 
Importation  and  tale  of  the  corporation's  pro- 
ducts and  acting  as  its  agents  to  sell  them,  the 
whole  partnership  business  being  exclusively 
managed  and  controlled  by  the  Individual  part- 
ners, and  the  title  to  all  its  assets  being  In  the 
firm  as  such, — Is  embraced  within  a  statute 
of  the  state  where  such  partnership  carries  on 
business  enacted  after  said  sum  was  contrib- 
uted providing  for  the  taxation  of  domestic  cor- 
porations upon  their  corporate  franchise  and 
of  foreign  ones  doing  business  In  such  state  on 
their  business  within  the  state,  according.  In 
either  case,  to  the  amount  of  capital  employed 
therein.  People  ea  reU  Badlsche-Anllln  ft 
Soda  Fabrlk  v.  Roberts,  152  N.  Y.  59,  86  L.  R. 
A.  756,  46  N.  E.  161,  Affirming  11  App.  Dlv. 
810,  42  N.  Y.  Supp.  602.  Two  Judges  out  of 
five  dissented  In  the  court  below,  and  one, 
O'Brien,  J.,  on  appeal.  He  baaed  his  dissent 
upon  the  ground  that  the  relator  beyond  all 
dispute  was  not  doing  business  In  the  state  of 
New  York,  and  he  referred  to  the  earlier  case 
of  People  V.  American  Bell  Teleph.  Co.  117  N. 
Y.  241,  22  N.  E.  1057,  where  the  relator  therein, 
though  furnishing  most  of  the  capital  to  and 
holding  stock  In  domestic  corporations,  was  de- 
clared not  within  the  same  statute  for  that 
very  reason,  stated,  in  the  language  of  the 
court,  *'that  for  one  person  to  supply  the  means 
to  another  to  do  business  Is  not  the  doing  of 
that  business  by  the  former,**  and  he  was  un- 
able to  see  why  that  decision  did  not  control 
the  one  at  bar.  And  many  people  will  be  in- 
clined to  agree  with  him,  assuming  the  cited 
case  to  he  sound. 

A  foreign  brewing  corporation  that  keeps  In 
L  New  York  city  and  Brooklyn  an  agent  to  solicit 
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orders,  which  It  fills  by  shipments  direct  from 
its  brewery  in  an  adjoining  state ;  that  has  its 
agent  deposit  to  Its  credit  In  a  local  bank  his 
collections  where  its  average  balance  is  $500 ; 
and  that  has  in  Brooklyn  a  storehouse  where 
its  casks  from  the  brewery  are  temporarily 
placed  over  night  pending  delivery  or  return, 
but  from  which  no  sales  were  made, — Is  not  do- 
ing business  or  employing  capital  In  the  state 
of  New  York,  so  as  to  be  taxable  therein.  Peo- 
ple ew  rel.  Jjembeck  ft  B.  E.  Brewing  Co.  v. 
Roberta  22  App.  Dlv.  282,  47  N.  Y.  Supp.  949. 

In  order  that  a  foreign  corporation  may  be 
taxed  In  the  state  of  New  York  under  a  statute 
thereof  making  every  corporation  organized 
under  the  laws  of  any  other  state  or  foreign 
country  and  doing  business  In  New  York  sub- 
ject to  taxation  therein  upon  Its  capital  stock 
upon  the  basis  of  the  amount  thereof  employed 
therein,  two  concurrent  conditions  must  exist : 
(1)  The  corporation  must  be  doing  business  In 
the  state;  and  (2)  Its  capital,  or  a  part  of  lt« 
must  be  employed  there.  People  ex  rek  Chi- 
cago Junction  R.  ft  U.  Stockyards  Co.  v.  Rob- 
erts, 154  N.  Y.  1,  47  N.  E.  074,  Reversing  90 
Hun,  474,  35  N.  Y.  Supp.  068.  The  court 
sharply  divided,  four  to  three.  In  this  case,  not 
upon  the  proposition,  but  whether  or  not  both 
conditions  were  fulfilled.  The  dissentients 
held  they  were :  the  majority  that  but  one  of 
them  was.  Their  view  was  that  the  relator 
employed  none  of  Its  capital  in  the  state ;  that 
at  most  It  employed  only  surplus,  and  surplus, 
as  settled  in  the  Singer  Case,  150  N.  Y.  46.  44 
N.  E.  787,  was  not  capital,  nor  taxable  as  such. 

The  relator  in  that  case  was  a  foreign  Invest- 
ment company.  Four  fifths  of  Its  directors 
were  not  residents  of  New  York.  The  office 
where  Its  annual  meetings  of  stockholders  were 
held  was  maintained  In  Its  home  state.  It  had 
Invested  Its  whole  capital  In  purchasing  the 
stock  and  bonds  of  another  foreign  corporation 
of  a  distant  state,  entirely  separate  and  dis- 
tinct from  Itself,  which  In  such  distant  state 
transacted  all  Its  business  and  declared  and 
paid  all  Its  dividends.  The  relator  derived  Its 
whole  income  from  this  investment,  and  had 
no  other  business;  but  It  rented  and  furnished 
an  office  in  New  York,  employed  there  and  paid 
the  salaries  of  a  treasurer,  secretary,  clerk,  and 
stenographer ;  It  mailed  from  there  to  its  stock- 
holders checks  for  their  dividends  drawn  upon 
a  New  Y'ork  bank;  It  kept  a  bank  account  In 
New  York  with  a  large  balance,  and  It  had  con- 
stituted such  bank  its  transfer  agent.  It  was 
held  that  it  was  not  taxable;  that,  although  it 
could  be  said  to  do  business,  it  employed  no 
capital  In  New  York,  and  both  were  essential. 

A  foreign  corporation  engaged  In  loaning 
money  on  bonds  and  mortgages  in  its  home  and 
other  western  states,  and  In  selling  in  Eastern 
markets   bonds   or   debentures   based   therein. 
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en  its  frandiise  illegal."  See  also  Com,  ▼. 
Lotoell  Chulight  Co.  12  Allen,  75.  The 
court  of  appeais  of  New  York,  in  Monroe 
County  8av.  Bank  v,  Rochester,  37  N.  Y. 
367,  said:  "The  powers  and  privileges 
which  constitute  the  franchises  of  a  corpo- 
ration are,  in  a  just  sense,  property,  and 
quite  distinct  and  separate  from  the  prop- 
erty which,  by  the  use  of  such  franchises, 
the  corporation  may  acquire.  They  are  so 
regarded  by  the  law,  and  so  regarded  by 
common  acceptation.  And,  although  it  has 
not  heretofore  been  customary,  in  Uiis  state 
at  least,  to  subject  them  to  taxation,  yet  it 
must  be  conceded  that  it  may  be  done  if  the 
legislature  see  fit  so  to  enact."  We  can  find 
BO  more  practical  difiiculty  in  the  assess- 


ment and  valuation  of  a  corporate  franchise 
by  competent  officers  under  our  revenue 
laws  than  in  some  other  kinds  of  personal 
property  which  is  taxed  in  this  state. 
Some  cUfficuIty  or  perplexity  arises  in  the 
valuation  of  much  incorporeal  property  for 
taxation. 

It  is  concluded,  therefore,  that  the  fran- 
chise of  plaintiff  was  properly  assessed, 
and  the  judgment  of  the  Superior  Court  ie 
reversed  and  remanded,  with  direction  to 
enter  judgment  for  defendants. 

Gordon,  Ch.  J.,  and  Anders  and  Dun- 
bar, JJ.,  concur. 

Rehearing  denied. 


which  maintains  in  New  York  an  office,  and 
has  from  the  banking  department  of  that  state 
a  license  to  carry  on  its  business  therein,  and 
whose  business  at  such  office  is  the  sale  of  the 
securities  it  deals  in,  and  sending  the  proceeds 
west  for  reinvestment,  the  securities  being  con- 
stantly replenished,  and  which  keeps  a  bank 
account  in  New  York, — is  doing  business  in 
that  state,  and  employing  capital  to  the  aver- 
age amount  of  the  securities  it  carries  there, 
as  much  as  if  such  securities  were  merchan- 
dise; and  hence,  Is  subject  to  the  New  York 
franchise  tax  upon  its  business.  People  ex  rel. 
New  England  Loan  &  T.  Co.  v.  Roberts,  25 
App.  DIv.  16,  40  N.  Y.  Supp.  10,  Affirmed  on 
opinion  below  in  166  N.  Y.  68S.  50  N.  E.  1120. 

That  a  foreign  corporation  has  an  office  in 
New  York,  where  It  keeps  samples  of  Its  goods 
to  the  amount  of  $4,000,  and  also  has  there 
a  bank  account  with  about  as  much  of  an  aver- 
age balance,  all  as  incidents  to  the  taking  of 
orders  for  its  products  to  be  filled  at  its  fac- 
tory in  another  state,  although  it  does  have 
about  $500  worth  of  odds  and  ends  of  materials 
^  to  make  repairs  with  at  such  New  York  office, 
does  not  render  it  taxable  under  such  statute. 
People  ear  rel,  H.  B.  Smith  Co.  v.  Roberts,  27 
App.  DlY.  455,  50  N.  Y.  Supp.  355. 

A  foreign  corporation  engaged  In  the  state 
of  its  origin  in  making  up  and  printing  the  in- 
sides  or  outsides  of  newspapers  for  local  news- 
papers published  in  different  parts  of  the 'Un- 
ion, the  publishers  of  which  pay  the  corpora- 
tion at  its  home  office  a  certain  price  therefor, 
and  complete  the  same  by  printing  the  blank 
pages  with  matter  of  their  own  and  supplying 
their  local  patrons,  and  which  does  in  New 
York  no  business  except  at  sn  office  rented  to 
make  contracts  with  advertisers  in  its  portion 
of  the  paper  for  its  own  benefit  and  collect 
what  is  due  therefor,  which  it  temporarily 
banks  therein,  is  not  taxable  under  such  stat- 
ute. People  ex  rel.  A.  N.  Kellogg  Newspaper 
Co.  V.  Roberta  30  App.  Div.  150,  51  N.  Y.  Supp. 
866. 

When  a  foreign  corporation.  In  compliance 
with  a  statute  to  that  effect,  applies  for  a  li- 
cense to  do  business  within  the  state  of  New 
York,  filing  for  the  purpose  a  copy  of  its  char- 
ter, and  designating  a  principal  place  of  busi- 
ness within  the  state  and  a  person  thereat  upon 
whom  legal  process  against  it  may  be  served, 
and  obtains  the  license  applied  for,  It  affords 
conclusive  evidence  of  an  intention  to  make 
the  deslg?iated  place  a  permanent  and  continu- 
ous place  of  business,  and  not  a  mere  depot  for 
^  temporary  storage  of  Its  property  pending  sale  ; 
"  and  therefore  It  is  taxable  as  doing  business  at 
such  place  and  employing  capital  there  to  the 
amount  of  its  stock  of  merchandise  carried 
there,  although  a  part  of  this  was  manufac- 
tured without  the  state  and  sent  In  to  it  for 
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sale.  People  ex  rel.  Armstrong  Cork  Co.  t. 
Barker,  157  N.  Y.  159,  51  N.  E.  1043. 

The  general  transactions  of  the  relator  in 
that  case  were  similar  to  those  of  the  company 
in  People  ett  rel.  Parker  Mills  v.  New  York 
Tax  &  A.  Comrs.  23  N.  Y.  242,  and  the  relator 
in  People  ex  rel.  Sherwin-Williams  Co.  v.  Bar- 
ker, 5  App.  Div.  246.  89  N.  Y.  Supp.  151,  which 
followed  it.  These  cases  were  accordingly  dis- 
tinguished. 

The  Armstrong  Cork  Company  did,  however, 
do  a  part  of  its  manufacturing  within  the  state 
of  New  York,  and  a  portion  of  Its  stock  was  do- 
mestic made.  Yet  this  fact  made  no  difference, 
since  the  decision  was  accepted  as  controlling 
in  the  case  of  a  corporation  which  manufac- 
tured its  entire  stock  without  the  state  of  New 
York,  and  whose  actual  transactions  in  Jt  did 
not  differ  from  those  of  the  Parker  Mills  Case. 
As  it  had  applied  for  and  received  the  license, 
it  was,  notwithstanding,  held  taxable.  People 
ex  rel.  Crane  Co.  v.  Feltner,  49  App.  Div.  108, 
62  N.  Y.  Supp.  1107. 

The  applying  for  and  the  issuing  of  the  li- 
cense IS  therefore  deemed  the  controlling  factor 
in  this  class  of  cases.  This  Is  seen  by  the  de- 
cision in  People  ex  rel.  Reversible  Collar  Co.  v. 
Feitner,  31  Misc.  558,  65  N.  Y.  Supp.  518,  and 
emphatl<^ally  so  in  the  second  Sherwin-Wil- 
liams Company  Case.  People  ex  rel.  Sherwin- 
Williams  Co.  v.  Feitner,  60  App.  Div.  628,  70 
N.  Y.  Supp.  836. 

The  weakness  of  the  later  decisions  appears 
to  consist  in  assuming  that  applying  for  and 
obtaining  a  consent  to  do  business  is  the  same 
thing  as  doing  business  after  permission  is 
given ;  that  in  some  way  transactions  that  have 
for  years  been  adjudicated  to  be  neither  doing 
business  nor  employing  capital  within  the  state 
are  converted  into  both  by  asking  permission 
and  getting  leave  to  do  something  else.  These 
questions  have  not  so  frequently  arisen  in 
states  other  than  New  York. 

A  statute  requiring  a  return,  for  the  pur- 
poses of  taxation,  of  the  property  of  railroads 
operated  within  the  state  embraces  depots, 
3witchyards,  shops,  and  side  tracks  used 
for  railroad  purposes  within  the  state  by  means 
of  a  leased  track,  and  belonging  to  a  company 
whose  main  line  is  wholly  outside  of  the  state. 
Quincy,  O.  ft  K.  C.  R.  Co.  v.  People  ex  rel 
Corrigan,  156  III.  437,  41  N.  B.  162. 

Under  a  statute  requiring  every  insurance 
company,  firm,  individual,  or  corporation  doing 
and  conducting  an  insurance  business  of  any 
kind  in  the  state,  whether  domiciled  therein  or 
merely  operating  through  a  branch  department 
or  agency  of  any  kind,  to  pay  a  separate  and 
distinct  license  tax  on  said  business  for  every 
company  represented,  based  upon  the  gross  an- 
nual premiums  received  on  risks  within  the 
state,  and  upon  risks  elsewhere  upon  which  no 
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llcentet  elsewhere  are  paid, — only  the  Insnrera 
and  recipients  of  the  premiums  In  their  own 
right  are  personally  liable;  not  the  agents, 
who  only  procure  risks  and  collect  premiums 
for  their  principals.  Such  agents  do  not  do 
or  conduct  an  insurance  business.  State  t. 
Woods,  40  La.  Ann.  175,  8  Bo.  643. 

When  a  foreign  insurance  company  appoint! 
an  agent  or  agents  within  the  state,  and  au- 
thorizes him  or  them  to  Issue  and  reissue  its 
policies  and  collect  and  receipt  for  its  pre- 
miums, and  also,  In  compliance  with  the  state 
law,  names  an  attorney  to  accept  fqr  It  serv- 
ice of  legal  process,  it  is  conducting  an  insur- 
ance business  within  the  state,  and,  hence,  is 
liable  to  tajcation,  state  and  local,  imposed  by 
statutes  and  ordinances  upon  such  insurers; 
and  this  subject  regardless  of  the  fact  that 
such  agent  or  agents  also  represent  a  large 
number  of  other  companies,  and  also  insures 
or  insure  on  his  or  their  own  account.  State 
▼.  New  England  Mut.  Ins.  Co.  43  La.  Ann.  183, 
8  So.  888. 

A  foreign  corporation  owning,  maintaining, 
and  operating  a  pipe  line  across  a  state,  a 
pumping  station  at  one  point,  and  storage 
tanks,  distributing  apparatus,  and  a  business 
office  at  another  within  such  state,  is  doing 
business  therein  within  the  meaning  of  a  tax- 
ing law  thereof  applying  to  foreign  corporations 
that  do  business  within  the  state.  Tide  Water 
Pipe  Co.  Y.  State  Bd.  of  Assessors,  67  N.  J.  L. 
616,  27  L.  R.  A.  684.  81  Atl.  220. 

Pennsylvania  has  been  somewhat  more  pro- 
lific of  controversy  over' this  point. 

Under  statutes  exacting  annual  license  fees 
from  foreign  corporations  which  maintain  of- 
fices without  Investing  capital  or  carrying  on 
business  within  the  state,  and  imposing,  in- 
stead, upon  other  foreign  corporations  taxes 
upon  their  capital  stock  employed  within  the 
state,  a  foreign  corporation  In  the  first  class 
does  not  transfer  itself  to  the  second  merely 
by  purchasing  a  piece  of  real  estate  neither 
used  nor  necessary  for  its  corporate  business. 
That  is  not  an  investment  of  capital  stock 
within  the  meaning  of  such  statutes.  Com.  v. 
Conglomerate  Mln.  Co.  1  Dauph.  Co.  Bep.  85. 

A  foreign  corporation  that  owns  no  property 
but  a  United  States  patent  covering  a  process 
for  desulphuring  ores  and  that  actually  does ! 
no  business  although  authorized  to  exploit  its 
process,  except  to  grant  licenses  to  others,  is 
not  liable  to  taxation  out  of  its  home  state  be- 
cause It  neither  does  business  nor  has  a  taxa- 
ble situs  in  another  state.  Com.  v.  Davis-Colby 
Ore  Roaster  Co.  1  Danish.  Co.  Rep.  118. 

The  purchasing  of  oil  within,  to  ship  to  re- 
fineries without,  a  state  is  sufficiently  doing 
business  in  such  state  to  subject  a  foreign  cor- 
poration to  taxation  therein.  Com.  y.  Stand- 
ard Oil  Co.  101  Pa.  119. 

The  same  conclusion  that  the  New  York 
court  of  appeals  came  to  In  the  case  of  People 
V.  American  Bell  Teleph.  Co.  117  N.  Y.  241, 
22  N.  E.  1057,  was  reached  In  Pennsylvania  by 
the  courts  of  that  state,  in  the  case  of  the 
same  corporation  under  a  similar  tax  law, 
namely,  that  the  company  was  not  doing  busi- 
ness or  employing  capital,  and  hence  was  not 
taxable.  Com.  v.  American  Bell  Teleph.  Co. 
1  Dauph.  Co.  Rep.  168 ;  Com.  v.  American  Bell 
Teleph.  Co.  129  Pa.  217,  18  Atl.  122. 

A  rp.ilrond  receiving  gross  earnings  amount- 
ing to  $9,000,000  for  transporting  passengers 
and  freight,  whose  line  is  455  miles  long,  of 
which  42  M;  miles  are  within  a  state  other  than 
that  to  which  It  owes  Its  origin,  Is  doing  busi- 
ness In  such  foreign  state  within  the  terms  of 
a  statute  thereof  Imposing  a  percentage  tax 
upon  the  gross  receipts  of  every  railroad  and 
steamboat  company  doing  business  in  that 
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state  upon  whose  works  freight  may  be  trans- 
ported. Brie  R.  Co.  t.  Pennsylvania,  21  Wall. 
492,  22  L.  ed.  595. 

4.  Kngaged  in  inteniate  eommero§m 

An  extended  discussion  of  state  franchlas 
taxes  upon  foreign  corporations  engaged  to  any 
extent  whatever  In  foreign  or  interstate  com- 
merce 's  not  entered  upon  here.  The  subject 
has  been  relegated  to  a  separate  note  upon  cor- 
porate taxation  as  affected  by  the  commerce 
clause  of  the  Federal  Constitution.  It  suffices 
to  say,  generally,  here  that  whenever  a  state 
law  taxing  foreign  corporations  for  the  privi- 
lege of  carrying  on  their  business  within  the 
taxing  state  casts  a  burden  upon,  or  amounts 
to  a  regulation  of.  Interstate  or  foreign  com-'^ 
merce,  it  is  void,  and  if  in  any  given  case  a 
state  tax  rests  upon  such  commerce  it  is  In- 
valid. Cooper  Mi^.  Co.  v.  Ferguson,  113  U. 
S.  727.  28  L.  ed.  1137,  5  Sup.  Ct.  Rep.  739; 
Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U. 
S.  196,  29  L.  ed.  158,  1  Inters.  Com.  Rep.  382, 
5  Sup.  Ct.  Rep.  826,  Reversing  Com.  v.  Glou- 
cester Ferry  Co.  98  Pa.  105;  Plckard  v.  Pull- 
man Southern  Car  Co.  117  U.  S.  84,  29  L.  ed. 
785,  6  Snp.  Ct.  Rep.  635;  Leloup  v.  Port  of 
Mobile,  127  U.  S.  640.  32  L.  ed.  311,  8  Sup.  Ct. 
Rep.  1380,  Reversing,  on  error,  76  Ala.  401; 
McCall  V.  California,  136  U.  S.  104,  84  L.  ed. 
891,  3  Inters.  Com.  Rep.  181,  10  Sup.  Ct.  Rep. 
881 ;  Norfolk  &  W.  R.  Co.  v.  Pennsylvania,  139 
U.  S.  114,  34  L.  ed.  394,  8  Inters.  Com.  Rep. 
178,  10  Sup.  Ct  Rep.  958,  Reversing  114  Pa. 
256,  6  Atl.  45 ;  Crutcher  v.  Kentucky.  141  U. 
S.  47.  85  L.  ed.  649,  11  Sup.  Ct.  Rep.  851,  Re- 
versing, on  error,  89  Ky.  6,  12  S.  W.  141; 
Clyde  SS.  Co.  v.  Charleston,  76  Fed.  46 ;  Ssd 
Francisco  v.  Western  U.  Teleg.  Co.  96  Cal.  140, 
17  L.  R.  A.  301,  31  Pac.  10 ;  San  Bernardino  t. 
Southern  P.  R.  Co.  107  C^l.  524,  29  L.  R.  A. 
327,  40  Pac.  796;  Osborne  v.  State,  38  Fla. 
162,  25  L.  R.  A.  120.  4  Inters.  Com.  Rep.  731, 
14  So.  588;  Colt  &  Co.  v.  Sutton,  102  Mich. 
324,  25  L.  R.  A.  819,  4  Inters.  Com.  Rep.  768, 
60  N.  W.  690 ;  State  v.  Cauda  Cattle  Car  Co. 
(Minn.)  89  N.  W.  66;  People  ea  rel  Pennsyl- 
vania R.  Co.  V.  Wemple,  138  N.  Y.  1,  19  U, 
R.  A.  694,  83  N.  B.  720 ;  People  em  rel.  Sher- 
win-Williams Co.  V.  Barker,  6  App.  Div.  246, 
39  N.  Y.  Supp.  151,  mem.  Affirmed  In  149  N. 
Y.  623,  44  N.  E.  1128 ;  People  eat  rel,  Washing- 
ton Mills  Co.  V.  Roberts^  8  App.  Div.  201.  40  N. 
Y.  Supp.  417,  Affirmed  in  151  N.  Y.  619,  45  N. 
B.  1136 ;  People  ew  rel  Lembcck  &  B.  E.  Brew- 
ing Co.  V.  Roberts,  22  App.  Div.  282,  47  N.  Y. 
Supp.  949;  People  ex  rel.  Southern  Cotton  Oil 
Co.  V.  Roberts,  25  App.  Div.  13,  48  N.  Y.  Supp. 
1028;  People  ex  rel.  H.  B.  Smith  Co.  v.  Rob- 
erts, 27  App.  Div.  455,  50  N.  Y.  Supp.  355; 
Com.  V.  American  Tobacco  Co.  173  Pa.  531,  34 
Atl.  223. 

The  cases  in  which  the  taxation  has  been 
sustained  are  all  where  the  law  under  which 
it  was  Imposed  had  not  the  necessary  effect  to 
interfere  with,  burden,  or  in  any  wise  regulate 
commerce,  either  Interstate  or  foreign,  and 
were  such  that  the  tax  rested  upon  internal 
traffic  only,  or  was  a  tax  in  reality.  If  not  in 
form,  upon  property  within  the  state,  or,  if 
for  the  privilege  of  doing  business,  attached  to 
corporations  which  either  did  not  do  an  inter-  ^ 
state  or  foreign  business  at  all,  or  were  not  ex- 
clusively engaged  In  such  commerce.  Pembina 
Consol.  Silver  Mln.  &  Mill.  Co.  v.  Pennsylvania, 
125  U.  S.  181,  31  L.  ed.  650.  2  Inters.  Com. 
Rep.  24,  8  Sup.  Ct.  Rep.  737;  Western  U.  T«»leg. 
Co.  V.  Atty.  Gen.  125  U.  S.  530,  81  L.  ed.  790, 
8  Sup.  Ct.  Rep.  961 ;  Atty.  Gen.  v.  Western  U. 
Teleg.  Co.  141  U.  S.  40,  35  L.  ed.  628.  11  Sup. 
Ct.   Rep.   889;   Horn   Silver   Mln.   Co.   v.   New 
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York,  148  IT.  8.  305,  36  L.  ed.  164,  4  Inters. 
Com.  Rep.  57,  12  Sup.  Ct.  Rep.  408 ;  Ashley  v. 
Ryan,  153  U.  S.  436,  38  L.  ed.  773,  4  Inters. 
Com.  Rep.  664,  14  Sup.  Ct.  Rep.  865;  Hooper 
▼.  California,  155  U.  S.  648.  39  Ti.  ed.  297,  5 
Inters.  Com.  Rep.  610,  15  Sup.  Ct.  Rep.  207; 
Postal  Teleg.  Cable  Co.  y.  Charleston,  153  U. 
S.  602,  38  L.  ed.  871,  4  Inters.  Com.  Rep.  637, 

14  Sup.  Ct.  Rep.  1094;  Adams  Exp.  Co.  v. 
Kentucky,  166  U.  S.  171,  41  L.  ed.  960, 
17  Sup.  Ct.  Rep.  527;  New  York  v. 
Robnrts,  171  U.  S.  658,  sub  nom.  Peo- 
ple ex  rel.  Parke,  D.  &  Co.  v.  Roberts,  43  L.  ed. 
323,  19  Sup.  Ct.  Rep.  68;  Western  U.  Teleg. 
Co.  ▼.  Norman,  77  Fed.  13;  Mitchell  v.  Meri- 
dian, 67  Miss.  644,  7  So.  493;  Postal  Teleg. 
Cable  Co.  ▼.  Adams,  71  Miss.  555,  4  Inters. 
Com.  Rep.  416,  14  So.  36,  Affirmed  In  165  U. 
S.  688,  .39  L.  ed.  311,  5  Inters.  Com.  Rep.  1, 

15  Sup.  Ct.  Rep.  268,  360 ;  People  eff  rel.  /Lmer- 
lean  Soda  Fountain  Co.  y.  Roberts,  158  N.  Y. 
168,  52  N.  E.  1104,  Reversing  29  App.  Dlv.  585, 
51  N.  Y.  Supp.  487 ;  People  ea  rel.  Southern 
Cotton  Oil  Co.  V.  Wemple,  131  N.  Y.  64,  29  N. 
K.  1002,  Affirming  61  Hun,  53,  15  N.  Y.  Supp. 
711;  List  V.  Com.  118  Pa.  322,  1  Inters.  Com. 
Rep.  784,  12  Atl.  277;  Com.  v.  Western  U. 
Teleg.  Co.  2  Dauph.  Co.  Rep.  40. 

A  state  franchise  tax  once  paid  by  a  for^ 
«lgn  corporation  to  obtain  a  license  to  do  busi- 
ness withli»  the  state  when  the  only  business 
it  does  or  Intends  doing  Is  Interstate  commerce 
cannot  be  recovered  back.  MoUne  Plow  Co.  y. 
WlUclnson,  105  Mich.  57,  62  N.  W.  1119. 

An  apparent  exception  is  the  case  of  Atlantic 
ft  P.  R.  Co.  Y.  Lesueur  (Ariz.)  1  L.  R.  A.  244, 
2  Inters.  Com.  Rep.  189,  19  Pac.  157,  where  a 
tax  laid  by  the  territory  of  Arizona  on  the 
franchise  granted  by  Congress  to  a  transcon- 
tinental railroad  engaged  exclusively  In  Inter- 
state commerce  was  sustained.  This  case  went 
on  the  ground,  however,  that  a  territory  was  not 
an  independent  sovereignty,  and  that  Its  tax- 
ing act  having  been  approved  by  Congress  any 
interference  thereby  with  commerce  was  by  the 
consent  of  Congress  Itself,  and  therefore  In  har- 
mony with  the  commerce  clause. 

But  It  must  be  conceded  that  the  case  of 
Maine  v.  Grand  Trunk  R.  Co.  142  U.  S.  217, 
35  L.  ed.  994,  3  Inters.  Com.  Rep.  807,  12  Sup. 
Ct.  Rep.  121,  163,  Is. out  of  harmony  with  the 
al>ove-stated  principles.  In  that  case  the  Su- 
preme Court  of  the  United  States  sustained 
the  validity  of  a  tax  imposed  by  the  state  of 
Maine  upon  a  foreign  railway  company  engaged 
exclusively  In  interstate  and  International  com- 
merce for  the  privilege  of  carrying  on  its  busi- 
ness In  that  state. 

VIII.  Limitations  on  franchise  taaiation, 

A.  Constitutional. 

It  is  manifest  that  taxing  statutes,  like  other 
enactments,  are  sometimes  found  to  transcend 
the  powers  of  the  legislature  as  restricted 
by  the  constitution  of  Its  state.  It  is,  of 
course,  outside  the  present  field  of  view  to  take' 
note  of  any  infringements  of  constitutional 
provisions  that  have  not  direct  relation  to  the 
subject  of  taxation,  and  the  field  Is  also  nar- 
rowed to  Include  naught  beyond  laws  subject- 
ing corporations  to  franchise  taxation.  Al- 
most every  state  constitution  contains  a  pro- 
vision requiring  all  property  to  be  taxed  by 
uniform  laws  according  to  Its  value,  and  to 
share  equally  in  bearing  the  public  burdens. 
But,  although  It  is  everywhere  strongly  In- 
sisted that  corporate  franchises  are  property 
for  the  pnrpose  of  taxation,  it  Is  unanimously 
held  that  they  are  not  under  the  protection  of 
SQch  a  provision,  and  that  the  legislative  pow- 
er of  taxation  over  them  is  unlimited.  Most  of 
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the  state  constitutions  provide,  in  connection 
with  such  provision  for  ad  valorem  property 
taxation,  that  the  legislature  may  tax  fran- 
chises and  exact  license  fees  from  occupations, 
provided  the  laws  to  that  end  operate  uni- 
formly upon  all  In  the  same  class :  but,  as  It  Is 
customarily  regarded  as  competent  for  the  leg- 
islature to  create  classes  ad  libitum,  the  pro- 
tective power  of  such  provisions  Is  slight. 

The  provisions  of  the  Alabama  Constitution, 
requiring  all  taxes  levied  upon  property  to  be 
assessed  in  exact  proportion  to  the  value  of 
such  property,  and  the  property  of  private  cor- 
porations, associations,  and  Individuals  to  be 
forever  taxed  at  the  same  rate,  do  not  preclude 
the  legislature  from  laying  specific  taxes  upon 
franchises,  privileges,  or  occupations,  since 
such  provisions  relate  only  to  direct  taxes  upon 
property.  Phcenlx  Carpet  COb  v.  State,  118 
Ala.  143,  22  So.  627. 

The  Illinois  constitutional  requirement  of 
the  legislature  to  provide  all  needful  revenue 
by  levying  a  tax  by  valuation  so  that  each  tax- 
payer shall  pay  in  proportion  to  the  value  of 
his  property  to  be  ascertained  by  persons  ap- 
pointed or  elected  as  the  legislature  should  di- 
rect, and  not  otherwise,  was  coupled  with  a 
provision  empowering  the  legislature  to  tax 
corporations  owning  or  using  franchises  or 
privileges  by  general  law  uniform  as  to  the 
class  on  which  It  operates.  Under  such  a 
constitution  taxes  Imposed  In  that  state  upon 
domestic  railroads  according  to  a  general  sys- 
tem for  valuing,  first,  the  real  estate  and  local- 
ized chattels.  In  the  several  localities  where 
the  line  runs  by  the  local  assessors  and  taxing 
these  like  other  local  property ;  second,  the 
railroad  track  and  appurtenances,  right  of  way, 
and  structures  thereon  with  rolling  stock  and 
other  movables  by  a  state  board  and  the  local 
apportionment  according  to  mileage ;  and  third, 
the  Invisible  and  intangible  property,  called 
franchise  and  capital  stock  by  the  same  board 
with  a  like  apportionment,  the  value  of  the 
third  class  being  found  by  taking  the  market 
value  of  the  share  stock  and  funded  debt  and 
deducting  the  assessed  value  of  the  other  two 
classes, — are  held  to  be  fair  and  equitable,  re- 
pugnant neither  to  such  constitutional  provi- 
sions, nor  to  any  provision  of  the  United 
States  Constitution.  State  Railroad  Tax 
Cases,  02  U.  S.  575,  sub  nom.  Taylor  v.  Secor, 
23  L.  ed.  663. 

A  statute  empowering  a  state  board  of  equali- 
zation to  fix  the  fair  cash  value  of  corporate 
capital  stock  and  franchises  of  all  domestic 
corporations  above  the  assessed  value  of  their 
tangible  property  satisfies  all  the  requirements 
of  such  a  constitutional  provision.  Such  a 
statute  is  a  general  one  and  uniform  as  to  the 
class  on  which  It  operates.  It  Is  not  essential 
that  franchises  be  valued  and  taxed  separate- 
ly, nor  that  the  precise  amount  that  the  cor- 
poration shall  pay  be  stated  and  be  the  same 
for  every  corporation  regardless  of  the  value  of 
Its  franchises  or  privileges.  Nor  Is  It  requisite 
that  taxation  of  this  character  l>e  like  that  Im- 
posed upon  occupations.  Neither  Is  It  net- 
ful that  the  same  set  of  assessors  be  charged 
to  assess  both  tangible  and  Intangible  property, 
nor  that  they  do  so  upon  the  same  basis.  Por- 
ter Y.  Rockford,  R.  I.  &  St.  L.  R.  Co.  76  111.  561. 

Other  cases  of  like  decisions  are:  Repub- 
lic L.  Ins.  Co.  v.  Pollak,  75  111.  292;  Ottawa 
Glass  Co.  v.  McCaleb,  81  111.  656 ;  Pacific  Hotel 
Co.  v.  Lleb,  83  111.  602. 

And  an  assessment  upon  a  railroad,  made 
by  taking  the  value  of  all  its  possessions,  tan- 
gible and  Intangible,  including  franchises,  and 
deducting  the  assessed  value  of  the  tangibles, 
Is  not  violative  of  the  rule  of  equality  and  uni- 
formity by  the  mere  fact  that  such  a  method 
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of  anpasmentp  when  applied  to  many  other  cor- 
porations, comes  out  a  negative  value.  The  ob- 
ject of  deducting  the  assessed  value  of  the  tan- 
gibles Is  to  avoid  double  taxation,  and  It  may 
well  happen  that  these  constitute  all  the  prop- 
erty of  value  that  *the  corporation  owns;  or 
that  it  has  been  overvalued  to  an  extent 
equaling  the  worth  of  the  franchise  and  intan- 
gibles together ;  or,  upon  the  other  hand,  that 
the  tangibles  have  been  undervalued,  or  to 
some  extent  escaped  assessment;  or  that  the 
franchise  and  intangibles  really  have  addition- 
al value, — so  that  in  one  case  there  is  more 
property  to  value,  or  else  it  has  already  been 
Included  in  assessing  the  tangibles  and  In  the 
other,  property  not  assessed,  or  Insufficiently 
assessed,  Is  reached  and  subjected  to  taxation. 
Chicago,  B.  &  Q.  R.  Co.  v.  Siders,  88  111.  320 ; 
Huck  V.  Chicago  &  A.  B.  Co.  86  111.  352. 

Inasmuch  as  a  foreign  insurance  company 
can  only  do  business  In  a  state  where  it  did 
not  originate  by  that  comity  that  exists  be^ 
twepn  states,  and  must  submit  to  such  terms 
as  may  be  imposed  upon  it  or  cease  to  do  busi- 
ness within  it,  nothing  In  such  constitutional 
provision  prevents  the  legislature  from  Impos- 
ing terms  upon  foreign  Insurance  or  other  cor- 
porations as  conditions  npon  which  they  may 
do  business,  which  are  not  put  upon  domestic 
organizations  of  the  same  character.  Hughes 
V.  Cairo,  02  111.  330. 

That  provision  of  the  Constltntion  Is  not  In- 
fringed by  a  revenue  act  for  the  valuation  for 
taxation  by  a  state  board  of  equalization  of 
the  capital  stuck,  including  the  franchise  of 
domestic  corporations  in  general,  at  the  fair 
cash  value  above  the  assessed  value  of  the  tan- 
gible property,  but  excepting  from  its  operation 
manufacturing,  stock  breeding,  and  newspa- 
per corporations,  and  expressly  leaving  these 
to  be  assessed  on  their  property  like  Individ- 
uals by  local  assessors.  Coal  Run  Coal  Co. 
V.  Finlen.  124  111.  666,  17  N.  B.  11. 

While  it  is  true  that  both  capital  stock  and 
franchises  are  property,  and  as  such  taxable} 
to  a  corporation,  this  does  not  render  such  rev- 
enue act  unconstitutional  under  such  a  provi- 
sion. Sterling  Gas  Co.  v.  Higby,  134  111.  557, 
25  N.  K.  660. 

Under  the  Nebraska  constitutional  provision 
couched  in  very  much  the  same  language,  ex- 
cept that  it  provides  that  the  legislature  shall 
have  power  to  tax  certain  specified  classes  of 
persons  and  occupations  (among  which,  how- 
ever, litigants  are  not  named)  In  such  manner 
as  it  shall  direct  by  g^ieral  law  uniform  as  to 
the  class  upon  which  it  operates,  a  statute  ex- 
acting from  every  party  commencing  suit  In 
the  supreme  court  a  |10  tax  to  be  paid  the 
clerk  and  turned  over  to  the  county  treasurer 
is  not  void,  as  constitutions  are  limitations  on 
the  legislative  taxing  power,  not  grants  of  au- 
thority, and  therefore,  when  the  taxing  pow- 
er is  not  restricted  by  express  language,  It  con- 
tinues unlimited.  State  ea  rel.  Atchinson  & 
N.  R.  Co.  V.  Lancaster  County,  4  Neb.  537,  10 
Am.  Rep.  641. 

Such  a  constitutional  provision  does  not  al- 
low individual  or  corporate  debts  to  be  de- 
ducted from  the  true  value  of  property  or  fran- 
chises in  determining  the  value  thereof  for 
taxation,  and  if  the  manner  of  ascertaining 
such  value  when  strictly  followed  will  result 
in  so  doing,  and  will  not  result  in  levying  a 
tax  by  valuation  so  that  every  taxpayer  shall 
pay  In  proportion  to  the  value  of  the  proper- 
ty and  franchises  owned,  the  manner  prescribed 
v'olates  the  Constitution,  and  is,  in  so  far, 
invalid.  Therefore,  a  law  which  requires  the 
assessor  to  deduct  corporate  indebtedness  from 
the  actual  value  of  the  shares  of  stock  in  fix- 
ing what  shall  be  assessed  as  capital  stock  la 
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void.     State   ea   rel.    Shrlver  t.    Karr    (Neb.) 
00  N.  W.  208. 

A  constitutional  provision  requiring  all 
property  to  be  taxed  in  proportion  to  its  value, 
whether  owned  by  natural  or  artificial  persons, 
unless  eiempt  by  the  Constitution,  and  all 
property  of  corporations  to  pay  the  same  rate 
of  taxation  paid  by  that  of  individuals,  with 
a  further  provision  authorizing  the  legislature 
to  tax  incomes,  licenses,  and  franchises,  is  not 
violated  by  a  law  for  the  taxation  of  corporate 
franchises,  naming  as  subject  thereunto  twenty 
different  kinds,  beginning  with  railroads  and 
closing  with  a  clause  generally  inclusive  of 
every  other  like  corporation,  company,  or  asso- 
ciation, also  every  other  corporation,  company, 
or  association  having  or  exercising  any  special 
or  exclusive  privilege  or  franchise  not  allowed 
by  law  to  natural  persons  or  performing  any 
public  service ;  for  it  makes  no  discrimination 
among  corporations.  Paducah  Street  R.  Co. 
V.  McCracken  County,  20  Ky.  L.  Rep.  1204,  49 
8.  W.  178. 

Such  a  constitutional  provision  Is  not  vio- 
lated by  a  law  subjecting  to  taxation  Intangi- 
ble corporate  property  which  from  its  very 
nature  Is  not  susceptible  of  Individual  owner- 
ship. Western  U.  Teleg.  Co.  v.  Norman,  77 
Fed.  13. 

The  constitutionality  of  the  Kentucky  stat- 
ute (H  4077-4081),  passed  upon  ,in  the  two 
cases  just  cited,  was  again  challenged  so  re- 
cently as  June,  1002,  but  the  court  declared 
that  Its  constitutionality  had  been  repeatedly 
affirmed.  It  was,  they  said,  before  the  court  in 
Henderson  Bridge  Co.  v.  Com.  00  Ky.  623,  20 
L.  R.  A.  73,  31  S.  W.  486,  in  May,  1803,  and 
Affirmed  in  166  U.  S.  150,  41  L.  ed.  053,  17 
Sup.  Ct.  Rep.  532.  That  it  was  also  sustained 
in  Paducah  Street  R.  Co.  v.  McCracken,  20  Ky. 
L.  Rep.  1204,  40  S.  W.  178;  South  Covington 
&  C.  Street  R.  Co.  v.  Bellevue,  20  Ky.  L.  Rep. 
1184,  40  S.  W.  23;  Louisville  R.  Co.  v.  Com. 
20  Ky.  L.  Rep.  1500,  40  S.  W.  486 ;  Louisville 
&  J.  Ferry  Co.  v.  Com.  22  Ky.  L.  Rep.  446,  57 
S.  W.  624  ;  and  Henderson  Bridge  Co.  v.  Neg- 
ley,  23  Ky.  L.  Rep.  746,  63  S.  W.  080.  "We 
therefore  conclude,"  It  was  added,  "that  the 
validity  of  the  franchise  statute  has  been  con- 
clusively settled,  and  it  is  therefore  unneces- 
sary to  enter  into  a  discussion  of  that  ques- 
tion." Southern  R.  Co.  v.  Coulter,  24  Ky.  L. 
Rep.  203,  68  S.  W.  873. 

States  may  impose  upon  foreign  corpora- 
tions any  terms  or  burdens  as  conditions  of  en- 
tering their  territory  irrespective  of  their 
treatment  of  like  domestic  corporations  and 
regardless  of  provisions  in  the  state  Constitu- 
tion requiring  uniformity  and  equality  of  taxa- 
tion upon  property,  and  of  the  clause  in  the 
United  States  Constitution  respecting  the 
rights,  privileges,  and  Immunities  of  citizens  in 
the  several  states.  Com.  v.  Milton,  12  B.  Mon. 
212,  54  Am.  Dec.  522. 

Although  it  is  settled  law  that,  so  far  as 
the  Federal  Constitution  is  concerned,  states 
may  impose  upon  foreign  corporations  seeking 
to  enter  and  do  business  within  them  such 
terms  as  they  see  fit  as  conditions  upon  which 
their  permission  so  to  do  Is  given  irrespective 
of  the  commerce  clause  and  guaranty  of  the 
privileges  and  Immunities  of  citizens  in  the 
several  states  to  all  alike,  it  is  nevertheless 
true  that  the  provisions  of  the  state  Constitu- 
tion are  equally  effective  to  protect  foreign  as 
well  as  domestic  corporations  from  unconsti- 
tutional taxation.  Hence,  when  a  state  tax 
Is  levied  upon  the  gross  receipts  of  foreign  in- 
surance companies,  and  not  levied  upon  those 
of  any  other  class,  inasmuch  as  that  is  an  in- 
come tax,  and  not  a  tax  on  capital  or  capital 
stock,  It  violates  a  constitutional  provision  re 
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quirins  all  propertj  to  be  taxed  In  proportion 
to  Its  Talue.  Parker  t.  North  British  ft  M. 
Ins.  Ca.  42  La.  Ann.  428,  7  So.  599. 

Let  the  reader  contrast  this  decision  and 
the  reasoning  that  leads  to  It  with  cases  In 
other  Jurisdictions,  of  which  Hughes  v.  Cairo, 
92  111.  339,  above  cited,  is  typical. 

The  requirement  of  the  Massachusetts  Con- 
stitution that  assessments,  rates,  and  taxes 
imposed  and  levied  upon  the  inhabitants  and 
residents  of.  And  estates  lying  within,  the  com- 
monwealth shall  t^  proportional  applies  to 
property  taxes,  assessments,  and  rates  only, 
and  not  at  all  to  franchise  and  prlyilege  taxes 
and  licenses.  These  need  not  be  proportional. 
Hamilton  Mfg.  Co.  t.  Massachusetts,  6  Wall. 
632,  18  L.  ed.  904. 

A  statute  laying  a  percentage  tax  upon  the 
paid-in  capital  of  dlTidend  paying  banks  is  a 
duty  or  excise  upon  the  banking  prlyilege  or 
franchise,  and  that  Is  a  commodity.  Such  a 
tax  need  not  be  proportional,  as  it  is  not  with- 
in that  requirement  of  the  Constitution,  but 
falls  under  another  part  of  that  Instrument, — 
the  part  authorising  the  Imposition  and  levy  of 
reasonable  duties  and  excises  upon  any  com- 
modities brought  into,  produced,  or  made 
within  the  commonwealth.  Portland  Bank  v. 
Apthorp,  12  Mass.  252. 

TChe  provision  in  the  Mississippi  Constitu- 
tion that  the  property  of  all  corporations  for 
pecuniary  profit  shall  be  subject  to  taxation 
the  same  as  that  of  individuals,  and  that  taxa- 
tion shall  be  equal  and  uniform  and  all  prop- 
erty be  taxed  In  proportion  to  its  value,  is  not 
violated  by  a  state  revenue  act  laying  a  privi- 
lege tax  upon  banks  according  to  their  capital 
stock  and  assets  in  lieu  of  all  other  taxes, 
state,  county,  and  municipal  thereon,  and  on 
the  shares  of  their  stock.  VIcksburg  Bank  t. 
Worrell,  67  Miss.  47,  7  So.  219. 

A  section  of  a  state  constitution  providing 
that  property  shall  be  assessed  for  taxes  un- 
der general  laws  and  by  uniform  rules  accord- 
ing to  Its  true  value,  when  that  instrument 
contains  no  other  restriction  upon  the  power  of 
taxation,  does  not  In  anywise  inhibit  the  legis- 
lature from  imposing  license  or  franchise  taxes, 
or  render  such  taxes  Invalid  for  want  of  equal- 
ity. Standard  Underground  Cable  Co.  v.  Atty. 
Gen.  46  N.  J.  Eq.  270,  19  AU.  733. 

A  statute  for  the  taxation  of  railroad  and 
canal  properties  under  a  special  system  consti- 
tuted for  the  purpose  is  not  in  conflict  with 
such  a  constitution,  because,  in  ascertaining 
the  value  of  corporate  property  for  taxation 
thereunder,  the  franchise  of  Its  owner  is  to  be 
taken  into  account  as  an  element  in  that  value. 
State  Bd.  of  Assessors  v.  Central  R.  Co.  48  N. 
J.  L.  146,  4  Atl.  578,  per  Parker,  J. 

When  a  new  species  or  class  of  taxable  prop- 
erty Is  created  by  an  act  of  the  legislature,  as, 
for  Instance  the  special  franchise  of  a  gas  com- 
pay  to  lay  down  Its  mains  in  city  streets,  a 
constitutional  provision  requiring  all  city, 
town,  and  village  ofBcers  to  be  elected  by  the 
electors  or  appointed  by  the  local  authorities 
where  they  serve  does  not  restrain  the  legis- 
lature from  committing  the  valuation  and  as- 
sessment thereof  to  a  state  board  of  tax  com- 
missioners Instead  of  the  local  assessors,  even 
when  In  the  same  statute  it  chooses  to  classify 
the  subject  of  the  tax  as  land  for  the  purposes 
«f  taxation.  Buffalo  Oas  Co.  v.  Vols,  81  Misc. 
160,  64  N.  T.  Supp.  534 ;  New  York,  L.  ft  W. 
ft.  Co.  V.  Roll,  32  Misc.  821,  66  N.  Y.  Supp. 
748. 

When  a  state  constitution,  however,  requires 
all  the  real  and  personal  property  In  the  state 
to  be  taxed  uniformly  according  to  its  true 
value,  and  requires  township  trustees  to  assess 
the  taxable  property  in  their  respective  town- 
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ships;  and  the  iegisiatars  enacts  genaral  laws 
to  give  practical  effect  to  these  requirements ; , 
and  the  organic  law  elsewhere  empowers  with- ' 
out  directing  the  legislature  to  tax  franchises, 
and  without  prescribing  any  method  of  so  do- 
ing,— the  legislature  cannot  constitutional ly 
take  from  township  trustees  their  power  to 
assess  and  tax  the  roadbed  and  superstructure 
of  a  railroad  within  their  Jurisdiction ;  but  it 
Is  at  liberty  to  provide  for  the  assessment  and 
taxation  of  the  railroad  franchise  in  any  way 
it  may  deem  advisable.  Wilmington,  C.  &  A. 
R.  Co.  V.  Brunswick  County,  72  N.  C.  10; 
Richmond  ft  D.  R.  Co.  N.  C.  Div.  v.  Brogden, 
74  N.  C.  707;  Wilmington  R.  Bridge  Co.  v. 
New  Hanover  County,  72  N.  C.  15. 

Such  a  constitution  Is  violated  by  a  state 
revenue  act  providing  for  the  taxation  of  three 
classes  of  railroads^  vis.:  (1)  Those  whose 
property  or  shares  are  exempt  by  their  char- 
ters, upon  their  gross  receipts  at  one  rate ;  (2) 
those  In  like  manner  exempt  upon  their  real 
estate  held  for  right  of  way,  stations,  and 
workshops^  but  taxable  on  their  franchises  and 
personal  property,  also  upon  their  gross  receipts 
but  at  another  rate;  and  (8)  those  exempt  on 
their  property,  and  not  within  the  other  two 
classes,  upon  their  mileage  by  an  annual  privi- 
lege tax;  and  the  act  Is  consequently  void. 
Worth  V.  Wilmington  ft  W.  R.  Co.  89  N.  C. 
201;  Worth  v.  Raleigh  ft  G.  R.  Co.  89  N.  C. 
301. 

A  constitutional  provision  vesting  In  the 
general  assembly  the  legislative  power  of  the 
state  is  a  grant  of  the  general  power  of  taxa- 
tion, since  the  power  to  raise  revenue  for  pub- 
lic purposes  is  a  legislative  power.  It  follows, 
therefore,  that  a  subsequent  provision  in  that 
instrument,  that  taxation  shall  be  by  a  uni- 
form rule  on  all  kinds  of  property  according 
to  its  true  value  In  money  is  a  limitation  upon 
the  legislative  power  to  tax  property,  and  does 
not  circumscribe  all  revenue  measures,  but 
leaves  un trammeled  the  power  of  the  legisla- 
ture to  impose  taxes  for  revenue  or  regulation 
upon  any  business,  pursuit,  or  vocation,  or 
upon  the  privilege  accorded  to  a  foreign  corpo- 
ration to  do  business  as  such  within  the  state. 
A  state  law  to  that  end  therefore  Is  valid. 
Western  U.  Tel  eg.  Co.  v.  Mayer,  28  Ohio  St. 
521. 

And  such  a  constitution,  notwithstanding  It 
also  provides  that  the  property  of  corporations 
shall  be  subject  to  taxation  the  same  as  that  of 
individuals,  Is  not  violated  by  a  statute  laying 
a  percentage  tax  upon  the  capital  stock  sub- 
scribed for  or  issued  and  outstanding  of 
corporations,  although  the  property  in  which 
such  capital  stock  is  invested  is  also  taxed  as 
property  ad  valorem,  because  such  a  law  im- 
poses an  excise  tax,  not  a  tax  upon  property. 
Southern  Gum  Co.  v.  Laylen  (Ohio)  64  N.  E. 
664. 

While  the  Ohio  Constitution  contains  no  ex- 
press limitation  upon  the  power  of  the  legisla- 
ture to  tax  privileges  and  franchises,  there  is 
an  implied  limitation  thereon  in  the  provisions 
requiring  private  property  ever  to  be  held  in- 
violate but  subservient  to  the  public  welfare, 
and  declaring  government  Instituted  for  the 
equal  protection  and  benefit  of  the  people  and 
the  Constitution  established  to  promote  the 
common  welfare,  so  that  a  tax  on  privileges 
and  franchises  cannot  exceed  the  reasonabft 
value  of  the  privilege  or  franchise  originally 
conferred  or  Its  continued  annual  value  there- 
after. And  while  the  determination  of  such 
value  rests  largely  with  the  general  assembly, 
it  does  so  finally  with  the  courts.     Ibid. 

A  state  tax  of  1-10  of  1  per  cent  upon  the 
amount  of  capital  stock  subscribed  or  Issued 
and  outstanding.  Imposed  upon  corporations  as 
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a  franchise  or  prlTllege  tax,  U  not  nnreaaon- 
jible, — ^not  above  the  continuing  value  of  the 
franchise  from  year  to  year,  and  therefore  is 
clearly  within   the   legislative  power.    Jhid, 

A  provision  in  a  constitution  declaring  thttt 
the  state  may  continue  to  collect  all  specific 
taxes  accruing  to  the  treasury  under  existing 
laws,  and  that  the  legislature  may  provide  for 
the  collection  of  specific  taxes  from  banking, 
railroad,  plankroad,  and  other  corporations 
thereafter  created,  does  not  limit  the  power  of 
the  legislature  to  tax  anything  and  everything 
within  the  state.  Including  a  business  not  men- 
tioned in  the  laws  existent  when  such  constitu- 
tion was  adopted,  nor  afterwards  incorporated, 
but  rather  it  expressly  confers  power  to  tax 
when  but  for  such  provision  It  might  by  ex- 
emption clauses  In  corporate  charters  be  con- 
sidered as  forever  lost  by  surrender.  Walcott 
V.  People,   17  Mich.  68. 

Under  a  constitution  requiring  all  taxes  to 
t>e  uniform  upon  the  same  class  of  subjects 
within  the  territorial  limits  of  the  authority 
imposing  the  tax  and  to  be  levied  and  collected 
under  general  laws,  but  giving  the  legislature 
power  to  exempt  public  property  in  public  use, 
places  of  worship,  public  cemeteries,  and  char- 
itable institutions,  It  is  competent  for  that 
body  to  impose  a  franchise  tax  upon  coal  min- 
ing or  dealing  corporations,  both  foreign  and 
domestic,  at  the  same  ton  rate  on  their  mined 
or  purchased  stock  not  consumed  by  them- 
selves. Kittanning  Coal  Co.  v.  Com.  79  Pa. 
100. 

Such  a  constitutional  provision  not  only  re- 
quires laws  in  conformity  to  its  mandate,  but 
that  the  assessment  of  the  taxes  imposed  by 
unobjectionable  laws  bring  about  equality  and 
uniformity.  Com.  v.  Mammoth  Vein  Coal  A 
I.  Co.  3  Dauph.  Co.  R^.  220. 

One  state  cannot  constitutionally  tax  the  en- 
tire capital  stock,  nor  impose  a  tax  measured 
by  the  entire  gross  receipts,  of  a  consolidated 
railroad  operating  in  several  states  a  line  ex- 
tending from  one  to  another  through  interven- 
ing ones,  and  made  up  of  constituent  corpora- 
tions organized  under  and  authorized  to  con- 
solidate by  laws  of  each  of  such  states  respec- 
tively. The  power  of  any  one  state  to  tax 
such  a  corporation  upon  its  capital  stock  or 
receipts  is  limited  to  such  a  part  thereof  as  Is 
employed  or  gained  within  Its  llmlta  There 
Is  a  double  reason  for  this,  In  that  a  state  can 
only  tax  that  which  Is  within  Its  Jurisdiction, 
and  only  objects  In  the  same  class  equally  and 
uniformly  and  property  proportionately.  State 
Treasurer  v.  Auditor  General,  46  Mich.  224, 
9  N.  W.  258. 

When  a  state  constitution  provides  that 
domestic  insurance  companies  shall  not  be  re- 
quired to  pay  a  greater  tax  In  the  aggregate 
than  is  required  to  be  paid  by  foreign  Insur- 
ance companies,  except  to  the  extent  of  the 
excess  of  their  ad  valorem  tax  over  the  privi- 
lege tax  Imposed  upon  such  foreign  corporations, 
a  domestic  Insurance  company  that  has  been 
compelled  by  law  to  pay  a  privilege  or  fran- 
chise tax,  and  which  Is  not  possessed  of  as- 
sets taxable  ad  valorem  to  an  amount  sufficient 
to  yield  a  larger  sum  than  the  privilege  tax 
paid,  which  privilege  tax  equals  that  required 
of  foreign  Insurance  companies  doing  business 
in  the  state.  Is  not  subject  to  any  further  tax, 
state,  county,  or  municipal,  since  the  legisla- 
ture having  the  power  to  confer  exemptions 
Impliedly  gave  immunity  by  imposing  such 
privilege  tax;  otherwise  the  constitutional 
guaranty  would  be  violated.  Brennan  v. 
Mississippi  Home  Ina  Co.  70  Miss.  531,  13  So. 
228. 

The  police  power  of  a  state  is  a  topic  not 
taken  up  here  for  discussion.  That  power  Ifl 
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declared  to  be  as  broad  and  plenary  a«  la  the 
taxing  power,  so  that  whatever  in  the  state 
is  subject  to  the  latter  is  within  the  regulating 
restrictions  of  the  former.  Kidd  v.  Pearson, 
128  U.  S.  1,  32  L.  ed.  346,  2  Inters.  Com.  Rep. 
232,  9  Sup.  Ct.  Rep.  6. 

It  has  been  seen  that  privilege  or  franchise 
taxes  are  not  covered  by  constitutional  provi- 
sions respecting  the  equal  and  uniform  taxation 
of  property  ad  valorem,  and  that  most  of  such 
provisions  are  coupled  with  express  consents 
to  the  taxation  of  franchises,  privileges,  occu- 
pations^ and  callings  as  the  legislature  may  di- 
rect by  general  laws  operating  uniformly  on 
members  of  the  same  class;  and  it  has  been 
remarked  that  the  legislative  power  to  classify 
was  subject  to  little,  if  any,  restraint. 

The  following  cases  upon  this  point  are  illn- 
minating : 

The  right  to  acquire  and  keep  property  can- 
not constitutionally  be  forbidden  by  the  state. 
The  function  of  the  legislature  in  this  respect 
Is  limited  to  regulating  the  use  of  property  in 
the  interest  of  the  general  welfare,  the  public 
health,  or  morals.  So  that  while,  for  Instance, 
the  state  may  tax  the  occupation  of  keeping 
a  billiard  table  for  the  use  of  others  for  hire, 
and  may  regulate,  perhaps,  the  method  of  us- 
ing it,  it  cannot  make  the  acquisition  and  keep- 
ing of  such  a  piece  of  property  a  privilege,  and 
forbid  anyone  so  to  do  except  upon  payment 
of  a  license  or  privilege  tax.  Stevens  v.  State, 
2  Ark.  291,  35  Am.  Dec.  72. 

A  constitutional  provision  that  nothing  in 
that  Instrument  shall  be  construed  to  prevent 
the  general  assembly  from  providing  taxation 
based  on  Income,  licenses,  or  franchises,  leaves 
the  legislatui*e  competent  to  declare  what  cor- 
porations or  companies  have  taxable  franchises. 
Providence  Banking  Co.  v.  Webster  County,  22 
Ky.  L.  Rep.  214,  57  8.  W.  14. 

Under  the  Nebraska  Constitution  the  legis- 
lature may  determine  what  purposes  are  of 
public  concern,  so  as  to  render  them  subject 
to  taxation.  State  ew  rel.  Custer  County 
Agri.  Boc.  &  L.  S.  Exchange  v.  Johnson,  35 
Neb.  401,  17  L.  R.  A.  383,  53  N.  W.  213. 

Under  a  constitution  giving  the  legislature 
power  to  tax  merchants,  peddlers,  and  privi- 
leges in  such  manner  as  it  may  from  time  to 
time  direct,  a  privilege  Is  whatever  the  legis- 
lature chooses  to  declare  such  and  so  tax. 
Kurth  V.  State,  86  Tenn.  134,  5  S.  W.  593. 

Although  this  proposition  was  positively  as- 
serted In  that  case,  it  Is  rather  a  dictum  than 
a  decision.  The  tax  there  8uh  judice  was  one 
upon  the  privilege  of  liquor  selling.  This  la 
universally  admitted  to  be  the  subject  of  license 
regulation. 

In  a  later  case  the  same  court,  speaking  of 
this  provision  In  the  Tennessee  Constitution, 
declared  that  In  construing  it  to  mean  that  a 
privilege  was  whatever  the  legislature  chose  so 
to  declare  it  meant  thereby  "that  whatever 
occupation  affects  the  public  may  be  so  classed 
and  taxed  as  such."  Nashville,  M.  &  S.  Turnp. 
Co.  V.  White,  92  Tenn.  369,  22  S.  W.  75. 

Sometimes  the  state  Constitution  denies 
power  to  the  legislature  to  impose  taxes  upon 
counties,  cities,  town  or  other  public  corpora* 
tlons,  or  upon  the  Inhabitants  or  property 
thereof  for  local  purposes,  requiring  the  legis- 
lature to  vest  this  authority  by  general  laws 
In  the  local  offlciala  When  such  Is  the  case  a 
state  statute  taxing  foreign  Insurance  compa- 
nies a  percentage  of  their  yearly  premiums  for 
a  local  purpose  Is  void  irrespective  of  whether 
or  not  such  company  can  be  regarded  as  an  in- 
habitant of  the  local  district,  and  whether  or 
not  the  tax  can  be  regarded  as  one  upon  prop- 
erty, since  the  purpose  of  such  a  constitutional 
provision  is  to  relegate  to  thG  local  authorities 
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the  whole  subject  of  taxation  for  local  par- 
poses,  and  It  will  be  eonatmed  as  effecting  sach 
purpose.  San  Francisco  v.  Liverpool  &  L.  ft  G. 
Ins.  Co.  74  Cai.  113,  16  Pac.  380. 

But  such  a  proYiaion  does  not  inyalld&te  a 
statute  classifying  persons,  associations,  and 
corporations  engaged  in  banking,  loaning 
money  at  Interest,  and  dealing  in  securities, 
coin,  and  bullion,  and  requiring  them  to  pay  a 
license  charge  of  a  stated  amount,  and  pro- 
viding^ that  all  revenue  from  such  sources  shall 
be  retained  by  and  for  the  use  of  the  county  in 
which  it  Is  collected.  State  v.  Union  Cent.  L. 
Ins.  Co.   (Idaho)  67  Pac.  647. 

Nor  la  such  a  provision  violated  by  a  statute 
for  the  taxation  of  corporate  franchises,  pro- 
viding for  a  valuation  thereof  by  a  state  board 
and  the  payment  upon  such  valuation  of  a 
state  tax,  and  in  the  locality  where  a  corpora- 
tion subject  thereto  is  of  such  local  taxes  as 
the  local  authorities  assess  upon  such  valua- 
tion in  common  with  other  property  of  the 
same  value  in  such  places.  Paducah  Street 
a.  Co.  V.  McCracken,  20  Ky.  L.  Bep.  1294,  49 
8.  W.  178. 

Such  a  provision  is  violated  by  a  statute  re- 
quiring Insurance  companies  to  pay  a  part  of 
tbeir  gross  receipts  to  local  fire  companies. 
State  V.  Wheeler,  33  Neb.  568,  50  N.  W.  770. 
But  generally  it  is  In  the  power  of  the  state 
to  require  local  Improvements  to  be  made 
which  are  essential  to  the  health  and  pros- 
perity of  any  community  within  its  borders. 
To  this  end  it  may  provide  for  constructing 
canals  to  drain  marshy  and  malarious  dis- 
tricts, levees  to  prevent  Inundations,  and  for 
the  opening  of  streets  In  cities  and  roads  in 
the  country.  And  whenever  a  local  improve- 
ment Is  ordered  or  authorized  it  Is  for  the  leg- 
islature to  prescribe  the  way  in  which  the 
means  to  meet  Its  cost  shall  be  obtained, 
whether  by  general  taxation  or  by  laying  the 
burden  upon  the  district  specially  benefited 
by  the  expenditure,  and  its  selection  of 
method  Is  purely  discretionary.  Hagar  v. 
Reclamation  Dlst.  No.  108,  111  U.  S.  701,  28 
L.  cd.  560,  4  Sup.  Ct.  Rep.  663. 

A  constitutional  provision  that  any  law 
which  Imposes,  continues,  or  revives  a  tax 
shall  distinctly  state  the  tax  and  the  purpose 
to  which  it  is  to  be  applied,  and  that  it  shall 
not  be  sufficient  to  refer  to  any  other  law  to 
fix  such  tax  or  object,  has  no  application  to  a 
tax  imposed  as  a  condition  upon  foreign  in- 
surance companies  for  the  privilege  of  doing 
business  in  the  state, — a  tax  In  the  nature  of  a 
license  fee;  but  it  relates  solely  to  a  general 
tax  coextensive  with  the  state.  Hence  a  re- 
taliatory statute  is  not  invalid  upon  that 
ground.  People  v.  Fire  Asso.  of  Philadelphia, 
92  N.  Y.  812,  44  Am.  Rep.  880. 

Such  a  provision  does  not  affect  the  validity 
of  a  statute  exacting  annually  from  agents  of 
foreign  insurance  companies  taking  fire  risks 
In  a  given  city  a  specified  percentage  of  the 
gross  premiums  from  such  risks,  and  directing 
the  payment  thereof  to  an  incorporated  asso- 
clstlon  of  former  firemen  for  benevolences  to 
its  members,  as  the  required  payment  is  of  the 
same  nature.  Exempt  Firemen's  Benev.  Fund 
T.  Roome,  93  N.  Y.  313,  45  Am.  Rep.  217. 

Such  a  provision  is  suflScIently  conformed  to 
In  a  statute  Imposing  specific  taxes  upon  cor- 
porations when  such  taxes  are  stated  to  be  ap- 
plicable to  the  payment  of  the  ordinary  and 
current  expenses  of  the  state.  People  v.  Home 
Ina  Co.  92  N.  Y.  828;  People  v.  Horn  Sliver 
Mm.  Co.  105  N.  Y.  76,  11  N.  B.  155. 

A  constitutional  provision  prohibiting  the 
legislature  from  passing  any  special  law  for  the 
assessment  or  collection  of  taxes  Is  not  violated 
by  the  enactment  of  a  statute  which  classifies 
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railroads  running  In  more  than  one  county  for 
taxation  upon  their  franchises,  right  of  way, 
rails,  roadbed,  and  rolling  stock,  since  such 
property  Is  of  a  kind  that  the  general  methods 
of  taxing  tangible  property  with  a  fixed  situs 
cannot  be  applied.  People  v.  Central  P.  R. 
Co.  105  Cai.  576,  38  Pac.  905. 

A  statute  that  Invests  a  corporation  with 
the  Identical  franchises,  rights,  privileges,  and 
Immunities  formerly  possessed  by  another  cor- 
poration of  the  same  kind,  Including  the  right 
to  be  a  corporation  and  a  partial  exemption 
from  taxation,  which  the  state  held  In  commis- 
sion In  the  right  of  Its  general  sovereignty  by 
virtue  of  a  decree  of  foreclosure,  Is  not  void  as 
an  attempt  to  form  a  corporation  by  special 
act,  inhibited  by  the  Constitution.  First  Dlv. 
of  St.  Paul  &  P.  R.  Co.  V.  Parcher,  14  Mlnn.» 
297,  Gil.  224. 

A  constitutional  limitation  as  to  the  rate 
of  taxation  upon  taxable  property  within  the 
state  does  not  apply  to  a  tax  upon  the  gross 
income  of  a  corporation.  Capital  City  Water 
Co.  V.  Montgomery  County  Bd.  of  Revenue,  117 
Ala.  303,  23  So.  970. 

The  provision  In  the  California  Constitution 
(art.  13,  i  10)  that  the  franchises,  roadway, 
roadbed,  rails  and  rolling  stock  of  all  railroads 
operated  In  more  than  one  county  shall  be  as- 
sessed at  their  actual  value  by  the  state  board 
of  equalization,  and  shall  be  apportioned  to 
the  counties,  cities,  etc.,  in  which  such  rail- 
roads are  located  according  to  mileage.  Is  self- 
executing,  requiring  no  further  legislation. 
San  Francisco  ft  N.  P.  R.  Co.  v.  State  Bd.  of 
Bquailzation,  60  Cai.  12. 

b.  Double  iamt^ion. 

The  few  cases  in  which  franchise  taxes  have 
been  complained  of  as  amounting  to  double 
taxation  of  tho  subjects  thereof  have  been 
grouped  here  because  It  seemed  convenient  to 
refer  to  them  under  this  head.  It  cannot  be 
said  that  there  is  any  limitation,  short  of  an 
express  restriction  of  some  kind  in  a  written 
constitution,  to  impose  double  taxation  if  a 
state  chooses  so  to  do.  And,  generally  speak- 
ing, all  states  do  so,  more  or  les%  so  far  as  cor- 
porations are  concerned. 

In  corporations  four  elements  of  taxable 
value  are  sometimes  found  :  (1)  Franchises  ; 
(2)  capital  stock  in  the  hands  of  the  corpo- 
ration ;  (3)  corporate  property ;  and  (4)  shares 
of  the  capital  stock  in  the  hands  of  the  individ- 
ual stockholders.  Each  of  these  Is,  under 
some  circumstances,  an  appropriate  subject  of 
taxation,  and  it  is  no  doubt  within  the  power 
of  the  state,  when  not  restrained  by  constitu- 
tional limitations,  to  assess  taxes  upon  them 
In  a  way  to  subject  the  corporation  or  the  sto^!^ 
holders  to  double  taxation.  Double  taxation 
Is,  however,  never  to  be  presumed.  Tennessee 
V.  Whltworth,  117  U.  S.  129,  29  h.  ed.  830,  6 
Sup.  Ct.  Rep.  645,  Walte,  Ch.  J. 

As  Herri ck,  J.,  of  the  New  York  supreme 
court,  well  expressed  It  in  sustaining  a  statute 
of  that  state  imposing  an  excise  tax  upon  the 
gross  earnings  of  railroads,  against  the  ob- 
jection that.  In  so  far  as  this  Included  cor- 
porate Income  from  stocks  and  bonds  in  other 
corporations  subject  to  like  taxes,  It  was  in- 
valid for  doubly  taxing:  The  rule  against 
double  taxation  is  a  rule  of  legislation,  not  of 
law.  It  Is  a  question  of  expediency,  not  of 
power.  And  while  a  court  will  not  infer  an  In- 
tention to  Impose  a  double  tax,  but  rather  will 
construe  a  statute  otherwise  where  that  can' 
be  done  without  forcing,  still  the  power  of  the 
legislature  Is  undoubted.  People,  New  York 
C.  &  H.  R.  R.  Co.  v.  Roberts,  32  App.  Dlv.  113, 
52  N.  Y.  Supp.  859. 

A  tax  on  the  franchise  or  the  property  of  a 
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corporation  Is  not  In  law  or  In  fact  equivalent 
to  a  tax  on  the  shares  of  stock  in  the  hands  of 
the  stockholders.  Owensboro  Nat.  Bank  v. 
Owensboro,  173  U.  S.  664,  43  L.  ed.  850,  19 
Sup.  Ct.  Rep.  537. 

It  Is  not  double  taxation  to  Impose  an  excise 
tax  upon  a  corporation  equal  to  a  percentage 
ui>on  Us  subscribed -for  or  Issued  and  outstand- 
ing capital  stock,  and  at  the  same  time  tax  ad 
valorem  the  property  In  which  such  capital 
stock  is  Invested.  Southern  Gum  Co.  v.  Laylin 
(Ohio)   64  N.  E.  564. 

A  franchise  tax  upon  the  gross  receipts  of  a 
domestic  corporation  cannot  be  considered  du- 
plicate taxation  because  the  subject  of  it  has 
previously  paid  a  tax  levied  upon  its  shares 
of  stock.  The  one  tax  is  upon  the  property  of 
^the  stockholders  alone;  the  other  is  upon  the 
corporation  for  its  franchise.  United  States 
Rlectrlc  Power  &  Light  Co.  v.  State,  70  Md.  63, 
28  Atl.  768. 

The  payment  by  a  corporation  of  a  franchise 
tax  imposed  according  to  the  amount  of  its 
capital  stock  does  not  relieve  its  lessee  from 
the  payment  of  a  privilege  or  occupation  tax 
on  the  business  it  was  incorporated  to  carry 
on.  The  first  is  a  tax  on  the  right  or  privilege 
of  being  a  corporation  and  for  the  right  to  do 
business  as  such ;  the  second  is  a  tax  for  the 
privilege  of  carrying  on  the  particular  busi- 
oess,  calling,  or  occupation  engaged  in.  Cobb 
V.  Durham  County,  122  N.  C.  307,  30  S.  E.  338. 

The  payment  of  a  state  tax  upon  the  value 
of  its  corporate  francliise  by  a  private  corpora- 
tion does  not  per  se  discharge  it  from  ordinary 
taxes  upon  its  lands.  Carbon  Iron  Co.  v.  Car- 
bon County,  30  Pa.  251. 

A  statute  requiring  all  corporations,  both 
foreign  and  domestic,  not  otherwise  specifical- 
ly required  to  pay  a  license  tax,  to  pay  annu- 
ally certain  privilege  or  franchise  taxes  there- 
in set  forth.  Imposes  excises  upon  all  corpora- 
tions as  a  class  without  reference  to  the  partic- 
ular business  they  are  engaged  in  and  as  pre- 
requisites to  ttie  doing  of  any  business  at  all  In 
a  corporate  capacity.  It  does  not  lay  Imposts 
upon  any  particular  business.  Hence,  the  pay- 
ment by  a  fertilizer  company  thereunto  subject, 
of  a  license  fee  for  selling  or  exchanging  fertiliz- 
ers exacted  under  another  statute,  and  of  the 
legal  charge  for  official  tags  to  be  attached  to 
each  package  of  fertilizer  sold,  does  not  exon- 
erate It  from  the  payment  of  such  privilege  or 
f ranch  ise  taxes.  Troy  Fertilizer  Co.  v.  State 
(Ala.)  32  So.  618. 

On  the  other  band.  It  is  held  In  Texas  that 
a  separate  assessment  upon  a  corporate  fran- 
chise after  the  assessed  corporation  has  paid 
taxes  upon  all  its  real  and  personal  property 
at  the  full  value  thereof  is  void  because  It  Is 
double  taxation.  State  v.  Austin  &  N.  W.  R. 
Co.  04  Tex.  530,  62  S.  W.  1050:  Southwestern 
Teleg.  &  Teleph.  Co.  v.  Meerscheldt  (Tex.  Civ. 
App.)  65  S.  W.  381. 

IX.  Valuation  of  franchiBes  for  the  purposes  of 
taxation. 

No  general  rule  that  obtains  in  all  the  states, 
or  indeed  in  any  considerable  number  of  them, 
for  the  valuation  of  corporate  franchises,  can 
be  formulated.  The  standard  of  measurement 
and  the  methods  of  applying  It  change  almost 
as  often  as  a  state  line  is  crossed.  **The  state 
may  Impose  taxes  upon  the  corporation  as  an 
entity  existing  under  Its  laws,  as  well  as  upon 
the  capital  stock  of  the  corporation  or  its  sepa- 
rate corporate  property.  And  the  manner  In 
which  Its  value  shall  be  assessed,  .  .  . 
however  arbitrary  or  capricious,  are  mere  mat- 
ters of  legislative  discretion."  Delaware  Rail- 
road Tax,  18  Wall.  206,  sub  nom.  Mlnot  v. 
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Philadelphia  ft  E.  R.  Co.  21  L.  ed.  888,  Field, 
J. 

The  commentator  Is  therefore  obliged  to 
group  the  cases  in  point,  chiefly  geographical- 
ly. 

In  California  it  is  correct  to  take  the  aggre- 
gate market  value  of  the  shares  of  stock  and 
deduct  therefrom  the  value  of  the  real  and 
personal  property,  and  treat  the  difference  as 
representing  the  value  of  the  franchise. 
Spring  Valley  Water  Works  v.  Schottler,  62 
Cal.  60. 

In  Massachusetts  it  Is  declared  that,  inas- 
much as  the  market  value  of  the  shares  is  gen- 
erally a  sure  indication  of  the  value  of  all  that 
appertains  to  or  belongs  to  the  corporation, 
corporeal  and  incorporeal,  the  aggregate  mar- 
ket value  of  all  the  shares  or  stock  affords  a 
reasonable  and  equitable  mode  of  measuring 
the  value  of  the  franchise.  Com.  v.  Hamilton 
Mfg.  Co.  12  Allen,  208,  Blgeiow,  Ch.  J. 

When  this  case  reached  the  Supreme  Court 
it  was  said  that  actual  market  value  of  the 
capital  stock  of  a  corporation  is  determined 
by  factors  dlftering  essentially  in  kind  from 
those  which  fix  the  actual  value  of  the  proper- 
ty and  assets  of  the  corporation  which  its  capi- 
tal stock  represents;  hence,  a  tax  measured 
by  the  cash  market  value  of  the  corporate 
stock  is  a  franchise,  and  not  a  property,  tax. 
Hamilton  Mfg.  Co.  v.  Massachusetts,  73  U.  8. 
632,  IS  L.  ed.  004. 

And  when  the  assessor8>  in  valuing  the  cor- 
porate stock  for  the  purpose  of  imposing  a  fran- 
chise tax  thereon,  follow  the  correct  method 
of  taking  the  aggregate  market  value  of  the 
shares  and  deducting  therefrom  the  assessed 
value  of  the  real  estate  and  machinery  sub- 
jected to  local  taxes,  the  courts  cannot  inter- 
fere with  the  valuation  arrived  at  on  the 
ground  that  such  market  value,  although  real 
and  actual,  is  speculative  and  greatly  exceeds 
the  value  of  ail  the  property  owned  by  the  cor- 
poration. Com.  V.  Cary  Improv.  Co.  08  Mass, 
to,  following  and  declared  to  stand  upon  the 
same  ground  as  the  last  cited  case. 

And  as  a  state  rightfully  may  deny  to  for- 
eign corporations  permission  to  transact  their 
business,  hold  property,  or  exercise  any  cor- 
porate function  whatever  within  its  limits,  or 
may  permit  them  to  exercise  such  privilege  up- 
on such  terms  as  it  sees  fit  to  prescribe,  it  may 
impose  a  franchise  or  privilege  tax —  i.  c,  an 
excise  or  duty  upon  a  commodity — upon  a  for- 
eign corporation  having  an  office  or  place  of 
business  within  It,  of  a  percentage  on  the  par 
value  of  its  entire  capital  stock,  whether  em- 
ployed In  or  out  of  the  state,  and  whether 
owned  by  residents  or  nonresidents.  Atty.  Gen. 
V.  Bay  State  Min.  Co.  00  Mass.  148,  06  Am. 
Dec.  717. 

In  that  state  the  amount  of  a  franchise  tax 
or  excise  upon  a  savings  bank  under  a  statute 
making  it  a  percentage  payable  semi-annually 
upon  the  average  amount  of  deposits  during 
the  preceding  six  months  is  based  only  upon 
the  sums  due  depositors  for  their  deposits,  with 
accrued  interest  and  declared  dividends  there- 
on. A  guaranty  fund  held  by  the  bank  and 
undivided  profits  are  not  included  in  the  term 
"deposits.**  Re  Suffolk  Sav.  Bank,  151  Mass. 
103,  23  N.  K.  728. 

In  Nebraska  when  the  capital  stock  of  a 
corporation  has  any  market  value,  that  value 
may  be  taken  as  the  basis  to  ascertain  the  value 
of  the  intangible  corporate  property,  since  the 
value  of  the  stock  is  the  net  value  of  the  as- 
sets and  is  found  by  deducting  indebtedness 
from  the  gross  value  of  all  the  corporate  prop- 
erty, tangible  and  intangible:  but  when  the 
capital  stock  has  no  market  value  it  cannot 
be  usAd  as  a  basis  of  determining  the 
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able  Talue  of  the  corporate  property  and  fran- 
chises. In  that  ease,  under  a  constitution  re- 
quiring in  terms  the  assessment  of  corporate 
franchises,  the  actual  value  of  capital  stock  in 
a  corporation  under  a  statute  for  the  taxation 
thereof  is  found  by  adding  the  value  of  the 
franchises  to  the  value  of  its  tangible  property 
and  deducting  the  value  of  the  real  and  per- 
sonal property  assessed  in  apecte.  State  ea  rek 
Shrlver  v.  Karr  (Neb.)  90  N.  W.  298. 

In  New  York  It  is  said  that  the  legislature 
in  laying  a  tax  upon  the  business  done  by  a 
foreign  corporation  within  the  state  Is  con- 
stitutionally competent  to  make  it  specific,  and 
is  not  bound  to  base  it  upon  an  apportionment 
or  appraisal,  and  that  such  an  Imposition, 
though  arbitrary,  is  not  harmful  when  meas- 
ured by  the  ability  of  the  subject  to  pay ;  that 
a  foreign  corporation  thus  subjected  to  a  specif- 
ic franchise  tax  upon  its  business  within  the 
state  cannot  complain  that  the  method  of  com- 
putation provided  by  the  act  is  not  according 
to  the  amount  of  business  done  or  capital  stock 
employed  within  the  state,  nor,  when  measured 
by  dividends  declared,  according  to  the  pro- 
portion of  such  dividends  earned  within  the 
state.  People  v.  Equitable  Trust  Co.  96  N.  Y. 
387. 

When  the  statute  taxes  domestic  corpora- 
tions on  their  franchises  on  the  basis  of  the 
amount  of  capital  employed  within  the  state, 
the  tax  to  be  upon  the  capital  stock  at  par  in 
the  case  of  a  corporation  paying  6  per  cent  or 
more  dividends  at  a  stated  rate  for-  each  1  per 
cent  of  dividends  made  or  declared,  and  in  the 
case  of  a  corporation  paying  less  than  6  per 
cent  dividends  or  none  at  all  at  a  difTerent 
rate  upon  the  actual  value  of  the  capital  stock 
according  to  a  sworn  report  of  the  corporate 
officers,  but  appraised  at  not  less  than  the  aver- 
age price  at  which  the  shares  sold  during  the 
year, — the  basis  of  the  tax  upon  a  domestic 
corporation  which  has  paid  no  dividends  and 
of  whose  stock  none  has  t>een  sold  during  the 
year  is  the  actual  value  of  its  gross  assets  less 
its  debts  and  liabilities  and  plus  the  value  of 
its  goodwill  and  the  right  to  ouduct  its  busi- 
ness under  its  franchise.  People  e^  rel.  Wie- 
busch  &  H.  Co.  V.  Roberts,  154  N.  Y.  101,  47 
N.  E.  080,  Affirming  19  App.  Div.  574,  46  N. 
Y.  Supp.  570. 

In  this  case  goodwill  wajs  declared  an  ele- 
ment of  taxable  value  in  a  corporate  franchise. 
It  was  again  so  declared,  but  held  not  the  sub- 
ject of  local  taxation,  in  People  ea  rel.  Cornell 
S.  B.  Co.  V.  Dederlck,  161  N.  Y.  195.  55  N.  E. 
027,  and  was  one  of  the  taxable  elements  in 
People  ex  rel.  A.  J.  Johnson  Co.  v.  Roberts,  159 
N.  Y.  70.  45  L.  R.  A.  126,  53  N.  E.  685. 

The  learned  court  In  California  that  decided 
that,  in  ascertaining  the  value  of  a  corporate 
franchise,  goodwill  did  not  enter  into,  nor  form 
any  element  of  value,  and  In  so  holding,  said : 
"No  case  has  been  produced  to  us,  nor  have  we 
been  able  to  find  any,  holding,  or  even  intimat- 
ing, that  this  is  so.  We  find  no  such  element 
of  value  in  the  least  hinted  at  by  anyone  who 
ha8  written  on  the  subject,  nor  has  any  such 
been  called  to  our  attention.  We  cannot  rec- 
ognize any  such  element  as  giving  value  to 
shares  in  a  trading  corporation.  It  would  be 
strange  to  predicate  goodwill  as  pertaining  to 
or  extending  to  an  abstraction,  to  an  artificial 
being,  invisible,  intangible,  and  existing  only 
in  contemplation  of  law"  (Spring  Valley  Wa- 
terworks V.  Schottler,  62  Cal.  69), — would  not 
now  thus  express  Itself.  The  case  of  Hart  v. 
Smith  (ind.)  64  N.  E.  661,  in  which  the  hold- 
mg  WAS  that,  granting  goodwill  to  be  property, 
yet  it  Is  not  taxable  unless  the  legislature  so 
orders,  notwithstanding  the  state  Constitu- 
tion provides  that  the  general  assembly  shall 
57  L.  R.  A. 


enact  laws  for  the  taxation  of  all  property, 
both  real  and  personal,  except  certain  classes 
not  inclusive  that  may  t»e  expressly  exempted, 
as  such  a  clause  is  not  self -executing,  is  not 
necessarily  in  conflict.  Because  that  case  in- 
volved the  attempt  to  tax  the  goodwill  of  in- 
dividual partners  engaged  In  publishing  a 
newspaper,  and.  there  being  no  law,  organic 
or  statutory,  in  Indiana  for  the  taxation  of 
Individual  enterprises  as  entireties  in  going  con- 
cerns, but,  on  the  contrary,  only  provisions  for 
taxation  of  personal  property  by  segregation 
and  itemization  (goodwill  not  being  In  the 
schedule),  a  general  assessment  inclusive  of 
goodwill  where  It  was  Impossible  to  separate 
this  factor  from  the  others  was  thereby  ren- 
dered void  in  totxt.  The  case  plainly  intimates 
that  it  is  otherwise  of  taxation  of  corporations 
where  express  provision  is  made  for  their  taxa- 
tion by  the  entirety,  and  that  in  such  cases 
good-will  may  be  an  element  in  the  valuation. 

In  assessing  such  franchise  tax  upon  a  do- 
mestic corporation  that  has  paid  dividends 
amounting  to  at  least  6  per  cent  the  tax  is 
based  by  the  terms  of  the  statute  upon  the  par 
value  of  the  stock ;  and  hence  it  is  not  material 
in  that  case  what  the  amount  of  assets  Is, 
ror  are  the  corporate  debts  to  be  deducted. 
People  ew  rel.  Jewelers'  Circular  Pub.  Co.  v. 
Roberts,  155  N.  Y.  1,  49  N.  E.  248. 

Surplus  cannot  be  Included  as  part  of  the 
capital  stock  employed  within  the  state  as  a 
basis  of  valuation  for  the  purposes  of  such 
franchise  tax.  People  e»  rel.  United  Verde 
Copper  Co.  v.  Roberts,  156  N.  Y.  585.  51  N.  K. 
293,  Reversing  25  App.  Div.  89,  48'  N.  Y.  Supp. 
881. 

When  such  statute  requires  the  franchise 
tax  upon  domestic  corporations  to  be  computed 
on  the  basis  of  the  capital  stock  employed  with- 
in the  state  at  the  rate  of  one  quarter  of  a  mill 
for  each  1  per  cent  of  dividends  made  or  de- 
clared during  the  year  if  these  were  6  per  cent 
or  more  on  the  par  value  of  the  capital  stock ; 
and  if  they  were  less  th&n  6  per  cent  on  such 
par  value  the  tax  to  be  at  the  rate  of  one  and 
one  half  mills  upon  such  portion  of  the  capital 
stock  at  par  as  the  amount  thereof  employed 
within  the  state  bears  to  the  entire  capital 
stock:  and  if  there  have  been  no  dividends, 
then  the  tax  to  be  at  the  same  rate  upon  each 
dollar  of  the  appraised  value  of  the  capital 
stock  employed  within  the  state;  and  there 
being  a  further  provision  In  such  statute  of  a 
rule  for  valuing  the  capital  stock  of  corpora- 
tions which  have  paid  none  at  all  or  less  than 
6  per  cent  of  dividends  according  to  the  aver- 
age selling  price  of  the  shares. — a  domestic 
corporation  which  Is  employing  its  entire  capi- 
tal stock  within  the  state,  and  which  has  paid 
a  dividend  of  only  4  per  cent,  is  taxable  upon 
the  appraised  or  actual  and  real  value  of  Its 
capital  stock,  and  not  upon  the  par  or  nomi- 
nal value  thereof.  People  es  rel.  New  York  & 
E.  River  Ferry  Co.  v.  Roberts,  168  N.  Y.  14, 
00  N.  K.  1043,  Reversing  35  App.  Div.  625,  55 
N.  Y.  Supp.  1146. 

The  rule  laid  down  in  this  case  requires  that 
the  computation  of  the  franchise  tax  upon  a 
domestic  corporation  that  has  paid  or  declared 
dividends  less  than  6  per  cent  be  upon  the 
basis  of  the  actual,  and  not  the  par,  value  of 
•  he  capital  stock  when  that  is  at  a  premium. 
I^eople  ex  rel.  New  York  C.  &  H.  R.  R.  Co.  v. 
Knight,  77  N.  Y.  Supp.  401. 

A  tax  upon  the  corporate  franchise  of  a  do- 
mestic corporation  according  to  the  amount  of 
ts  capital  stock  employed  within  the  state  is 
not  to  be  lessened  by  the  amount  thereof  that 
may  be  invested  in  real  estate  subject  to  local 
taxation.     People   ew  reL   Postal   Telcg.   Cable 
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Co.  T.  CampbelL  70  Hnn,  B07,  24  N.  Y.  8iipi». 
208. 

In  the  tazfttion  of  a  domestic  corporation  on 
its  franchise  based  upon  capital  stock  employ- 
ed in  the  home  state,  real  estate  situated  In 
another  state,  and  United  States  bonds  depos- 
ited In  a  third  state  and  in  Canada  to  enable 
the  corporation  to  carry  on  Its  business  in  sach 
foreign  Jurisdictions,  are  not  to  be  Included. 
People  c*  re/.  American  Surety  Co.  v.  Camp- 
bell, 74  Hun,  101,  26  N.  T.  Supp.  462,  Affirm- 
ing on  majority  opinion  below,  143  N.  Y.  625, 
87  N.  BJ.  827. 

Freight  cars  owned  by  a  domestic  railroad 
corporation  and  permanently  engaged  without 
the  state,  and  stock  which  it  owns  in  a  foreign 
corporatl<m,  are  also  to  be  excluded,  because 
these  form  no  part  of  the  capital  employed 
within  the  home  state  which  Is  the  basis  of 
such  franchise  tax.  But  it  is  otherwise  In 
respect  of  l>onds  or  otiier  obligations  of  foreign 
corporations,  for  these  haye  their  situs  at  the 
domicll  of  the  owner:  hence  capital  stock  in- 
vested therein  Is  employed  at  the  home  office. 
People  y.  Campbell,  88  Hun,  644,  34  N.  Y. 
Supp.  801. 

Under  such  statute  the  comptroller  Is  at 
liberty  to  appraise  the  capital  stock  accord- 
ing to  the  average  selling  price,  although  the 
real  value  thereof  is  reported  by  the  corporation 
to  be  much  less.  People  ea  rel,  Brooklyn  Elev. 
R.  Co.  T.  Roberts,  00  Hun,  537,  36  N.  Y.  Supp. 
84. 

Nor  is  he  limited  to  the  par  value  of  the 
stock,  but  he  has  a  right  to,  and  should,  assess 
it  at  the  average  selling  price,  although  that 
was  at  premium.  People  em  rel.  Colonial 
Trust  Co.  V.  Morgan,  47  App.  Div.  126,  62  N. 
Y.  Supp.  101,  Affirmed  on  opinion  below  in  162 
N.  Y.  654.  67  N.  B.  1116. 

It  is  the  average  capital  employed  within 
the  state  during  the  year  that  is  to  be  taken 
as  the  basis  of  such  franchise  tax,  not  the  high- 
est sum  employed  at  any  given  time.  People 
€9  rel,  Brooklyn  Rapid  Transit  Co.  v.  Morgan, 
57  App.  Div.  335,  68  N.  Y.  Supp.  21. 

When  it  appears  from  the  comtroUer's  re- 
turn to  a  certiorari  that  the  only  evidence  be- 
fore him  upon  which  he  grounded  his  valuation 
of  the  capital  stock  of  a  domestic  railroad  cor- 
poration at  its  full  par  value  as  the  basis  of 
a  franchise  tax  Imposed  according  to  capital 
employed  in  his  state  consisted  of  a  report 
from  the  corporation  that  showed  the  capital 
stock  to  be  |500,000  in  shares  of  $100  each, 
all  paid  in ;  and  that  the  whole  of  it,  with  |4,- 
500,000  more  in  income  bonds  made  a  lien 
prior  to  the  stock,  had  been  expended  in  con- 
struction and  equipment,  and  that  no  dividends 
had  ever  been  paid,  while  the  stock  had  sold 
during  the  year  neither  higher  nor  lower  than 
10  per  cent, — ^his  valuation  is  clearly  erroneous 
and  illegal.  Such  stock  cannot  be  said  to  be 
worth  more  than  the  10  per  cent  value  put 
upon  it  by  the  company.  Nor  Is  the  fact  that 
the  franchise  is  valuable,  that  the  corporation 
has  reduced  its  indebtedness,  and  that  its  pros- 
pective business  is  good,  any  warrant  for  valu- 
ing the  stock  at  par.  People  ea  rel.  Staten  Is- 
land Rapid  Transit  R.  Co.  v.  Roberts,  4  App. 
Div.  334,  38  N.  Y.  Supp.  724. 

The  New  York  statute  providing  that  the 
capital  stock  of  corporations,  together  with 
the  surplus  profits  or  reserved  funds  thereof 
in  excess  of  10  per  cent  of  the  capital 
after  deduction  of  the  assessed  value  of  their 
real  estate  and  stock  in  other  taxable  corpora- 
tions, should  be  assessed  at  its  actual  value 
and  taxed  in  the  same  manner  as  other  real 
and  personal  property  In  the  county,  under 
which  corporations  were  subjected  to  local 
taxation,  was  long  supposed  to  warrant 
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meats  according  to  the  aetaal  market  value  of 
the  share  stock  in  the  aggregate.  The  prac- 
tice became  general  after  the  decision  in  Oswe- 
go Starch  Factory  v.  Dolloway.  21  N.  Y.  449, 
In  which  Denio,  J.,  who  delivered  the  opinion 
of  the  court,  substantially  declared  that  the 
value  of  corporate  capital  might  be  enhanced 
above  par  by  crediting  to  it  the  money  value 
of  the  fact  that  the  enterprise  was  happily 
chosen  and  skilfully  conducted,  and  inti- 
mated plainly  that  the  value  of  the  share 
stock  is  the  fair  equivalent  of  capital  and 
surplus.  It  was  knovm  that  such  a  method 
included  the  franchise  as  an  element  (People 
e»  rel,  Panama  R.  Co.  v.  New  York  Tax  Comrs. 
304  N.  Y.  240,  10  N.  E.  437),  but  the  Judicial 
pronouncements  seemed  to  Justify  Its  inclusion 
in  assessing  local  taxes. 

It  was,  however,  finally  settled  that  this  waa 
erroneous,  and  that  corporate  franchises  were 
not  to  be  Included  In  local  assessments  under 
that  statute.  People  em  rel.  Union  Trust  Co. 
V.  Coleman,  126  N.  Y.  433,  12  L.  R.  A.  762,  27 
N.  E.  818. 

Since  that  decision  it  Is  uniformly  held  in 
New  York  that  corporate  franchises  are  not 
subject  to  local  taxation  under  a  law  in  such 
form.  But  to  get  the  benefit  of  this  rule  a 
corporation  must  make  clear  to  the  assessors 
all  the  facts  upon  which  the  value  of  the  fran- 
chise depends.  People  em  reL  Equitable  Gas- 
light Co.  V.  Barker,  144  N.  Y.  04,  30  N.  E.  18. 
Reversing  81  Hun,  22,  30  N.  Y.  Supp.  586 ;  Peo- 
ple em  rel.  New  York  ft  Q.  Gas  ft  Electric  Co. 
V.  Feitner,  68  App.  Div.  555,  69  N.  Y.  Supp.  27 ; 
People  em  rel,  Manhattan  R.  Co.  t.  Barker,  28 
Misc.  13,  59  N.  Y.  Supp.  926. 

When,  however,  a  railroad  Is  located  wholly 
within  the  territory  over  which  the  local  as- 
sessors have  Jurisdiction  they  have  a  right  to 
assess  Its  vslue  when  it  has  been  leased  to  an- 
other road  upon  an  agreed  rental  of  a  speci- 
fied percentage  of  its  cost  plus  repairs  and  tax- 
es upon  a  capitalisation  of  the  rental  less  the 
assessed  value  of  the  real  estate.  The  reason 
is  that  it  cannot  be  assumed — at  least  in  the 
absence  of  proof  to  that  effect — ^that  the  fran- 
chise of  such  road  was  Included  In  the  leasee 
and  that  the  rental  is  in  part  paid  for  the  use 
thereof  when  the  lessee  had  a  franchise  of  its 
own,  ample  for  the  maintenance  and  operation 
of  the  leased  road.  People  em  reL  New  York 
C.  ft  H.  R.  R.  Co.  T.  Feitner,  38  Misc.  204,  77 
N.  Y.  Supp.  218. 

Under  that  statute  goodwill  Is  no  more  local- 
ly taxable  than  Is  a  franchise.  People  em  reU 
Cornell  S.  B.  Co.  v.  Dederick,  161  N.  Y.  195, 
55  N.  B.  027. 

In  harmony  with  this  decision.  It  was  held 
in  Indiana  that  a  general  act  declaring  all  prop- 
erty in  the  state  not  expressly  exempted  sub- 
ject to  taxation,  goodwill  not  being  named  as 
exempt,  and  that  personal  property  should  In- 
clude certain  things,  not  mentioning  goodwill, 
did  not  render  taxable  the  goodwill  of  a  news- 
paper publishing  business.  Hart  v.  Smith 
(Ind.)  64  N.  K.  661. 

A  foreign  corporation  whose  property  In  New 
York  consists  of  mains,  pipes,  and  tanks  for 
the  reception  and  distribution  of  natural  gas, 
laid  or  located  in  an  Incorporated  village  and 
made  for  taxable  purposes  by  statutory  defini- 
tion real  estate,  and  required  as  such  to  be  as- 
sessed the  same  as  real  estate  belonging  to  in- 
dividuals and  at  its  full  .value  as  It  would  be 
appraised  in  payment  of  a  Just  debt  due  from 
a  solvent  debtor, — cannot  be  subjected  to  a 
local  assessment  when  the  assessors'  rule  of 
action  is  to  value  en  bloo  the  property,  rights, 
and  privileges  belonging  to  It,  Including  the 
exclusive  privilege  of  laying  mains  and  the 
right  to  dig  up  and  obstruct  streets,  consid- 
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ered  In  connection  with  the  income  from  the 
entire  plant  and  a  comparison  of  its  contract 
for  aapply,  number  of  customers,  sihare  of  re- 
ceipts, and  running  expenses,  since  this  in- 
cludes the  Tillage  franchise,  which  is  not  taxa- 
ble. People  €9  reL  Keystone  Gas  Co.  v.  liar- 
tin,  48  Hun,  193. 

A  tax  assessed  by  local  assessors  upon  a 
railroad  running  through  their  Jurisdiction 
tn  the  state  of  New  York,  where  the  system  of 
railroad  taxation  provides  for  the  taxing  of 
the  franchises  under  one  statute  and  of  the 
movables  and  personal  property  under  another, 
and  leavos  to  local  assessors  nothing  assess^ 
able  but  real  estate  within  their  Jurisdiction, 
Is  InYalid,  when  the  local  assessors,  in  fixing 
upon  the  sum  at  which  they  assess  the  real 
property  In  their  territory,  considered  such 
property,  not  as  a  separate  piece  standing 
alone,  but  as  a  part  of  an  extensive  and  valu- 
able railroad  system,  leased  and  occupied  by  the 
company,  connecting  distant  and  important 
urminals,  and  as  a  part  of  an  extensive  and 
valuable  congeries  of  lines  operated  by  the  cor- 
porate owner,  and  based  the  assessment  'Upon 
the  cost,  rentals,  and  earnings  of  the  road  as 
shown  by  Its  annual  report  to  the  state  rail- 
road commissioners;  since  It  is  obvious  that 
both  personal  property  and  franchises  beyond 
their  Jurisdiction  are  important  elements  In 
cost,  rentals,  and  earnlnga  People  ew  rel, 
Delaware,  L.  ft  W.  R.  Co.  v.  Clapp,  162  N.-T. 
490,  89  L.  R.  A.  237,  46  N.  B.  842. 

In  so  far  as  the  case  of  People  ew  rel.  Buf- 
falo ft  8.  L.  R.  Co.  V.  Barker,  48  N.  Y.  70,  sanc- 
tions such  a  method,  it  cannot  longer  be  con- 
sidered an  authority.    /Md. 

Whatever  may  be  the  propriety  of  this  rule 
In  other  states,  where  the  assessing  officers 
have  Jurisdiction  over  all  the  property  of  rail- 
roads in  the  state,  and  may  deal  with  every 
element  of  value  that  enters  into  it  or  affects 
its  earning  capacity.  It  is  not  operative,  and 
cannot  be  sanctioned,  in  New  York.    Ibid, 

Under  a  system  of  railroad  taxation  similar 
to  that  adopted  in  New  York,  the  rule  of  as- 
sessment is  the  same  as  that  prevailing  in  that 
state,  and  when  it  is  departed  from  the  tax  Is 
void.  Huntington  v.  Central  P.  B.  Co.  2 
Sawy.  603,  Fed.  Cas.  No.  6,911. 

In  Louisiana  another  method  of  valuing  cor- 
porate franchises  for  taxation  obtains.  The 
Uw  (La.  Act  106  of  1890,  {{  28,  29)  makes 
the  earning  capacity  the  standard  of  measure- 
ment. Corporations  subject  to  the  tax  are  re- 
quired to  furnish  the  assessors  with  a  sworn 
statement  of  their  earnings  to  form  a  basis  for 
estimating  the  value  of  the  franchises.  The 
assessors  are  entitled  to  capitalize  the  divi- 
dends paid  at  6  per  cent  and  assess  the  fran- 
chise according  to  the  result.  The  corporation 
is  not  entitled  to  have  the  value  of  the  franchise 
fixed  at  such  a  proportion  of  the  sum  paid  for 
It  as  the  length  of  time  it  has  to  run  bears 
to  the  whole  term  for  which  It  was  granted. 
New  Orleans  City  &  L.  R.  Co.  v.  New  Orleans 
Bd.  of  Assessors,  44  La.  Ann.  1063,  1056,  11  So. 
687,  820. 

The  assessors  have  a  right  to  take  the  divi- 
dends actually  paid  as  representative  of  earning 
capacity,  although  there  would  have  been  no 
dividends  If  profits  Instead  of  money  borrowed 
for  the  purpose  had  been  used  for  the  better^ 
ments  that  were  acquired.  Crescent  City  R. 
Co.  V.  New  Orleans,  44  La.  Ann.  1067,  11  So. 
681. 

But  dividends  are  not  the  sole  measure  of 
earning  capacity.  Ibid,;  New  Orleans  City  ft 
L.  R.  Co.  V.  New  Orleans,  44  La.  Ann.  1063,  11 
So.  687. 

The  gross  receipts  less  current  operating  ex- 
penses are  to  be  deemed  earnings^  not  merely 
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the  aggregate  dividends  to  stockholders,  when 
it  appears  that  these  were  diminished  by  an- 
nual payments  from  profits  to  reduce  a  bonded 
debt  incurred  to  pay  the  purchase  price  of  the 
tranchise.  State  ew  rel.  St  Charles  Street  R. 
Co.  V.  Board  of  Assessors,  48  La.  Ann.  1156,  20 
So.  670. 

But  the  assessors  should  consider  other  facts 
and  circumstances  which  tend  to  augment  or 
diminish  the  value  of  a  franchise  deduclblo 
from  a  capitalization  of  earnings.  Crescent 
City  R.  Co.  V.  Board  of  Assessors,  61  La.  Ann. 
a35,  26  So.  811. 

When,  for  Instance,  It  appears  that  a  given 
railroad  has  actually  paid  its  stockholders  a 
dividend  of  6  per  cent  upon  its  capital  stock, 
the  aggregate  share  stock  may  properly  be  re- 
garded as  the  value  of  the  franchise  when  the 
directly  taxed  property  of  the  corporation  has 
been  deducted,  although  the  actual  earnings 
are  on'y  8  per  cent  of  the  capital  stock.  St. 
Charles  Street  R.  Co.  v.  Board  of  Assessors,  61 
La.  Ann.  459,  25  So.  90. 

The  Illinois  system  contemplates  the  assess- 
ment of  corporate  capital  stock  and  corporate 
franchises  by  a  state  -commission  under  rules 
adopted  by  Itself  designed  to  determine  actual 
values  as  the  basis  of  its  assessmenta 

When  under  that  system  the  state  board.  In 
assessing  a  railroad  for  taxation  according  to 
the  va'ue  of  its  capital  stock  and  franchises, 
ndovtB  as  the  ni!e  for  determining  that  value 
the  adding  to  the-c&sii  value>  of  >th6  ai^gregiite 
sharer  i»t'%iod^-ir<  <te  market  th(**'^asL'vhltte 
In  the  market  of  the  bofided  dtfbt,  aud  deducting 
the  as^iessed  value  of  all  the  tangible  property, 
no  case  is  made  for  interference  by  the  courts, 
since  the  market  value  of  the  share  stock  may 
fairly  be  considered  as  representlug  all  the 
corporate  property.  Including  the  franchise, 
when  the  corporation  Is  free  from  debt,  and 
that  such  market  value  is  accordingly  de- 
pressed by  the  amount  of  the  debt;  but  when 
such  assessing  board  also  adds  the  debts  of 
other  railroads  merely  leased  by  the  company 
assessed,  by  which  neither  it  nor  its  property 
Is  at  ail  liable,  an  Injunction  will  be  issued. 
Chicago,  B.  ft  Q.  R.  Co.  v.  Cole,  75  111.  591. 

In  following  a  rule  to  ascertain  for  taxation 
the  value  of  the  capital  stock  of  a  corporation, 
including  Its  franchises,  by  taking  the  market 
value  of  Its  aggregate  share  stock  and  of  Its 
bonded  debt  together,  less  the  assessed  value 
of  its  tangible  property,  there  is  no  assessing 
of  the  corporate  debts,  but  only  an  arrival  at 
what  the  capital  stock  and  franchise  would  be 
worth  If  the  corporation  owed  nothing, — Its  in- 
debtedness being  Justly  regarded  as  reducing 
the  marketable  value  of  Its  shares  In  propor- 
tion to  the  amount  thereof.  Porter  v.  Rock- 
ford,  R.  I.  ft  St.  L.  R.  Co.  76  111.  661. 

Such  a  rule  Is  Just,  legal,  and  constitutional. 
The  debt  is  not  taxed ;  it  is  only  used  as  evi- 
dence to  show  the  corporation  possessed  of 
property  sufficient  to  pay  Its  debts  and  afford  a 
dividend  besides  to  its  shareholders  equal  to 
the  market  value  of  the  shares.  Ottawa  Glass 
Co.  V.  McCaleb,  81  111.  557. 

It  is  not  a  valid  objection  to  an  assessment 
upon  the  capital  stock  and  franchise  of  a  rail- 
road corporation  en  bloc  that  It  included 
shares  of  stock  to  the  par  value  of  $800,000, 
owned  by'  the  assessed  company  in  another 
road  and  exempt  from  taxation,  when  the  tan- 
gible property  and  capital  stock  Is  sssessed 
with  no  showing  of  the  value  of  such  shares, 
or  tha(  they  have  any  value,  and  also  without 
showing  that  the  tangible  property  or  capital 
stock  of  the  road  that  issued  such  shares  has 
been  assessed  for  taxes  in  the  same  year.  Nor 
is  the  tax  reducible  pro  tanto  because  such  ex- 
empt shares  were  included  in  Uie  assessment 
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by  the  Ignorance  of  the  aasenora.  when  the 
corporation  subject  to  the  tax  knew  of,  and 
did  not  dlscloee,  the  exemption.  Without  knowl- 
edge there  can  be  no  fraud,  and  a  mistake  In- 
duced by  the  one  against  whom  It  Is  made  af- 
fords no  ground  of  relief.     Huck  t.  Chicago  ft 

A.  R.  Co.  86  111.  352. 

The  fact  that  the  state  board  of  equalisa- 
tion, In  valuing  for  taxation  the  capital  stock 
and  franchises  of  several  railroads,  makes  in 
some  cases  such  valuation  no  greater  than  the 
assessed  value  of  the  tangible  property,  and  In 
others  considerably  greater,  is  not  in  itself  evi- 
dence of  unjust  or  fraudulent  discrimination 
against  the  latter  companies  since  the  valua- 
tion may  honestly  and  without  Intentional  un- 
fairness be  returned  one  way  or  the  other  ac- 
cording as  the  circumstances  vary.     Chicago, 

B.  ft  Q.  R.  Co.  V.  Siders,  88  111.  822. 

An  objection  that  a  railroad  was  not  as- 
sessed for  taxation  on  its  capital  stock  and 
franchises  at  a  rate  uniform  with  other  rail- 
roads, because  it  was  a  narrow-gauge  road 
and  worth  83  per  cent  leas  than  standard  guage 
roads.  Is  unsupported  when  It  is  not  shown  that 
the  right  of  way,  depot  grounds,  and  buildings, 
capital  stock,  franchise,  and  earning  power  are 
a!8o  of  lens  value.  Union  Trust  Co.  v.  Weber, 
06  III.  346. 

A  valid  assessment,  in  Illinois,  of  the  capital 
stock  and  franchise  of  a  consolidated  railroad 
formed  of  t^^ree  q>n8tiUi^ts,^opl9»o^e^0^  yt^itt 
f^  a*  SdOmestlc  •co^c^a^n,  wbdse  •Foad  "ei« 
tep9s'.P4isfl)(  ^ithSn  UlhiTlf  Kk^^  pa^fiy  InTot&er 
«tates>,  Is  ihhde  5>  taftfng  the  value  of  the  en- 
tire capital  stock  of  the  consolidated  company 
and  adopting  that  amount  thereof  which 
should  be  to  the  value  of  the  whole  the  same 
proportion  as  the  length  of  the  part  of  the  line 
lying  in  Illinois  bears  to  the  entire  length  of 
the  combined  line  owned  and  operated.  Ohio 
ft  M.  R.  Co.  V.  Weber,  96  111.  443. 

A  statutory  system  of  general  taxation  of 
domestic  railroads  providing  for  the  valuation : 
(1)  Of  the  real  estate  not  part  of  the  right  of 
way  and  the  localised  personal  property  In  the 
several  localities  where  they  are  situated  by 
the  local  assessors  in  the  same  manner  that 
other  real  and  personal  property  are  assessed 
and  taxed ;  (2)  of  the  railroad  track,  right  of 
way,  grading,  superstructure,  depots,  buildings, 
and  other  Improvements  thereon,  and  all  roll- 
ing stock  and  transitory  personal  property,  by 
a  state  board  of  equalization  with  an  appor- 
tionment to  localities  according  to  mileage; 
and  (8)  of  the  Invisible  and  intangible  rail- 
road property  called  Its  franchise  and  capital 
stock  by  the  same  state  board  under  such  rules 
and  principles  as  It  may  adopt  to  determine 
the  fair  cash  value  thereof  above  the  tangibles, 
with  a  like  apportionment  to  localities  upon  a 
mileage  basis  pursuant  to  which  such  state 
board  values  the  capital  stock  and  franchise  by 
taking  the  market  value  of  the  share  stock, 
adding  thereto  the  market  value  of  the  funded 
debt,  and  deducting  from  the  total  the  assessed 
values  of  the  property  In  the  first  and  second 
classes, — Is  a  fair  and  equitable  system,  neith- 
er repiignant  to  any  provision  of  the  United 
States  Constitution,  nor  to  the  uniformity  and 
equality  of  taxation  clause  in  the  Constitution 
of  Illinois.  State  Railroad  Tax  Cases,  02  U. 
S.  575.  61 1,  8ub  nom.  Taylor  v.  Secor,  28  L.  ed. 
668,  672. 

"This  court  has  expressly  held  In  two  cases 
where  the  road  of  a  corporation  ran  through 
different  states  that  a  tax  upon  the  Income  or 
franchise  of  the  road  was  properly  apportioned 
by  taking  the  whole  income  or  value  of  the 
franchise  and  the  length  of  the  road  within 
each  state  as  the  basis  of  taxation.  Delaware 
Railroad  Tax,  18  Wall.  206,  sub  nom.  Minot  t. 
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PhlladelphU,  W.  ft  B.  R.  Co.  21  L.  ed.  888: 
Erie  R.  Co.  v.  Pennsylvania,  21  Wall.  492,  22 
L.  ed.  695."     Ibid. 

It  has  very  recently  been  laid  down  by  the 
highest  court  of  Illinois  that  In  assessing  the 
capital  stock  of  corporations,  including  the  fran- 
chise, it  Is  proper  to  add  the  market  or  fair  cash 
value  of  the  shares  of  stock  and  the  market 
or  fair  cash  value  of  the  debt  of  the  corpora- 
tion exclusive  of  that  owing  for  current  ex- 
penses, and  to  take  the  aggregate  amount  so 
ascertained  as  the  fair  cash  value  of  the  capi- 
tal stock.  Including  the  franchise,  and  deduct 
therefrom  the  equalized  or  assessed  value  of 
Che  tangible  property  of  the  corporation:  and 
one  fifth  of  the  remainder,  under  the  Illinois 
laws,  will  be  the  net  assessed  valuation  of  the 
capital  stock  and  franchise  over  and  above  the 
assessment  of  tangible  property.  State  Bd.  of 
Equalization  v.  People  e«  reL  Goggln,  101  111. 
528,  61  N.  E.  330. 

In  the  same  case  it  waa  fuither  held  that 
where  the  statute  directed  the  state  board  of 
equalisation  to  adopt  rules  and  principles  for 
asccitalnlng  the  fair  cash  value  of  corporate 
capital  stock,  including  franchises,  a  resolu- 
tion of  such  board,  adopted  for  such  avowed 
purpose,  providing  that  the  capital  stock 
should  be  valued  as  an  entirety  with  due  consid- 
eration to  the  character  and  duration  of  the 
franchise,  the  contribution  paid  to  the  munlcl- 
^a^ty  pursuant  to  ordinance  as  compensation 
Mr,  the  franchise  or  privileges,  the  highest  and 
lowest  stock  quotations,  and  number  of  sales 
of  stock  during  the  year,  and  any  other  fact 
or  circumstance  assisting  to  fix  the  value  of  the 
capital  stock;  and  then  that  the  assessed  or 
equalized  value  of  the  tangible  property,  where- 
ever  located,  should  be  deducted,  and  the  bal- 
ance. If  any,  taken  as  the  amount  and  fair  caah 
value  of  the  capital  stock,  including  the  fran- 
.chlse  in  any  given  case,— did  not  prescribe  a 
correct  and  lawful  method  of  determining  the 
assessed  valuation  of  the  capital  stock  of  cor- 
porations over  and  above  the  equalized  and 
assessed  valuation  of  the  tangible  property, 
because  there  was  left  entirely  out  of  consid- 
eration the  value  of  the  corporate  funded  debt, 
and  without  taking  account  of  that  the  value 
of  the  capital  stock  and  franchise  cannot  be 
accurately  determined.     Ibid, 

The  corporations  affected  by  these  rulings 
promptly  sought  to  prevent  the  application 
thereof  to  themselves.  The  attempt  to  prevent 
the  state  board  from  assessing  them  over  again 
under  stress  of  a  mandamus  In  the  last-cited 
case  failed.  The  Federal  court.  In  refusing 
an  injunction  upon  divers  grounds,  said,  how- 
ever, that  the  state  board  of  equalization  was 
clothed  with  quasi  Judicial  functions  in  as- 
sessing domestic  corporations  upon  their  capi- 
tal stocks  and  franchises  at  the  fair  cash  value 
thereof,  to  be  ascertained  under  rules  of  Its 
own  adoption  consistent  with  the  statute;  and 
that,  although  it  had  t>een  adjudicated  that 
the  set  of  rules  the  board  had  adopted  to  that 
end  were  invalid,  and  the  board  had  been  com- 
manded to  assess  anew  a  corporation  previous- 
ly assessed  under  them  by  taking  into  consid- 
eration its  indebtedness  other  than  for  current 
expenses  and  the  sales  In  the  market  of  the 
shares  of  Its  stock,  such  board  was  not  to  dis- 
regard its  Judicial  function  by  adopting  a  rigid 
rule  of  valuation  according  to  Indebtedness 
and  the  market  prices  of  ahares,  but  was  mere- 
ly to  take  these  into  account  as  factors  in 
reaching  the  result  commanded.  Chicago 
Union  Traction  Co.  v.  State  Bd.  of  Equalisa- 
tion, 112  Fed.  607. 

Later,  In  course  of  the  same  litigation,  the 
Federal  court  declared  that  in  Illinois  the  rule 
of  valuation  for  the  purposes  of  taxation  of  the 


1«W. 


COMMISBOIAL  ElEOTBIO  L.  &  P.  Co.  ▼.  JUDSOIf . 


108 


Gspltal  fltock  and  franchlset  of  a  corporation 
requires  that  the  net  earnings  be  ascertained 
by  deducting  from  the  gross  recehpts  the  cur- 
rent disbursements,  increased  debts*  and  depre- 
ciation In  use  of  the  tangible  property,  and  then 
capitalizing  at  6  per  cent,  and  reducing  the 
total  thus  found  to  the  common  basis  of  as- 
sessment throughout  the  state.  Chicago  Union 
Traction  Co.  t.  State  Bd.  of  Equalization,  114 
Fed.  557. 

In  the  states  of  Indiana,  Michigan,  Pennsyl- 
Tanla,  Tennessee,  and  Washington  no  separate 
Taluatlon  of  franchises  for  taxation  Is  made. 
These  are  taxed,  but  only  as  associated  with 
corporate  property  the  yalue  of  which  Is  more 
or  leas  affected,  usually  enhanced,  by  the  fran- 
chiaes  In  connection  with  which  It  is  used. 
Western  U.  Teleg.  Co.  v.  Taggart,  141  Ind. 
281,  40  N.  B.  1051,  Affirmed  in  163  U.  S.  1, 
41  L..  ed.  49,  16  Sup.  Ct.  Rep.  1054;  Western 
U.  Teleg.  Co.  t.  Henderson,  68  Fed.  588;  De- 
troit Citizens'  Street  R.  Co.  y.  Detroit,  125 
Mich.  673,  85  N.  W.  06,  86  N.  W.  809;  Com.  y. 
Delaware,  S.  &  S.  R.  Co.  165  Pa.  44,  54,  30  Atl. 
522.  523;  also  3  Dauph.  Co.  Rep.  249;  Com. 
y.  Mauor  Gas  Coal  Co.  188  Pa.  195,  41  Atl. 
605 ;  Com.  y.  Ontario,  C.  &  S.  R.  Co.  188  Pa. 
205,  41  Atl.  607 ;  Com.  y.  Pennsylyanla  Coal 
Co.  107  Pa.  551,  47  Atl.  740 ;  Loulsyllle  &  N. 
R.  Co.  y.  Bate,  12  Lea,  673;  Commercial  Elec- 
tric Ught  &  P.  Co.  y.  Judson,  21  Wash.  49, 
56  Pac.  829;  Chehalis  Boom  Co.  y.  Chehalis 
Coonty,  24  Wash.  135,  63  Pac.  1123. 

In  New  Jersey,  under  a  statute  directing  the 
state  board  of  assessors  in  assessing  railroads 
to  yalue  separately  (1)  the  main  stem  100 
fee  wide  with  its  superstructures,  (2)  the  other 
real  estate  used  for  railroad  purposes,  (3)  the 
tangible  personal  property,  and  (4)  the  fran- 
chises.— the  method  adopted  with  resr^ect  of 
the  franchise  of  a  railroad  taxable  under  the 
act  was  to  take  the  amount  of  the  funded  and 
other  debts  and  of  the  capital  stock  and  ascer- 
tain the  yalue  thereof:  and  where  the  aggre- 
gate yalue  exceeded  the  entire  amount-  of  the 
tangible  property,  It  was  lessened  by  such 
amount,  and  60  per  cent  of  the  balance  was 
deemed  the  yalue  of  the  franchise ;  and  where 
that  aggregate  was  less  than  the  total  of  the 
tangibles,  then  the  gross  earnings  of  the  road 
were  resorted  to,  and  20  per  cent  of  these 
taken  to  represent  the  yalue  of  the  franchise. 
The  supreme  court  did  not  deem  it  a  duty  to 
express  any  opinion  upon  this  method,  but  was 
concerned  on:y  to  decide  whether,  when  ap- 
plied in  the  case  at  bar,  the  result  was  that 
the  true  yalue  of  the  franchises  had  thereby 
been  arriyed  at,  and  it  held  that  the  first  proc- 
ess as  to  productlye  roads  yielded  no  erroneous 
resultii,  but  that  the  gross-earnings  rule  as  to 
unproductiye  roads  resulted  in  oyeryaluation. 
Central  R.  Co.  y.  State  Bd.  of  Assessors,  49 
N.  J.  L.  1,  7  Atl.  306. 

In  Kentucky  the  state  court  of  appeals  de- 
cided that  in  ascertaining  the  yalue  of  a  cor- 
porate franchise  for  taxation  uuder  a  statutory 
direction  to  the  board  of  yaluatlon  and  assess- 
mentr  from  a  sworn  report  from  the  corpora- 
tion and  such  other  eyidence  as  might  be  be- 
fore it,  to  deduct  the  yalue  of  all  tangible  cor- 
porate property  already  assessed  from  the  en- 
tire corporate  property,  real  and  personal,  tan- 
gible and  intangible.  Including  all  assests  on 
band  and  the  franchise  as  well  all  embraced 
as  a  unit,  and  to  treat  the  balance  as  the 
worth  of  the  franchise,  the  body  charged  with 
the  duty  of  fixing  the  tax  might  justly  take 
as  a  basis  all  the  assets  in  the  possession  of  the 
corporation,  although  two  thirds  of  these  were 
acquired  with  borrowed  money  represented  by 
bonds  outstanding  and  still  unpaid.  That  this 
was  Dot  taxing  a  debtor  on  the  amount  of  his 
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Indebtedness,  but  on  the  property  he  had  that 
he  went  into  debt  to  get,  and  that  neither  cor- 
poratloiis  nor  Indlylduals  were  to  be  credited 
with  their  outstanding  debts  upon  theh-  prop- 
erty assessed  for  taxation.  The  court  said  that, 
by  the  term  "capital  stock"  in  the  statutes, 
the  legislature  meant  to  include  the  entire 
property,  real  and  persdnal,  tangible  and  In- 
tangible, all  assets  on  hand  and  the  franchise 
also  as  an  entirety,  and,  deducting  the  tangi- 
ble property  already  assessed,  treat  the  balance 
as  the  yalue  of  the  franchise  to  be  taxed. 
Henderson  Bridge  Co.  y.  Com.  99  Ky.  623,  29 
L.  R.  A.  73,  31  S.  W.  486,  Affirmed  In  166  U. 
S.  150,  41  L.  ed.  953,  17  Sup.  Ct.  Rep.  532. 

In  a  subsequent  case  where  the  same  corpo- 
ration challenged  the  yalldity  of  a  later  tax, 
the  same  court,  by  Payuter,  Ch.  J.,  said,  the 
action  Inyolyed  the  right  to  compel  the  Hen- 
derson Bridge  Company  to  pay  its  franchise 
tax  for  1897,  the  franchise  haying  been  yal- 
ued  in  the  same  way  that  It  was  when  the 
right  to  collect  the  tax  upon  it  was  inyolyed 
in  the  last  cited  case.  Since  that  time,  it  was 
added,  the  right  to  collect  the  franchise  tax  on 
yaluatlons  under  the  same  law  by  the  same  au- 
thority and  on  the  same  basis  has  been  before 
this  court  in  Paducah  Street  R.  Co.  y.  Mc- 
Cracken,  20  Ky.  L.  Rep.  1294.  49  S.  W.  178; 
South  Coyington  &  C.  Street  R.  Co.  y.  Belleyue, 
20  Ky.  L.  Rep.  1184,  49  S.  W.  23;  Louisyille 
R.  Co.  y.  Com.  20  Ky.  L.  Rep.  1509,  49  S.  W. 
486 ;  and  Louisyille  &  J.  Ferry  Co.  y.  Com.  22 
Ky.  L.  Rep.  446,  57  S.  W.  624,— in  each  of 
which  cases  the  court  expressly  or  impliedly 
sustained  the  yaluatlon  and  assessment  of  the 
franchise.  To  sustain  the  attack  here  necessi- 
tates oyerrullng  these  cases,  and  this  we  de- 
cline to  do.  Henderson  Bridge  Co.  y.  Negley, 
23  Ky.  L.  Rep.  746,  63  S.  W.  989. 

If  In  assessing  the  tangible  property  of  a 
railroad  under  the  Kentucky  system  the  com- 
missioners charged  with  that  duty  take  into 
consideration  the  yalue  of  the  franchise,  no 
ground  of  complaint  is  thereby  afforded  against 
the  assessment  of  the  franchise  by  the  state 
board  of  yaluatlon  when  that  body,  without 
increasing  the  yalue  thereof  oyer  previous 
years,  deducts  the  whole  yaluatlon  of  the  tan- 
gible property  as  made  by  the  commissioners. 
Southern  R.  Co.  y.  Coulter,  24  Ky.  Ij.  Rep. 
203,  68  S.  W.  873. 

But  the  Kentucky  corporate  tax  act  is 
deemed  really,  at  least  so  far  as  foreign  cor- 
porations are  concerned,  to  impose  a  tax  only 
upon  property  within  the  state,  and  not  tech- 
nically upon  franchises  though  these  affect  the 
yalue  of  the  property,  since  thereby  are  em- 
braced both  tangible  and  Intangible  assets, 
real  and  personal  estate, — all  treated  as  an 
entirety  and  assessed  in  solido.  Adams  Exp. 
Co.  y.  Kentucky,  166  U.  S.  171,  41  L.  ed.  960, 
17  Sup.  Ct.  Rep.  527 ;  Western  U.  Teleg.  Co.  y. 
Norman,  77  Fed.  13. 

In  Ohio  much  the  same  state  of  affairs  ex- 
ists. The  statute  differs  from  that  of  Ken- 
tucky in  yerbal  respects  only,  and  Is  Interpreted 
in  the  same  way.  State  ew  rel.  Poe  y.  Jones, 
51  Ohio  St.  492,  37  N.  E.  945 ;  Adams  Exp.  Co. 
y.  State,  55  Ohio  St.  69,  44  N.  E.  506,  165  U. 
S.  194,  41  L.  ed.  683,  17  Sup.  Ct.  Rep.  305, 
Rehearing  denied  In  166  U.  S.  185,  41  L.  ed. 
965,  17  Sup.  Ct.  Rep.  604. 

The  North  Carolina  Constitution  yested  In 
township  trustees  alone  the  power  to  yalue 
real  estate  and  personal  property,  and  author- 
ized, without  commanding,  the  legislature  to 
tax  franchises.  The  courts  held  there  waa  a 
lack  of  legislatlye  competency  to  take  away 
from  township  authorities  their  constitutional 
power  to  assess  corporate  tangible  property, 
but  that  the  assessment  of  franchises  might  be 
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proTided  for  by  means  of  a  state  board.  The 
courts  did  not  feel  called  upon,  and  would  not 
undertake,  to  formulate  the  principles  upon 
which  corporate  franchises  should  be  valued, 
but  contented  themselves  with  saying  that  they 
were  capable  of  valuation  apart  from  the  cor- 
porate property,  and  If  erroneous  principles 
were  applied  so  that  overvaluation  resulted 
the  corporations  would  In  proper  cases  be  en- 
titled to  relief.  Wilmington,  C.  ft  A.  B.  Co.  v. 
Brunswlclc  County,  72  N.  C.  10;  Richmond  ft 
D.  R.  Cs.  N.  C.  Dlv.  V.  Brogden,  74  N.  C.  707; 
Richmond  ft  D.  R.  Co.  v.  Alamance,  84  N.  C. 
507 ;  Atlantic,  T.  ft  O.  R.  Co.  v.  Mecklenburg, 
87  N.  C.  129. 

Since  these  cases  were  decided  the  statute 
law  of  North  Carolina  in  point  has  undergone 
a  change.  The  present  act,  called  the  machin- 
ery act  (Pub.  Laws  1901,  chap.  7,  H  4^-50, 
amending  Laws  1899,  chap.  15),  requires  the 
assessment  of  corporate  franchises  apart  from 
tangible  property  after,  but  not  until,  June  1, 
1903.  Jackson  v.  Corporation  Commission,  130 
N.  C.  <t85,  42  S.  B.  128. 

In  Nevada  it  was  said,  In  1875,  that  no  prin- 
ciple of  valuation  was  prescribed  by  the  laws 
of  that  state;  that  the  statutes  defined  dif- 
ferent species  of  property,  and  provided  for 
their  assessment  at  the  actual  cash  value,  but 
that,  as  to  the  mode  of  ascertaining  the  cash 
value,  the  statute  law  was  silent.  That  no 
BubaldJary  principles  of  valuation  were  laid 
down  to  guide  the  owner  in  making  a  state- 
ment (n  those  cases  where  a  statement  speci- 
fying values  was  required,  and  that  the  asses- 
sor was  left  wholly  unrestricted  In  making  his 
estimate.  State  v.  Central  P.  R.  Co.  10  Nev. 
47.  The  court  there  Justified  the  unit  and  en- 
tirety rule. 

The  question  of  deductions  from  the  data 
upon  which  corporate  franchises  are  valued  is 
not  lesft  troublesome  than  the  question  of  the 
elements  to  be  included  therein.  Here,  again, 
the  rules  vary  with  the  varying  Jurisdictions, 
and  the  best  that  can  be  done  in  elucidation  is 
the  citation  of  special  Instancea 

In  Connecticut  ascertained  and  unpaid  losses 
owing  by  a  mutual  Insurance  company  subject 
to  a  franchise  tax  equal  to  a  stated  percentage 
on  the  amount  of  cash  capital  belonging  to  it 
upon  a  named  date  are  to  be  deducted  in  com- 
puting such  capital.  Colte  v.  Connecticut  Biut. 
L.  Ins.  Co.  36  Conn.  513. 

But  such  a  company  is  not  entitled  to  deduct 
the  amount  of  declared  but  undistributed  divi- 
dends applicable  toward  the  reduction  of  pre- 
mium notes  of  policy  holders  not  included  In 
the  capital  account.    Ibid. 

In  Kentucky  debts  are  not  deductible.  Hen- 
derson Bridge  Co.  v.  Com.  99  Ky.  623,  29  L. 
R.  A.  73,  31  8.  W.  486 ;  Paducah  Street  R.  Co. 
v.  McCracken,  20  Ky.  L.  Rep.  1294,  49  S.  W. 
178. 

As  the  Massachusetts  statute  for  taxing  cor- 
porations according  to  the  aggregate  market 
value  of  their  shares  of  stoclc  only  provided  for 
deducting  real  estate  and  machinery  locally 
taxed,  a  corporation  taxable  thereunder  was 
not  entitled  to  a  deduction  of  any  other  tax- 
able property  It  possessed.  Com.  v.  New  Eng- 
land Slate  ft  Tile  Co.  13  Allen,  391. 

And  it  is  no  answer  to  an  application  by  a 
Massachusetts  corpora/tlon  for  a  reduction  of 
an  assessment  upon  Its  real  estate  and  machin- 
ery that  the  assessed  valuation  as  It  stands 
was  deducted  in  assessing  its  franchise  tax 
from  the  fair  cash  value  of  its  shares.  The 
two  taxes  are  not  complementary, — Intended  to 
divide  between  them  the  corporate  property. 
Tremont  k  S.  Mills  v.  Lowell,  178  Mass.  469, 
69  N.  K.  1007. 

In  New  York,  in  assessing  a  tax  upon  the 
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corporate  franchise  of  a  domestic  corporation 
which  has  paid  6  per  cent  or  more  dividends 
under  a  statute  providing  that  every  domestic 
corporation,  and  every  foreign  one,  doing  busi- 
ness in  that  state  shall  be  liable  to,  and  pay,  a 
tax  as  a  tax  upon  its  franchise  or  business,  into 
the  state  treasury  annually,  computed,  when 
during  the  year  a  dividend  of  6  per  cent  or 
more  has  been  declared  upon  the  par  value  of 
the  capital  stock,  at  a  stated  rate  upon  the 
capital  stock  for  each  1  per  cent  of  dividend  so 
declared,  and  in  the  case  of  a  corporation  pay- 
ing no  dividend  or  less  than  6  per  cent  divi- 
dend, at  another  rate  upon  e&ch  dollar  of  the 
valuation  of  the  capital  made  according  to  a 
method  therein  prescribed, — ^the  tax  is  based 
on  the  par  value  of  the  stock,  and  hence  it  Is 
Immaterial  what  the  amount  of  the  assets  are. 
nor  are  the  corporate  debts  deductible.  People 
ex  reL  Jewelers'  Circular  Pub.  Co.  v.  Roberts, 
155  N.  Y.  1.  49  N.  E.  248. 

It  is  otherwise  in  the  ease  of  a  nondlvldend 
paying  corporation  where  the  basis  of  the  tax 
is  the  actual,  and  not  the  par,  value  of  the 
capital  stock.  People  ew  rel.  Wiebusch  ft  H. 
Co.  V.  Roberts,  154  N.  Y.  101«  47  N.  E.  980. 

In  Pennsylvania,  under  the  act  of  June  8, 
1891  (P.  L.  229),  in  valuing  the  capital  stock, 
including  the  franchise  of  a  corporation,  the 
corporate  debts  are  facts  relevant  to  take  into 
account,  but  not  specifically  to  be  deducted. 
Com.  V.  New  York,  P.  ft  O.  R.  Co.  188  Pa.  169, 
41  Atl.  594 ;  Com.  v.  Manor  Gas  Coal  Co.  188 
Pa.  195,  41  AU.  605;  Com.  v.  Beech  Creek  B. 
Co.  188  Pa.  203,  41  Atl.  605 ;  Com.  v.  Shamo- 
kln,  S.  &  L.  R.  Co.  3  Dauph.  Co.  Rep.  168 ;  Com. 
V.  Lake  Shore  ft  M.  S.  R.  Co.  3  Dauph.  Co.  Rep. 
172;  Com.  v.  Mammoth  Vein  Coal  ft  I.  Co.  8 
Dauph.  Co.  Rep.  220 ;  Com.  v.  Jamestown  ft  F. 
R.  Co.  8  Dauph.  Co.  Rep.  214. 

X.  Adminiitratian  and  relief. 

In  this  division  no  attempt  has  been  made  to 
collate  the  slmost  Innumerable  decisions  re- 
lating to  defects  and  irregularities,  objections, 
acts,  and  omissions  of  either  public  officers  In 
assessing  and  collecting,  or  taxpayers  In  re- 
viewing or  resisting  taxes,  or  respecting  suits^ 
actions,  or  special  proceedings,  points  of  prac> 
tice  or  procedure,  or  rights  and  remedies  which 
the  authorities  on  the  one  hand,  or  taxpayers 
on  the  other,  must  or  may  pursue  or  have  in 
enforcing,  contesting,  or  recovering  back  taxest 
except  in  so  far  only  as  the  cases  in  point  have 
had  peculiar  and  appropriate  application  to  the 
particular  kind  of  taxation  that  Is  the  subject 
of  this  note.  There  have  been  several  of  these, 
but  they  do  not  lend  themselves  to  systemisa- 
tion. 

When  a  state  imposes  a  specific  tax  upon  the 
franchises  of  corporations  doing  business  with- 
in its  borders,  and  requires  every  such  corpo- 
ration to  take  out  a  license,  not  only  as  evidence 
of  the  payment  of  the  tax,  but  also  as  a  con- 
dition upon  which  its  privileges  may  be  exer- 
cised or  its  business  pursued ;  and  a  county  Is 
without  any  legal  authority  to  add  thereto  a 
county  tax, — the  refusal  of  the  proper  ofllcer 
to  issue  a  license  to  a  corporation  applying  for 
one  and  entitled  to  have  it,  unless  it  will  pay 
an  additional  county  tax,  does  not  Justify  such 
corporation  In  carrying  on  business  without 
such  license,  nor  save  it  from  the  pains  and 
penalties  of  so  doing;  but  its  remedy  is  by 
mandamus  to  the  officer  to  compel  him  to  Is- 
sue the  license.  Phoenix  Carpet  Co.  v.  States 
118  Ala.  143,  22  So.  627. 

When  s  railroad  has  and  operates  under  two 
franchises,  one  from  the  state  subject  to  state 
taxation,  and  the  other  from  the  United  States 
and  exempt  therefrom,  and  makes,  as  required" 
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by  a  utate  Btatute,  a  written  statement  to  a 
state  board  for  the  purpose  of  being  assessed 
npon  Its  franchise,  roadway,  roadbed,  rails  and 
rolling  stock,  stating  in  a  lump  amount  the 
value  thereof  within  the  state,  while  it  is  not 
of  necessity  concluded  thereby  from  showing 
the  contrary,  yet  in  the  absence  of  qualiflcsr 
tion  or  opposing  proof,  it  is  presumed  that  the 
taxable,  and  not  the  exempt,  franchise  was 
meant,  and  a  general  assessment  accordingly 
Is  valid.  People  v.  Central  P.  R.  Co.  105  Cal. 
576,  38  Pac  905. 

Where,  under  a  statutory  system  of  railroad 
taxation,  the  value  of  each  railroad,  its  rights, 
franchises,  and  property  for  the  purposes  of 
taxation  is  assessed  by  a  state  board  whose  de- 
termination is  made  conclusive,  and  the  basis 
of  whose  action  is  a  sworn  return  made  by  the 
railroad  annually  in  January  covering  sundry 
Items  showing  Its  condition.  Including  the  num- 
ber and  market  value  of  its  shares  of  stock  and 
its  cash  on  hand  on  the  first  day  of  the  month, 
the  amount  of  which  Is  to  be  deducted  in  fixing 
the  assessment,  but  which  statement  such  board 
has  the  right  and  power  to  correct;  if  an  as- 
sessment is  made  and  the  tax  accordingly  paid, 
the  state  can  recover  no  additional  sum,  al- 
though it  afterwards  turns  out  that  the  item 
deducted  as  cash  on  hand  was  much  too  large 
because  of  Including  many  elements  not  properly 
■o  classified,  and  this  although  the  board  had 
too  limited  a  time  and  no  power  to  summon  wit- 
nesses and  investigate  books  to  learn  the  truth. 
State  V.  New  Yorlc,  N.  H.  ft  H.  R.  Co.  60  Conn. 
326,  22   AU.   765. 

When  the  Constitution  and  statutes  commit 
to  ofllcers  selected  for  the  purpose  the  duty  of 
aasessing  the  capital  stock  and  franchlies  of 
corporations,  and  provide  for  no  review  by  the 
Judicial  branch  of  the  government,  the  courts 
are  powerless  to  reduce  an  overvaluation  when 
the  assessors  act  without  fraud  and  accord- 
ing to  law.  Ottawa  Glass  Co.  v.  McCaleb,  81 
111.  557 ;  Coal  Run  Coal  Co.  v.  Flnlen,  124  111. 
666.  17  N.  B.  11. 

The  omission  of  a  corporation  to  make  the 
required  statutory  return  to  the  board  of  equal- 
ization as  the  basis  for  that  body  to  assess  Its 
capital  stock  'and  franchise  because  It  was  not 
supplied  with  blank  forms  and  instructions, 
nor  was  any  return  demanded  of  It,  does  not 
invalidate  a  tax  laid  upon  Its  capital  stock  and 
franchise  when  the  assessing  board  Is  charged 
by  law  to  value  the  capital  stock  and  franchises 
of  corporations.  Is  empowered  to  do  so  upon 
other  evidence  than  corporate  returns  afford, 
and  acts  at  public  meetings  where  corpora- 
tions have  full  opportunity  to  appear  and  be 
heard.  Pacific  Hotel  Co.  v.  Lleb,  83  111.  602, 
Followed  in  Elgin  aty  Bkg.  Co.  v.  Eaton,  8  111. 
App.  482. 

It  is  not  a  valid  objection  that  the  valuation 
of  the  capital  stock  and  franchise  of  a  rail- 
road corporation  using  and  operating  a  line  of 
railroad,  of  which  it  owns  in  fee  three-fifths 
and  leases  two-fifths  from  other  roads  of  the 
mileage  of  the  main  track.  Is  distributed  to 
counties  where  only  leased  lines  are  operated, 
whoi  the  taxing  statute  requires  that  the  ag- 
gregate assessment  on  capital  stock  and  fran- 
chises shall  be  distributed  proportionately  to 
the  several  counties  In  like  manner  that  the 
property  denominated  railroad  track  is  dlstrlb- 
Dted,  which  is  In  proportion  that  the  length 
of  the  main  track  In  each  county  bears  to  the 
whole  length  of  the  road  In  the  state;  and 
when  lines  leased,  as  well  as  those  owned,  are 
In  express  terms  taxable  to  the  corporation 
using  and  oi>erating  them  as  a  part  of  Its  gen- 
eral system  under  charter  authority.  Huck  v. 
Chicago  ft  A.  R.  Co.  86  111.  852. 

A  charge  that  a  board  of  equalisation  acted 
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without  any  basis  of  fact  In  valuing  the  capital 
stock  and  franchise  of  a  railroad  corporation 
for  the  purpose  of  taxation  is  unsustalned  when 
there  was  before  it  a  return  purporting  to  ema- 
nate from  a  representative  of  the  corporation 
m  conformity  with  a  statute  requiring  such  a 
return  to  be  made  by  the  corporation,  since  the 
board  had  a  right  to  rely  thereon  in  the  absence 
of  any  showing  that  It  was  untrue  or  incorrect. 
Union  Trust  Co.  v.  Weber,  96  III.  346. 

The  validity  of  such  tax  is  not  in  the  least 
affected  by  the  omission  of  such  board  properly 
to  apportion  the  proceeds  thereof  among  the 
counties  thereunto  entitled,  nor  by  its  Improper 
distribution  thereof.  The  road  is  not  Injured, 
— it  cannot  be  called  upon  to  pay  twice^  nor 
any  more.  It  is  for  a  county  deprived  of  its 
Just  share  to  complain  and  seek  redress  from 
the  state  or  the  offending  officera    Ibid. 

There  is  a  dictum  in  that  case  that  the  right 
of  way,  depot  grounds,  railroad  track,  and 
franchise  of  a  railroad  corporation  are  liable 
to  taxation  without  reference  to  their  owner- 
ship, and  that  the  listing  them  in  the  wrong 
name  as  owner  affords  no  ground  for  enjoining 
the  tax,  in  no  wise  renders  it  Inequitable  and 
unjust.  The  proposition  is  without  weight,  as 
in  the  particular  case  the  court  held  that  the. 
listing  was  to  the  real  owner  by  name,  and  the 
chief  Justice,  in  concurring  in  the  result,  was 
careful  to  withhold  his  assent  from  the  views 
expressed  In  the  opinion.    Ibid, 

When  a  law  requires  corporations  to  furnish, 
for  the  purposes  of  taxation,  to  a  public  officer 
&  statement  under  oath  in  a  form  he  prescribes, 
showing  certain  facts,  and  makes  it  his  duty, 
in  case  such  statement  is  not  furnished,  to  ol>- 
taln  the  needful  information  by  other  means, 
and  lay  it  before  the  state  board  of  assessment 
and  equalisation  as  a  basis  for  Its  action,  the 
submission  of  an  unsworn  statement  is  equiva- 
lent to  rendering  none  at  all,  and  leaves  a  cor- 
poration in  that  situation  without  ground  of 
complaint  that  the  valuation  set  down  by  it  in 
the  unverified  statement  was  Increased  without 
any  notice  to  it.  Iowa  ft  D.  Teleph.  Co.  T. 
Schamber  (S.  D.)  91  N.  W.  78. 

A  statute  making  It  a  misdemeanor  punish- 
able by  a  fine  of  1 1,000,  and  $50  a  day  addi- 
tional, for  a  corporation  or  its  ofilcers  wilfully 
to  fall  or  to  refuse  to  make  a  report  to  the 
state  auditor  as  the  basis  of  a  tax  upon  the  v) 
corporate  franchise.  Is  infringed,  and  the  pen- 
alty therein  prescribed  is  Incurred,  by  the  mere 
omission  to  make  such  a  report,  without  any 
proof  of  actual  knowledge  of  the  law  (since  ev- 
eryone is  presumed' to  know  the  law),  or  of  a 
demand  or  request  from  the  auditor,  or  of  any 
notice  to  the  corporation.  It  is  sufficient  that 
the  failure  la  voluntary.  Louisville  ft  J.  Ferry 
Co.  V.  Com.  104  Ky.  726.  47  S.  W.  877.  This 
ruling  simply  nullifies  the  word  "wilfully**  in 
a  penal  statute. 

Tlie  law  involved  required  the  auditor  to  pre- 
scribe the  form  of  such  corporate  report,  but 
the  court  held  that  this  did  not  charge  him 
with  any  duty  to  furnish  such  form  to  the  cor- 
porations required  to  report,  nor  even  to  notify 
any  corporation  to  make  a  report,  in  spite  of 
the  heavy  penalties  imposed  for  wilful  failure 
or  refusal  to  do  so.    Ibid. 

The  court  thought  it  involved  too  much  ex- 
pense, snd  entailed  too  much  labor  upon  the 
auditor,  to  go  or  send  to  corporations  through- 
out the  state,  and  that  he  was  not.  In  the  ab- 
sence of  explicit  statutory  direction,  bound  to 
undertake  this  labor.  The  corporations  kn^w 
the  law  and  where  to  find  the  auditor. 

It  may  be  remarked,  in  passing,  that  the 
comptroller  of  the  state  of  New  York  performs 
Just  that  labor  without  difficulty,  notwithstand- 
ing the  disparity  In  the  area  of  and  number  of 
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corporations  In  the  Empire  state  In  comparison 
with  the  extent  of  and  companies  In  Kentucky. 

The  validity  of  a  tax  upon  corporate  fran- 
chises assessed  by  a  state  board  acting  upon  re- 
ports from  the  corporations  themselyes  and 
such  other  evidence  as  may  come  before  it  is 
unaffected  by  the  circumstance  that  no  appeal 
is  allowed  from  its  determination.  Paducah 
Street  R.  Co.  t.  McCracken,  20  E:y.  L.  Rep. 
1204,  49  S.  W.  178. 

When  the  statute  provides  that  should  any 
corporation  fail  to  re];>ort  annually  on  or  be- 
fore a  stated  date  the  state  board  shall  proceed 
to  ascertain  the  facts  and  value  the  franchise 
for  taxation  It  is  intended  that  such  board 
may  exercise  its  power  at  any  time,  especially 
as  a  further  section  provides  for  the  calling 
of  it  together  from  time  to  time  as  the  business 
of  the  board  requires.  Such  board  therefore 
may,  when  no  reports  have  been  made,  assess 
the  corporation  in  default  upon  its  franchise 
for  several  past  yeara  Louisville  &  J.  Ferry 
Co.  Y.  Com.  22  Ky.  L.  Rep.  446,  57  S.  W.  624  ; 
Stone  V.  Louisville,  22  Ky.  L.  Rep.  423,  57  S. 
W.  627. 

When  there  is  no  statutory  provision  to  the 
contrary,  a  corporate  franchise  is  taxable  where 
•the  corporation  has  its  head  office,  and  in  the 
case  of  a  local  water  corporation  whose  entire 
franchise  is  taxable  in  a  city,  although  It  is 
partly  exercised  beyond  the  city  limits,  the 
state  board  of  valuation  may  be  constrained  to 
refrain  from  apportioning  the  tax  to  Jurisdic- 
tions outside  such  city.  Frankfort  v.  Stone,  22 
Ky.  L.  Rep.  25,  56  S.  W.  679,  Rehearing  denied 
in  22  Ky.  L.  Rep.  502,  58  8.  W.  373. 

A  tax  assessed  according  to  law  upon  the 
corporate  franchise  of  a  bridge  company  by  a 
state  board  is  not  invalidated  by  the  work  of 
computation  having  been  intrusted  to  a  clerk 
workiug  under  the  direction  and  supervision  of 
such  board.  Louisville  Bridge  Co.  v.  Louis- 
ville, 23  Ky.  L.  Rep.  1655,  65  8.  W.  814. 

Under  the  Kentucky  system  of  railroad  tax- 
ation the  tangible  property  is  assessable  by  the 
state  railroad  commissioners  and  the  franchise 
by  the  state  board  of  valuation  and  assessment. 
Southern  tt.  Co.  v.  Coulter,  24  Ky.  L.  Rep.  203. 
68  S.  W.  873. 

And  when,  under  such  system,  the  state  board 
of  valuation  and  assessment  decides  that  a 
railroad  corporation  Is  not  liable  to  a  local  tax 
upon  its  franchise  for  a  given  year  or  years  be- 
cause by  a  mistaken  construction  of  the  stat- 
ute it  supposed  that  the  local  tangible  property 
must  be  deducted  from  the  apportioned  value 
of  the  franchise,  which  was  ascertained  In  the 
first  instance  by  a  general  deduction  of  all  the 
tangibles,  so  that  for  such  year  or  years  no  lo- 
cal tax  upon  the  franchise  was  assessed  or 
paid,  the  railroad  thereunto  liable  is  not  dis- 
charged, nor  is  the  public  estopped  from  assess- 
ing it  for  such  tax  in  subsequent  years.     Ibid. 

Notwithstanding  the  language  of  the  fran- 
chise tax  statute  In  providing  for  the  payment 
by  corporations.  In  addition  to  other  taxes  im- 
posed by  law,  of  a  state  tax  upon  their  fran- 
chises and  a  local  tax  thereon  In  the  several 
subdivisions  where  they  are  exercised,  and  for 
a  state  board  to  value  them  according  to  rules, 
whereby  is  taken  the  grand  total  value  of  ev- 
erything possessed  by  a  given  corporation  sub- 
ject to  the  taxes,  from  which  the  total  value 
of  its  tangibles  Is  deducted  and  the  balance 
deemed  the  value  of  its  franchise ;  and  in  then 
nrovidlug  for  an  apportionment  in  the  case  of 
railroad  and  other  transportation  and  trans- 
mission companies  for  local  franchise  taxes  ac- 
cording to  mileage,  "less  the  value  of  any  tan- 
gible property  assessed  or  liable  to  assessment" 
in  the  local  district, — the  local  tangible  prop- 
erty is  not  to  be  taken  out  a  second  time.  /bid. 
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A  statute  providing  that  any  eorpotntfon  air- 
grleved  by  a  tax  levied  as  an  excise  npon  the 
value  of  Its  capital  stock  according  to  the  mar- 
ket value  of  its  shares  may  petition  the  supreme 
court  In  the  nature  of  a  petition  of  right  set- 
ting forth  the  amount  of  the  tax  or  excise  and 
the  general  legal  grounds,  if  any,  for  assert- 
ing that  it  should  not  have  been  exacted,  and 
the  speciHc  facts  upon  which  such  assertion 
rests,  confers  no  Jurisdiction  to  correct  errors 
of  Judgment  resulting  merely  in  an  overvalua- 
tion of  the  shares,  although  the  corporation  in- 
sists that  if  these  had  been  correctly  valued 
there  could  and  would  have  been  no  tax  at  all 
assessed,  because  the  lawful  deductions  for 
property  otherwise  taxed  exceed  the  total  real 
value  of  the  sharea  Boston  Mfg.  Co.  v.  Com. 
144  Mass.  598,  12  N.  E.  362. 

To  sustain  a  charge  of  excessive  valuation  of 
corporate  property  and  franchise  so  as  to  war- 
rant a  court  In  interfering  with  an  assessment, 
the  proof  offered  must  relate  to  the  values  at 
the  time  of  which  the  assessment  speaks.  In 
the  absence  of  any  proof  but  that  which  relates 
to  an  anterior  time,  the  valuation  must  stand. 
State,  Williams,  Prosecutor,  v.  Bettie,  50  N.  J. 
L.  132,  11  Atl.  17. 

In  New  Jersey  a  domestic  railroad  corpora- 
tion operating  a  steam  surface  railway  between 
two  cities,  and  still  occasionally  using  its  rail- 
road tracks  upon  the  highways  of  one  of  such 
cities  for  steam  surface  railroad  purposes;  and 
which  in  the  same  connection  owns  a  power- 
house, poles,  dynamos,  cars,  and  other  equip- 
ment of  an  electric  passenger  railway  operated 
over  the  same  tracks  In  such  city, — is  to  be  as- 
sessed and  taxed  by  the  state  board  of  assess- 
ors upon  its  tracks  and  franchise,  and  by  the 
municipality  upon  the  electric  line  and  its 
equipment  as  property  not  used  for  railroad 
purposes  Camden  &  A.  R.  Co.  v.  Atlantic 
City,  58  N.  J.  L.  316;  33  Atl.  198. 

Notwithstanding  a  statute  Imposing  a  fran- 
chise tax  upon  a  domestic  railroad  corporation, 
measured  by  its  gross  receipts,  points  out  meth- 
ods of  collection,  and  reserves  no  Hen  upon  the 
property,  when  a  corporation  becomes  insolvent, 
and  passes  into  the  hands  of  operating  receiv- 
ers under  sequestration  proceedings  instituted 
by  a  Judgment  creditor,  and  under  mortgage 
foreclosure  for  debts  exceeding  the  total  as- 
sets,— the  state  may  apply  directly  to  the  court 
whose  officers  such  receivers  are  for  and  ob- 
tain an  order  directing  them  to  pay  the  taxes 
in  default  out  of  the  gross  earnings  on  hand. 
Central  Trust  Co.  v.  New  York  City  &  N.  B. 
Co.  110  N.  Y.  250,  1  L.  R.  A.  260,  18  N.  B.  92. 

When,  under  the  New  York  statutes,  an  ap- 
plication is  made  to  the  state  comptroller  by  a 
domestic  railroad  corporation  for  a  revision  or 
readjustment  of  franchise  taxes  assessed  upon 
it  in  past  years,  the  affidavit  of  verflcation  ap- 
pended to  the  petition  purporting  to  be  that  of 
an  officer  of  the  corporation  is  not  fatally  de- 
fective in  not  being  signed  by  the  affiant,  when 
be  is  named  therein  and  has  signed  the  peti- 
tion. Nor  is  it  insufficient  because  of  qualify- 
ing the  oath  that  the  facts  set  up  in  the  peti- 
tion are  true  by  the  words  "to  the  best  of  the 
deponent's  knowledge  and  belief."  People  v. 
Campbell,  88  Hun,  544,  34  N.  Y.  Supp.  801. 

Such  a  petition  affords  Jurisdiction  to  the 
state  comptroller  to  revise  and  readjust  the 
taxes  according  to  Its  prayer,  when  the  rail- 
road officer  subscribing  and  verifying  it  states 
in  the  body  of  it  that  he  has  examined  the  rec- 
ords kept  by  the  railroad  during  the  years  in- 
volved, and  that  as  shown  by  said  records  a  cer- 
tain part  of  the  capital  stock  was  employed 
without  the  state  during  that  time,  without 
added  proof  that  the  corporate  books  and  rec- 
ords were  correct.    Ibid, 
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The  OMirts  an  not  governed  by  the  rales  ap- 
plicable to  appeals  from  Judgments  in  actions 
at  law  in  rerlewlng  a  decision  of  the  comptrol- 
ler on  sBch  an  application.  Tlie  strict  rules  of 
eridence  in  actions  do  not  apply  to  snch  a  pro- 
ceeding. The  comptroller  is  not  restricted  to 
common-law  proof,  but  may  act  upon  alBdayits 
(citing  Pisople  99  rel.  Harlan  &  H.  Co.  t.  Camp- 
bell, 139  N.  Y.  6S,  34  N.  E.  753).  He  Is  in  fact 
an  aasecBor,  and  may  determine  matters  before 
him  Bpon  eyidence  which  would  be  Inadmissible 
In  common-law  actions.  (Citing  People  em  rel. 
RoebllBg's  Sons  Co.  ▼.  Wample,  138  N.  Y.  682, 
34  N.  S.  386.)     /Md. 

That  the  state  comptroller  decided  that  taxes 
for  a  giyen  year  should  be  canceled  on  the 
groond  that  the  subject  thereof  was  exempt 
constitutes  no  estoppel  upon  his  successor  in 
office  from  assessing  like  taxes  upon  the  same 
SDbJect  In  later  years.  People  ea  reh  New  Eng- 
land Dressed  Meat  &  Wool  C^.  t.  Roberts,  155 
N.  Y.  408,  41  L.  R.  A.  228,  50  N.  B.  53,  Re- 
▼erslng  20  App.  Dly.  521,  47  N.  Y.  Supp.  123. 

When  a  franchise  tax  against  a  domestic 
corporation  has  been  revised  by  the  state  comp- 
troller, and  a  part  thereof  credited  to  the  cor- 
poration as  illegally  paid,  or  as  made  to  In- 
clude taxes  which  could  not  have  been  lawfully 
demanded,  a  second  domestic  corporation,  as- 
signee of  the  flrst  for  a  part  of  such  credit. 
Is  not  entitled  to  have  Its  own  tax  account  re- 
duced by  the  transferred  credit.  The  power 
given  to  the  state  comptroller  to  revise  and  re* 
adjust  an  account  for  taxes  as  above,  and  to 
charge  or  credit  the  difference  as  the  case  may 
require,  is  not  sufficient  to  require  him  to  trans- 
fer a  credit.  He  has  no  authority  to  direct 
the  refunding  of  a  tax  covered  into  the  state 
treasury.  There  is  no  right  in  a  corporation 
to  offset  Its  claim  for  taxes  unlawfully  exacted 
against  the  state's  claim  for  other  taxes. 
People  €9  rel.  Western  U.  Teleg.  Co.  v.  Roberts, 
30  App.  Oiv.  78,  51  N.  Y.  Supp.  747,  Affirmed 
on  opinion  below  In  156  N.  Y.  693,  51  N.  E. 
1093. 

Although  the  New  York  statute  (Laws  1896, 
chap.  908,  I  252)  requires  the  assessors,  in 
making  their  return  to  a  writ  of  certiorari  to 
review  their  action,  to  set  forth,  concisely,  such 
other  facts  as  may  be  pertinent  and  material 
to  show  the  value  of  the  property  assessed  on 
the  roll  and  the  grounds  for  the  valuation,  It 
Is  Improper  to  Insert  in  a  writ  to  the  state 
board  to  review  an  assessment  upon  the  special 
franchises  of  a  corporation  a  requirement  that 
the  return  shall  Include  the  manner  of  making 
the  assessment,  the  method  pursued  In  making 
and  fixing  the  valuation,  and  the  basis  adopted 
therefor;  since,  if  such  direction  be  construed 
to  require  more  than  does  the  statute,  it  Is  un- 
authorised, and  if  It  requires  no  more,  It  Is 
unnecessary.  People  ev  rel.  Buffalo  Natural 
Gas  B'uel  Co.  v.  State  Bd.  of  Tax  Comrs.  55 
App.  Dlv.  186,  67  N.  Y.  Supp.  51. 

(This  Is  quite  the  same  reason  by 'which  the 
Caliph  Omar  Justified  the  famous  order  to  burn 
the  Alex<iudrlan  library, — if  ttie  books  con- 
formed to  A I  Koran  they  were  superfiuous,  and 
If  they  did  not  they  were  pernicious.) 

There  is  a  strong  dissent  In  the  case  by  Kel- 
logg, J.,  who  took  the  ground  that  the  phrase, 
**Buch  other  facts  as  may  be  pertinent,"  meant 
such  other  facts  as  the  court  called  upon  to  re- 
view deems  to  be  pertinent. 

Under  the  New  York  statute  for  the  taxation 
of  special  franchises  (Laws  1899,  chap.  712)  the 
requirement  (I  43)  that  every  corporation  sub- 
ject thereto  shall,  within  thirty  days  after  the 
act  takes  effect,  or  within  the  like  period  after 
a  franchise  Is  acquired,  furnish  a  written  re- 
port to  the  state  tax  commissioners  as  a  basis 
for  asserament;  and  the  coupled  provision  for 
57  L.  R.  A. 


the  payment  of  a  specific  pecuniary  penalty  for 
failure  to  make  such  report,  with  an  additional 
diurnal  money  penalty  while  the  default  con- 
tinues; and  a  further  provision  that  the  cor- 
poration thus  defaulting  shall  not  be  entitled 
to  review  itb  assessment  upon  certiorari, — the 
right  of  review  upon  certiorari  Is  suspended 
while  the  default  continues,  not  absolutely  lost, 
to  a  corporation  assessed  upon  its  special  fran- 
chise, by  the  fuilure  to  report  within  tbe  time 
limit.  The  right  of  review  may  be  exercised 
upon  subsequently  reporting  and  satisfying  the 
pecuniary  penalties.  People  ew  rel.  New  York 
&  Q.  C.  R.  Co.  V.  State  Bd.  of  Tax  Comrs.  55 
App.  Div.  218,  67  N.  Y.  Sup.  69. 

A  statute  requiring  every  domestic  trust 
company  to  pay  for  the  privilege  of  exercising 
its  corporate  franchise,  or  of  carrying  on  its 
business  in  an  organized  capacity,  an  annual 
tax  equal  to  1  per  cent  on  the  amount  of  its 
capital  stock,  surplus,  and  undivided  profits,  on 
or  before  a  named  date  each  year  In  lieu  of 
and  as  a  substitute  for  all  other  assessments 
and  taxation,  from  which  such  trust  companies 
are  thereby  expressly  exempted,  and  which  took 
effect  Immediately  upon  its  enactment  (N.  Y. 
Laws  1901,  chap.  132),  entitles  a  trust  com- 
pany that  has  complied  with  Its  terms  to  re- 
cover back  a  city  tax  assessed  before  the  act 
t>ecarae  a  law  for  the  year  In  which  It  was 
passed,  but  not  confirmed  until  afterwards,  and 
which  was  collected  by  duress,  and  paid  under 
protest.  Blnghiimton  Trust  Co.  v.  Blnghamton, 
72  App.  Dlv.  341,  76  N.  Y.  Supp.  517. 

When  a  state  constitution  commits  to  town- 
ship officers  the  power  and  duty  of  assessing 
the  taxable  property  in  their  respective  towns, 
and  merely  authorizes,  without  commanding, 
the  legislature  to  tax  franchises ;  and  when  the 
legislature  has  enacted  general  laws  for  taxing 
real  and  personal  property  through  the  action 
of  township  officials,  and  a  particular  law  for 
taxing  corporate  franchises  through  the  action 
of  a  state  board, — the  lands,  roadbed,  super- 
structures, and  other  tangible  property  of  a 
railroad  corporation  are  to  be  assessed  and 
taxed  where  they  are  situated  by  the  local  tax- 
ing authorities  under  the  general  legislation, 
and  tbe  franchise  separately  and  independently 
by  the  state  board.  And  if  by  mistake,  mutual 
on  the  part  of  the  state  board  and  the  railroad, 
the  corporation  returns  and  is  assessed  and 
taxed  upon,  not  only  Its  franchise,  but  all  its 
tangible  property  as  well,  and  pays  such  tax, 
the  payment  is  no  defense  to  the  claim  of  the 
local  authorities  for  taxes  assessed  by  them 
upon  the  tangible  property.  Wilmington,  C.  & 
A.  R.  Co.  V.  Brunswick  County,  72  N.  C.  10; 
Wilmington  R.  Bridge  Co.  v.  New  Hanover 
County,  72  N.  C.  15. 

A  charge  that  a  board  of  equalization  as- 
sessed corporate  franchises  for  taxation  with- 
out notice  to  the  corporation  Is  unsubstan- 
tiated when  it  appears  that  such  l>oard,  upon 
an  application  to  reduce  the  assessment,  left 
the  original  assessment  unchanged,  and  that 
the  corporate  franchises  were  Included  tberelu. 
Edison  Electric  Ilium.  Co.  v.  Spokane  County, 
22  Wash.  168,  60  Pac.  132. 

The  franchises  of  a  street  railway  corpora- 
tion and  the  property  necessary  for  their  ex- 
ercise to  discharge  quasi  public  duties,  being 
an  entirety,  and  the  franchises  being  personal 
estate,  the  tangible  property,  such  as  cars,  rails, 
poles,  wires,  etc.,  and  the  power  house  or  houses 
and  the  lots  they  stand  on,  are  subject  to  as- 
sessment as  part  of  the  franchise,  and  there- 
fore as  personal  property;  hence  drawn  to  the 
principal  office  of  the  corporate  owner,  and  not 
halng  a  situs  In  the  wards  or  assessment  dls- 
trlcU  where  these  things  happen  severally  to  be 


108 


Washinoton  Sufbbmk  Coubt. 


Apr., 


situated.     State   69  rel.   Milwaukee  Street  B. 
Co.  T.  AnderBon,  90  Wis.  550,  63  N.  W.  746. 

Such  franchises  and  property  are  not  subject 
to  severance  by  sale  for  taxes  under  the  general 
operation  of  the  tax  law,  nor  upon  other  legal 
process.  Iltid.;  Chicago  &  N.  W.  B.  Co.  y.  For- 
est County.  95  Wis.  80,  70  N.  W.  77. 

XI.  ConcluHon. 

If  the  foregoing  exposition  has  left  unan- 
swered many  questions.  It  has  been  Ineyltable. 
The  subject  of  taxing  corporate  franchises  is 
still  in  the  evolutionary  stage.  The  states  are 
continually  deyislng  new  ways  of  taxing  cor- 
porations, and  the  corporations  are  stubbornly 
contesting  every  new  Impost.  Mr.  Thomas 
Sewell  Adams,  writing  of  Taxation  in  Mary- 
land, for  the  Johns  Hopkins  University  Studies 
in  History  and  Political  Science,  says  that  in 
the  period  from  1776  to  1841  that  state  taxed 
corporatl(Mis  exactly  like  individuals,  but  cus- 
tomarily imposed  upon  banks  a  franchise  tax, 
usually  twenty  cents  on  each  $100  of  paid-up 
capital,  and  that  in  the  last  two  decades  of  the 
nineteenth  century  corporation  taxes  Increased 
both  relatively  and  absolutely,  and  many  new 
ones  were  imposed,  adding  that,  whereas  in 
the  ninth  decade  of  the  last  century  these  were 
13  per  cent  of  the  total  tax  receipts,  in  the  suc- 
ceeding ten  years  they  had  risen  to  16  per  cent. 
The  case  of  Maryland  is  typical. 

It  is  sometimes  possible  as  yet  for  a  few 
corporations  to  escape  the  more  grievous  bur- 
dens by  migrating  to  more  liberal  jurisdictions 
(vide.  People  ew  rel.  Davis  Colby  Ore  Roaster 
Co.  V.  Campbell,  66  Hun,  146,  21  N.  Y.  Supp.  7 ; 
People  ex  rel.  Southern  Cotton  Oil  Co.  v.  Wem- 
ple,  131  N.  Y.  64,  29  N.  B.  1002;  and  People 
ew  rel.  Southern  Cotton  Oy  Co.  v.  Roberts,  25 
App.  Dlv.  13.  48  N.  Y.  Supp.  1028),  but  plainly 
this  plan  is  not  available  to  all,  and  the  places 
of  refuge  are  diminishing. 

The  great  question.  When  is  a  tax  upon  « 
corporation  to  be  considered  a  franchise  tax 


rather  than  one  upon  its  property  T  is  stilt 
open.  The  language  of  the  statute  imposing  it 
is  not  decisive.  It  may  be  one  or  the  other  de- 
spite of  the  words  employed  by  the  legislature. 
Western  U.  Telcg.  Co.  v.  Atty.  Gen.  125  U.  8. 
530.  31  L.  ed.  790,  8  Sup.  Ct.  Rep.  961 ;  West- 
em  U.  Teleg.  Co.  v.  Norman,  77  Fed.  13;  Ad- 
ams Exp.  Co.  V.  Kentucky,  166  U.  S.  171,  41 
L.  ed.  960,  17  Sup.  Ct.  Rep.  527,— in  wh<«h 
avowed  franchise  taxes  that  would,  if  such, 
have  been  invalid,  were  held  to  be  not  such  ; 
and  Maine  v.  Grand  Trunk  R.  Co.  142  U.  8. 
217,  35  L.  ed.  994,  3  Inters.  Com.  Rep.  807, 
12  Sup.  Ct.  Rep.  121,  163,  where  the  tax  was 
only  saved  by  a  ruling  that  it  was  a  franchise 
tax. 

Again,  notwithstanding  the  last  cited  case, 
it  cannot  yet  be  said  to  be  settled  that  a  state 
may  Impose  upon  a  foreign  corporation  engaged 
exclusively  in  interstate  commerce  any  tax  for 
the  privilege  of  carrying  on  such  commerce  . 
within  its  borders.  At  least,  Mr,  Justice^--* 
Peckham  did  not  so  regard  It  when  writing  the 
opinion  in  McHenry  v.  Alford,  168  U.  S.  651. 
42  L.  ed.  614,  18  Sup.  Ct.  Rep.  242. 

But  when  it  Is  settled  that  a  given  tax  is  an 
excise,  the  question  as  to  what  the  value  of  the 
franchise  Is,  and  how  it  shall  be  determined,  Is 
a  fruitful  source  of  litigation.  Witness  the 
cases  of  State  Bd.  of  Equalisation  v.  People  e^ 
rel.  Goggin,  191  111.  528,  61  N.  E.  339,  and  Chi- 
cago Union  Traction  Cow  v.  State  Bd.  of  Equal- 
ization, 112  Fed.  607,  114  Fed.  557. 

The  corporation  wronged  by  an  excessive  val- 
uation may  get  relief  In  the  courts  if  It  can 
prove  actual  fraud  by  the  assessors;  not  oth- 
erwise. There  is  a  remedy  for  knavishness, 
pos.sIbly,  but  none  for  Ignorance  or  stupid  ob- 
stinacy. 

But  while  all  this  Is  so.  none  the  less,  the 
courts  have  established  many  guiding  principles 
that  must  be  helpful  in  solving  the  new  prob- 
lems connected  with  this  subject  that  are  sure 
to  arise.  J.  B.  Q. 
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V. 

FIRST    NATIONAL    BANK     OF    LOUIS- 
VILLE et  al. 

(50  C.  C.  A.  623,  112  Fed.  931.) 

X.  An  exception  coTerlnflr  several  dis- 
tinct propositions  of  the  charge  to  the 
jury  Is  Insufficient  If  either  proposition  is 
correct. 

2.  An  exception  **to  the  court's  meas- 
ure of  ftamaflres*'  Is  sufficient  if  the  charge 
on  the  measure  of  damages  constitutes  a 
single  subject,  and  the  circumstances  are 
such  that  the  Judge  could  not  have  misappre- 
hended the  scope  of  the  exception. 

8.     The   daniagres    for  fraudulent    rep- 


resentationa  induclngr  the  purchase 
of  corporate  stock  cannot  be  limited  to 
the  difference  in  the  value  of  the  stock  on 
the  day  the  representations  were  made  and  on 
the  day  of  purchase,  if  at  both  dates  It  was 
of  much  less  intrinsic  value  than  the  price 
paid  for  It,  but  should  represent  the  differ- 
ence between  the  price  paid  and  the  intrinsic 
value  of  the  stock  as  ascertained  by  events 
in  the  subsequent  history  of  the  corporation, 
and  not  by  the  market  pride. 

4.  Ttiat  the  discount  of  subscribers* 
notes  Indorsed  by  an  Insurance  com- 
pany, by  the  bank  in  which  they  were  de- 
posited as  capital,  was  genuine  and  real,  does 
not  prevent  its  certificate  that  the  company's 
capital  and  surplus  had  been  paid  in,  in  cash, 
from  being  false  and  misleading. 

5.  That  one  taking  stock  In  a  eorpo- 


NOTB. — ^For  an  earlier  report  of  this  same 
case,  see  Hlndman  v.  First  Nat.  Bank  (C.  C. 
App.  6th  C.)  48  L.  R.  A.  210. 

As  to  liability  for  misrepresentations  induc- 
ing purchase  of  corporate  stock  generally,  see 
in  this  series  Teachout  v.  Van  Hoesen  (Iowa) 
1  L.  R.  A.  664 ;  Windram  v.  French  (Mass.)  8 
L.  R.  A.  750;  Gerner  v.  Mosher  (Neb.)  46  L. 
R.  A.  244 :  and  Boddy  t.  Henry  (Iowa)  68  L. 
R.  A.  769. 
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As  to  failure  of  stockholder  to  inform  one 
purchasing  his  stock  that  the  corporation  Is 
Insolvent,  see  Rothmlller  t.  Stein  (N.  Y.)  26 
L.  R.  A.  148. 

As  to  right  to  rely  upon  representations  made 
to  effect  contract,  as  a  basis  for  a  charge  of 
fraud,  see  note  to  Fargo  Gaslight  &  Coke  Co. 
V.  Fargo  Gas  &  Electric  Co.  (N.  D.)  87  L.  B» 
A.  598. 
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as  to  Its  condition  web  iiartly  induced  to 
purchase  by  the  desire  to  secure  an  agency 
will  not  defeat  his  right  to  recover  against 
the  one  mailing  the  representations. 
t.  To  show  the  Intrinsic  -valne  of  the 
stock  of  an  insurance  company,  the 
purchase  of  which  was  induced  by  fraud,  the 
history  of  banlE  cert'^cates  of  deposit  repre- 
senting notes  of  agents  which  are  to  be  re- 
paid out  of  the  business  done,  and  which 
certificates  hare  been  placed  with  the  bank 
as  part  of  the  capital  stock,  may  be  shown. 

7.  A  bank  is  liable  for  the  act  of  its 
cashier  in  falsely  certifying  that  the  capi- 
tal of  an  insurance  company  is  all  paid  in 
and  on  deposit  in  the  bank,  if  made  in  the 
general  course  of  the  bank's  business  from 
facts  supposed  to  be  known  to  him,  although 

.  the  giving  of  such  a  certificate  is  ultra  vires 
the  bank,  if  it  is  not  sufliciently  so  to  carry 
notice  to  all  of  its  ultra  vires  character. 

8.  A  statement  by  the  cashier  of  a 
bank  to  one  inquiring  into  the  condition  of 
one  of  its  corporation  customers,  dividing  its 
deposit  into  capital  and  surplus,  is  binding 
on  the  bank. 

•.  A  bank  falselx  certifying  that  an 
insarance  company  has  its  author- 
ised capital  on  deposit,  for  the  purpose 
of  inducing  the  insurance  commissioner  to 
grant  It  a  license,  is  liable  to  persons  who 
are  damaged  by  the  purchase  of  the  stock 
in  reliance  thereon,  if  it  is  intended  for  the 
information  of  all  who  shall  be  disposed  to 
deal  in  the  company's  stock,  or  to  one  who, 
desiring  to  purchase  stock,  applies  to  the 
bank  for  information  and  is  referred  to  the 
certificate,  and  who  purchases  in  reliance 
thereon. 

10.  A  representation  of  fact  with  the  In- 
tent to  Infiuence  the  conduct  of  another  Im- 
plies necessarily  the  belief  of  the  person 
making  it  that  it  is  true. 

11.  The  Jury-  may  llnd  that  a  state- 
ment by  a  bank  cashier,  that  one  of 
its  corporation  depositors  had  its  en- 
tire authorised  capital  on  deposit,  made 
with  no  Iniowledge  of  the  fact,  is  knowingly 
false,  for  the  purpose  of  holding  the  bank 
liable  for  the  results  of  the  misrepresenta- 
tion In  case  it  is  false  and  causes  Injury  to 
one  relying  on  it. 

13.  One  v«-ho  knovringrly  makes  false 
repreaentations  in  respect  to  the  capital 
of  a  corporation,  for  the  purpose  of  induc- 
ing another  to  buy  its  stock.  Is  liable  to  him 
for  the  loss  sustained  by  the  purchase  of  the 
stock  in  reliance  upon  the  truth  of  the  state- 
ment. 

(February  4,  1002.) 

ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Kentucky 
to  review  a  judgment  in  favor  of  defend- 
ants in  an  action  to  recover  damages  for 
false  and  fraudulent  representations  which 
were  alleged  to  have  induced  plaintiff  to 
purchase  worthless  stock  of  an  insurance 
company.    Reversed. 

Statement  by  Iivrton,  Circuit  Judge: 
This  was  an  action  by  Thomas  C.  Hind- 
man  to  recover  damages  for  the  fraudulent 
and  false  representations  of  the  defendants, 
whereby  he  Avas  induced  to  buy  shares  of  the 
capital  stock  of  the  Columbian  Fire  Insur- 
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ance  Company  of  America,  which  shares 
have  proved  worthless.  A  demurrer  to  the 
petition  was  sustained,  and  the  plaintiff's 
petition  dismissed.  At  a  former  term  of 
this  court  we  held  that  the  court  below  had 
erred  in  sustaining  the  demurrer,  and  the 
cause  was  remanded,  with  directions  to 
overrule  same.  48  L.  R.  A.  210,  39  C.  C.  A. 
1,  08  Fed.  562.  Thereupon  the  defendants 
answered,  and  issue  was  joined.  There  was 
a  verdict  and  judgment  for  defendants. 

The  outlines  of  the  case  necessary  to  be 
stated  are  these:  The  insurance  company 
in  which  Mr.  Hindman  became  a  share- 
holder was  a  Kentucky  corporation.  Under 
the  law  of  that  state,  it  coidd  not  begin  bus- 
iness until  all  of  its  capital  had  been  actu- 
ally paid  in,  in  cash,  nor  until  the  state  in- 
surance commissioner  should  be  satisfied 
that  this  was  a  fact,  and  should  issue  his 
license  accordingly.  On  December  31,  1892, 
he  authorized  the  company  to  begin  busi- 
ness, and  issued  a  certificate  or  license, 
which,  among  other  things,  certified  that  the 
company  "had  a  paid-up  capital  of  $200,- 
000,  and  a  net  surplus  of  $48,182.90,  which 
is  in  cash,  and  deposited  in  the  First  Na- 
tional Bank  of  Louisville,  Kentuckjjr,  as 
shown  by  the  certificate  of  the  cashier  of 
said  bank  and  the  sworn  statement  of  the 
president  and  secretary  of  said  company." 
The  cashier's  certificate  referred  to  is  in 
these  words:  "Thos.  R.  Sinton,  being  duly 
sworn,  deposes  and  says  that  he  is  cashier 
of  the  First  National  Bank  of  Louisville, 
Kentucky,  and  that  said  bank,  on  this  De- 
cember 31,  1892,  has  on  deposit  to  the  credit 
of  the  Columbian  Fire  Insurance  Company 
of  America,  of  Louisville,  Kentucky,  two 
hundred  and  forty-eight  thousand  one  hun- 
dred and  eighty-two  and  ^^  ($248,182.90) 
dollars,  of  which  amount  two  hundred  thou- 
sand ($200,000)  dollars  has  been  paid  in  as 
the  full  amount  of  the  capital  stock  of  said 
Cohmibian  Fire  Insurance  Company  of 
America,  and  forty-eight  thousand  one  hun- 
dred and  eighty-two  and  ^  ($48,182.90) 
dollars  has  been  paid  in  as  the  net  surplus 
of  said  company."  There  was  evidence  tend- 
ing to  show  that  there  was  a  shortage  in 
paid-up  capital  shares  of  not  less  than 
$100,000  when  these  certificates  were  issued 
and  the  company  launched  in  business.  It 
was  shown  that  the  company  did  have  a  de- 
posit in  the  First  National  Bank  on  that 
date  of  $248,182.90,  which  was  subject  to 
its  check.  But  there  was  also  evidence 
tending  to  show  that  about  $60,000  of  this 
sum  was  proceeds  of  notes  discounted  by  the 
insurance  company,  purporting  to  be  notes 
made  by  subscribers  for  shares,  and  secured 
by  stock  attached  as  collateral,  and  that  the 
insurance  company  was  bound  on  tliese 
notes  either  as  indorser  or  guarantor.  There 
was  also  evidence  tending  to  show  that  $25,- 
000  of  this  credit  was  made  up  by  the  de- 
posit of  a  certificate  of  deposit  issued  by  the 
Tradesman's  National  Bank  of  New  York, 
and  that  this  deposit  was  procured  by  the 
discount  in  New  York  of  the  note  of  the 
New  York  agents  of  the  company  upon  an 
agreement  by  which  the  premiums  received 
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by  the  New  York  agents  were  to  be  de- 
posited with  the  Tradesman's  Bank,  and  ap- 
propriated to  the  payment  of  the  discounted 
note;  the  note  being  also  secured  by  shares 
of  the  company  as  a  collateral.  It  was  not 
shown  that  the  bank  knew  the  history  of 
this  certificate  of  deposit,  though  it  is  shown 
that  it  was  requested  to  hold  the  certificate 
for  thirty  days,  and  that  in  fact  it  was  so 
held  until  March  23d  before  being  sent  on 
for  collection.  Five  of  the  notes  discounted 
by  the  defendant  bank  were  notes  purport^ 
ing  to  be  made  by  subscribers  for  stock,  and 
these  notes  were  secured  by  the  shares  and 
the  indorsement  of  the  company.  The  sixth 
note  discounted  by  the  defendant  bank  was 
made  by  Mr.  A.  W.  Hart,  the  principal  or- 
ganizer of  the  company,  and  its  genera) 
manager.  Hart's  note  was  for  $46,875.  It 
was  discounted  December  28,  1892.  Shares 
aggregating  375  were  attached  to  it  as  col- 
lateral, and  it  was  indorsed  or  guaranteed 
by  the  company.  Hart  was  not  financially 
good  for  this  sum,  or  anything  like  it. 
There  was  evidence  tending  to  show  that 
the  officials  of  the  bank  knew  that  Uiis  note 
was  made  to  take  the  place  of  subscribers 
WHO  had  failed  to  take  their  stock,  and  that 
it  was  represented  to  the  bank  that  there 
were  persons  who  had  promised  to  take  • 
these  shares,  who  were  good,  and  that  as 
they  came  forward  and  took  the  stock  the 
proceeds  of  such  allotments  would  be  paid 
on  the  note,  and  stock  withdrawn  in  propor- 
'tion  to  payments.  Mr.  Hart  himself  testi- 
fied that  he  told  the  officials  of  the  bank 
that  it  WAS  desired  to  begin  business  Janu- 
ary 1,  18';)3y  and  urged  as  a  reason  for  dis- 
counting this  and  other  notes  standing  for 
stock  that  "we  would  have  a  large  account 
in  the  bank^  and  would  continue  always  to 
have  a  large  balance  for  the  necessities  of 
the  business,  and  that  the  stock  would  be 
taken  up,  and  the  notes  would  be  paid."  It 
may  therefore  be  stated  that  there  was  evi- 
dence tending  to  show  that  the  bank  knew 
that  at  least  to  the  extent  of  $60,000  the 
capital  stock  of  the  bank  had  not  been  paid 
in  when  the  certificate  of  December  31,  1892, 
was  made,  and  that  to  this  extent,  at  least, 
the  statement  in  the  certificate  was  mis- 
leading and  deceptive,  inasmuch  as  to  that 
extent  the  deposit  did  not  represent  capital 
stock  or  surplus  paid  in,  but  arose  from  dis- 
counted paper  upon  which  the  company  was 
liable. 

In  January,  1893,  Mr.  Hindman  began 
negotiations  with  the  insurance  company 
looking  to  securing  the  general  agency  for 
California,  his  dealings  being  chiefly  with 
A.  W.  Hart,  the  company's  general  manager, 
and  Mr.  C.  B.  Sullivan,  one  of  the  defend- 
ants, who  was  actively  engaged  as  a  mem- 
ber of  its  executive  committee.  He  testified 
that  these  gentlemen  pressed  upon  him  the 
neoejwity  of  becoming  a  shareholder,  as  it 
was  the  policy  of  the  company  to  have  its 
important  agents  interested  in  that  way; 
and  that  in  answer  to  his  inquiries  they 
represented  that  the  entire  capital  had  been 
paid  in  at  a  premium  of  25  per  cent;  that 
some  subscribers  had  not  taken  their  stock, 
67  L.  R.  A. 


but  that  such  stodc  had  been  taken  by  other 
of  the  promoters,  who  had  therefore  ac- 
quired more  stock  than  they  wished;  and 
Uiat  he  could  have  eighty  shares  of  stock 
so  taken.  He  says  that  he  was  referred  to 
the  defendant  bank  as  the  company's  de- 
pository for  information  as  to  the  capital 
of  the  company.  He  further  testified  that 
he  did  call  at  the  bank,  and  was  informed 
by  its  president  that  the  stock  was  good, 
and  that  the  bank  had  made  a  statement  to 
the  insurance  commissioner  showing  that  its 
entire  capital  had  been  paid  in  and  was  on 
deposit,  and  that  such  a  statement  would 
uot  have  been  made  unless  true.  He  further 
testifies  that  he  subsequently  visited  the 
state  insurance  commissioner,  and  asked  to 
see  the  certificate  of  the  Imnk,  and  waa , 
shown  same;  and  that,  in  reliance  upon  the 
truth  of  that  certificate,  and  of  like  state- 
ments made  by  defendant  Sullivan  and  oth- 
ers,  he  agreed  to  take,  and  did  take  and 
pay  for,  eiglity  shares  in  the  capital  of  the 
company,  paying  therefor,  on  February  6, 
1803,  the  sum  of  $10,000.*  The  stodc  deliv* 
ered  to  him  was  part  of  the  stodc  attached 
as  collateral  to  the  note  of  A.  W.  Hart, 
above  referred  to,  which  shares  purported 
to  have  been  originally  issued  to  the  defend- 
ant C.  B.  Sullivan.  In  about  one  year  the 
company  failed.  Its  assets  were  insufficient 
to  pay  its  debts.  The  shareholders  will  re- 
ceive nothing.  Mr.  Hindman  did  not  dis- 
cover the  facts  stated  in  respect  to  the 
shortage  in  capital  until  after  the  failure 
of  the  company,  and  still  holds  his  shares. 

Argued  before  Lurton,  Day,  and  Severens, 
Circuit  Judges. 

Mr.  A«  M.  Rutledee,  with  Mr.  W.  W» 
Tlmiiif  for  plaintiff  in  error: 

It  being  proper  to  give  a  true  statement 
of  the  condition  of  the  insurance  company 
to  the  insurance  commissioner,  the  bank 
could  not  escape  liahility  if  a  false  state- 
ment were  made  and  anyone  were  directly- 
injured  thereby. 

A  civil  action  for  damages  growing  out  of 
a  fraudulent  conspiracy  warrants  a  verdict 
against  a  single  defendant,  even  though  no 
other  persons  be  implicated,  if  the  fraud 
and  the  injury  be  proved.  The  gist  of  the 
civil  action  for  damages  is  simply  the'  in- 
jury done  to  the  plaintiff. 

6  Am.  &  Eng.  Enc  Law,  2d  ed.  p.  873; 
Oriffing  v.  Dillcr,  50  N.  Y.  S.  R.  435,  21  N. 
Y.  Supp.  407 ;  Keit  v.  Wyman,  67  Hun,  337,. 
22  N.  y.  Supp.  133;  Laverty  v.  Vanaradaley, 
65  Pa.  507 ;  Rundell  v.  Kalbfus,  125  Pa.  123, 
17  Atl.  238;  Booker  v.  Puyear,  27  Neb.  346, 
43  N.  W.  133;  Van  Horn  v.  Van  Horn,  5G 
N.  J.  L.  318,  28  Ati.  669;  Betz  v.  Daily,  3 
N.  Y.  S.  R.  309. 

It  id  not  esRential  to  prove  an  agreement 
betwecoi  the  insurance,  company  and  the 
bank,  if  the  bank,  in  the  furtherance  of  its 
own  business  interests,  with  the  purpose  of 
getting  the  Kentucky  insurance  commis- 
sioner to  license  the  insurance  company, 
gave  the  false  affidavit  in  question;  and  if 
the  company  was  licensed  Uiereby,  and  the 
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plaintiff  injured,  then  a  right  of  recovery 
exists. 

Uomhlotoer  t.  CrandaU,  78  Mo.  681,  Af- 
firmed in  7  Mo.  App.  220;  Den  ea  detn. 
Btetcart  v.  Johnson,  18  N.  J.  L.  87;  Ap- 
Ihorp  v.  Comstock,  2  Paige,  482;  Bridge  v. 
Eggleston,  14  Mass.  245,  7  Am.  Dec.  200; 
Biish  V.  Sprugue,  61  Mioh.  49,  16  N.  W. 
222. 

The  proceeds  of  bona  fide  discounts  are 
not  lawful  capital  if  the  company  be  indor- 
ler  or  guarantor. 

ThoDip.  Corp.  §  1222. 

Cashier  Sintim's  affidavit  was  within  the 
scope  of  his  duties  as  cashier. 

Uindman  v.  First  Nat.  Bank,  48  L.  R.  A. 
210,  39  C.  C.  A.  1,  98  Fed.  562. 

Neither  the  presence  nor  the  privity  of  a 
president  is  essential,  because  the  ^ving  of 
such  information,  provided  that  it  is  in  the 
interest  of  the  bank's  business,  is  directly 
within  the  scope  of  the  cashier's  authority. 

Barutick  v.  Efigliah  Joint  Stock  Bank,  I/. 
R.  2  Exch.  259;  Thomp.  Mun.  Corp.  SS  4774, 
4783;  Squires  v.  First  Nat,  Bank,  59  111. 
App.  134;  Bank  of  Kentucky  v.  Schuylkill 
Bonk,  1  Pars.  Sel.  £q.  Cas.  180;  Robinson 
V.  Uealle,  20  Ga.  276. 

On  what  theory  could  the  difference  be- 
tween the  value  of  the  stock  as  of  the  date 
of  the  cashier's  affidavit,  and  its  value  as 
of  the  date  of  Hindman's  purchase,  be  the 
measure  of  his  damage?  Under  the  true 
rule  relating  to  damages  in  such  case,  it  is 
not  necessary  to  show  that  the  fraud  had 
injured  the  market  value  of  the  stock.  It 
is  only  necessa>ry  to  bAiow  that  the  true  val- 
ue of  the  stock  by  reason  of  the  frauds  was 
substantially  less  than  the  price  paid. 

I.OSS  is  the  difference  between  what  was 
paid  for  it  and  what  the  stock  was  actually 
worth. 

Smith  v.  Bolles,  132  U.  S.  125-131,  33  L. 
ed.  279-282,  10  Sup.  Ct  Rep.  39;  Borne  v. 
Waltwi,  117  111.  130,  7  N.  E.  100;  Sling&r- 
land  V.  Bennett,  66  N.  Y.  611;  Schtoabacker 
v.  Riddle,  84  111.  617;  Fitzsimmons  v.  Chap- 
man, 37  Mich.  139^  26  Am.  Rep.  608;  At- 
icatcr  V.  Whiteman,  41  Fed.  427;  Olaspell 
v.  Northern  P.  R.  Co.  43  Fed.  900. 

As  a  matter  of  law,  Hindman  wa»  not 
obliged  to  sell. 

Hubhell  V.  Meigs,  50  N.  Y.  480;  Redding 
V.  OodtrAn,  44  Minn.  355,  46  N.  W.  663. 

When  the  bank  started  the  company  by 
fraudulently  deceiving  the  insurance  com- 
missioner- it  took  a  step  which  made  it  ab- 
Mlutely  liable.  It  was  the  common  pur- 
po9e,  not  only  to  organize  and  fioat  this 
bubble  company,  but  to  sell  the  stock  at- 
tached to  the  notes  on  which  the  company 
had  been  organi/icd.  The  pleadings  show 
that  this  was  the  intention  from  the  begin- 
ning, and,  this  being  the  case^  all  the  con- 
spirators are  equally  liable  for  the  repre- 
Mntations  of  each,  and  all  are  responsible, 
because  they  have  all  done  something  in 
furtherance  of  the  common  object. 

Page  v.  Parker,  43  N.  H.  363,  80  Am.  Dec. 
172;  Nudd  v.  Burrows,  91  U.  S.  426,  23  L. 
ed.  286;  United  States  v.  Oooding,  12 
Wheat  469,  6  L.  ed.  693;  Jones,  £v.  p. 
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255;  Bigelow,  Fraud,  246,  247;  Gillett,  In- 
direct &  Collateral  Kv.  pp.  31,  32;  Abbott, 
Trial  Ev.  p.  18 ;  American  Fur  Co,  v.  United 
States,  2  Pet.  358,  365,  7  !».  ed.  450,  453; 
Lincoln  v.  Clafiin,  7  Wall.  132,  19  L.  ed. 
106;  Thomp.  Corp.  §  1474;  Savile  v.  Rob- 
erts, 1  Ld.  Raym.  374;  Tappan  v.  Potvers, 
2  Hall,  277;  Uutohins  v.  Hutchins,  7  Hill, 
104;  Parker  v.  Huntington,  2  Gray,  124; 
Bowen  v.  Matheson,  14  Allen,  499;  Kimball 
V.  Barman,  34  Md.  407,  6  Am.  Rep.  340; 
Bauser  v.  Tate,  85  N.  C.  81,  39  Am.  Rep. 
689. 

The  wrongdoer  must  answer  for  those  re- 
suits  injurious  to  the  other  party,  which 
should  be  presumed  to  have  been  within  his 
contemplation  at  the  time  of  the  commission 
of  the  fraud. 

Smith  V.  Dufy,  57  N.  J.  L.  679,  32  Atl. 
371;  Crater  v.  Binninger,  33  N.  J.  L.  513, 
97  Am.  Dec.  737;  Smith  v.  Bolles,  132  U.  S. 
125,  33  L.  ed.  279,  10  Sup.  Ct.  Rep.  39; 
Olaspell  V.  Northern  P.  R,  Co,  43  Fed.  900; 
Reynolds  v.  Leyden,  24  App.  Div.  395,  48 
N.  Y.  Supp.  1078;  Sharon  v.  Mosher,  17 
Barb.  618. 

On  rehearing. 

It  is  not  essential  to  prove  that  the  cash- 
ier's certificate  was  given  by  order  of  the 
board  of  directors. 

Fisher  v.  United  States  Nat.  Bank,  12  C. 
C.  A.  413,  26  U.  S.  App.  448,  64  Fed.  710; 
Weckler  v.  First  Nat.  Bank,  42  Md.  581,  20 
Am.  Rep.  95;  Commercial  Nat.  Bank  v. 
Pirie,  27  C.  C.  A.  171,  49  U.  S.  App.  596,  82 
Fed.   799. 

A  bank  or  other  corporation  can  be  lia- 
ble for  wrongful  acts  committed  by  it  in- 
pursuance  of  a  power  lawfullv  conferred, 
tJiough  wrongfully  and  tortiously  exercised. 

Edicards  v.  Midland  R.  Co.  L.  R.  6  Q.  B. 
Div.  287;  Philadelphia,  W.  d  B.  R.  Co.  v. 
Quigley,  21  How.  202,  16  L.  ed.  73;  First 
Nat.  Bank  v.  Graham,  100  U.  S.  699,  25 
h.  ed.  750;  Salt  Lake  City  v.  Hollister,  118 
U.  S.  256.  30  L.  ©d.  176,  6  Sup.  Ct.  Rep. 
1055;  Hindman  v.  First  Nat.  Bank,  48  L. 
R.  A.  210,  39  C.  C.  A.  1,  98  Fed.  506. 

The  scope  of  the  ordinary  duties  of  a 
cashier  is  a  large  one. 

Fleckncr  v.  Bank  of  United  States,  8 
Wheat.  360.  5  L.  ed.  636;  Sturges  v.  Bank 
of  Circleville,  11  Ohio  St.  153,  78  Am.  Dec. 
296. 

It  is  no  extraordinary,  but  a  very  prop- 
er, power  to  be  confided  to  cashiers,  that  of 
certifying  that  a  cor^ration  has  its  capi- 
tal in  its  bank,  when  it  is  to  the  interest  of 
the  bank  that  such  fact  should  be  known 
and  certified  to  in  order  to  give  value  to 
shares  of  stock  pledged  at  the  bank. 

Merchants*  Nat.  Bank  v.  State  Nat.  Bank, 
10  Wall.  604-676,  19  L.  ed.  1008-1028; 
Farmers*  d  M.  Bank  v.  Butchers*  d  D.  Bank, 
16  N.  Y.  125,  see  notes  69  Am.  Dec.  678; 
Barwick  v.  En-glish  Joint  Stock  Bank,  L. 
R.  2  Exch.  250;  Stcift  v.  Jevrsbury,  L.  R.  9 
Q.  B.  Div.  301;  Ellerbe  v.  National  Exch. 
Bank,  109  Mo.  445,  19  S.  W.  241. 

Even  genera]  information  as  to  a  custom- 
er's solvency  is  relevant;  and  when  misrep- 
resentations   are    made    deceitfully     by     a 
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cashier  Is  order  to  relieve  his  bank  of 
doubtful  securities  and  choses  in  action,  and 
this  end  is  accomplished  to  the  injury  of 
another,  the  bank  will  be  held  liable,  and 
justly  so. 

Nevada  Bank  v.  Portland  Vat.  Bank,  69 
Fed.  338;  Barvoick  v.  English  Joint  Stock 
Batik,  L.  R.  2  Exch.  269;  First  Nat.  Bank 
V.  Marshall  d  /.  Bank,  28  C.  C.  A.  42,  64 
U.  S.  App.  610,  83  Fed.  725;  Randolph  v. 
Allen,  19  C.  C.  A.  353,  41  U.  S.  App.  117, 
73  Fed.  23 ;  Newhegin  v.  Newton  Nat.  Bank, 
14  C.  C.  A.  71,  27  U.  S.  App.  712,  66  Fed. 
701;  Wilson  v.  Pauly,  18  C.  C.  A,  475,  37 
U.  S.  App.  C42,  72  Fed.  129. 

For  a  cashier  to  give  to  the  insurance 
commissioner  of  Kentucky  a  sworn  certifi- 
cate which  is  false  and  fraudulent,  and  on 
the  faith  of  which  the  commissioner  issues 
a  license  to  the  Insurance  company  to  do 
business,  will  give  rise  to  an  action  in  tort 
against  the  bank  in  favor  of  one  who  buys 
the  stock  of  the  company,  and  is  thereby 
damaged,  if  the  certificate  was  made  in  the 
interest  of  the  bank  and  in  order  to  have 
the  insurance  company  licensed  and  floated, 
with  a  purpose  on  the  part  of  the  bank  to 
secure  deposits  and  to  sell  collateral  pledged 
on  notes  discounted  in  the  bank. 

xSartholometo  v.  Bentley,  15  Ohio,  659,  45 
Am.  Dec.  696;  CazeoAix  v.  Mali,  25  Barb. 
678;  Cross  v.  Backett,  2  Bosw.  618;  Clarke 
V.  Dickson,  6  C.  B.  N.  S.  469;  Morgan  v. 
Bkiddy,  62  N.  Y.  319;  Da/vidson  v.  Tulloch, 
3  Macq.  H.  L.  Cas.  783 ;  ifor^e  v.  Bvoits,  19 
How.  Pr.  276;  Qemer  v.  Mosher,  68  Neb. 
•136,  46  L.  R.  A.  244,  78  N.  W.  384;  Bair  v. 
Jarhoe,  27  Pitts.  L.  J.  N.  S.  340. 

Action  will  lie  for  false  representation, 
although  not  made  directly  to  the  injured 
party,  if  intended  to  influence  one  to  whom 
it  may  be  communicated. 

Carvill  v.  Jacks,  43  Ark.  454;  Booth  v. 
Wonderly,  36  N.  J.  L.  261;  Westervelt  v. 
Demarest,  46  N.  J.  L.  37,  60  Am.  Rep.  400; 
Haines  v.  Franklin,  87  Fed.  141;  Hadcock 
v.  Osmer,  153  N.  Y.  604,  47  N.  E.  923; 
Ward  V.  Trimble,  103  Ky.  153,  44  S.  W. 
450;  Myers  v.  Alpena  Loan  do  Bldg,  Asso. 
117  Mich.  389,  75  N.  W.  944;  Houston  v. 
Thornton,  122  N.  C.  865,  29  S.  B.  827; 
Owens  V.  Boyd  Lamd  Co,  95  Va,  660,  28  S. 
E.  950;  Bank  of  AtohMon  County  y,  Beyers, 
139  Mo.  627,  41  S.  W.  325;  Bartholomew  v. 
Bentley,  15  Ohio,  666,  45  Am.  Dec.  596; 
Merchants*  Nat,  Bank  v.  Thorns,  28  Ohio  L. 
J.  164;  Morse  v.  Bwits,  19  How.  Pr.  275; 
Prescott  V.  Haughey,  65  Fed.  659;  Delano 
v.  Case,  121  111.  247,  12  N.  E.  676;  Beale  t. 
Baker,  70  Tex.  283,  7  S.  W.  742;  Salmon  v. 
Richardson,  30  Conn.  360,  79  Am.  Dec  255; 
Tate  V.  Bates,  118  N.  C.  287,  24  S.  E.  482; 
Prewitt  V.  Trimhle,  92  Ky.  181,  17  S.  W. 
356;  Morgan  v.  Bkiddy,  62  N.  Y.  325; 
Kinkier  v.  Junica,  84  Tex.  116,  19  S.  W. 
359;  United  States  v.  Allis,  73  Fed.  169; 
National  Exch.  Bank  v.  Sibley,  71  Ga.  726; 
Andrews  v.  Mockford  [1896]  1  Q.  B.  376,  73 
L.  T.  N.  S.  720;  Cross  v.  Sackett.  2  Bosw. 
617;  Cuzeaux  v.  Mali,  25  Barb.  578. 
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Messrs,  Bodd  A  Vodd,  and  Hiimplireyt 
Bnmetty  Sc  Humplureyy  for  defendants  ill 
error: 

There  was  a  total  failure  of  proof  con- 
ducing, in  any  degree^,  to  show  that  the  cer- 
tificate of  the  cashier,  Sinton,  was  made  by 
order  of  the  board  of  directors  of  the  bank, 
it  may  be  conceded  that  a  cashier  can  bind 
his  bank  for  contracts  or  torts  committed 
in  the  course  of  the  corporate  business  and 
of  his  employment,  but  to  extend  this  prin- 
ciple beyond  that  limit  would  be  to  enable 
every  cashier  at  liberty  to  wreck  his  bank 
in  matters  outside  of  the  course  of  the  busi- 
ness of  the  bank  and  of  his  employment. 

First  Nat.  Bank  v.  Marshall  d  I.  Bank, 
28  C.C.  A.  42,  54  U.  S.  App.  510,  83  Fed. 
725. 

In  order  to  hold  the  corporation  liable 
for  the  torts  of  any  of  its  agents,  the  acts 
in  question  must  be  performed  in  the  course 
and  within  the  scope  of  the  agent's  employ- 
ment in  the  business  of  the  principal. 

Washington  Gaslight  Co.  v.  Lansden,  172 
U.  S.  544,  43  L.  ed.  547,  19  Sup.  Ct.  Re^. 
296;  Philadelphia,  W.  d  B.  R.  Co.  v.  Quig- 
ley,  21  How.  210,  16  L.  ed.  75;  Bait  Lake 
City  V.  Hollister,  118  U.  S.  256,  30  L.  ed. 
176,  6  Sup.  Ct.  Rep.  1055;  Denver  d  R.  Q. 
R.  Co.  V.  Harris,  122  U.  S.  597,  30  L.  ed. 
1146,  7  Sup.  Ct.  Rep.  1286;  Lake  Shore  Jb 
M.  8.  R.  Co.  V.  Prentice,  147  U.  S.  101,  37 
L.  ed.  97,  13  Sup.  Ct.  Rep.  261;  California 
Nat.  Bank  v.  Kennedy,  167  U.  S.  366,  42  L. 
ed.  200,  17  Sup.  Ct.  Rep.  831;  American 
Surety  Co.  v.  Pauly,  18  C.  C.  A.  644,  38  U. 
S.  App.  254,  72  Fed.  471,  170  U.  S.  133- 
160,  42  L.  ed.  977-986,  18  Sup.  Ct  Rep. 
552;  Innerarity  v.  Merchants'  Nat.  Bank, 
139  Mass.  332,  1  N.  E.  282;  Western  Nat. 
Bank  v.  Armstrong,  162  U.  S.  352,  38  li. 
ed.  473,  14  Sup.  Ct  Rep.  672;  First  Nat. 
Bank  v.  National  Exch.  Bank,  92  U.  S.  128, 
23  L.  ed.  681;  Commercial  Nat.  Bank  ▼. 
Pine,  27  C.  C.  A.  171,  49  U.  S.  App.  696, 
82  Fed.  802;  Hodden  v.  Dooley,  34  C.  C.  A. 
338,  63  U.  S.  App.  173,  92  Fed.  274;  Horrid 
gan  v.  First  Nat.  Bank,  9  Baxt  137;  Week- 
ler  V.  First  Nat.  Bank,  42  Md.  681,  20  Am. 
Rep.  96;  Dresser  v.  Traders'  Nat.  Bank,  166 
Mass.  120,  42  N.  E.  667;  Mopes  v.  Beoond 
Nat.  Bank,  80  Pa.  163;  McCutcheon  ▼. 
Merz  Capsule  Co.  31  L.  R.  A.  415,  19  C.  O. 
A.  108,  37  U.  S.  App.  586,  71  Fed.  792; 
Farmers'  d  M.  Nat.  Bank  v.  Smith,  23  0. 
G.  A.  85,  40  U.  S.  App.  690,  77  Fed.  135. 

A  limit  must  someAvhere  be  fixed  between 
the  near  and  remote,  direct  and  indirect 
consequences,  beyond  which  the  law  will  not 
take  cognizance  of  them.  One  of  the  pre- 
scribed limits  is  this, — ^that  the  false  and 
fraudulent  representations  must  have  been 
intended  to  be  acted  on,  in  a  matter  afi'ect- 
ing  himself,  by  the  party  who  seeks  redress 
for  consequential  injuries. 

Wells  V.  Cook,  16  Ohio  St  74,  88  Am. 
Dec.  4;16;  Gerhard  v.  Bates,  20  Eng.  L.  & 
Eq.  136;  Hunnewell  v.  Duxbury,  154  Mass. 
286,  13  L.  R.  A.  733,  28  N.  E.  267;  Peek 
V.  Oumey,  L.  R.  6  H.  L.  371;  Andrews  v. 
Mockford  [1896]    1  Q.  B.  373;  Rex  v.  Dm 
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Berenger,  3  Maule  ft  S.  67;  Barry  ▼.  Oro9- 
key,  2  Johnfi.  ft  H.  1. 

Fraud  does  not  consist  in  mere  intention, 
bat  in  intmtion  carried  out  by  hurtful  acts. 

Williams  y.  DaviSf  69  Pa,  21;  Cooley, 
TorU,  top  pi  681;  Milwaukee  d  8t.  P.  R. 
Co,  V.  Kellogg,  94  U.  S.  475,  24  L.  ed,  259. 

When  there  is  a  suflBcient  and  independ- 
ent cause  operating  between  the  wrongful 
act  and  the  injury,  it  is  not  chargeable  to 
the  misfeasance  or  nonfeasance  of  tiie  origi- 
nal wrongdoer. 

The  G.  R,  Booth,  171  U.  S.  458,  43  L.  ed. 
239,  19  Sup.  Ct.  Rep.  9;  ^tna  F,  Ine,  Co, 
i.Boon,  95  U.  S.  133,  24  L.  ed.  399;  Denver 
A  R.  O.  R.  Co.  ▼.  Roller,  49  I/.  R.  A.  77,  41 
a  C.  A.  22,  100  Fed.  749. 

Where  a  parly  complains  of  false  repre- 
sentations whereby  he  was  caused  to  suffer 
damage  in  a  transaction  with  some  third 
person,  it  devolvee  upon  him  to  show  ex- 
pressly that  the  alleged  wrongdoer  intend- 
ed, or  that  he  may  reasonably  be  supposed 
under  the  circumstances  to  have  intended, 
that  the  plaintiff  should  act  upon  the  mis- 
representation;  and  it  is  not  enough  to 
proYe  that  the  misrepresentation  was  made 
with  knowledge  of  its  falsity. 

Bigelow,  Fraud,  p.  536 ;  Andrews  ▼.  Mock- 
ford  [1896]  1  Q.  B.  378;  Derry  v.  Peck,  L. 
R.  14  App.  Cas.  337;  Kountae  v.  Kennedy, 
147  N.  y.  124,  29  L.  R.  A.  360,  41  N.  E. 
414;  Noah  v.  Minnesota  Title  Ins.  do  T.  Co. 
m  Mass.  574,  28  L.  R.  A.  753,  40  N.  E. 
1039;  Endsley  y.  Johns,  120  111.  469,  60  Am. 
Rep.  672,  12  N.  E.  247;  ^ew  York  Land 
Improv,  Co.  ▼.  Chapman,  118  N.  Y.  288,  23 
N.  E.  187;  Glasier  ▼.  Rolls,  L.  R.  42  Ch. 
Div.  436;  LelAevre  v.  Gould  [1893]  1  Q.  B. 
491;  Angus  ▼.  Clifford  [1891]  2  Ch.  ^49; 
Low  V.  Bouverie  [1891]  3  Gh.  82;  Western 
Bank  v.  Addie,  L.  R.  1  Sc.  App.  Caa.  157; 
yeio  Brunswick  d  C.  R.  Co.  y.  Conybeare,  9 
H.  L.  Cas.  725;  Potts  t.  Chapin,  133  Mass. 
280. 

LurtoA,  Circuit  Judge,  dellYered  the 
opinion  of  the  court: 

'  The  plaintiff  in  error  has  presented  no 
less  than  182  assignments  of  error, — an  un- 
necessarily prodigious  number.  No  less 
than  forty-one  of  these  are  errors  asMgned 
upon  the  charge  of  the  court.  These  are  all 
based  upon  eight  exceptions  taken  to  the 
charge.  Objection  is  made  that  these  ex- 
ceptions are  too  general;  that  each  is  an 
exception  coYering  scYcral  distinct  proposi- 
tions; and  that,  if  any  proposition  be  good, 
the  whole  exception  must  fail.  Johnson  y. 
Oarfctr,  19  C.  C.  A.  666,  43  U.  S.  App.  107, 
73  Fed.  523.  An  exception  to  a  chr.ree 
should  be  taken  before  the  pury  retire.  It 
should  be  sufficientiy  defimte  to  call  the 
judge's  attention  to  the  particular  matter 
objected  to,  in  order  that  he  may  haYc  an 
opportunity  to  correct  it.  Neither  should 
an  exception  coYer  two  distinct  propositions, 
for  such  an  exception  is  insufficient  if  either 
one  should  proYe  correct.  Mobile  do  M.  R. 
Co.  Y.  Jurey,  111  U.  S.  596,  28  L.  ed.  631, 
4  Sup.  Ct.  Rep.  566;  Bogk  y.  Qasaert,  149 
U.  R.  26,  37  L  ed.  635,  13  Sup.  Ct  Rep. 
•7  U  R.  A, 


738;  Hollotcay  y.  Dunham,  170  U.  S.  619, 
42  L.  ed«  1167,  18  Sup.  Ct.  Rep.  784;  Felton 
Y.  Neicport,  34  C.  C.  A.  470,  92  Fed.  470. 
His  objection  must  be  reffarded  as  fatal  to 
most  of  the  exceptions  taken  to  the  charge 
as  dellYered,  though  there  is  one  objection 
which  may  fairly  be  regarded  as  sufficiently 
definite  to  base  assignments  of  error  upon. 
That  exception  is  in  these  words:  "We  de- 
sire to  also  except  to  the  court's  measure  of 
damages  in  this  case."  What  the  court  had 
said  on  this  subject  was  this:  "If  the  jury 
should  conclude  that  the  plaintiff  is  entitled 
to  recover  anything,  then  the  measure  of  the 
plaintiff's  damages  would  be  the  difference 
between  the  Yalue  of  the  eighty  shares  of 
stock  on  the  3l8t  day  of  December,  1892, 
and  its  Yalue  of  February  6,  1893,  when  the 
plaintiff  bought  it.  Interest  may  be  allowed 
on  this,  if  the  jury  see  fit.  For  any  depreci- 
ation which  may  have  resulted  after  the 
latter  date  the  defendants  would  not  be  re- 
sponsible, inasmuch  as  that  depreciation 
may  have  been  the  result  of  causes  with 
which  the  defendants  had  no  connection." 
This  paragraph  was  followed  by  some  ob- 
serYations  upon  parts  of  the  CYidence,  in- 
tended as  an  application  of  the  proposition 
of  law  quoted,  whidi  did  not  IuyoIyc  the 
statement  of  any  new  or  distinct  proposi- 
tion. This  exception  has  been  criticised, 
but  we  think *the  trial  judge  could  not  have 
misapprehended  the  scope  of  the  exception, 
and  that  the  charge  on  this  subject  of  dam- 
ages may  be  regarded  as  constituting  a 
single  subject.  In  dealing  with  an  objec- 
tion to  an  exception  this  courts  in  Felton 
V.  Newport,  34  C.  C.  A.  470,  92  Fed.  470, 
speaking  by  Circuit  Judge  Severens,  said: 
'rThe  charge  upon  this  subject  was  entire, 
and  bound  up  m  a  single  proposition.  If  it 
was  erroneous  in  any  substantial  particu- 
lar, it  would  seem  that  the  exception  would 
reach  the  error,  especially  where  it  per- 
Yades  the  whole  instruction  given  upon  the 
subject."  The  instruction  limited  the  plain- 
tiff to  a  recovery  of  the  difference  between 
the  value  of  the  shares  on  December  31, 
1892,  the  day  the  company  was  licensed  to 
do  business,  and  Februarjr  6,  1893,  the  date 
when  plaintiff  bought  his  share;  in  other 
words,  if  the  shares  of  the  company  wero 
worth  as  much  on  February  6,  1893,  as  they 
had  been  on  December  31,  1892,  the  plain- 
tiff had  sustained  no  loss,  although  at  both 
dates  the  shares  may  have  been  of  much  less 
intrinsic  value  than  the  price  paid  for  them. 
This  instruction  was  erroneous,  and  must 
result  in  a  reversal  and  a  new  t^al. 

In  its  essence  Mr.  Hindman's  action  was 
a  common-law  action  for  deceit.  His  com- 
plaint, in  substance,  is  that  he  has  been  led 
into  the  purchase  of  shares  in  the  Colum- 
bian Insurance  Company,  which  has  proved 
a  most  ruinous  investment,  and  that  he  was 
induced  to  buy  through  reliance  upon  the 
certificate  made  by  the  defendant  bank, 
upon  which  that  corporation  was  licensed  to 
do  business,  and  upon  like  representations 
made  to  him,  when  negotiating,  by  the  de* 
fendant  Sullivan,  who  was  at  least  his  nom- 
inal vendor.    There  was  evidence  tending  to 
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show  that  the  defendant  Sullivan  was  one 
of  the  promoters  and  corporators  of  the 
company,  and  an  active  member  of  its  di- 
rectory; and  that  Sullivan,  to  induce  Hind- 
man  to  become  interested  in  the  company, 
made  representations  in  respect  to  the  cap- 
ital stock  of  the  company  in  substance 
identical  with  those  found  in  the  certificate 
made  by  the  cashier  of  the  defendant  bank; 
and  that  Sullivan,  together  with  Hart,  the 
company's  general  manager,  referred  plain- 
tiff to  the  bank  for  a  verification  of  their 
statements  in  respect  to  the  company's  paid- 
in  capital.  In  the  former  opinion  of  thisi 
court  we  had  occasion  to  point  out  some  of 
the  principles  upon  which  the  bank  might 
make  itself  liable  to  Mr.  Hindman's  action, 
and  we  will  not  at  this  point  stop  to  con- 
sider how  far  the  evidence  produced  tended 
to  make  a  case  against  either  the  bank  or 
Mr.  Sullivan.  If  the  bank  and  Sullivan 
knowingly  made  misleading  and  false  state- 
ments m  respect  to  the  financial  condition 
of  the  insurance  company,  upon  which  Mr. 
Hindman,  under  the  circumstances,  was  en- 
titled to  rely,  and  if  he  was  induced  thereby 
to  purchase  shares,  what  is  the  measure  of 
the  liability  of  the  defendants?  The  plain- 
tiff, in  reliance  upon  the  representations 
made  by  the  defendants,  has  done  an  act  by 
which  he  says  he  has  sustained  the  lose  of 
his  entire  investment.  But  does  it  follow 
that,  because  there  has  been  an  ultimate 
loss  of  his  entire  investment,  that  he  is  en- 
titled to  recover  that  entire  lossT  He  has 
paid  out  $10,000.  He  has  received  eighty 
shares  of  the  company's  stock.  The  defend- 
ants are  responsible  only  for  the  difference 
between  the  value  of  that  which  he  received 
and  the  price  he  paid.  Compensation  is  all 
that  he  is  entitled  to.  If  the  stock  was 
worthless  when  he  bought  it,  the  price  he 
paid,  with  interest,  is  the  measure  of  his 
recovery.  If,  on  the  other  hand,  the  shares 
had  some  intrinsic  value,  that  value  should 
be  deducted  from  the  price.  That  the  shares 
had  then  and  afterwards  a  market  value  is 
of  no  importance.  The  plaintiff  was  under 
no  obligation  to  sell,  and  might  hold  for  an 
investment,  if  he  saw  fit.  Smith  v.  Bollea, 
132  U.  S.  125,  33  L.  ed.  279,  10  Sup.  Ct. 
Rep.  39;  Peek  v.  Derry,  L.  R.  37  Ch.  Div. 
541;  Smith  v.  Duffy,  57  N.  J.  L.  679,  32 
AU.  371.  The  rule  seems  to  be  that  the 
damages  recoverable  in  an  action  for  deceit, 
where  the  plaintiff  has  been  induced  to  pur- 
chase shares  in  reliance  upon  untrue  repre- 
sentations, is  the  difference  between  the 
price  paid  and  the  real  intrinsic  value  of 
such  snares  at  the  time  of  their  purchase; 
and  that  such  value  is  to  be  ascertained  in 
the  light  of  subsequent  events  in  the  history 
of  the  company,  and  not  by  the  market 
price.  Where  the  subject  of  the  purchase  is 
tangible  property,  the  real  actual  value  and 
the  market  value  are  for  the  most  part  one 
and  the  same.  But  market  sales  of  corpora- 
tion shares  may  not  be  any  real  indication 
of  real  intrinsic  value.  In  Peek  v.  Derry, 
L.  R.  37  Ch.  Div.  541,  Cotton,  L.  J.,  in*  com- 
menting upon  the  injustice  of  measuring 
intrinsic  value  by  market  price  oi  shares, 
67L.il  A, 


said:  ''I  do  not  know  whether  there  was 
any  market  in  this  case,  but  the  market 
might  have  been  affected  by  the  representa- 
tions which  were  made  by  the  defendants 
which  induced  the  plaintiff  to  act,  and 
which  might  have  induced  others  to  act." 

The  ascertainment  of  the  real  and  intrin- 
sic value  of  shares  in  a  corporation  at  a 
given  date  presents  difficulties  which  do  not 
occur  with  respect  to  more  tangible  kinds 
of  property.  Justice  would  seem  to  forbid 
that  in  such  circumstances  the  plaintiiT 
should  be  allowed  to  gain  a  boiefit  by  sub- 
sequent independent  acts  tending  to  depre- 
ciate such  shares,  wholly  disconnected  with 
the  vice  in  the  company  which  existed  when 
he  acquired  his  shares.  These  difficulties 
were  appreciated  in  Peek  v.  Derry,  cited 
heretofore;  for  Lord  Cotton,  in  speaking  of 
subsequent  events,  said:  ''Nor  do  I  think 
he  ought  to  be  precluded  from  taking  into 
account  the  subsequent  events.  Although 
the  value  of  the  shares  is  not  to  be  ascer- 
tained at  the  subsequent  period,  so  as  to 
take  into  account  for  the  benefit  of  the 
plaintiff  events  subsequent  which  depreci- 
ated their  value,  yet  those  events,  if  they 
show  that  the  company  was  originaJly,  with 
the  capital  which  it  had  got,  a  company 
which  was  worthless,  may,  in  my  opinion, 
be  taken  into  account  as  evidence  of  what 
was  the  value  of  the  shares  immediately 
aiter  they  were  allotted  to  the  plaintiff. 
So  that  it  may  be  that,  useful  as  this  dis- 
cussion has  been  in  order  to  elucidate  what 
ought  to  be  the  proper  time  for  ascertaining 
the  value,  it  may  ultimately  produce  no 
f^d  result  to  the  defendants.  But  I  think 
it  is  in  accordance  with  the  cases,  and  in 
accordance  with  the  principle,  that  Uie  real 
value,  and  not  the  market  value,  is  to  be 
ascertained  immediately  after  Uie  day  when 
the  shades  were  allotted  to  the  plaintiff." 
In  the  same  case,  Sir  James  Hannen,  in 
dealing  with  this  matter  of  damages  in  ac- 
tions for  deceit  in  sales  of  shares,  said: 
"Tlie  question  is,  How  much  worse  off  is  the 
plaintiff  than  if  he  had  not  bought  the 
shares?  If  he  had  not  bought  the  shares,  he . 
would  have  had  his  £4,0^  in  his  pocket. 
To  ascertain  his  loss,  we  must  deduct  from 
that  amount  the  real  value  of  the  thing  ho 
got.  That  must  be  ascertained  by  the  light 
of  the  events  which  have  happened  down  to 
the  time  of  the  inquiry — not  what  the 
shares  might  have  been  sold  for,  because  he 
was  not  bound  to  sell  them,  and  subsequent 
events  may  show  that  what  the  snares 
might  have  been  sold  for  was  not  their  true 
value,  but  a  mistaken  estimate  of  their 
value."  That  the  price  should  be  reduced 
by  the  actual  value  of  the  property  acquired 
seems  to  have  the  sanction  of  the  Supreme 
Court,  for  in  Smith  v.  Bolles,  132  U.  S.  125, 
130,  33  L.  ed.  279,  282,  10  Sup.  Ct  Rep.  39, 
40,  the  court  said: 

"What  the  plaintiff  paid  for  the  stock 
was  properly  put  in  evidence,  not  as  the 
basis  of  the  application  of  the  rules  in  rela- 
tion to  the  difference  between  the  contract 
price  and  the  market  or  actual  value,  but  as 
establishing  the  loss  he  had  sustained  is 
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that  particul&r.  If  the  stodc  had  a  value 
in  fact,  that  would  necessarily  be  aj^lied 
in  reduction  of  the  damages." 

The  falsity  of  the  certificate  issued  by  the 
cashier  of  the  defendant  bank,  upon  the 
strength  of  which  the  plaintiff  claims  the 
insurance  commissioner  licensed  Uie  com- 
pany, and  upon  which  he  claims  to  have 
acted  in  buying  this  stock,  consists  in  its 
plain  implication  that  the  capital  and  sur- 
plus of  tlie  company  had  been  fully  paid  in, 
and  that  this  capital  and  surplus  was  on 
deposit,  free  from  all  claims  and  liabilities. 
The  evidence  tended  to  show  that  probably 
$100,000  of  the  capital  stodc  had  never  been 
paid  in  cash,  and  that  the  bank  officials 
were  quite  aware  that  this  was  so  to  at 
least  the  extent  of  $60,000,  inasmuch  as 
they  knew  that  the  deposit  account  of  the 
company  included  proceeds  of  discounted 
subscribers'  notes  to  that  extent,  upon  which 
the  company  was  then  bound  as  indorser  or 
otherwise.  That  the  bank  had  on  deposit 
$248,182.90  was>  doubtless,  true,  and  that 
this  was  subject  to  the  check  of  the  company 
appears  to  have  been  also  true.  That  the 
discounts  were  absolute,  and  not  ''pretend- 
ed" or  "fictitious,"  may,  in  a  sense,  have 
been  also  true.  But  the  ground  of  action  in 
this  case  consists  in  the  fact  that  the  cap- 
ital stock  of  the  company  had  not  been  paid 
up  in  cash,  as  required  by  law,  and  that  it 
was  not  true  that  $200,000  of  the  amount 
on  deposit  had  "been  paid  in  as  the  full 
amount  of  the  capital  stock  of  said  Colum- 
bian Fire  Insurance  Company  of  America, 
and  $48,182.00  has  been  paid  in  as  the  net 
surplus  of  said  company."  If  any  substan- 
tial part  of  the  sum  so  on  deposit  arose 
from  the  discount  of  the  notes  of  real  or 
pretended  subscribers  upon  which  the  in- 
surance company  remained  liable  as  indorser 
or  otherwise,  then  it  was  not  true  that 
l34S,182.gO  bad  been  paid  in  as  capital  and 
surplus.  Whether  the  disoounts  made  by 
the  bank  of  such  paper  were  bona  fide  or 
''pretended,"  the  result  would  he  the  same. 
The  plain  purpose  of  the  Kentucky  corpora- 
tion law  was  to  make  it  a  condition  upon 
which  such  companies  mi|;ht  engage  in  X^Lsi- 
ness,  that  their  authorized  capital  stock 
should  be  actiially  and  fully  paid  in  before  a 
license  should  issue  to  do  business.  Shares 
sold  on  a  credit  were  not  shares  paid  in,  and 
the  discount  of  notes  made  by  such  credit 
purchasers,  upon  an  indorsement  or  guaran- 
ty of  the  company  itself,  would  be  a  fraud- 
ident  evasion  of  Uie  law;  and  proceeds  aris- 
ing from  such  discounts  would  not  be  cap- 
ital stock  paid  in,  but  borrowed  money 
taasquerading  as  capital.  If,  therefore,  the 
jury  should  believe  that  the  bank  knew  that 
a  large  proportion  of  the  sum  on  deposit 
arose  from  proceeds  of  such  notes,  it  would 
know  that  the  deposit  did  not  consist  of 
either  capital  or  surplus,  and  the  certificate 
would  be  false  and  misleading,  without  re- 
gard to  whether  the  discounts  were  "false," 
**pretended,"  "fictitious,"  or  genuine  and 
real. 

That  Mr.  Hindman  was  partly  induced  to 
purchase  this  stock  in  order  to  secure  an 
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agency  is  no  defense,  if  his  action  was  in 
fact  infiuenced  by  his  confidence  in  the  truth 
of  the  financial  condition  of  the  company  as 
shown  by  this  ba:nk  statement.  It  was  com- 
petent upon  the  question  of  the  intrinsic 
value  of  the  shares,  to  show  what  the  true 
condition  of  the  company  was  at  that  date. 
It  was  competent  to  show  any  and  every 
fact  touching  the  various  contracts  under 
which  this  deposit  of  $248,182.00  had  been 
secured.  For  this  purpose  it  was  competent 
to  show  the  history  of  the  New  York  certifi- 
cate of  deposit,  and  the  agreement  under 
which  thai  certificate  had  been  obtained,  and 
how  it  was  finally  paid.  It  was  also  com- 
petent to  show  the  inside  history  of  the  or- 
ganization, including  the  history  of  each  of 
the  discounted  notes,  and  the  mode  in  which 
they  were  subsequently  taken  up  or  paid  off. 
The  true  inquiry  will  be.  What  was  the  real, 
intrinsic  value  of  the  share  bought  by  plain- 
tiff? for  his  damages  must  be  reduced  by 
deducting  tliat  value.  Whatever  tended  to 
show  the  want  of  intrinsic  value  of  shares 
in  a  company  in  the  circumstances  of  this 
company  at  the  time  of  the  purchase  was 
competent  evidence. 

The  other  exceptions  to  the  charge,  so  far 
as  t^ey  bear  upon  the  merits  of  the  case, 
are  insufficient  in  form  to  be  the  basis  of 
an  assignment  of  error.  There  are,  how- 
ever, a  veiy  large  number  of  assignments  of 
error  based  upon  rulings  made  by  the  court 
below  during  the  course  of  the  trial,  and  a 
number  of  other  assignments  based  upon 
the  refusal  of  the  court  to  give  special  in- 
structions duly  requested.  It  would  be  an 
unnecessary  and  unprofitable  labor  to  deal 
with  these  assignments  seriatim.  Seme  of 
them  are  good,  and  some  are  bad.  Neither 
must  we  be  understood  as  indorsing  the  charge 
of  the  learned  court.  It  seems  to  lay  altx>- 
gether  too  much  stress  upon  the  charge  of 
conspiracy,  and  the  averments  that  the  de- 
posit was  not  bona  fide  subject  to  the  check 
of  the  insurance  company.  The  petition  of 
the  plaintiff  is  unnecessarily  rich  in  vigor- 
ous averments,  many  of  which  are  not  es- 
sential to  the  maintenance  of  an  action  for 
fraud  and  deceit.  The  gravamen  of  the 
plaintiff's  case,  against  both  the  bank  and 
Sullivan,  lay  in  the  alleged  falsity  of  the 
representation  that  $248,182.00  had  been 
paid  in  on  account  of  capital  stock  and  sur- 
plus. Whether  the  bank  had  conspired  with 
the  insurance  company,  or  with  Sullivan,  or 
with  certain  other  promoters  and  managers 
of  the  insurance  company,  for  the  purpose 
of  foisting  on  the  public  an  unripe  corpiora- 
tion  whose  capital  stock  had  not  been  paid 
in  as  required  by  law,  constituted  one  phase 
of  the  plaintiff's  case.  But  the  plaintiff's 
case  did  not  altogether  depend  upon  proof 
of  a  conspiracy,  or  upon  evidence  that  the 
public  at  large  were  invited  to  become  pur- 
chasers of  shares  in  reliance  upon  the  repre- 
sentations made  by  either  Sullivan  or  the 
bank,  or  both.  Facts  enough  were  stated  in 
the  plaintiff's  voluminous  and  redundant 
petition  to  justify  a  recovery  if  the  jury 
should  believe  that  the  bank,  for  its  own 
business  purposes,  knowingly  misrepresent- 
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ed  the  financial  condition  of  the  insurance 
company,  in  respect  to  the  nature  of  its 
account  as  a  depositor,  with  the  intent  that 
the  plaintiff  should  be  induced  to  buy  shares. 
This  aspect  of  the  case  was  not  properly 
put  to  the  jury,  and,  inasmuch  as  the  case 
must  go  back  for  a  new  trial,  we  shall 
briefly  indicate  the  general  principles  upon 
which  such  new  trisu  should  proceed,  with- 
out applying  our  views  to  particular  specifi- 
cations of  error. 

1.  The  implied  authority  of  the  cashier 
to  bind  the  oank  by  misrepresentations  in 
the  statement  or  certificate  which  is  the 
foundation  of  the  plaintiff's  action  against 
the  bank  was  more  than  doubted  by  the 
court  below,  and  to  this  question  we  shall 
first  address  ourselves.  That  the  giving  of 
such  a  certificate  at  the  instance  of  a  cus- 
tomer would  not  be  ultra  vires  the  corporate 
power  of  the  bank,  even  if  it  should  include 
a  statement  of  the  purpose  for  which  the  de- 
posit had  been  paid  in,  was  decided  in  our 
opinion  upon  the  former  writ  of  error.  That 
question  need  not  be  reconsidered  or  the  ar- 
gument repeated.  48  L.  R.  A.  210,  39  C.  G. 
A.  1,  08  Fed.  562.  We  did  not  there  con- 
sider the  authority  of  the  cashier  to  bind 
the  bank  by  false  statements  in  such  a  cer- 
tificate, if  given  by  him  without  the  direc- 
tion of  the  directors,  because  the  questions* 
then  decided  arose  upon  a  demurrer  to  a 
petition  which  averred  that  the  cashier 
acted  by  order  of  the  board  of  directors. 
But  how  can  it  be  said  that,  without  the 
authority  of  the  board  of  directors,  the 
cashier's  action  in  giving  such  a  certificate 
would  not  be  the  act  of  the  bank?  This  is 
not  an  action  to  enforce  a  contract  made  by 
the  cashier.  Different  rules  prevail  when 
a  suit  is  upon  contract  than  those  applicable 
in  an  action  for  a  tort  If  the  cashier's  act 
is  the  act  of  the  bank,  the  liability  of  the 
latter  for  the  tort  may  be  plain,  although 
it  might  not  be  liable  for  a  promise  by  t£e 
cashier  made  under  the  same  circumstances. 
Morse,  Banks  &  Bkg.  $171;  Thomp.  Corp. 
§§  4779,  6283.  The  cashier  is  the  proper 
officer  to  receive  deposits  and  to  give  cer- 
tificates or  vouchers  in  respect  thereto. 
Morse,  Banks  &  Bkg.  f  161.  If  he  knew,  or 
assumed  to  know,  the  source  from  which 
the  deposit  arose,  we  see  no  reason  why  he 
might  not  include  such  a  fact  in  his  certifi- 
cate, if  the  customer  consented  or  the  busi- 
ness of  the  bank  would  be  thereby  subserved. 
We  quite  agree  with  Judge  Barr,  who  heard 
this  case  below  on  a  demurrer,  who,  on  this 
subject,  said:  "As  the  First  National  Bank 
had  the  right  to  accept  the  deposits  of  the 
insurance  company,  it  would  seem  to  follow, 
as  an  incident  to  receiving  deposits,  that  the 
cashier  might  state,  orally  or  in  writing,  to 
those  authorized  to  inquire,  the  amount  of 
the  deposits  and  the  nature  of  the  deposits, 
whether  on  account  of  capital  stock  or  sur- 
plus, or  whether  a  general  deposit.  That 
far  he  was  acting  under  the  corporate  pow- 
ers and  in  the  usual  course  of  his  business. 
He  had  also  the  corporate  power,  in  the 
course  of  his  business,  to  state  more  than 
what  the  books  of  the  bank  showed,  if  he 
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personally  knew  the  fact,  or  assumed  to 
Know  the  fact»  in  the  performance  of  his 
official  duties,  as  to  the  amount  of  the  de- 
posit or  the  character  of  the  deposit.  In 
the  absence  of  any  eiridence,  and  assuming 
that  the  allegations  of  the  bill  are  true,  it 
may  be  presumed  that  thus  far  the  6ict 
stated  by  the  cashier  of  the  First  National 
Bank  in  regard  to  the  character  of  the  de- 
posit, whether  it  was  capital  stock  or  capital 
stock  and  surplus,  was  such  as  the  books  of 
the  bank  showed,  or  such  as  the  cashier  of 
the  bank  and  the  custodian  of  the  deposits 
had  a  right  to  know  and  might  communi- 
cate. So  that^  if  he  knew  the  deposit  was 
made  up  by  discounts  credited  with  the 
intention  of  swelling  the  deposit,  with  a 
view  to  deceiving  uie  insurance  commis- 
sioner into  believing  that  the  capital  stock 
was  paid  up,  it  would  be  within  the  bank's 
corporate  powersw  The  liability  in  such  a 
case  would  be  because  the  false  representa- 
tions were  made  about  a  thin^  which  was 
the  bank's  business  in  connection  with  its 
corporate  powers,  and  in  the  usual  course 
of  the  business  of  the  cashier  of  the  bank." 
86  Fed.  1013,  1016. 

The  division  into  capital  stock  and  sur- 
plus was  equally^  within  his  competency  to 
state  to  one  entitled  to  inquire,  though  of 
no  particular  significance  to  the  state  in- 
surance commissioner,  whose  duty  was  lim- 
ited to  inquiring  and  certifying  that  the 
company's  capitid  "had  been  paid  in  and  is 
possessed  by  it  in  money.'*  Act  1870  (Gen. 
Stat.  1888,  p.  66,  f  7).  The  material  thing 
to  the  commissioner  was  that  this  certifi- 
cate, if  true,  established  the  conditions 
which  entitled  the  company  to  begin  busi- 
ness. The  mere  fact  the  company  had  to  its 
credit  an  amount  of  money  equal  to  its  au- 
thorized capital  would  be  an  immaterial 
fact,  unless  it  should  also  appear  that  that 
deposit  constituted  capital  stock  paid  in 
and  ''possessed  by  it  in  money."  This  was, 
therefore,  the  material  thing  to  which  the 
cashier  certified,  and  if  this  fact  appeared 
from  the  books  or  deposit  slips  of  the  bank, 
or  was  otherwise  known  or  supposed  to  be 
known  to  the  cashier,  he,  as  the  custodian 
of  the  deposit  and  chief  executive  of  the 
bank,  was  acting  within  the  apparent  scope 
of  his  duty  and  authority  when  he  gave  this 
statement.  That  it  was  sworn  to  does  not 
affect  its  character  as  an  act  of  the  bank. 
It  was  the  certificate  of  the  bank's  cashier, 
and  so  officially  signed.  It  was  sworn  to  by 
the  gentleman  who  filled  that  office.  The 
jurat  was  necessary  for  the  purpose  of  the 
state  insurance  commissioner,  and  added  _ 
weight  to  the  representation,  to  whomsoever" 
it  may  have  been  addressed.  If  the  act  it- 
self was  not  so  far  beyond  the  general  scope 
of  the  powers  of  a  banking  corporation  as 
to  carry  notice  to  all  of  its  ultra  vires  char- 
acter, and  the  certificate  was  given,  not  for 
the  personal  purposes  of  the  cashier,  but  in 
the  general  course  of  the  bank's  business, 
the  bank  would  be  liable  in  an  action  of 
tort  as  fully  as  if  made  by  direction  of  the 
board  of  directors. 

It  is  no  answer  to  say  that  the  bank  did 
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not  authorize  a  false  statonent.  That  may 
be  true.  But,  as  obaerred  by  Mr.  Justice 
Uilles,  in  Barwick  v.  English  Joint  Btook 
Bank,  L.  R.  2  Exch.  259,  it  haa  ''put  the 
agent  in  his  place  to  do  that  class  of  acts, 
and  he  must  oe  answerable  for  the  manner 
in  which  the  agent  has  conducted  himself  in 
doing  the  business  which  it  was  the  act  of 
the  master  to  place  him  in."  In  Washing- 
ton Gaslight  Co,  ▼.  Lansden,  172  U.  S.  534, 
644,  43  Ll  ed.  543,  548,  19  Sup.  Ct  Rep.  296, 
300,  the  Supreme  Court  said :  ''The  result  of 
the  authorities  is,  as  we  think,  that,  in  order 
to  hold  a  corporation  liable  for  the  torts  of 
any  of  its  aeents,  the  act  in  question  must 
be  performed  in  the  course  and  within  the 
scope  of  the  agent's  employment  in  the  busi- 
ness of  the  principal.  The  corporation  can 
be  held  responsible  for  acts  which  are  not 
strictly  within  the  corporate  powers,  but 
which  were  assumed  to  be  performed  for 
the  corporation  and  by  the  corporate  agents 
who  were  competent  to  employ  the  corpo- 
rate powers  actually  exercised.  There  need 
be  no  written  authority  under  seal,  nor  vote 
of  the  corpNoratioB  constituting  the  agency 
or  authorizing  the  act.  But  in  the  absence 
of  evidence  <»  this  nature  there  must  be 
evidence  of  some  facta  from  which  the  au- 
thority of  the  agent  to  act  upon  or  in  rela- 
tion to  the  subject-matter  involved  may  be 
fairly  and  legitimately  inferred  by  the  court 
or  jury.  Bali  Lake  City  ▼.  Eollister,  118 
U.  S.  256,  260,  30  L.  ed.  176,  177,  6  Sup.  Ct 
Rep.  1055 ;  Denver  d  R,  O,  R,  Co,  v.  Harris, 
122  U.  S.  597,  609,  30  L.  ed.  1146,  1148,  7 
Sup.  Ct.  Rep.  1286;  Lake  Shore  d  M,  8.  R. 
Co.  ▼.  Prentice,  147  U.  S.  101,  109,  37  L.  ed. 
97,  102,  13  Sup.  Ct.  Rep.  261,  263,  and  cases 
cited  at  page  110,  147  U.  S.,  37  L.  ed.  102, 
and  page  264,  13  Sup.  Ct.  Rep." 

The  ca.<ies  of  Manufacturers'  Bank  y.Seo- 
field,  30  Vt.  590,  and  Ellerhe  v.  National 
Exch,  Bank,  109  Mo.  445,  472,  19  S.  W.  241, 
are  instances  of  corporate  liability  for  mis- 
representations made  by  an  officer  of  the 
corporation.  Mapes  v.  Second  Nat.  Bank, 
80  Pa.  163,  is  not  a  case  which  meets  our 
approval.  •  In  First  Nat.  Bank  v.  Marshall 
d  I,  Bank,  28  C.  C.  A.  42,  54  U.  S.  App.  510, 
83  Fed.  725,  we  held  that  when  a  cashier, 
as  a  mere  act  of  courtesy,  answered  an  in- 
qiury  as  to  the  financial  standing  of  a  cus- 
torner,  the  bank  would  not  be  liable  if  the 
answer  should  prove  false.  But  the  reason 
of  the  decision,  as  stated  in  the  opinion  of 
Judffe  Clark,  waa  that  the  cashier  was  not 
at  the  time  acting  in  respect  to  some  inter- 
est or  business  of  the  bank ;  his  response  be- 
ing a  mere  voluntary  statement  "having  no 
relation  to  any  business  transaction  with 
the  bank." 

2.  To  what  extent  did  the  plaintiff  have 
a  right  to  rely  upon  the  truth  of  the  rep- 
resentations contained  in  the  cashier's  cer- 
tificate? Some  direct  connection  between 
the  bank  and  the  plaintiff  in  error  in  the 
communication  of  this  certificate  is  essen- 
tial to  a  recovery.  If  the  statement  was 
addressed  to,  and  intended  only  to  influence 
the  action  of,  the  state  insurance  commis- 
lioner  in  respect  to  the  licensing  of  the  in- 
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surance  company,  he  cannot  sustain  a  re- 
covery, even  though  he  and  others  may 
have  been  led  into  the  purchase  of  the 
shares  of  the  insurance  company  aa  a  con- 
sequence of  the  action  of  the  insurance  com- 
missioner in  admitting  the  company  to  do 
business  upon  the  representation  of  the 
bank's  certificate.  The  plaintiff's  action,  in 
the  aspect  of  it  now  under  consideration,  is 
for  fraud  and  dec^t,  and  such  an  action 
must  be  bottomed  upon  false  representa- 
tions made  to  him,  and  with  intent  that  he 
should  be  influenced  thereby.  The  plaintiff 
does  not  sufficiently  connect  himself  with 
the  misrepresentations  by  the  bare  fact  that 
he  bought  stock  in  a  company  which  was 
improperly  admitted  to  do  business  upon 
representations  addressed  to  the  state  com- 
missioQer.  The  injury  in  such  case  is  too 
remote.  In  Bedford  v.  Bagshaw,  4  Hurlst. 
&  N.  538,  an  action  was  sustained  against 
certain  promoters  and  managers  of  a  com- 
pany who  had  made  false  statements  in  re- 
spect to  the  capital  of  the  company  in  or- 
der to  secure  its  insertion  in  the.  official 
lists  of  the  stock  exchange.  The  plaintiff, 
knowing  that  the  rules  of  the  stock  ex- 
change admitted  no  stocks  to  its  lists  until 
two  thirds  of  the  shares  had  been  paid  up, 
bought  on  the  exchange  in  reliance  that  the 
shares  so  bought  had  been  paid  up  accord- 
ingly. This  proving  not  to  be  the  case,  the 
plaintiff  was  suffered  to  recover,  although 
the  false  representation  had  been  made  to 
the  committee  of  the  stoclr  exchange,  and 
not  to  the  plaintiff  directly.  The  decision 
was  subsequently  overruled  in  Peek  v.  Our- 
ney,  L.  R.  0  H.  L.  377,  397.  Lord  Chelms- 
ford, in  commenting  on  the  decision,  said: 
"llie  actions  were  brought  upon  the  allega- 
tion of  a  false  representation  made  to  the 
plaintiff.  But  no  representation  at  all  waa 
made  which  reached  either  his  eyes  or  his 
ears.  From  his  knowing  the  rules  of  the 
stock  exchange,  he  assumed  that  a  certain 
representation  had  been  made,  and  acted 
upon  it."  In  Peek  ▼.  Qurney  a  descriptive 
prospectus  was  put  forth  by  the  directors 
of  a  company,  in  reliance  upon  which  the 
plaintiff  bought  shares  on  open  market.  It 
was  held  that  the  prospectus  in  its  terms 
was  not  an  invitation  to  the  public  ulti- 
mately to  become  holders  of  shares,  but  to 
join  the  company  at  once  by  becoming 
original  allottees  of  shares,  and  that  only 
those  drawn  in  by  the  misrepresentations 
of  the  prospectus  to  become  allottees  could 
have  a  remedy  in  action  for  the  deceit.  In 
line  with  Peek  v.  Oumey  is  the  case  of 
HnnneiDell  v.  Duxbury,  154  Mass.  286,  13 
L.  R.  A.  733,  28  N.  E.  267.  The  law  of 
Massachusetts  required  the  officers  of  a  for- 
eign corporation  desiring  to  do  business  in 
the  state  to  file  with  the  commissioner  of 
corporations  a  certificate  showing  its  finan- 
cial condition.  The  plaintiff  gave  credit 
upon  the  faith  of  the  statements  in  such  a 
certificate,  which  had  been  called  to  his  at- 
tention by  his  own  attorney.  The  Massa^ 
chusetts  court  held  that  the  action  would 
not  lie.  saying:  "To  sustain  such  an  ac- 
tion, misrepresentations  must  either  have 
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been  made  to  the  plaintiff  individually,  or 
as  one  of  the  public,  or  aa  one  of  a  clasis 
to  whom  they  are  in  fact  addressed,  or  have 
been  intended  to  influence  his  conduct  in 
the  j)artieular  of  which  he  complains.  This 
oertiiicate  was  not  communicated  by  the  de- 
fendants or  by  the  corjMration  to  the  pub- 
lic or  to  the  plaintiff.  It  was  filed  with  a 
state  oflicial  for  the  definite  purpose  of  oom- 
lying  with  a  requirement  imposed  as  a  oon- 
ition  precedent  to  the  right  of  the  corpo- 
ration to  act  in  Massachusetts.  Its  design 
was.  not  to  procure  credit  among  mer- 
chants, but  to  secure  the  right  to  transact 
business  in  the  state.  The  terms  of  the 
statute  carry  no  implication  of  such  a  lia- 
bility." 

That  this  certificate  constituted  a  part  of 
the  files  in  the  office  of  the  state  insurance 
commissioner,  and  that  it  was  his  duty,  on 
demand,  to  furnish  copies  to  any  of  the  pub- 
lic, or  Uiat  he  might  himself,  as  a  state  offi- 
cial, include  such  certificate  in  his  own  offi- 
cial publications,  is  not  enough  to  show  that 
the  bank  had  any  other  design  in  giving  it 
than  to  influence  the  action  of  the  commis- 
sioner. The  circumstance  that  it  might 
thus  come  to  the  eye  of  persons  disposed  to 
deal  in  the  company's  shares,  and  thus  in- 
duce them  to  buy,  is  only  evidence  to  be 
looked  at  with  other  circumstances  tending 
to  show  that  the  bank  designed  to  influ- 
ence the  public  at  large  or  the  plaintifif  in 
particular  to  buy  the  company's  shares. 
The  Kentucky  '  statute  carries  no  implica- 
tion of  civil  liability  for  a  false  statement, 
although  it  does  make  the  giving  of  a  false 
statement  to  the  commissioner  a  criminal 
oflfense.  The  right  of  one  of  the  public  who 
has  sustained  a  lose  by  the  wrongful  set- 
ting on  foot  of  an  insurance  company  whose 
capital  has  not  been  paid  in,  and  of  one 
who  has  bought  shares  or  given  credit  to 
such  a  company  in  reliance  upon  the  truth 
of  representations  made  to  the  commission- 
er only  for  the  purpose  of  inducing  his  ac- 
tion, must  depend  upon  the  general  princi- 
ples of  law  in  respect  of  actions  for  false 
representations.  it  has  never  been  a 
ground  of  action  that  the  defendant  made 
a  dishonest  representation,  and  that  the 
plaintiff  had  relied  upon  it  and  sustained 
injury.  The  moral  olnigatioa  to  speak  the 
truth  is  not  ground  for  a  civil  action,  unless 
the  misrepresentation  was  intended  to  in- 
duce the  very  action  by  the  plaintiff  which 
has  resulted  in  his  damage.  Cooley,  Torts, 
p.  4P3;  Wells  v.  Cook,  16  Ohio  St.  67,  88 
Am.  Dec.  436;  Barry  v.  Croskey,  2  Johns, 
ft  H.  1.  However  lamentable  the  eventual 
results  of  a  dishonest  representation  to  per- 
sons who  in  reliance  thereon  have  come  to 
grief,  they  cannot  recoup  such  losses  unless 
they  are  able  in  one  way  or  another  to 
bring  themselves  within  the  class  of  persons 
for  whom  the  representation  was  intended. 
But  it  was  never  meant  to  decide  in  Peek 
V.  (himep  that  a  company's  prospectus 
might  not  be  broad  enough  to  stand,  not 
only  as  an  invitation  to  original  allottees, 
but  to  all  others  who  might  be  disposed  to 
deal  in  the  company's  shares.  And  so  the 
57  L.  R.  A. 


case  was  explained  in  Andrexca  v.  Mockford 
[1806]  1  Q.  B.  372,  where  it  was  held  that 
if  the  object  of  a  prospectus  is  not  only  to 
induce  applications  for  original  allotments 
of  shares,  but  also  to  induce  persons  to 
whom  it  was  sent  to  purchase  shares  in 
the  market,  its  function  would  not  be 
exhausted  when  all  the  shares  should 
be  subscribed,  and  that  the  persons  issuing 
the  prospectus  would  be  responsible  for  the 
injury  sustained  in  reliance  upon  the  truth 
of  statements  therein,  known  to  be  false,  by 
any  person  to  whom  the  paper  was  sent  who 
should,  in  consequence,  buy  on  the  market. 
Soott  V.  Dixon,  29  L.  J.  Exch.  N.  S.  62,  note, 
was  approved  in  Peek  vt  Oumey.  The  case 
seems  only  to  be  reported  in  a  note  to  Bed- 
ford V.  Bagshato,  4  Hurlst.  &  N.  538.  xVa 
stated  in  the  opinion  of  Lord  Chelmsford, 
the  action  was  for  a  misrepresentation  made 
in  a  report  by  the  directors  to  the  share- 
holders of  a  banking  company.  Plaintiff 
was  not  a  shareholder,  and,  in  the  absence 
of  other  circumstance,  could  not  be  re- 
garded as  addressed.  But  it  was  shown 
that  oopiee  of  the  report  were  left  at  the 
bank,  and  were  to  be  had  by  brokers  and 
all  persons  applying  for  them  who  desired 
imormation  with  a  view  to  the  purchase  of 
shares,  and  that  the  plaintiffs,  through 
their  brewer,  purchased  at  the  bank  a  copy 
of  the  report,  |uid  in  reliance  bought  shares 
and  sustained  a  loss;  a  material  statement 
being  false.  There  was  a  judgment  for  the 
plaintiffs.  Lord  Chelmsford  said:  "I  do 
not  doubt  the  propriety  of  this  decision. 
The  report,  though  originally  made  to  the 
shareholders,  was  intended  for  the  infor- 
mation of  all  persons  who  were  disposed  to 
deal  in  shares;  and  the  representation 
must  be  regarded  as  having  been  made,  not 
indirectly,  out  directly  to  each  person  who 
obtained  the  report  from  the  bank,  where  it 
was  publicly  announced  it  was  to  be  bought, 
in  the  same  manner  as  if  it  had  been  per- 
sonally delivered  to  him  by  the  director." 

The  true  inquiry  is.  Who  did  the  bank  de- 
sign to  influence  b^  its  false  representation  7 
If  the  representation  here  involved  was  not 
only  made  to  induce  favorable  action  by  the 
state  insurance  commissioner,  but  was  also 
intended  for  the  information  of  all  who 
should  be  disposed  to  deal  in  the  company's 
shares,  and  who  should  inspect  it  for  infor- 
mation in  respect  of  the  company's  capital, 
it  should  be  regarded  as  addressed  to  every 
such  person.  So,  if  the  jury  should  find 
that  the  plaintiff  was  known  to  the  bank  as 
a  person  disposed  to  buy  such  shares,  and 
was  referred  to  this  statement  for  informa- 
tion concerning  its  capital,  they  would  be 
justified  in  finding  that  the  representation 
was  addressed  to  him  personally.  Such  ref- 
erence of  the  plaintiff  to  the  certificate 
would  be  a  repetition  of  the  misrepresenta- 
tion, addressed  directly  to  him,  and  render 
it  liable,  irrespective  of  the  original  design 
and  purpose  with  which  the  certificate  was 
given. 

3.  Was  the  misrepresentation  knowingly 
false?  One  who*  has  been  induced  by  fuse 
representations  to  buy  property  has  open  to 
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him  no  less  than  three  remedies.  He  may 
rescind  and  sue  at  law  for  the  consideration, 
he  may  brin^  an  equitable  suit  for  rebcis- 
sion  and  obtain  full  relief,  or  he  may  retain 
what  he  has  received  and  bring  his  action 
for  fraud  and  deceit.  The  first  two  kinds 
of  relief  lie^  as  is  most  evident,  otnly  against 
the  vendor.  The  third  will  lie  against  eith- 
er the  vendor  or  any  third  person  through 
whose  false  representations,  directly  made, 
the  plaintiff  has  sustained  damages.  Cook, 
Corp.  $  354,  and  cases  cited.  Before  the 
plaintiff  can  recover  in  an  action  of  deceit, 
be  must  prove  two  things:  that  the  repre- 
sentation was  false,  and  that  the  fjerson 
making  it  knew  it  was  false.  Qlasier  v. 
Rolls,!,.  R.  42  Ch.  Div.  436;  Derry  v.  Peek, 
L  R.  14  App.  Gas.  337;  Kountze  v.  Kenne- 
dy, 147  N.  Y.  124,  29  L.  R.  A.  360,  41  N.  E. 
414;  Cook,  Corp.  S  355;  Trimble  v.  Reid,  97 
Ky.  713,  31  S.  W.  861.  Such  an  action  dif- 
fers essentially  from  one  brought  for  recis- 
sion  of  a  contract  on  the  ground  of  misrep- 
resentation. In  the  latter  kind  of  suit  it  is 
immaterial  whether  the  representation  was 
made  dishonestly  or  not.  If  the  contract 
was  obtained  by  misrepresentation,  however 
honestly  made,  it  cannot  stand.  But,  when 
the  action  is  for  fraud  and  deceit,  it  is  not 
enough  to  show  l^at  the  represeniation  was 
untrue;  for,  if  it  was  honestly  believed  to 
be  true,  that  is  a  good  defense.  Derry  v. 
Peekf  cited  abov&  But  a  representation 
recklessly  made,  without  knowledge  of  its 
truth,  could  not  be  a  statement  honestly 
believed.  Cooper  v.  Schlennger,  111  U.  S. 
148,  28  L.  ed.  382,  4  Sup.  Ct.  Rep.  360. 
"Fraud  must  concur  with  the  false  state- 
ment in  order  to  give  a  ground  of  action.*' 
Evans  v.  Collins,  6  Q.  B.  804,  820;  Pasley 
T.  Freeman,  3  T.  R.  51,  2  Smith,  Lead.  Cas. 
74.  Lord  Herschell,  in  Derry  v.  Peek,  thus 
Founmed  up  the  authorities:  "First,  in  or- 
der to  sustain  an  action  of  deceit,  there 
must  be  proof  of  fraud,  and  nothing  short 
of  that  will  suffice.  Secondly,  fraud  is 
proved  when  it  is  shown  that  a  false  repre- 
sentation has  been  made  (1)  knowingly,  or 
(2)  without  belief  in  its  truth,  or  (3)  reck- 
lessly, careless  whether  it  be  true  or  false. 
Although  I  have  treated  the  second  and 
third  as  distinct  cases,  I  think  the  third  is 
but  an  instance  of  the  second ;  for  one  who 
makes  a  statement  under  such  drcumstan- 
ecs  can  have  no  real  belief  in  the  truth  of 
what  he  states.  To  prevent  a.  false  state- 
ment being  fraudulent,  there  must,  I  think, 
always  be  an  honest  belief  in  its  truth.  And 
this  probably  covers  the  whole  ground;  for 
one  who  knowingly  alleges  that  which  is 
false  has  obviously  no  such  honest  belief. 
Hiirdly,  if  fraud  be  proved,  the  motive  of 
the  person  guilty  of  it  is  immaterial.  It 
matters  not  that  there  was  no  intention  to 
cheat  or  injure  the  person  to  whom  the 
statement  was  made." 

A  representation  in  respect  to  a  matter, 
with  the  intent  to  influence  the  conduct  of 
another,  implies  necessarily  the  belief  of 
th»  party  making  it  that  Uie  statement  is 
true.  If  the  fact  be  one  within  his  means 
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of  knowledge,  and  he  have  no  knowledge  of 
the  fact,  a  jury  would  be  authorized  to  be- 
lieve that  the  statement  was  knowingly 
false.  Kountze  v.  Kennedy,  147  N.  Y.  124, 
29  L.  R.  A.  360,  41  N.  E.  414;  Prewitt  y. 
THmble,  92  Ky.  176,  17  S.  W.  356;  Cole  ▼. 
Cassidy,  138  Mass.  437,  62  Am.  Rep.  284. 

In  respect  to  evidence  tending  to  estab« 
lish  that  the  false  representation  was  made  > 
knowingly,  Lord  Herchell,  in  Derry  v. 
Peek,  L.  R.  14  App.  Cas.  337,  375,  expressed 
a  view  which  meets  with  our  hearty  appro- 
val when  he  said :  "At  the  same  time  I  de- 
sire to  say  distinctly  that,  when  a  false 
statement  haa  been  made,  the  questions 
whether  there  were  reasonable  grounds  for 
believing  it,  and  what  were  the  means  of 
knowledge  in  the  possession  of  the  person 
making  it,  are  most  weighty  matters  for 
consideration.  The  ground  upon  which  an 
allied  belief  was  founded  is  a  most  impor- 
tant test  of  its  reality.  I  can  conceive 
many  cases  where  the  fact  that  an  alleged 
belief  was  destitute  of  all  reasonable  foun- 
dation would  Buflice  of  itself  to  convince  the 
court  that  it  was  not  really  entertained, 
and  that  the  representation  waa  a  fraudu- 
lent one.  So,  too,  although  means  of 
knowledge  are,  as  was  pointed  out  by  Lord 
Blackburn  in  Brownlie  v.  Campbell,  L.  R. 
6  App.  Cas.  926,  a  very  different  thing  from 
knowledge,  if  I  thought  tnat  a  person  mak- 
ing a  false  statement  had  shut  his  eyes  to 
the  facts,  or  purposely  abstained  from  in- 
quiring into  them,  I  should  hold  that  honest 
belief  was  absent,  and  that  he  was  just  as 
fraudulent  as  if  he  had  knowingly  stated 
that  which  was  false," 

In  such  an  action  it  is  not  essential  to 
show  that  any  benefit  was  derived  from  the 
deceit  Endsley  v.  Johns,  120  111.  479,  60 
Am.  Rep.  672,  12  N.  E.  247;  Paaley  v.  Free- 
man, 2  Smith,  Lead.  Cas.  p.  66,  3  T.  R.  51; 
tfew  York  Land  Improv.  Co.  v.  Chapman, 
118  N.  Y.  288,  23  N.  E.  187.  It  need  not 
be  the  sole  inducement  moving  the  plaintiff. 
Cook,  Corp.  S  355;  Morgan  v.  Skiddy,  62 
N.  Y.  319.  The  plaintiff's  action  must, 
however,  have  been  affected  materially  by 
the  deceit.  Neio  York  Land  Improv.  Co.  y, 
Chaptnan,  118  N.  Y.  288,  23  N.  E.  187. 

4.  In  respect  of  the  defendant  Sullivan, 
the  vendor  from  whom  plaintiff  in  error 
bought  the  shares  in  question,  it  is  needless 
to  say  that,  if  he  made  false  representations 
knowingly  in  respect  of  the  capital  of  the 
insurance  company  to  the  plaintiff  for  the 
purpose  of  inducing  him  to  buy  shares  in 
the  company,  he  would  be  liahle  for  the 
damages  sustained,  if  the  plaintiff  acted  in 
reliance  on  the  truth  of  the  statement.  And 
this  would  be  so  whether  the  plaintiff 
bought  shares  from  him  or  from  another. 
Cook,  Corp.  S  355;  Sigafus  v.  Porter,  28  0. 
C.  A.  443,  51  U.  S.  App.  693,  84  Fed.  430; 
Huhbell  V.  Meigs,  50  N.  Y.  480. 

5.  Upon  each  of  the  questions  we  have 
considered  there  was  some  evidence  upon 
which  the  plaintiff  was  entitled  to  go  to  the 
jury. 

The   judgment   below  must   he  reversed^ 
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It  is  accordingly  ordered  that  the  cause  he  l  Petition  for  writ  of  certiorari  denied  by 
remanded  for  a  new  trial  upon  principles  Supreme  Court  of  United  States  April  28, 
not  inooDsisteut  with  this  opinion.  '  1902. 
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Kate  TOOTLE  et  al,  Plffa,  in  Err^ 

V. 

R.  R.  COLEMAN  et  ak 
(46  C.  C.  A  182,  107  Fed.  41.) 

*!•  The  rlflrht  to  flraralslt  a  debtor  1« 
not  limited  to  tbe  sltas  of  the  ehose 
In  action  I  and  a  garnishment  by  a  citlsen 
of  one  state  of  a  debtor  of  the  same  state, 
whose  creditor  resides,  whose  debt  was  con- 
tracted and  Is  payable,  in  another  state,  is 
such  an  attachment  of  the  chose  in  action 
as  will  authorize  the  court  to  obtain  juris- 
diction to  dispose  of  it  bj  publication  of  the 
summons  against  the  defendant. 

2.  One  -who  reniovea  m  ease  front  a 
atate  to  the  Federal  eonrt  la  estopped 
from  attacking  the  Jurisdiction  of  the  latter 
upon  any  ground  except  that  the  court  from 
which  it  was  removed  had  no  Jurisdiction. 

8.  One  vrho  inatliratea  another  to  do  a 
'vrronsrfnl  aetlon,  and,  when  the  wrong- 
doer is  sued,  takes  upon  himself  and  con- 
ducts the  defense  of  the  case,  is  estopped 
from  again  litigating  with  the  plaintiff  in 
that  action  the  issues  there  decided. 

4.  A  defect  of  parties  plaintiffs  or  de- 
fendants through  misjoinder  or  nonjoinder 
is  waived  by  a  failure  to  suggest  the  same 
by  demurrer  or  answer. 

6.  A  creditor  i«-ho  Indemnllles  an  of- 
ficer anralnst  damaves  for  selalngr  and 
convert  I  ngr  property,  and  defends  an  ac- 
tion against  the  officer  indlyldually  for  the 
conyersion,  is  estopped  by  the  Judgment 
against  him  from  again  litigating  with  the 
plnlntiffs  In  that  action  the  issues  there  de- 
elded. 


(March  11,  1001.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas  to  re- 
view a  judgment  in  favor  of  plaintiffs  in 
an  action  brought  to  hold  defendants  liable 
on  a  judgment  which  had  been  obtained 
against  a  marshal  for  wrongful  attachment 
of  property  at  the  instance  of  defendants. 
Modified. 

•Headnotes  by  Sanboric,  Circuit  Judge. 


Statement  by  Saaborm,  Circuit  Judge: 
Kate  Tootle,  W.  W.  Wheeler,  Joshua 
Motter,  and  F.  S.  Dameron^  the  plaintiffs  in 
error,  are  the  aurriving  members  of  the  co- 
partnership styled  Tootle,  Hoeea,  &  Co., 
which  in  1890  was  composed  of  these  plain- 
tiffs in  error  and  W.  E.  Hoeea.  Hosea  died 
in  1893,  and  the  plaintiffs  in  error  contin- 
ued the  mercantile  business  of  Tootle,  Ro- 
sea, &  Co.,  assumed  tiieir  liabilities,  and  re- 
ceived their  aasete,  as  partners  under  the 
name  of  Tootle;,  Wheeler,  ft  Motter.  On 
January  10,  1890,  Tootle  Hosea,  ft  Co. 
commenced  an  action  against  Thomas 
Lynch,  and  caused  a  writ  m  attachment  to 
be  issued  against  him  and  delivered  to  tbe 
United  States  marshal  for  the  district  of 
Kansas.  R.  L.  Walker  was  at  that  time 
the  marshal,  and  they  gave  him  a  bond  of 
indemnity  in  the  sum  of  $4,102,  conditioned, 
among  other  things,  that  they  would  pay 
all  damages  to  him  which  sJiouId  result 
from  his  seizure  under  this  writ  of  attadi- 
ment  of  "certain  merchandise  situated  in 
the  storeroom  now  occupied  by  Coleman  ft 
Lynch,  on  Douglas  avenue,  Wichita,  Kan- 
sas." The  Coleman  ft  Lynch  referred  to  in 
this  bond  were  R.  R.  Coleman  and  C.  T. 
Lynch,  the  defendants  in  error  in  this  ac- 
tion. Walker  seized  their  foods  under  this 
writ  of  attachment,  and  disposed  ol  them. 
Coleman  ft  Lynch  brought  an  action  at  law 
against  him  in  one  of  the  state  courts  of 
Kansas  for  his  seizure  and  conversion  of 
their  goods.  He  delivered  the  summons 
served  upon  him  to  the  attorneys  for  Too* 
tie,  Hosea,  ft  Co.,  and  they  answered  for 


him  that  the  pro}>erty  which  he  seized  waa 
the  property  of  Thomas  Lynch,  the  defend- 
ant m  the  attachment  suit,  and  that  he  had 


lawfully  taken  it  under  the  writ  in  that  ac- 
tion. This  action  resulted  on  December  4, 
1805,  in  a  judgment  against  Walker  for  $4,- 
873.20  damages  and  $214.42  costs.  H.  C. 
Solomon,  John  W.  Adams,  and  George  W. 
Adams  were  the  attorneys  for  Tootle,  Ho- 
sea, ft  Co.,  who  brought  the  attachment 
suit,  and  they  continued  to  act  for  that  firm 
until  the  plaintiffs  in  error  succeeded  them, 
and  have  since  acted  for  the  plaintiffs  in 


NoTK. — As  to  situs  of  debt  for  purpose  of 
garuisbment,  see  earlier  cases  In  this  series  as 
follows:  Missouri  P.  R.  Co.  v.  Sharitt  (Kan.) 
8  L.  R.  A.  385:  Illinois  C.  R.  Co.  v.  Smith 
(Miss.)  19  L.  R.  A.  577,  and  note;  Singer  Mfg. 
Co.  V.  Fleming  (Neb.)  23  L.  R.  A.  210;  Root 
&  McB.  Bros.  v.  Davis  (Ohio)  23  L.  R.  A.  445; 
Relmers  v.  Seatco  Mfg.  Co.  (C.  C.  App.  6th 
C.)  30  L.  R.  A.  364;  Wyeth  Hardware  &  Mfg. 
Co.  y.  H.  F.  Lang  &  Co.  (Mo.)  27  L.  R.  A.  651 ; 
Neufelder  y.  (>erman  American  Ins.  Co. 
(Wash.)  22  L.  R.  A.  287 ;  Bragg  y.  Gaynor 
(Wis.)  21  L.  R.  A.  161;  Douglass  y.  Tbenlx 
Ins.  Co.  (N.  Y.)  20  L.  R.  A.  118;  Ward  y. 
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Boyce  (N.  Y.)  36  L.  R.  A.  549;  Lancashire 
Ins.  Co.  y.  Corbetts  (111.)  36  L.  R.  A.  640 ; 
Virginia  F.  &  M.  Ins.  Co.  y.  New  York  Carousal 
Mfg.  Co.  (Va.)  40  L.  R.  A.  287;  Loulsyllle  & 
N.  R.  Co.  y.  Nash  (Ala.)  41  L.  R.  A.  331 ; 
Swedish  American  Nat.  Bank  y.  Bleecker 
(Minn.)  42  L.  R.  A.  283;  Stewart  y.  Northern 
Assurance  Co.  (W.  Va.)  44  L.  R,  A.  101;  Na- 
tional Bank  y.  Furtick  (Del.)  44  L.  R.  A.  115  : 
Balk  y.  Harris  (N.  C.)  45  L.  R.  A.  257;  Ports- 
month  Gas  Co.  y.  Sanford  (Va.)  45  L.  R.  A. 
246 :  Strause  Bros.  y.  il^tna  Ins.  Co.  (N.  C.)  48 
L.  R.  A.  452:  and  Bullard  y.  Chaffee  (N«b.> 
51  L.  R.  A.  715. 
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error  in  all  the  litigation  which  haa  grown 
out  of  that  attaehment.  Th^  were  hired 
and  paid  by  Tootle,  Hoeea,  &  Go.  and  their 
succeaaorB  to  defend  Walker  in  the  action 
just  mentioned,  and  Walker  neither  paid 
nor  agreed  to  paj  anything  for  their  senr- 
icM.  On  October  28,  18^7,  the  defendants 
in  error,  Coleman  &  Lynch,  commenced  the 
action  now  before  us.  They  were  residenta 
and  citizens  of  the  state  of  Kansas,  and  the 
plaintiiTs  in  error  were  residents  and  citi- 
zens of  St.  Joseph,  in  the  state  of  Missouri. 
For  the  sake  of  brevitr  the  plaintiffs  in  er- 
ror will  be  called  the  ^'defendants,"  and  the 
defendants  in  error  the  '^^laintifTs,"  in 
Rpeaking  of  this  action.  Tae  defendants 
were  conducting  a  mercantile  business  in 
St.  Joseph  under  the  name  of  Tootle, 
Wheeler,  &  Motter,  and  various  parties 
resident  in  Kansas  were  indebted  to  them 
in  various  suma,  payable  at  St.  Joseph,  for 
goods  purchased  of  them  in  that  city.  Cole- 
man &  Lynch  sued  the  defendants  in  a  state 
court  in  the  state  of  Kansas,  and  garnished 
their  debtors  residing  in  that  state.  These 
debtors  answered  in  the  garnishee  proceed- 
ings that  they  were  indebted  to  the  defend- 
ants in  amounts  which  in  the  affiopregate  ex- 
ceeded the  claim  of  Coleman  &  Lynch.  No 
service  of  summons  was  made  upon  the  de- 
fendants otherwise  than  by  publication  un- 
der the  statutes  of  Kansas.  On  December 
11,  1807,  the'  defendants  removed  this  ac- 
tion to  the  United  States  circuit  court  for 
the  district  of  Kansas.  They  then  appeared 
specially  in  that  court,  and  moved  to  dis- 
miss the  action  and  to  discharge  the  gar- 
nisheea  because  the  state  court  of  Kansas 
had  not  acquired  and  could  not  acquire  any 
jurisdiction  over  them  by  the  garnishment 
of  their  debtors  and  the  publication  of  the 
summons,  and  because  the  United  States 
circuit  court  had  acquired  no  jurisdiction. 
This  motion  was  denied,  and  the  defendants 
excepted. 

For  a  cause  of  action  the  plaintiffs  al- 
leged in  their  original  petition  that  the  de- 
fendants had  directed  and  caused  R.  L. 
Walker,  the  United  States  marshal,  to  seize 
and  convert  their  property.  They  also 
averred  that  they  had  brought  the  action 
and  recovered  against  Walker  the  judgment 
for  this  conversion  which  has  been  recited, 
and  that  the  defendants  had  employed  and 
paid  the  attorneys  and  conducted  the  de- 
fense of  that  action  for  Walker,  and  were 
the  real  parties  in  interest  therein.  On  mo- 
tion of  the  plaintiffs  these  averments  re- 
garding the  trial  of  the  action  and  the  judg- 
ment against  Walker  were  stricken  from 
the  petition,  and  thereupon  the  plaintiffs 
filed  an  amended  petition  in  which  they  al- 
leged that  the  'defendants  instigated  and 
caused  the  conversion  of  their  property,  and 
Bought  to  recover  the  value  thereof.  The 
defendants  answered  with  a  denial  of  every 
allegation  of  the  amended  petition,  and  an 
averment  that  the  property  in  controversy 
belonged  to  Thomas  Lynch,  the  defendant  in 
the  attachment  suit,  and  that  it  was  law- 
fully levied  upon  by  Walker  under  the  writ 
in  that  action.  The  plaintiffs  replied  that 
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the  issues  tendered  by  the  plea  of  justifi- 
cation had  been  tried  in  the  action  between 
them  and  Walker;  that,  while  Walker  was 
the  nominal  defendant  the  defendants  were 
the  real  defendants  in  that  action;  that 
they  had  ffiven  the  bond  of  indemnity  which 
induced  Walker  to  make  the  levy;  that  they 
had  employed  and  paid  the  lawyers  who  de- 
fended him  in  the  action  against  him  tor 
conversion;  that  they  were  uie  real  defend- 
ants in  that  suit;  that  juugment  had  been 
rendered  against  Walker  therein;  and  that 
all  the  issues  tendered  by  the  plea  of  justi- 
fication became  res  judicata  between  the 
plaintiffs  and  defendants  by  virtue  of  that 
judgment.  The  defendants  moved  to  strike 
from  the  reply  all  allegations  referring  to 
the  trial  and  judgment  in  the  action  against 
Walker. .  They  demurred  to  the  reply.  They 
moved  to  dismiss  the  action.  They  objected 
to  any  evidence  under  the  pleadings,  to  the 
introduction  in  evidence  of  the  pleadings 
and  judgment  in  Coleman  &  Lynch  against 
Walker,  and  insisted  in  every  way  possible 
that  the  trial  and  jud^ent  in  that  case 
wero  immaterial  to  any  issue  in  this  action. 
The  court  below  denied  their  motions,  over- 
ruled their  demurrer,  received  the  pleadings 
and  judgment  in  the  Walker  case  in  evi- 
dence, and  refused  to  permit  the  defendants 
to  contradict  the  findings  in  that  case  rela- 
tive to  the  ownership  of  the  goods  seized 
by  Walker  and  their  value.  The  plaintiffs 
introduced  evidence,  which  was  not  contra- 
dicted, tending  to  show  tJiat  Tootle,  Hosea, 
&  Co.  gave  the  bond  of  indemnity  to  Walk- 
er before  he  seized  the  goods  of  the  plain- 
tiffs; that  he  was  a  mere  nominal  party  to 
the  action  of  Coleman  &  Lynch  against 
him ;  that  the  defendants  were  the  real  par- 
ties in  interest  in  that  action;  that  they 
hired  and  paid  the  attorneys  who  acted  for 
Walker,  and  really  inspired  and  conducted 
the  defense.  At  the  close  of  the  evidence 
the  court  below  instructed  the  jury  to  re- 
turn a  verdict  for  the  plaintiffs  for  the 
amount  of  the  judgment  against  Walker, 
and  interest  at  6  per  cent  from  the  date  of 
its  entry.  The  defendants  challenge  thia 
judgment  by  their  writ  of  error. 

Argued  before  Caldwell,  Sanborn,  and 
Thayer,  Circuit  Judges. 

Messrs.  John  W.  Adams,  Oeorge  W. 
Adams,  and  H.  C.  Solomon,  for  plaintiffs 
in  error: 

This  case  could  not  have  been  commenced 
in  the  United  States  circuit  court  in  the 
second  district  of  Kansas. 

McCormick  Harvesting  MacK  Co,  v. 
Walthers,  134  U.  S.  41,  33  L.  ed.  833,  10 
Sup.  Ct.  Rep.  485;  Acts  of  Congress  1888; 
U.  S.  Rev.  Stat  1891,  pp.  811,  612. 

The  special  appearance  of  the  plaintiffs 
in  error  to  remove  this  case  to  the  Federal 
court  does  not  preclude  them  from  objecting 
to  the  jurisdiction  of  the  court. 

Perkins  v.  Hendry x,  40  Fed.  657;  Atchi' 
son  V.  Morris,  11  Biss.  191,  11  Fed.  582; 
Clet4>s  V.  Woodstock  Iron  Co.  44  Fed.  31. 

The  supreme  court  of  the  state  of  Kan- 
sas haa  never  construed  the  statute  provid- 
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ing  for  service  by  publication  as  applied  to 
an  action  in  garnishment,  where  the  de- 
fendants were  nonresidents  of  the  state  and 
no  personal  service  was  made  upon  them. 
The  situs  of  a  debt  is  at  the  place  where  it 
is  payable,  and  if  a  debt  is  payable  in  an- 
other state  wherein  the  creditor  resides,  and 
no  personal  service  has  been  made  in  the 
stale  of  Kansas  upon  the  defendant,  gar- 
nishment cannot  be  had. 

MUfSouri  P.  R.  Co.  v.  Sharitt,  43  Kan. 
375,  8  L.  TL  A.  385,  23  Pac.  430;  Wright 
V.  Chicago,  B.  dc  Q.  R,  Co.  19  Neb.  175,  56  Am. 
Rep.  747,  27  N.  VV.  90;  Hamilton  v.  Rogers, 
67  Mich.  135,  34  N.  W.  278;  Lawrence  v. 
Smith,  45  N.  H.  533,  86  Am.  Dec.  183; 
Jones  V.  Winchester,  6  N.  H.  497;  Nye  v. 
Liscomhe,  21  Pick.  263;  Tingley  v.  Bate- 
man,  10  Mass.  343;  Mathews  v.  Smith,  13 
Neb.  190,  12  N.  W.  821;  Danforth  v.  Penny, 
3  Met.  564;  Gold  v.  Housatonic  R.  Co.  1 
Gray,  424 ;  Louisville  &  N.  R.  Co.  v.  Dooley, 
78  Ala.  524;  Lovejoy  v.  Alhee,  33  Me.  414, 
54  Am.  Dec.  630;  Miller  v.  Hooe,  2  Granch, 

C.  C.  622,  Fed.  Gas.  No.  9.573;  Drake  ▼. 
Lake  Shore  d  M.  S.  R.  Co.  69  Mich.  168,  37 
N.  W.  70;  Baylies  v.  Houghton,  15  Vt  626; 
Twcle  V.  Wilder,  67  Vt  622;  Pteroe  v.  Chi- 
cago d  N.  W.  R.  Co.  36  Wis.  283;  Sawyer 
v.  Thompson,  24  N.  H.  510;  Western  R.  Co. 
V.  Thornton,  60  Ga,  300;  Green  v.  Farmers* 
d  C,  Bank,  25  Conn.  452:  Cronin  v.  Foster, 
13  R.  I.  196;  Bates  v.  New  Orleans,  J.  d  G. 
N.  R.  Co.  4  Abb.  Pr.  72 ;  Willet  v.  Equitable 
Ins.  Co.  10  Abb.  Pr.  193;  Noble  v.  Thomp- 
son Oil  Co.  79  Pa.  354,  21  Am.  Rep.  66; 
Myer  v.  Liverpool,  L.  d  G.  Ins.  Co.  40  Md. 
595;  Williams  v.  Ingersoll,  89  N.  Y.  508; 
Greenes  Batik  v.  Wickham,  23  Ma  App.  663 ; 
Fields  V.  Jessup,  24  Mo.  App.  91;  Ktat- 
ing  V.  American  Refrigerator  Co.  32  Mo. 
App.  293;  Todd  v.  Missouri  P.  R.  Co.  33 
Mo.  App.  110;  Wheat  ▼.  Platte  City  d  Ft. 

D.  R.  Co.  4  Kan.  370. 

A  Federal  court  does  not  acquire  juris- 
diction of  a  suit  removed  from  a  state  court 
by  virtue  of  an  attachment  made  in  the 
state  court,  where  there  was  no  personal 
service  of  process  on  defendant^  a  resident 
of  another  statei 

Perkins  v.  Hendryw,  40  Fed.  657.  • 

The  right  of  the  defendant  to  insist  upon 
the  objection  to  the  illegality  of  service  was 
not  waived  by  the  special  appearance  of 
counsel  for  him  to  move  the  dismissal  of 
the  action  on  that  ground,  or,  what  we  con- 
sider as  intended,  that  the  service  be  set 
aside,  nor,  when  that  motion  was  over- 
ruled, by  their  answering  for  him  to  the 
merits  of  the  action. 

Mexican  C.  R.  Co.  v.  Pinkney,  149  U.  S. 
207,  37  L.  ed.  704,  13  Sup.  Ct.  Rep.  859; 
Southern  P.  Co.  v.  Denton,  146  U.  S.  202, 
36  L.  ed.  943,  13  Sup.  Ct.  Rep.  44;  Re  At- 
lantic City  R.  Co.  164  U.  S.  635,  41  L.  ed. 
580,  17  Sup.  Ct  Rep.  208;  Donahue  v.  Cal- 
umet Fire-Clay  Co.  04  Fed.  27. 

The  action  brought  against  Walker  was 
brought  against  him  individually  as  a  tres- 
passer, and  a  judgment  rendered  against 
him  in  the  same  capacity.  This  judgment 
had  no  extraterritorial  forc^  and  at  this 
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time  the  plaintiffs  in  error  were  inhabitants 
and  residents  of  Missouri,  and  neither  one 
of  them  had  ever  seen  said  Walker  or  been 
in  the  state  of  Kansas.-  And  though  non- 
residents, in  the  manner  in  which  the  suit 
was  brought  the  petition  failed  to  disclose 
that  it  involved  questions  arising  under  the 
laws  of  the  United  States.  Hence  plaintiffs 
in  error  would  be  precluded  from  removing 
said  case  to  the  Federal  court,  though  this 
could  have  been  done  by  Walker,  had  he 
been  sued  as  marshal. 

Walker  v.  Collins,  167  U.  S.  57,  42  L.  ed. 
70,  17  Sup.  Ct  Rep.  738. 

Nor  could  the  plaintiffs  in  error  in  any 
manner  litigate  such  question  in  the  Fed- 
eral court, — not  even  by  substitution. 

Bumham  v.  First  Nat.  Bank,  3  G.  C.  A. 
486,  10  U.  S.  App.  485,  53  Fed.  163;  Grand 
Trunk  R.  Co.  v.  Txcitchell,  8  C.  C.  A.  237, 
21  U.  S-  Anp.  45,  59  Fed.  730. 

This  judgment  was  not  binding  upon 
plaintiffs  in  error. 

Atchison,  T.  d  S.  F.  R.  Co.  v.  Jefferson 
County,  12  Kan.  127;  12  Am.  k  Eng.  Bnc. 
Law,  p.  90;  Stoops  v.  Woods,  45  Gal.  439; 
Brooking  v.  Dearmond,  27  Ga.  58;  Marshall 
V.  Rough,  2  Bibb,  628;  Crenshaw  v.  Creek, 
52  Mo.  101;  Lord  v.  Wilco9,  99  Ind.  491; 
Mooney  v.  Maa^,  22  Iowa,  380,  92  Am.  Dec 
395;  Cronan  ▼.  Frizell,  42  111.  319;  Rath- 
bone  V.  Hooney,  68  N.  Y.  463;  Bigelow,  Es- 
toppel, p.  123. 

An  estoppel  originating  in  defense  of  a 
suit  to  which  the  party  against  whom  the 
estoppel  was  pleaded  was  not  a  party  of 
record  must  be  mutual. 

Andrexcs  v.  National  Foundry  d  Pipe 
Works.  19  C.  C.  A.  548,  34  U.  S.  App.  632, 
73  Fed.  516;  Lane  v.  Welds,  39  C.  C.  A. 
528,  99  Fed.  286;  Herman,  Estoppel,  p. 
157:  2  Van  Fleet,  Former  Adjudications,  § 
523;  Black,  Judgm.  540;  Freeman,  Judgm. 
$  189;  Cramer  v.  Singer  Mfg.  Co.  36  C.  C. 
A.  508,  93  Fed.  636 ;  Schroeder  ▼.  Lahrman, 
26  Minn.  87,  1  N.  W.  801. 

Where  an  election  has  been  made  to  pur- 
sue the  several  remedy,  such  remedy  must 
be  pursued  throughout  and  the  others  can- 
not be  sued  jointly. 

Sessions  v.  Johnson,  95  U.  S.  347,  24  Ij. 
ed.  500;  Drake  y.  Mitchell,  3  East,  258; 
Flopd  v^  Browne,  1  Rawle,  121,  18  Am.  Dec 
602 ;  Davis  v.  Caswell,  50  Me.  284. 

Messrs.  J.  D.  Honston  and  J.  V. 
Dansherty,  for  defendants  in  error: 

Jurisdiction  in  garnishment  of  a  debt  due 
to  a  nonresident  creditor  may  be  acquired 
without  Eervice  on  him  except  by  publica- 
tion, etc. 

Chicago,  R.  I.  d  P.  R.  Co.  ▼.  Sturm,  174 
U.  S.  710,  43  L.  ed.  1144,  19  Sup.  Ct  Rep. 
797;  Wyeth  Hardware  d  Mfg.  Co.  ▼.  H.  F. 
Lang  d  Co.  127  Mo.  242,  27  L.  R.  A.  651,  29 
N.  W.  1010;  Mooney  v.  Buford  d  G.  Mfg. 
Co.  18  C.  C.  A.  421,  34  U.  S.  App.  681,  72 
Fed.  32;  Burlington  dM.  River  R.  Co.  v. 
Thompson,  31  Kan.  180,  47  Am.  Rep.  497, 
1  Pac.  622;  Bragg  v.  Gaynor,  85  Wis.  468, 
21  L.  R.  A.  161,  55  N.  W.  919;  Plimpton  v. 
Bigelow,  03  N.  Y.  592;  Neuf elder  v.  Ger- 
man American  Ins,   Co.  6  Wash.  S36,   22 
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L.  R.  A.  287,  33  Pac.  870;  Harvey  ▼.  Oreat 
Northern  R,  Co.  60  Minn.  405,  17  L.  R.  A. 
84,  62  N.  W.  006. 

Service  may  be  made  in  a  garnishment 
action  by  publication. 

Hearing  ▼.  Benton,  41  Elan.  768,  21  Pac 
800. 

A  defendant  cannot  remove  a  case  to  the 
Federal  court,  where  from  the  nature  of 
the  proceeding  the  state  court  hae  jurisdic- 
tion,  but  the  Federal  court  has  not,  and  then 
ask  the  court  to  dismiss  it  for  want  of  ju- 
risdiction of  the  court  to  which  he  has  re- 
moved it. 

Coicley  V.  Northern  P.  R.  Co,  169  U.  S. 
569,  40  L.  ed.  263,  16  Sup.  Ct  Rep.  127; 
BushneU  v.  Kennedy,  9  Wall.  387,  19  L.  ed. 
736;  New  Torh,  L,  E.  d  W.  R.  Co.  ▼.  Estill, 
147  U.  8.  591,  37  L.  ed.  292,  13  Sup.  a. 
Rep.  444;  Wahaeh  R.  Co.  v.  ZJroto,  13  C.  C. 
A.  222,  31  U.  S.  App.  192,  66  Fed.  941;  To- 
land  V.  Sprague,  12  Pet.  300,  9  L.  ed.  1093 ; 
Ft.  Wayne  Electric  Corp.  v.  Franklin  Elec- 
tric Light  Co.  91  Fed.  292 ;  Baltimore  d  0. 
R.  Co.  V.  Joy,  173  U.  S.  226,  43  L.  ed.  677, 
19  Sup.  Ct  Rep.  387;  Ooldey  v.  Morning 
y«w,  156  U.  S.  518,  39  L.  ed.  517,  15  Sup. 
Ct.  Rep.  669;  Purdy  v.  Wallace  MullerdCo. 
81  Fed.  613;  Long  v.  Long,  76  Fed.  369; 
Hinds  V.  Keith,  6  C.  C.  A.  231,  13  U.  S. 
App.  314,  57  Fed.  10. 

Where  a  party  procures  an  attachment  of 
one's  goods,  and  gives  an  indemnity  bond  to 
the  officer  to  induce  such  attachment,  and 
participates  in  defense  of  the  officer  in  an 
action  brought  against  him  for  wrongful  at- 
tachment and  conversion  of  the  goods,  then 
any  judgment  procured  against  the  officer 
in  such  suit  is  binding  on  the  part^  procur- 
ing said  attachment,  furnishing  said  indem- 
nity bond,  and  participating  in  the  defense 
of  said  officer. 

Lovejoy  v.  Murray,  3  Wall.  1,  18  L.  od. 
120:  Knight  v.  Nelson,  117  Maas.  459; 
Wdls,  Res  Adjudicata,  (§  85,  73;  1  Her- 
man, Estoppel,  §1  156,  168,  190;  Freeman, 
Judgm.  §  187;  Fish  Bros.  Wagon  Co.  v. 
Fish  Bros.  Mfg.  Co.  37  C.  C.  A.  146,  96  Fed. 
457:  Washington  Qa slight  Co.  v.  District 
of  Columbia,  161  U.  S.  316,  40  L.  ed!  712, 
16  Sup.  Ct.  Rep.  564;  Carey  v.  Roosevelt, 
83  Fed.  242;  Theller  v.  Hershy,  89  Fed. 
575:  Shugart  v.  Miles,  125  Ind.  445,  25  N. 
E.  561;  Hart  v.  Moulton,  104  Wis.  349,  80 
K.  W.  699;  Landis  v.  Hamilton,  77  Mo.  554; 
Htcddard  v.  Tliompson,  31  Iowa,  80;  Claflin 
V.  Fletcher,  10  Biss.  281,  7  Fed.  851;  Miller 
V.  lAggett  d  M.  Tobacco  Co.  2  McCrary,  375, 
7  Fed.  91;  Robbins  v.  Chicago,  4  Wall. 
657,  18  L.  ed.  427;  1  Shinn,  Attachm.  §§ 
361,  362,  387;  Lammon  v.  Feusier,  111  U. 
8.  17,  28  L.  ed.  337,  4  Sup.  Ct.  Rep.  286. 

Saabom,  (^rcuit  Judge,  delivered  the 
opinion  of  the  court: 

The  first  objection  urged  against  the  judg- 
ment in  question  is  that  the  court  below 
was  without  jurisdiction  because  the  state 
court  of  Kansas,  in  which  the  action  was 
commenced,  could  not  obtain  jurisdiction 
over  the  defendants,  who  were  residents  and 
citizens  of  Missouri,  or  over  the  ohoeea  in 
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action  owned  by  them,  by  means  of  ^mish' 
ment  of  their  debtors,  who  resided  m  Kan- 
sas, and  by  service  of  the  summons  upon 
the  defendants  bv  publication  at  the  suit  of 
the  plaintiffs,  wno  were  also  residents  and 
citizens  of  Kansas.  The  statutes  of  that 
state  in  terms  authorize  such  gamishmenta, 
and  the  application  of  the  amounts  due  to 
the  defendants  from  the  garnishees  to  the 
satisfaction  of  the  plaintiffs'  demand,  upon 
publication  of  the  summons  against  the  de- 
fendants. Kan.  Gen.  Stat.  1897,  chap.  95, 
§S  48, 72, 227, 228.  The  ground  of  the  objec- 
tion is  that  the  situs  of  the  choses  in  ac- 
tion attached  by  the  garnishment  was  in 
St.  Joseph,  Missouri,  where  the  debts  were 
contracted  and  were  payable,  and  where  the 
creditors  resided;  and  the  argument  is  that 
these  choses  in  action  could  not  be  attached 
where  they  were  not  located.  This  theory 
has  received  the  sanction  of  the  supreme 
court  of  Kansas  in  Missouri  P.  R.  Co.  v. 
ShaHtt,  43  Kan.  376,  8  h.  R.  A.  385,  23 
Pac.  430,  and  the  condemnation  of  the  Su- 
preme Court  of  the  United  States  in  Chica- 
go, R.  I.  d  P.  R.  Co.  V.  Sturm,  174  U.  S. 
710,  43  L.  ed.  1144,  19  Sup.  Ct  Rep.  797, 
in  which  the  Kansas  case  is  reviewed  and 
disapproved.  There  is  no  essential  differ- 
ence between  the  facts  of  the  case  in  hand 
and  those  which  conditioned  the  latter  deci- 
sion, and  it  ia  not  only  decisive  of  the  is- 
sues in  this  case,  but  is  in  accord  with  rea- 
son, with  the  great  weight  of  authority, 
and  with  the  general  understanding  and 
practice  of  the  profession.  It  is  true,  gen- 
erally speaking,  that  the  situs  of  a  chose 
in  action  is  the  residence  of  its  owner, — 
the  domicil  of  the  creditor.  But  the  power 
to  prescribe  the  remedies  by  which  a  debt 
may  be  collected  and  disposed  of  is  not  lim- 
ited to  the  domicil  of  its  owner.  The  cred- 
itor must  often  resort  to  the  residence  of 
the  debtor  to  recover  the  amount  due  him, 
and  must  avail  himself  of  the  remedies  pre^ 
scribed  by  the  debtor's  state  for  this  pur- 
pose. In  this  state  of  the  case  it  is  compe- 
tent, just,  and  common  legislation  for  the 
state  of  the  debtor  to  provide  for  the  protec- 
tion of  its  home  creditors  by  statutes  which 
enable  them  to  prevent  their  debtors  resid- 
ing in  another  state  from  taking  out  of  the 
state  the  money  due  them  from  their  debt- 
ors within  the  state,  and  from  compelling 
their  creditors  to  follow  them  into  another 
state  to  collect  moneys  they  justly  owe  them, 
while  the  debts  to  the  home  creditors  can 
be  more  conveniently  and  speedily  satisfied 
out  of  the  moneys  due  to  their  debtors  from 
debtors  residing  in  their  own  state.  Ad- 
ministration, attachment,  and  garnishment 
laws  are  all  of  this  character,  and  they  have 
met  general  approbation.  They  do  not  rest 
upon  the  proposition  that  the  situs  of  the 
chose  in  action  is  the  domicil  or  the  state  of 
the  debtor,  but  upon  the  fact  that  the  debtor 
himself  is  there,  and  that  his  state  governs 
his  acts,  and  may  lawfully  so  prescribe  and 
control  the  remedies  for  the  collection  and 
transmission  to  his  creditor  of  the  money  he 
owes  that  justice  shall  be  done,  not  only  to 
I  his  creditor,  but  also  to  that  creditor's  cred- 
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itor  residing  in  the  state  of  the  debtor* 
They  rest  upon  the  fact  that  while  the  situs 
of  the  debt  or  of  the  personal  property,  for 
all  the  purposes  of  its  ownership,  is  in  the 
state  of  the  creditor,  yet  the  debtor  has  its 
control,  its  actual  possession,  and  a  legal 
notice  to  him  places  it  in  the  custody  of  the 
law,  and  subject  to  the  process  of  the  court 
of  the  state  in  whioh  he  resides.  This  is 
solid  ^ound.  It  is  consonant  with  reason 
and  with  reality.  It  governs  the  adminis- 
tration of  estates  of  deceased  persons,  con- 
cerning which  Mr.  Justice  Gray,  in  Wyman 
v.  Halstead,  109  U.  S.  654,  666,  suh  nom. 
Wymwi  V.  United  Btaiea  ew  rel,  HcUatead, 
27  L.  ed.  1068,  3  Sup.  Ct.  Rep.  417,  said: 
"The  general  rule  of  law  is  well  settled 
that,  for  the  purpose  of  founding  adminis- 
tration, all  simple-contract  debts  are  assets 
at  the  domicil  of  the  debtor."  Wilkina  v. 
Ellett,  9  Wall.  740,  19  L.  ed.  586,  108  U.  S. 
256,  27  L.  ed.  718,  2  Sup.  Ct  Rep.  641.  It 
lies  at  the  foundation  of  the  attachment  and 
garnishment  laws  of  the  states,  and  sus- 
tains the  action  of  the  court  below  in  this 
case.  The  origin  of  these  laws  is  the  cus- 
tom of  foreign  attachment  in  the  city  of 
London.  Under  that  custom  the  garnishee 
alone  was  summoned.  The  defendant  re- 
ceived no  notice,  and  at  the  conclusion  of 
the  proceedings  the  garnishee  was  required 
to  pay  his  debt  to  the  plaintiff,  and  was  re- 
leased from  liability  to  the  defendant.  An 
attachment  or  garnishment  is  in  the  nature 
of  a  proceeding  in  rem.  It  proceeds  upon 
the  theory  that  the  res  is  attached ;  that  no- 
tice to  the  debtor  or  the  party  in  control  of 
the  personal  property  places  his  obligation 
to  pay  or  the  property  m  his  control  at  the 
disposition  of  the  court.  Such  a  notice  at- 
taches the  debt» — ^the  ree;  and,  when  this 
has  been  done,  notice  to  the  defendant  which 
will  give  to  the  court  ample  jurisdiction  to 
dispose  of  the  thinff  attached  may  be  given 
by  publication,  or  by  such  other  means  as 
have  been  lawfully  provided  by  statute,  up- 
on well-settled  principles.  Our  conclusicm 
is  that  the  right  to  garnish  a  debtor  is  not 
limited  to  the  situs  of  the  chose  in  action, 
and  a  garnishment  by  a  citizen  of  one  state 
of  a  debtor  of  the  same  state,  whose  cred- 
itor resides,  whose  debt  was  contracted  and 
is  payable,  in  another  state,  is  such  an  at- 
tachment of  the  chose  in  action  as  will  au- 
thorize the  court  to  obtain  jurisdiction  to 
dispose  of  it  by  publication  of  the  summons 
against  the  defendant.  Chicago,  R.  /.  d  P. 
R.  Co.  V.  Stwrm,  174  U.  S.  710,  43  L.  ed. 
1144,  19  Sup.  Ct  Rep.  797;  Reimera  v. 
Beatco  Mfg,  Co.  30  L.  R.  A.  364,  17  C.  C.  A. 
228,  37  U.  a  App.  426,  429,  70  Fed.  673, 
574 ;  Mooney  v.  Buford  &  G.  Mfg.  Co.  18  C. 
C.  A.  421,  427,  34  U.  S.  App.  581,  592,  72 
Fed.  32,  38;  Newland  v.  Reilly,  85  Mich. 
151,  48  N.  W.  544;  Cofrode  v.  Gartner,  79 
Mich.  332,  7  L.  R,  A.  511,  44  N.  W.  623; 
Cahoon  y.Morganf  38  Vt  236;  Drake,  At- 
tachm.  §474;  Emhree  v.  Banna,  5  Johns. 
101;  Blake  v.  Williams,  6  Pick.  286,  303,  17 
Am.  Dec.  372;  Harvey  v.  Great  Northern  R. 
Co.  50  Minn,  405,  407,  17  L.  R.  A.  84,  62 
N.  W.  905;  Wyeth  Hardware  A  Mfg.  Co,  v. 
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F.  F.  Lang  d  Co.  127  Mo.  242,  246,  27  L.  R. 
A.  651,  29  S.  W.  1010;  Howland  v.  Chicago^ 
R.  I.  d  P.  R.  Co.  134  Ma  474,  478,  36  8. 
W.  29. 

The  position  of  counsel  for  the  defend- 
ants that,  notwithstanding  this  rule  of  law, 
the  state  court  had  no  jurisdiction  of  this 
case,  because  the  supreme  court  of  Kansas 
had  decided  in  one  case  in  1890  that  a  oourt 
of  that  state  could  not  obtain  jurisdiction 
b^  the  means  here  employed,  while  the  deci- 
sion of  the  Supreme  Court  in  Chicago,  R. 
I.  d  P.  R.  Co.  V.  Sturm,  174  U.  S.  710,  43 
L.  ed.  1144,  19  Sup.  Ct  Rep.  797,  had  not 
been  rendered  when  this  action  was  oom- 
menced,  in  1897,  cannot  be  permitted  to  pre- 
vaU,  for  two  reasons:  In  the  first  place, 
the  law  was  not  changed  by  the  erroneous 
decision  of  the  supreme  oourt  of  Kansas  in 
MissouH  P.  R.  Co.  v.  Sharitt,  43  Kan.  375, 
8  L.  R.  A.  309,  23  Pac.  430,  and  the  power 
had  been  granted  and  the  duty  imposed  by 
the  legislature  of  Kansas  upon  its  courts 
to  take  jurisdiction  of  actions  of  this  kind 
by  service  of  garnishment  and  publication 
of  summons  in  the  manner  adopted  in  this 
case.  Under  this  settled  rule  of  law,  the 
state  court  had  jurisdiction  notwithstand- 
ing the  mistake  of  the  supreme  court  of 
Kansas.  In  the  second  place,  a  single  deci- 
sion of  the  highest  court  of  a  state  is  in- 
sufficient to  establish  an  erroneous  rule  of 
construction  of  the  statutes  of  that  state, 
clearly  disapproved  by  the  Supreme  Court 
of  the  United  States  and  the  great  weight 
of  authority  throughout  the  country. 

It  follows  from  this  conclusion,  that  the 
state  court  obtained  sufficient  jurisdiction 
of  the  subject  of  this  action  and  of  the  de- 
fendants by  the  garnishment  and  the  serv- 
ice of  the  summons  upon  the  defendants  by 
publication,  to  authorise  the  disposition  of 
the  moneys  due  from  the  garnishees  by  the 
judgment  of  the  court;  and  the  defendants 
are  estopped  by  their  removal  of  the  cause 
from  attacking  the  jurisdiction  of  the  Fed- 
eral court  on  any  other  ground.  It  does 
not  lie  in  the  mouth  of  one  who  has  re- 
moved a  cause  from  the  state  to  the  Federal 
court  to  claim  that  the  latter  has  no  juris- 
diction of  the  case,  except  upon  the  ground 
that  the  court  from  which  it  was  removed 
was  without  jurisdiction.  Cowley  v.  North- 
em  P.  R.  Co.  169  U.  S.  569,  583,  40  L.  ed. 
263,  267,  16  Sup.  Ct  Rep.  127;  Purdy  ▼. 
Wallace  Muller  d  Co.  81  Fed.  513,  515. 

The  next  question  for  consideration  is  the 
effect  of  the  pleading  and  evidence  of  the 
judgment  between  the  plaintiffs  and  R.  L. 
Walker,  who  was  the  United  States  mar- 
shal whose  deputy  levied  the  writ  upon  the 
property  of  the  plaintiffs.  The  defendants 
gave  to  Walker  the  bond  of  indemnity  which 
induced  him  to  seize  this  property.  The 
plaintiffs  sued  him  for  the  conversion  of 
these  goods.  The  defendants  hired  and  paid 
the  lawyers  who  conducted  his  defense. 
These  were  the  same  lawyers  who  brought 
the  attachment  suit  and  who  are  protect- 
ing the  defendants  in  the  present  case.  In 
all  this  litigation  they  represented  the  de- 
'fendants.     While    in   the    action    against 
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Walker  th^  signed  the  pleadinga  and  por 
pers  85  hia  aitomeys,  they  were  in  reality 
oondueting  these  proceedings,  defending  the 
aetion,  procuring  evidence,  cross-examining 
the  witnesses  of  the  plaintiffs,  not  only  for 
Walker,  but  also  for  the  real  parties  in  in- 
terest,— ^the  defendants  who  had  indemnifled 
him.  The  issues  presented  and  tried  in 
that  case  were  wh^er  the  property  seized 
by  Walker  belonged  to  the  plaintiffs  or  to 
"Aiomaa  Irynch,  the  defendant  in  the  at- 
tachment 8uit»  and  what  the  value  of  that 
property  was  when  it  was  taken  from  the 
plaintiffs.  The  defendants,  through  their 
attorneys,  conducted  the  trial  of  these  is- 
suee  in  the  action  against  Walker,  and  the 
juiy  found  'them  in  favor  of  the  plaintiffs. 
While  their  names  did  not  appear  upon  the 
record,  they  were  the  real  defendants,  the 
real  parties  in  interest,  and  the  parties  who 
actually  made  and  conducted  the  defense. 
The  inevitable  effect  of  these  facts  is  that, 
in  any  suit  between  the  plaintiffs  and  the 
defendants  upon  the  same  cause  of  action 
involved  in  uie  action  against  Walker,  the 
issues  concerning  the  title  and  the  value  of 
the  property  seized  are  res  judicata,  and 
cannot  be  again  litigated.  One  who  insti- 
gates another  to  do  a  wrongful  act,  and, 
when  the  wrongdoer  is  sued,  takes  upon 
himself  and  conducts  the  defense  of  the  case, 
is  estopped  from  again  litigating  with  the 
plaintiff  in  that  action  the  issues  there  de- 
cided. Love  joy  v.  Murray,  3  Wall.  1,  18,  18 
L.  ed.  129,  134.  The  judgment  against 
Walker  was  therefore  a  conclusive  determi- 
nation against  the  defendants  of  the  issues 
whether  or  not  the  plaintiffs  were  the  own- 
ers of  the  property  seized,  and  of  the  value 
of  that  property. 

But  it  is  contended  that  in  the  pleading 
of  this  judgment  and  in  its  introduction  in 
evidence  many  and  fatal  errors  were  com- 
mitted. Let  us  first  clearly  understand  the 
nature  of  this  action,  and  then  consider  the 
soundness  of  this  contention.  This  was  not 
an  action  upon  the  juugment  against  Walk- 
er. It  was  an  action  for  the  same  seizure 
and  conversion  of  the  property  for  which 
the  judgment  against  Walker  was  rendered. 
But  that  judgment  did  not  determine  that 
these  defendants  were  liable  for  or  should 
pay  the  amount  thereof.  For  this  reason 
that  judgment  alone  would  not  authorize 
the  court  to  enter  a  judgment  against  the 
defendants.  Other  evidence  was  requisite 
to  establish  the  proposition  that  they  were 
liable  for  this  conversion.  It  was  necessary 
to  try  and  determine  issues  which  were  not 
considered  in  the  action  against  Walker, 
before  the  judgment  against  him  would 
warrant  a  recovery  against  the  defendants. 
Those  issues  were  whether  or  not  the  de- 
fendants gave  the  bond  of  indemnity,  and 
thereby  instigated  the  taking  and  conver- 
sion, fund  whether  or  not  they  assumed  and 
conducted  the  defense,  and  thus  became  the 
real  defendants  in  the  action  against  Walk- 
er. In  other  words,  it  was  important  to  the 
plaintiffs'  recovery  here  that  they  should 
establish  four  propositions:  (1)  That  the 
defendants  gave  the  bond  of  indemnity,  and 
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instigated  Walker  to  take  and  convert  the 
property:  (2)  that  they  assumed  and  con- 
ducted the  defense  to  the  action  against 
him  for  the  conversion;  (3)  that  the  prop- 
erty sei7.ed  was  their  property;  and  (4)  its 
value.  The  judgment  against  Walker  was 
no  evidence  of  the  first  two  propositions, 
but  it  was  conclusive  evidence  against  the 
plaintiffs  of  the  last  two.  Thus  it  will  be 
seen  that  the  cause  of  action  could  not  be 
based  upon  the  judgment,  but  that  it  was 
for  the  conversion,  and  that  it  was  neces- 
sary to  establish  two  propositions  by  evi- 
dence dehors  the  record  in  the  Walker  Case, 
while  that  judgment  was  conclusive  evidence 
of  the  other  two.  We  are  now  ready  to  con- 
sider the  objections  to  the  pleadings  and 
the  evidence  of  this  judgment. 

It  is  assigned  as  error  that  the  trial  court 
overruled  the  motion  to  strike  from  the  re- 
ply that  nart  which  related  to  the  judgment 
against  Walker,  and  that  it  overruled  a  de- 
murrer to  the  reply.  There  are  two  reasons 
why  this  judgment  cannot  be  reversed  on 
account  of  these  rulings:  The  first  is  that 
the  defendants  pleaded  new  matter  in  their 
answer, — that  the  property  seized  was  owned 
by  Thomas  Lynch,  and  was  taken  by  Walker 
under  the  writ  in  the  attachment  suit 
affainst  him^ — and  the  averments  in  the  re- 
ply concerning  the  judgment  against  Walker 
constituted  a  pertinent  answer  to  this  new 
matter,  under  the  statutes  of  Kansas.  Kan. 
Gen.  Stat.  1897,  p.  122,  §  103.  The  argu- 
ment that  it  was  unnecessary  for  the  de- 
fendants to  plead  this  new  matter,  under 
the  decision  m  Kerwood  v.  Ayrea,  59  Kan. 
343,  53  Pae.  134,  in  order  to  prove  it,  and 
that  therefore  the  plaintiffs  had  no  right  to 
reply  to  it,  is  not  persuasive.  When  the  de- 
fendants unnecessarily  pleaded  this  matter, 
they  opened  the  door  and  invited  the  plain- 
tiffs to  reply  to  it.  However,  their  remedy 
was  not  a  motion  to  strike  out  part  of  the 
reply;  it  was  not  to  pick  the  mote  out  of 
their  brother's  eye;  but  it  was  to  take  the 
beam  out  of  their  own,  to  cure  their  own 
fault,  to  withdraw  the  unnecessary  new  mat- 
ter from  their  answer.  This  they  did  not 
do,  and  the  motion  to  strike  out  this  part 
of  the  reply  was  properly  denied.  The  sec- 
ond reason  is  that  the  pleadings,  proceed- 
ings, and  judgment  in  the  action  against 
Walker  were  competent  and  conclusive  evi- 
dence, between  the  parties,  of  the  title  to 
the  property  in  controversy  and  its  value; 
and  if  they  were  pleaded  when  they  should 
not  have  been,  the  only  effect  of  this  error 
was  to  give  the  defendants  notice  of  this 
evidence  earlier  than  they  would  otherwise 
have  received  it.  This  notice  could  not  have 
prejudiced  them,  and  error  without  preju- 
dice is  no  ground  for  reversal. 

It  is  insisted  that  the  ruling  of  the  court 
in  striking  the  plea  of  this  judgment  from 
the  original  petition  rendered  the  question 
whether  or  not  it  could  be  properly  pleaded 
in  the  reply  res  judicata.  But  the  two  ques- 
tions are  not  the  same,  and  a  court  is  not 
estopped  before  the  trial  of  a  case  from  cor- 
rectizie  any  erroneous  ruling  it  may  have 
made  in  the  settlement  of  the  pleadings. 
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It  ifl  said  that  the  admission  into  the  re- 
ply of  this  plea  of  the  judgment  against 
Walker  constituted  a  departure  in  pleading. 
But  the  cause  of  action  remained  the  same, 
— the  taking  and  conversion  of  the  prop- 
erty; and  t£e  plea  of  the  judgment  was  a 
mere  plea  of  an  estoppel  of  the  defendants 
from  denying  the  truUi  of  the  two  facts — 
the  title  and  the  value  of  the  property  seized 
— ^whose  existence  was  challenged  by  the 
new  matter  in  the  answer.  There  is  no  de- 
parture from  a  cause  of  action  for  conver- 
sion to  a  cause  of  action  on  the  judgment. 

It  is  insisted  that  the  court  below  should 
have  dismissed  this  action  at  the  trial  be- 
cause it  appeared  from  the  pleadings  that 
Walker  and  the  defendants  were  joint  tort 
feasors,  that  the  plaintiffs  had  elected  to  sue 
Walker  separately,  and  that»  having  made 
that  election,  they  could  not  maintain  an 
action  against  the  defendants  jointly.  This 
objection  was  that  there  was  a  defect  of 
parties  defendant.  If  there  was  any  such 
defect,  the  defendants  were  required  to  pre- 
sent it  by  demurrer  if  it  appeared  on  the 
face  of  the  pleadings,  and  by  answer  if  it  did 
not.  2  Kan.  Gen.  Stat  1897,  chap.  95,  H 
89-91.  The  objection  here  under  considera- 
tion appeared  upon  the  face  of  the  original 
petition.  It  was  not  suggested  by  demurrer 
or  by  answer,  and  was  first  presented  by  a 
motion  to  dismiss  the  action  upon  the  open- 
ing of  the  trial.  The  defendants'  silence, 
and  their  answer  to  the  merits  of  the  case 
without  suggesting  the  defect,  waived  this 
objection.  Their  motion  came  too  late,  and 
it  was  rightly  overruled. 

It  is  insisted  that  the  pleadings  and  judg- 
ment against  Walker  were  not  competent 
evidence  of  the  title  and  value  of  the  prop- 
erty, because  that  action  was  not  brought 
against  Walker  as  marshal,  and  because  the 
evidence  does  not  establish  the  fact  that  the 
plaintiffs  knew  that  the  defendants  were  con- 
ducting Walker's  defense.  But  it  is  not  the 
name,  title,  or  capacity  in  or  under  which 
Walker  was  sued  that  conditions  the  estop- 
pel of  the  defendants  by  the  judgment 
against  him.  It  is  the  fact  that  they  insti- 
gated the  taking,  and  assumed  and  conduct- 
ed the  defense  of  the  action  for  the  taking, 
of  the  property  of  the  plaintiffs.  It  was 
their  own  acts  which  estopped  them,  and  it 
was  utterly  immaterial  under  what  name 
or  title  they  performed  these  acts.  It  made 
no  difference,  therefore,  whether  Walker  was 
sued  for  this  taking,  and  the  defendants  de- 
fended him,  as  marshal,  gentleman,  yeoman, 
or  man.  They  were  equally  estopped  by 
their  deeds. 

Nor  is  the  objection  that  this  judgment 
can  have  no  effect  because  the  plaintiffs  did 
not  know  that  the  defendants  were  defend- 
ing Walker  worthy  of  more  serious  consid- 
eration. H.  C.  Solomon,  John  W.  Adams, 
and  George  W.  Adams  were  the  attorneys 
of  Tootle,  Hosea,  &  Co.  and  of  the  defend- 
ants. As  such  attorneys  they  brought  the 
action  against  Lynch,  and  issued  the  writ 
of  attachment  They  defended  Walker,  and 
their  names  appear  as  his  attorneys  upon 
all  the  pleadings  and  papers  of  the  defend- 
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ant  in  that  suit  It  is  the  common,  almost 
the  universal^  practice  for  plaintiffs  who 
procure  the  levy  of  an  attachment  to  de- 
fend the  person  who  levies  it,  when  he  i» 
attacked  by  third  parties  on  account  of  his 
seizure  of  the  property  under  the  levy.  We 
cannot  be  blind,  and  we  cannot  presume  that 
the  defendants  were  blind,  to  this  fact  The 
names  of  the  attorneys  for  the  defendantii 
upon  the  pleadings  and  papers  of  Walker 
raised  a  clear  presumption  that  the  defend- 
ants were  conducting  his  defense,  and,  in  the 
absence  of  contradicting  evidence,  this  was 
sufticient  evidence  to  warrant  the  conclusion 
that  the  plaintiffs  were  aware  of  this  fact. 

It  is  specified  as  error  that  <Hie  of  the  wit- 
nesses for  the  plaintiffs  was  permitted  to 
testify  that  he  handed  to  Solomon  the  bond 
of  indemnity  in  the  attachment  suit  in  the 
presence  of  Wheeler,  one  of  the  defendants, 
and  Solomon  said:  ''I  wrote  that  myself, 
and  si^ed  the  name  of  Tootle,  Hosea^  & 
Co.  to  it  We  were  not  required  to  do  any- 
thing further  towards  it"  But  this  was 
certainly  competent  evidence  against  Wheel- 
er, and  Wheeler  was  a  member  of  the  co- 
partnership composed  of  the  defendants  in 
this  suit.  He  saw  the  bond,  heard  the  testi- 
mony of  his  attorney,  and  silently  admitted 
its  truth. 

It  is  contended  that  the  court  erroneously 
admitted  a  part  of  a  letter  written  by  H.  C. 
Solomon,  one  of  the  attorneys  of  the  defend- 
ants, on  September  4,  189C,  to  R.  L.  Walker, 
in  which  he  wrote  that  his  clients  were  pay- 
ing all  the  costs  of  the  litigation  growing 
out  of  the  attachment  suit  against  Lynch. 
But  the  testimony  of  one  of  t£e  defendants 
was  that  he  left  the  entire  charge  and  con- 
trol of  this  matter  to  his  attorneys,  and  the 
evidence  was  conclusive  and  uncontradicted 
that  this  letter  was  written  by  Mr.  Solomon, 
one  of  these  attorneys,  and  that  the  portion 
of  it  which  was  not  produced  could  not  be 
found  after  diligent  search.  In  this  state 
of  the  case,  it  was  a  competent  admission 
of  the  defendants  that  they  were  paying  the 
expense  of  conducting  the  defense  of  Widker, 
as  well  as  of  the  other  litigation  growing 
out  of  the  seizure  of  the  property  of  the 
plaintiffs. 

After  the  plaintiffs  had  introduced  in  evi- 
dence the  pleadings  and  judgment  against 
Walker,  and  had  produced  evidence  tending 
to  show  that  the  defendants  gave  the  bond 
of  indemnity  to  him  before  the  writ  was  lev- 
ied upon  the  property  of  the  plaintiffs,  and 
that  they  had  .assumed  and  conducted  his 
defense  of  tlie  plaintiffs'  action  against  him, 
the  court  refused  to  permit  the  defendants 
to  introduce  evidence  that  the  defendant  in 
the  attachment  suit  was  the  owner  of  the 
property,  and  directed  the  jury  to  return  a 
verdict  for  the  plaintiffs  for  the  amount 
of  the  judgment  against  Walker,  and  inter- 
est from  the  date  of  its  entry.  It  is  con- 
tended that  these  rulings  were  erroneous  be- 
cause the  defendants  were  entitled  to  con- 
test the  title  to  the  property  in  issue, 
because  the  evidence  was  insufficient  to 
warrant  the  instruction,  and  because  inter- 
est should  have  been  allowed  upon  the  Yalue 
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of  the  property,  and  not  upon  the  amount 
of  the  judgment  against  Walker.  There  was 
no  error  in  the  exclusion  of  the  evidence  of- 
fered by  the  defendants^  because  the  judg- 
ment against  Walker  rendered  the  tiUe  to 
the  property  rea  judicata  as  against  them. 
The  evidence  was  uncontradicted  and  oon- 
ehisive  that  the  defendants  assumed  and 
conducted  Walker's  defense,  and  that  they 
gave  him  the  bond  of  indemnity  before  he 
seized  the  property.  But  this  was  an  action 
for  damages  for  the  taking  and  conversion 
of  the  property.  It  was  not  an  action  upon 
the  judgment  against  Walker,  and  for  that 
reason  interest  should  not  have  been  com- 
puted upon  the  judgment,  but  upon  the 
value  of  the  properly  converted.    This  error 


made  the  judgment  $232.44  more  than  it 
should  have  been. 

The  judgment  of  the  court  below  ie  ac- 
cordingly affirmed  to  the  amount  of  $5r 
870.36,  but  it  is  not  affirmed  as  to  the 
remaining  $232.44,  or  any  part  thereof.  It 
is  modified  as  to  this  amount^  and  the  case 
is  remanded  to  the  court  below,  with  direc- 
tions to  so  modify  its  judgment  of  March 
16,  1000,  that  it  shall  stand  for  the  amount 
of  $5,870.56,  instead  of  for  the  sum  of 
$6,103.  New  York,  L,  E.  d  W.  R.  Co.  v. 
Estill,  147  U.  S.  591,  622,  37  L.  ed.  292,>306, 
13  Sup.  Ct  Rep.  444. 

Petition  for  writ  of  Certiorari  denied  by 
Supreme  Court  of  United  States  October  21, 
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City  of  CHICAGO,  Appt^ 

V. 

Walter  H.  WILSON  et  aL 

(195  III.  19.) 

Am   ordlnaaee   providing   for  the   eon- 
•tmctlon    of    a    cement    •Ide'vrallc    20 

feet  wide  on  each  side  of  a  street,  at  the  ex- 
pense of  the  abutting  property,  la  not  un- 
reaaonable,  where  the  locality  ia  one  of  res- 
idence and  bnalnesa,  the  property  is  worth 
from  $15U  to  $300  per  front  foot,  and  the 
existing  walks,  varying  from  6  to  20  feet  In 
width,  are  In  bad  condition. 

(February  21,  1902.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Cook  County  (Ilourt  sustaining  ob- 
jections to  the  confirmation  of  assessments 
for  the  construction  of  sidewalks.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  M.  Walker  and  Rob- 
ert Redfield,  for  appellant: 

It  requires  a  clear  and  strong  case  to  jus- 
tify a  court  in  holding  that  an  ordinance 
passed  by  a  municipality  apparently  acting 
within  the  scope  of  its  authority  is  unrea- 
sonable, unjust»  oppressive,  and  therefore 
void. 

Warren  v.  Chicago,  118  111.  329,  9  N.  E. 
883;  English  v.  Danville,  150  111.  92,  36  N. 
E.  904;  Bawes  v.  Chicago,  158  111.  653,  30 
L.  R.  A.  225,  42  N.  E.  373. 

The  presumption  is  always  in  favor  of  the 
validity  of  a  statute  or  of  an  ordinance 
passed  in  pursuance  of  a  competent  legal 
authority. 

Harmon  ▼.  Chicago,  140  111.  375,  29  N.  E. 
732. 

In  the  passage  of  an  ordinance  providing 
for  a  local  improvement,  the  city  council  is 
clothed  with  power  to  determine  what  local 


NoTR. — For  a  case  in  this  series  holding  that 
an  ordinance  requiring  the  substitution  of  a 
cement  sidewalk  for  a  plank  walk  in  good  con- 
dition is  unreasonable  and  oppressive,  aee 
Uawea  v.  Chicago  (111.)  80  L.  R.  A.  226. 
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improvement  is  required.  Its  nature  and 
character,  when  it  shall  be  made,  and  tha 
manner  of  its  construction. 

English  v.  Danville,  160  111.  92,  36  N.  E. 
994;  Vane  v.  Evanston,  160  111.  616,  37  N. 
E.  001;  Fagan  v.  Chicago,  84  111.  227;  Dill. 
Mun.  Corp.  4th  ed.  §S  68,  94,  and  authori- 
ties cited. 

Messrs.  Mason  A  If  eyes,  for  appellees: 

The  court  had  ample  power  to  change, 
alter,  and  annul  the  assesement  as  justice 
required. 

Act  1897,  §§  47,  52. 

If,  from  all  the  surrounding  circum- 
stances, the  court  deems  the  ordinance  un- 
reasonable and  oppressive,  it  may  sustain 
the  objections  and  dismiss  the  proceedings. 

Uawes  v.  Chicago,  158  111.  653,  30  L.  R.  A. 
22.5,  42  N.  E.  373;  Bloomington  v.  Latham, 
142  III.  462,  18  L.  R.  A.  487,  32  N.  E.  506; 
Davis  V.  Litchfield,  145  111.  313,  21  L.  R.  A. 
563,  33  N.  E.  888;  Palmer  v.  Danville,  154 
111.  156,  38  N.  E.  1067. 

Rioks,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  an  order  of  the 
county  court  of  Cook  county  sustaining  ob- 
jections of  appellees  to  the  confirmation  of 
a  special  assessment  to  pay  the  cost  of  con- 
sti*ucting  a  cement  sidewalk  in  front  of  ap- 
pellees' properties  on  certain  portions  of 
Cottage  Grove  avenue,  between  Forty-Sev- 
enth and  Fifty-First  streets,  in  the  city  of 
Chicago.  Appellees  objected  on  the  ground 
that  the  ordinance,  so  far  as  it  affected  the 
property  objected  for,  was  unreasonable,  un- 
just, burdensome,  and  therefore  void.  The 
court  found  the  issues  for  the  objectors,  and 
from  this  holding  the  appeal  was  prosecuted. 

The  ordinance  in  question  was  passed  on 
the  I4th  day  of  May,  1900,  under  the  provi- 
sions of  the  act  of  June  14,  1897  (Hurd's 
Rev.  Stat  1890,  chap.  24,  p.  362),  and  no 
complaint  is  made  that  there  was  any  ir- 
regularity in  the  passage  of  the  ordinance, 
the  sole  and  only  question  presented  being 
whether  the  ordinance  is  unreasonable.     It 


188 


Illinois  Suprbms  Coubt. 


Feb., 


provides  for  the  oonstruction  of  a  20-foot 
cement  walk  on  each  aide  of  Cottage  Grove 
avenue,  from  the  south  curb  line  of  Forty- 
Seventh  street  to  the  north  curb  line  of 
Fifty-First  street.  The  basis  of  the  com- 
plaint against  the  ordinance  is  that  appel- 
lees had  sufficient  walks  in  front  of  their 
premises,  and  that  a  walk  such  as  this  ordi- 
nance provides  for  is  unnecessary,  and  that 
the  requirement  to  build  it  is,  under  the  cir- 
cumstances, unreasonable.  T^e  total  length 
of  the  improvement,  counting  both  sides  of 
the  street,  is  about  1  mile.  l%e  street  is  100 
feet  wide,  the  roadway  60  feet  wide,  and  20 
feet  from  the  curb  line  on  each  side  to  the 
lot  line.  Thelocalibr  of  the  improvement  is 
in  the  vicinity  of  Washington  park,  Fifty- 
First  street,  tiie  south  end  of  the  improve- 
ment district  forminff  the  north  line  of  said 
park.  It  is  one  block  west  of  Drexel  boule- 
vard, one  of  the  most  important  and  desira- 
ble streets  on  the  south  side  in  said  city. 
The  evidence  shows  that  the  general  char- 
acter of  the  walks,  outside  of  the  cement 
walks,  is  that  they  are  built  of  plank ;  walks 
varying  in  width  frwn  6  to  20  feet;  uneven 
as  to  grade,  and  in  a  generally  dilapidated 
and  worn  condition.  The  property  along  the 
line  of  the  proposed  walk  oecomes  more  val- 
uable as  it  extends  south  from  Forty-Seventh 
street  and  to  Washington  park,  varying,  ac- 
cording to  the  improvements  surrounding 
each  particular  locality,  from  $150  to  $300 
per  front  foot»  exclusive  of  the  lYnprove- 
ments.  Between  Forty-Seventh  and  Forty- 
Eighth  streets,  on  the  west  side,  are  one  or 
two  buildings  in  the  middle  of  the  block  and 
one  on  the  southeast  comer  of  the  block.  On 
the  east  side,  beginning  at  Forty-Seventh 
street,  are  buildings  for  100  feet  extending 
south.  Between  Forty-Eighth  and  Forty- 
Ninth  streets,  on  the  east  side,  is  vacant; 
on  the  west  side  there  are  buildings;  and 
between  Fiftieth  and  Fifty-First  streets,  on 
the  east  side,  there  are  three  or  four  flat 
buildings  and  stores.  The  west  side  of  the 
street,  between  Fiftieth  and  Fifty-First 
streets,  is  well  built  up  to  within  75  feet  of 
Fiftieth  street,  there  being  but  75  feet  of 
vacant  ground  in  that  block  on  the  west 
side.  The  buildings  are  flat  buildings,  store 
buildings,  saloons,  and  summer  gardens. 
The  buildings  in  value  vary  from  $5,000  to 
$50,000  each.  The  property  of  one  set  of 
objc?ctors,  owners  of  lot  4,  Cormack's  subdi- 
vision, had  a  20-foot  plank  walk  that  was 
built  some  seven  or  eight  years  ago;  had 
been  a  number  of  times  repaired;  stringers 
were  rotten,  boards  decayed  and  broken  at 
the  ends,  and  a  number  of  holes  in  the  wsdk ; 
ana  the  testimony  showed  that  it  would  cost 
from  25  to  60  per  cent  of  the  value  of  the 
walk  to  put  it  in  proper  condition.  The 
walk  is  132  feet  long.  The  property  of  the 
other  objector,  Wilson,  being  lot  1  and  part 
of  lot  2,  Laflin's  sublets  1  and  2,  is  improved 
property,  with  a  frontage  of  72  feet,  and 
has  in  front  of  it  a  14-foot  plank  walk,  the 
age  of  which  it  is  hard  to  ascertain  from  the 
testimony,  but  is  old,  and  its  condition  was 
shown  to  be  very  bad.  It  had  been  a  num- 
ber of  times  repaired  and  improved,  and  the 
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evidence  showed  that  it  would  oost  from  25 
to  50  per  cent  to  put  it  in  fair  and  safe  con- 
dition. The  evidence  further  showed  that 
after  the  passage  of  this  •  ordinance,  and 
pending  this  proceeding,  the  objector  had  a 
number  of  stringers  put  in  and  a  number  of 
planks  put  down,  using  about  160  feet  of 
lumber;  but  still,  with  these  improvements, 
the  evidence  clearly  demonstrates  that  this 
walk  was  an  unsafe  and  unfit  walk  for  a 
city,  and  that  it  was  4  or  6  indies  lower 
than  the  cement  walk  to  which  it  joined. 
The  property  of  this  objector  is  improved, 
having  upon  it  a  four-story  building  of  the 
value  of  $30,000  to  $40,000.  The  assessment 
on  this  property  was  $290.80,  and  upon  lot 
4,  above,  $516.92.  The  evidence  further 
showed  that  a  great  many  of  the  owners  of 
lots,  under  the  notice  to  them  from  the  city, 
built  the  walk  as  required,  so  that  one  third 
of  it  was  completed  at  the  hearing. 

The  insistence  of  appellant  is  that,  taking 
the  character  and  location  of  this  street  and 
the  properties  along  it,  the  improvement 
was  one  in  keeping  therewith,  and  that,  as 
to  the  particular  objectors,  their  walks  were 
in  such  condition  that  it  was  necessary  that 
they  be  replaced  with  other  and  safe  walks, 
and  that  to  attempt  to  repair  them  would 
not  only  be  at  unreasonable  cost,  and  still 
have  unsuitable  walks,  but,  in  addition 
thereto,  would  conflict  with  an  ordinance  of 
the  city  establishing  what  was  termed  the 
''stone  district."  This  latter  ordinance  de- 
fines a  large  amount  of  territory,  and  re- 
quires that  all  walks  therein  shall  be  made 
or  rebuilt  of  stone  or  other  incombustible 
material,  and  that  no  wood  walks  in  that 
territory  which  should  become  worn  should 
be  relaid  or  repaired  where  the  oost  of  the 
necessary  repairs  would  exceed  10  per  cent 
of  the  original  cost  of  such  wood  walks. 
Appellees  insist  that  this  latter  ordinance 
cannot  control,  because  the  territory  defined 
as  ''stone  district"  has  a  brc^en  line.  We 
have  examined  the  ordinance,  and,  in  so  far 
as  it  would  affect  this  prc^rty,  think  that 
it  sufficiently  shows  it  to  be  within  the  stone 
district.  We  do  not,  however,  regard  that 
as  controlling,  as,  if  the  ordinance  for  the 
improvement  in  question  is  so  unreasonable 
as  to  render  it  void,  the  ordinance  creating 
the  stone  district  could  not  aid  it. 

Appellees,  in  stating  their  position  with 
reference  to  this  ordinance,  say:  "If,  from 
all  the  surrounding  circumstances,  the  court 
deems  the  ordinance  unreasonable  and  cp- 
pressive,  it  may  sustain  objections  and  dis- 
miss the  proceedings."  In  suf^rt  of  this 
position  appellees  cite  Hawea  v.  Chioago, 
158  111.  653,  30  L.  R.  A.  225,  42  N.  E.  373. 
In  that  case,  on  page  659,  158  111.,  page  227, 
30  L.  R.  A.,  and  page  375,  42  K.  E.,  it  is 
said:  "The  rule  is  that  it  requires  a  dear 
and  strong  case  to  justify  a  court  in  annul- 
ling the  action  of  a  municipal  corporation 
acting  within  the  apparent  scope  of  its  au- 
thority." Appellees  also  cite  other  cases, 
which  are  not,  as  we  re^rd  them,  in  pointy 
and  arose  upon  an  entirely  different  state 
of  facts.  The  Hawea  Case,  158  III.  653,  30 
L.  R.  A.  225,  42  N.  E.  373,  relied  upon  by 
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^ippellees,  was,  as  it  seems  to  ns^  a  strong 
appeal  for  the  application  of  the  rule  of  un- 
reasonableness. There  the  objector  owned 
«  20-acre  tract  with  a  f rontase  of  1,266  feet 
xm  the  street  being  improved,  and  was  re- 
quired  to  build  a  cement  sidewalk,  and  his 
assessment  was  $1,638.75.  The  property 
was  used  for  a  hay  field,  and  did  not  have 
a  building  of  any  sort  upon  it.  five  months 
prior  to  the  passage  of  the  ordinance  re- 
quiring the  construction  of  the  cement  side- 
walk tiie  owner  oi  the  property,  in  compli- 
4U1C8  with  a  prior  ordinance,  had  constructed 
and  put  down,  in  the  same  place  that  the 
<:ement  walk  was  to  be,  a  6-foot  wood  walk, 
which  at  the  time  of  the  ordinance  there 
objected  to  was  practically  new,  and  as  near 
in  perfect  order  as  a  walk  five  months  old 
•could  be.  It  further  appeared  in  that  case 
that  the  streets  upon  which  it  was  to  be 
built  had  never  been  improved,  curbed, 
graded,  or  sewered,  and  the  ordinance  re- 
i^uiring  the  cement  walk  was,  under  such 
^rcumstances,  held  unreasonable  and  void. 
It  nhist  be  borne  in  mind  that  in  the  pass- 
age of  ordinances  providing  for  local  im- 
provements it  is  the  peculiar  province  of  the 
•dty  council  to  determine  the  necessity  and 
-character  of  the  improvement  and  the  man- 
ner  of  its  construction  {English  v.  Danville, 
150  111.  92,  36  K.  E.  994;  Vane  v.  Evanstan, 
150  111.  616,  37  N.  E.  901;  Fagan  v.  Chi- 
-oago,  84  111.  227) ;  and  we  must  also  keep 
1)efore  us  the  presumption  that  always  ex- 
ists in  favor  of  the  validity  of  a  statute  or 
of  an  ordinance  passed  in  pursuance  of  com- 
Mtent  legal  authority  {Harmon  v.  Chicago ^ 
140  111.  374,  29  N.  B.  732).  The  question 
of  the  construction  of  walks  and  that  class 
of  improvements  is  expressly  committed  to 
the  city  council,  and  it  may  determine  the 
extent  and  character  of  improvement  re- 
quired upon  any  given  street,  and  include 
the  same  in  one  ordinance  as  one  improve- 
ment, and  under  this  rule  may  require  walks 
to  be  built  upon  both  sides  of  the  same  street 
by  the  same  ordinance.  Watson  v.  Chicago, 
115  111.  78,  3  N.  E.  430.  In  fact,  it  hardly 
seems  necessary  to  extend  any  consideration 
of  this  question,  as  it  is  not  contended  by 
appellees  that  the  city  did  not  have  power 
to  pass  an  ordinance  for  an  improvement 
of  the  street  in  question  by  building  walks 
on  both  sides,  but  the  insistence  is  taat  the 
particular  ordinance  that  was  passed  is  un- 
reasonable in  that  it  requires  the  objectors 
to  build  a  walk  where  no  walk  was  neces- 
sary, or  under  such  circumstances  as  that 
the  building  of  the  walk  by  special  assess- 
ment imposed  upon  the  objectors  such  an 
unjust  and  unnecessary  burden  as  to  render 
the  ordinance  unreasonable.  We  do  not 
think  this  contention  is  supported  by  the 
facts  in  this  case.  In  Walker  v.  Morgan 
Park,  175  111.  570,  61  N.  E.  636,  we  had  un- 
der consideration  an  ordinance  providing 
for  the  building  of  one  sidewalk  2,475  feet 
in  length,  of  which  the  objector  owned  1,950 
feet  on  one  side  of  his  premises,  and  of  an- 
other sidewalk  upon  another  side  of  the  same 
premises  1,850  feet  in  length,  of  which  the 
objector  owned  1,150  feet,  and  that  the  cost 
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to  him  of  this  walk  would  be  $682  if  done 
by  the  objector  and  $1,178  if  done  by  the 
village.  It  was  there  averred  that  there 
were  no  improvements  of  any  character  on 
the  property  owned  by  the  objector,  but  that 
there  were  a  few  scattering  buildings  upon 
occasional  lots,  owned  by  other  persons, 
along  the  line  of  the  proposed  improvement, 
and  that  the  only  benefit  to  be  derived  from 
the  walk  was  to  enable  people  to  go  to  a 
certain  railroad  station;  and  it  was  there 
contended  that  imder  that  state  of  facts  the 
ordinance  providing  for  the  walk  was  an 
unreasonable  one,  and  for  that  reason  void. 
Of  that  contention  it  was  said  (p.  573,  175 
111.,  and  p.  637,  51  N.  E.) :  "From  the  al- 
legations of  the  bill  it  is  apparent  that  the 
^real  ground  relied  upon  to  defeat  the  ordi- 
nance providing  for  the  construction  of  the 
sidewalk  is  that  the  locality  where  the  side- 
walk is  ordered  constructed  is  so  thinly  set- 
tled that  there  is  no  necessity  whatever  for 
the  construction  of  a  sidewalk, — that  no 
sidewalk  was  needed  where  it  was  ordered 
to  be  laid.  What  the  public  necessities  wero 
was  a  question  solely  for  the  determination 
of  the  president  and  board  of  trustees  of 
the  village  of  Morgan  Park;  and  when  the 
incorporation  clothed  with  power  has  acted 
in  strict  conformity  to  the  statute  confer- 
ring the  power,  as  was  the  case  here,  its  de- 
cision must  be  held  final  and  conclusive, 
unless  it  is  apparent  that  the  action  of  the 
municipality  is  unreasonable,  unjust,  and 
oppressive,  as  held  in  Hatces  v.  Chicago,  158 
111.  663,  30  L.  R.  A.  225,  42  N.  E.  373.  •  It 
may  be  that  there  was  no  pressing  demand 
for  the  sidewalk  in  question,  and  that  it 
would  in  the  end  have  been  better  had  its 
construction  been  postponed  until  the  popu- 
lation of  the  village  had  increased ;  but  that 
was  a  matter  for  the  board  of  trustees  to 
settle  for  themselves."  And  in  that  case  the 
Haices  Case  was  distinguished.  Field  v. 
Western  Springs,  181  111.  186,  54  N.  E.  929, 
was  also  a  case  where  the  unreasonablenesb 
of  the  ordinance  was  relied  upon.  That  was 
a  case  for  the  construction  of  cement  side- 
vralks  upon  certain  blodcs  in  said  village, 
wherein  it  was  alleged  and  contended  that 
the  streets  along  which  the  walks  were  to 
be  laid  existed  in  name  only,  and  had  never 
been  laid  out;  that  they  were  unpaved,  un- 
curbed, ungraded,  and  but  little-used  dirt 
roadways,  overgrown  with  grass  and  weeds, 
and  that  there  were  no  conditions  requiring, 
at  that  time,  the  building  of  such  walks. 
In  speaking  of  the  powers  of  the  city  it  is 
there  said  (p.  191,  181  111.,  and  p.  931,  54 
N.  E.)  :  "The  question  of  the  necessity  of 
a  local  improvement  is  by  the  law  committed 
to  the  city  council,  and  courts  have  no  right 
to  interfere  to  prevent  such  improvement, 
except  in  cases  where  it  clearly  appears  that 
such  discretion  has  been  abused.  The  ground 
on  which  courts  interfere  is  that  the  ordi- 
nance is  so  unreasonable  as  to  render  it 
void." 

The  case  at  bar  seems  to  us  to  be  much 
stronger  than  either  of  the  latter  cases. 
The  district  where  this  improvement  is  to 
be  made  is,  as  shown  by  the  evidence,  both 
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A  residence  and  business  locality,  and  with- 
in one  blodc  of  one  of  the  finest  and  most 
desirable  residence  portions  of  the  city  of 
Chicago.  The  walks  existing  at  the  time  of 
the  passage  of  the  ordinance  were  as  diver- 
sified in  form  of  construction,  width,  mate- 
rial, and  condition  as  could  well  be  in  the 
distance  covered  by  the  improvement,  run- 
ning, as  the  evidence  showed,  from  6  feet  in 
width  to  20  feet, — which  latter  was  the 
width  designed  for  all  the  walks  of  that 
district,  as  established  by  the  curb  shown  to 
have  been  already  placed  on  each  side.  They 
were  uneven,  many  of  them  old,  and  espe- 
cially those  of  the  objectors  were  both  old, 
out  of  repair,  and  unsafe.  The  fact  that  ob- 
jector Wilson,  after  the  passage  of  the  or- 


dinance, caused  considerable  repairs  to  be* 
placed  on  the  walk  in  front  of  his  premises^ 
instead  of  being  an  argument  against  the> 
reasonableness  of  this  ordinance,  seems  to- 
ns to  be  an  admission  of  the  reasonableness- 
of  it.  in  fsLCt,  the  one  who  made  the  repairs, 
by  the  mere  statement  of  the  character  of" 
them,  showed  that  the  walk  was  both  unsafe- 
and  unfit  for  a  place  of  such  prominence. 

We  think  that  the  court  was  not  war- 
ranted in  holding  this  ordinance  void  for 
unreasonableness,  and  its  judgment  is  ac- 
cordingly reversed,  and  the  cause  remanded 
for  further  proceeding  not  inconsistent  witlk 
the  views  here  expressed* 

Rehearing  denied. 
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Ab  nnorffantsed  aasemblaare  of  merry- 
makers to  the  number  of  1,000  Id  the 

main  street  of  a  city,  exploding  llreworkB, 
obstructing  the  use  of  the  street,  and  endan- 
gering life  and  property,  Is  a  "riotous  or 
tumultuous  assemblage  of  people,"  within 
the  meaning  of  a  atatute  making  the  munici- 
pality liable  for  injuries  done  by  such  an  aa- 
aemblage. 

(March  19,  1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Hopkins  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  injury  to  propei*ty  al- 
leged to  have  been  caused  by  a  mob.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Worthinston,  Pratt  A  Wad- 
dill»  for  appellant: 

The  reason  for  and  purpose  of  the  enact- 
ment, the  title  of  the  act,  the  subsequent 
legislation,  its  history,  letter,  and  spirit, 
and  even  the  side  references  and  secticm 
titles,  conclusively  show  that  it  never  was 
conten^plated  that  this  statute  dealing  with 
mobs,  riotous,  tumultuous,  frenzied,  excited, 
inflamed  assemblages,  requiring  the  force  of 
the  city  to  suppress,  should  be  consti'ued  to 
refer  to  an  unorganized  crowd  of  happy, 
jolly  citizens  making  merry  by  shooting 
crackers  for  tlie  sake  of  good  Old  Kris. 

Prather  v.  Lexington,  13  B.  Mon.  659,  56 
Am.  Dec.  6H5;  Ward  v.  Louisville,  16  B. 
Mon.  184;  Pollock  v.  Louisville,  13  Bush, 
221,  26  Am.  Kep.  260:  Jolly  ▼.  Hatoesville, 


89  Kv.  279,  12  S.  W.  313;  Taylor  ▼.  Otoen^- 
horo,"^  17  Ky.  L.  Rep.  856,  32  S.  W.  948; 
Bartlctt  v.  Clarksburg,  46  W.  Va.  393,  43. 
Jj,  R.  A.  295,  31  S-  E.  918;  Aron  v.  Wausau„ 
98  Wis.  .592,  40  L.  R.  A.  733,  74  N.  W.  364;. 
Lot>e  v.  Raleigh,  116  N.  C.  296,  28  L.  R.  A. 
192,  21  S.  E.  503;  Gianfortone  v.  New  Or- 
leans, 24  L.  R.  A.  592,  note,  61  Fed.  64; 
O'Rourk^  v.  SiouiT  Falls,  4  S-  D.  47,  19  U 
R.  A.  789,  54  N.  W.  1044;  Mendel  v.  Wheel- 
ing, 28  W.  Va.  233,  67  Am.  Rep.  665;  Rob- 
inson V.  Greenville,  42  Ohio  St.  625,  51  Am. 
Rep.  857;  Tindley  v.  Salem,  137  Mass.  171,. 
50  Am.  Rep.  289;  Ball  v.  Woodbine,  61 
Iowa,  83,  47  Am.  Rep.  806,  16  N.  W.  846; 
Norristoicn  v.  Fitzpatrick,  94  Pa-  121,  3\> 
Am.  Rep.  771 ;  Brightman  v.  Bristol,  65  Me. 
426,  20  Am.  Rep.  711. 

Messrs,  Jolm  Flemins  Gordon  anci 
William  I*.  Gordon,  with  Mr.  Manrioe 
Kirby  Gordon,  for  appellee: 

Tlie  petition  of  appellee  as  plaintiff  below 
states  a  cause  of  action  in  his  favor,  at  com- 
mon law,  and  it  was  error  for  the  lower 
court  to  sustain  the  demurrer  as  to  it. 

Note  to  Soanlon  v.  Wedger  (Mass.)  16  L. 
R.  A.  395;  Prather  v.  Lexington,  13  B.  Mon. 
569.  56  Am.  Dec.  585;  Ward  v.  Louisville^ 
16  B.  Mon.  191;  Speir  v.  Brooklyn,  139  N. 
Y.  0,  21  L.  R.  A.  641,  34  N.  E.  727. 

Inasmuch  as  the  court  overruled  the  de* 
murrer  to  the  second  paragraph,  which  dis- 
tinctly states  a  cause  of  action  under  the- 
statute,  and  correctly  rendered  judgment 
thereon  for  plaintiff  (appellee),  he  is  con- 
tent to  ask  an  nflirmance  of  that  judgment. 

Ky.  Stat,  S  8;  Henderson  v.  Pargny,  15- 
Ky.  L.  Rep.  745;  Eiggins  v.  Crab  Orchard^ 
9  *Ky.  L.  Rep.  404 ;  Webster's  International 
Dictionary;  State  v.  Archibald,  59  Vt  648, 
59  Am.  Rep.  755,  9  Atl.  362;  Stockton  v. 
Stockton,  69  Ind.  674. 


NoTB. — For  a  case  In  this  series  holding  that 
one  injured  by  the  explosion  of  a  cannon 
cracker  fired  by  persons  assembled  in  the 
streets,  without  any  common  purpose  to  Injure, 
although  In  violation  of  an  ordinance,  cannot 
recover  under  a  statute  making  the  city  liable 
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for  Injury  done  by  a  mob  or  rtot«  see  Aron  r^ 
Wausau   (Wis.)  40  L.  R.  A.  783. 

As  to  liability  of  city  for  Injury  by  fire> 
works  generally,  see  note  to  Scanlon  v.  Wedger 
(Mass.)  10  L.  R.  A.  395 ;  also  Flfleld  v.  Phoenix 
(Ariz.)  24  L.  R.  A.  430. 


1908. 


Uadibonvillb  y.  Bishop. 
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Hol»«o]i,  J.^  delivered  the  opinion  of  the 
court: 

Appellee,  M.  W.  Bishop,  is  a  merchant  in 
the  city  of  Madisonville.  He  filed  this  suit 
to  recover  for  the  destruction  of  a  costly 
plate  glass  window  in  his  store.  He  alleged 
in  his  petition  these  facts:  On  Saturday 
night,  December  23,  1899^  the  city  caused 
and  permitted  a  nuisance  in  the  street  in 
front  of  his  store  by  suffering  a  riotous  and 
tumultuous  assembly  of  about  1,000  persons, 
unorganized,  assembled  for  the  purpose  of 
violating  the  laws  of  the  state  as  well  as 
the  city,  and  actually  violating  them  by  ob- 
structing the  street,  rendering  the  use  of  it 
by  the  traveling  public  precarious,  unpleas- 
ant, and  dangerous,  by  discharging  large 
quantities  of  fireworks,  torpedoes,  bombs, 
skyrockets,  Roman  candles,  and  other  mis- 
siles loaded  with  powerful  explosives,  at 
and  near  the  plaintiff^s  buildings  situated 
on  one  of  the  principal  business  streets  of 
the  city,  and  in  the  heart  thereof,  where  the 
buildings  are  close  together  and  contain 
valuable  merchandise  displayed  in  expensive 

Jilate  glass  windows;  that  the  mob  or  un- 
a^rful  assemblage,  without  plaintiff's  fault, 
exploded  and  fired  their  fireworks  at  plain- 
tiff's building  and  at  the  plate  glass  win- 
dows in  it;  that  it  was  formed  and  com- 
menced firing  about  5  o'clock  in  the  evening, 
and  continued  all  niffht;  that  the  damage  to 
his  house  occurred  about  9  o'clock,  after  the 
shooting  had  been  continued  over  four 
hours,  and  after  other  property  in  the  neigh- 
borhood had  been  destroyed  by  the  same  as- 
seniblage  of  persons,  with  the  knowledge  of 
the  officers  of  the  city,  who  knew  of  the 
damage  it  was  doing  and  was  likely  to  do 
to  the  property  of  the  citizens,  but  refused 
to  take  any  steps  to  check  the  nuisance  en- 
dajigering  life  and  property;  that  they  had 
the  power  and  ability  of  themselves  and 
with  the  power  of  the  citizens  of  the  city  to 
prevent  the  dama^  and  had  notice  and 
i;ood  reafton  to  believe,  and  in  fact  did  be- 
lieve, that  the  tumultuous  assemblage  was 
about  to  take  place,  and  were  present  among 
the  assembly,  and  saw  and  heard  what  was 
fcoing  on  in  ample  time  to  pi^event  it  from 
doing  injury;  but  that  they  refused  to  allay 
or  suppress  the  tumult  or  mob,  and  by  rea- 
son thereof  his  property  was  destroyed.  The 
defendant  demurred  to  the  petition.  Its  de* 
murrer  was  overruled,  and  it  elected  to 
stand  by  its  demurrer,  and,  declining  to 
plead  to  the  petition,  judgment  was  entered 
flisainst  it,  and  from  this  judgment  it  ap- 
peals. 

The  action  is  brought  under  section  8, 
Ky.  Stat. :  "If  within  any  city,  any  church, 
convent,  chapel,  dwelling  house  or  house 
used  or  designed  for  the  transaction  of  law- 
ful business,  or  ship,  or  shipyard,  bcwit,  or 
vessel,  or  railroad,  or  property  of  any  kind 
belonging  to  any  street  or  other  railroad 
company,  or  any  article  of  personal  proper- 
ty, shall  be  injured  or  destroyed,  or  if  any 
property  therein  or  thereon  shall  be  taken 
away  or  injured  by  any  riotous  or  tumultu- 
ous assemblage  of  people,  the  full  amount 
of  damages  sq  done  shall  be  recoverable  by 
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the  person  injured,  by  action  against  the 
city,  if  the  authorities  thereof  have  ike 
ability  of  themselves  or  with  the  aid  of 
their  own  citizens  to  prevent  such  damage; 
but  no  such  liability  shall  be  incurred  by 
such  city  unless  the  authorities  thereof  shall 
have  had  notice  or  good  reason  to  believe 
that  such  riot  or  tumultuous  assemblage 
was  about  to  take  place,  or,  having  taken 
place,  shall  have  had  notice  of  the  same  in 
time  to  prevent  said  injury  or  destruction, 
either  by  their  own  force  or  by  the  aid  of 
the  citizens  of  such  city.  No  person  shall 
maintain  such  action  who  shall  have  un- 
lawfully contributed  by  word  or  deed  to- 
ward exciting  or  inflaming  such  tumult  or 
riot,  or  who  shall  have  ^f ailed  to  do  what  he 
reasonably  could  toward  preventing,  allay- 
ing, or  suppressing  it." 

It  is  insisted  for  the  city  that  the  words 
"any  riotous  or  tumultuous  assemblage  of 
people"  refer  only  to  an  unlawful  assem- 
blage bent  on  evil,  such  as  a  mob,  and  that 
it  was  not  contemplated  that  it  should  ap- 
ply to  a  crowd  of  merrymakers  celebrating 
the  advent  of  Christmas.  The  purpose  of  the 
assembly,  or  the  aim  that  it  had  primarily 
in  view,  is  not  material,  if  it  was  in  fact 
riotous  or  tumultuous,  and  the  city  authori- 
ties had  notice  of  it  and'  ability  to  prevent 
the  damage  it  did.  The  word  "tumultuous" 
is  thus  defined:  "Conducted  with  disorder; 
noisy,  confused,  boisterous,  disorderly,  as  a 
tumultuous  assembly  or  meeting."  "Riot- 
ous" is  defined  thus:  "Partaking  of  the  na- 
ture of  an  unlawful  assembly  or  its  acts; 
seditious,  tumultuous."  Webster.  Under 
these  definitions  an  assemblage  of  1,000  peo- 
ple in  the  main  street  of  a  city,  obstructing 
the  use  of  the  street^  and  discharging  bombs, 
skyrockets,  Koman  candles,  and  other  mis- 
siles loaded  with  powerful  explosives,  at 
private  property,  endangering  life  and  pre- 
venting the  use  of  the  street  for  the  pur- 
poses of  business,  must  certainly  be  held  a^ 
riotous  or  tumultuous  assembly.  In  JoU^ 
V.  Haioewille,  89  Ky.  280,  12  S.  W.  313,  the 
intestate  had  been  killed  in  a  celebration 
of  this  kind,  and  the  suit  was  brought 
against  the  city  for  his  d^ath.  The  court, 
after  showing  that  the  city  was  not  liable 
aside  from  tlie  statute  above  quoted,  said: 
"But  tlie  care  and  particularity  with  which 
the  conditions  of  such  liability  are  set  out 
in  the  statute,  and  the  restriction  of  it  in 
express  terms  to  cases  of  injury  to  prop- 
erty, shows  the  legislature  did  not  intend 
to  thereby  authorize  a  recovery  against  a 
city  for  personal  injury  resulting  from  the 
malfeasance  or  negligence  of  police  officers." 
The  action  before  us  is  for  an  injury  to 
property.  The  purpose  of  the  statute  is  to 
secure  the  property  of  the  citizen  from  loss 
by  these  disorderly  assemblages  which  the 
city  has  reason  to  believe  will  do  damage, 
and  may  be  suppressed  by  it.  Such  statutes 
have  been  passed  in  many  of  the  states,  and 
are  upheld.  2  Dill.  Mun.  Corp.  5  959.  The 
statute  should  be  liberally  construed,  -mth 
a  view  to  promote  its  purposes.  Ky.  Stat. 
§  400.  Its  aim  is  the  protection  of  private 
property  against  injury  by  disorderly  gath- 
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eringfl  of  peraonB,  and  to  require  the  city  to 
exercise  its  police  power  to  this  end.  One 
of  the  objects  of  municipal  government  is 
the  better  security  of  life  and  property 
where  the  population  is  crowded.  It  is 
known  that  the  police  do  not  always  sup- 
press disorderl^r  persons^  and  the  purpose 
of  the  statute  is  to  put  a  check  upon  tu- 
multuous assemblages  of  people  in  the  cities, 
and  induce  greater  vigilance  on  the  part  of 
the  police  in  the  maintenance  of  quiet  and 
good  order  as  well  as  the  proper  transac- 


tion of  business.  In  State  ▼.  Broton,  09 
Ind.  05,  35  Am.  Rep.  2)0,  under  a  statute 
making  it  a  misdemeanor  for  three  or  more 
persons  to  "act  in  a  violent  and  tumultuous 
manner,"  it  was  held  that  a  party  who  went 
out  to  charivari  a  newly-married  couple 
with  clubs,  bells,  trumpets,  tin  pans,  cannon, 
and  other  weapons,  making  a  great  tumult 
and  disturbance,  might  be  convicted.  See 
also  Sanders  v.  State,  60  Ga.  126. 
Judgment  affirmed. 
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1«  Tbe  o-wner  of  walls  left  standingr 
after  tbe  destruction  of  tbe  building 

by  Are  U  under  no  obligation  to  adjoining 
property  owners  to  remove  or  protect  the 
walls,  until  he  has  bad  a  reasonable  time  to 
make  necessary  investigation  and  take  such 
precautions  as  are  reQuiced. 

8.  Tbe  owner  of  walls  left  standlngr 
by  a  Are,  which  cannot  be  used  for  re- 
building, owes  adjoining  owners  the  duty, 
after  a  reasonable  time  for  investigation,  to 
exercise  mch  care  in  the  maintenance  of 
wails  likely  to  fall  on  their  property  as  will 
absolutely  prevent  injuries  except  from 
causes  over  which  he  would  have  no  con- 
trol, such  as  vi9  major,  acts  of  public  ene- 
mies, or  wrongful  acts  of  third  persons  which 
human  foresight  could  not  reasonably  be  ex- 
pected to  anticipate  and  prevent. 

8.  A  new  trial  -will  not  be  arranted  for 
permlttlnar  tbe  Jury  to  allovr  Interest 
npon  tbe  aiuonnt  allovred  for  injury  to 
property  from  falling  walls  from  the  time  of 
the  injury,  instead  of  instructing  them  to 
put  the  plaintiff  in  as  good  a  position  as  If 
the  damages  had  been  paid  at  the  time  of  the 
injury,  in  the  absence  of  anything  to  show 
that  defendant  was  injured  thereby. 

(February  25,  1902.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Hampden  Coun- 
ty made  during  the  trial  of  an  action 
brou^t  to  recover  damages  for  injuries  to 
property  caused  by  tlie  fall  of  a  wall  which 
defendant's  intestate  was  alleged  to  have 
negligently  permitted  to  remain  standing  in 
a  dangerous  condition,  which  resulted  in  a 
verdict  in  plaintifTs  favor.  Overruled. 
The  facts  are  stated  in  the  opinion. 


NoTL. — For  other  cases  in  this  series  as  to 
individual  liability  for  failing  walls  or  build- 
ings, including  walls  left  standing  after  flre, 
see  Ryder  v.  Klnsey  (Minn.)  34  L.  E.  A.  557, 
and  fiote;  Dettmering  v.  English  (N.  J.  L.)  48 
L.  R.  A.  106;  and  Waterhouse  v.  Joseph  Schlits 
Brewing  Co.  (S.  D.)  48  L.  R.  A.  157. 

As  to  validity  of  ordinance  declaring  any  por- 
tin  of  a  buil<iing  left  standing  after  a  flre  to  be 
a  nuisance,  see  Evansvllie  v.  Miller   (Ind.)  38 
L.  R.  A.  161. 
57  L.  R.  A. 


Messrs.  Robert  A.  AUyn^  S.  8.  Taft, 
and  Arthiur  S.  Kneil*  for  defendant: 

The  plaintiff  did  not  exercise  due  care, 
and  therefore  is  precluded  from  recovery. 

If  one  has  reasonable  cause  to  apprehend 
injury  to  his  property,  and  has  sufficient 
time  and  opportunity  to  remove  or  secure 
the  same,  and  fails  to  do  so,  he  is  guilty  of 
contributory  negligence,  and  cannot  recover 
for  such  injury. 

Toledo,  P.  &  W.  R.  Co.  v.  Pindar,  53  III. 
447,  5  Am.  Rep.  57;  Illinois  C.  R.  Co,  v. 
McClelland,  42  111.  355;  Eaton  v.  Oregon  R, 
d  Nav,  Co.  19  Or.  391,  24  Pac.  415;  Mar- 
quette, B.  d  O.  R.  Co.  V.  Spear,  44  Mich. 
169,  38  Am.  Rep.  242,  6  N.  W.  202;  Krum, 
V.  Anthony,  115  Pa,  431,  8  Atl.  598;  Wash- 
hum  V.  Tracy,  2  D.  Chip.  (Vt.)  128,  15  Am. 
Dec.  661;  Snyder  v.  Pittsburgh,  C.  d  St.  L. 
R.  Co.  11  W.  Va.  15;  Chicago  d  A.  R.  Co. 
V.  Pennell,  94  111.  448;  Kellogg  v.  Chicago 
d  N.  W.  R.  Co.  26  Wis.  223,  7  Am.  Rep.  69. 

The  defendant's  intestate  was  not  bound 
to  exercise  towards  the  plaintiff  such  a  hi^ 
degree  of  care  as  was  required  by  the  charge 
of  the  court. 

The  rule  of  Rylands  v.  Fletcher,  L.  R.  3 
H.  L.  330,  is  that  he  who  (a)  brings  on  hia 
land  and  keeps  there  anything  (6)  likely 
to  do  mischief  if  it  escapes,  must  keep  it  at 
his  peril  twant  of  negligence  being  no  ex- 
cuse for  its  bringing  or  escape),  subject, 
among  other  exceptions  not  important  to 
this  consideration  to  these:  (c)  When  the 
bringing  or  escape  come  from  a  natural  user 
of  the  land;  {d)  when  the  thing  brought  or 
escaping  is  something  in  which  plaintiff  has 
an  interest  or  which  is  brought  on  the  land 
for  his  benefit;  and  (e)  when  the  existence 
and  dangerous  character  of  the  thing 
brought  or  escaping  is  not  known  to  de- 
fendant, either  actually  or  impliedly;  and 
(f)  when  he  has  no  legal  or  actual  control 
over  it  sufficient  to  prevent  its  escape.  The 
culpable  defendant  is  the  one  who  brings 
"for  his  own  purposes."  The  voluntary  and 
positive  characteristics  of  the  act  seem  to 
be  necessarily  involved  in  a  bringing  "for  a 
purpose." 

Carstairs  v.  Taylor,  L.  R.  6  Exch.  217; 
Anderson  v.  Oppenheimer,  I*.  R.  5  Q.  B.  Div. 
002:  National  Teleph.  Co.  v.  Baker  [1893] 
2  Ch.  186. 

A  thing  "apt  to  do  mischief  if  it  eecapea" 
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IB  regarded  by  the  authorities  as  one  neces- 
Mkrilj  having  in  itself  escaping  tendencies. 

Bigelow,  Torts,  4th  ed.  p.  277;  Wilson  v. 
Tfeirberry,  L.  R.  7  Q.  B.  31;1  Thomp.  Neg. 
p.  67;  Quinn  v.  Crimmings,  171  Mass.  255, 
42  L,  R.  A.  101,  50  N.  E.  624. 

The  erection  of  such  a  wall  as  this,  if  it 
had  remained  in  normal  condition,  was  a 
natural  use  of  land,  and  so  entirely  outside 
of  the  rule. 

Fletcher  v.  Smith,  L.  R.  2  App.  Cas.  781; 
Btirdman  v.  Ti'orth  Eastern  R.  Co.  L.  R.  3 
C.  P.  Div.  168;  Wilson  v.  Waddell,  L.  R.  2 
App.  Cas.  96;  Pollock,  Torts,  6th  Am.  ed. 
471;  Bamford  v.  Tumley,  3  Best  &  S.  83. 

To  hold  that  the  bare  erection  of  such  a 
wall  is  within  the  rule  is  to  impede  artifi- 
cial progress  and  hinder  industrial  enter- 
prise. 

lfug)t€S  V.  Anderson,  68  Ala.  280,  44  Am. 
Rep.  147. 

Another  exception  to  the  rule  is  where 
the  thing  on  the  land  is  maintained  for  the 
common  benefit  of  plaintiiT  and  defendant. 

Pollock,  Torts,  6th  Am.  ed.  476;  Ocurstairs 
T.  Taylor,  L.  R.  6  Exch.  217;  Hughes  ▼. 
Percival,  L.  R,  8  App.  Cas.  443;  Ross  v. 
Fedden.  L.  R.  7  Q.  B.  661. 

Knowledge  of  the  dangerous  condition  of 
the  thinpr  is  indispensable  under  the  rule. 

Pollock,  Torts,  6th  Am.  ed.  135;  Parrott 
T.  Barney,  1  Sawy.  423,  Fed.  Cas.  No.  10,- 
773:  Nitro-glycerine  Case,  15  Wall.  524,  sub 
noni.  Parrott  v.  Wells,  21  L.  ed.  206. 

The  thing  must  also  be  owned  by  defend- 
ant, or  be  under  his  control,  before  a  duty 
arises  to  prevent  its  escape. 

Earle  v.  Hall,  2  Met.  353;  Fisher  v.  Thir- 
keU.  21  Mich.  1,  4  Am.  Rep.  422;  Saxby  v, 
Manchester,  8,  d  L,  R.  Co.  L.  R.  4  C.  P.  197. 

The  extreme  rule  of  care  applied  by  Ry- 
lands  v.  Fletcher,  L.  R.  3  H.  L.  330,  to  caus- 
es of  escape,  of  dangerous  things  from  land, 
has  never  been  adopted  in  Massachusetts. 

Shipley  v.  Fifty  Associates,  106  Mass. 
194,  8  Am.  Rep.  318;  Gray  v.  Harris,  107 
Mass.  492,  9  Am.  Rep.  61;  Wilson  v.  "New 
Bedford,  108  Mass.  261,  11  Am.  Rep.  352; 
Oorham  v.  Oi'oss,  125  Mass.  232,  28  Am. 
Rep.  234 ;  Ball  v.  Nye,  99  Mass.  582,  97 
Am.  Dec.  56;  Mears  ▼.  Dole,  135  Mass.  508; 
Salisbury  v.  Herchenroder,  106  Mass.  458, 
8  Am.  Rep.  354;  Tarry  v.  Ashton,  L.  R,  1  Q. 
B.  Div.  314;  Mahoney  v.  Libbey,  123  Mass. 
20,  25  Am.  Rep.  6;  Jager  v.  Adams,  123 
Mass.  26,  25  Am.  Rep.  7. 

One  doing  a  lawful  act  upon  his  own 
premises  cannot  be  held  responsible  for  in- 
jurious consequences  that  may  result  from 
it,  unless  it  was  so  done  as  to  constitute 
actionable  negligence. 

Hoicland  v.  Vincent,  10  Met.  371,  43  Am. 
Dec.  442;  Rocku:ood  v.  Wilson,  11  Cush. 
221;  Boynton  v.  Rees,  9  Pick.  528;  Brown 
▼.  Kendall,  6  Cush.  292;  Tourtelot  v.  Rose- 
brook,  11  Met.  460. 

Maintaining  a  mere  wall  of  a  building 
did  not  necessarily  carry  with  it  extraordi- 
nary liability. 

Senrle  v.  Laverick,  L.  R.  9  Q.  B.  122; 
Vrowhurst  v.  Burial  Board  of  Amersh<im, 
L.  R.  4  Exch.  Div.  5;  Moreland  v.  Boston 
W  L.  R.  A. 


d  P.  R.  Corp.  141  Mass.  31,  6  N.  E.  226; 
Fitzpatrick  v.  Welch,  174  Mass.  486,  48  L. 
R.  A.  278,  65  N.  E.  178. 

The  prevailing  American  view  is  directly 
against  any  extraordinary  liability  in  this 
class  of  cases,  and  places  the  duty  no  high- 
er than  the  ordinary  degree. 

Cumberland  Teleph.  d  Teleg.  Co.  v.  Unit- 
ed Electric  R.  Co.  12  L.  R,  A.  544,  42  Fed. 
273;  Cosulich  v.  Standard  Oil  Co.  122  N.  Y. 
118,  25  N.  E.  259;  Losee  v.  Buchanan,  51 
N.  Y.  476,  10  Am.  Rep.  623;  Marshall  v. 
Weltpood,  38  N.  J.  L.  339,  20  Am.  Rep. 
394;  Pennsylvania  Coal  Co.  v.  Sanderson^ 
113  Pa.  126,  57  Am.  Rep.  445,  6  Atl.  453; 
Murphy  v.  Qillum,  73  Mo.  App.  487; 
Hughes  v.  Anderson,  68  Ala.  280,  44  Am. 
Rep.  147;  Garland  v.  Toume,  55  N.  H.  55, 
20  Am.  Rep.  164;  Brown  v.  Collins,  53  N. 
H.  442,  16  Am.  Rep.  372;  Underwood  v. 
Waldron,  33  Mich.  232. 

A  party  who  ccHues  into  possession  of 
lands  as  grantee  or  lessee,  with  a  nuisance 
already  existing  upon  it,  is  not  liable  for 
the  continuance  of  the  nuisance  until  his  at- 
tention has  been  called  to  it  and  he  has 
been  requested  to  abate  it. 

McDonough  v.  QUman,  3  Allen,  264,  80 
Am.  Dec.  72;  Dodge  v.  Stacy,  39  Vt.  658; 
Conhocton  Stone  Road  v.  Buffalo,  N.  Y.  d  E. 
R.  Co.  51  N.  Y.  673,  10  Am.  Rep.  646;  PilU- 
bury  V.  Moore,  44  Me.  154,  69  Am.  Dec. 
91;  Johnson  v.  Leuns,  13  Conn.  303,  33  Am. 
Dec.  405;  Woodmwn  v.  Tufts,  9  N.  H.  88; 
Leahan  v.  Cochran,  178  Mass.  566,  53  L. 
R.  A-  891,  60  N.  E.  382;  Jones  v.  Williams^ 
11  Mees.  k  W.  176;  Parrott  v.  Barney,  1 
Sawy.  423,  Fed.  Cas.  No.  10,773;  Nitro- 
glycerine Case,  15  Wall.  534,  sub  nom.  Par' 
rott  V.  Wells,  21  L.  ed.  210. 

Messrs.  J.  B.  Carroll  and  W.  H.  Me- 
Clintoek,  for  plaintiff: 

There  was  evidence  that  the  gale  during 
which  the  walls  fell  was  not  of  greater 
force  than  had  been  frequently  experienced 
in  Westfield  before  that  time;  and  so  the 
destruction  of  the  plaintiff's  property  can- 
not be  considered  as  having  been  caused  by 
vis  major. 

Gray  v.  Harris,  107  Mass.  492,  9  Am. 
Rep.  61;  Cork  v.  Blossom,  162  Mass.  330, 
26  L.  R.  A.  256,  38  N.  E.  495. 

It  cannot  be  said,  as  matter  of  law,  that 
the  danger  of  the  walls'  falling  was  so  ob- 
vious that  the  plaintiff  was  not  in  the  ex- 
ercise of  due  care  in  not  moving  his  stock 
out  of  the  building,  especially  when  he  prob- 
ably could  not  obtain  a  suitable  location  for 
his  business. 

Fox  V.  Sackett,  10  Allen,  536,  87  Am. 
Dee.  682;  JjOOfiey  v.  McLean,  129  Mass.  33, 
37  Am.  Rep.  295;  Watkins  v.  Goodall,  138 
Mass.  533;  Fitzgerald  v.  Connecticut  River 
Paper  Co.  155  Mass.  156,  29  N.  E.  464 ;  Ma- 
honey V.  Dore,  155  Mass.  513,  30  N.  E.  366. 

A  building  which  is  so  out  of  repair  that 
it  is  liable  to  fall  upon  and  injure  the  ad- 
joining premises  would  clearly  be  a  private 
nuisance. 

Cork  V.  Blossom,  162  Mass.  330,  26  L.  R. 
A.  256,  38  N.  E.  496;  Gray  v.  Boston  Gas- 
light Co.  114  MajBS.  149,  19  Am.  Rep.  324; 
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Rockpori  ▼.  Rockport  Oranite  Co.  177 
Mass.  246.  51  L.  R.  A.  779,  58  N.  E.  1017; 
Sturges  v.  Society  for  Promotion  of  Theo- 
logical Education,  130  Mass.  414,  39  Am. 
Kep.  463;  Gorham  ▼.  Qrosa,  125  Mass.  232, 
28  Am.  Rep.  234. 

If  the  person  who  brings  a  nuisance  upon 
his  land  is  responsible  for  damages  inflicted 
thereby,  is  it  not  equally  true  that  the  per- 
son who  keeps  it  there  after  it  has  been 
brought  on  is  liable? 

Oray  v.  Boston  (hialight  Co,  114  Mass. 
140,  10  Am.  Rep.  324;  Mahoney  v.  Lihbey, 
123  Mass.  20,  25  Am.  Ra>.  6. 

The  owner  of  land  has  been  held  liable  for 
allowing  a  dangerous  condition  of  things 
on  his  land  to  continue,  either  after  knowl- 
edge of  it  or  after  reasonable  opportunity 
to  know  of  it. 

Laugher  v.  Pointer,  5  Bam.  k  C.  547; 
Quarman  v.  Burnett,  6  Mees.  &  W.  499; 
Kapaon  ▼.  Cuhitt,  9  Mees.  k  W.  710;  Rich 
V.  Basterfield,  4  C.  B.  783;  Hohhit  v.  Lon- 
don d  N,  W.  R,  Co.  4  Exch.  244;  White  v. 
Jameson,  L.  R.  18  Eq.  303 ;  Hillia/rd  v.  Rich- 
ardson, 3  Gray,  349,  63  Am.  Dec.  743;  Oor- 
Itam  v.  Choss,  125  Mass.  232,  28  Am.  Rep. 
234;  Woodman  v.  Metropolitan  R.  Co.  149 
Mass.  335,  4  L.  R.  A.  213,  21  N.  E.  482; 
Sessengui  v.  Posey,  67  Ind.  408,  33  Am.  Rep. 
98;  Anderson  v.  East,  117  Ind.  126,  2  L.  R. 
A.  712,  19  N.  E.  726;  Glover  v.  Mersman,  4 
Mo.  App.  90;  Benson  v.  Suarez,  43  Barb. 
408;  Kappes  v.  Appel,  14  111.  App.  170; 
Savannah,  F.  d  W.  R.  Co.  v.  Laujion,  75 
Ga.  192 :  Carman  ▼.  Steuhenville  d  I.  R.  Co. 
4  Ohio  St.  399. 

KnowltoB,  J.,  delivered  the  opinion  of 
the  court: 

The  defendant's  intestai^  was  the  owner 
of  the  land  and  of  the  first  two  stories  of 
ihe  building  which  stood  upon  it  before  the 
fire.  The  third  story  had  been  conveyed  by 
the  former  owners  to  Lewis,  Noble,  and  Laf- 
lin,  trustees,  to  hold  during  the  life  of  the 
building.  By  the  fire  the  life  of  the  build- 
ing was  destroyed,  and  the  ownership  of 
T^wis  and  others  in  the  third  story  was 
terminated.  Ainsu>orth  v.  Mt.  Moriah 
Lodge,  A.  F.  d  A.  M.  172  Mass.  257,  52  N. 
E.  81.  The  defendant's  intestate  was  left 
with  his  land  and  the  walls  and  some  other 
parts  of  the  first  and  second  stories  stand- 
ing upon  it,  and  with  the  walls  of  the  third 
story,  which  had  previously  belonged  to  the 
trustees,  resting  on  the  structure  below,  and 
connected  with  it  as  part  of  the  realty.  All 
rights  of  other  persons  in  the  walls  of  the 
third  story  had  come  to  an  end.  As  owner 
of  the  land  and  of  the  first  and  second 
stories  of  the  building,  he  was  owner  of 
everything  upon  it  which  was  a  part  of  the 
real' estate.  Stockicell  v.  Hunter,  11  Met. 
448,  45  Am.  Dec.  220;  Shawmut  Nat.  Bank 
r.  Boston,  118  Mass.  125.  His  position  in 
reference  to  the  walls  of  the  third  story 
was  like  that  of  a  landlord  whose  tenant 
leaves  the  leased  land  at  the  end  of  the  term 
with  structures  that  he  has  rrected  upon  it, 
which  have  become  a  part  of  the  realty. 
These  structures  which  are  abandoned  by 
67  L.  R.  A. 


the  tenant  immediately  become  the  property 
of  the  landlord  to  whose  land  they  are 
affixed.  Burk  v.  Hollis,  98  Mass.  55;  Modi- 
gan  v.  McCarthy,  108  Mass.  376,  11  Am. 
Rep.  371;  Watriss  v.  First  Nat.  Bank,  124 
Mass.  571,  26  Am.  Rep.  694;  M elver  v. 
Estahrook,  134  Mass.  550.  As  owner  of  the 
land  and  the  structures  upon  it,  which  were 
subject  to  the  power  of  gravitation,  and 
likely  to  do  injury  to  others  if  they  fell,  the 
defendant's  intestate  owed  certain  duties  to 
adjacent  landowners.  His  duty  immediate- 
ly after  the  fire  was  affected  by  the  fact 
that  until  then  he  had  had  no  ownership  or 
control  of  the  upper  part  of  the  wall,  and 
that  the  condition  of  the  whole  had  been 
greatly  changed  by  the  effect  of  the  fire  and 
the  destruction  of  the  connected  parts.  For 
dangers  growing  out  of  changes  which  he 
could  not  prevent  he  was  not  immediately 
liable.  Gray  v.  Boston  Gaslight  Co.  114 
Mass.  149,  19  Am.  Rep.  324;  Mahoney  v. 
Lihhey,  123  Mass.  20,  25  Am.  Rep.  6.  The 
jury  were  therefore  rightly  instructed  that, 
before  a  liability  could  grow  up  against  the 
defendant's  intestate  after  the  fire,  he  was. 
entitled  to  a  reasonable  time  to  make  neces- 
sary investigation  and  to  take  such  precau- 
tions as  were  required  to  prevent  the  wall 
from  doing  harm. 

We  come  next  to  the  question,  "What  was 
his  duty  and  what  was  his  liability  after 
the  lapse  of  such  a  reasonable  time?"  There 
is  a  class  of  cases  in  which  it  is  held  that 
one  who,  for  his  own  purposes,  brings  upon 
his  land  noxious  substances  or  other  things 
which  have  a  tendency  to  escape  and  do 
great  damage,  is  bound  at  his  peril  to  con- 
fine them  and  keep  them  on  his  own  prem- 
ises. This  rule  is  rightly  applicable  only  to 
such  unusual  and  extraordinary  uses  of 
property  in  reference  to  the  benefits  to  be 
derived  from  the  use  and  the  dangers  or 
losses  to  which  others  are  exposed  as  should 
not  be  permitted  except  at  the  sole  risk  of 
the  user.  The  standard  of  duty  established 
by  the  courts  in  these  cases  is  that  every 
owner  shall  refrain  from  these  unwarranta- 
ble and  extremely  dangerous  uses  of  prop- 
erty, unless  he  provides  safeguards  whose 
perfection  he  guarantees.  The  case  of  Ry- 
lands  V.  Fletcher,  L.  R.  3  H.  L.  330,  L.  R.  1 
Exch.  267,  rests  upon  this  principle.  In  this 
commonwealth  the  rule  has  been  applied  to 
the  keeping  of  manure  in  a  vault  very 
near  the  well  and  the  cellar  of  a  dwelling 
house  of  an  adjacent  owner.  Ball  v.  Nye, 
99  Mass.  582,  97  Am.  Dec.  56.  See  also 
Fitzpatrick  v.  Welch,  174  Mass.  486,  48  L. 
R.  A.  278,  55  N.  E.  178.  That  there  are 
uses  of  property  not  forbidden  by  law  to 
which  this  doctrine  properly  may  be  ap- 
plied is  almost  universally  acknowledged. 
This  rule  is  not  applicable  to  the  construction 
and  maintenance  of  the  walls  of  an  ordinary 
building  near  the  land  of  an  adjacent  owner. 
In  Quinn  v.  Crimmings,  171  Mass.  255,  258, 
42  L.  R.  A.  101,  103,  50  N.  E.  624,  626,  Mr. 
Justice  Holmes  shows  that»  in  reference  to 
the  danger  from  the  falling  of  a  structure 
erected  on  land,  "the  decision  as  to  what 
precautions  are  proper,  naturally  may  vary 
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ivitb  the  nature  of  the  particular  struc- 
ture." He  says;  "As  it  is  desirable  that 
buildings  and  fences  should  be  put  up,  the 
law  of  this  commonwealth  does  not  throw 
the  risk  of  that  act,  any  more  than  that  of 
other  necessary  conduct,  upon  the  actor, 
-or  make  every  owner  of  a  structure  insure 
4igainat  all  that  may  happen,  however  little 
to  be  foreseen."  The  principle  applicable 
to  the  erection  of  common  buildings  whose 
fall  might  do  damage  to  persons  or  proper- 
ty on  the  adjacent  premises  holds  owners 
to  a  less  strict  duty.  This  principle  is  that, 
where  a  certain  lawful  use  of  property  will 
'bring  to  pass  wrongful  consequences  from 
the  condition  in  which  the  property  is  put, 
ii  these  are  not  guarded  against,  an  owner 
who  makes  such  a  use  is  bound  at  his  peril 
to  see  that  proper  care  is  taken  in  every 
particular  to  prevent  the  wrong.  Woodmcin 
V.  Metropolitan  R.  Co.  149  Mass.  335,  4 
L.  R.  A.  213,  21  N.  E.  482,  and  cases  cited; 
<ritrtw  V.  Kiley,  153  Mass.  123,  26  N.  E. 
421;  Pye  v.  Faxon,  156  Mass.  471,  31  N.  E. 
-640;  Harding  v.  Boston,  163  Mass.  14-19, 
■30  N.  E.  411,  and  cases  cited;  Cabot  v. 
Kinqman,  166  Mass.  403-406,  33  L.  R.  A.  45, 
-44  N.  E.  344;  Rohbins  v.  Atkins,  168  Mass. 
45,  46  X.  E.  425;  Thompson  v.  Lowell,  L.  d 
//.  R.  Co.  170  Mass.  577,  40  L.  R.  A.  346,  49 
X.  E.  913;  Quinn  v.  Crimmings,  171  Mass. 
235,  266,  42  L.  R.  A.  101,  50  N.  E.  624; 
Boomer  v.  Wilbur,  176  Mass.  482,  53  L.  R. 

A.  172,  67  N.  E.  1004;  Sessengut  v.  Posey, 
«7  Ind.  408,  33  Am.  Rep.  98;  Anderson  v. 
Kfist,  117  Ind.  126,  2  L.  R.  A.  712,  19  N.  E. 
726:  Chicago  v.  Robbins,  2  Black,  418-428, 
17  L.  ed.  298-304;  Homan  v.  Stanley,  66 
Pa.  464.  5  Am.  Rep.  389;  New  York  v.  Bai- 
ley, 2  Denio,  433;  Bower  v.  Peate,  L.  R.  1 
<).  B.  Div.  321 ;  Tarry  v.  Ashton,  L.  R.  1  Q. 

B.  Div.  314;  Oray  v.  Pullen,  5  Best  &  S. 
•970-981;  Dalton  v.  Angus,  L.  R.  6  App. 
•Cap,  740,  829.  The  duty  which  the  law  im- 
poses upon  an  owner  of  real  estate  in  such 
n  case  is  to  make  the  conditions  safe  so  far 
a^  it  can  be  done  ^y  the  exercise  of  ordinary 
<»are  on  the  part  of  all  those  engaged  in  the 
work.  He  is  responsible  for  the  negligence 
•of  independent  contractors  as  well  as  for 
that  of  his  servants.  This  rule  is  applica- 
hle  to  everyone  who  builds  an  ordinary  wall 
which  is  liable  to  do  serious  injury  by  fall- 
ing outside  of  his  own  premises.  It  is  the 
rule  on  which  the  decijion  in  Oorha-m  v. 
<Sro8S,  125  Mass.  232,  28  Am.  Rep.  234, 
Tosts.  and  the  case  is  not  an  authority  for 
4iny  liability  of  a  landowner  that  goes  be- 
yond this.  See  also  Oray  v.  Harris,  107 
Mass.  492,  9  Am.  Rep.  oi;  Shrewsbury  v. 
Smith,  12  Cush.  177.  The  uses  of  property 
^verned  by  this  rule  are  those  that  bring 
new  conditions  which  involve  risks  to  the 
-persons  or  property  of  others,  but  which  are 
<>rdinary  and  usual,  and,  in  a  sense,  natur- 
al, as  incident  to  the  ownership  of  the  land. 
"The  n'le  first  referred  to  applies  to  unusual 
>ind  extraordinary  uses  which  are  so  fraught 
-with  peril  to  others  that  the  owner  should 
not  be  permitted  to  adopt  them  for  his  own 
purposes  without  absolutely  protecting  his 
neighbors  from  injury  or  loss  by  reason  of 
57  L.  R.  A. 


the  use.  In  England  this  rule,  which  was 
laid  down  in  Rylands  v.  Fletcher,  L.  R.  3 
H.  L.  330,  L.  R.  1  Exch.  267,  in  reference  to 
a  reservoir  of  water,  has  since  been  held  to 
be  inapplicable  where  the  collection  of  the 
water  is  in  the  natural  and  ordinary  use  of 
the  land.  Fletcher  v.  Smith,  L.  R.  2  App. 
Cas.  781.  See  Carstairs  v.  Taylor,  L.  R.  6 
Exch.  217.  So  far  as  we  know,  there  is  no 
ease  in  which  it  has  been  applied  to  the  erec- 
tion or  maintenance  of  the  walls  of  an  ordi- 
nary building. 

The  construction  which  should  be  put 
upon  the  judge's  charge  in  regard  to  liabili- 
ty for  standing  walls  is  by  no  means  cer- 
tain. Some  broad  statements  in  it  might 
seem  to  indicate  that  he  was  laying  down 
a  rule  applicable  to  the  construction  and 
maintenance  of  walls  of  ordinary  buildings 
so  situated  that  if  they  fall  they  will  be 
likely  to  injure  the  property  of  the  adja- 
cent owner.  If  this  were  the  true  meaning, 
the  instruction  would  be  wrong.  But,  tak- 
ing the  charge  in  its  different  parts  in  con- 
nection with  the  facts  stated  in  the  bill  of 
exceptions,  we  think  it  waa  intended  to  state 
the  rule  applicable  to  the  kind  of  wall  that 
the  jury  were  considering,  and  not  to  the 
walls  of  buildinpfs  generally.  As  was  de- 
cided in  a  previous  suit  brought  by  this 
plaintiff,  the  life  of  the  building  had  been 
destroyed  by  fire,  and  the  walls  which  sub- 
sequently fell  were  no  longer  used  in*  sup- 
porting a  building.  Ainsv^orth  v.  Mt.  Mo- 
Hah  Lodge,  A.  F.  dc  A.  M.  172  Mass.  257, 
52  N.  E.  81.  Not  only  was  this  the  testi- 
mony of  the  plaintiff's  witnesses,  but  it 
was  the  substance  of  the  evidence  intro- 
duced by  the  defendant.  His  experts  testi- 
fied that,  before  any  part  of  the  wall  could 
safely  be  built  upon,  the  third  story,  at 
least,  would  have  to  be  taken  down.  This 
upper  part  of  the  wall  was  that  which  was 
most  m  danger  of  falling,  and  the  part 
whose  fall  would  be  most  likely  to  do  dam- 
age. To  maintain  it,  or  to  leave  it  standing 
to  its  full  height,  could  serve  no  useful  pur- 
pose. Its  condition  in  reference  to  fitness 
for  use  was  an  undisputed  fact  on  the  evi- 
dence. Instead  of  being  a  part  of  a  build- 
ing adapted  to  occupation,  it  was  a  part  of 
the  ri.iins  of  a  building.  To  maintain  such 
a  wall  after  the  expiration  of  a  reasonable 
time  for  investigation  and  for  its  removal 
would  not  be  a  reasonable  and  proper  use 
of  one's  property.  It  was  the  duty  of  the 
defendant  not  to  suffer  such  a  wall  to  re- 
main on  his  land,  where  its  fall  would  in- 
jure his  neighbor,  without  using  such  care 
in  the  maintenance  of  it  as  would  absolute- 
ly prevent  injuries,  except  from  causes  over 
which  he  would  have  no  control,  such  as  vis 
mnjoi\  acts  of  public  enemies,  or  wrongful 
acts  of  third  persons  which  human  foresight 
could  not  reasonably  be  expected  to  antici- 
pate and  prevent.  Tliis  was  the  rule  of  law 
stated  by  the  judge  to  the  jury.  With  this 
construction  of  the  charge  we  think  that  the 
jury  were  rightly  directed  to  a  considera- 
tion of  the  evidence  on  the  principal  issue 
of  fact. 

The  jurj'  were  instructed  to  allow  inter* 
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€8t  on  the  amount  of  dfunages  from  the  date 
of  the  injury.  It  would  have  been  more  ac- 
curate to  instruct  them  that  in  assessing 
damages  of  this  kind  a  plaintiff  is  not  to  be 
awarded  interest  as  interest,  but  that  in  as- 
certaining the  damage  at  the  date  of  the 
verdict  the  jury  should  take  into  account 
the  lapse  of  time,  and  put  the  plaintiff  in 
as  ^ood  a  position  in  reference  to  the  injury 
aa  if  the  damages  directly  resulting  from 
it  had  been  paid  immediately.  Frnzei'  v. 
Bigelow  Carpet  Co,  141  Mass.  12G,  4  N.  E. 
620.  This  principle  would  authorize  the 
jury  to  fix  the  damages  at  the  date  of  their 
verdict  by  adding  interest  at  the  legal  rate 
on  the  amount  of  damages  at  the  time  of  the 
injury,  but  it  would  not  require  them  to  do 
this.  There  might  be  circumstances  such 
that  an  allowance  less  than  interest  at  6 
per  cent  would  compensate  for  the  delay. 


The  damages  in  this  case  were  of  a  different 
character  from  the  amount  to  be  awarde<i 
for  the  taking  of  land  under  the  right  of 
eminent  domain,  in  which  the  value  of  th& 
property  rights  taken  should  be  paid  at  tW 
time  of  the  taking.  See  Old  Colony  R,  Co^ 
V.  Miller,  125  Mass.  1-3,  28  Am.  Rep.  194. 
But  it  does  not  appear  that  there  was  any- 
thing in  this  case  to  take  it  out  of  the  ordi- 
nary rule  in  regard  to  compensation  for  & 
delay  in  payment  by  the  allowance  of  inter- 
est. In  the  absence  of  anything  in  the  bill 
of  exceptions  to  show  that  the  defendant 
was  injured  by  the  instruction,  we  are  of 
opinion  that  a  new  trial  should  not  b» 
granted. 

The  defendant  made  many  requests  for 
instructions,  which  we  do  not  think  it  nec> 
essary  to  consider  more  particularly. 

Exceptions  overruled. 


MISSOURI  SUPREME  COURT. 


Agnes  FUCHS,  Reapt., 

V. 

City  of  ST.  LOUIS,  Appt. 
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1.  Objection  to  the  overrnllnar  of  a  de- 
murrer to  plalntlfTs  evidence  is  waived  by 
the  introduction  of  evidence  on  behalf  of 
defendant. 

8.  Prenervlnar  an  exception  to  the  re- 
fnaal  hy  the  trial  conrt  of  a  peremptory 
instruction  to  And  for  defendant  on  the  whole 
evidence  requires  the  appellate  court  to  re> 
view  the  evidence  as  a  whole. 

8.  No  recovery  can  be  had  agralnst  a 
elty  for  injuries  caused  by  an  explosion  in 
a  sewer,  which  is  alleged  to  have  resulted 
from  negligently  permitting  petroleum  to  be 
turned  into  it,  where  the  evidence  shows  that 
the  explosion  might  have  resulted  from  an- 
other cause,  and  there  is  nothing  to  show  that 
it  did  not  do  so. 

4*  A  city  la  not  bound  to  open  ventn 
and  manholes  leadlnir  to  ItA  sewers, 
to  permit  the  escape  of  gnsec  which  are  gen- 
erated therein,  as  a  means  of  avoiding  an 
explosion,  although  it  may  have  notice  that 
a  quantity  of  crude  petroleum  has  found  its 
way  into  the  sewer  as  a  result  of  a  fire  at  the 
refinery. 

••  Under  an  allegation  of  negrllflrence 
on  the  part  of  a  mnnldpallty  in  fall- 
ing to  prevent  the  formation  and  accumula- 
tion of  gases  in  a  sewer,  and  in  falling  to 
open  the  vents  to  permit  their  escape,  which 
resulted  in  an  explosion,  evidence  is  not  ad- 
missible that  the  explosion  might  have  been 
prevented  by  the  use  of  ventilating  appara- 
tus. 

6.  Testimony  of  a  mlnlngr  enirlneer 
who  has  never  Investlsated  the  venti- 
lation of  sewers,  as  to  a  method  of  prevent- 
ing an  explosion  in  a  sewer,  is  not  admissi- 
ble in  nn  action  to  recover  for  loss  caused  by 
such  explosion,  where  he  states  that  he  never 


NoTK. — For  another  case  in  this  series  as  to 
liability  of  municipality  for  damages  caused  by 
explosion  of  sewer,  see  Fuchs  v.  St.  Louis  (Mo.) 
34  L.  R.  A.  118. 
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saw  any  practical  attempt  made  to  ntilise- 
the  method  suggested,  and  never  knew  of 
such  attempt,  and  has  made  no  experiments 
himself. 

T.  The  mere  fact  of  an  explosion  of 
gases  in  a  sewer  Is  not  sufficient  to  charge 
the  municipality  with  liability  for  the  injury 
caused  thereby. 

8.  The  explosion  of  ffases  In  a  server 
to  the  injury  of  abutting  property  ownera 
cannot  reasonably  be  anticipated  from  tho 
fact  of  the  escape  of  a  quantity  of  crude  pet- 
roleum Into  it,  so  as  to  charge  the  munici- 
pality with  negligence  in  failing  to  provide 
for  the  escape  of  the  gases  generated  there* 
by. 

O.  A  Jndarntent  In  plaint llPs  favor  oa 
his  appeal  from  and  involuntary  nonsuit 
granted  at  the  close  of  his  evidence  is  not 
conclusive  on  an  appeal  by  defendant  from 
a  Judgment  In  plalntlfTs  favor  at  the  close  of 
all  the  evidence,  which  differs  in  many  essen- 
tial particulars  from  that  introduced  at  the 
first  trial. 

(Brace,  J.,  4is9ent8  in  parU) 
(March  19,  1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  St.  Louis  Coun- 
ty in  favor  of  plaintiiT  in  an  action  brought 
to  recover  damages  for  the  alleged  negligent 
liiiling  of  her  husband.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  B.  SohnunnaclLer  and  Cluurlem 
Claflin  Allen,  for  appellant: 

If  the  proof  had  shown  the  presence  of  a 
large  body  of  oil,  it  also  shQwed  that  then)- 
was  no  practical,  feasible  method  by  which- 
the  city  authorities  could  have  removed  it^ 
the  mouth  of  the  sewer  being  submerged  by^ 
high  water  in  the  Mississippi  river.  And  it 
also  showed  that  there .  was  no  practical^ 
feasible  measure  or  precaution  for  prevent- 
ing the  formation  of  gases,  or  for  ventilat- 
ing the  sewer.  There  was  therefore  nothing 
practical  which  *the  city  could  do,  or  which 
it  omitted  to  do.  Therefore  it  was  not  guil- 
ty of  negligence. 


IWi. 
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Oroney  y.  Si,  Louis,  I.  M.  d  8,  R.  Co.  157 
Mo.  666,  60  L.  R.  A.  153,  57  S.  W.  276; 
Shearm.  &  Redf .  Neg.  S§  15,  57 ;  Jones,  Neg. 
of  Mun.  Corp.  §§  230,  231;  Troth  v.  Nor- 
cross.  111  Mo.  630,  20  S.  W.  297;  Barney  v. 
Hannibal  d  8i.  J,  R.  Co.  126  Mo.  372,  26  L. 
R.  A.  847,  28  S.  W.  1069;  Thomas  v.  Mis- 
souri P.  R.  Co.  109  Mo.  187,  18  S.  W.  980. 

Xo  such  explosion  in  a  sewer  had  ever  be- 
fore occurred.  The  accident  was  one  that 
could  not  be  foreseen;  it  was  unexpected, 
unavoidable,  and  inevitable,  and  for  its  con- 
sequences the  city  is  not  liable. 

Graney  v.  8t.  Louis,  I,  M.  d  8.  R.  Co.  157 
Mo.  666,  50  L.  R.  A.  153,  57  S.  W.  276; 
Co  66  v.  8t.  Louis  d  H.  R,  Co.  149  Mo.  609, 

50  S.  W.  894;  American  Brewing  Asso.  v. 
Talbot,  141  Mo.  674,  42  S.  W.  679;  8uUivan 
V.  Jefferson  Ave.  R.  Co.  133  Mo.  1,  32  L.  R. 
A.  167,  34  S.  W.  566;  Fuchs  v.  8t.  Louis, 
133  Mo.  182,  34  L.  R.  A.  118,  31  S.  W.  115, 
34  S.  W.  508;  Henry  v.  Grand  Ave,  R.  Co. 
1 13  Mo.  525,  21  S.  W.  214;  8tone  v.  Boston 
£  A.  R.  Co.  171  Mass.  536,  41  L.  R.  A.  794, 

51  N.  £.  1;  Hutchinson  v.  Boston  Gaslight 
Co,  122  Mass.  219. 

The  evidence  showed  the  presence  of  ex- 
plosive gases  other  than  those  arising  from 
oil ;  gases  which  are  usually  present  in  sew- 
ers, the  result  of  decaying  organic  and  vege- 
table matter.  An  explosion  of  these  gases 
would  as  readily  (and  more  readily)  ac- 
count for  the  explosion  as  the  theory  of 
plaintiff.  Under  such  circumstances,  there 
can  be  no  recovery  in  the  absence  of  positive 
proof  as  to  which  of  the  two  causes  produced 
the  accident. 

Breen  v.  8t,  Louis  Cooperage  Co.  50  Mo. 
App.  202;  Searles  v.  Manhattan  R.  Co.  101 
N.  y.  661,  5  N.  E.  66;  Dobbins  v.  Broum, 
119  N.  Y.  188,  23  N.  E.  537. 

The  sewer  was  maintained  by  the  city 
purely  as  a  sanitary  measure.  Even  if  the 
officers  in  charge  thereof  were  negligent  un- 
der the  peculiar  circumstances  of  the  case, 
the  city  would  not  be  liable. 

Murtauah  v.  8t.  Louis,  44  Mo.  479;  Hel- 
ler V.  8edalia,  53  Mo.  159,  14  Am.  Rep.  444; 
Hannon  v.  8t.  Louis  County,  62  Mo.  313; 
Armstrong  v.  Brunswick,  79  Mo.  319;  Keat- 
ing  V.  Kansas,  84  Mo.  415;  Kiley  v.  Kansas, 
87  Mo.  103,  56  Am.  Rep.  443;  Ulrich  v.  8t. 
Ijouis,  112  Mo.  138,  20  S.  W.  466;  Jefferson 
County  V.  8t.  Louis  County,  113  Mo.  619,  21 
S.  W.  217;  Hughes  v.  Auburn,  161  N.  Y.  96, 
46  L.  R.  A.  636,  55  N.  E.  389. 

The  fact  that  the  court  reversed  and  re- 
manded the  case  for  a  new  trial  on  the  for- 
mer appeal  disposed  absolutely  of  no  ques- 
tion in  the  case,  except  that  if,  upon  such 
new  trial,  the  plaintiff's  evidence  should  be 
the  same  she  would  be  entitled  to  go  before 
the  jury. 

Wells  ▼.  Moore,  49  Mo.  229;  Norton  v. 
Bohart,  105  Mo.  615,  16  S.  W.  598;  S/etn- 
hauser  v.  8praul,  127  Mo.  541,  27  L.  R.  A. 
441,  28  S.  W.  620,  30  S.  W.  102;  Kelly  v. 
Thuey,  143  Mo.  422,  45  S.  W.  300;  Young 
V.  Downey,  160  Mo.  331,  51  S.  W.  751;  Wil- 
son V.  Beckwith,  140  Mo.  369,  41  S.  W.  985; 
Re  Meeker,  45  Mo.  App.  186;  Oratton  d  K, 
Mfg.  Co.  V.  Troll,  77  Mo.  App.  339. 
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Messrs.  Lubke  ft  Muenob,  for  respond^ 
ent: 

The  rules  of  law  applicable  to  this  case- 
were  fully  and  finally  stated  and  laid  down 
by  this  court  when  the  case  was  before  it  ou 
the  former  appeal. 

Fuchs  V.  8t.  Louis,  133  Mo.  168,  34  L.  R. 
A.  118,  31  S.  W.  115,  34  S.  W.  508;  Overall 
V.  Ellis,  38  Mo.  209;  Metropolitan  Bank  v. 
Taylor,  62  Mo.  338;  Adair  County  v.  Own- 
by,  75  Mo.  282;  Conroy  v.  Vulcan  Iron 
Works,  75  Mo.  651;  Chouteau  v.  Gibson,  76- 
Mo.  38;  Keith  v.  Keith,  97  Mo.  223,  10  S. 
W.  597;  Chapman  v.  Kansas  City,  C.  d  8^ 
R.  Co.  146  Mo.  481,  48  S.  W.  646;  Hombs  v. 
Corbin,  34  Mo.  App.  397;  Lane  v.  Chicago,. 
R.  I.  d  P.  R.  Co.  35  Mo.  App.  667 ;  AicKin- 
ney  v.  Harral,  36  Mo.  App.  338;  GalbreatK 
v.  Nexcton,  45  Mo.  App.  312;  Galbreath  v^ 
Rogers,  45  Mo.  App.  324 ;  Shroyer  v.  Nickell^ 
07  Mo.  589;  Gaines  v.  Fender,  82  Mo.  497; 
Lackland  v.  Smith,  75  Mo.  307;  Forester  v^ 
St.  Louis,  I.  M.  d  8.  R.  Co.  26  Mo.  App.  123; 
Bevis  V.  Baltimore  d  0.  R.  Co.  30  Mo.  App.. 
564:  Teichman  Commission  Co.  v.  American 
Bank,  35  Mo.  App.  472;  Elliott,  Appellate 
Procedure  &  Trial  Pr.  §  578,  p.  491;  Hib- 
bits  V.  Jack,  97  Ind.  670,  49  Am.  Rep.  478; 
Hardigree  v.  Mitchum,  51  Ala.  151;  Wells,. 
Res  Adjudicata  &  Stare  Decisis,  §  613;  F. 
H.  Hesse  Printing  Co.  v.  Travellers'  Pro- 
tective Asso.  81  Mo.  App.  469. 

The  state  has  recognized  the  business  of 
handling  petroleum  and  its  products  as  dan- 
gerous to  human  life,  and  has  put  it  under 
regulation  by  providing  for  the  appointment, 
of  inspectors,  commonly  known  as  coal-oil 
inspectors. 

Rev.  Stat.  1889,  chap.  87,  p.  1323;  8t^ 
Louis  County  Ct.  ew  rel.  Jenks  v.  Fassetty 
65  Mo.  418. 

When  the  safety  of  human  life  is  in  ques- 
tion, a  high  degree  of  care  is  required  \n 
conducting  a  business  in  itself  lawful. 

Lee  V.  Vacuum  Oil  Co,  54  Hun,  157,  7  N. 
Y.  Supp.  426. 

The  evidence  showed  that  the  sewer  iik 
question  was  maintained  by  the  city  in  part 
for  private  purposes  of  its  own, — those  of 
draining  the  city  hall,  the  four  courts,  and 
the  jail.  The  case  at  bar  therefore  falla 
within  the  rule  that  the  municipality  is  lia- 
ble, like  any  individual,  for  the  negligent 
use  of  its  property. 

Flori  V.  St.  Louis,  3  Mo.  App.  231 ;  Florv 
V.  St.  Louis,  69  Mo.  341,  33  Am.  Rep.  504; 
Carrington  v.  St.  Louis,  89  Mo.  212,  58  Am. 
Rep.  108,  1  S.  W.  240. 

If  a  city  neglects,  after  notice,  or  after 
time  after  which  notice  will  be  imputed  to> 
it,  to  remove  obstructions  in  its  sewers,  and 
property  is  overflowed  and  damaged  by  rea- 
son thereof,  then  the  property  owner  has  a 
cause  of  action  against  it. 

Woods  V.  Kansas,  58  Mo.  App.  272;  2 
Dill.  Mun.  Corp.  3d  ed.  S  1049;  Thurston  v. 
St.  Joseph,  51  Mo.  510,  11  Am.  Rep.  463; 
Fink  V.  St.  Louis,  71  Mo.  52;  Smith  v.  New 
York,  66  N.  Y.  295,  23  Am.  Rep.  53;  Gilluljt 
V.  Madison,  63  Wis.  518,  52  Am.  Rep.  299^ 
24  N.  W.  137;  Krane  v.  Baltimore,  64  Md. 
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491,  2  Atl.   908;   Bitchins  Bro9.  v.  Frost- 
lurg,  C8  Md.  100,  11  Atl.  826. 

Tittman,  Special  Judge,  delivered  the 
opinion  of  the  court: 

This  suit,  which  is  an  action  brought  by 
Agnes  Fuchs  to  recover  damages  for  the  death 
of  her  husband,  Carl  £.  Fuchs,  was  filed 
•September  16,  1892,  in  the  circuit  court  of 
the  city  of  St.  Louis.  The  defendants  in  the 
«uit  as  originally  brought  were  the  city  of 
St.  Louis  and  the  Waters-Pierce  Oil  Com- 
pany. The  case  first  came  to  trial  in  April, 
1893,  in  which  plaintiff  was  forced  to  sub- 
mit to  a  nonsuit.  She  appealed  to  this  court, 
which  afiirmed  the  judgment  of  the  lower 
•court  as  to  the  Waters-Pierce  Oil  Company, 
but  reversed  the  judgment  as  to  the  city  of 
•St.  Louis,  and  remanded  the  case  for  a  new 
trial.  The  opinion  of  the  court  on  that  ap- 
peal will  be  found  in  Fuchs  v.  8t.  Louis,  133 
Mo.  108,  34  L.  R.  A.  118,  31  S.  W.  115,  34 
S.  W.  508.  The  case  was  finally  tried  in  the 
-circuit  court  of  St.  Louis  county,  to  which 
it  had  been  taken  by  change  of  venue,  re- 
sulting in  a  verdict  and  judgment  for  plain- 
tiff against  the  remaining  defendant,  the 
city  of  St.  Louis.  After  an  unsuccessful 
motion  for  a  new  trial,  the  city  appealed  to 
this  court. 

The  petition  alleges  that  her  deceased 
liusband,  on  or  about  May  26,  1884,  became 
the  owner  of  a  lot  of  ground  lying  on  the 
-east  side  of  Fourth  street,  about  139  feet 
southwardly  of  Chouteau  avenue,  and  that 
in  the  following  year  he  erected  on  said  lot 
«  building,  covering  the  entire  width  of  the 
tot,  and  extending  oack  about  70  feet;  that 
said  building  was  of  brick,  three  stories 
high,  with  a  cellar,  the  cellar  and  the  first 
floor  being  designed  for  the  storing  of  wines 
and  liquors,  and  the  carrying  on  of  a  wine 
4ind  liquor  business ;  and  that  upon  the  com- 
pletion of  said  building  her  husband  fitted 
lip  and  furnished  said  cellar  and  first  fioor 
with  bar  fixtures,  shelving,  etc.,  and  there- 
after, and  until  his  deaths  carried  on  a  wine 
and  liquor  business  in  said  premises.  The 
petition  further  alleges  that  on  the  22d  day 
of  July,  1892,  the  Waters-Pierce  Oil  Com- 
pany engaged  in  the  business  of  buying, 
storing,  and  selling  oils,  had  on  hand  in  its 
premises  a  large  stock  of  oil,  in  barrels  and 
other  packages,  and  that  on  said  day  a  fire 
occurred  in  said  company's  premises,  "and 
that  said  oil  company  then  and  there  care- 
lessly and  negligently  did  cause,  suffer,  and 
permit  the  saia  oils  to  escape,  and  to  run 
into  the  sewer  hereinafter  mentioned,  and  to 
fill  up  said  sewer,  and  to  generate  the  gases 
which  caused  the  explosion  in  and  destruc- 
tion of  said  sewer  on  the  26th  day  of  July, 
1892;"  the  city  of  St.  Louis  constructed  a 
tnain  sewer,  known  as  the  "Mill  Creek  Sew- 
<»r,"  leading  from  the  center  of  the  city  to 
the  Mississippi  river,  and  designed  to  drain 
the  surface  waters  falling  within  the  reach 
of  the  sewer,  and  to  carry  off  into  the  river 
waters  from  private  dwellings  and  certain 
-city  buildings;  that,  so  far  as  it  was  prac- 
tical to  do  so,  the  sewer  was  constructed 
l)eneath  the  public  streets  and  alleys  of  the 
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city,  and  that  it  thus  crossed  underneatli 
Fourth  street  to  the  east  line  of  said  street, 
where  said  line  intersects  the  lot  of  ground 
purchased  by  the  deceased  husband  of  plain- 
tiff; that,  under  a  license  from  the  tlien 
owners  of  said  lot,  the  city  was  permitted 
to  construct  said  sewer  underneath  the 
same,  and  to  carry  it  eastwardly  under  said 
lot  towards  the  river,  said  sewer  being  lo- 
cated below  the  cellar  thereafter  constructed 
by  said  deceased;  that  when  the  city  ob- 
tained said  license  from  the  owners  it  agreed 
with  them  and  their  assigns  to  keep  and 
maintain  the  sewer  in  good  order,  and  to 
care  for  the  same,  so  that  said  lot  and  any 
Improvements  which  might  thereafter  be 
placed  thereon  would  be  free  from  danger 
of  injury  on  account  of  said  sewer  or  the 
use  thereof.  The  petition  then  allcj^s  "that 
said  sewer  was  provided  with  openings  spe- 
cially designed  to  carry  off  any  gases  which 
might  arise  in  said  sewer  and  be  liable  to 
combustion  and  explosion,  and  that  said 
sewer  and  the  openings  thereof  aforesaid,  on 
and  prior  to  the  said  26th  day  of  July,  1892, 
were  in  the  sole  care  and  control  of  defend- 
ant the  city  of  St.  Louis,  its  agents  and 
servants,  yet  the  said  city,  its  agents  and 
servants,  knowing  that  said  defendant  the 
Waters-Pierce  Oil  Company  had  flooded  said 
sewer  with  oil,  neglected  to  open  said  vents 
and  carelessly  and  negligently  failed  to  tako 
measures  and  precautions  to  prevent  gases 
arising  and  accumulating  in  said  sewer  so 
as  to  endanger  the  same;  and  that  between 
the  said  22d  and  26th  days  of  July,  1892, 
gases  did  arise  and  accumulate  in  said  sewer 
in  great  and  very  dangerous  quantities,  and 
on  the  date  last  named,  and  within  six 
months  next  before  the  commencement  of 
this  suit,  ignited  and  exploded  with  great 
force,  throwing  open  said  sewer  underneath 
the  property  of  said  Carl  E.  Fuchs,  shat- 
tering his  said  building,  and  also  then  and 
there  causing  the  death  of  said  Carl  E. 
Fuchs;"  that  by  reason  of  said  wrongful 
acts  of  defendants,  whereby  the  death  of  her 
said  husband  was  caused,  she  has  been  dam- 
aged in  the  sum  of  $5,000,  for  which  she 
prayed  judgment.  The  answer  of  defendant 
was  a  general  denial.  At  the  close  of  plain- 
tift'*s  case,  defendant  offered  an  instruction 
in  the  nature  of  a  demurrer  to  her  evidence, 
and  at  the  close  of  the  whole  case  it  offered 
a  peremptory  instruction  to  find  for  the  de- 
fendant. Both  instructions  were  overruled 
by  the  court. 

*  The  evidence  shows  that  "Mill  Creek  Sew- 
er," as  it  is  called,  is  one  of  the  leadings 
public  sewers  of  the  city  of  St.  Louis,  and, 
considering  its  length  and  dimensions,  is  one 
of  the  largest  sewers  in  the  world.  It  was 
built  some  thirty-four  years  before  the  ex- 
plosion therein,  in  a  most  substantial  man- 
ner that  left  nothing'to  be  desired,  of  hea\'y, 
massive  masonry,  sides  and  arch.  It  takes 
its  name  from  the  fact  that  it  follows  an 
old  natural  creek  which  was  known  as  "Mill 
Creek,"  and  which  formerly  constituted  the 
natural  drainage  of  a  large  portion  of  the 
city,  emptying  into  the  Mississippi  river  at 
a  point  between  Chouteau  avenue  and  Con- 
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vent  fltreet,  about  four  blocks  east  of  the 
Fuchs  premises.  At  its  mouth  at  the  river, 
the  sewer  is  about  24  feet  by  14  feet  in  di- 
mensions, and  grows  smaller  as  it  reaches 
its  western  or  beginning  point.  At  the  place 
where  it  runs  under  Fuchs'  premises  its  di- 
mensions, according  to  the  testimony  of  Mr. 
Colby,  the  sewer  commissioner,  is  20  by  15 
feet'  The  natural  creek  ran  in  a  diagonal 
direction  over  the  lot  acquired  in  1884  by 
Mr.  Fuchs.  At  the  time  when  he  purchased 
the  sewer  had  already  been  constructed  and 
•covered  with  earth  oV  ballast.  This  he  re- 
moved, in  order  to  construct  his  cellar,  lieav- 
ing  about  6  inches  of  earth  or  cinders  be- 
tween the  floor  of  the  cellar  and  the  top  of 
the  sewer  arch.  The  premises  of  the  Waters- 
Pierce  Oil  Company  were  situated  on  Gra- 
tiot and  TliirteenUi  streets,  and  in  their 
yards  were  erected  a  number  of  sheet-iron 
tanks,  and  stored  a  number  of  barrels  con- 
taining oils.  On  July  22,  1892.  a  fire  broke 
out  in  these  premises,  during  which  a  num- 
ber of  tanks  and  barrels  caught  fire.  Some 
were  left  intact,  the  oil  in  some  exploded 
and  was  consumed  in  the  explosion,  while  in 
others  it  was  displaced  by  the  throwing  of 
water  into  the  tanks  by  the  fire  engines. 
The  water  mixed  with  burning  oil  ran 
through  the  premises  and  down  into  what  is 
known  as  the  railroad  valley.  There  being 
dan^r  that  some  of  the  standing  cars  might 
•catch  fire,  drains  or  chutes  were  constructed 
by  the  railroad  people  and  by  the  firemen, 
and  it  appears  that  this  running  water  and 
oil  was  led  between  the  tracks  to  a  drain  or 
inlet  in  the  valley,  the  surface  of  which  was 
<»vered  with  cinders.  Some  of  the  oil  and 
water  ran  into  a  drain  or  inlet  in  the  yard 
of  the  oil  company's  premises.  At  the  time 
of  the  fire  the  Mississippi  river  was  at  a 
very  high  stage,  and  the  mouth  of  the  sewer 
was  submerged  by  high  water.  The  explo- 
sion which  caused  Mr.  Fuchs*  death  occuried 
in  the  afternoon  of  July  26,  1892,  or  four 
<iays  after  the  fire.  It  appears  that  the 
Peters  Fish  &  Oyster  Company,  a  concern 
•doing  business  at  the  French  Market,  which 
was  somewhat  south  of  Mr.  Fuchs*  place, 
nsed  m  connection  with  their  business  a 
basement  under  house  No.  1026  South 
Fourth  street,  about  five  stores  south  of  Mr. 
Fuchs'  place.  An  employee  named  Humpert 
was  at  work  in  the  cellar  storing  melons, 
and,  happening  to  pass  over  a  drain  in  the 
cellar  floor  w^ith  a  lighted  candle,  there  was 
a  sudden  flash  of  flame,  and  almost  simul- 
taneously the  explosion  in  the  Mill  Creek 
wwer  occurred.  The  drain  or  sewer  thus 
referred  to  connected  with  a  sewer  in  the 
rear  of  the  premises,  which  in  turn  con- 
nected with  the  Mill  Creek  sewer,  as  one  of 
its  numerous  connections.  Only  that  por- 
tion of  the  sewer  was  blown  up  which  was 
immediately  under  the  cellar.  In  the  back 
yard,  where  the  earth  had  not  been  removed, 
the  sewer  remained  intact.  According  to  the 
testimony,  the  break  in  the  sewer  at  Mr. 
Fuchs*  place  indicated  clearly  the  outline* 
of  the  former  cellar  floor.  About  two  blocks 
«i»t  of  the  Fuchs  place,  and  nearer  the  river, 
where  the  slope  of  the  ground  is  downward, 
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with  but  little  surface  ballast  to  cover  it, 
there  was  an  open  break  of  300  feet  or  more 
in  length.  These  are  the  general  facts  of 
the  case,  as  shown  by  the  voluminous  record 
in  this  case.  Other  specific  facts,  bearing 
more  immediately  on  the  principles  of  law 
involved,  will  be  noticed  and  mentioned 
hereafter. 

Counsel  for  appellant,  in  his  brief  and  in 
his  printed  and  oral  argument,  insisted  that- 
the  court  erred  in  not  sustaining  its  de- 
murrer to  plaintiff's  evidence  at  the  close  of 
her  case.  When  that  demurrer  was  over- 
ruled, defendant  waived  its  objection  to  the 
action  of  the  court,  by  afterwards  intro- 
ducing evidence  in  its  behalf.  But  having 
offer^  a  peremptory  inatruction  to  find  for 
the  defendant  at  the  close  of  the  case,  and 
having  duly  preserved  the  point,  we  are  re- 
quired to  review  the  evidence  taken  as  a 
whole  (Hilz  v.  Missouri  P.  R.  Co.  101  Mo. 
36,  13  S.  W..  946;  Weber  v.  Kansas  C%ty 
Cable  R.  Co.  100  Mo.  1«4,  7  L.  R.  A.  819,  12 
S.  W.  804,  13  S.  W.  587 ;  Bite  v.  Metropoli- 
tan Street  R.  Co.  130  Mo.  132,  loc.  cit.  141, 
31  S.  W.  262,  32  S.  W.  33),  and  when  this 
is  done,  then,  in  the  light  of  the  principles 
of  law  applicable  thereto,  there  can  be  but 
one  conclusion,  and  that  is  that  the  plaintiff 
cannot  recover  in  this  action.  At  the  outset 
it  may  be  stated  that  there  is  not  the  slight- 
I  est  testimony  in  the  record  tending  to  prove 
the  all^ation  in  plaintiff's  petition  that, 
when  the  city  constructed  the  sewer  through 
and  underneath  the  lot  subsequently  ac- 
quired by  the  deceased,  it  agreed  witJi  the 
then  owners  and  their  assigns  to  keep  and 
maintain  said  sewer  in  good  order,  and  to 
care  for  the  same,  so  that  said  lot  and  any 
I  improvements  which  might  thereafter  be 
'  placed  thereon  would  be  f  :'ee  from  danger 
:  or  injury  on  account  of  said  sewer  or  the 
I  use  thereof.  This  allegation,  of  necessity, 
I  implies  a  contractual  relation  existing  be 
I  tween  the  deceased  and  the  city.  There  be- 
'  ing  no  evidence  to  support  it,  it  follows  that 
any  idea  of  such  contractual  relation  be- 
tween the  parties  must  be  eliminated  from 
this  inquiry,  and  it  further  follows  that 
whatever  claim  the  plaintiff  may  have 
against  the  city  must  be  predicated  upon 
the  nonperformance  of  a  legal  duty  due  and 
owing  by  it  to  the  deceased.  Such  duty  and 
its  violation,  upon  which  the  plaintiff  bases 
her  claim  for  damages,  must  be  found  in 
and  determined  by  the  allegations  of  the  pe- 
tition. These  allegations  are:  That  oils 
escaped  from  the  Waters-Pierce  Oil  Com- 
pany at  the  time  of  the  fire  hereinbefore 
referred  to;  that  they  ran  into  the  Mill 
Creek  sewer ;  that  such  oils  generated  gases, 
and  that  such  gases  caused  the  explosion  in 
and  destruction  of  the  sewer  on  July  26, 
1892,  by  which  explosion  deceased  lost  his 
life:  that  the  sewer  was  provided  with  open- 
ings specially  designed  to  carry  off  any  gases 
which  might  arise  in  said  sewer  and  be  lia- 
ble to  combustion  and  explosion:  that,  nev- 
ertheless, the  city,  knowing  of  the  presence 
of  oil  in  the  sewer,  neglected  to  open  said 
vents  and  carelessly  and  negligently  failed 
to  take  measures  and  precautions  to  pre- 
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Tent  gases  arising  and  accumulating  in  said 
sewer  so  as  to  endanger  the  same.  It  will 
thus  appear  from  i^ese  allegations  that 
plaintiff  charges  that  the  gases  which  were 
generated  in  the  sewer  were  so  generated 
from  the  oils  which  escaped  and  ran  into  the 
sewer  from  the  Waters-Pierce  Oil  Company, 
at  the  time  of  the  fire  on  its  premises  which 
caused  the  explosion.  It  will  also  appear 
that  there  are  two  charges  of  negligence, 
namely,  one  as  a  specific  charge  of  negli- 
gence, in  that  the  city,  knowing  of  the  ex- 
istence of  oils  in  the  sewer,  did  not  open  the 
vents  6pGciaily  designed  for  the  purposes  of, 
presumably,  to  permit  the  gases  thus  gen- 
erated to  escape,  and,  in  addition,  another 
charge  of  negligence  to  the  effect  that  it 
carelessly  and  negligently  failed  to  take 
measures  and  precautions  to  prevent  gases 
arising  and  accumulating  in  the  sewer.  In 
these  allegations  of  nonaction  on  the  part  of 
the  city  are  contained  the  charges  against 
it  of  legal  duties  not  performed. 

1.  It  is  conceded  that  oil  escaped  from 
the  Waters-Pierce  Oil  Company  at  the  time 
of  the  fire,  and  it  may  fairlv  be  inferred 
from  the  evidence  that  some  of  the  escaping 
oil  ran  into  the  Mill  Creek  sewer;  but  a 
careful  reading  and  re-reading  of  the  record 
herein  fails  to  disclose  any  evidence  from 
which  even  an  inference  could  be  drawn  that 
sufficient  oil  flowed  into  this  large  sewer 
from  which  were  generated  sufficient  gases 
to  cause  the  explosion  complained  of.  In- 
deed there  is  a  total  lack  of  evidence  to 
grove  that  the  explosion  was,  in  fact,  caused 
y  gases  generated  from  the  escaping  oils, 
as  charged.  On  the  other  hand,  the  evidence 
showed  that  there  were  gases  other  than 
those  arising  from  oil,  present  in  the  sewer  at 
the  time  of  the  explosion, — gases  which  are 
always  present  in  sewers,  and  which  form 
as  the  result  of  decaying  organic  and  vege- 
table matter,  and  which  are  both  inflamma- 
ble and  explosive.  Plaintiff's  witness  Fred- 
erick Egner,  a  gas  engineer,  testified  that 
from  his  general  reading  he  knew  there  was 
a  constant  generation  of  inflammable  gas  in 
sewers  from  vegetable  and  animal  matters, 
which  is  called  sewer  gas,  and  is  a  mixture 
of  sulphuretted  hydrogen  and  marsh  gas, 
the  latter  of  which  emanates  from  decaying 
vegetable  matter.  He  had  heard  of  gases 
which  would  ignite  and  burn  spontaneously 
on  the  surface  of  water  in  a  stream  or  lake 
when  stirred  up.  He  had  read  of  such  cases, 
and  believed  such  gas  was  common  in  sew- 
ers, because  the  conditions  were  favorable. 
Such  gas  was  generated  from  human  excre- 
ment and  rotting  vegetables  and  animal 
matter.  He  believed  that  the  explosion  of 
sulphuretted  hydrogen  and  marsh  gas  would 
be  of  the  same  violence  as  the  explosion  of 
petroleum  vapor.  So  also  testified  plain- 
tiff's expert  Hunicke.  He  states  that  a  gas 
generates  from  decomposing  vegetable  mat- 
ters which  is  called  methane  or  marsh  gas, 
and  which  is  explosive ;  another  gas,  accord- 
ing to  witness,  which  generates  from  human 
excrement,  being  carbonic  acid,  more  or  less, 
and  sulphuretted  hydrogen.  The  latter  gas 
smells  like  rotten  eggs,  and  is  quite  explo- 
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sive  wh«n  mixed  with  air.  These  are  the 
only  witnesses  who  refer  to  the  subject  on 
behalf  of  plaintiff.  That  explosive  gases 
form  in  sewers  and  are  ever  present  thereiii. 
was  also  shown  by  experts  introduced  by 
defendant.  Since,  then,  the  gases  which- 
form  naturally  in  sewers  are  as  highly  in- 
flammable and  explosive  as  the  vapors 
thrown  off  by  kerosene  or  other  oils, 
and  since  there  was  no  evidence  furnished 
by  plaintiff  from  which  the  jury  could  draw 
the  inference  that  the  explosion  was  of  the- 
latter  rather  than  of  the  former  character 
of  gas,  it  cannot  be  said  that  the  allegations 
of  the  petition  were  established,  or  that  the 
verdict  should  be  permitted  to  stand.  In 
fact  the  theory  that  the  explosion  wa» 
caused  by  the  usual  sewer  gases  is  the  more 
likely  one,  since  all  the  witnesses  agreed 
that  the  oils  which  escaped  during  the  fire 
at  the  Waters-Pierce  Oil  Company's  prem- 
ises will  throw  off  vapors  in  comparative 
abundance  only  when  subjected  to  heat. 
Upon  this  subject  Egner  stated  that  it  could 
not  be  told  how  much  oil  it  would  take  to> 
generate  enough  gas  in  Mill  Creek  sewer 
under  ordinary  temperature  to  cause  such 
I  an  explosion  as  that  which  occurred.  He 
did  say,  however,  "I  should  think  it  would 
require  a  good  deal  of  it  in  a  large  sewer 
like  that.  Assuming  the  temperature  of  the 
sewer  to  have  been  60  or  70  degrees,  or  even 
75  degrees,  the  quantity  of  vapor  generated 
from  crude  petroleum  would  be  compara- 
tively small."  Witness  further  stated  that 
the  temperature  in  a  sewer  would  likely  be 
lower  than  the  temperature  in  the  exposed 
atmosphere.  Mr.  Choller,  also  a  gas  en- 
gineer, who  had  made  a  special  study  of  the 
subject,  testified  that  even  if  petroleum  or 
crude  oil  got  into  the  sewer  it  would  not 
have  cast  off  gasoline  or  coal  oil  under  a 
temperature  below  95  degrees.  Therefore, 
if  at  the  fire  crude  oil  found  its  way  inte 
the  sewer,  that  would  not  account  for  the 
presence  of  either  coal  oil  or  gasoline,  be- 
cause the  application  of  heat  would  be  neces- 
sary to  produce  either.  As  for  coal  oil,  or 
kerosrne,  they  are  combustible,  but  not  ex- 
plosive. It  was  for  plaintiff  to  account  for 
the  explosion  and  the  causes  of  it,  and,  there 
being  present  at  least  two  independent 
causes,  and  no  proof  as  to  which  of  the  two 
was  responsible  for  the  accident,  there  can 
lie  no  recoveiy.  Breen  v.  ;Si*.  Louis  Cooper- 
age Co,  50  Mo.  App.  202:  Searles  v.  Man- 
hattan R.  Co,  101  N.  Y.  661,  5  N.  E,  66; 
Dobbins  v.  Broivn,  119  N.  Y.  188,  23  N.  E. 
537. 

2.  There  is  no  evidence  in  the  record  to 
show  that  there  were  openings  into  the  sew- 
er "especially  designed  to  carry  off  any 
gases  which  might  arise  in  said  sewer  and 
be  liable  to  combustion  and  explosion."  The 
evidence,  what  there  was  of  it  on  this  sub- 
ject, tends  to  show  that  there  were  certain 
manholes  and  certain  inlets.  The  former 
were  intended  as  a  means  of  ingress  and 
egress  for  making  inspections  of  and  repairs 
in  the  sewer,  whilst  the  latter  were  intended 
to  permit  the  surface  water  from  the  streets 
to  flow  into  it.    Moreover,  the  evidence  tends 
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to  show  that  from  the  river  to  Sixth  street,  > 
one  block  west  of  Broadway,  there  were,  be- 
sides the  many  private  sewer  connections, 
altogether  six  manholes,  which,  with  the  ex- 
<oeption  of  perhaps  one,  had  perforated  cov- 
ers, twenty-seven  open  inlets,  and  two  open 
vaults.    Two  of  these  open,  grated  iron  cov- 
ers   were  situated  in  the  alley  in  the  rear 
of    the  Fuchs  place;    an  open  inlet  on  the 
southwest  corner  of  Broadway  and  Chou- 
te&u  avenue  opposite  thereto,  and  one  man- 
hole somewhat  south  thereof,  near  the  meat 
market,  which  had  a  solid  cover.    But  as  to 
this  the  removal  of  the  cover  would  have 
been  useless,  because,  at  the  request  of  the 
people  of  the  neiefaborhood,  the  city  had  put 
a  "goose  neck"  device  into  that  manhole  to 
prevent  the  odors  and  gases  of  the -sewer 
from  eroanatinff  therefrom.     It  was  so  con- 
structed that  the  gas  could  not  issue  out  of 
the  sewer,  cover  or  no  cover.    Notwithstand- 
ing^ all  these  openings,  it  is  apparent  that 
whatever  gases  there  were    in  the  sewer  did 
not  rise  and  escape  therefrom.    But  suppose 
vre   concede,   as  is   claimed   by   respondent, 
that  there  were  certain  closed  covers  to  some 
of  the  sewer  openings  which  might  have  been 
removed;  it  does  not  appear  that  their  re- 
moval would  have  done  any  practical  good. 
To  say  so  is  to  indulge  In  mere  conjecture. 
3.  Assuming  that  the  allegations  of  re- 
spondent's petition  with  respect  to  the  mat- 
ters   hereinbefore    referred    to    have    been 
prcved,  what  was,  as  a  matter  of  law,  the 
appellant's  duty  with  respect  to  the  prem- 
is€*s?    A  sewer  is  defined  to  be  "a  drain  or 
passage  to  carry  off  water  and  filth  under 
in*ound;   a  subterraneous  channel,  particu- 
larly in  cities."    Webster,  Diet    Sewers  are 
constructed   as  sanitary  measures,   for  the 
public  good,  to  carry  on  all  sewage,  consist- 
ing of  human  excrements  and  refuse  animal 
and  vegetable  matter,  which,  as  the  testi- 
mony shows,  and  as  everybody  knows,  con- 
stantly  and   continuously  generates  gases, 
noxious  and  dangerous,  as  the  result  of  the 
constant  and  continuous  process  of  nature. 
It  is  intended  and  is  the  object  of  sewers  to 
carry  oflf  and  to  guard  the  substances  from 
which  thpy  spring.    Sewers  are  supposed  to 
be  covered,  and  to  be  so  constructed  as  to 
prevent  the  escape  of  gases   generated   in 
them.    It  is  not  intended  that  they  be  per- 
mitted to  disseminate  and  breed  disease,  or 
to   cause   injury   to   personal    or   property 
rights.     If  this  is  not  so,  then  there  is  no 
need  of  sewers,  and  whilst  it  is  necessary,  in 
•crdcr  that  the  city  may,  in  the  exercise  of 
its  ministerial  function,  properly  repair  and 
maintain  its  sewers,  that  there  should  be 
certain  openings  or  manholes,  to  permit  in- 
gress  thereto    and    egress    therefrom,    and 
hence  it  becomes  necessary  to  occasionally 
remove  the  covers,  the  city  would  be  remiss 
in  its  duty  were  it  to  deliberately  remove 
the  covers  for  the  purpose  of  permitting  the 
escape  of  all  the  vile,  noxious,  and  danger- 
ous gases  which,  through  nature's  laws,  are 
constantly  produced  therein.     Thus,  in  At- 
lanta V.  Wamock,  91  Ga.  210,  23  L.  R.  A. 
301,  18  S.  E.   135,  Mrs.  Warnock  brought 
her  petition  for  injunction  against  the  city 
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of  Atlanta,  alleging  that  t  he  city  had  opened 
two  manholes,  2  feet  in  diameter,  with  per- 
forated tops,  into  the  large  sewer  extending 
along  Wheat  street,  both  within  a  few  feet 
of  petitiotaer's  property,  which  fronts  290 
feet  on  Wheat  street,  and  150  feet  on  Court- 
land  street,  where  she.  and  her  family  have 
resided  for  twelve  years,  one  of  the  manholea 
being  on  the  corner  of  the  two  streets,  and 
the  other  on  Wheat  street,  with  no  trap  or 
obstruction  to  prevent  the  foul  sewer  gas 
from  coming  up  through  the  same;  that  this 
gas  ii  exceedingly  offensive  and  dangerous 
to  the  health  and  lives  of  petitioner  and 
other  occupants  of  her  premises.  It  comes 
up  in  great  volumes,  especiallv  after  a  short 
dry  spell,  and  is  distressingly  troublesome 
and  annoying  in  warm  weather,  driving  pe- 
titioner and  her  family  and  friends  from  the 
veranda  of  her  house,  compelling  her  to  shut 
the  windows  in  the  warmest  weather,  and 
making  life  unbearable;  that  she  had  made 
frequent  applications  to  the  various  officers 
of  the  city,  all  with  no  effect,  etc.;  that  the 
way  to  abate  the  nuisance  is  to  place  a  solid 
instead  of  a  perforated  top  on  the  manhole, 
and  she  prayed  "that  the  state's  writ  of  in- 
junction do  issue,  restraining  the  said  de- 
fendant from  keeping  said  mouths  of  said 
manholes  open,  and  from  continuing  said 
nuisance  in  front  of  petitioner's  premises." 
The  court  below,  after  hearing,  ordered 
''that  the  defendant  be  enjoined  from  con- 
tinning  said  manholes  in  such  condition  as 
to  allow  the  escape  of  noxious  gases,"  and 
this  action  of  the  lower  court  was  affirmed 
by  the  supreme  court.  Hardy  v.  Brooklyn, 
90  N.  Y.  435, 43  Am.  Rep.  182,  was  an  action 
against  the  city  for  damages  resulting  from 
a  nuisance  alleged  to  have  been  caused  by 
the  negligent  construction  of  a  sewer.  It 
appeared  that  by  the  plan  of  the  sewer,  as 
adopted  and  filed  by  the  board  of  water  com- 
missioners, it  ran  past  plaintiff's  premises 
to  a  point  where  it  would  find  a  proper  dis- 
charge. The  sewer  was  constructed  to  a 
point  a  short  distance  above  the  plaintiff's 
premises,  and  there  a  wooden  trough  or 
shoot  was  built  to  carry  off  its  contents,  in 
consequence  of  which  noxious  and  deadly 
gases  were  emitted,  injuriously  affecting 
plaintiff's  premises.  The  plaintiff  recovered 
damages,  and  the  court  of  appeals  affirmed 
the  judgment.  The  plaintiff  in  this  case 
charges  a  dereliction  of  duty  on  the  part  of 
the  defendant  in  not  opening  its  vents  or 
manholes  to  permit  the  generated  gases  to 
escape.  In  the  Georgia  case  referred  to,  the 
city  was  enjoined  from  opening  the  man- 
holes permitting  the  gases  to  escape.  In  the 
New  York  case,  the  city  was  mulcted  in  dam- 
ages because  it  permitted  gases  to  escape. 
We  have  thus  presented  to  us  the  anomaly 
that,  if  plaintiff's  theory  be  correct,  the  city 
is  liable,  on  the  one  hand,  for  not  opening 
the  manholes,  and  for  not  permitting  the 
gases  to  escape,  and,  on  the  other  hand,  to 
be  enjoined  or  mulcted  in  damages  for  doing 
so.  As  Judge  Sherwood  says,  in  his  dis- 
senting opinion  on  the  former  decision  of 
this  case  (133  Mo.  loc.  cit.  200,  34  L.  R.  A. 
126,  34  S.  W.  514) :     "Again,  if  the  city  is  to 
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be  held  responsible  for  failin|^  to  keep  open 
the  vents  to  the  sewers  within  its  jurisdic- 
tion, is  it  to  be  held  liable  also  if  some  per- 
son passing  while  the  vents  are  open  casts  a 
lighted  match  into  one  of  them,  or  the  gas 
from  it  rises  and  catches  fire  from  a  street 
lamp,  thereby  causing  an  explosion  Y  Is  it 
possible  that  the  city  be  thus  held  respon- 
sible whether  it  does  or  does  not  open  vents? 
And  yet  if  the  position  taken  by  plaintiff  as 
ground  for  recovery  in  this  action  be  cor- 
rect, that  the  city  is  responsible  for  the 
gases  which  breed  in  its  sewers,  then  the 
spectacle  will  soon  be  presented  of  actions 
for  damages  against  the  city,  because: 
First,  it  does  not  open  its  sewers,  and  there- 
by allow  the  gases  therefrom  to  escape, 
thereby  causing  an  explosion ;- because,  sec- 
ond, it  does  open  its  sewers,  and  thereby  an 
explosion  is  caused;  because,  third,  it  opens 
its  sewers  to  allow  the  gases  to  escape,  and 
thereby  becomes  liable  for  diseases  and 
death,  scattered  by  reason  of  the  escape  of 
such  gases."  That  the  manholes  or  vents 
should  not  be  kept  open  to  permit  the  escape 
of  dangerous  gases  is  demonstrated  by  the 
facts  of  this  case.  If  the  drain  or  sewer  in 
Peters'  cellar,  four  or  five  stores  south  of 
Fuchs'  place,  into  which  gas  was  evidently 
forced  from  the  Mill  Greek  sewer  through 
connecting  sewers,  had  not  been  open,  per- 
mitting gas  to  escape  into  the  cellar,  and  to 
come  into  contact  with  Humpert*s  lighted 
candle,  the  catastrophe  would  never  have 
hannened.  The  cause  of  the  unfortunate 
death  of  Mr.  Fuchs  was  because  there  was 
an  open  inlet,  through  which  gas  escaped, 
which,  coming  into  contact  with  the  flame 
of  the  candle,  caused  the  explosion.  We 
conclude  therefore  that  it  was  not  the  duty 
of  the  city  to  open  its  manholes  in  order  to 
permit  the  escape  of  gases  that  had  accumu- 
lated in  the  sewer. 

4.  The  other  allegation  of  negligence, 
namely,  that  the  defendant  "carelessly  and 
negligently  failed  to  take  mecufures  and  pre- 
cautions to  prevent  gases  arising  and  ac- 
cumulating in  said  sewer,"  is  easily  disposed 
of.  There  was  no  evidence  to  sustain  this 
allegation.  As  we  have  stated,  the  testi- 
mony shows  that  there  is  a  constant  genera- 
tion* of  inflammable  gases  in  sewers,  and 
there  was  not  the  slightest  suggestion  on 
the  part  of  any  one  oif  the  witnesses  as  to 
any  known  method  of  arresting  what  coun- 
sel for  appellant  aptly  calls  "one  of  the 
never-ceasing  processes  of  nature."  On  the 
contrary,  the  testimony  was  all  the  other 
way. 

5.  At  the  trial  of  this  case,  the  plaintiff, 
against  defendant's  objection,  wns  allowed 
to  show  by  her  expert  witness,  Prof.  H.  A. 
Hunicke,  that,  if  a  manhole  cover  had  been 
removed,  in  his  opinion  the  use  of  a  fan  or 
blower  of  seven  horse  power  would  have 
eliminated  the  gases,  so  as  to  render  them 
nonexplosive  by  blowing  air  into  or  sucking 
the  gases  out  of  the  sewer.  The  petition  in 
the  case  alleged  two  specific  acts  of  negli- 
gence against  the  city:  A  failure  to  prevent 
the  formation  and  accumulation  of  gases, 
and  a  failure  to  ventilate  the  sewer  by  open- 
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ing  the  vents  specially  designed  to  carry  off 
gases.  There  was  no  allegation  of  neglect  of 
duty  on  the  part  of  the  city  in  not  using  a^ 
fan  or  blower  or  any  other  contrivance  or 
design  to  carry  off  or  destroy  the  gases.  Iti. 
is  settled  that,  where  specific  acts  of  negli- 
gence are  charged,  evidence  of  other  acts  i» 
inadmissible.  Atchiaon  v.  Chicago,  R.  I.  de- 
P.  R,  Co,  80  Mo.  213.  The  testimony  should 
therefore  have  been  excluded.  There  are- 
other  reasons  why  the  testimony  of  this  wit» 
uess  should  have  been  disregarded,  and  the- 
jury  should  have  been  instructed  so  to  do  a»> 
requested  by  appellant.  His  testimony,  so 
far  as  it  is  necessary  to  refer  to  it,  is  sub- 
stantially as  follows:  "I  am  a  consulting- 
chemist  and  mining  engineer,  and  have  beeik 
for  sixteen  years.  I  was  for  four  years  pro- 
fessor of  applied  chemistry  at  Washingtoik 
University,  St.  Louis,  from  which  university^ 
I  am  a  graduate.  I  have  had  practical  ex- 
perience in  mines  in  New  Mexico,  Colorado,, 
and  Illinois,  and  am  familiar  with  coal  oila 
and  other  substances.  Petroleum  is  the  ternk 
applied  to  a  mineral  (h1  occurring  in  nature. 
Petroleum  means  oil  from  the  rock,  and  i» 
equivalent  to  crude  oil  as  it  is  pumped  from^ 
the  earth.  Petroleum  when  released  will 
evaporate  at  all  temperatures.  It  will  give- 
up  the  lighter  constituents  until  the  air 
about  it  is  saturated.  It  is  the  same  a» 
Math  water.  The  air  around  it  will  take  up' 
BO  much  water  as  will  saturate  it.  The- 
evaporation  naturally  increases  as  the  tem> 
perature  increases;  that  is,  the  higher  the* 
temperature  the  more  rapid  the  evapora- 
tion. The  less  volatile  and  more  solid  por- 
tion of  the  oil  will  remain.  All  the  vapors- 
of  petroleum  are  combustible,  and  will  ex- 
plode when  mixed  with  the  proper  amount, 
of  air  or  oxygen.  Explosion  is  a  rapid  burn- 
ing. In  order  to  produce  an  explosion  ther*- 
I  mu«!t  be  an  ignition.  .  .  .  None  of  these- 
oils  or  products  that  I  have  mentioned  ap- 
pear in  mines,  but  gases  do.  .Gases  accumu- 
j  late  more  in  coal  mines  than  in  metal  mines. 
I  had  s6me  experience  in  taking  care  of 
mines  and  removing  gases  from  them.  I 
have  heard  the  manholes  on  Fourth  and. 
Fifth  streets  described,  but  don't  know  that 
I  have  ever  seen  them.  .  Q,  Now,  •  suppose^ 
these  manhole  covers  were  removed,  or  a 
manhole  cover  was  removed  from  one  of  the- 
manholes,  what  scientific  appliance  was- 
.  there,  well  known  previous  to  1892,  for  cre- 
ating a  draft  through  this  manhole?  (To- 
which  question  counsel  for  defendant  ob- 
jected, on  the  ground  that  the  witness  had, 
I  not  qualified  or  undertaken  to  qualify  to 
'  answer  the  question,  he  not  having  pretend- 
j  ed  that  he  ever  made  a  study  of  the  science- 
!  or  method  of  removing  gases  from  sewers. ) 
I  Court:  From  the  experience  you  have  had,. 
j  practically  and  scientifically,  can  you  an- 
swer that  question?  A.  To'  know  what  to 
;  do?  Court :  Yes.  A.  I  might  say  at  the  out- 
'  set  that  it  is  an  engineering,  not  a  scientific^ 
problem,  and  would  depend  very  largely  on.» 
;  the  individual  who  has  charge  of  it  Q.  As- 
an  engineer,  can  you  answer  us?  A.  Well, 
things  that  might  suggest  themaelves  to  me 
as   a   mining   engineer    might   not   present. 
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themeelves  to  others.     0.  ProfesBor,  I  will 
ask  you  the  question  this  way:    Was  th^re, 
previous  to  1802,  any  well-known  appliance 
or  means  for  ventilating,  by  means  of  which 
a  sewer  could  be  ventilated,  a  manhole  cover 
bein^    removed?      (To    which    question    de- 
fendant, by  its  counsel,  again  objected,  on 
the  £^ound  that  the  witness  had  not  quali- 
fied, as  an  expert  on  the  ventilating  of  sew- 
ers»  and  had  further  already  stated  that  he 
is  a  mining  engineer,  and  what  would  sug- 
gest,  itself  to  an  engineer  in  charge  of  a 
sewer.)     The  Court:    If  you  know  of  any 
one  you  may  answer  it.     (To  which  action 
and  ruling  of  the  court,  defendant,  by  coun- 
sel,  then  and  there  duly  excepted.)     A,  So 
it  refers  only  to  one  hole  T    Q.  Yes.     ( Coun- 
sel    for   defendant   again   objected,   on   the 
ground  that  this  question  of  the  witness  and 
answer  of  counsel  made  the  question  still 
more  incompetent.)     The  witness  proceeds: 
The   means  would  have  been  possible,   but 
under   the  circumstances  it  would   require 
considerable  time  to  eliminate  the  gases  by 
simply   opening   a   manhole.     It   would   be 
necessary  to  apply  means,  and  nothing  short 
of  a  blower  would  have  done  in  that  case. 
A  blower  of,  say,  seven  horse  power  would 
have  removed  the  air,  or  replaced  the  air 
sufTlciently  to  be  nonexplosive,  within  thirty- 
six  hours.    When  the  crude  oil  got  into  the 
sewer,  it  would  tend  to  evaporate  and  rise, 
like  sugar  in  coffee,  although  the  sugar  is 
heavier  than  the  coffee.    This  vapor,  rising 
up  in  the  sewer,  would  continue  through  the 
air  until  the  air  was  saturated  and  could 
take  up  no  more,  and  will  tend  to  creep  out 
through  any  overhead  holes.    The  most  nat- 
ural point  for  placing  the  blower  would  be 
at  the  opening  closest  to  the  river.    Eithrr 
a  pressure  blower  or  suction  fan  might  have 
been  applied  at  a  point  further  up.     Fans 
will  either  blow  or  draw  air,  so  the  point 
may  differ.    It  would  be  preferable  to  blow 
the  air  in  instead  of  drawing  it  out.    Cross- 
examination:     I    never   saw   any   practical 
attempt  made,  either  in  the  city  of  St.  Louis 
or    in    this    country,   or    anywhere   in    the 
world,   to  extract  gas   out  of  a  sewer  by 
means  of  a  fan  or  blower.     Neither  did  I 
ever  know  of  any  sewer  commissioner  any- 
where .in  the  United  States  attempt  to  blow 
air  into  a  sewer  filled  with  gas,  or  suck  air 
out  of  a  sewer  filled  with  ^s,  by  means  of 
a  fan.    I  can't  give  any  positive  information 
touching  that,  and  I  never  saw  it  done.     I 
know  that  experiments  have  been  made  in 
Tx)ndon,  but  I  have  no  knowledge  or  observa- 
tion of  its  ever  having  been  put  to  prac- 
tical use.    I  don't  know  whether,  in  order  to 
suck  air  out  of  a  sewer,  it  would  be  neces- 
saiy  to  close  all  of  the  apertures  except  the 
one  at  which  the  fan  was  at  work  in  order 
to  create  a   suction.     That   would   depend 
upon  what  the  purpose  of  the  suction  was. 
If  you  were  trying  to  suck  gas  out  of  this 
court  room,  and  the  windows  were  all  up, 
and  you  put  your  fan  at  one  of  the  windows, 
it  would  not  work.   In  order  to  make  the  fan 
work  and  create  a  suction,  I  would  want  an 
opening  at  which  to  put  the  fan,  and  the 
balance  of   the   openings  closed.     I   would 
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want  a  certain  ratio  of  inlet  and  outlet.  I 
don't  know  how  many  drains,  inlets,  open- 
ings, or  connections  there  were  to  the  Mi  IV 
Creek  sewer  within  a  circle  of  500  feet 
around  the  manhole  where  I  stood  and  would 
station  the  blower  or  fan,  but  I  say  that 
without  knowing  that^  and  without  mysel£ 
having  experimented  with  this  sewer,  or 
having  seen  it  attempted  anywhere  in  th» 
world,  my  plan  would  have  prevented  an  ex- 
plosion. I  say  that,  because  the  connec- 
tions  can  be  opened  and  closed^  and  if  the* 
gas  had  been  sucked  out  the  fresh  air  would 
have  rushed  in  to  supply  its  place  to  sucb^ 
an  extent  that  a  flame  held  at  the  opening 
would  not  have  ignited  it.  I  have  never 
attempted  to  use  a  blower  myself  in  connec- 
tion with  a  sewer,  nor  have  I  ever  seen  one 
used,  and,  as  I  have  stated,- 1-  have  no  expe- 
rience or  observation  in  that  direction.  I 
know  that  the  Mill  Creek  sewer  extends  to  a 
mile  west  of  the  river,  and  that  other  sew- 
ers, of  various  sizes,  and  from  all  directions^ 
lead  into  it,  and  I  know  that  some  of  themi 
have  open  or  perforated  covers.  But,  not- 
withstanding all  these  connections  and  open- 
ings into  the  main  sewer,  I  should  not  hesi- 
tate to  apply  the  blower  on  my  plan.  \ 
know  that  a  blower  would  have  been  effect- 
ive without  ever  having  experimented.  I  do 
not  recollect  whether  or  not  at  the  last  trial 
I  testified  that  the  thought  of  using  the  fan 
or  blower  had  occurred  to  me  as  a  scientific 
possibility,  but  that  without  a  practical  ex- 
periment I  could  not  say  whether  it  would 
accomplish  any  result;  since  I  testified  last 
time  I  have  made  no  experiments  to  ascer- 
tain whether  the  plan  was  a  practicable  or 
feasible  one."  It  will  appear  from  the  fore- 
going that  the  witness  is  a  mining  engineer 
and  a  consulting  chemist;  that  he  never,  as 
a  scientist,  investigated  the  ventilation  of 
sewers,  and  never  gave  the  subject  of  sewera 
a  particular  or  special  study;  that  he  did 
not  claim  that  his  proposed  remedy  had  evei- 
been  practically  applied,  or  even  made  t^e 
subject  of  experiment  by  himself.  He  says 
that  he  never  saw  any  practical  attempt 
made  in  St.  Louis,  or  in  this  country,  or 
anywhere  in  the  world,  to  extract  gases  out 
of  a  sewer  by  means  of  a  fan  or  blower,  nor 
did  he  ever  know  of  any  sewer  commissioner  • 
anywhere  within  the  United  States  attempt- 
ing to  blow  air  into  a  sewer  filled  with  gas^ 
or  suck  air  out  of  a  sewer  filled  with  gas,, 
by  means  of  a  fan.  He  could  not  give  any 
positive  information  about  that,  and  he 
never  saw  it  done.  Experiments  were  made 
in  I^ndon,  but  he  had  no  knowledge  or  ob- 
servation of  its  ever  having  been  put  to 
practical  use.  He  never  had  attempted  to 
use  a  blower  in  c6nnection  with  a  sewer,  nor 
had  he  ever  seen  one  used,  nor  had  he  ever 
had  any  experience  or  observation  in  that 
direction.  He  had  testified  in  the  case  twice 
before,  but  had  made  no  experiments  with 
respect  to  the  matter  since  that  time.  So- 
far  as  the  record  shows,  Prof.  Hunicke's  pro- 
posed remedy  is  a  mere  theory  of  his  own. 
Practical  engineers,  who  had  devoted  year* 
to  the  study  and  management  of  sewers,  tes- 
tified that  Mr.  Hunicke's  scheme  is  entirely 


144 


MiSSOUBI  SUPBEIOB  OOTJBT. 


MAIL9 


impracticable.  Not  one  of  them  had  ever 
heard  of  it.  Not  one  of  them  knew  of  any 
known  practical  or  feasible  method  hf  which 
the  gases  could  have  been  extracted  from 
the  sewer.  It  would  be  monstrous  to  predi- 
cate a  charge  of  negligence  against  the  city 
•on  such  testimony  as  Uiat.  It  should  never 
have  been  admitted;  having  been  admitted. 
it  should  have  been  entirely  disregarded,  and 
the  jury  instructed  to  do  so,  as  requested 
by  appellant  in  its  instruction  No.  2  refused 
"bv  the  court.  Qraney  v.  St.  Louis,  I.  M,  d 
^\  R.  Co.  167  Mo.  666,  60  L.  R.  A.  163,  57  S. 
W.  276. 

6.  Eliminating  from  consideration  the 
testimony  of  the  witness  Hunicke,  and  from 
what  has  been  heretofore  stated,  it  will  ap- 
pear that  the  respondent  had  nothing-  on 
which  to  go  to  the  jury  save  the  bare  fact 
that  the  sewer  exploded.  But  the  mere  fact 
of  an  accident^  and  the  consequent  injury 
resulting  therefrom,  does  not,  as  a  rule, 
make  out  a  prima  facie  case.  There  are 
cases  where  the  doctrine  of  res  ipsa  loquitur 
applies,  but  we  can  find  no  adjudicated  case 
where  that  doctrine  was  applied  to  a  case 
like  the  one  before  us.  Except  in  cases  re- 
lating to  common  carriers  of  goods  and  pas- 
flengers,  or  arising  out  of  other  contractual 
relations,  the  mere  fact  of  an  explosion* 
without  affirmative  proof  of  neglippence,  does 
not  raise  a  prima  facie  presumption  of  neg- 
ligence on  the  part  of  defendant.  Huff  v. 
Austin,  46  Ohio  St.  386,  21  N.  E.  864;  Cosu- 
Hoh  V,  Slandard  Oil  Co.  122  N.  Y.  123,  26 
N.  E.  259 ;  Walker  v.  Chicago,  R.  I.  d  P.  R. 
Co.  71  Iowa,  668,  33  N.  W.  224;  Losee  v. 
Buchanan,  51  N.  Y.  476,  10  Am.  Rep.  623. 
The  plaintiff,  therefore,  made  out  no  case 
to  be  submitted  to  the  jury,  and  she  is  not 
aided  by  any  testimony  introduced  by  de- 
fendant. 

7.  Irrespective  of  what  has  been  said  be- 
fore, there  is  a  vital  and  fatal  objection  to 
respondent's  right  of  recovery  in  this  ac- 
tion. In  the  case  of  American  Brewing 
Asso.  V.  Talbot,  141  Mo.  loc.  cit.  683,  42  S. 
W.  682,  the  court  says:  "Numerous  au- 
thorities hold  that  it  is  not  negligence  not 
to  take  precautionary  measures  to  prevent 
an  injury  which,  if  taken,  would  have  pre- 
vented it,  when  the  injury  could  not  rea- 
49onably  have  been  anticipated,  and  would 
not,  unless  under  exceptional  circumstances, 
have  happened,"  and  in  support  of  that  doc- 
trine the  court  cites,  with  approval,  in  addi- 
tion to  a  large  number  of  cases,  Ray,  Negli- 
gence of  Imposed  Duties,  pp.  133,  134,  as 
follows:  "Mischief  which  could  by  no  rea- 
sonable possibility  have  been  foreseen,  and 
which  no  reasonable  person  would  have  an- 
ticipated, cannot  be  taken  into  account  as  a 
basis  upon  which  to  predicate  a  wrong.  A 
reasonable  man  does  not  consult  his  imagi- 
nation, but  can  be  guided  only  by  a  reasona- 
ble estimate  of  probabilities.  The  reasona- 
ble man,  then,  to  whose  idea  of  behavior  we 
are  to  look  as  the  standard  of  duty,  will 
neither  neglect  what  his  reason  and  experi- 
ence will  enable  him  to  forecast  as  probable, 
nor  conduct,  on  a  basis  of  bare  chances,  a 
business  whose  success  is  dependent  upon 
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his  accuracy  in  forecasting  the  future.  He 
will  order  his  precaution  by  the  measure  of 
what  appears  likely  in  the  usual  course  of 
things.  Tlie  proper  inquiry  is  not  whether 
the  accident  mieht  have  been  avoided  if  the 
one  charged  with  negligence  had  anticipated 
its  occurrence,  but  whether,  taking  the  cir- 
cumstances as  they  then  existed,  he  was 
negligent  in  failing  to  anticipate  and  pro- 
vide asainst  the  occurrence.  The  duty  im- 
posed does  not  require  the  use  of  every  pos- 
sible precaution  to  avoid  injury  to  individ- 
uals, nor  of  any  particuUr  means  which  it 
may  appear,  after  the  accident^  would  have 
avoided  it.  The  requirement  is  only  to  use 
such  reasonable  precautions  to  prevent  acci- 
dents as  would  have  beee  adopted  by  pru- 
dent persons  •  prior  to  the.  accident.  .  .  . 
The  prudence  and  propriety  of  men's  doings 
are  not  judged  by  the  event,  but  by  the  cir- 
cumstances under  which  they  act.  If  they 
act  with  reasonable  prudence  and  good  judg- 
ment, they  are  not  to  be  made  responsible 
because  the  event,  from  causes  which  could 
not  be  foreseen  nor  reasonably  anticipated, 
has  disappointed  their  expectations."  Also 
Webb's  Pollock,  Torts,  enlarged  Am.  ed.  pp. 
46,  46,  as  follows:  "Now  a  reasonable  matt 
can  be  guided  only  by  a  reasonable  estimate 
of  probabilities.  If  men  went  about  to 
guard  themselves  against  every  risk  to 
themselves  or  others  which  might  by  ingen- 
ious conjecture  be  conceived  as  possible, 
human  affairs  could  not  be  carried  on  at  all. 
The  reasonable  man,  then,  to  whose  ideal 
behavior  we  are  to  look  as  the  standard  of 
duty,  will  neither  neglect  what  he  can  fore- 
cast as  probable,  nor  waste  his  anxiety  on 
events  that  are  barely  possible.  He  will  or- 
der his  precaution  by  the  measure  of  what 
appears  likely  in  the  known  course  of 
things.  This  being  the  standard,  it  follows 
that  if  in  a  particular  case  ( not  being  with- 
in certain  special  and  more  stringent  rules) 
the  harm  complained  of  is  not  such  as  a  rea- 
sonable man  in  the  defendant's  place  should 
have  foreseen  as  likely  to  happen,  there  is 
no  wrong  and  no  liability."  And  the  state- 
ment proposed,  though  not  positively  laid 
down,  in  Greenland  v.  Chaplin,  6  Exch.  248, 
namely,  "that  a  person  is  expected  to  an- 
ticipate and  guard  against  all  reasonable 
consequences,  but  that  he  is  not,  by  the  law 
of  England,  expected  to  anticipate  and 
guard  against  that  which  no  reasonable  man 
would  expect  to  occur,"  appears  to  contain 
the  only  rule  tenable  on  principle,  where 
the  liability  is  founded  solely  on  negligence, 
"Mischief  which  could  by  no  possibility 
have  been  foreseen,  and  which  no  reasonable 
person  would  have  anticipated"  may  be  the 
ground  of  legal  compensation  under  some 
rule  of  exceptional  severity,  and  such  rules, 
for  various  reasons,  exist;  but  under  an 
ordinary  rule  of  due  care  and  caution  it  can- 
not be  taken  into  account.  The  same  prin- 
ciple is  recognized  and  applied  in  Sullivan 
V.  Jefferson  Ave.  R.  Co.  133  Mo.  1,  32  L.  R. 
A.  167,  34  S.  W.  566,  and  also  in  the  largo 
number  of  cases  cited  in  the  dissenting  opin- 
ion in  Fuchs  v.  St.  Louis,  133  Mo.  168,  34 
L.  R.  A.  118,  31  S.  W.  115,  34  S.  W.  608.  A 
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reference  to  a  few  other  cases,  very  analo- 
.gous  to  tlie  case  before  us,  is  not  inappro- 
priate.   In  Sofield  v.  Sommers,  9  Ben.  526, 
Fed.  Cas.  No.  13,157,  the  facts  were  these: 
The  fumes  of  crude  petroleum  carried  in  a 
t&Yik  on  a  lighter  used  in  the  oil  trade  es- 
<5aped  into   a   locker,   which   locker, — there 
being    no   watchman    on    board,    when    the 
lighter  lay  one  night  with  other  vessels  at 
&  pier  in  Jersey  cSty, — was  forced  open  dur- 
in«r  the  night  by  a  thief,  who,  exploring  the 
locker  with  a  lighted  match,  set  fire  to  the 
^as   and  caused   an   explosion   and   a   fire, 
whereby  the  lighter  anil  the  libellant's  light- 
-er  that  lay  alongside  were  destroyed.    Held, 
"that  the  escape  of  the  gas  into  the  locker 
iv-as  an  accident,  and  the  presence  of  a  light- 
ed match  in  the  locker  not  the  natural  re- 
sult of  the  absence  of  a  watchmen;  that  be- 
4;ween  the  act  of  cmiission  charged  upon  the 
-defendant  and  the  explosion  charged  there 
inter\'ened   an  independent  human   agency, 
the  presence  of  which  had  no  natural  rela- 
tion  to  any  act  of  defendant,  and   which 
-therefore  entailed  no  responsibility  upon  the 
defendant  for  the  explosion.     In  the  case  of 
Stone  V.  Boston  d  A.  R.  Co,  171  Mass.  536, 
41  L.  R.  A.  794,  51  N.  E.  1,  decided  by  the 
supreme  judicial  court  of  Massachusetts,  in 
•July,  1898,  the  facts  were  that  the  railroad 
company  maintained   a   passenger   station, 
freight  house,  and  freight  yard,  all  adjoin- 
ing a  public  street  or  highway,  in  the  vil- 
lage of  Spencer.     On  one  side  of  the  freight 
house  was  a  wooden  platform  about  8  feet 
-wide,  and  set  on  posts  in  the  ground  about 
4  feet  high.     The  under  side  of  the  platform 
was  left  open  and  exposed.     It  seems  that 
the  railroad  company  was  in  the  habit  of 
storing  oil   in   barrels  on   and   under  this 
platform  until  called  for  and  taken  away 
hy  the  consignees,  and  that  in  consequence 
thereof  the  platform  had  become  saturated 
with   oil,   much   of   which   dripped   to   the 
ground  underneath,  saturating  the  rubbish 
and  straw  which  had  collected   there.     On 
September  13,  1893,  one  Casserly,  a  team- 
ster, brought  a  load  of  goods  to  this  plat- 
form to  be  shipped  by  the  railroad  company. 
Uehting  his  pipe,  he  threw  down  the  match, 
which   fell  to  the  ground,  underneath   the 
platform,  and  in  consequence  of  the  satura- 
tion  of  the  rubbish  and  the  platform  with 
oil  a  fire  resulted  which  spread  with  great 
rapidity,   exploding  several  barrels   of  oil, 
and    soon    communicating    with     plaintiff's 
buildings    fronting    upon    the     street,    and 
about   75  feet   distant  from   the  platform, 
which    buildings   it    destroyed.     The   testi- 
mony of  plaintiff  showed  that  some  25  to  30 
Iwrrels  of  oil  had  been  left  upon  the  plat- 
form for  more  than  forty-eight  hours  prior 
to  the  accident;  that  the  platform  had  been 
thoroughly  saturated  with  nil  for  at  least 
<ight   years.    The    action    was    to    recover 
from   the   railroad   company   the  value   of 
plaintiff's   buildings   thus     destroyed.     The 
lower  court  directed  a  verdict  for  defendant, 
upon  which  judgment  was  entered,  and  this 
action  of  the  lower  court  is  approved  and 
aflnnned  by  the  supreme  court.    After  con- 
sidering the  evidence  somewhat  in   detail. 
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the  court  reaches  the  conclusion  that  the 
railroad  company  was  guilty  of  negligence 
in  the  keeping  of  the  oil  and  in  the  mainte- 
nance of  the  platform  saturated  as  it  was 
with  oil.  Having  reached  this  conclusion, 
the  court  proceeds  to  inquire  whether  this 
state  of  facts  was  the  proximate  cause  of 
the  accident,  so  as  to  result  in  the  liability 
of  the  company.  Discussing  this  feature  of 
the  c^se,  the  court  says:  **Nevertheless  the 
question  remains,  and  in  our  view  this  be- 
comes the  important  and  decisive  question  of 
the  case,  whether,  assuming  that  the  defend- 
ant was  thus  in  fault,  the  plaintiff  intro- 
duced any  evidence  which  would  warrant 
a  finding  by  the  jury  that  the  damage  to  his 
property  was  a  consequence  for  which  the 
defendant  is  responsible;  or,  in  other  words, 
whether  the  act  of  Casserly  in  starting  the 
fire  was  such  a  consequence  of  the  defend- 
ant's original  wrong  in  allowing  the  oil  to 
remain  upon  the  platform  that  the  defend- 
ant is  responsible  to  the  plaintiff  for  it. 
.  .  •  The  rule  is  very  often  stated  that 
in  law  the  proximate,  and  not  the  remote, 
cause  is  to  be  regarded,  and  in  applying  this 
rule  it  is  sometimes  said  that  the  law  will 
not  look  back  from  the  injurious  sequences 
beyond  the  last  sufficient  cause,  and  espe- 
cially that  where  an  intelligent  and  respon- 
sible human  being  has  intervened  between 
the  original  cause  and  the  resulting  damage 
the  law  will  not  look  back  beyond  him.  This 
ground  of  exonerating  an  original  wrong- 
doer may  be  found  discussed  or  suggested  in 
the  following  decisions  and  text-books, 
among  others :  [Here  follows  a  host  of  ref- 
erences bearing  upon  the  question.  There- 
upon the  court  continues  its  discussion.] 
It  cannot,  however,  be  considered  that  in  all 
cases  the  intervention  even  of  a  responsible 
and  intelligent  human  being  will  absolutely 
exonerate  a  preceding  wrongdoer.  Many 
instances  to  the  contrary  have  occurred,  but 
these  are  usually  cases,  where  it  has  been 
found  that  it  was  the  duty  of  the  original 
wrongdoer  to  anticipate  and  provide  against 
such  intervention,  because  such  intervention 
was  a  thing  likely  to  happen  in  the  ordinary 
coiirse  of  events.  .  .  .  Was  the  starting 
of  the  fire  by  Casserly  the  natural  and  prob- 
able consequence  of  the  defendant's  negli- 
gent act  in  leaving  the  oil  upon  the  plat- 
form? According  to  the  usual  experience 
of  mankind  ought  this  result  to  have  been 
apprehended?  The  question  is  not  whether 
it  watJ  a  possible  consequence,  but  whether 
it  was  probable;  that  is,  likely  to  occur  to 
the  usual  experience  of  mankind.  That  this 
is  the  true  test  of  responsibility  applicable 
to  a  case  like  this  has  been  held  in  very 
many  cases  according  to  which  a  wrongdoer 
is  not  responsible  for  a  consequence  which 
is  merely  possible  according  to  occasional 
experience,  but  only  for  a  consequence  which 
is  probable  according  to  the  ordinary  and 
usual  experience.  One  is  bound  to  anticipate 
and  provide  against  wh^t  usually  happens, 
and  what  is  likely  to  happen;  but  it  would 
impose  too  heavy  a  responsibility  to  hold 
him  bound  in  like  manner  to  guard  against 
what  is  unusual  and  unlikely  to  happen,  or 
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what,  as  it  is  sometimes  said,  is  only  re- 
motely and  slightly  probable.  A  high  de- 
gree of  caution  might,  and  perhaps  would, 
guard  against  injurious  consequences  which 
are  merely  possible;  but  it  is  not  negligence 
in  a  legal  sense  to  omit  to  do  so.  .  .  . 
Tried  by  this  test  the  defendant  is  not  re- 
sponsible for  the  consequences  of  Casserly's 
act.  There  was  no  close  connection  between 
it  and  the  defendant's  negligence.  There 
was  nothing  to  show  that  such  a  conse- 
quence had  ever  happened  before  during  the 
eight  years  covered  by  the  plaintiff's  testi- 
mony,* or  that  there  were  any  existing  cir- 
cumstances which  made  it  probable  that  it 
would  happen.  It  was,  of  course,  possible 
that  some  careless  person  might  come  along 
and  throw  down  a  lighted  match  where  a  fire 
would  be  started,  .  .  .  but  it  was  not 
according  to  the  usual  and  ordinary  course 
of  events.  In  failing  to  anticipate  and 
guard  against  such  an  occurrence  or  acci- 
dent, the  defendant  violated  no  legal  duty 
which  it  owed  to  the  phaintiff."  It  being 
contended,  however,  that  the  negligence  of 
the  railroad  company  concurred  with  that 
of  Casserly  to  produce  the  injury,  the  court 
met  that  contention  as  follows:  "The  plain- 
tiff further  contends  that  the  negligence  of 
the  defendant  in  keeping  the  oil  upon  the 
platform  was  concurrent  with  the  careless 
act  of  Casserly,  and  that  therefore  it  was  a 
case  where  two  wrongdoers,  acting  at  the 
same  time,  contributed  to  the  injurious  re- 
sult. But  this  is  not  a  just  view  of  the 
matter.  The  negligence  of  the  defendant 
preceded  that  of  Casserly,  and  was  an  ex- 
isting fact  when  he  intervened."  The  ap- 
plication of  the  principles  announced  in 
these  cases  and  text-books  to  the  case  be- 
fore us  is  obvious.  To  warrant  the  infer- 
ence of  negligence  on  the  part  of  the  city, 
it  is  necessary  to  conclude:  (1)  That  oil 
works  would  burn;  (2)  that  by  reason 
thereof  oil  would  flow  into  the  sewer;  (3) 
that  oil  reached  the  sewer  in  sufficient  quan- 
tities to  generate  gas  sufficient  in  quantity 
to  explode  it;  (4)  that  during  the  period 
whilst  the  oil  was  in  the  sewer  someone  with 
a  lighted  candle  would  cross  a  drain  leading 
into  a  private  sewer,  leading  in  turn  into 
another  sewer,  which,  in  turn,  led  into  the 
Mill  Creek  sewer;  and  (5)  that,  before  the 
happening  of  this  later  occurrence,  the  city 
could  have  removed  the  oil  or  the  gases, 
although,  as  the  testimony  shows,  no  method 
for  doing  so  existed  unless  we  adopt  the 
individual  theory  of  the  witness  Hunicke, 
which,  as  has  already  been  stated,  should  be 
entirely  eliminated  from  consideration  in 
this  case.  In  short,  this  case  presents  the 
instance  of  an  injury  which  could  not  have 
reasonably  been  anticipated.  It  would  not, 
unless  in  exceptional  cases,  have  happened. 
Whilst  the  explosion  was  possible,  it  was  not 
probable,  according  to  ordinary  and  usual 
experience.  Although  the  sewer  had  been 
in  existence  for  some  thirty-four  years,  no 
such  explosion  had  ever  happened  before, 
and.  in  all  likelihood,  will  never  happen 
Again.  Had  it  not  been  for  Humpert's  le- 
gitimate act,  the  oil  and  the  gases  might 
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have  remained  In  the  sewer  without  injury 
to  anyone  until  the  subsidence  of  the  higb 
water  in  the  river,  and  without  any  founda- 
tion for  fear  of  hurtful  consequences.  The- 
facts  of  the  case  simply  present' a  case  of  in- 
evitable accident  for  which  the  city  cannot 
be  held  responsible,  because  it  was  not  neg- 
ligent. 

8.  Counsel  for  respondent  strenuously 
urges  upon  the  court  the  plea  of  res  judi- 
cata, relying,  in  its  support,  upon  the  opin> 
ion  and  judgment  of  this  court  m  the  former 
appeal  between  these  parties.  When  the 
case  was  here  before,  it  came  up  on  plain- 
tiff's appeal  from  an  involuntary  nonsuit, 
which  she  was  compelled  to  suffer.  Th^ 
only  question  which  was  then  presented  to 
the  court  was  whether,  upon  the  evidence 
then  submitted  to  the  jury  and  preserved  in 
the  record,  she  made  out  a  prima  facie  case- 
entitling  her  to  go  to  the  jury.  The  coui-t 
held  that  she  did  make  out  such  prima  facie 
case,  and  reversed  the  judgment  and  re- 
manded the  case  for  a  new  trial.  Upon  the 
retrial,  her  case  was  sent  to  the  jury,  coun- 
tervailing evidence  was  offered  by  the  de- 
fendant, instructions  were  given,  others  re- 
fused, rulings  were  had  on  the  competency 
and  admissibility  of  testimony,  and  the  ap- 
pellant now  appeals  from  the  judgment  ren- 
dered against  it  in  favor  of  the  respondent. 
Appellant  is,  of  course,  entitled  to  be  heard 
on  the  matters  of  which  it  complains,  and 
to  have  the  case,  as  it  appears  from  the 
present  record,  reviewed  by  this  court- 
Moreover,  a  careful  comparison  of  the  facts 
as  they  appear  from  the  record  now  here 
with  the  facts  as  stated  by  Judge  Barclay 
in  his  opinion  based  upon  the  record  then 
before  the  court  shows  that  they  are  not  the 
same,  but  differ  in  many  essential  particu- 
lars. Under  such  circumstances,  the  doc- 
trine of  res  judicata  does  not  apply.  A  ref- 
erence to  a  few  cases  on  this  subject  decided 
by  our  own  appellate  courts  will  suffice. 
»s7ci w/wu^er  v.  Hpraul,  114  Mo.  551.  21  S. 
W.  515,  859;  Kelly  v.  Thuey,  143  Mo.,  loc, 
cii.  437,  45  S.  W.  300 ;  May  v.  Crawford,  150 
Mo.,  loc  eit.  525,  51  S.  W.  693;  Gratton  <€ 
K.  Mfg.  Co.  w  Troll,  77  Mo.  App.,  loc.  cit. 
344.  The  view  we  have  taken  of  this  case 
makes  it  unnecessary  to  review  the  instruc- 
tions given  and  refused.  This  suit  was  in- 
stituted in  September,  1892.  It  was  tried 
three  times  in  the  St.  Louis  circuit  court, 
once  in  the  county  of  St.  Louis,  and  it  was. 
argued  in  this  court  at  least  four  times. 

As,  in  our  opinion,  the  defendant  cannot 
be  held  liable  in  this  action,  it  will  serve  no 
useful  purpose  to  remand  the  case  for  a 
neiv  trial.  In  so  far  as  the  opinion  in  Fuck» 
v.  8t.  Louis,  133  Mo.  168,  34  L.  R.  A.  118, 
31  S.  W.  115,  34  S.  W.  508,  conflicts  witlv 
this  opinion,  it  is  overruled,  and  the  judg- 
ment of  the  court  below  is,  with  the  concur^ 
rence  of  the  other  judges,  reversed. 

Burgess,  Ch.  J.,  and  Sherwood,  Rob- 
inson, Valliant,  and  Gantt,  J  J.,  concur. 
Brace,  J.,  concurs,  except  as  to  paragraphs. 
1  and  5  of  the  opinion.     Marsliall,  J.,  nol 

sitting. 
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SWIFT  &  COMPANY,  Plff,  in  Err^ 

V, 

Edward  BLEISE. 


<• 


.Neb.. 


.) 


*].  A.11evatloii  tbat  defendant  corpo- 
rAtiom  did  certain  thlnsa  by  it*  fore- 

ni«a  U  a  Bnfflclent  allegation  of  the  lat- 
ter*s  aDthorlly,  an  agalnat  an  objection  to 
all  evidence  at  the  trial. 

S.  Neffllveut  act  of  a  foreman,  with  gen- 
eral control,  and  authority  to  employ  and 
discharge  workmen,  in  ordering  a  subject 
worlcman  upon  an  elevator,  and  himself  op- 
erating the  elevator  with  negligence,  to  the 
workman*8  injury, — Held,  properly,  regarded 
by  the  trial  court  as  not  the  act  of  a  fellow 
servant,  but  of  a  vice  principal. 

S.  Inatrnctlon  that  defendant's  an- 
swer denied  lameness  of  plaintiff,  where 
answ^er  really  denied  that  it  was  caused  by 
defendant,  and  by  the  means  alleged, — Held, 
prejudicial  error,  where  there  was  evidence 
tendiug  to  show  a  previously  existing  lame- 
ness. 

4.  Refusal  of  instrnction  to  the  effect 
that  defendant  was  not  responsible 
for  damage  cuused  by  want  of  reasonable 
care  on  plaintiff's  part  after  the  alleged  in- 
jury,— Held,  erroneous,  where  evidence  had 
been  admitted,  without  objection,  tending  to 
show  that  plaintiff's  condition,  expense,  and 
suffering  were  In  part  due  to  his  failure  to 
exercise  reasonable  care  after  the  hurt  re- 
ceived. 

(February  6,  1902.) 

ERROR  to  the  District  Court  for  Douglaa 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  personal  iniuries  for  which  de- 
fendant was  alleged  to  be  responsible.  Re- 
versed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Mr,  I.  R.  Andrews  for  plaintiff  in  er- 
ror. 

Messrs,  Ed.  P.  Sntitli  and  James  B. 
fllieaan,  for  defendant  in  error: 

It  was  unnecessary -to  allege  in  this  peti- 
tion anything  further  than  such  facts  as 
would  warrant  an  inference  of  superiority 
on  the  part  of  Apel  over  Bleise,  and  the  neg- 
ligence of  such  superior  servant. 

Burlington  d  M,  River  R.  Co.  v.  Crockett, 
19  Neb.  138,  26  N.  W.  921;  Chicago,  B.  d 
Q.  R.  Co.  V,  Sullivan,  27  Neb.  673,  43  N.  W. 
415;  Sioux  City  d  P.  R.  Co.  v.  Smith,  22 

Headnotes  by  Hastings^  C. 


Note. — As  to  vice  prlnclpal^lp  considered 
with  reference  to  the  superior  rank  of  a  negli- 
gent servant,  see.  In  this  series,  Stevens  v. 
Cbamberlln  (C.  C.  App.  Ist  C.)  61  L.  R.  A. 
513,  and  note. 

As  to  vice  princlpalship  determined  with  ref- 
erence to  the  character  of  the  act  which  caused 
the  injury,  see  Lafayette  Bridge  Co.  v.  01  sen 
(C.  C.  App.  7th  C.)  54  L.  R,  A.  33,  and  note; 
altn  Wellston  Coal  Co.  v.  Smith  (Ohio)  55  L.  R. 
A.  99.  • 
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Neb.  776,  36  N.  W.  285;  Union  P.  R.  Co.  t. 
Doyle,  50  Neb.  555,  70  N.  W.  43;  New  Oma- 
ha  ThomeonrHouaton  Electrio  Light  Co.  v. 
Baldwin  (Neb.)  87  N.  W.  27. 

The  vice  principars  character  as  such 
comes  from  his  authority  and  his  direct 
renresentation  of  his  master. 

Burlington  d  M.  River  R,  Co.  v.  Crockett, 
19  Neb.  138,  26  N.  W.  921;  Siouw  City  d 
P.  R.  Co.  V.  Smith,  22  Neb.  775,  36  N.  W. 
285;  Chicago,  B.  d  Q.  R.  Co.  v.  Sullivan,  27 
Neb.  673,  43  N.  W.  415;  Crystal  Ice  Co.  v. 
Sherlock,  37  Nc*.  19,  65  N.  W.  294;  Union 
P.  R.  Co.  V.  Doyle,  50  Neb.  555,  70  N.  W. 
43 ;  Pittsburg  Bridge  Co.  v.  Walker,  170  111. 
550.  48  N.  K.  915;  8h4imway  v.  Walworth 
d  N.  Mfg.  Co.  98  Mich.  411,  57  N.  W.  251; 
lUinois  C.  R.  Co.  v.  Coleman,  22  Ky.  L.  Rep. 
878,  59  S.  W.  13. 

Hastinea*  C,  filed  the  following  opinion : 
Thirty-peven  assignments  oi  error  are 
made  in  this  case.  Comparatively  few  of 
them,  however,  are  ur^d  by  counsel,  and 
only  those  will  be  considered.  The  first  is 
that  the  petition  does  not  state  a  cause  of 
action,  for  the  reason  that  it  is  nowhere  al- 
leged that  the  foreman,  Fred  Apel,  had  au- 
thority or  control  over  the  plaintiff,  or  that 
it  was  any  part  of  his  duty  to  operate  the 
elevator  in  question.  The  defendant  com- 
pany says  that  such  an  allegation  was  nec- 
essary to  disclose  a  ri^ht  of  action  against 
it.  The  plaintiff's  claim  in  this  action  is 
that  he  was  ordered  by  the  defendant, 
through  ita  foreman,  Mr.  Apel,  to  place  two 
trucks  upon  the  elevator  in  defendant's 
packing  house,  and  to  go  down  into  the  low- 
er part  of  said  building  to  obtain  material 
for  sausages  required  on  the  sixth  floor,  for 
the  purpose  of  smoking  them;  that  the  ele- 
vator man  was  absent,  and  the  foreman  in- 
structed plaintiff  to  place  himself  and  the 
trucks  upon  the  elevator,  and  that  it  would 
be  operated  by  the  foreman  himself;  that 
he  did  so;  that  the  foreman  attempted  to 
manage  the  elevator  and  lower  it^  but  was 
ignorant  of  its  manner  of  operation,  and  in- 
competent to  perform  such  duties,  and  low- 
ered the  elevator  so  carelessly,  negligently, 
and  recklessly,  and  with  such  want  of  skill, 
that  it  fell  to  the  bottom  of  the  building 
with  such  violence  that  plaintiff  was  thrown 
against  its  tioor  and  upon  the  trucks,  and 
sustained  injury  in  the  breaking  of  the  knee 
cap  of  his  left  leg,  injuring  the  tendons  and 
ligaments  connected  with  it,  and  was  other- 
wise bruised;  that  his  injuries  were  caused 
by  the  ignorance,  carelessness,  negligence, 
ajid  lack  of  skill  of  the  foreman,  of  which 
plaintiff  was  not  previously  advised.  The 
answer  admits  that  defendant  is  a  corpora- 
tion; admits  tliat  plaintiff  was  in  its  serv- 
ice prior  to  August  3,  1804,  and,  with  other 
employees,  accustomed  to  use  the  elevator 
and  go  up  and  down  with  trucks  "as  direct> 
ed;"  that  Apel  operated  the  elevator  in 
which  the  plaintiff  was  descending;  d^iies 
that  plaintiff  was  injured  as  alleged ;  denies 
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that  the  alleged  "lameness  and  sUftness  in 
his  left  knee,  as  well  as  his  suffering  in  body 
and  mind,  is  in  any  wise  owing  to  or  the 
result  of  any  injury  received  by  him  in  go- 
ing down  in  said  elevator,  as  set  forth  in 
said  plaintiff's  petition;"  and  denies  gener- 
ally. Plaintiff's  allegation  was  that  defend- 
ant ordered  these  things  to  be  done,  and  the 
admission  is  that  the  plaintiff  was  accus- 
tomed to  use  this  elevator  ''as  directed." 
Ordinarily  it  is  sufficient  to  enable  one  to 
introduce  proof  of  acts  done  by  means  of  an 
agent,  to  allege  that  the  principal  did  it. 
Bank  of  Metropolis  v,  Outtschliok,  14  Pet. 
19,  10  L.  ed.  335;  Hooaac  Min.  d  Mill.  Co. 
V.  Donat,  10  Colo.  529,  16  Pac.  157 ;  Edison 
Electric  Light  Co.  ▼.  United  States  Electric 
Lighting  Co.  36  Fed.  134;  Bumham  v.  Mil- 
toaukecy  69  Wis.  379,  34  N.  W.  389;  Todd 
v.  Minneapolis  d  8t.  L.  R.  Co.  37  Minn.  358, 
35  N.  W.  5.  Of  course,  the  defendant  corpo- 
ration could  act  only  by  an  agent.  It  would 
seem  that  the  allegations  here  are  sufficient 
to  indicate,  at  least  after  a  verdict,  that  the 
several  directions  which  plaintiff  is  alleged 
to  have  received  came  from  defendant  by 
authority,  and  that  Apel  had,  with  defend- 
ant's assent,  control  of  the  appliances  which 
it  is  admitted  that  plaintiff  was  accustomed 
to  use  "as  directed."  Assuming,  then,  that 
Apd's  authority  is  sufficiently  indicated,  the 
question  is  whether  the  injury,  under  the 
circumstances,  is  simply  a  result  of  the  acts 
of  a  fellow  servant, — ^a  risk  which  the 
plaintiff  had  assumed,— or  of  negligence  by 
a  vice  principal.  Undoubtedly  the  simple 
fact  that  Apel  was  foreman  would  not  cause 
an  injury  arising  from  his  merely  assisting 
in  the  work,  entirely  independent  and  apart 
from  any  exercise  of  authority  by  him,  to  be 
imputed  to  the  employer.  No  decisions  of 
'  this  court,  nor  of  any  other,  have  been  called 
to  our  attention  which  preclude  the  same 
person  acting  at  different  times  in  different 
capacities.  He  might  be  foreman  at  one 
time,  and  assistant  workman  at  another, 
and  that  all  on  the  same  day  and  in  the 
same  place,  so  far  as  any  decisions  cited 
here  are  concerned.  Counsel  for  the  defend- 
ant is  entirely  correct  in  saying  that  the 
decisions  of  Uiis  court  do  not  hold  "that 
the  master  is  liable  for  the  personal  act  of 
the  foreman  wholly  disconnected  with  his 
duties  of  supervision."  Liability  for  the 
acts  of  a  vice  principal  is,  in  this  state,  de- 
rived from  the  authority  given  him,  and,  of 
course,  cannot  be  separated  from  an  exer- 
cise of  that  authority.  The  question  here 
is  whether  or  not  the  action  of  Apel  in  or- 
dering the  plaintiff  on  the  elevator  with  the 
trucks,  and  in  nimself  undertaking  the  task 
o2  lowering  him,  were  so  far  separate  trans- 
actions that  the  latter  is  to  be  considered  as 
wholly  distinct  from  the  duty  of  supervi- 
sion. It  would  not  seem  so.  If  tlie  doc- 
trine of  responsibility  for  the  act  of  the  vice 
principal  is  to  be  derived  from  his  authori- 
ty, it  ought  to  be  applied  whenever  the  vice 
principal's  negligence  coincides  with  an  ex- 
ercise of  that  authority.  Tlie  position  of 
plaintiff  is  quite  different  from  that  in 
which  he  would  have  been  if  he  had  at  his 
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own  instance,  and  without  specific  direction^ 
entered  upon  the  elevator  with  the  trucks, 
and  a  fellow  workman,  or  even  the  foreman 
himself,  had  simply  volunteered  to  lower 
the  elevator.  He  would  have  been  taking 
the  risk  himself.  Here  he  was  ordered  in- 
to the  elevator  with  the  trucks  by  the  fore- 
man, who  is  ccriceded  to  have  had  the  au- 
thority, in  fact,  and  the  right  to  employ  and 
discharge  workmen.  His  refusal  would  un- 
doubtedly have  cost  him  his  places  While 
carrying  out  this  order  he  was  injured,  as 
the  jury  find,  by  the  fault  of  this  foreman. 
The  trial  court  held  that  under  such  circum- 
stances the  negligence  of  the  foreman  is  to 
be  deemed  the  negligence  of  his  employer. 
In  this  respect  we  are  unable  to  distinguish 
this  case  from  Crystal  Ice  Co.  v.  Sherlock, 
37  Neb.  19.  55  N.  W.  294;  SiousB  City  d  P. 
R.  Co.  V.  Smith,  22  Neb.  775,  36  N.  W.  285; 
New  Omaha  Thomson-Houston  Electric 
TAght  Co.  V.  Bnldtcin  (Neb.)  87  N.  W.  27. 
The  negligent  act  was  not  by  any  means 
wholly  disconnected  with  his  duties  of  su- 
pervision. It  was  the  direct  result  of  his 
exercise  of  those  duties  in  giving  orders  to, 
and  directing  the  movements  of,  plaintiff  in 
connection  with  his  own  contemporaneous 
acts.  To  hold  that  the  sole  cause  of  the  in- 
jury was  the  bad  manipulation  of  the  ele- 
vator is  to  ignore  a  large  part  of  the  trans- 
action, and  the  important  part,  so  far  as 
plaintiff's  position  is  concerned.  That 
manipulation  was  only  a  part  of  the  fore- 
man's authoritative  arrangements. 

There  are  various  errors  complained  of, 
in  the  giving  and  refusal  of  instructions, 
which  must  be  noted.  The  first  is  a  com- 
plaint that  the  trial  court  misstated  defend- 
ant's answer.  The  statement  in  paragraph 
2  of  the  instruction  is,  "Defendant  denies 
that  the  plaintiff  was  injured  in  manner  and 
form  as  stated  in  his  petition,  and  denies 
the  alleged  lameness  of  plaintiff,  and  de- 
nies each  and  every  allegation."  This  in- 
struction, given  on  the  court's  own  motion, 
is  in  accordance  with  certain  refusals  of  in- 
structions asked  by  the  defendant,  which 
will  be  considered  later.  The  doft^ndant 
complains  that  it  indicates  a  complete  de- 
nial of  any  injury  to  the  plaintiff,  and  any 
lameness  on  his  part,  whereas  the  answer  is 
a  denial  that  plaintiff  was  injured  as  al- 
leged, and  a  statement  "that  the  alleged 
lameness  and  stiffness  in  his  left  knee,  as 
well  as  his  suffering  in  body  and  mind,  is  in 
no  wise  owing  to,  or  the  result  of,  any  in- 
jury received  by  him  while  going  down  in 
said  elevator,  as  set  forth  in  said  plaintiff's 
petition."  That  this  is  quite  decidedly  a 
different  matter  from  a  complete  denial  that 
any  injury  was  received,  or  that  any  lame- 
ness existed  at  the  time  of  the  trial,  must 
be  conceded.  In  some  stetes  of  the  evidence 
it  might  be  entirely  unprejudicial.  In  this 
case,  however,  we  find  that  plaintiff,  in  his 
brief,  concedes  "there  was  some  evidence  re- 
ceived, which,  if  the  proper  issues  had  been 
raised  by  the  answer,  might  have  entitled 
the  defendant  to  have  submitted  to  the  jury 
the  question  of  the  condition  of  plaintiff's 
knee  prior  to  the  accident,  and  also  whether 
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or   not  the  injury  was  aggravated  by  his 
own  conduct." 

By   instruction   No. '  10   defendant   asked 
llie  court  to  charge  that  it  was  the  plain- 
t^iflfs  duty  to  take  all  reasonable  care  of  the 
injured  knee,  and  that  if  he  failed  to  take 
such  care,  and  conducted  himself  in  a  man- 
ner to  aggravate  and  enhance  the  alleged 
injury,  and  on  account  of  his  failure  the  in- 
jury was  increased  or  enhanced,  he  was  not 
entitled  to  damages  which  resulted  from  his 
failure  to  take  such  proper  and  reasonable 
care     This  instruction  was  refused.     It  has 
to  be  admitted  that  the  matter  sought  by 
the  above  instruction  to  be  laid  before  the 
jury     was    not  specifically  pleaded.     It  is 
elaimed  on  behalf  of  plaintiff,  in  the  first 
place,  that  any  error  in  refusing  said  in- 
struction was  cured  by  the  general  instruc- 
tion on  damages  given  by  the  court  in  its 
No.    5.    This   instruction   was   as   follows: 
**You  are  instructed  that,  if  you  find  for  the 
plaintiff,  you   will   assess   the  damages   to 
which  you  believe  him  entitled  as  shown  by 
the  evidence.    In  so  doing  you  should  al- 
\aw  him  his  necessary  expenses  for  treat- 
ment of  bis  injuries  while  in  the  hospital, 
and  reasonable  compenstion  for  his  loss  of 
time  in  consequence  of  the  injuries  inflicted 
upon  him,  if  vou  find  such  injuries  were  in- 
flicted upon  him  through  the  carelessness, 
n^lect,  or  negligence  of  the  defendant^  as 
hereinbefore  explained, — a  just  and  reason* 
able  compensation  on  account  of  the  pain 
and  sufTering,  if  any  has  been  shown  by  the 
evidence,  caused   by  said   injuries;    and   if 
you  find  from  the  evidence  that  the  plain- 
tiff's injuries  are  permanent,   and  that  a 
partial  disability,  resulting  from  those  in- 
juries, will  continue  in  the  /uture,  you  may 
allow  plaintiff  something,  also,  on  account 
of  such  future  disability,  taking  care  that 
such  allowance  is  just  and  reasonable,  and 
supported   by  a  preponderance  of  the  evi- 
dence."   This    instruction,    it    will    be    ob^ 
served,  while  very  clearly  stated,  and  plac- 
ing the   proper  elements   of   damages   dis- 
tinctly before  the  jury,  contains  no  excep- 
tion as  to  aggravation  by  plaintiff's  care- 
lessness, or  as  to  the  consideration  of  his 
previous  condition.     We  do  not  see  how  this 
instruction  No.  5,  while  admittedly  correct 
in  stating  the  positive  elements  which  go  to 
make  np  the  damages  in  a  case  of  this  kind, 
can  be   held  to  take  the  place  of  defend- 
ant's requested  instruction  as  to  the  nega- 
tive elements  which  it  is  admitted  the  evi- 
dence in  this  case  developed.     Counsel  for 
plaintiff  contends  that  instruction   No.    10 
was  not  embraced  within  the  issues;   that 
this  matter  of  subsequent  conduct  of  plain- 
tiff, and  of  his  previous  condition,  must  be 
flpecifically  pleaded,  in  order  to  be  availa- 
ble by   way  of   instruction.     Of   course,   if 
this  is  true,  the  evidence  was  not  admissible 
under  the  pleadings,  and  the  failure  to  sub- 
mit it  by  instructions  cannot  be  complained 
of.    Union  P.  R,  Co.  v.  Elliotty  54  Neb.  305, 
74  N.  W.  627;  Chicago,  B.  d  Q.  R.  Co.  v. 
Oycier,  58  Neb.  1,  78  N.  W.  359,  and  Union 
Flock-Yards  Co.  v.  Goodwin,  57  Neb.  138,  77 
K.  W.  357,  are  cited  to  uphold  this  conten- 
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tion.  All  three  of  these  cases  are  holdings 
that  contributory  negligence,  as  a  defense 
to  an  action,  must  be  alleged.  They  are  not 
cases  holding  that  mere  proof  in  reduction 
of  damages  must  be  based  upon  a  specific 
allegation;  nor  do  they  hold  that  a  defend- 
ant is' not  entitled  to  have  the  effect  of  such 
evidence  stated  to  the  jury,  in  the  absence 
of  specific  allegations.  Instruction  No.  10 
only  asked  that  the  evidence  be  considered 
in  reduction  of  damages,  and  it  would  seem 
that  evidence  for  that  purpose  was  CKMupe- 
tent,  and  an  instruction  submitting  such 
evidence  to  the  jury  right  and  j^roper,  with- 
out any  specific  allegi^tionf  l^uch  matters 
are  peculiarly  within  tlie  knowledge  of 
plaintiff.  They  are  liable  not  to  come  to 
defendant's  knowledge  until  the  trial,  and, 
if  they  appear  for  the  first  time  in  the 
course  of  it,  they  are  proper  matters  for  the 
jury's  consideration.  They  would  seem  to 
be  distinctly  part  of  these  matters  in  miti- 
gation of  the  injury;  rather  than  of  dama- 
ges actually  arising  from  it,  which  Green- 
leaf  says  may  always  be  shown.  2  Red- 
field's  ed.  Oreenl.  Ev.  §  266;  Crete  v.  CUlda, 
11  Neb.  262,  »  N.  W.  55;  1  Knc.  PL  &  Pr. 
'  p.  827.  The  defendant  would  seem  to  have 
the  right  to  have  them  submitted  in  a  prop- 
erly drawn  instruction  for  that  purpose. 
This  was  especially  true  in  connection  with 
the  version  Of  defendant's  answer  which 
was  ^iven  by  the  trial  court  to  the  jury. 
The  instruction  given,  with  the  refusal  of 
the  one  requested  by  defendant,  would  indi- 
cate that  the  court's  view  was  either  the  one 
now  taken  by  the  plaintiff's  counsel,  that 
the  matter  was  not  in  issue,  or  else  one 
which  the  plaintifTs  brief  admits  was 
wrong,  namely,  that  there  was  no  evidence 
to  support  it.  It  would  seem  that  there 
was  error,  and  error  liable  to  be  prejudi- 
cial, in  the  two,  taken  together. 

Tlie  other  complaints  of  both  instructions 

fiven  and  those  refused  are  based  upon  the 
efendant's  assumption  that  the  injury  was 
the  result  of  Apel's  nersonal  act,  and  not 
the  result  of  any  act  of  himself  as  foreman ; 
and,  as  we  have  not  deemed  that  contention 
well  taken,  it  is  not  necessary  to  consider 
them  further. 

Complaint  is  made  because  of  the  refusal 
of  the  trial  court  to  permit  defendant  to 
prove  that  the  falling  of  the  elevator  five 
floors  would  have  resulted  in  the  breaking 
of  its  frame.  It  was  objected  to  as  incom- 
petent, and  it  must  be  said  that  there  is  no 
showing  that  the  witness  knew  anythin^^ 
more  about  that  part  of  the  matter  than  the 
jurors  themselves  might  be  presumed  to 
know.  Whether  opinion  evidence  should  be 
taken  on  this  subject  at  all  was  probablv 
discretionary  with  the  court,  but,  at  all 
events,  the  qualification  of  the  witness  is 
not  shown  to  have  been  such  that  his  an- 
swers would  have  been  valuable. 

Complaint  is  made  of  the  misconduct  of 
two  of  the  jurors  in  taking  notes  of  the  evi- 
dence at  the  trial.     We  are  not  prepared  to 
say  that  this  was  misconduct,  in  and  of  it- 
t  self.     It   is   difficult   to   conceive   how   this 
'  could  have  happened  to  any  great  extent  in 
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a  public  trial  without  eoming  to  a  diligent 
defendant's  knowledge,  and ,  if  it  did,  of 
course,  error  would  oe  waived  if  no  objec- 
tion was  taken.  In  some  of  the  states,  tak- 
ing notes  by  jurors  is  eqcprepsly  a,uUiprized 
by  statute.  It  does  not  seem  to  be  neces- 
sarily prejudicial.  It  is  not  claimed  that 
any  prejudicial  circumstances,  beyond  the 
bare  fact  that  two  of  the  jurors  took  short- 
hand notes  of  greater  or  less  extent,  is 
shown.  From  the  affidavit  of  one  of  the 
note  takers  and  of  other  jurors,  the  trial 
court  would  have  been  amply  warranted  in 
finding  that  shorthand  notes  were  taken  by 
Smith  and  Weinberger,  but  were  not  read 
or  referred  to  in  the  jury  room.  This 
would  not,  in  our  opinion,  call  for  a  rever- 
sal of  the  case. 

The  complaint  of  i>rejudice  on  the  part  of 
the  juror  Adams  it  is  not  necessary  to  dis- 
cuss, as  he  cannot  serve  again  on  this  case. 

For  the  error  in  telling  the  jury  that  de- 
fendant denied  the  lameness,  and  in  refus- 
ing to  instruct  that  defendant  was  not  re- 
sponsible for  any  additional  injury  caused 
by  plaintiff's  own  carelessness  and  neglect 
of  reasonable  subsequent  precautions,  the 
cause  should  be  reversed.  It  is  therefore 
recommended  that  the  cause  be  reversed  and 
remanded  for  further  proceedings.  • 

Day  and  Kirkpatrlok,  CO.,  concur. 

Per  Guriams 

For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  District  Court 
ia  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings. 
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•1.  Tax  leiricd  on  real  estate  for  sen* 
eral  revenue  purposes,  or  by  way  of  spe- 
cial assessment  for  benefits  received  on  ac- 
count of  local  improvements,  is  not  a  debt, 
in  the  ordinary  meaning  of  the  word,  against 
the  owner  of  the  property,  to  be  enforced  as 
a  personal  liability,  but  a  chai^ge  upon  the 

.  real  estate  against  which  assessed,  to  be  en- 
forced and  collected  by  a  sale  of  the  proper- 
ty liable  for  the  taxes  so  levied  and  assessed. 

2.  By  reason  of  the  provision  of  |  144, 
art.  1,  chap.  77,  Comp.  Stat.  1901,  an  injunc- 
tion will  not  be  granted  to  restrain  the  col- 
lection of  taxes,  unless  the  assessment  Is 
void,  or  levied  for  an  illegal  or  unauthorized 
purpose. 

^Headnotes  by  Holcomb^  J. 


8.  Ordinarily  tlie  rule  of  estoppel  in 
pal«  will  not  be  held  applieable  to  the 

acts  of  municipal  officers  in  the  exercise  of 
governmental  agencies  of  the  municipality  of 
which  they  are  public  agents;  and  where  a 
city  treasurer  erroneously  and  by.  mistake 
marked  on  the  tax  records  of  his  office  that 
certain  taxes  levied  on  real  estate  were 
**paid,"  and  a  third  party,  relying  on,  and  ia 
faith  of,  the  record  so  erroneously  made, 
loaned  money  and  acquired  title  to  the  land* 
believing  the  taxes  assessed  thereon  were 
paid, — Held,  that  the  rule  of  equitable  es- 
toppel did  not  apply  as  against  the  munici- 
pality, and  that  It  could  not  by  injunction 
t>e  restrained  from  enforcing  the  collection 
of  the  taxes  actually  due  and  unpaid,  which 
had  been  lawfully  levied  and  assessed  on  sacli 
property. 

On  Rehearing, 

t4.  It  seems  that  ^vbere  the  agreut  of 
a  prior  lien  bolder  falsely,  but  witb- 
out  tbe  Icnovrledffe  of  bis  principal^ 
represents  that  the  lien  Is  satisfied,  where- 
by another  is  Induced  to  loan  money  upoa 
mortgage  on  the  property,  the  result  is  only 
to  postpone  such  prior  lien  to  the  mortgage, 
not  to  extinguish  it;  and  hence  if  the  mort- 
gagee acquires  the  property  by  foreclosure, 
paying  less  than  the  amount  of  the  mortgage 
debt,  his  remedy  on  discovering  that  the  prior 
lien  remains  unpaid  is  to  foreclose  as  to  such 
lien,  setting  up  the  facts  by  reason  whereof 
it  should  be  postponed,  or  to  compel  the  hold- 
er thereof  to  redeem  from  the  mortgage,  and 
not  to  enjoin  ail  assertion  of  the  lien  and 
cut  it  off  entirely. 

5.  In  oonseQuenee  of  |  144,  art.  1,  chap. 
77,  Comp.  Stat.,  an  action  to  quiet  title  to 
real  property  and  remove  a  cloud  therefrom, 
directed  against  an  apparent  lien  by  way  of 
tax  or  special  assessment,  is  only  maintain- 
able in  case  such  tax  or  assessment  itself  is 
absolutely  void. 

«.  If  tbe  tax  is  not  wholly  ▼old  in  It- 
self, nor  levied  or  assessed  for  an  unauthor- 
ised purpose,  a  person  who  claims  for  some 
other  reason  that  he  or  his  property  should 
not  be  held  to  pay  it  Is  left  to  the  remedy 

'  provided  by  {  144,  art.  1,  chap.  77,  Comp. 
Stat.,  or  to  make  his  defense  when  tbe  al- 
leged tax  lien  is  sought  to  be  enforced. 

7.  ^Whether  tbe  doctrine  of  eanltable 
estoppel  may  be  applied  to  a  municipal 
corporation  acting  in  its  governmental  capac^ 
Ity." 


(December  18,  1901.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Douglas  County 
in  favor  of  defendant  in  a  suit  to  enjoin  the 
collection  of  certain  taxes.     Affirmed. 

The  facts  are  stated  in  the  opinions. 

Messrs.  Wharton  Sc  Baird,  for  appel- 
lant: 

Appellant  had  a  right  to  rely  upon  the 
correctness  of  the  records  in  the  city  treas- 
urer's office  as  to  the  payment  of  the  taxes 

t Rehearing  headnotes  by  Pound,  C. 


Note. — For  other  cases  in  this  series  as  to 
injunction  to  restrain  collection  of  taxes,  see 
Odlln  V.  Woodruff  (Fla.)  22  L.  R.  A.  699 ;  Blox- 
ham  V.  Consumers*  Electric  Light  &  Street  R. 
Co.  (Fla.)  29  L.  R.  A.  507  ;  Levi  v.  Louisville 
(Ky.)  28  L.  R.  A.  480;  Portland  Hibernian 
Ben.  Soc.  v.  Kelly  ((Or.)  30  L.  R.  A.  167; 
Hayes  v.  Douglas  County  (Wis.)  31  L.  EL  A. 
67  U  R.  A. 


213;  Davis  v.  Petrjnovich  (Ala.)  36  L.  R.  A. 
615 ;  Wells,  F.  &  Company's  Exp.  v.  Crawford 
County  (Ark.)  .37  L.  R.  A.  371;  Buck  v.  Miller 
(Ind.)  37  L.  R.  A.  385;  Johnson  v.  De  Bary- 
Baya  Merchants'  Line  (Fla.)  37  L.  R.  A.  518  : 
and  Northwestern  Lumber  Co.  -  v.  Chehalla 
County  (Wash.)  54  L.  R.  A.  212. 
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ta  ouestion,  and,  havino^  acted  on  the  faith 
of  the  same,  the  city  is  estopped  from  deny- 
ing the  correctness  of  said  records. 
Comp.  Stat.  1897,  chap.  77,  $  108. 
The  city  treasurer,  or  his  lawfully  consti- 
tuted deputy,  entered  the  record  of  payment 
«L8  provided  by  the  law.  It  is  a  legal  pre- 
«iiiTiption  that  the  act  of  the  city  treasurer 
or  his  deputy  in  making  the  record  of  the 
payment  of  the  taxes  in  question  was  right- 
fully done. 

Tocumaeh  Totcn  Site  Case,  3  Neb.  284. 
The  fact  that  the  record  showed  the  tax 
paid  was  presumptive  evidence  that  it  was 
paid;  and  the  appellant,  having  no  notice 
of  any  irregularity  in  paying  the  same,  had 
a,  rijght  to  act  on  that  presumption,  and, 
having  acted  on  it  in  good  faith,  .the* city  is 
certainly  estopped  from  denying  th«  pay- 
ment. 

6  Wait,  Act  ft  Def.  p.  592. 
A  miuicipal  corporation  may  be  estopped 
by  the  action  of  its  proper  officers  when  act- 
ing in  its  private  as  contradistinguished 
from  its  governmental,  capacity,  and  having 
lawful  power  to  do  the  act. 

Ohieago  v.  Hewton,  115  111.  230,  2  N.  E. 
263;  2  Herman,  Estoppel,  $  1222;  Lu8e  ▼. 
Rankin,  57  Neb.  632,  78  N.  W.  258;  Reading 
▼.  KroAABe,  167  Pa.  23,  31  Atl.  366;  Cumen 
▼.  yew  York,  79  N.  Y.  611;  Kuhl  v.  Jersey 
€iiyy  23  N.  J.  Eq.  84. 

On  petition  for  rehearing. 
The  duties  of  the  city  treasurer  in  receiv- 
ing taxes  and  marking  the  same  "paid"  on 
xhe  records  are  not  governmental,  but  pure- 
ly ministerial,  duties,  and  the  city,  in  the 
performance  of  those  duties,  through  its 
treasurer,  is  not  engaged  in  a  governmental 
or  public  act. 

Chicago  v.  Sexton,  115  111.  230,  2  N.  E. 
263;  Boone,  Corp.  $  300;  Mechem,  Agency, 
I  592 ;  Orider  v.  Tally,  77  Ala.  422,  64  Am. 
Rep.  65;  Lacour  t.  New  York,  3  Duer,  406; 
Jones  V.  New  Haven,  34  Conn.  1;  Herman, 
Estoppel,  $  1225;  2  Dill.  Mun.  Corp.  3d  ed. 
$S  980.  981;  Muriaugh  v.  St.  Louis,  44  Mo. 
479;  Bailey  v.  New  York,  3  Hill,  539,  38 
.Am.  Don.  669;  Luse  v.  Rankin,  57  Neb.  632, 
78  N.  W.  258;  Cumen  v.  New  York,  79  N. 
T.  511:  Reading  t.  Krause,  167  Pa.  23,  31 
Ati.  966. 

Messrs.  'W,  J.  Gomiell  and  Edsar  K. 
Bcott  for  appellee. 

Holeomb,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  and  appellant  instituted  this  ac- 
tion in  the  court  below,  in  the  exercise  of 
its  equity  jurisdiction,  for  the  purpose  of 
having  the  title  to  certain  real  estate 
quieted  in  it,  and  to  compel  the  defendant 
-city  treasurer  of  Omaha  to  note  on  his  rec- 
ords the  payment  of  certain  taxes  appearing 
against  said  real  estate  as  being  unpaid  and 
an  apparent  lien  thereon,  and  also  to  enjoin 
the  defendant  treasurer  from  changing  the 
records  after  they  were  mad^  to  show  and 
record  the  fact  that  the  said  taxes  were 
paid.  The  relief  sought  was  based  substan- 
tially on  the  following  facts  which  were 
pleaded  in  the  petition,  and  the  truth  of 
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which  sufficiently  appears  from  the  entire 
record  before  us:  At  the  time  of  the  trans- 
action hereinafter  narrated,  one  Henry 
Bolln  was  city  treasurer,  and  had  applied  to 
the  plaint  iff  for  a  loan  of  money  on  the  real 
estate  involved  in  this  action,  of  which  he 
was  the  owner.  The  loan  was  negotiated 
on  the  faith  of  the  security  offered,  and,  de- 
fault having  been  made  in  the  payment  of 
the  loan  so  made  and  the  interest  according 
to  the  terms  of  the  agreement,  such  proceed- 
ings were  thereafter  had  as  resulted  in  a 
sale  of  the  mortgaged  property,  and  the 
purchase  of  the  same  by  the  plaintiff  in  sat- 
isfaction of  its  mortgage  lien  thereon,  so 
that  it  became  the  owner  of  the  property  in 
fee  simple.  At  the  time  the  loan  was  nego- 
tiated the  taxes  for  municipal  purposes  as- 
sessed and  levied  on  the  real  estate  offered 
for  security  for  the  years  1892  and  1893,  and 
certain  instalments  of  special  paving  taxes, 
in  all  amounting  to  $258.62,  were  marked 
"Paid"  on  the  tax  records  of  the  city.  The 
plaintiff  negotiated  the  loan  and  advanced 
the  money  to  the  borrower,  relyinff  on  the 
correctness  of  the  tax  records  as  they  thus 
appeared.  The  taxes  were,  in  truth  and 
fact,  never  jgaid;  and  subsequent  to  the 
transaction  resulting  in  the  loan,  and  prior 
to  the  bringing  of  the  present  action,  the 
records  were  altered  by  the  erasure  of  the 
word  'Taid,"  so  that  the  taxes  again  ap- 
peared as  unpaid,  and  an  apparent  lien  on 
the  property  against  which  assessed  and 
levied.  On  these  facta  the  trial  court  found 
the  plaintiff's  bill  was  without  equity,  and 
that  it  was  not  entitled  to  the  relief  sought, 
and  dismissed  the  action.  From  the  decree 
of  dismissal  the  cause  is  brought  to  this 
court  by  appeal. 

It  is  agreed  by  all  the  parties  interested, 
as  we  understand  the  record,  that  the  entry 
on  the  tax  records  showing  payment  of  the 
taxes  was  a  mistake,  and  that  the  taxes  so 
recorded  as  being  paid  were  never  in  fact 
paid  into  the  city  treasury,  and  that  the 
records  ought  not  to  have  been  so  marked. 
At  all  events,  there  is  no  shadow  of  claim 
put  forth  by  appellant  to  the  effect  that  the 
taxes  have  ever  been  paid.  The  law  pro- 
vides that  whenever  taxes  are  paid  the 
treasurer  shall  write  on  the  tax  lists,  op- 
posite the  description  of  the  real  estate  or 
personal  property  whereon  the  same  were 
levied,  the  word  "Paid,"  together  with  the 
date  of  such  payment,  and  the  name  of  the 
person  pitying  the  same.  Section  108,  art^ 
1,  chap.  77,  Comp.  Stat.  1901.  And  it  is  the 
contention  of  the  appellant  that  the  law  pre- 
sumes that  a  public  officer  does  his  duty, 
and,  the  record  showing  the  taxes  to  have 
been  paid,  it  will  be  presumed  the  entry  of 
payment  was  rightly  made,  and  that,  in  any 
event,  the  city  is  estopped  from  enforcing 
the  taxes  so  marked  "Paid,"  as  against  the 
land  on  which  levied,  and  afterward  pur- 
chased by  plaintiff,  because  of  its  having 
made  the  loan  mentioned  and  parted  with 
its  money  relying  on  and  in  good  faith  of 
the  record  as  it  then  appeared,  showing  all 
of  the  taxes  mentioned  to  have  been  paid. 
The  problem  thus  presented  is  an  interest- 
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ing  one,  and,  were  the  transactions  such  as 
to  affect  only  private  individuals,  or  corpo- 
rations actinff  in  their  corporate  capacity  aa 
an  individual,  vre  would  not  regard  it  as 
difficult  of  solution.  We  are,  however,  con- 
strained to  the  view  that  because  of  the  na- 
ture and  quality  of  the  act  relied  on  to  oper- 
ate as  an  estoppel,  and  a  proper  application 
of  the  statutes  relating  to  the  public  reve- 
nues and  the  manner  of  their  collection,  an 
altogether  different  question  is  presented 
from  that  first  suggested.  The  plaintiff 
asks,  in  effect,  that  the  tax  records  be 
changed  from  their  present  condition,  so  as 
to  show  all  of  the  taxes  mentioned  in  the 
petition  to  have  been  paid;  that  it  be  de- 
creed that  such  taxes  are  not  a  lien  on  the 
real  estate  against  which  they  were  as- 
sessed; and  tJhat  the  defendant  city  and  its 
treasurer  be  forever  restrained  from  enforc- 
ing or  attempting  to  enforce  the  collection 
of  such  taxes  as  against  the  real  estate,  the 
title  to  which,  free  from  any  lien  by  reason 
of  such  taxes,  it  is  sought  to  have  quieted 
in  the  plaintiff.  The  relief  demanded  is 
shocking  to  a  court  whose  conscience  is  ap- 
pealed to,  since  it  is  obvious  that  the  record 
thus  made  under  compulsion  would  be  a 
false  one,  and  deprive  the  city  of  the  collec- 
tion of  some  of  its  revenues  to  which  it  is 
lawfully  entitled.  Let  us  see  what  the  ef- 
fect of  a  decree  of  the  kind  prayed  for  would 
be.  The  special  assessments  and  the  taxes 
assessed  and  levied  for  municipal  general 
revenue  purposes  are  a  charge  upon  and 
against  the  particular  tracts  of  land  on 
which  assessed,  and,  unless  the  real  estate 
can  be  made  to  respond  to  the  charges  thus 
made,  the  taxes  cannot  be  collected,  al- 
though lawfully  levied  and  justly  due,  and 
the  city  must  lose  all  right  thereto.  It  is 
suggested  in  the  brief  of  counsel  for  appel- 
lant that  the  collection  of  these  taxes  may 
be  enforced  against  Bolin,  the  owner  of  the 
real  estate  at  the  time  they  were  levied. 
But  this  cannot  be,  under  the  laws  of  this 
state.  It  will  hardly  be  contended  by  any, 
we  assume,  that  a  special  assessment  levied 
solely  on  the  ground  of  benefits  to  the  prop- 
erty assessed,  and  on  the  theory  that,  for 
the  benefits  received  because  of  local  im- 
provements, special  assessments  to  corres- 
pond to  the  benefits  received  may  rightfully 
be  made  a  charge  against  the  property,  can 
be  converted  into  a  just  and  legal  demand 
in  peraofKim^  against  the  owner  of  the  fee. 
The  law  authorizes  the  taxation  of  property 
specially  benefited  by  reason  of  local  im- 
provements, but  not  the  taxation  of  the 
owner  of  such  property.  On  taxes  levied 
on  real  estate  for  general  revenue  purposes 
this  court  has  more  than  once  held  that  the 
tax  was  not  a  debt,  in  the  ordinary  mean- 
ing of  the  word,  against  the  owner  of  the 
property,  to  be  enforced  as  a  personal  lia- 
bility, but  a  charge  upon  the  real  estate 
against  which  assessed,  to  be  enforced  and 
collected  by  a  sale  of  the  property  liable  for 
the  taxes  so  levied  and  assessed.  Orant  v. 
Bartholomew,  57  Neb.  673,  78  N.  W.  314; 
Carman  v.  Harris,  61  Neb.  635,  85  N.  W. 
848. 
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If  our  conclusions  in  respect  of  the  matter 
last  discussed  are  correct,  then  it  must  fol> 
low  that  the  ultimate  object  and  purpose  tc^ 
be  accomplished  by  these  proceedings  are 
permanently  to  restrain  the  collectu>n  of  the- 
taxes  assessed  against  the  property  in- 
volved  in  the  controversy,  although  it  is- 
conceded  that  the  taxes  are  in  all  respecta 
valid,  and  legally  due  to  the  municipality 
to  which  they  are  owing.  By  §  144,  art.  1, 
chap.  77,  of  the  Compiled  SUtutes  of  1901, 
it  is  provided  that  no  injunction  shall  be 
granted  by  any  court  or  judge  in  this  state 
to  restrain  the  collection  of  any  tax,  or  any 
part  thereof,  except  the  tax  enjoined  be  lev- 
ied or  assessed  for  an  illegal  or  an  unau- 
thorized purpose.  These  provisions  are  t> 
be  given  the  effect  the  language  used,  ex- 
pressive of  the  legislative  intent,  fairly  war- 
rants; and  the  uniform  holdings  of  thia 
court  have  been  that  unless  the  assessment 
is  void,  or  levied  for  an  illegal  or  an  unau- 
thorized purpose,  injunction  cannot  be  re- 
sorted to  in  order  to  prevent  the  enforce* 
ment  of  the  collection  of  such  taxes.  South 
Platte  Land  Co.  v.  Crete,  11  Neb.  344,  7  N. 
W.  859;  WiUon  v.  Auburn,  27  Neb.  435,  4^ 
N.  W.  257 ;  Thatcher  v.  Adams  County,  Id" 
Neb.  485,  27  N.  W.  729;  Spargur  v.  Romine^ 
38  Neb.  736,  57  N.  W.  623;  Bellevue  Improv. 
Co,  V.  Bellevue,  39  Neb.  885,  58  N.  W.  446; 
Chicago,  B,  d  Q.  R,  Co,  ▼.  Cass  County,  51 
Neb.  369,  70  N.  W.  955.  In  Bellevue  /m- 
prov.  Co.  ▼.  Bellevue,  39  Neb.  885,  68  N.  W^ 
446,  it  is  stated  in  the  opinion  of  the  court: 
"In  many  states,  courts  of  eauity  interfere- 
to  restrain  the  enforcement  of  invalid  taxe» 
upon  real  estate  upon  the  ground  that  they 
cast  a  cloud  upon  plaintiff's  title,  but  an  in- 
spection of  the  decisions  of  this  court  shows- 
that  this  principle  has  not  been  here  recog- 
nized. This  feature  has  existed  in  each  of 
the  cases  where  relief  has  been  refused  upon 
the  general  ground  that  no  established  rule 
of  equity  jurisprudence  has  been  invoked  to 
sustain  the  suit."  The  case  at  bar  does  not 
commend  itself  as  comine  within  any  es- 
tablished equitable  principles  justifying  the 
relief  asked,  unless  it  be  on  the  ground  of 
estoppel,  which  will  be  noticed  nereafter. 
Ck)unsel  for  appellant  insists  that  it  is  not 
sought  to  enjoin  the  collection  of  the  taxes- 
assessed  against  the  property  which  it  is. 
desired  to  have  released  from  the  lien  there- 
of, but  only  to  have  the  apparent  lien  re- 
moved, and  that  the  city  is  yet  at  liberty  to 
proceed  and  collect  the  taxes  in  any  manner 
it  may  adopt,  except  by  proceedings  against 
the  real  property  on  which  assessed.  It  is 
obWous,  from  an  inspection  of  the  revenue 
laws  and  the  decisions  heretofore  cited,  that 
the  assessments  must  be  collected,  if  at  all, 
from  the  property  alone  liable  therefor,  and 
that  a  suit  against  the  person  owning  the 
land  at  the  time  of  the  assessment  is  unau- 
thorized. It  then  appears  that,  as  to  tne 
equities  in  the  case  in  favor  of  or  against 
the  respective  parties,  the  question  is 
whether  the  municipality  shall  lose  the 
taxes  lawfully  assessed  against  the  proper- 
ty described  in  the  plaintiff's  petition,  or  be 
permitted  to  enforce  the  collection  of  the 
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amount  due  notwithstanding  the  error  made 
by  one  of  its  officers  or  agents,  and  leave*  the 
plaintiff  to  Lis   remedy   against  those  re- 
sponsible  for   the   mistake   which    led   the 
plaintiff  to  take  the  action  it  did.    The 
plaintiff  answers    the   question   by    saying 
that  the  doctrine  of  estoppel  in  paU  applies, 
and  the  city,  because  of  the  erroneous  action 
of  one  of  its  agents,  on  the  faith  of  which 
plaintiff  acted,  is  prohibited  from  asserting 
or  enforcing  any  lien  it  may  have  had  for 
the  payment  of  such  taxes.    Ckmnsel  for  ap- 
pellant, in  their  brief,  say:     ''A  municipal 
corporation  may  be  estopped  by  the  action 
of  its  proper  officers,  )yhen  acting  in  its  pri- 
vate as  contradistinguished  from  its  govern- 
mental, capacity,  and  having  lawful  power 
to  do  the  act."    Conceding  the  proposition 
thns  enunciated  to  be  correct,  can  it  be  said 
that  the  act  of  the  city  treasurer  in  errone- 
ously noting  on  the  tax  records  of  a  munic- 
ipality that  certain  taxes  were  paid,  when, 
aa  a  matter  of  fact,  they  were  not,  is  the 
act  of  the  corporation  in  its  private  or  indi- 
vidual capacity  and  not  one  pertaining  to 
the  government  of  its  affairs?    It  is  fre- 
quently said  that  a  municipality  has  a  dou- 
ble character, — one,  governmental  ,legisla  ti  ve, 
or  public;  and  the  other,  proprietary  or  pri- 
vate.   Dill.  Miln.  Corp.  4th  ed.  §  66.    The 
authority  to  assess  property,  collect  taxes, 
and  make  disbursements  thereof  is  founded 
solely  and  exclusively  on  the  theory  that  it 
is  essentially  a  part  of  the  machinery  of ! 
government,  necessary  to  maintain  its  exist- ! 
ence  for  the  benefit  of  the  public ;  and  it  | 
would  seem  to  follow  as  a  natural  deduction  , 
that  the  agencies   employed  in   respect  of , 
such  matters,  including  the  agency  author- 1 
iKed  to  collect  the  taxes  levied  for  public  , 
purposes,  exercise  powers  of  a  public  and 
governmental  character.     If  correct  in  the 
statement  just  made,  then  it  follows,  accord- . 
ing  to  the  rule  advanced  by  plaintiff,  that 
the  action  taken  by  one  of  the  public  officers  | 
of  the  corporation,  which  is  relied  on  to  | 
operate  as  an  estoppel,  was  not  an  act  of , 
the  corporation,  in  its  private  or  proprietary 
character,  and  hence  the  doctrine  invoked  is 
not  applicable.    The  reasons  for  the  distinc- 
tion have  been  recognized^  and  applied'  by 
this   court   in   an    action   wherein   it   was 
sought  to  establish  the  liability  of  a  city 
for  the  negligent  acts  of  one  of  its  servants 
and  employees,  committed  while  in  the  per- 
formance of  his  duties  as  an  agent  or  serv- 
ant of  the  municipality.     CHllespie  v.  Lin- 
coln, 35  Neb.  34,  16  L.  R.  A.  349,  52  N.  W. 
811.    It  is  there  held,  in  substance,  that  the  j 
^'xception  to  the  general  rule  as  to  liability 
is  based  upon  a  public  policy  which  subor- 1 
dinates  private  interests  only  to  the  welfare  ' 
of  the  public  generally,  and  we  apprehend  i 
that  this  is  the  underlying  and  distinguish- 1 
ing  principle  as  to  the  law  of  estoppel  when 
it  is  invoked  against  a  city  for  the  errone*  | 
ons  acts  of  one  of  its  officers  engaged  in  the 
management  of  some  branch  of  the  govern- 
mental   affairs   of    the  municipality.     For 
reasons  as  potent  as  those  relieving  a  city 
from  liability  because  of  the  negligent  acts 
of  its  officers,  it  would  seem  estoppel  cannot 
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be  predicated  on  or  arise  from  acts  of  neg- 
ligence or  mistake  by  an  agent  of  the  corpo- 
ration while  in  the  discharge  of  the  govern- 
mental  affairs  of  the  municipality.  If  the- 
rulc  can  be  invoked  by  reason  of  such  errors- 
or  mistakes,  then,  indeed,  would  the  publie- 
wclfare  be  seriously  menaced,  and  the  abili- 
ty of  the  corporation  to  perform  its  publie 
functions  in  many  instances  dangerously 
crippled.  The  correct  rule,  therefore,  is, 
and  should  be^  that  the  doctrine  can  be  ap- 
pealed to  effectively,  as  against. a  municipal 
corporation,  only  when  it  is  acting  in  its 
private,  as  contradistinguished  from  the 
public  or  governmental,  capacity.  There 
may  be,  and  probably  are,  exceptions  to  the 
rule  stated,  as  when  a  municipality  ha^. 
gained  a  clear  and  decided  advantage  by  the 
act  relied  on  to  operate  as  an  estoppel,  when 
equity  will  prevent  it  from  retaining  the 
advanta^,  and  at  the  same  time  denying 
its  binding  force.  In  the  present  case,  it 
is  to  be  borne  in  mind,  nothing  of  advantage 
has  been  gained  by  the  city  by  the  erroneoua 
and  mistaken  action  of  its  city  treasurer^ 
and  that  the  success  of  the  plaintiff  can  re^ 
suit  only  in  a  corresponding  loss  to  the  city. 
The  authorities  are,  we  think,  quite  uni^ 
form  in  support  of  the  proposition  that  the 
doctrine  cannot  ordinarily  be  invoked  to  de- 
feat a  municipality  in  the  prosecution  of  ita 
public  affairs  because  of  an  error  or  mistake 
of  one  of  its  agents  or  officers  which  has 
been  relied  upon  by  a  third  party  to  his  det- 
riment. In  the  case  of  People  v.  Brovm,  67 
111.  43/),  it  is  stated  in  the  headnotes  that 
"public  policy,  to  prevent  loss  to  the  state 
through  the  negligence  of  public  officers,  for- 
bids the  application  of  the  doctrine  of  es- 
toppel to  the  state,  Rowing  out  of  the  con- 
duct and  representations  of  its  officers.  Oa 
the  same  ground  that  the  government  is  ex- 
cused from  the  consequence  of  laches,  it 
should  not  be  affected  by  the  negligence,  or 
even  wilfulness,  of  any  of  its  officers."  Saya 
Mr.  Justice  Breese,  who  delivered  the  opin- 
ion of  the  court:  "It  is  a  familiar  doctrine- 
that  the  state  is  not  embraced  within  the 
statute  of  limitations,  unless  specially 
named,  and,  by  analogy,  would  not  fall 
within  the  doctrine*  of  estoppel.  Its  rights, 
revenues,  and  property  would  be  at  fearful 
hazard,  should  this  doctrine  be  applicable- 
to  A  state.  A  great  and  overshadowing  pub- 
lic policy  of  preserving  these  rights,  reve- 
nues, and  property  from  injury  and  loss  by 
the  negligence  of  public  officers,  forbids  the 
application  of  the  doctrine.  If  it  can  be  ap- 
plied in  this  case,  where  a  comparatively 
small  amount  is  involved,  it  must  be  applied 
where  millions  are  involved,  thus  threaten- 
ing the  very  existence  of  the  government. 
The  doctrine  is  well  settled  that  no  lachea 
can  be  imputed  to  the  government,  and  by 
the  same  reasoning  which  excuses  it  from 
laches,  and  on  the  same  grounds,  it  should 
not  be  affected  by  the  negligence,  or  even 
wilfulness,  of  any  one  of  its  officials."  In 
Chicago  v.  Sexton,  115  111.  230,  2  N.  E.  263, 
upon  the  subject  of  estoppel  as  to  a  munici- 
pal corporation,  the  rule  is  stated  in  the 
opinion  as  follows:     "We  hold,  simply,  that. 
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m  municipal  corporation  may  be  estopped  by 
the  action  of  its  proper  officers,  when  the 
'Corporation  is  acting  in  its  private,  as  con- 
tradistinguished from  its  governmental,  ca- 
pacity, and  has  lawful  power  to  do  the  act." 
^ee  also  authorities  bearing  generally  on  the 
proposition:  Martel  v.  East  8t,  Louis,  04 
111.  67 ;  Axt  V.  Jackson  School  Tu?p.  90  Ind. 
101;  Berry  v.  Bickford,  63  N.  H.  328  j  8ie- 
'vers  V.  San  Francisco,  116  Cal.  648,  47  Pac. 
-687.  A  case  somewhat  related  to  the  one 
at  bar  is  reported  in  [Kuhl  v.  Jersey  City], 
'23  N.  J.  £q.  84,  wherein  a  party  purchased 
land  relying  on  the  fact  of  payment  of  the 
taxes  levied  on  the  same,  to  evidence  which 
the  proper  officer  had  issued  a  receipt  for 
the  taxes,  which  appeared  afterward  had 
not  been  actually  paid;  and,  on  an  applica- 
tion for  an  injumction,  it  was  held  that  the 
•doctrine  of  estoppel  did  not  apply,  and  the 
injunction  was  therefore  denied.  While  the 
reasoning  employed  does  not  commend  itself 
to  us,  the  result  reached  is  in  harmony 
with  the  general  trend  of  authority.  Coun- 
sel for  appellant  cite  us  some  authorities 
holding  that  by  an  injunction  a  municipali- 
ty will  be  restrained  from  enforcing  tax 
liens  on  the  ground  of  estoppel,  but  in  each 
of  the  two  cases  cited  the  sole  question  con- 
sidered was  that  of  enforcement  of  the  lien, 
and  not  the  collection  of  the  taxes,  as  must 
be  the  result  in  the  case  at  bar  if  the  relief 
prayed  for  is  granted.  The  equities  of  the 
appellant  in  the  present  case  are  not  such 
as  to  entitle  it  to  an  injunction  restraining 
the  collection  of  the  taxes  lawfully  assessed 
against  the  property  it  now  owns,  nor  can 
the  doctrine  of  estoppel  in  pais  be  success- 
fully invoked  to  accomplish  that  result. 

It  follows  that  the  decree  of  the  District 
-Court  should  he  affirmed,  which  is  accord- 
ingly done. 

A  rehearing  having  been  granted,  Pound, 
€.,  on  June  4,  1902,  filed  the  following  ad- 
ditional opinion: 

This  is  a  rehearing.  The  facts  are  stated 
in  the  former  opinion  (Philadelphia  Mortg. 
-d  T,  Co,  V.  Omaha),  but  may  be  stated 
briefly  as  follows :  One  Bolln,  city  treas- 
urer of  the  defendant  municipality,  ob- 
tained a  loan  of  plaintiff  secured  by  mort- 
gage upon  real  property.  At  that  time  the 
taxes  upon  the  property  for  certain  years 
and  certain  instalments  of  special  assess- 
ments thereon  were  marked  "Paid"  on  the 
tax  records  of  the  city,  as  required  by  law 
when  such  taxes  or  assessments  are  collect- 
ed. The  plaintiff  afterwards  became  owner 
of  the  property  through  foreclosure  of  its 
mortgage.  Tn  fact,  the  taxes  had  not  been 
paid,  and  we  may  take  it  that  the  false  en- 
try upon  the  records  was  a  fraud  upon  the 
city  as  well  as  upon  the  mortgagee.  After 
plaint!  fT  took  its  mortgage,  the  word  "Paid" 
was  erased,  and  the  taxes  and  assessments 
once  more  appeared  as  liens  upon  the 
property.  Thereupon  plaintiff  brought 
this  suit  to  quiet  its  title,  remove  the  cloud 
thereon  by  reason  of  the  taxes  and  assess- 
ments, and  require  said  taxes  and  assess- 
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ments  to  be  noted  as  paid  upon  the  records. 
The  district  court  dismissed  the  suit,  and 
its  decree  was  affirmed  at  the  former  hear- 
ing. 

We  think  the  judgment  of  affirmance  was 
right,  and  should  be  adhered  to.  The  taxes 
themselves  are  conceded  to  be  regular  and 
valid  in  every  respect,  and  to  be  unpaid; 
but  plaintiff  asserts  an  estoppel  by  reason 
of  the  condition  of  the  city's  records  when 
it  made  the  loan,  and  claims  that  the  city 
should  not  be  permitted  to  erase  the  entries 
and  claim  a  lien  afterwards  to  the  prejudice 
of  a  mortgagee  in  good  faith  who  took  in 
reliance  on  such  records.  Plaintiff  bought 
in  the  property  under  its  decree  of  foreclos- 
ure for  less  than  the  amount  found  due  on 
its  lien.  Hence  we  may  treat  it,  with  re- 
spect to  other  lienholders  not  parties  to  the 
foreclosure,  as  in  the  position  of  mortgagee 
rather  than  purchaser,  since  it  paid  nothing 
beyond  the  credit  on  the  mortgage  debt. 
Stated  in  general  terms,  plaintiff's  case 
amounts  to  this:  The  agent  of  a  prior  lien- 
holder  falsfely,  but  witliout  the  knowledge 
of  his  principal,  represented  that  the  lien 
was  satisfied,  whereby  plaintiff  was  induced 
to  loan  money  upon  mortgage  on  the  prop- 
erty. It  would  seem,  under  such  circum- 
stances, that  the  estoppel  should  extend 
only  to  postponing  such  prior  lien  to  the 
plaintiff's  mortgage  lien.  2  Pom.  Ecj.  Jur. 
§§  731,  732.  The  requirements  of  justice 
would  be  met  fully  by  permitting  or  requir- 
ing the  holder  of  the  tax  lien  to  redeem.  It 
is  not  necessary  to  wipe  it  out  utterly  in  or- 
der to  protect  the  mortgagee.  Plaintiff 
might  maintain  a  suit  to  foreclose  against 
the  tax  lien,  so  long  as  it  was  not  involved 
in  the  first  suit,  compelling  its  holder  to 
redeem  from  the  mortgage  or  confining  its 
operation  to  any  surplus  that  might  remain 
after  satisfaction  thereof.  Shau)  v.  Betsey^ 
48  Iowa,  468;  State  Bank  v.  Ahhott.  20 
Wis.  570;  Foster  v.  Johnson,  44  Minn.  290, 
46  N.  W.  350;  Rohinson  v.  Ryan,2b  N.  Y.  320. 
Instead,  plaintiff  seeks  to  cut  the  tax  lien 
off  entirely.  We  do  not  think  such  course 
just  or  equitable,  and  doubt  whether  a  suit 
of  this  character  would  be  maintainable 
under  the  circumstances,  in  view  of  the  or- 
dinary rule  that  he  who  seeks  equity  must 
do  equity. 

If  this  objection  did  not  exist,  however, 
there  is  another  and  insuperable  difficulty 
in  §  144,  art.  1,  chap.  77,  Comp.  Stat.  By- 
whatever  name  called,  any  suit  which  has 
for  its  real  end  the  enjoining  of  a  tax  or 
special  assessment  is  within  the  purview  of 
that  section.  Otherwise,  the  statute  would 
be  deprived  continually  of  all  force  or  effi- 
cacy by  very  trivial  exercise^  of  professional 
ingenuity.  If  a  tax  or  assessment  is  abso- 
lutely void  in  itself,  so  as  to  be  no  tax,  but 
a  mere  pretense  under  color  whereof  rights 
are  affected  and  titles  clouded,  an  action  to 
quiet  title  and  remove  the  cloud  is  main- 
tainable. Chicago,  B.  d  Q,  R.  Co.  v.  Cass 
County,  51  Neb.  369,  70  N.  W.  965 ;  Touzalin 
V.  Omaha.  25  Neb.  817,  41  N.  W.  796.  As 
was  said  in  the  latter  case:  "A  void  tax 
is  no  tax.    How,  then,  can  the  statute  debar 
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■the  taxpayer  from  enjoining  the  unlawful 
sale  of  his  property  to  pay  such  alleged 
taxee?" 

But  here  the  taxes  themselTes  are  valid, 
and  they  were  not  levied  or  assessed  for  an 
unauthorized  purpose.  Plaintiff's  conten- 
tion is  that  for  other  reasons  it  ought  not 
to  pay  thern^  and  they  ought  not  to  be  held 
a  lien  on  its  lands.  Such  claims  cQme  fairly 
witliin  the  scope  and  purpose  of  §  144,  and 
afford  no  ground  for  injunction  or  proceed- 
ings in  equity  tantamount  thereto.  If  the 
tax  is  not  wholly  void  in  itself,  nor  levied 
or  assessed  for  an  unauthorized  purpose, 
one  who  claims  for  some  other  reason  that 
he  or  his  property  should  not  be  held  to  pay 
it  is  left  to  the  remedy  provided  by  said  § 
144,  or  to  make  his  defense  when  the  alleged 
tax  lien  is  sought  to  be  enforced.  Chicago, 
B.  d  Q.  R.  Co.  V.  Cass  County,  61  Neb.  369, 
70  N.  W.  955;  BeUevue  Improv.  Co.  y.  Belle- 
tHie,  39  Neb.  885,  68  N.  W.  446;  Spargur 
V.  Rominc,  38  Neb.  736,  57  N.  W.  523. 

Hence  we  do  not  think  it  necessary  to 
decide  whether  or  how  far  the  doctrine  of 
equitable  estoppel  may  be  applied  to  a  mu- 
nicipal corporation  acting  in  its  govern- 
mental capacity^  nor  whether  the  acts  here 
in  controversy  are  to  be  put  in  that  cate- 
gory. The  former  opinion  states  the  argu- 
ments, and  cites  the  cases  in  support  there- 
of, whereby  it  is  contended  that  the  doctrine 
does  not  apply.  On  the  other  hand,  it  might 
be  argued  that  though  courts  cannot  judge 
between  sovereign  and  subjects  as  of  course, 
when  the  sovereign  comes  into  court  or  per- 
mits itself  to  be  sued  courts  must  apply  the 
ordinary  principles  of  law  and  justice  as  in 
other  cases.  It  might  be  urged  that  equita- 
ble estoppel,  rightly  understood  and  admin- 
istered, is  as  essenUal  to  just  determination 
of  causes  as  a  defense  of  payment  or  denial 
of  a  plaintiff's  claim.  It  might  be  urged 
that  it  is  of  the  essence  of  justice  to  have 
a  universal  standard^  and  that  there  should 
not  be  one  standard  for  the  state  and  one 
for  the  citizen.  The  authorities  directly  in 
point  on  either  side  are  few,  and  the  ques- 
tion must  be  determined  by  principle  and 
analogy.  It  is  too  important  to  be  settled 
by  mere  dictum,  and  ought  to  be  left  open. 
</onceding  all  that  the  plaintiff  asserts  as 
to  the  force  and  scope  of  its  claim  of  estop- 
pel, the  action  by  which  it  seeks  to  avail 
itself  thereof  is  not  maintainable.  We  rec- 
ommend that  the  former  judgment  be  ad- 
hered to. 

Barnes  and  Oldhaitt,  CC,  concur. 

Per  Carlamt 

For  the  reasons  stated  in  the  foregoing 
opinion,  the  former  judgment  of  this  court 
ia  adhered  to  and  the  judgment  of  the  Dis- 
trict Court  is  (Affirmed. 
-I  L.R.  A. 


Rowland  P.  HILLS,  Plff.  in  Brr^ 

V. 

STATE  of  Nebraska. 
(61  Neb.  589.) 

*1.     A    ivlfe    1«    a    competent    'vritness 

against   her    husband   In   a   prosecution   for 

bigamy. 
2.     The    mere    allegation    or   averment 

off  a  marrlase  as  a  fact  implies  that  the 

marriage  was  legal. 
8.     A  commnnlcatlon   to   a  minister   of 

tbe    ffo«pel    or    priest    is    not    privileged, 

where  It  is  shown  that  it  was  not  made  in 

confldence  of  the  relation,  or  was  not  to  be 

kept  as  a  secret. 

4.  A  eonfemlon  of  a  prisoner,  voluntar- 
ily made,  is  admissible,  when  not  prompted 
by  any  inducement  of  hope  or  fear. 

5.  A  marriage  eolemnleed  In  vood 
faltlft  is  not  void  merely  because  the  con- 
tracting parties  may  at  some  prior  time  have 
entered  into  an  agreement  or  understanding 
that  the  marriage  should  be  invalid. 

6.  A  marriase  lesal  'vrliere  solemnised 
ia  valid  everywhere. 

(April  10,  1901.) 

*HeadnoteB  by  Norval,  Ch.  J. 


NoTK. — Conftict  of  laws  as  to  validity  of 
riage. 

I.  Manner  or  form  of  solemnizaHon ;  prelim- 
4naries^  155. 
II.  Polygamous  marriages;  temporary  morifaJ 
unions,  159. 

III.  Matrimonial  capacity  of  the  parties. 

a.  In  general;  lew  loci  or  lew  domicilii; 

public  policy,  161. 

b.  Incestuous  marriages,  166.' 

c.  Marriages  between  members  of  differ- 

ent races,  167. 

d.  Remarriage  of  divorced  person,  169. 

e.  Former  husband  or  wife  living,  171. 

f.  Nonage;  consent  of  parents  or  guard' 

ian,  172. 

IV.  Summary,  173. 

I.  Manner  or  form   of  solemnization;  prelim- 
inaries. 

As  to  consent  of  parents  or  guardians,  see  infrm^ 
III.  f. 

Subject  to  certain  exceptions  hereafter  re- 
ferred to,  it  is  unquestionably  a  general  prin- 
ciple of  International  and  interstate  law  that 
the  validity  of  a  marriage,  so  far  as  it  depends 
upon  the  preliminaries,  and  the  manner  or 
mode  of  its  celebration  or  solemnisation,  is  to 
be  determined  by  reference  to  the  law  of  the 
place  where  it  was  celebrated  or  solemnized. 

The  general  rule  of  law  Is  that  a  marriage 
valid  where  it  is  celebrated  is  valid  everywhere; 
and  the  converse  of  this  proposition  Is  equally 
general, — that  a  marriage  void  where  it  la  cele- 
brated is  void  everywhere.  Hutch  Ins  v.  Kim- 
meli,  31  Mich.  126,  18  Am.  Rep.  164  ;  Phillips 

V.  Gregg,  10  WatU,  158,  36  Am.  Dec.  158. 
The  validity  of  a  marriage  entered  Into  la 

the  state  of  Indiana  must  be  determined  by  the 
laws  of  that  state,  although  the  question  arises 
In    Kentucky.     Dumaresly    v.  Flshiy,  3    A.  K. 
Marsh.  368. 
The  contract  of  marriage  is  of  universal  ob- 
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ERROR  to  the  DiBtriet  Court  for  Wash- 
ington County  to  review  a  judgment 
convicting  defendant  of  bigamy.     Affirmed, 

The  fact"  are  stated  in  ttie  opinion. 

Messrs.  Brome  A  Burnett  andM«rtln 
H.  Iieamy  for  plaintiff  in  error. 

Messrs.  F.  N.  Prbnt,  Attorney  General, 
and  Norris  Brown,  for  defendant  in  error: 

Bigamy  is  a  crime  agrainst  the  wife^  and 
not  against  the  "relation." 

State  V.  Bennett,  31  Iowa,  24;  State  v. 
Hazen,  39  Iowa,  648;  State  v.  Sloan,  55 
Iowa,  219,  7  N.  W.  516;  Wharton,  Crim. 
Kv.  8th  ed.  S  306,  note  6;  Morrill  v.  State, 
5  Tex.  App.  447;  Roland  v.  State,  9  Tex. 
App.  277,  35  Am.  Rep.  743;  Lord  v.  State, 
17  Neb.  526,  23  N.  W.  507. 

The  information  charges  tiie  crime  of  big- 
amy in  almost  the  exact  language  of  the 
statute,  and  under  the  rulings  of  this  court 
must  therefore  be  sustained. 


Whitman  v.  State,  17  Neb.  224,  22  N.  W, 
459;  Uodgkins  v.  State,  36  Neb.  160,  54  N. 
W.  86. 

On  the  theory  that  the  communication  U> 
Young  was  not  received  by  him  as  a  priest  of 
the  church  under  the  pledge  of  secrecy,  and 
that  it  was  a  voluntary  statement  not 
prompted  by  hope  of  reward, — a  theory 
abundantly  supported  by  the  record, — ^it  wa» 
clearly  admissible. 

lAingtry  v.  State,  30  Ala.  536;  Halbrook 
V.  State,  34  Ark.  511,  36  Am.  Rep.  17;  State^ 
v.  Johnson,  12  Minn.  476,  Gil.  378,  93  Am. 
Dec.  241;  State  v.  Sanders,  30  Iowa,  582; 
Wolvcrton  v.  State,  16  Ohio,  173,  47  Am, 
Dec.  373;  Squire  v.  State,  46  Ind.  459. 

On  indictment  for  bigamy  the  first  mar- 
riage may  be  proved  by  the  admission  of 
the  prisoner,  and  it  is  for  the  jury  to  say 
whether  what  he  said  was  an  admission  that 
he  was  actually  and  legally  married  accord- 


Ilgatlon,  and  by  the  law  and  practice  of  all  civ- 
ilized nations  a  marriage  valid  by  the  law  of 
the  place  where  it  la  entered  Into  is  binding 
everywhere.  Harding  v.  Alden,  9  Me.  140,  23 
Am.  Dec.  549.  The  coitrt  said  that  this  was 
the  rule,  even  where  the  parties  were  domiciled 
in  one  Jarlsdiction  and  went  into  another  ju- 
risdiction with  a  view  to  evade  the  law  of  the 
former,  holding  that  the  decision  in  Robinson 
V.  Bland,  2  Burr.  1077,  to  the  contrary,  was 
against  the  weight  of  authority. 

Smith  V.  Smith,  62  N.  J.  L.  207,  19  Atl.  255, 
infra,  also  says  that  the  Intent  to  evade  the 
law  of  the  domlcll  Is  immaterial. 

And  a  marriage  must  be  proved  according  to 
what  would  be  the  proof  of  it  where  it  took 
place.  Patterson  v.  Gaines,  6  How.  560,  12  L. 
ed.  668. 

Bo,  a  marriage  valid  where  celebrated  Is 
valid  everywhere.  Fomshlll  v.  Murray,  1 
Bland,  Ch.  479,  18  Am.  Dec.  844  ;  Corrle's  Case, 
2  Bland,  Ch.  488;  Jackson  v.  Jackson,  82  Md. 
17,  34  L.  R.  A.  773.  33  Atl.  817;  King  v. 
Brampton,  10  East,  282 ;  Herbert  v.  Herbert,  2 
Hagg.  Const.  263. 

Thns,  a  marriage  per  verba  de  prasenii, 
without  religious  or  other  ceremony,  if  valid 
where  celebrated.  Is,  in  general,  valid  every- 
where. Me  later  v.  Moore,  96  U.  S.  76,  24  L. 
ed.  820 :  Jackson  v.  Jackson,  82  Md.  17,  34  L. 
R.  A.  778,  33  Atl.  317 ;  Clark  v.  Clark,  62  N.  J. 
Eq.  6S0,  80  Atl.  81 ;  Smith  v.  Smith,  62  N.  J. 
L.  207,  19  Atl.  256 ;  Hyoes  v.  McDermott,  82 
M.  Y.  41.  87  Am.  Rep.  638. 

And,  in  accordance  with  this  principle,  it 
was  held  that  marriages  in  Scotland  per  verba 
de  prwsenti,  without  religious  or  other  cere- 
mony, prior  to  19  and  20  Vict.  chap.  96,  be- 
tween persons  domiciled  in  England,  would  be 
recognized  in  England,  notwithstanding  that 
they  would  have  been  Invalid  if  celebrated  in 
England.  Ilderton  v.  Ilderton,  2  H.  Bl.  145: 
Dalrymple  v.  Dalrymple,  2  Hagg.  Const.  54; 
Bell  V.  Graham,  13  Moore,  P.  C.  C.  242,  1  L. 
T.  N.  S.  221,  8  Week.  Rep.  98;  Dysart  Peerage 
Case,  L.  R.  6  App.  Cas.  489. 

So,  In  Rooker  v.  Rooker,  3  Swabey  &  T.  626. 
33  L.  J.  Mat.  N.  S.  42,  9  Jur.  N.  S.  1320,  12 
Week.  Kep.  807,  it  was  assumed  that  the  mere 
cohabitation  In  a  foreign  country  of  a  hsan  and 
woman  who  proclaimed  themselves,  and  were 
received  In  society,  aa  man  and  wife,  would 
constitute  a  marriage,  which  would  be  recog- 
nized R8  valid  in  England,  if  valid  according  to 
the  law  of  the  country  where  the  acts  occurred. 

A  marriage  in  Illinois  in  conformity  with  the 
laws  of  that  state  between  persons  domiciled 
67  L.  R.  A. 


In  that  state,  the  husband,  however,  being  a 
subject  of  the  Kingdom  of  Wurtemberg,  Is  vali<r 
and  binding  in  Illinois,  notwithstanding  that 
it  was  In  violation  of  a  law  of  such  Kingdouk 
declaring  all  such  marriages  In  a  foreign, 
state,  without  the  license  of  the  sovereign,  ab- 
solutely null  and  void.  Roth  v.  Roth,  104  111^ 
36,  44  Am.  Rep.  81.  The  court  admitted,  how- 
ever, that  while  such  law  had  no  eztraterrltor* 
ial  effect,  yet  upon  the  return  of  the  partlea  to- 
the  Kingdom  of  Wurtemberg,  the  law  might 
properly  be  enforced  against  them  by  the  courts- 
of  that  country  in  the  same  manner  and  to  the 
same  extent  as  If  their  infraction  had  occarre<ft 
within  the  Kingdom. 

In  Re  Wilbur,  8  Wash.  85,  35  Pac.  407,  tbe^ 
court,  while  denying  the  validity  of  a  marriage- 
between  a  white  man  domiciled  In  Washington, 
and  an  Indian  woman,  celebrated  within  an 
Indian  reservation,  held  that  if  both  partle* 
had  been  Indians  the  marriage  would  undoubt- 
edly have  been  upheld,  although  there  was  no 
ceremony  other  than  the  mere  selling  of  the 
woman  to  the  husband  by 'her  father,  and  the 
subaequent  cohabitation  of  the  parties,  and  not- 
withstanding that  the  relations  which  w«*r^ 
thus  created  were'  not  attended  by  any  such 
circumstances  as  would  have  amounted  to  a 
common- law  marriage. 

A  marriage  valid  according  to  the  laws  of  the 
state  where  it  took  place  will  be  recognised  as 
valid  In  Nebraska  under  the  express  ^provision 
of  Neb.  Comp.  Stat.  chap.  52,  f  1,  that  "all 
marriages  contracted  without  this  state,  which 
would  be  valid  by  the  law  of  the  country  In 
which  the  same  were  contracted,  shall  be  vall<l 
In  all  courts  and  places  in  this  state.*'  Gibson 
V.  Gibson,  24  Neb.  394,  39  N.  W.  460. 

And,  in  general,  though  the  rule  Is  subject  to- 
a  number  of  exceptions,  a  marriage  invalid, 
where  celebrated  is  Invalid  everywhere. 

Thus,  Lord  Hardwicke  said  in  Butler  v.  Free- 
man, 1  Ambl.  301,  with  reference  to  a  marriage 
in  Antwerp,  of  British  citizens,  according  to 
the  rites  and  ceremonies  of  the  Church  of  Eng- 
land, that  such  marriage  would  not  be  held 
valid  in  England  unless  It  was  so  by  the  laws 
of  the  country  where  it  was  celebrated. 

A  marriage  between  English  subjects,  cele- 
brated abroad,  will  not  be  recognized  as  valid 
In  England  where  it  would  be  null  and  void 
according  to  the  law  of  the  country  where  It 
was  celebrated,  on  account  of  the  Incompetency 
of  the  minister  who  celebrated  the  same,  the 
minority  of  one  of  the  parties,  or  the  want  or 
publication  of  banns.  Mlddieton  v.  Janverln*. 
2  Hagg.  Const.  487. 
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in^  to  the  laws  of  the  eountiy  where  the 
marriage  waa  solemnized. 

Miles  V.  United  8t<Ue8,  103  U.  S.  304,  26 
L.  ed.  481 ;  Com.  v.  Henning,  10  Phila.  209. 

There  was  a  marriage  contract  and  a  mar- 
riage ceremony.  The  agreement  to  keep  it 
s»<H?>ret  was  not  a  pretense,  and  could  not 
■avoid  or  invalidate  it.  Any  agreement  that 
it  should  not  be  binding  and  valid,  before  it 
was  made,  could  not  affect  its  validity  after 
the  ceremony  was  performed. 

Schouler,  Husb.  &  W.  §§  38,  39. 

KoTYal,  Ch.  J,,  delivered  the  opinion  of 
"the  court: 

This  was  a  prosecution  for  bigamy.  A 
verdict  of  guilty  was  returned,  and  the  de- 
fendant was  sentenced  to  the  penitentiary 
for  the  term  of  four  years.  The  complaint 
before  the  examining  magistrate  was  signed 
And  sworn  to  by  Eliza  C.  Hills,  the  first  wife 


of  the  defendant.  His  counsel  filed  a  plea 
in  abatement  to  the  complaint  on  the  ground 
that  Eliza  C.  Hills  was  not  a  competent 
witness  against  accused,  which  was  over- 
ruled, and  the  magistrate,  finding  probable 
cause  to  believe  that  defendant  was  guilty 
of  the  crime  of  bigamy  as  charged,  held  the 
accused  to  the  district  court  where  the  coun- 
ty attorney  filed  an  information  charging 
the  offense  substantially  in  the  language  of 
the  complaint.  The  defendant  presented  to 
the  district  court  a  plea  in  abatement^  based 
on  the  same  ground  as  that  incorporated  in 
the  one  filed  before  the  examihing  magis- 
trate. A  demurrer  by  the  state  to  this  plea 
was  sustained,  and  a  general  demurrer  to 
the  information  was  overruled.  On  the  trial, 
Mrs.  Eliza  C.  Hills,  over  the  objection  of 
the  defendant,  was  examined,  and  testified 
as  a  witness  on  behalf  of  the  state. 

The  first  contention  of  counsel  for  defend- 


In  Lacon  v.  Hlgglns,  3  Starkle,  178,  Dowl. 
4k  II.  N.  P.  38,  a  marriage  celebrated  in  France 
was  held  Invalid  because  It  was  not  contracted 
according  to  the  legal  ceremonies  which  were 
-essential  to  a  valid  marriage  in  that  country. 
It  does  Dot  appear,  in  this  case,  where  the  par- 
ties were  domiciled  at  the  time  of  the  marriage, 
3>ut  the  decision  is  apparently  broad  enough  to 
<over  any  case  irreapectlve  of  the  domicii  of 
the  parties. 

It  is  a  general  rule  that  a  marriage  invalid 
where  It  is  celebrated  is  invalid  everywhere. 
TThe  only  exceptions  to  this  rule  relate  to  par- 
ties sojourning  in  a  foreign  country,  who  may. 
In  certain  cases,  contract  a  valid  marriage  with- 
out celebrating  it  according  to  the  local  require- 
ments. Canale  v.  People,  177  111.  219.  52  N.  E. 
310.  In  this  case  a  marriage  celebrated  in 
Itaiy,  between  persons  domiciled  thei^e,  was 
held  Invalid  becanse  the  parties  were  under  the 
age  fixed  by  the  law  of  Italy,  and  the  formal 
requirements  of  that  law  were  not  complied 
with. 

A  marriage  in  China,  according  to  its  laws, 
Is  valid  m  the  United  States,  although  the 
tnsband  was  domiciled  within  the  United 
States,  and  was  within  the  United  States  at 
the  time  of  the  ceremony.  Re  Lum  Lin  Ylng, 
h9  Fed.  682.  In  this  case  it  was  proved  that, 
according  to  the  law  of  China,  the  presence  of 
the  bridegroom  was  not  essential  to  a  mar- 
riage. The  court  was  In  doubt  whether  the 
marriage  could  be  regarded  as  having  been  sol- 
emnized In  China,  under  the  circumstances,  but 
4id  not  decide  the  question,  and  did  not  ac- 
tually pass  upon  Its  validity. 

Exceptions. 

Excluding  matters  affecting  the  matrimonial 
opacity  of  the  parties,  and  matters  affecting 
the  nature  and  vital  character  of  the  relation 
created  by  the  marriage,  there  seem  to  be  no 
•exceptions  to  the  principle  that  a  marriage  valid 
where  celebrated  Is  valid  everywhere.  It  is 
true  that  it  was  held  in  Holmes  v.  Holmes,  1 
Abb.  (C.  S.)  525.  Fed.  Cas.  No.  6,C3S,  and  Nor- 
man ▼.  Norman.  121  Cal.  620.  42  L.  R.  A.  343, 
•M  Pao.  143.  that  a  marriage  celebrated  on  the 
high  seas,  between  persons  domiciled  in  Cali- 
fornia, ^tao  resorted  there  for  the  express  pur- 
IWfie  of  evading  the  California  statute  prescrib- 
ing the  manner  in  which  marriages  should  be 
•contracted  and  solemnised,  would  not  be  recog- 
nized as  valid :  but  these  decisions  are  expressly 
vpon  the  ground  that  the  place  where  the  mar- 
riage was  celebrated  was  not  subjoct  to  the 
Jurisdiction  of  any  state  or  country.  In  the 
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latter  case  it  was  said  that  the  law  of  the 
high  seas,  as  it  may  relate  to  the  marriage  of 
citizens  of  the  United  States  domiciled  in  Cali- 
fornia, cannot  be  referred  to  the  common  law 
of  England  any  more  than  it  can  to  the  law  of 
France  or  Spain,  or  any  other  foreign  country. 

The  converse  of  the  foregoing  proposition, 
however,  namely,  that  a  marriage  invalid  where 
celebrated  Is  invalid  everywhere,  is  subject  to 
certain  exceptions  affecting  even  the  formali- 
ties of  celebration  or  solemnization.  Thus, 
Phillips  V.  Gregg,  10  Watts.  158.  36  Am.  Dec. 
158.  after  stating  the  general  rule  that  a  mar- 
riage invalid  where  celebrated  is  Invajid  every- 
where, said  there  were  certain  well-recognized 
exceptions  to  the  rule,  among  others,  marriages 
celebrated  In  foreign  countries  by  citizens  en- 
titling themselves,  under  certain  circumstances, 
to  the  benefit  of  the  laws  of  their  own  country. 
See  also  Canale  v.  People,  177  111.  219,  52  N.  B. 
310,  Bupra,  where  similar  language  was  used. 

In  Rudlng  v.  Smith,  2  Hagg.  Const.  390.  the 
court  said :  "It  Is  true,  indeed,  that  English 
decisions  have  established  this  rule,  that  a  for- 
eign marriage,  valid  according  to  the  law  of 
the  place  where  celebrated,  Is  good  everywhere 
else ;  but  they  have  not,  e  converso,  established 
that  marriages  of  British  subjects,  not  good 
according  to  the  general  law  of  the  place  where 
celebrated,  are  universally,  and  under  all  pos- 
sible circumstances,  to  be  regarded  as  invalid 
in  England.  It  is  therefore  certainly  to  be  ad- 
vised that  the  safest  course  Is  always  to  be 
married  according  to  the  law  of  the  country, 
for  then  no  question  can  be  stirred ;  but  if  this 
cannot  be  done  on  account  of  legal  or  religious 
difficulties,  the  law  of  this  country  does  not  say 
that  its  subjects  shall  not  marry  abroad.  And 
even  in  cases  where  no  dlfflculties  of  that  In- 
superable magnitude  exist,  yet,  If  a  contrary 
practice  has  been  sanctioned  by  long  acquies- 
cence and  acceptance  of  the  one  country  that 
has  silently  permltjted  such  marriages,  and  of 
the  other  that  has  silently  accepted  them,  the 
courts  of  this  country.  I  presume,  would  not 
incline  to  shake  their  validity  upon  these  large 
and  general  theories,  encountered,  as  they  are, 
by  numerous  exceptions  in  the  practice  of  na- 
tions." 

The  foregoing  case  upheld  the  validity,  in 
England,  of  a  marriage  celebrated  between  Brit- 
ish subjects  at  the  Cape  of  Good  Hope,  by  a 
chaplain  of  the  British  army  then  occupying 
that  settlement  under  capitulation,  notwith- 
standing that  the  parties  did  not  obtain  the 
consent  of  their  parents,  as  was  required  by  the 
Dutch  law.     Several  possible  grounds  for  the 
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ant  is  Uuit  the  court  below  errad  in  sustain- 
ing the  demurrer  to  the  plea  in  abatement, 
since  Uie  information  was  based  on  a  com- 
plaint verified  by  the  first  wife  of  the  ac- 
cused. The  argument  is  that  Mrs.  Hills  was 
an  incompetent  witness  against  her  husband 
in  a  prosecution  for  bigamy,  and  therefore 
was  disqualified  from  swearing  to  the  com- 
plaint. Section  331  of  the  Code  of  Civil 
Procedure  declares  that  "the  husband  can 
in  no  case  be  a  witness  against  the  wife,  nor 
the  wife  against  the  husband,  except  in  a 
criminal  proceeding  for  a  crime  committed 
by  the  one  against  the  other,  but  they  may 
in  all  criminal  prosecutions  be  witnesses  for 
each  other."  This  provision  was  under  con- 
.<iidcration  in  Lord  v.  State,  17  Neb.  626,  23 
N.  W.  507,  where  it  was  distinctly  ruled 
that  a  wife  was  a  competent  witness  against 
her  husband  on  an  indictment  for  adultery,  I 


since  that  was  a  crime  committed  by  Che- 
latter  a^inst  the  former.  This  holding  waa 
cited  with  approval  in  Owens  v.  State,  32 
Neb.  174,  49  N.  W.  226.  See  State  v.  Ben- 
nett, 31  Iowa,  24;  State  v.  Hazen,  39  Iowa,. 
648;  State  v.  Sloan,  55  Iowa,  219,  7  N.  W. 
516;  State  v.  Hughes,  58  Iowa,  165,  UN. 
VV.  706.  There  are  authorities — some  of 
which  are  cited  in  the  brief  of  counsel  for 
defendant — which  alSirm  the  doctrine  that  a 
statutory  provision  like  our  $  331,  quoted 
above,  is  merely  declaratory  of  the  common 
law,  and  that  neither  a  husband  nor  a  wife 
is  a  competent  witness  in  a  criminal  cause 
against  the  other,  except  in  cases  of  personal 
violence  the  one  upon  the  other.  To  this 
latter  view  we  are  unable  to  assent.  The 
statute  in  question  was  not  simply  declara- 
tor}'^ of  what  the  law  would  be  without  S  33  U 
To  so  hold  would  be  to  impute  to  the  legia- 


declsion  were  suggested  In  the  opinion,  but  the 
decision  was  expressly  limited  to  cases  Includ- 
ing the  same  elements  as  the  case  at  bar,  name- 
ly, the  British  character  of  the  parties;  their 
independence  of  the  Dutch  law  in  their  own 
British  transactions;  the  insuperable  difficul- 
ties of  obtaining  any  marriage  conformable  to 
the  Dutch  law,  because  of  the  practical  Impos- 
sibility of  applying  for  the  consent  of  the  par- 
ents owing  to  the  fact  that  they  were  at  a  dis- 
tance: the  countenance  given  by  the  British 
authorities  and  British  ministration  and  the 
fact  the  the  whole  country  was  under  British 
dominion. 

Other  exceptions  are  illustrated  by  the  fol- 
lowing cases: 

A  marriage  between  an  English  woman  and  a 
domiciled  French  man,  at  the  house  of  the 
British  ambassador  at  Paris,  by  the  chaplain 
to  the  embassy,  is  a  valid  marriage  under  the 
statute  4  George  IV.  chap.  91.  Lloyd  v.  Petit- 
Jean,  2  Curt.  Eccl.  Rep.  251. 

So,  in  Este  v.  Smyth,  18  Beav.  112.  23  L.  J. 
Oh.  N.  S.  705,  18  Jur.  300,  It  was  held  that  a 
marriage  of  persons  domiciled  in  England,  cele- 
brated in  the  chapel  of  the  British  ambassador 
at  Paris,  in  such  a  manner  as  to  be  a  valid 
marriage  according  to  the  law  of  England, 
would  be  regarded  as  a  valid  marriage  in  Eng- 
land, irrespective  of  the  question  whether  or 
not  It  was  valid  according  to  the  law  of  France. 

In  Kent  v.  Burgesa  11  Sim.  361,  5  Jur.  166, 
a  marriage  between  persons  domiciled  In  Eng- 
land, celebrated  in  the  presence  of  the  British 
consul,  and  In  the  English  church  at  Antwerp, 
before  a  clergyman  of  the  Church  of  England 
who  had  been  appointed  chaplain  to  the  church 
and  was  paid  by  the  British  government,  was 
held  to  be  invalid  because  certain  ceremonies 
prescribed  by  the  law  of  Belgium  had  not  been 
observed.  It  was  held  that  the  case  did  not 
come  within  4  George  IV.  chap.  91,  which  pro- 
vides for  the  case  of  a  marriage  solemnized  by 
a  minister  of  the  Church  of  England,  In  the 
chapel  or  house  of  any  British  ambassador  or 
minister  residing  within  the  country  to  the 
court  of  which  he  is  accredited,  or  in  the  chapel 
belonging  to  any  British  factory  abroad,  or  In 
a  house  of  any  British  subject  residing  at  such 
factory.  The  case  was  distinguished  from 
Rudlng  V.  Smith  upon  the  ground  that  in  that 
case  Insuperable  difficulties  existed  In  effect- 
ing a  marriage  according  to  Dutch  law,  while 
in  the  case  at  bar  there  was  no  such  difficulty. 

In  Pertreis  v.  Tondear.  1  Hagg.  Const.  136, 
It  was  held  that  a  marriage  celebrated  In  Eng- 
land, without  banns  or  license,  could  not  be 
held  valid  because  it  took  place  within  the 
chapel  of  the  Bavarian  ambassador,  neither  ot 
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the  parties  being  of  the  ambassador's  countrjr 
nor  of  his  household. 

In  Loring  v.  Thomdike,  6  Allen,  257,  a  mar- 
riage before  the  United  States  consul  in  the 
free  city  of  Frankfort,  between  a  citizen  of 
Massachusetts  and  a  citizen  of  the  Grand 
Duchy  of  Hesse-Darmstadt,  was  held  valid,  al- 
though the  provisions  of  the  local  law  were  not 
complied  with.  The  decision,  however,  is  not 
upon  the  ground  that  tlie  marriage,  havlng^ 
taken  place  before  the  United  States  consul,, 
must  be  regarded  as  having  been  celebrated  an 
American  territory,  but  upon  the  ground  that 
the  preponderance  of  evidence  showed  that  the 
requirements  of  the  local  law  of  Frankfort  did 
not  apply  to  foreigners,  and  that  the  marriage 
would  be  recognised  as  valid  by  the  authorities, 
of  that  city. 

In  Re  Hall,  61  App.  DIv.  266.  70  N.  T.  Supp. 
406,  It  was  held  that,  even  upon  the  assump- 
tion that  a  marriage  between  a  woman,  a  citi- 
zen of  the  United  States,  and  a  man,  a  cittsex^ 
of  the  Argentine  Republic,  in  France  without 
compliance  with  the  requirements  of  the  Civil- 
Code  as  to  domicll,  publication,  consent  of  par- 
ents, and  celebration  before  a  civil  officer,  waa 
contracted  at  a  consulate,  the  marriage  could 
not  be  upheld  as  a  common-law  marriage,  it  be- 
ing invalid  both  by  the  laws  of  Prance  and  the 
laws  of  the  Argentine  Republic,  the  domicU  of 
the  husband. 

In  Waldegrave  Peerage  Case.  4  Clark  ft  F. 
649,  the  House  of  Lords  held  that  the  marriage 
of  an  officer,  celebrated  by  a  chaplain  of  the 
British  army,  within  the  lines  of  the  army  when 
serving  abroad,  was  vslid,  though  the  army 
was  not  serving  in  a  country  in  a  state  of  act- 
ual hostility,  and  although  no  authority  for 
the  marriage  was  previously  obtained  from  the 
officer's  superior  in  command.  This  case  was- 
goveroed  by  a  statute. 

In  Culling  V.  Culling  [1896]  P.  D.  116,  65  L. 
J.  P.  D.  &  A.  N.  S.  59,  74  L.  T.  N.  S.  252,  a 
marriage  between  British  subjects,  solemnized 
on  a  British  man-of-war  at  a  foreign  station, 
before  a  clergyman  of  the  church  of  England, 
without  a  license  or  publication  of  banns,  warn 
upheld.  The  marriage  in  this  case  seems  to 
have  been  treated  as  if  It  had  occurred  on  En- 
glish territory. 

In  Lautour  v.  Teesdale.  8  Taunt.  830,  2 
Marsh.  243.  it  was  held  that  the  validity  of  a 
marriage  between  two  British  subjects,  solem- 
nized by  a  Catholic  priest  at  Madras  was  to  be 
determined  by  the  law  of  England,  but  this  was 
on  the  ground  that  they  were  a  part  of  the 
Rritisb  settlements,  and  were  governed  by  the 
laws  of  England  which  they  carried  with  them,, 
and  were  unaffected  by  the  laws  of  the  nativea 
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Ifttare  a  useless  purppse,  since  the  oommon 
law  was  then  in  force,  except  where  modi- 
fied by  statute.  The  lawmaking  body  evident- 
ly, by  this  section,  intended  to  establish  a 
ilew  rule^  and  make  the  husband  and  wife 
competent  witnesses  one  against  the  other 
in  any  criminal  action  for  a  crime  commit- 
ted by  one  against  the  other,  whether  by  the 
infliction  of  personal  violence  or  not.  The 
wife  is  a  competent  witness  against  the  hus- 
band in  a  criminal  prosecution  for  bigamy 
or  adultery,  inasmuch  as  these  are  crimes 
specially  against  her,  and  not  merely  against 
the  relation. 

It  is  strenuously  insisted  that  reversible 
error  was  committed  in  overruling  the  de- 
murrer to  the  information.  The  argiAnent 
is  that  the  information  did  not  charge  a 
crime,  because  it  did  not  allege  that  the 
first  marriage  was  a  lawful  one.     The  in- 


formation avers  that  '^Rowland  P.  Hills,  on 
the  11th  day  of  September,  1885,  in  the 
county  of  York,  England,  then  and  there 
being,  did  then  and  there  marry  one  Eliza 
Cook  Adsetts,  spinster,  and  her,  the  said 
Eliza  Cook  Adsetts,  then  and  there  had  for 
his  wife;  and  the  said  Rowland  P.  Hills  be- 
ing so  married  to  the  said  Eliza  Cook  Ad- 
setts, afterwards,  and  during  the  life  of  the 
said  Eliza  Cook  Adsetts,  his  wife,  who  had 
not  been  continually  and  wilfully  absent 
from  the  said  Rowland  P.  Hills  and  unheard 
from  by  him  for  Ave  years,  together,  next 
before  the  11th  day  of  March,  1899,  did  on 
the  11th  day  of  March,  1899,  in  .the  county 
of  Washington  and  state  of  Nebraska,  then 
and  there,  and  then  and  there  being,  unlaw- 
fully, wilfully,  and  feloniously,  marrv  one- 
Doliie  Powell,  the  said  Eliza  Cook  Adsetts,. 
his  former  wife,  being  then  alive,  etc.    The 


In  Overseers  of  Poor  v.  Overseers  of  Poor,  2 
Vt.  131,  19  Am.  Dec.  703,  it  was  held  that  a 
marriage  by  capable  parties,  before  a  Justice 
of  tbe  peace.  In  tbe  Province  of  Lower  Canada, 
although  such  Justice  was  not  at  the  time  au- 
thorized to  celebrate  marriages,  would  neverthe^ 
less  be  upheld  as  a  valid  marriage  upon  the 
theory  that  what  took  place  amounted  to  a  mar- 
riage per  verba  de  priBsenti,  the  ceremony  be- 
ing followed  by  cohabitation  for  several  years. 

In  Hynes  v.  McDermott,  82  N.  Y.  41,  87  Am. 
Rep.  538,  In  which  the  validity  of  a  marriage 
depending  upon  certain  acts,  some  of  which 
occurred  on  a  vessel  crossing  the  English  chan- 
nel, and  some  In  France,  was  upheld  upon  the 
presumption  that  the  lex  loci  was  the  same  as 
the  law  of  New  York,  the  court  refrained  from 
passing  upon  the  question  whether.  If  acta 
which  would  make  a  valid  marriage  when  done 
in  New  York  are  done  outside  its  bounds,  and 
nor  in  accordance  with  the  law  of  the  place 
where  done  they  will  create  a  relation  which 
will  be  upheld  as  a  valid  marriage. 

II.  Polygamous  marriages;   temporary  moHtal 
unions. 

The  court,  in  Hyde  v.  Hyde,  L.  R.  1  Prob.  & 
Div.  131,  35  L.  J.  Mat.  N.  S.  57,  12  Jur.  N.  S. 
414.  14  L.  T.  N.  S.  188.  14  Week.  Rep.  517,  an- 
nounced a  principle  (which  Is  applicable  to  the 
nature  of  the  relation  created  by,  and  the  char- 
acter  of   the   contract    involved    in,    marriage, 
r«ther  than  to  the  form  or  mode  of  the  sol- 
emnization, or  the  matrimonial  capacity  of  the 
parties)  to  tae  effect  that  a  marriage,  wherever 
c-elebrated.   In  order  to  be  entitled  to  recogni- 
tion upon   the  principles  of  international  law, 
mast  be  a  marriage  In  the  sense  that  that  in- 
stitution   Is    generally    understood    throughout 
•    Christendom, — that   Is,   it   must  be   the  volun- 
tary union  for  life  of  one  man  and  one  woman 
to  the  exclusion  of  all  others ;  and  any  relation, 
though  termed  marriage  at  the  place  of  Its  In- 
ception, which  does  not  possess  such  requisites, 
will  not  be  regarded  as  a  marriage  within  the 
principle    that    a    marriage    valid    where    con- 
tracted  is   valid  everywhere.     In   that  case   it 
was  held  that  a  so-called  marriage,  contracted 
In  Utah,  between  persons  then  domiciled  there 
and  professing  the  faith  of  the  Mormons,  which 
allowed  polygamy,  would  not  be  recognized  as 
vaiid  In  Kngland,  and  would  not  support  an  ac- 
tion for  divorce,  although  It  was  assumed  to  be 
valid  in  Utah  where  It  was  celebrated.     Neither 
of  the  parties  to  this  marriage  had  entered  In 
to  any  previous  matrimonial   alliance,   and   it 
waa  urged  that  the  court  might  recognize  the 
narriage  without  countenancing  polygamy,  but 
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the  court  declined  to  take  this  view,  holding 
that  the  marriage  was  vitiated  by  the  fact  that 
the  husband  was  at  liberty  to  take  other  wlvea 
during  Its  continuance. 

The  same  position  was  taken  in  Bethell  v. 
Hlldyard,  L.  R.  38  Ch.  Dlv.  220,  57  L.  J.  Ch. 
N.  S.  487,  58  L.  T.  N.  S.  674,  36  Week.  Rep. 
503,  where  It  was  held.  In  an  action  involvlnir 
tho  legitimacy  of  children  of  the  marriage,  that 
a  marriage  In  South  Africa  at  a  place  wlthia 
the  control  of  a  semlbarbarous  tribe  of  natives^, 
though  celebrated  according  to  their  custom* 
would  not  be  recognized  as  valid  in  England,, 
because,  according  to  that  custom,  the  hus- 
band was  at  liberty  to  take  subsequent  wives. 
The  man,  in  this  case,  was  a  native  of  England,, 
but  was  apparently  domiciled  at  the  place  where 
the  marriage  was  contracted  at  the  time  there- 
of, and  it  was  the  first  marriage.  It  was  as- 
sumed, In  this  case,  that  the  marriage  would 
have  been  recognized  as  valid  in  England,  If,  not- 
withstanding the  custom  referred  to,  the  par- 
ties had  Intended  to  contract  a  marriage  In  the 
Christian  sense,  but  It  was  held  that  the  evi- 
dence did  not  warrant  a  finding  that  such  waa 
their  Intention. 

Polygamous  marriages  are  frequently  referred 
to  as  an  exception  to  the  rule  that  a  marriage^ 
valid  where  celebrated  Is  valid  everywhere. 
Thus:  Com.  v.  Lane,  113  Mass.  458,  18  Am. 
Rep.  500 :  Ross  v.  Ross*  129  Masa  248,  37  Am. 
Rep.  321 :  Hutchins  v.  KImmell,  31  Mich.  126,. 
18  Am.  Rep.  164  ;  Jackson  v.  Jackson,  82  Md. 
17,  84  L.  R.  A.  773,  33  Atl.  317  ;  Campbell  v. 
Crampton,  18  Blatchf.  150,  2  Fed.  417 ;  True  v* 
Ranney,  21  N.  H.  52,  53  Am.  Rep.  164. 

The  foregoing  cases,  however,  are  all  obiter 
on  the  point  In  question,  and,  with  the  excep- 
tion of  Ross  V.  Ross,  129  Mass.  243,  37  Am. 
Rep.  321,  which  apparently  approves  of  the* 
position  taken  In  Hyde  v.  Hyde,  supra, 
and  Com.  v.  Lane,  113  Mass.  458,  18  Am.  Rep. 
509,  which,  on  the  contrary,  states  that  to- 
brlng  a  marriage  within  that  exception  one  of 
the  parties  to  the  marriage  must  have  had  an- 
other husband  or  wife  living,  they  cannot  be 
cited  either  for  or  against  the  position  taken  in> 
Hyde  v.  Hyde,  and  Bethell  v.  Hlldyard,  supra^ 
that  a  marriage  which  contemplates  polygamy, 
even  If  it  is  a  first  marriage,  will  not  be  rec- 
ognized as  valid  though  valid  according  to  th» 
lex  loci. 

In  Wall  V.  Williamson,  8  Ala.  48,  the  excep- 
tion of  polygamous  marriages  from  the  rule- 
that  a  marriage  valid  where  celebrated  Is  valid 
everywhere,  was  held  not  to  apply  to  an  In- 
dian marriage  unless  there  had  been  a  previous 
marriage  by  one  of  the  partlea     This  was  ap^ 
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infirmity  imputed  to  the  information  is 
lacking  of  merit.  It  is  averred  that  the  de- 
fendant was  married  at  a  specified  time  to 
A  ceitain  woman  in  England.  This  implies 
that  the  marriage  was  a  lawful  one.  If  un- 
lawful, then  there  was  no  marriage.  StcUe 
^.  Hughes,  58  Iowa,  166,  11  N.  W.  706. 

Rev.  A.  T.  Younff,  the  rector  of  the  Epis- 
<!opal  church  at  Blair,  was  called  and  ex- 
amined as  a  witness  for  the  prosecution. 
His  evidence  reveals  that  almost  inunedi- 
atcly  after  the  arrest  of  the  defendant  the 
latter  sent  for  Rev.  Young,  who  called  upon 
liim  in  the  county  jail.  Hills's  object  in  re- 
•questing  his  presence  was  to  have  the  rector 
intercede  with  his  first  wife  for  a  settlement 
•of  the  criminal  proceedings.  Hills  wrote  a 
letter  to  the  county  attorney  somewhat  along 
the  same  line,  which,  at  defendant's  request, 
was  delivered  to  the  prosecuting  attorney  by 

parently  on  the  assumption  that  the  Indian 
custom  with  reference  to  marrla^s  contem- 
plated that  the  man  might  take  other  wives 
during  the  lifetime  of  the  first  wife. 

In  State  v.  Ta-cha-na-tab.  64  N.  C.  614.  It 
was  held  that  the  cohabitation  of  an  Indian 
man  and  woman,  as  husband  and  wife,  which, 
according  to  the  ancient  custom  of  their  tribe, 
entitled  them  to  recognition  as  man  and  wife, 
but  which  left  them  free  to  dissolve  the  con- 
nection at  pleasure  and  marry  again,  was  not 
a  valid  marriage  In  North  Carolina.  In  this 
case,  however,  the  parties  were  subject  to  the 
Jurisdiction  of  North  Carolina  at  the  time  of 
the  marriage,  and  the  validity  of  the  marriage 
was  tested  by  the  law  of  North  Carolina.  The 
<:&»  is  therefore  distinguished  from  those  In 
whl'-h  the  marriage  took  place  within  Indian 
territory  not  subject  to  the  Jurisdiction  of  the 
«tote. 

It  Is  apparent  from  the  foregoing  citations 
that-  the  American  decisions  have  not  extended 
the  exception  with  reference  to  polygamous  mar- 
rla^^es  so  as  to  cover  the  first  marriage.  It 
was  even  held  in  Kobogum  v.  Jackson  Iron  Co. 
76  Mich.  498,  43  N.  W.  602,'  that  a  second  mar- 
riage by  a  person  having  a  wife  living  and  un- 
'dlvofced  will  be  recognized,  if  valid  by  the  lew 
loci.  In  that  case  a  member  of  an  Indian  tribe, 
living  in  tribal  relations,  took  a  second  wife 
while  his  first  wife  was  living  and  undivorced. 
The  validity  of  both  marriages,  and  the  legiti- 
macy of  children  of  each  marriage,  and  their 
right  to  succeed  to  their  father's  property, 
were  recognized.  The  court.  In  Justification  of 
Its  position,  said  that  while  most  civilized  na- 
tions have  discarded  polygamy,  and  It  Is  not 
lawful  anywhere  among  English  speaking  na- 
tions, yet  it  Is  a  recognized  and  valid  Institu- 
tion among  many  nations,  and  not  universal- 
ly unlawful.  This  decision,  however,  seems  to 
be  opposed  to  the  clear  weight  of  authority, 
which  at  the  farthest  recognizes  only  the  valid- 
ity of  the  first  marriage. 

In  a  dissenting  opinion  In  State  v.  Ross.  76 
N.  C.  242,  Reade,  J.,  said:  "I  timidly,  but 
very  positively,  deny  what  a  great  Judge  (Ruf- 
fin)  has  said,  that  a  Turk  with  his  many  wives, 
•or  a  Mormon,  can  have  his  rights  which  he  has 
In  his  own  country  recognized  here,  because  It 
Is  revolting  to  our  people  and  against  their 
l>est  interests." 

In  the  following  cases  the  validity  of  Indian 
marriages  between  members  of  an  Indian  tribe 
living  as  a  separate  community  or  people  was 
recognized  by  state  courts,  notwithstanding 
that  the  Indian  custom  with  reference  to  mar- 
riage contemplated  the  dissolution  of  the  rela- 
tion at  any  time  at  the  mere  will  of  one  or  both 
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Young.  The  latter  was  also  prevailed  upon 
by  defendant  to  carry  his  wishes  to  his  fir»t 
wife,  the  prosecuting  witness.  At  the  time 
Hills  wrote  out  a  synopsis  of  what  he 
wanted  Rev.  Young  to  say  to  Mrs.  Hills  No. 
1,  which  follows:  "(1)  Months  to  stay  as 
prosecutin|f  witness,  with  several  trials; 
(2)  promise  of  immediate  divorce,  which 
will  free  her  in  a  few  weeks;  (3)  payment 
of  some  of  her  expenses;  (4)  the  fact  that 
she  has  severely  punished  me  already;  to 
carry  it  further  might  change  public  feel- 
ing, and  be  thought  vindictive."  This  paper 
was  put  in  evidence  by  the  state,  and  its  ad- 
mission is  assigned  for  error.  The  first  ob- 
jection to  the  paper  in  question  is  that  it 
was  'received  in  evidence  in  violation  of  § 
333  of  the  Code  of  Civil  Procedure,  which 
provides  that  ''no  practising  attorney, 
.     .     .     minister  of  the  gospel,  or  priest  of 


parties.  Wall  v.  Williamson,  8  Ala.  48;  Earl 
V.  Godley.  42  Minn.  361,  sub  notn.  Earl  v.  Wil- 
son, 7  L.  R.  A.  125,  44  N.  W.  254. 

These  decisions  are  contrary  to  the  dietutm 
In  Hyde  v.  Hyde,  L.  R.  1  Prob.  &  DIv.  131,  35 
L.  J.  Mat.  N.  S.  57,  12  Jur.  N.  S.  414.  14  L.  T. 
N.  S.  188,  14  Week.  Rep.  517,  that  to  entitle 
a  marriage  to  recognition  under  the  principles 
of  International  law,  It  must  be  the  voluntary 
union  of  a  man  and  woman  for  life. 

In  Johnson  v.  Johnson,  30  Mo.  72,  77  Am. 
Dec.  598,  Involving  the  legitimacy  of  children 
and  their  right  to  inherit  from  their  father, 
the  relation  existing  between  a  white  man  and 
Indian  woman  who  lived  together  In  the  Indian 
country,  assuming  It  to  be  such  as  to  constitute 
a  marriage  according  to  the  custom  of  the  In- 
dians, was  recognized  as  constituting  a  mar- 
riage de  facto,  notwithstanding  that,  accord- 
ing to  such  custom,  the  Idea  of  permanency 
did  not  enter  into  the  marriage  relation,  which 
wa(!  dissolvable  at  any  time  at  the  mere  pleas- 
ure of  the  husband.  It  Is  to  be  observed  In 
this  case,  however,  that  It  was  only  necessary 
to  establish  a  marriage  de  facto,  and  not  nec- 
essarily the  existence  of  a  valid  marriage,  since 
the  Missouri  statute  expressly  provided  that 
the  Issue  of  a  marriage  null  in  iaw  should  b<» 
legitimate. 

The  principles  announced  in  the  last  case 
were  approved  In  Boyer  v.  Dlvely,  58  Mo.  510, 
and  La  Riviere  v.  La  Riviere,  77  Mo.  512. 

In  Morgan  v.  McGhee.  5  Humph.  13,  a  mar- 
riage, consummated  according  to  usages  of  the 
Cherokee  tribe  of  Indians,  within  that  portion 
of  the  Cherokee  country  which  was  within  the 
limits  of  Tennessee  by  the  extension  of  the  lawA 
of  Tennessee  over  It,  was  held  valid.  The  char- 
acter of  the  matrimonial  agreement  as  to  per- 
manency, exclusiveness,  etc.,  does  not  appear. 
It  wus  held  that  all  that  was  necessary  to  con- 
stitute a  marriage  according  to  such  custom 
was  a  public  agreement  to  live  together  as  man 
and  wife. 

In  Roche  v.  Washington,  19  Ind.  53,  81  Am. 
Dec.  376,  the  court  denied  the  validity  of  a  so- 
called  marriage  between  members  of  the  Miami 
tribe  of  Indians,  contracted  according  to  the 
custom  of  the  tribe,  while  the  parties  were  re- 
siding In  Indiana.  The  real  ground  of  the  de- 
cision was  that  the  marriage  was  contracted 
after  all  territorial  Jurisdiction  of  the  tribe  bad 
ceased  In  the  state,  and  after  the  tribe  Itself, 
with  Its  government,  had  disappeared  from  the 
borders  of  the  state.  The  court,  however,  Inti- 
mated its  opinion  that  a  tribe  of  North  Ameri- 
can Indians  did  not  constitute  a  state  In  the 
international  sense,  so  as  to  come  within  the 
rule  that  a  marriage  valid  according  to  the  law 
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•anj  denomination,  shall  be  allowed,  in  giv- 
ing testimony,  to  disclose  any  confidential 
•communication  properly  intrusted  to  him  in 
his  professional  capacity,  and  necessary  and 
proper  to  enable  him  to  discharge  the  func- 
tions of  his  office  according  to  the  usual 
•course  of  practice  or  discipline."  To  render 
a  communication  to  a  minister  of  the  gospel 
or  priest  privileged,  it  must  have  been  re- 
ceived in  confidence.  By  this  we  do  not 
mean  that  it  must  be  made  under  the  ex- 
press promise  of  secrecy,  but  rather  that 
the  communication  was  in  confidence,  and 
with  the  understaading,  express  or  implied, 
that  it  should  not  be  revealed  to  anyone. 
The  mere  fact  that  a  communication  is  made 
to  a  person  who  is  a  lawyer,  a 'doctor,  or  a 
priest  does  not  of  itself  make  such  com- 
munication privileged.  To  have  Uiat  effect, 
it  must  have  been  made  in  confidence  of  the 


relation,  and  undelr  mtch  cireumstaiices  as 
to  imply  that  it  should  forever  remain  a 
secret  in  the  breast  of  the  confidential  ad- 
viser. In  the  case  at  bar  there  was  adduced 
evidence  tending  to  show  that  the  paper  was 
not  committed  to  Rev.  Young  as  a  secret  or 
in  confidence.  On  the  other  hand,  he  was 
enjoined  by  the  defendant,  as  is  shown  by 
the  evidence,  to  make  the  contents  thereof 
fully  known  to  Mrs.  Hills,  the  first  wife  of 
the  defendant.  Had  the  defendant  requested 
Rev.  Young  to  call  a  public  meeting  of  the 
citizens  of  Blair  in  the  interest  of  the  for- 
mer, and  to  address  the  same  upon  the  sub- 
jects included  in  the  paper  in  question 
handed  to  the  godly  man  as  the  subjects  of 
his  discourse,  it  would  hardly  have  been 
questioned  by  anyone  that  the  paper  would 
not  be  privileged.  In  principle  there  is  no' 
distinction  between  the  supposed  case  and 


of  the  place  where  celebrated  Is  valid  every- 
where ;  and '  the  court  further  expressed  the 
opinion  that,  even  If  it  were  to  be  regarded  as 
a  state  In  the  internatioDal  aense,  the  so-called 
marriage  was  not  such  a  marriage  as  Is  con- 
templated by  the  rule  referred  to,  since  the  real 
relation,  which  was  called  a  marriage,  was  a 
-mere  state  of  concubinage  which,  according  to 
the  custom  of  the  tribe,  could  be  dissolved  by 
the  consent  of  the  parties. 

Although  marriage,  like  other  civil  contracts, 
must  be  regulated  by  the  le»  loci  contractus. 
It  is  not  every  marriage  which  may  be  valid 
4>y  the  law  of  the  place  where  it  was  consum- 
mated, that  will  be  recognized  as  legal  every- 
wliere  else.  Every  sovereign  state  Is  the  con- 
servator of  its  own  morals,  and  may  nullify 
incestuous  and  polygamous  contracts  (obiter). 
Sneed  v.  Kwing,  6  J.  J.  Marsh.  460,  22  Am. 
Dec.  41.  * 

A  marriage  between  a  British  citizen,  tem- 
porarily resident  in  Japan,  and  a  Japanese 
woman,  celebrated  according  to  the  forms  re- 
Hiuired  by  the  laws  of  that  country,  will  be  rec- 
ognlxed  as  valid  in  England.  Brinkley  v.  Atty. 
<3en.,  L.  K.  15  Prob.  Div.  76.  There  was  no 
question  as  to  the  capacity  of  the  parties  In 
this  case.  It  was  pointed  out  that  the  contract 
of  marriage,  according  to  the  Japanese  law,  in- 
volved the  union  of  one  man  with  one  Woman 
to'the  exclusion  of  all  othera  The  court  took 
the  position  that  the  rule  that  a  marriage  valid 
where  contracted  is  valid  everywhere  Is  not 
confined  to  marriages  contracted  in  Christian 
countries,  but  extends  to  marriages  wherever 
-contracted,  If  the  contract,  in  its  essence,  con- 
forms to  the  general  principles  prevailing 
throughout  Christendom. 

In  Armltage  v.  Armltage,  L.  R.  8  Eq.  843, 
it  was  held  that  the  testimony  of  a  witness  that 
he  went  to  New  Zealand  before  it  was  an  En- 
glish colony,  and  that  he  was  there  married  to 
a  native  woman  according  to  the  customs  aud 
usages  then  in  force  in  New  Zealand,  was  not 
sufficient  to  establish  a  marriage,  in  the  absence 
of  evidence  of  what  those  customs  or  usages 
were. 

III.  Matrimonial  oapaoity  of  the  parties. 

a.  i«  general;  lea  looi  or  lew  domioUii;  public 
poUcy. 

There  are  expressions  in  the  opinions  in 
some  of  the  cases  which  seem  to  favor  the  doc- 
trine that,  while  the  lew  loci  governs  with  re- 
rpect  to  matters  affecting  the  manner  or  mode 
•of  solemnization  of  the  marriage  and  the  pre- 
liminaries thereof,  the  question  of  matrimonial 
<apaclty  Is  to  be  determined  by  the  lev  donU- 
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ciUi;  and  some  of  the  decisions  seem  to  be  the 
result  of  the  application  of  that  doctrine.  Most, 
but  not  all,  of  these  decisions,  however,  are  re- 
ducible to  one  or  the  other  of  the  exceptions 
(which  have  been  formulated  in  Brook  v.  Brook, 
y  H.  L.  Caa  193,7  Jur.  N.  S.  422,  4  L.T.N.  S. 
93,  9  Week.  Rep.  461 ;  Jackson  v.  Jackson,  82 
Md.  17,84  L.R.A.778,  83  Atl.  817  ;  Com.  t.  Lane, 
113  Mass.  468,  18  Am.  Rep.  609;  and  Court- 
right  V.  Courtright,  26  Ohio  L.  J.  809)  to  the 
general  principle  that  the  validity  of  a  marriage 
Ik  to  be  determined  by  reference  to 'the  le«  loc*^ 
namely,  (1)  marriages  which  are  polygamous, 
or  which  are  Incestuous  according  to  the  gen- 
eral view  of  Christendom ;  (2)  marriages  Which 
the  local  lawmaking  power  has  declared  shall 
not  be  allowed  any  validity.  By  the  first  ex* 
ception  the  Christian  standard  of  marriage  Is 
applied  to  every  marriage  wherever  celebrated 
and  without  reference  to  the  domlell  of  the  par- 
ties at  the  time  of  its  belebratlon.  If  the  mar- 
riage fails  below  this  standard.  It  wNl  be  held 
void,  although  it  may  be  valid  according  to  the 
lew  loc%  and  lew  domieilii.  The  application  of 
this  exception  to  polygamous  marriages  has  been 
discussed  In  division  II.,  aupra,  and  its  applica* 
tion  to  Incestuous  marriages  will  be  discussed 
in  division  III.,  b,  infra. 

To  bring  a  marriage  within  the  second  ex- 
ception, that  very  marriage  must  be  within  the 
legislative  prohibition.  A  marriage  will  not 
necessarily  come  within  that  exception  because 
It  would  have  been  within  the  prohibition  If  It 
had  been  celebrated  within  the  state  or  country 
which  enacted  the  same.  The  question  whether 
a  marriage  comes  within  the  prohibition,  and 
therefore  within  the  exception.  Is,  In  Its  last 
analysis,  one  of  leglislatlve  intention.  There 
can  be  no  question  as  to  the  power  of  the  legis- 
lature to  prescribe  what  marriages  shall  be  void 
In  its  owu  state,  wherever  celebrated,  or  where- 
ever  the  parties  may  have  been  domiciled  at  the 
time  of  celebration,  If  they  subsequently  came 
or  returned  to  the  state  (Pennegar  v.  State,  87 
Tenn.  244,  2  L.  R.  A.  703,  10  S.  W.  305). 
Therefore,  the  language  of  the  statute  Is  the 
first  matter  for  consideration,  and  If  the  mar- 
riage comes  within  the  terms  of  the  statute, 
Its  Invalidity  necessarily  follows  without  ref- 
erence to  the  lew  loci  or  lew  domicilii.  When, 
however,  as  Is  generally  the  case,  the  legisla- 
ture merely  prohibits.  In  general  terms,  mar- 
riages between  persons  standing  In  a  certain 
relation  to  each  other  It  becomes  necessary  to 
examine  the  nature  and  object  of  the  statute 
In  order  to  determine  the  scope  of  the  prohibi- 
tion (Brook  V.  Brook,  9  H.  L.  Cas.  193,  7  Jur. 
N.  8.  422,  4  L.  T.  N.  8.  93,  9  Week.  Rep.  401). 
Examining  the  statute  from  this  point  of  view* 
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the  one  with  which  we  have  been  dealing. 
It  in  plain  that  Rev.  Young  betrayed  no 
confidence  of  the  prisoner  in  revealing  the 
contents  of  this  paper  or  writing. 

It  is  also  urgcKi  that  this  paper  was  inad- 
missible as  a  confession,  because  it  waa 
prompted  hy  an  inducement  of  hope  or  fear. 
The  evidence  on  behalf  of  the  state  discloses 
that  it  was  voluntarily  written  and  deliv- 
ered by  defendant  to  Rev.  Young  without 
any  suggestion  on  the  part  of  the  latter  that 
the  accused  would  in  the  least  be  benefited 
thereby,  or  that  it  was  given  on  any  promise 
of  reward  or  threat  of  punishment. 

After  the  state  had  made  out  its  case  in 
chief,  the  defendant  moved  ore  tenua  to 
strike  from  the  record  all  the  evidence  and 
certain  exhibits  adduced  by  tJie  prosecution 
relating  to  the  marriage  ceremony  between 
the  accused  and  tiie  first  Mrs.  Hills  in  Eng- 


land, in  September,  1885,  for  the  reason 
that  the  evidence  on  the  part  of  the  state- 
did  not  prove,  or  tend  to  prove,  that  the 
marriage  was  valid.  In  passing  upon  tbe- 
motion,  the  court,  in  the  hearing  and  pres- 
ence of  the  jury,  stated:  "There  was  evi- 
dence in  the  record  tending  to  show  cohabi- 
tation in  the  larger  sense.  Exception  waa- 
takcn  to  this  remark;,  and  its  utterance  is- 
urged  as  a  ground  of  reversal.  It  is  true, 
as  contended,  that  it  was  for  the  jury  to  de- 
teiTuine  whether  the  accused  and  Mrs.  Hills^ 
No.  1  were  lawfully  married  and  cohabited 
as  husband  and  wife.  The  remark  of  the- 
court  did  not  take  this  issue  from  the  con- 
sideration of  the  triers  of  fact.  The  remarks- 
of  the  court  -were  elicited  by  the  motion  of 
the  defendant,  and  in  passing  thereon  the 
court  gave  its  reason  for  denying  the  mo- 
tion ;  and,  as  there  was  some  evidence  in  the- 


ft ifl  apparent  that  the  nature  and  o&lect  of 
the  law  may  be  such  that  its  purpose  ia  fully 
■ubderved  by  limiting  it  to  marriage  celebrated 
In  the  state  or  country  where  it  was  enacted, 
between  persona  there  domiciled.  Thus,  in 
Med^ay  v.  Needham,  16  Mass.  157,  8  Am.  Dec. 
131,  infra.  III.,  c,  the  court  seems  to  have  pro- 
ceeded upon  the  theory  that  the  purpose  of  the 
cUtute  was  fully  subserved  by  applying  It  to 
marriages  celebrated  within  the  commonwealth, 
and 'that  it  did  not  extend  to  marriages  cele- 
brated out  of  the  commonwealth,  even  between 
persons  domiciled  in  the  commonwealth  who 
went  out  of  it  to  celebrate  the  marriage  for 
the  express  purpose  of  evading  the  statute.  In 
Brook  V.  Brook,  9  H.  L.  Cas.  193,  7  Jur.  N.  8. 
422,  4  L.  T.  N.  8.  93,  9  Week.  Rep.  461,  infra, 
ill.,  c,  on  the  contrary,  it  was  held  that,  in 
view  of  the  nature  and  objects  of  the  statute 
there  Involved,  it  must  be  held  to  apply  to  mar- 
riages between  domiciled  cltisens  of  England, 
although  celebrated  out  of  England  and  in  a 
country  according  to  the  law  of  which  the  mar- 
riage would  be  valid.  Considerable  stress  was 
laid  in  this  case  upon  the  fact  that  the  act  of 
Parliament  declared  the  marriages  of  the  kind 
eontempiated  by  it  to  be  contrary  to  the  law 
of  God.  Perhaps,  in  the  absence  of  such  a 
declaration,  it  might  have  been  regarded  that 
the  purpose  of  the  act  would  be  subserved  by 
limiting  it  to  marriages  celebrated  in  England. 
And,  on  the  other  hand,  the  presence  of  such  a 
declaration  might  have  .been  regarded  as  a 
strong  argument  for  extending  it  to  marriages 
celebrated  in  another  country  between  persons 
domiciled  in  that  country  If  the  question  should 
arise  in  England.  As  a  matter  of  fact,  however, 
it  was  conceded  In  the  opinion  of  the  Lord 
Chancellor  in  this  case,  that  if  the  parties  had 
been  domiciled  in  the  country  where  the  mar- 
riage was  celebrated,  it  would  have  been  held 
valid  even  in  England.  It  will  be  observed  that 
Id  some  of  the  cases  cited  la  III.,  c,  infra,  a 
statutory  prohibition  in  general  terms  has  been 
extended  to  embrace  marriages  celebrated  out 
of  the  stftte  between  persons  who,  at  the  time, 
were  domiciled  out  of  the  state  but  who  subse- 
quently came  within  it  to  reside.  As  suggested 
in  the  opinion  in  Pcnncgar  v.  State,  87  Tenn. 
244,  2  L.  K.  A.  7071,  10  S.  W.  305,  the  courts  of 
one  state  may,  by  reason  of  peculiar  local  con- 
ditions, regard  a  statute  as  a  part  of  the  dis- 
tinctive policy  of  the  state,  and  therefore  as 
applicable  to  marriages  occurring  outside  of 
the  state,  whereas  the  courts  of  another  state, 
by  reason  of  different  local  conditions,  may 
take  the  view  that  a  similar  statute  Is  not  ii 
part  of  the  distinctive  policy  of  the  state,  and 
therefore  applies  only  to  marriages  celebrated 
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within  the  state.  This  point  was  illustrated, 
in  the  lact  case  by  contrasting  the  decision  iiv 
Medway  v.  Needham,  16  Mass.  157,  8  Am.  Dec 
131,  where  it  was  held  that  a  statute  prohibit- 
ing the  intermarriage  of  white  and  colored  per- 
sons did  not  apply  to  marriages  celebrated  out 
of  the  commonwealth,  though  the  parties  were- 
domiciled  therein,  with  the  decisions  in  the- 
southern  atatea,  holding  a  similar  statute  ap- 
plicable to  marriages  celebrated  without  a» 
well  as  to  those  celebrated  within,  the  state. 
It  must  bo  admitted  that  this  theory,  according 
to  which  every  marriage  must,  In  order  to  be- 
upheld,  pass,  not  only  the  test  furnished  by  the- 
generally  accepted  principles  of  Christendom, 
but  likewise  the  test  furnished  by  the  distinc- 
tive policy  of  the  state  or  country  where  the- 
court  is  sitting,  determined  in  the  manner  above 
explained,  has  the  disadvantage  that  under  it 
the  parties  to  the  marriage  may  be  husband  tinA 
wife  In  one  state  or  country,  and  not  in  another. 
Upon  the  other  hand,  the  acceptance  of  the 
doctrine  of  lea  loci  without  exception  other 
than  that  with  reference  to  marriages  contrary 
to  the  general  principles  of  Christendom,  would 
put  the  courts  in  the  position  of  recognising, 
the  validity  of  marriages  which  are  opposed  to 
the  distinctive  state  policy,  notwithstanding 
that  the  parties  to  the  marriage  were,  at  the 
time  of  its  celebration,  domiciled  within  the 
state.  In  any  case,  whether  the  doctrine  of 
lew  tod  or  lew  domicilii  Is  adopted,  it  Is  sub- 
ject to  alteration  by  the  leglslsture  of  a  state 
if  that  body  sees  fit  to  condemn,  in  expresa 
terms,  a  marriage  celebrated  out  of  the  state 
between  persons  domiciled  in  the  state,  and  In 
such  a  case  it  would  necessarily  follow  that  a 
marriage  might  be  valid  in  one  state,  and  not 
in  another. 

It  is  to  be  observed  that  this  theory,  by 
which  a  marriage,  wherever  celebrated  or  wher- 
ever the  parties  to  it  are  domiciled.  Is  subjecte^f 
to  the  test  of  the  distinctive  policy  of  the  state- 
or  country  where  the  court  is  sitting,  does  not 
constitute  an  independent  doctrine  like  the  doc> 
trine  that  the  lew  domicilii  governs,  or  the  doc- 
trine that  the  Ut  loci  governs,  but  operates  by 
way  of  exception  to  the  doctrine  of  lew  loci, 
which  seems  to  be  favored  by  the  weight  of  au- 
thority over  the  doctrine  of  lew  domicilii  as  a 
general  principle  of  international  law.  This 
exception  might,  with  equal  propriety,  be  at- 
tached to  the  doctrine  of  lew  domicilii,  if  that 
should  be  adopted  as  the  general  principle. 
The  exception  leaves  free  scope  for  the  doc- 
trine of  lew  loci,  or,  if  it  is  preferred,  the  do%- 
trlne  of  lew  domicilii,  when  a  marriage,  cele 
bra  ted  out  of  the  state  between  persons  not 
domiciled  in  the  state,  is  contrary  neither  ta 
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record  upon  wMch  the  remark  could  prop- 
erly be  predicated,  the  criticism  upon  this 
particular  action  of  the  Krial  court  is  over- 
ruled. The  mere  overruling  of  the  motion 
by  the  court  without  giving  any  reasons 
therefor  would  be  an  expression  of  the  opin- 
ion that  there  was  sufficient  evidence  to 
establish  the  marriage  of  Hills  in  England. 
The  language  of  the  court  was  not  preju- 
dicially erroneous. 

The  court,  at  the  request  of  the  state,  gave 
this  instruction:  "(4)  You  are  ihstructed 
that  in  this  case,  so  far  as  the  validity  or 
invalidity  of  the  alleged  first  marriage  is 
concerned,  it  makes  no  difference  whether 
or  not  the  defendant^  Hills,  or  the  witness 
f'Uiza  Cook  Hills,  or  either  of  them,  resided 
or  had  their  usual  place  of  abode  or  resi- 
«lence  in  the  parish  of  Sheffield,  England, 
before  obtaining  the  license,  or  before  the 


marriage  ceremony;  and  you  will  therefore 
disregard  all  evidence  received  upon  tJie 
trial  of  this  case  on  the'subject  of  said  resi- 
dence and  places  of  abode  prior  to  the  mar- 
riage ceremony  on  September  11,  1885,  in 
so  far  as  the  question  of  the  validity  or 
invalidity  of  the  license  and  marriage  cere- 
mony are  concerned. 

It  is  in  evidence  that  the  license  under 
which  the  defendant  was  married  to  his  first 
wife  was  obtained  by  her  in  the  parish  of 
Sheffield,  England,  and  in  which  parish  the 
marriage  ceremony  was  pronounced.  In  the 
affidavit  upon  which  the  license  was  issued 
the  contracting  lady  stated  that  she  had 
been  a  resident  in  the  parish  of  Sheffield, 
England,  for  the  fifteen  days  immediately 

Srior  thereto,  and  there  was  introduced  evi- 
ence  conducing  to  show  that  neither  Mr. 
Hills  nor  his  '.^tended  wife  had  ever  been  a 


tie  principles  of  Christendom  nor  the  distinc- 
tive policy  of  the  atate.  Thusy  in  Dannelll  v. 
ii&nneUl,  4  Bush,  51,  a  court  of  Kentacky  ex- 
pressly applied  the  doctrine  of  lew  looi  and  up- 
held a  marriage  celebrated  in  Swltserland,  ac- 
cording to  the  law  of  which  it  was  valid,  be- 
tween a  man  and  the  widow  of  his  deceased 
brother,  who  were  domiciled  at  the  time  in 
Lombardy,  then  a  province  of  Austria,  by  the 
Uw  of  which  such  marriages  were  forbidden,  not- 
withstanding that  the  marriage  was  celebrated 
in  Switzerland  for  the  purpose  of  evading  the 
law  of  Lombardy,  and  the  parties  immediately 
returned  to  the  latter  country  and  resided  there. 
It  Is  to  be  observed  that  In  this  case  the  mar- 
riage was  neither  contrary  to  the  principles  of 
Christendom,  nor  to  the  distinctive  policy  of 
Kentucky  so  that  the  general  principle  of  inter- 
national law  had  free  scope.  On  the  contrary, 
in  the  case  of  Sottomayor  ▼.  De  Barros,  L.  R. 
3  Prob.  Dlv.  1,  47  L.  J.  Prob.  N.  S.  23,  26  Week. 
Rep.  455,  the  court  of  appeal,  upon  the  as- 
sumption that  both  parties  to  the  marriage 
were  domiciled  in  Portugal,  held  that  a  marriage 
In  England  between  first  cousins,  being  for- 
bidden by  the  law  of  Portugal,  though  valid 
according  to  the  law  of  England,  must  be  re- 
garded as  Invalid  even  In  England.  In  this 
case,  also,  It  Is  apparent  that  the  court  was 
free  to  adopt  a >  general  principle ;.  of  .In terna- 
donal  law,  and  was  not  embarrassed  by  any 
consideration  arising  from  the  principles  of 
Christendom,  or  the  distinctive  policy  of  Eng- 
land. But  In  this  case  the  court,  unlike  the 
Kentucky  court,  preferred  the  doctrine  of  lem 
demidlii  to  the  doctrine  of  lew  loci.  The  de- 
cision In  this  case  was  strictly  limited  to  the 
assumption  that  both  parties  were  domiciled 
In  Portugal  at  the  time  of  the  marriage,  and 
the  court  of  appeal  expressly  refrained  from 
passing  upon  the  validity  of  the  marriage  on 
the  assumption  that  one  of  the  parties  was 
domiciled  In  England.  The  case  subsequently 
came  before  the  probate  division  (L.  R.  5  Prob. 
niv.  JM.  40  L.  J.  Prob.  N.  S.  1,  41  L.  T.  N.  S. 
281.  27  Week.  Rep.  917)  upon  a  changed  state 
of  facts, — it  then  being  found  that  the  hus- 
band was  domiciled  in  England  at  the  time  of 
the  marriage  and  the  wife  in  Portugal, — ^and  It 
VRs  then  held  by  the  probate  division  that  the 
mn fringe,  being  valid  according  to  the  law  of 
i^ngland  {lex  lad),  would  be  upheld  in  Eng- 
land notwithstanding  that  it  would  be  In- 
valid according  to  the  law  of  Portugal,  the  dom- 
icil  of  the  wife  at  the  time  of  the  marriage. 
The  probate  division  took  advantage  of  the  fact 
that  the  court  of  appeal  expressly  left  open  the 
fi'instUin  of  the  validity  of  the  marriage  on 
Mi<  h  ail  iisEumption  of  facts,  but  the  reasoning 
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In  the  opinion  fj  the  president  of  the  probate 
division  weakens  somewhat  the  force  of  the  de- 
cision of  the  court  of  appeal  as  a  precedent  for 
courts  not  actually  bound  by  It.  Cotton,  L.  J.^ 
who  delivered  the  judgment  of  the  court  of  ap- 
peal, said:  *'Bnt  It  is  a  well-recognized  prin- 
ciple of  law  that  the  question  of  personal  ca- 
pacity to  enter  Into  any  contract  Is  to  be  de- 
cided by  the  law  of  domlcll.  It  is,  however, 
urged  that  this  does  not  apply  to  the  contract 
of  marriage,  and  that  a  marriage  valid  accord- 
ing to  the  law  of  the  country  where  It  Is  sol- 
emnised Is  valid  everywhere.  This,  in  our 
opinion.  Is  not  a  correct  statement  of  the  law. 
^he  law  of  a  country  where  a  marriage  Is  sol- 
emnised must  alone  decide  all  questions  re- 
lating to  the  validity  of  the  ceremony  by 
which  the  aarrlage  Is  alleged  to  have  been 
constituted;  but  as  In  other  contracts,  so  In 
that  of  marriage,  personal  capacity  must  de- 
pend on  the  law  of  domlcll ;  and  if  the  laws  of 
any  country  prohibit  Its  subjects,  within  cer- 
tain  degrees  of  •  consanguinity,  from  contract- 
ing marriage,  and  stamp  a  marriage  between 
persons  within  the  prohibited  degrees  as  in- 
cestuous, this,  in  our  opinion.  Imposes  on  the 
subjects  of  that  country  a  personal  Incapacity 
which  continues  to  affect  them  so  long  as  they 
are  domiciled  in  the  country  where  this  law 
prevails,  and  renders  Invalid  a  marriage  be- 
tween persons  both'at  the  time  of  their  mar- 
riage subjects  of  and  domiciled  in  the  country 
which  imposes  this  restriction  wherever  such 
marriage  may  have  been  solemnized."  The 
president  of  the  probate  division,  referring  to 
the  language  Just  quoted,  said  that  the  proposi- 
tion that  the  capacity  of  the  parties  was  to  be 
dpt/^rmined  by  the  law  of  the  domlcll  was  a 
novel  one  for  which,  up  to  that  time,  there  wss 
no  English  authority,  but  that,  on  the  other 
band,  the  authority  was  the  other  way,  and  to 
the  elTect  that  the  capacity  was  to  be  deter- 
mined by  the  lew  loci. 

Mllllken  v.  Pratt,  125  Mass.  374,  28  Am.  Rep. 
241,  merely  Involved  the  question  whether  the 
capacity  of  a  married  woman  to  contract  is 
governed  by  the  lew  domicilii,  or  the  lew  lod 
contractus.  The  court,  however,  stated  that 
the  decision  In  Sottomayer  v.  DeBarros,  L.  R.  3 
Prob.  Div.  1,  47  L.  J.  Prob.  N.  S.  23.  26  Week. 
Rep.  455,  to  the  effect  that  matrimonial  ca- 
pacity is  to  be  determined  by  the  lew  domicilii, 
was  utterly  opposed  to  "our  law." 

In  the  four  cases  next  cited  it  will  be  ob- 
served that  the  lex  loci  was  applied: 

la  Re  Alison.  31  L.  T.  N.  S.  638,  23  Week. 
Rep  226,  it  was  held  to  be  absolutely  necessary 
that  both  parties  to  the  marriage  shall  be  ca- 
pable In  the  country  where  the  marriage  takes 
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resident  of  said  parish.  Chapter  76,  Stat. 
4  Geo.  IV.^  relatinff  to  the  solemnization  of 
marriages  in  England,  was  introduced  on 
the  trial  in  evidence.  Section  10  of  said 
chapter  provides  that  no  license  shall  be  is- 
sued to  solemnize  any  marriage  in  any  other 
church  or  chapel  th&n  in  the  parish  church, 
or  in  some  public  chapel  of  the  parish  or 
chapelry  within  which  the  usual  place  of 
abode  of  one  of  the  parties  to  be  married 
shall  have  been  for  the  space  of  fifteen  days 
immediately  before  the  panting  of  such  li- 
cense. Section  14  of  the  same  statute  pro- 
vides, inter  alia,  in  substance  that  the  ap- 
plicant for  license  shall  make  affidavit  that 
one  of  the  contracting  parties  has  had  a 
usual  place  of  abode  in  such  parish  or  chap- 
elrj'  within  which  the  marriage  is  to  be  sol- 
emnized for  fifteen  days  prior  to  the  date 
of  the  license.     Section  22  declares  that,  if 


any  person  "shall  knowingly  and  wilfully 
intermarry  .  .  .  without  due  publication 
of  banns,  or  license  from  a  person  having 
authority  to  grant  the  same  first  had  and 
obtained,  .  .  .  the  marriages  of  such  per- 
sons shall  be  null  and  void  to  all  intents 
and  purposes  whatsoever."  Section  26  pro- 
vides **that  after  the  solemnization  of  any 
marriage  .  .  .  where  the  marriage  is  by 
license,  it  shall  not  be  necessary  to  give  any 
proof  that  the  usual  place  of  abode  of  one 
of  the  patties,  for  the  space  of  fifteen  daya 
as  aforesaid,  was  in  the  parish  or  chapelry 
where  the  marriage  was  solenmized;  nor 
shall  any  evidence  in  either  of  the  said  cases 
be  received  to  prove  the  contrary  in  any  suit 
touching  the  validity  of  such  marriage." 
The  English  decisions  rendered  under  the 
foregoing  provisions,  some  of  which  were 
introduced  on  the  trial  and  incorporated  in 


place.  The  marrlatre  in  tbia  case  was  held  In- 
valid because  by  the  law  of  Persia,  where  it 
took  place,  the  woman  was  incapable  of  mar- 
riage becauae  she  was  pregnant.  The  woman 
was  an  Armenian  and  living  under  the  protec- 
tion of  the  Britiah  miniater  to  Peraia,  and  the 
man  waa  a  Britiah  vice-conaul. 

In  Campbell  v.  Crampton,  18  Blatclif.  150,  2 
Fed.  417,  the  court,  while  holding  that  the  ca- 
pacity of  the  partiea  to  enter  Into  a  contract 
for  a  future  marriage  must  be  determined  by 
the  law  of  Alabama,  the  place  where  the  con- 
tract waa  made,  and  not  by  the  law  of  New 
York,  where  it  was  contemplated  that  the  mar- 
riage should  take  place,  conceded  that  the  gen- 
eral rale  was  that  a  marriage  good  at  the  place 
of  solemnization  is  good  everywhere.  Thia 
conceaaion  goea  to  the  validity  of  the  marriage 
as  affected  by  the  capacity  of  the  parties,  and 
it  is  made  without  reference  to  the  domicil  of 
the  parties. 

The  act  of  Congress  of  1882  with  reference 
to  pensions  provides  that  in  determining  the 
fact  of  marriage,  the  law  of  the  place  controls. 
United  States  v.  Haya,  20  Fed.  710.  The  va- 
lidity of  the  marriage  in  this  case  was  attacked 
for  incapacity  of  one  of  the  parties. 

In  Kynnaird  v.  Leslie,  L.  R.  1  C.  P.  389,  35 
L.  J.  C.  P.  N.  S.  226.  12  Jar.  N.  S.  468,  14  L.  T. 
N.  S.  756,  14  Week.  Rep.  761,  where  the  valid- 
ity of  a  foreign  marriage  by  a  citizen  of  Eng- 
land previously  attainted  of  treason  waa  in- 
volved, Wilies,  J.,  said  that  whatever  might 
have  been  the  case  if  the  marriage  had  been 
contracted  in  England,  the  marriage  having  been 
contracted  abroad  with  an  innocent  woman, 
who  may  not  even  have  known  of  the  attain- 
der, the  rule,  according  to  which  the  le^  looi, 
with  some  exceptions  founded  on  public  i>olicy, 
governs  contracta,  muat  prevail.  It  was  held 
In  thia  caae,  however,  that  the  marriage  would 
have  been  valid  even  if  contracted  in  England. 

In  Sussex  Peerage  Case,  11  Clark  &  F.  152, 
the  House  of  Liords  held  that  the  English  stat- 
ute providing  that  no  descendant  of  King 
George  II.  shall  be  capable  of  contracting  mar- 
riage without  the  previous  consent  of  the  reign- 
ing aovereign,  rendered  the  marriage  of  such  a 
descendant  without  such  conaent  invalid,  al- 
though it  occurred  in  Rome;  but  thia  declaion 
ia  clearly  upon  the  ground  that  the  purpose 
and  object  of  the  atatute  required  Its  extension 
to  a  marriage  celebrated  out  of  England.  In 
other  words,  the  statute  in  this  case  was  a 
part  of  the  distinctive  policy  of  England,  and 
the  case,  therefore  came  within  the  second  ex- 
ception stated  above. 

The  court,  in  Kinney  v.  Com.  30  Gratt.  858. 
82  Am.  Rep.  690,  and  Greenhow  t.  James,  80 
57  L.  R.  A. 


Va.  636,  56  Am.  Rep.  603,  infrOs  III.,  c,  seems 
to  adopt  the  lew  domicilii  as  the  test  of  matri- 
monial capacity.  It  Is  to  be  observed,  however, 
that  in  these  cases  the  domicil  and  the  foruui 
were  the  same,  so  that  the  same  result  was 
reached  by  applying  the  doctrine  of  lew  dotnioilU 
as  would  have  been  reached  by  applying  the 
distinctive  national  policy  theory  by  way  of 
exception  to  the  doctrine  of  lew  loci.  It  is  at 
least  doubtful  whether  the  court  would  have 
been  willing  to  abide  by  the  lew  domieilU  if  the 
parties  had  l)een  domiciled  at  the  place  where 
the  marriage  was  celebrated  at  the  time  of  its 
celebration,  but  had  subsequently  removed  to 
Virginia.  Adherence  to  the  doctrine  of  le» 
domicilii  in  such  a  case  would  compel  the  rec- 
ognition of  the  marriage.  Such  seems  to  have 
been  the  state  of  facts  in  State  v.  Beil,  7  Bast. 
9,  32  Am.  Rep.  549,  if^fra.  III.  c  (one  of  the 
cases  relied  on  by  Greenhow  v.  James),  In 
which  case,  however,  the  marriage  was  held  in- 
valid. 

In  State  v.  Kennedy,  76  N.  C.  251.  infra,  IIU 
c,  the  court,  after  referring  to  some  of  the 
cases  and  text  books  which  advocate  the  doc- 
trine that  the  matrimonial  capacity  of  parties 
is  to  be  determined  by  the  lew  lod  rather  than 
the  Ie»  domioilU,  said :  "It  seems  to  us,  how- 
ever, that  when  It  is  conceded,  as  It  ia  that  a 
state  may  by  legislation  extend  her  law  pre- 
scribing incapacities  for  contracting  marriage 
over  her  own  citizens  who  contract  marriage 
in  other  countries,  by  whose  law  no  such  inca- 
pacities exist,  as  Massachusetts  did  after  the 
decision  in  Medway  v.  Needham,  the  main  que*- 
tion  is  conceded,  and  what  remains  is  of  little 
importance.  Nothing  remains  but  the  question 
of  legislative  intent  to  be  collected  from  the 
statute.  About  the  Intent  In  this  case  we  have 
no  doubt.*' 

In  Pennegar  v.  State,  87  Tenn.  244,  2  L.  R. 
A.  703,  10  S.  W.  305,  infra.  III.,  d.  where  a 
marriage  between  persons  domiciled  in  Tennes- 
see, who  went  out  of  the  state  to  evade  Its 
statute  which  forbade  their  marriage,  was  held 
invalid  though  valid  according  to  the  law  of 
the  place  where  it  was  celebrated,  the  decision 
is  expressly  put  upon  the  ground  that  it  was  a 
part  of  the  distinctive  policy  of  the  state,  as 
evidenced  by  the  statute,  to  forbid  marriages 
contemplated  by  the  statute  between  persons 
domiciled  within  the  state,  although  the  mar- 
riage was  celebrated  out  of  the  state.  If  the 
facts  in  this  case  had  required  it,  the  court 
might  have  gone  to  the  extent  of  holding  that 
It  waa  a  distinctive  part  of  the  policy  of  the 
state  to  refuae  recognition  of  marriages  of  the 
kind  contemplated  by  the  statute,  even  If  cele- 
brated out  of  the  state,  between  persons  at  the 
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the  bill  of  exceptions,  affirmed  the  doctrine 
that  a  marriage  is  not  void  merely  because 
neither  of  the  contracting  parties  was  at 
the  time  a  resident  of  the  parish  wherein  the 
marriage  ceremony  occurred,  and  that  the 
residence  or  place  of  abode  of  the  parties 
does  not  affect  the  validity  of  the  marriage. 
.Manifestly,  these  adjudications  are  sound. 
No  other  interpretations  can  properly  be 
placed  on  §  26,  already  quoted.  &ut  it  is 
urged  that  said  section  is  not  applicable 
here,  for  the  reason  that  it  declares  a  rule 
of  evidence  relating  to  the  remedy  only,  and 
that  it  can  be  given  qo  extraterritorial  ef- 
fecL  A  ready  answer  to  this  is  that  a  mar- 
riage legal  where  solemnized  is  valid  everr- 
where.  1  Bishop,  Mar.  &  Div.  6th  ed.  sS 
371-3S9.  Therefore  S  26  can  be  considered 
for  the  purpose  of  ascertaining  whether  the 
first  marriage  of  the  defendant  was  valid 


in  England.  The  validity  of  a  marriage  is 
to  be  determined  by  the  law  of  the  place 
where  the  same  was  solemnized,  and  §  26 
was  a  part  of  the  law  of  England  when  the 
Hrst  marriage  took  place.  Under  the  au- 
thorities we  have  no  doubt  of  its  validity, 
and,  being  binding  upon  the  parties  there, 
its  validity  cannot  be  successfully  assailed 
here.  The  instruction  was  therefore  not  in- 
appropriate or  erroneous. 

The  final  contention  of  counsel  for  accused 
is  that  the  court  below  erred  in  instructing 
the  jury  to  the  effect  that  the  validity  of 
the  alleged  first  marriage  of  Hills  was  not 
affected  by  any  agreement  or  understanding 
of  the  parties  entered  into  before  such  al- 
leged marriage  that  the  same  should  not  be 
considered  as  a  valid  or  binding  marriage. 
We  quite  agree  with  the  learned  counsel  for 
the  prisoner  that  there  can  be  no  valid  mar- 


time  domiciled  out  of  the  state  but  who  after- 
ward came  to  reside  within  the  state.  Sach 
conclusion,  however,  does  not  necessarily  follow 
from  the  decision,  as  It  Is  conceivable,  at  least, 
that  the  court  might  regard  the  purpose  of  the 
sutute  as  fully  sabserved  by  applying  It  to 
marriages  of  persona  domiciled  within  the  state 
wherever  celebrated,  without  applying  It  to 
marriages  of  persona  not  at  the  time  domiciled 
within  the  state. 

In  Conway  v.  Beazley,  8  Hagg.  Eccl.  Rep. 
686,  the  court  said  that  the  leg  loci  will  not 
prevail  when  either  of  the  contracting  parties 
ia  under  a  legal  Incapacity  by  the  law  of  the 
domlcll,  but  this  language  Is  broader  than  the 
exigencies  of  the  case  required.  It  was  held 
In  that  case  that  a  remarriage  In  Scotland  be- 
tween parties  domiciled  in  England,  after,  a 
Scotch  divorce,  which  was  valid  In  Scotland  but 
Invalid  In  England  becaase  the  parties  to  the 
divorce  were  domiciled  In  the  latter  state  at  the 
time  It  was  rendered,  would  not  be  recognized 
In  England  although  valid  in  Scotland.  It  Is 
apparent  that  the  adoption  of  the  view  that  It 
was  opposed  to  the  public  policy  of  England 
to  recognise  the  validity  of  such  a  marriage 
would  have  sufficed  for  the  purposes  of  the  case 
without  going  to  the  extent  of  adopting  the  lea 
lotniciiti  as  a  general  principle  of  international 
law.  And  It  will  be  observed  that  the  House 
of  Lords  In  Shaw  v.  Gould,  L.  R.  3  H.  L.  55,  37 
L.  J.  Ch.  N.  S.  433,  18  L.  T.  N.  S.  833,  held 
such  a  marriage  Invalid  In  England,  notwith- 
standing that  after  the  Scotch  divorce  the  party 
who  obtained  it  became  domiciled  in  Scotland, 
and  that  both  parties  to  the  second  marriage 
were,  at  the  time  of  Its  celebration,  domiciled 
In  Scotland.  It  was  Immaterial,  for  the  pur- 
poses of  the  last  case,  whether  the  lew  loci  or 
ie«  domU^ii  should  be  regarded  as  the  general 
principle  of  International  law.  The  applica- 
tion of  either  doctrine  to  the  case  In  hand 
woald  have  upheld  the  marriage,  and  It  Is 
therefore  apparent  that  the  marriage  must  have 
been  regarded  as  coming  within  some  exception 
to  the  general  principles  of  International  law. 
The  case  of  McGown  v.  McGown,  18  MUc.  708, 
43  N.  Y.  Supp.  745,  Affirmed  In  19  App.  Div. 
368,  46  N.  Y.  Supp.  285.  was  substantially  like 
the  last  case.  In  this  case  the  New  York  court 
refused  to  recognise  as  valid  a  second  marriage 
contracted  by  a  woman  In  North  Dakota,  after 
obtaining  a  divorce  in  that  state  based  on  serv- 
ice by  publication,  even  on  the  assumption  that 
the  parties  to  the  second  marriage  were  to  be 
regarded  as  domiciled  In  North  Dakota  at  the 
time  the  marriage  took  place,  and  that  the  mar- 
riage was  valid  in  that  state.  It  would  seem 
that  the  last  three  cases  might  be  referred  to 
&7  L.  R.  A. 


the  exception  with  reference  to  polygamous 
marriages,  since  the  hypothesis  on  which  they 
are  decided  is  that  the  first  marriage  was  not 
dissolved.  It  is  obvious,  at  least,  that  the  last 
two  must  be  referred  to  some  exception  to  the 
general  principle  of  International  law,  whether 
that  principle  be  deemed  the  lew  loci  or  lew 
domicilii,  for  the  application  of  either  would 
have  upheld  the  marriage. 

In  Davis  v.  Davis,  1  Abb.  N.  C.  140,  the  va- 
lidity of  a  marriage  per  verba  de  prweenti  was 
tested  by  the  lew  domicilii,  but  this  was  be- 
csuse  the  place  at  which  the  acts  relied  upon 
as  constituting  the  marriage  occurred  was  not 
subject  to  any  local  law,  so  far  as  parties  to 
the  marriage  were  concerned.  The  alleged 
marriage  occurred  within  the  limits  of  the 
Chickasaw  nation  In  the  Indian  territory,  and 
the  parties,  who  were  not  members  of  the  tribe, 
were  expressly  excluded  from  the  jurisdiction 
of  the  nation.  In  this  case,  therefore^  there 
was  no  lew  loci  which  could  be  applied,  and  It 
was  for  that  reason  that  the  lew  domioilU  was 
applied. 

It  must  be  admitted  that  It  Is  not  easy  In 
all  cases  to  determine  whether  or  not  a  statute 
Is  a  part  of  the  distinctive  policy  of  the  state, 
and.  If  80,  whether  the  distinctive  policy 
evinced  thereby  requires  the  condemnation  of 
marriages  celebrated  out  of  the  state  between 
persons  domiciled  out  of  the  state,  or  Is  sat- 
isfied with  the  condemnation  of  marriages  cele- 
brated out  of  the  state  between  persons  domi- 
ciled in  the  state.  The  latter  object  could  be 
accomplished  by  the  adoption  of  the  lew  dom- 
icilii as  the  test  of  matrimonial  capacity  with- 
out reference  to  the  distinctive  policy  of  the 
forum.  But  the  adoption  of  that  doctrine  for 
the  purpose  Is  objectionable,  not  only  because 
it  Is  contrary  to  the  weight  of  authority  which 
favors  the  lew  loci  as  the  general  test,  but  also 
because  adherence  to  It  would  require  the  court 
to  recognize  the  validity  of  a  marriage,  valid 
according  to  the  lew  domicilii,  celebrated  in  an- 
other state  between  persons  who  were  domiciled 
in  such  state  at  the  time  of  the  marriage,  al- 
though they  subsequently  came  to  reside  at  the 
forum.  The  adoption  of  the  distfnctlve  na- 
tional policy  theory,  on  the  other  hand,  admits 
of  the  condemnation  of  marriages  celebrated 
between  persons  domiciled  at  the  forum,  and. 
If  the  conditions  require  it,  the  condemnation 
of  marriages  between  persons  not  at  the  time 
domiciled  at  the  forum. 

It  Is  to  be  observed  that  the  exceptions  thus 
far  discussed  operate,  If  at  all,  to  Invalidate  a 
marriage  valid  according  to  the  lew  loci  or  lew 
domicilii,  and  never  to  validate  a  marriage  In- 
valid according  to  the  lev  loci  or  lew  domicUik 
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riage  without  an  agreement  and  consent  of 
the  parties  to  become  husband  and  wife. 
The  lOBtruction  criticised  is  not  in  conflict 
with  the  principle  just  stated.  The  instruo- 
tion  did  not  tell  the  jury  that  if,  at  the  time 
of  the  alleged  first  marriage  of  defendant, 
there  was  an  agreement  tl^  the  marriage 
ceremony  was  to  be  regarded  as  a  sham, 
and  to  be  of  no  binding  force,  and  in  pursu- 
ance of  such  understanding  of  the  parties 
the  marriage  ceremony  was  pronounced,  the 
marriage  was  not  to  be  affected  thereby. 
The  purport  of  the  charge  was  that  any  un- 
derstanding or  agreement  between  the  con- 
tracting parties  before  marriage  would  not 
invalidate  the  marriage  subsequently  soi- 
enmized.  This  was  undoubtedly  sound, 
especially  when  the  nuurriage  was  not  sol- 
emnized in  conformity  witii  such  prior 
agreement.     The    criticism    of    defendant's 


counsel  upon  this  instruction  is  ably  met 
by  the  brief  of  the  attorney  general,  where- 
in it  is  stated:  "An  agreement  to  be  mar- 
ried, and  an  agreement  that  the  marriage 
contract  shall  not  be  binding  on  either 
party,  are  inconsistent  and  contradictory. 
If  the  nullifying  agreement  is  to  receive  the 
sanction  of  courts,  then  the  marriage  con- 
tract can  be  dissolved  by  the  parties  them- 
selves. All  that  would  be  necessary  to  dis- 
solve or  annul  the  marriage  would  be,  not  a 
decree  of  court,  but  a  simple  agreement  prior 
to  the  ceremony  that  the  marriage  would 
not  be  binding  on  either  party.  Neither 
public  policy  nor  public  conscience  would 
suffer  such  a  doctrine  to  live.  We  confcsa 
our  inability  to  find  where  any  court  has 
ever  before  been  asked  to  sustain  this  new 
and  novel  doctrine.  In  this  case  a  valid 
first   marriage   was   sought   to   be   proved. 


It  was,  indeed,  suggested  la  the  opinion  In 
Minor  V.  Jones,  2  Redf.  289  (a  surrogate's  de- 
cision), as  a  ground  for  upholding  a  slave  mar- 
riage Invalid  according  to  the  law  of  Virginia 
{ler  loci  and  lew  domioUii),  that,  as  the  parties 
did  all'  they  could  to  make  the  marriage  Tslld, 
the  court  might.  In  analogy  to  the  exception,  by 
which  marriages  contrary  to  the  general  prin- 
ciples of  Christendom  are  excluded  from  the 
rule  that  a  marriage  valid  where  celebrated  Is 
valid  everywhere,  except  from  the  rule  that  a 
marriage  invalid  where  celebrated  la  Invalid 
everywhere,  marriages  which,  though  invalid 
according  to  the  lea  loci,  conform  to  the  moral 
code  and  to  the  public  sentiment  of  the  state 
where  the  court  Is  sitting.  But  a  similar  mar- 
riage was  held  In  Harris  v.  Cooper,  31  U.  C. 
Q.  R.  182,  to  be  Invalid  In  Canada  because 
invalid  where  celebrated,  though  It  would  have 
been  valid  If  celebrated  In  Canada. 

A  third  exception,  however,  has  been  sug- 
gested which  would  operate  In  certain  cases  to 
uphold  a  marriage  between  parties  domiciled  In 
the  state  where  the  court  is  sitting,  though  In- 
valid In  a  foreign  country  where  it  was  cele- 
brated. This  exception  has  been  defined  as  In- 
cluding marriages  celebrated  In  foreign  coun- 
tries by  subjects  entitling  themselves,  under 
special  circumstances,  to  the  benefit  of  the  laws 
of  their  own  country.  The  extent  to  which 
this  exception  has  been  applied  with  reference 
to  matters  affecting  the  form  of  ceremony  or 
the  preliminaries  has  been  shown  In  subdivision 
I.,  and  Is  further  Illustrated  by  some  of  the 
cases  cited  In  subdivision  III.,  f,  infra.  Al- 
though there  seem  to  be  no  cases  applying  this 
exception  to  matrimonial  capacity.  It  has  been 
suggested  by  Mr.  Wharton,  In  his  work  on  Con- 
flict of  L«iwa  I  165  (3)  note,  that  the  restric- 
tive legislation  of  foreign  states  should  not  In- 
validate marriages  of  our  domiciled  citizens 
solemnized  in  such  states,  or  marriages  of  their 
domiciled  citizens  solemnized  In  one  of  our 
statea  It  may  be  remarked  that  If  the  doc- 
trine of  lew  loci  Is  adopted  as  a  general  prin- 
ciple of  International  law  in  determining  the 
matrimonial  capacity  of  parties  It  Is  only  nec- 
essary to  Invoke  the  exception  referred  to  for 
the  purpose  of  upholding  a  marriage  between 
"our**  citizens  In  a  foreign  country;  and  the 
other  class  of  marriages,  i.  e.,  marriages  cele- 
brated In  our  country  between  domiciled  citl- 
sens  of  a  foreign  country,  would  be  upheld  upon 
the  general  principle.  On  the  other  hand.  If 
the  lew  domicilH  were  adopted  as  a  general 
principle.  It  would  only  be  necessary  to  Invoke 
the  exception  for  the  purpose  of  sustaining 
marriages  of  the  latter  class,  and  marriages  of 
the  former  clas%  i  «.  marriages  between  our 
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domiciled  citizens  In  foreign  countries,  would 
fall  within  the  general  principle. 

•  b.  Incestuous  marriages. 

See*  also  supra.  III.  a. 

Whether  the  general  principle  of  Interna- 
tional law  be  that  the  lew  loci  or  lew  domicilii 
governs  with  respect  to  matrimonial  capacity. 
In  either  case  It  Is  subject  to  the  first  exception 
referred  to  In  III.  a,  supra,  via.,  that  marriages 
will  not  be  recognized  If  incestuous  according 
to  the  general  consent  of  Christendom  as  belngr 
contrary  to  natural  law.  Lord  Wensleydale,  In 
his  opinion  In  Brook  v.  Brook,  9  H.  L.  Cas.  193. 
took  the  position  that  a  marriage  between  a 
man  and  his  deceased  wife's  sister  would  fall 
within  such  exception.  The  real  ground,  how- 
ever, upon  which  the  law  lords  agreed  In 
this  case  was  that  the  case  came  within  the 
second  of  the  exceptions  referred  to  In  sub- 
division III.,  a,  supra,  i,  e.,  marriage  contrary 
to  the  distinctive  policy  of  England. 

In  Sutton  V.  Warren,  10  Met.  451 ;  Com.  t. 
Lane.  113  Mass.  458,  18  Am.  Rep.  509  (obiter) ; 
Stevenson  v.  Gray,  17  B.  Mon.  193 ;  Courtrlght 
V.  Courtrlght,  26  Ohio  L.  J.  309 ;  and  Pennegar 
V.  State,  87  Tenn.  244,  2  L.  R.  ▲.  703,  10  S.  W. 
305  {obiter)^ — the  first  exception  was  ex- 
pressly limited  to  marriages  regarded  as  Inces- 
tuous by  the  common  consent  of  Christendom 
as  contrary  to  natural  law,  and,  more  specifi- 
cally, to  marriages  In  the  direct  lineal  line  of 
consanguinity,  and.  In  the  collateral  line,  be- 
tween brothers  and  sisters. 

In  Sutton  V.  Warren,  10  Met.  451.  it  was  as- 
sumed, presumably  In  view  of  the  evidence  In 
the  case  as  to  the  law  of  England  on  the  sub- 
ject, that  a  marriage  celebrated  In  England  be- 
tween a  man  and  his  mother's  sister  domiciled 
In  that  country  was  valid  according  to  the  law 
of  England ;  and,  upob  that  assumption.  It  was 
held  that  it  must  be  regarded  as  valid  In  Mas- 
sachusetta  notwithstanding  that  If  celebrated 
In  that  state  It  would  have  been  invalid.  This 
decision  was  severely  criticised  by  the  Lord 
Chancellor  In  Brook  v.  Brook,  but  the  Justice 
of  the  criticism  Is  not  apparent,  since,  upon  the 
assumption  of  fact  In  the  case  that  the  mar- 
riage was  valid  according  to  the  law  of  Eng- 
land, the  case  wss  In  principle  exactly  the  same 
as  the  supposed  case  of  a  marriage  between  a 
man  and  his  deceased  wife's  sister  domiciled  In 
Denmark,  which.  It  was  conceded  by  the  Lord 
Chancellor,  would  have  been  held  valid  even  in 
England.  In  Stevenson  v.  Gra)'.  17  B.  Mon. 
193.  a  marriage  celebrated  In  Tennessee,  valid 
by  the  law  of  that  state,  between  a  man  and 
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Thert  was  record  evidence  of  the  ceremony. 
The  wife  testified  to  it  The  defendant  on 
the  witness  stand  admitted  the  ceremony, 
.and  his  participation  therein;  admitted  the 
authority  of  the  Reverend  Blakeney,  vicar 
of  the  parish  church,  to  issue  license;  ad- 
mittKl  the  authority  of  the  Reverend  Charles 
Knight  to  solemnize  the  marriage;  did  not 
4leny  the  paternity  of  the  child  born  eighteen 
months  after  marriage;  introduced  the 
woman  as  his  wife  to  relatives  and  others; 
4idmits  he  signed  the  marriage  register  kept 
in  the  church  where  the  ceremony  was  per- 
formed. ,  Is  he  to  be  permitted  now  to  claim 
this  marriage  was  void  because  of  an  ante- 
nuptial agreement  that  it  should  not  be 
binding?  Where  there  is  a  pretense  of  mar- 
riage for  some  other  and  ulterior  purposes, 
mutually  and  jointly  beneficial  and  agree- 
able to  both  parties,  then  there  is  no  nutr- 


riage.  It  is  a  pretense,  and  in  law  ends 
there.  This  is  the  rule  so  elaborately  sus- 
tained by  counsel's  citations.  In  the  case  at 
bar  there  was  no  pretense.  There  was  a 
marriage  contract  and  a  marriage  ceremony. 
The  agreement  to  keep  it  secret  was  not  a 
pretense  and  could  not  avoid  or  invalidate 
it.  Any  agreement  that  it  should  not  be 
binding  and  valid,  before  it  was  made,  oould 
not  anect  its  validity  after  the  ceremony 
was  performed." 

The  defendant  is  a  clergyman,  "a  teacher 
of  high  and  noble  precepts,"  and  yet  the 
record  before  us  discloses  that  he  has  vio- 
lated one  of  the  Ten  Commandments  and  the 
teachingjs  of  Holy  Writ.  The  jury  have 
found  him  guilty,  and  the  verdict  is  mani- 
festly right. 

The  judgment  is  accordingly  affirmed. 


the  widow  of  his  deceased  uncle,  was  recognized 
as  valid  In  Kentucky,  although  at  the  time  of 
its  celebration  the  Kentucky  statute  forbade 
the  marriage  of  persons  standing  in  such  re- 
lation, and  notwithstanding  that  both  parties 
were  domiciled  in  Kentucky  at  the  time  of  the 
marriage  and  continued  to  be  domiciled  there 
after  the  marriage,  merely  going  to  Tennessee 
transiently  and  for  the  very  purpose  of  evad- 
ing the  Kentucky  statute. 

In  Dnnnelll  v.  Danneill,  4  Bush,  51,  aupra, 
III.,  a.  it  will  be  observed  that  the  lew  loci  was 
applied  to  a  marriage  between  a  man  and  the 
widow  of  his  deceased  brother,  and  the  mar- 
riage was  upheld,  although  forbidden  by  the  lew 
'domicilU,  while  in  Sottomayor  v.  DeBarros,  L. 
B.  3  Prob.  Dlv.  1.  47  L,  J.  Prob.  N.  S.  23,  29 
"Week.  Rep.  455,  supra.  III.,  a,  on  the  contrary, 
the  lex  domicilii  was  applied  and  the  marriage 
iield  invalid  l>ecau8e  incestuous  by  the  lew 
domicilii,  though  not  within  the  speclflc  excep- 
tion already  mentioned  as  to  marriages  Incesta- 
-oos  by  the  general  consent  of  Christendom. 

In  Blaisdell  v.  Bickum.  139  Mass.  250,  1  N. 
E.  281,  It  was  assumed  without  discussion  that 
a  marriage  In  New  Hampshire  between  a  man 
and  the  daughter  of  his  mother's  sister,  being 
noil  and  void  under  the  New  Hampshire  stat- 
ute, was  null  and  void  in  Massuchusetta.  In 
this  case,  however,  it  will  be  observed  that  the 
marriage  was  invalid  where  celebrated,  and  so 
the  decision  is  merely  the  result  of  the  applica- 
tion of  the  lex  loci,  it  being  remembered  that 
the  exception  with  reference  to  incestuous  mar- 
riages never  operates  to  validate  a  marriage  In- 
valid where  celebrated,  but  only  in  certain 
•cases  to  invalidate  a  marriage  valid  where  ceie- 
1>rated. 

in  Mette  v.  Mette,  1  Swabey  &  T.  416,  28  L. 
J.  Prob.  N.  S.  117,  it  was  held,  upon  the  au- 
thority of  Brook  V.  Brook,  that  a  marriage  of 
a  naturalized  citizen  of  Great  Britain  domiciled 
in  England,  with  his  deceased  wife's  sister,  was 
Invalid  tn  England,  although  it  took  place  In  a 
foreign  country  where  such  sister  was  doml- 
<iled. 

And  In  Chapman  v.  Bradle>,  4  DeG.  J.  &  8. 
71,  12  Week.  Rep.  140,  9  L,  T.  N.  S.  495,  10  Jur. 
N.  8.  5,  33  L.  J.  Ch.  N.  S.  139.  3  New.  Rep.  1,  It 
was  held  that  a  marriage  in  Switzerland  be- 
tween an  uncle  and  a  niece  of  his  deceased  wife, 
•domiciled  In  England,  though  valid  where  cel- 
ebrated, was  invalid  in  England. 

So,  in  United  States  ex  rel.  Devlne  v.  Rod- 
ders, 100  F^ed.  886,  it  was  held  that  a  marriage 
In  Russia  between  Russian  Jews  who  were  oncle 
and  niece,  though  lawful  where  celebrated, 
would  not  be  recognized  as  valid  in  Pennsyl- 
vania. The  court  conceded  the  general  rule 
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that  a  marriage  valid  where  celebrated  is  valid 
everywhere,  but  said  that  the  rule  was  subject 
to  at  least  the  following  exception :  "If  the 
relation,  .  .  .  although  lawful  in  the  for- 
eign country  [where  it  was  entered  Into],  la 
stigmatized  as  Incestuous  by  the  law  of  Penn- 
sylvania, no  rule  of  comity  requires  a  court 
sitting  in  this  state  to  recognise  the  foreign 
marriage  as  valid." 

The  decisions  in  the  last  three  cases,  like 
that  in  Brook  v.  Brook,  miist  be  referred  to  the 
second  exception  mentioned  in  subdivision  III., 
a,  8upra,  with  reference  to  marriages  contrary 
to  the  distinctive  policy  of  the  state  or  country 
where  the  court  is  sitting,  rather  than  to  the 
drst  exception,  which  relates  specifically  to  mar- 
riages incestuous  according  to  the  principles 
of  Christendom.  It  Is  thus  apparent  that  there 
is  a  conflict  of  authority  upon  the  question 
whether  a  statute  which  extends  the  prohibition 
of  marriages  between  relatives  beyond  the  limit 
referred  to  In  the  first  exception  is  to  be  re- 
garded as  a  part  of  the  distinctive  policy  of  the 
state  or  country  which  enacts  it. 

The  conclusion  with  reference  to  Incestuons 
marriages  seems  to  be  that  the  marriage  is,  in 
the  first  Instance,  to  be  tested  by  the  lew  loci; 
if  it  meets  that  test,  it  may  still  be  held  in- 
valid because  Incestuous  by  the  common  con- 
sent of  Christendom,  as  previously  explained; 
and  if  valid  by  the  lew  loci,  and  not  incestuous 
according  to  the  general  consent  of  Christen- 
dom, it  may  still  be  held  invalid  because  con- 
trary to  the  distinctive  national  policy  of  the 
forum  as  evidenced  by  a  municipal  law  declar- 
ing such  marriages  Incestuous.  The  condemna- 
tion of  such  a  marriage,  as  contrary  to  the  dis- 
tinctive national  policy  of  the  forum,  Is  more 
probable  If  the  parties  were,  at  the  time,  domi- 
ciled at  the  forum,  but  it  is  not  apparent  why 
the  court  might  not  take  the  view  that  such 
policy  required  the  condemnation  of  marriages 
between  persons  not  domiciled  at  the  forum  at 
the  time  of  its  celebration,  but  who  subse- 
quently became  domiciled  therein. 

c.  Matf-iaoea    hetioeen     memberB     of    different 
races. 

Sec  also  supra.  III.  a. 

In  Medway  v.  Needham,  16  Mass.  157,  8  Am. 
Dec.  131,  supra.  III.,  a,  it  was  held  that  a  mar- 
riage between  a  mulatto  and  a  white  woman, 
domiciled  In  Massachusetts,  which  was  cele- 
brated in  Rhode  Island,  must  be  recognized  as 
valid  In  Massachusetts,  It  not  being  prohibited 
by  the  law  of  Rhode  Island  (lew  loci),  notwith- 
standing  that   it   would  have   been   invalid   U 
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celebrated  la  ICaesachueettt  (Zetr  domtoaU). 
In  this  case  the  parties  returned  to  Massachu- 
setts and  made  their  matrimonial  domlcll  there 
and  apparently  went  Into  Rhode  Island  to  cel- 
ebrate the  marriage  for  the  express  purpose  of 
evadlnsr  the  law  of  Massachusetts.  The  deci- 
sion was  put  upon  the  ground  that  a  marriage 
valid  where  celebrated  is  valid  everywhere*  and 
while  the  court  conceded  that  there  are  excep- 
tions to  this  rule  as  In  case  of  Incestuous  mar- 
riages contrary  to  the  religion  and  laws  of  a 
country,  yet  the  exception  could  not  be  ex- 
tended to  cover  a  case  where,  as  in  the  case 
at  bar,  the  marriage  was  prohibited  merely 
from  motives  of  political  expediency.  At  the 
time  of  the  decision  in  this  case,  the  statute  had 
been  repealed,  and  it  may  be  remarked  that 
there  was  no  such  social  or  political  expediency 
requlrtng  the  condemnation  of  such  marriages 
as  Is  the  case  In  the  southern  states.  None  of 
the  other  cases  have  gone  so  far  as  Medway  v. 
Needham  in  upholding  marriages  between  ne- 
,  groea  and  white  persons  when  opposed  to  the 
law  of  the  state  where  the  court  was  sitting. 
In  State  v.  Ross,  76  N.  C.  242,  it  was  held  that 
a  marriage  between  a  negro  man  and  a  white 
woman,  in  a  state  where  they  were  bona  fide 
domiciled  and  according  to  the  law  of  which 
a  marriage  was  valid,  would  be  recognized  as 
valid  in  North  Carolina,  notwithstanding  that 
it  would  have  been  invalid  if  it  had  been  sol- 
emnised in  the  latter  state.  It  was  urged  In 
this  case  that  such  a  marrlsge  should  be  ex- 
cepted from  the  general  rule  that  the  validity 
of  a  marriage  la  to  be  tested  by  the  law  of  the 
place  where  it  Is  solemnised,  upon  the  same 
ground  that  incestuous  and  polygamous  mar- 
riages are  excepted  from  the  rule ;  but  the  court 
said  that,  however  revolting  such  marriages 
were  to  persons  who,  by  reason  of  living  in 
states  where  the  races  are  nearly  equal  in  num- 
ber, have  an  experience  of  matrimonial  connec- 
tion between  them.  It  cannot  be  said  that  the 
common  sentiment  of  the  civilized  and  Chris- 
tian world  condemns  them. 

80,  where  one  owning  a  slave  in  Missouri  re- 
moved with  her  to  the  territory  of  Utah,  and, 
after  becoming  domiciled  there,  married  her, 
auch  marriage,  being  valid  where  contracted.  Is 
valid  in  California,  although  it  would  have 
been  Invalid  If  contracted  in  the  latter  state. 
Pearson  v.  Pearson.  51  Cal.  120.  In  this  ease 
there  was  a  statute  which  expressly  provided 
thst  all  marriages  contracted  without  the  state, 
which  would  be  valid  by  the  laws  of  the  coun- 
try In  which  the  same  were  contracted,  should 
be  valid  in  all  courts  and  places  within  Cali- 
fornia. The  court,  however,  said  that  the 
statute  accorded  with  the  general  principle  of 
law  previously  prevailing,  to  the  effect  that 
the  validity  of  a  marriage,  except  It  be  poly- 
gamous or  incestuous,  Is  to  be  tested  by  the 
law  of  the  place  where  it  is  celebrated,  and  If 
valid  there  is  valid  everywhere,  and  if  In- 
valid there*  is  eo.ually  invalid  everywhere. 

It  will  be  observed  that  the  last  two  cases 
differed  from  Medway  v.  Needham  In  the  essen- 
tial point  that  in  these  cases  the  parties  at  the 
time  of  the  marriage  were  not  domiciled  in  the 
atate  which  enacted  the  statute,  while  In  the 
Medway  Case  they  were. 

It  was  Implied  In  State  v.  Ross,  76  N.  C.  242, 
and  expressly  held  In  State  v.  Kennedy,  76  N. 
C.  251,  decided  at  the  same  term  of  court,  that 
a  marriage  between  such  persons,  domiciled  In 
North  Carolina,  though  celebrated  in  another 
state  where  they  went  for  the  express  purpose 
of  evading  the  law  of  North  Carolina  Immedi- 
ately returning  to  the  latter  stale,  was  invalid, 
notwithstanding  that  it  was  valid  according  to 
the  law  of  the  place  where  it  was  celebrated. 
The  court  In  the  latter  case  said :  "As  to  the 
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formalities  of  the  marriage,  the  lea  loei  will 
govern.  But  when  the  law  of  North  Carolina 
declarea  that  all  marriages  between  negroes  an<t 
white  persons  shall  be  void,  thla  is  a  personal 
Incapacity  which  followa  the  parties  wherever 
they  go  so  long  as  they  remain  domiciled  in 
North  Carolina.  And  we  conceive  that  it  Is 
Immaterial  whether  they  left  the  state  with  the 
Intent  to  evade  ita  law  or  not.  If  they  had  not 
bona  fide  acquired  a  domlcll  elsewhere  at  the 
time  of  the  marriage." 

Kinney  v.  Com.  30  Gratt.  858,  32  Am.  Rep.. 
690,  and  Oreenhow  v.  James,  80  Va.  636.  56- 
Am.  Rep.  603,  supra.  III.,  a,  are  to  the  same 
effect  as  the  last  case,  both  holding  that  a  mar- 
riage between  a  white  person  and  a  negro,  both 
domiciled  in  Virginia,  who  went  out  ot  the  state 
to  celobrate  the  marriage  for  the  purpose  or 
evading  the  law  of  Virginia,  was  void  notwltb- 
st&adlag  that  It  was  valid  by  the  law  of  the 
place  where  It  was  celebrated.  In  both  these 
cases  the  court  formally  takes  the  position  that 
the  lejo  dotnioiUi  determines  the  matrimonial  ca- 
pacity. 

80  a  marriage  between  a  white  man  domi- 
ciled In  Washington,  and  an  Indian  woman,  will 
not  be  recognized  In  Washington,  although  It 
took  place  beyond  the  Jurisdiction  of  Washing- 
ton, where  the  parties  went  to  the  place  In 
question  to  contract  the  marriage  for  the  pur- 
pose of  evading  the  Washington  statute  pro> 
hlbitlng  the  marriage  of  a  white  man  and  In- 
dian woman.  Ke  Wilbur,  8  Wash.  85,  35  Pac^ 
407.  Tho  court  said  that  the  general  rule  that 
the  lec  loci  contractus  Is  controlling  as  to  the 
validity  of  marriages  Is  subject  to  an  exception 
In  case  the  marriage  Is  prohibited  either  by  the 
statute  or  those  laws  of  morality  and  decency 
which  make  It  against  the  natural  law  of  civ- 
ilised nations  for  two  persons  to  marry,  an<t 
that  >n  such  a  case  it  Is  vain  for  them  to  go^ 
beyond  their  domlcll  to  engage  In  a  contract  or 
marriage  for  the  purpose  of  avoiding  the  pro- 
hibition. 

In  Re  Walker  (Ariz.)  46  Pac.  67.  also.  It 
was  held  that  a  statute  of  Arizona  which  for- 
bids the  Intermarriage  of  white  persons  an<S 
Indians  would  Invalidate  a  marriage  between 
a  white  man  and  an  Indian  woman,  celebrate^l 
on  an  Indian  reservation  according  to  the  cus- 
tom of  the  tribe;  but  the  decision  in  this  case 
Is  evidently  on  the  ground  that  the  place  where 
the  marriage  was  celebrated  was  within  the  Ju- 
risdiction of  the  territorial  government. 

In  State  v.  Tutty,  7  L.  R.  A.  50,  41  Fed.  753, 
the  United  States  circuit  court,  sitting  in  Geor- 
gia, held  that  a  marriage  celebrated  In  the  Dis- 
trict of  Columbia,  between  a  white  man  an<i 
colored  woman,  would  be  held  invalid  in  Geor- 
gia, notwithstanding  that  it  was  valid  accord- 
ing to  the  law  of  the  District  of  Columbia  where 
it  was  celebrated.  It  appeared  in  this  case 
that  the  Georgia  statute  expressly  provided 
that  marriages  solemnized  in  another  state  by 
parties  intending  at  the  time  to  realde  in  Geor- 
gia should  have  the  same  legal  consequences 
and  effect  as  if  solemnized  In  Georgia,  and  that 
parties  residing  In  that  state  could  not  evade 
any  of  the  provisions  of  its  laws  as  to  marriage 
by  going  into  another  state  for  the  solemniza- 
tion of  the  marriage  ceremony.  The  court» 
however,  takes  the  broad  ground  that  the  rule 
that  a  statute  with  reference  to  marriage  can- 
not operate  extra-terrltorialiy  Is  subject  to  cer- 
tain exceptions,  among  which  are  marriages  in- 
volving polygamy  and  Incest,  and  those  posi- 
tively prohibited  by  the  law  of  a  country  upon 
motives  of  policy.  The  court  says  in  one  part 
of  its  opinion :  "By  statute  and  by  unbroken 
authority  then  except  by  the  case  of  Medway 
v.  Needham,  16  Mass.  157,  8  Am.  Dec.  131,  sucl» 
marriages,    between    parties   domiciled   at    the 
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time  In  the  state,  at  are  declared  void  by  the 
laws  nf  the  sUte,  will  be  held  Inralid  no  nuit- 
ter  where  they  were  contracted.** 

Even  when  the  parties  were  domiciled,  at  the 
time  of  the  marriage,  out  of  the  statd  which 
enacted  the  statute,  there  Is  some  authority  for 
holding  the  marriage  Inyalld  though  valid  ac- 
cording to  the  lea  looi  and  lew  domicilii. 

A  marriage  valid  where  celebrated,  but  de- 
nounced by  the  positive  state  policy  of  the  state 
where  the  question  of  its  validity  arises  as  af- 
fecting the  morals  or  good  order  of  society, 
will  not  be  treated  as  valid.  Jackson  v.  Jack- 
son, 82  Md.  17,  S4  L.  R.  A.  778,  83  Atl.  317. 
llie  court,  by  way  of  illustration,  said  that  a 
marriage  between  a  white  person  and  a  negro, 
though  valid  where  celebrated,  would  be  Invalid 
in  Maryland  because  against  the  policy  of  that 
state  as  declared  by  statute.  This  statement 
was  not  expressly  confined  to  the  hypothesis 
that  the  parties  were  domiciled  in  Maryland, 
and  Is  apparently  broad  enough  to  cover  such 
a  marriage  between  persons  not  domiciled  in 
Maryland  at  the  time  of  Its  celebration. 

And  In  State  v.  Bell,  7  Baxt.  9,  82  Am.  Rep. 
549,  it  was  expressly  held  that  a  marriage  of 
a  white  man  and  negro  woman  in  Mississippi, 
according  to  the  law  of  which  it  was  valid, 
would  not  be  recognized  as  valid  in  Tennessee 
80  as  to  protect  the  parties  from  prosecution 
under  the  act  of  the  general  assembly  for  liv- 
ing together  In  that  state.  So  far  as  appears, 
the  parties  to  this  marriage  were  domiciled  in 
Mississippi  when  it  took  place.  At  least,  the 
ground  upon  which  the  decision  is  based  seems 
to  be  broad  enough  to  cover  such  a  case.  The 
court  says  that  the  rule  that  a  marriage  valid 
where  celebrated  Is  valid  everywhere  applies 
only  to  the  manner  and  form  of  the  marriage, 
and  not  to  the  capacity  of  the  parties  to  con- 
tract the  marriage.  That  the  doctrine  of  this 
case  was  not  intended  to  be  limited  to  persons 
domiciled  in  Tennessee  at  the  time  of  the  mar- 
riage is  shown  by  the  illustrations  used  by  the 
court.  For  Instance,  it  says  that  if  the  rule 
referred  to  were  extended  to  cover  matrimonial 
capacity,  it  might  happen  that  a  father  and 
daughter,  or  a  brother  and  sister,  could  live 
In  Tennessee  in  lawful  wedlock  because  they 
had  formed  such  relations  in  a  state  or  coun- 
try where  they  were  not  prohibited,  and  that  a 
Turk  or  Mohammedan,  with  his  numerous 
wives,  might  establish  his  harem  within  the 
state. 

A  marriage  contracted  in  France  between  a 
white  paoian  and  a  person  of  color  was  held, 
m  Dupre  v.  Boulard,  10  La.  Ann.  411,  to  be 
invalid  in  Louisiana.  It  does  not  expressly 
appear  In  this  case  that  the  parties  in  question 
were  domlciied  in  Louisiana,  but  apparently 
they  were,  since  the  court  said  that  it  could 
not  give  effect  to  the  marriage  without  sanc- 
tioning an  evasion  of  the  laws  and  setting  at 
naught  the  deliberate  policy  of  the  sUte. 

The  conclusion  with  respect  to  intermar- 
riages between  members  of  different  races 
seems  to  be  that  the  validity  of  the  marriage 
Is,  in  the  first  instance,  to  be  tested  by  the  lea 
loef,  but  that,  even  if  valid  according  to  the 
Urn  looi.  It  may  be  held  Invalid  because  con- 
trary to  the  distinctive  policy  of  the  forum  on 
the  subject  as  evidenced  by  Its  statutes.  It 
Is  not  apparent  why  this  distinctive  policy  may 
not  be  held  to  condemn  marriages  celebrated 
without  the  state  between  persons  at  the  time 
domiciled  elsewhere  but  who  subsequently  be- 
<^me  domiciled  therein,  as  well  as  marriages 
between  persons  who,  at  the  time  of  their  cel- 
ebration, were  domiciled  within  the  state.  This 
is  a  question  as  to  the  public  policy  of  the 
forum  which  must  be  answered  in  the  light  of 
local  oondlUona. 
67UR.  A. 


d.  Remarriaffe  of  divorood  peraon. 

See  also  supra.  III.  a. 

See  also,  on  this  subject,  not^  to  Hernandez'a- 
Successlon  (La.)   24  L.  B.  A.  831. 

There  is  a  decided  conflict  of  authority  upoa 
the  question  whether  the  courts  of  a  state- 
which  has  enacted  a  statute  prohibiting  and 
rendering  void  the  remarriage,  during  the  life- 
time of  the  former  spouse,  or  a  shorter  period, 
of  a  person  for  whose  misconduct  a  divorce  has- 
been  granted,  will  recognize  as  valid  the  re- 
marriage of  such  a  person  occurring  out  of  the 
state  while  he  was  still  domiciled  within  the- 
state.  The  weight  of  authority,  however,, 
seems  to  hold  that  if  the  marriage  is  valid  ac- 
cording to  the  lea  loci.  It  will  be  upheld  by 
the  courts  of  the  state  which  enacted  the  stat- 
ute, and  in  which  the  parties  to  the  remarriage 
are  domiciled,  notwithstanding  that  the  partle» 
went  out  of  the  state  to  solemnize  the  second 
marriage,  for  the  express  purpose  of  evading 
the  law  of  the  domicll  and  of  the  forum.  Be 
Webb.  Tucker,  372;  State  v.  Weatherby,  4a 
Me.  258,  69  Am.  Dec.  59;  Com.  v.  Hunt,  4 
Cush.  49;  Putnam  v.  Putnam,  8  Pick.  438; 
VanVoorhis  v.  Brintnall,  80  N.  Y.  18,  40  Am. 
Rep.  505 ;  Thorp  v.  Thorp,  90  N.  Y.  602,  43  Am. 
Rep.  189 ;  Moore  v.  Hageman,  92  N.  Y.  521,  44 
Am.  Rep.  408,  Affirming  27  Hun,  68;  Peugnet 
V.  Phelps,  48  Barb.  566 ;  People  v.  Chase,  28- 
Hun,  310;  Kerrison  v.  Kerrlson,  8  Abb.  N.  C. 
449 ;  State  v.  Shattuck,  69  Vt.  403,  40  L.  R.  A. 
428,  38  Atl.  81;  State  v.  Richardson,  72  Vt. 
49.  47  Atl.  103. 

At  leapt,  when  but  one  of  the  parties  to  the> 
marriage  intended  to  evade  the  statute.  Pons- 
ford  v.  Johnson,  2  Blatchf.  51 ;  Com.  v.  Lane,. 
113  Mass.  458,  18  Am.  Rep.  509. 

A  contrary  view,  however,  was  taken  In  Wil- 
liams V.  Gates.  27  N.  C.  (5  Ired.  L.)  535 ;  8tull'» 
Estate.  183  Pa.  625,  39  L.  R.  A.  539,  39  Atl. 
16;  Pennegar  v.  State,  87  Tenn.  244,  2  L.  R. 
A.  703,  10  S.  W.  305. 

It  is  not  entirely  clear  whether  the  decision 
in  Williams  v.  Gates,  27  N.  C.  (5  Ired.  L.) 
535,  is  upon  the  ground  that  matrimonial  ca- 
pacity of  the  party  is  to  be  determined  by  the- 
law  of  his  domicll,  or  upon  the  ground  that 
the  case  came  within  the  principle  that  while- 
marriages  are  generally  to  be  Judged  by  the 
lea  loci  contractus,  every  country  must  so  far 
respect  its  own  laws  and  their  operation  on  its- 
own  citizens  as  not  to  allow  them  to  be  evaded 
by  acts  performed  in  another  country,  pur- 
posely to  defraud  them.  The  decision  may 
perhaps  be  more  safely  referred  to  the  lat- 
ter ground  than  to  the  former,  though  some- 
support  for  both  may  be  found  in  the  opinion. 

Three  distinct  grounds  for  the  decision  la 
Stuirs  Estate,  183  Pa.  625,  89  L.  R.  A.  589, 
89  Atl.  16,  were  assigned  in  the  opinion,  the- 
combination  of  which  were  held  to  require  a 
decision  against  the  validity  of  the  marriage, 
though  the  Judge  writing  the  opinion  was  dis- 
posed to  regard  each  one  of  them  as  fatal  to- 
the  marriage:  (1)  That  the  foreign  marriage 
was  contrary  to  the  positive  statute  of  the- 
domicil ;  (2)  that  it  was  contrary  to  the  pub- 
lic policy  of  the  government  of  the  domicil  In 
that  it  offended  against  the  prevailing  sense- 
of  good  morals  among  the  people  there  dwell- 
ing; and  (3)  It  was  contracted  for  the  express 
purpose  of  evading  the  positive  law  of  the  dom- 
icil, and  was  therefore  to  be  regarded  as  a 
fraud  upon  the  government  and  people  of  the- 
domlclliary  residence* 

The  decision  In  Pennegar  v.  State.  87  Tenn. 
244,  2  L.  R.  A.  803,  10  S.  W.  805,  is  upon  th» 
ground  that  the  prohibitory  statute  is  expres^ 
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Vive  of  II  dfttlnctive  state  policy,  and  that  the 
parties  ^ent  out  of  the  state  of  their  domlcli 
to  evao'e  the  statute.  (See  farther,  as  to  this 
"Case,  Muvra^  III.,  a."i 

In  Carnieoa  v.  blaney,  16  La.  Ann.  245,  It 
was  also  held  that  sach  a  marriage  would  be 
invalid  In  Louisiana,  where  the  parties  were 
domiciled,  snd  where  the  decree  of  divorce  was 
rendered ;  but  It  does  not  clearly  appear  in  this 
case  that  the  marriage  would  be  valid,  even  as 
tested  by  the  law  of  Mississippi  where  it  was 
-celebrated. 

In  Mcl^ennan  y.  McLennan,  31  Or.  480,  38 
L.  R.  A.  863,  50  Pac.  802,  it  was  held  that  a 
marriage  by  a  resident  of  Oregon  before  the 
•explratlor.  of  the  time  allowed  for  an  appeal 
■from  a  decree  of  divorce  obtained  by  her  In 
that  state  was  absolutely  void,  notwithstand- 
ing that  it  took  place  in  another  state.  In 
this  case,  however,  the  statute  provided  that 
.the  decree  should  terminate  the  marriage,  ex- 
cept that  neither  party  should  be  capable  of 
contracting  marriage  with  a  third  person  un- 
til the  expiration  of  the  period  allowed  for  an 
Appeal ;  and  the  court  attempted  to  distinguish 
the  decisions  in  other  states  which  have  upheld 
similar  marriages  upon  the  ground  that  the 
statutes  there  involved  merely  forbade  the  re- 
marriage of  the  guilty  party  aa  a  punishment, 
and  were  therefore  penal  in  their  nature,  while 
the  Oregon  statute  applies  to  the  innocent  as 
well  as  the  guilty,  a£d  goes  to  the  capacity  of 
either  party  to  marry  within  the  prescribed 
^'me.  It  is  to  be  observed,  however,  that  the 
idtatutes  involved  in  the  cases  referred  to  pur- 
port to  malce  the  remarriage  absolutely  void  If 
celebrated  within  the  st2te. 

^'^ticn  the  question  first  arose  In  New  York 
It  was  held  in  Marshall  v.  Marshall,  2  Uun, 
238,  that  the  marriage  would  be  Invalid  If  the 
parties  to  the  second  marriage  were  domiciled 
'n  the  state  and  went  out  of  it  to  celebrate  the 
marriage  for  the  purpose  of  evading  the  stat- 
ute, and  Immediately  returned  to  the  state  and 
resided  there.  This  decision,  however,  has 
been  overruled  by  the  subsequent  cases  in  New 
York. 

The  right  of  the  legislature  of  a  state  to 
make  such  a  statute  apply  to  marriages  out- 
side the  state,  of  persons  domiciled  in  the  state. 
Is  conceded,  even  by  the  courts  which  refuse 
to  give  such  effect  to  a  statute  which  merely 
in  general  terms  prohibits  the  marriage.  Van- 
Voorhls  V.  Brlntnall,  86  N.  Y.  18,  40  Am.  Rep. 
X>05;  State  v.  Shattuck.  69  Vt.  403,  40  L.  R. 
A.  428,  38  Atl.  81.  The  legislature  of  Massa- 
chusetts has  enacted  (Mass.  Pub.  Stat.  145,  | 
10)  that  where  persons  resident  In  the  com- 
monwealth. In  order  to  evade  any  of  the  pro- 
Tislons  of  the  preceding  sections  of  the  chap- 
ter, and  with  an  intention  of  returning  to  re- 
side in  the  commonwealth,  go  into  another 
state  or  country  and  there  have  their  marriage 
■solemnized,  and  afterwards  return  and  reside 
In  the  commonwealth,  the  marriage  shall  be 
deemed  void  In  the  commonwealth.  It  was 
iield  in  Whlppen  v.  Whlppen,  171  Mass.  560,  51 
N.  B.  174,  that  to  b.^'ng  a  case  within  the  stat- 
ute, both  parties  to  the  marriage  must  have 
Intended  to  evade  the  provisions  of  the  stat- 
ute. So,  In  Com.  v.  Lane,  118  Mass.  458,  18 
Am.  Rep.  509,  it  was  held  that  the  statute  did 
ciot  apply.  It  not  appearing  that  the  parties 
went  out  of  the  state  to  celebrate  the  marriage 
in  order  to  evade  the  provisions  of  the  statute. 

Where  the  parties  to  the  subsequent  mar- 
riage are  not  at  the  time  thereof  domiciled  in 
the  state  where  the  divorce  was  rendered,  it 
seems  to  be  conceded  that  the  statutory  prohi- 
bition against  remarriage  does  not  apply  if, 
notwltlistandlng  such  prohibition,  the  first  mar- 
clage  may  be  regarded  as  actuall*  ^* 
*7  L.  R.  A.  • 


and   the   remarriage   Is   celebrated   In   another 
8tate« 

In  WlUey  v.  Wllley,  22  Wash.  115,  60  Ithc. 
145,  It  was  held  that  the  provision  of  Wash. 
Code  1881,  I  2008,  that  neither  party  to  a  de- 
cree of  divorce  shall  be  capable  of  marrying  a 
third  person  until  the  expiration  of  the  time 
for  an  appeal,  or,  if  an  appeal  is  taken  within 
that  time,  until  the  cause  has  been  fully  de- 
termined, was  penal,  and  did  not  apply  to  a 
common-law  marriage  contracted  In  California, 
where  the  parties  to  the  subsequent  marriage 
were  domiciled,  before  the  expiration  of  the 
time  to  appeal.  The  court  took  the  position 
thst  the  provision  did  not  prevent  the  decree 
from  becoming  absolute  before  the  expiration 
of  the  time  to  appeal,  but  merely  made  the  par- 
ties incapable  of  marrying  with  a  third  person 
during  that  time. 

In  the  last  esse  It  will  be  observed  that  the 
validity  of  the  second  marriage  was  passed 
upon  by  a  court  of  the  country  which  enacted 
the  prohibitory  statute.  In  Reed  v.  Hudson, 
13  Ala.  570;  Fuller  v.  Puller,  40  Ala.  301 ; 
Wilson  V.  Holt,  83  Ala.  528,  3  So.  321;  Phil- 
lips V.  Madrid,  83  Me.  205,  12  L.  R.  A.  862, 
22  Atl.  114 ;  Roberts  v.  Ogdensburgh  A  L.  C.  R. 
Co.  34  Hun,  324  ;  VanStorch  v.  Griffin,  71  Ta. 
240;  Dickson  v.  Dickson,  1  Yerg.  110,  24  Aui. 
Dec.  444;  and  Frame  v.  Thormann,  102  Wis. 
653,  79  N.  W.  39,— it  was  also  held  that  the 
prohibitory  statute  did  not  apply  where  tht* 
parties  to  the  second  marriage  were,  at  the 
time  of  its  celebration,  domiciled  and  were 
married  out  of  the  state  which  enacted  it,  but 
in  these  cases  the  question  was  not  passed 
upon  by  the  court  of  the  state  which  enacted 
the  statute,  though  no  special  point  is  made  of 
that  fact. 

The  remarriage,  in  England,  with  a  person 
domiciled  in  that  country,  of  a  woman  for 
whose  adultery  a  divorce  was  granted  in  Cape 
Colony,  where,  at  the  time,  she  was  domiciled, 
will  be  held  valid  in  England,  notwithstanding 
that  by  the  law  of  Cape  Colony  she  was  pro- 
hibited from  remarrying  during  the  lifetime  of 
her  former  husband.  Scott  v.  Atty.  Gen.  L.  R. 
11  Prob.  Dlv.  128,  55  L.  J.  Prob.  N.  S.  57,  56 
L.  T.  N.  S.  924,  50  J.  P.  824.  The  court.  In 
this  case,  emphasized  the  fact  that  while  the 
law  of  Cape  Colony  forbade  the  guilty  party  to 
remarry,  yet,  under  that  law,  the  decree  of 
divorce  dissolved  and  terminated  the  first  mar- 
riage. In  Warter  v.  Warter,  L.  R.  15  Prob, 
Div.  152,  however.  It  was  held  that  the  remar- 
riage In  England  of  a  woman  after  an  Indian 
divorce  to  whicli  she  was  a  party  could  not  be 
recognized  as  valid  In  England,  notwithstand- 
ing that  the  other  party  to  the  second  mar- 
riage was  domiciled  therein.  The  case  Is  dis- 
tlngulbhed  from  Scott  v.  Atty.  Gen.  upon  the 
ground  that  In  that  case  the  incapacity  to  re- 
marry only  attached  to  the  guilty  party,  and 
was  therefore  penal  in  Its  character,  while  In 
the  case  at  bar  the  Indian  law  did  not  com- 
pletely dissolve  the  marriage  tie  until  the  lapse 
of  the  six  months. 

The  Louisiana  supreme  court  in  Hernandez's 
Succession,  46  La.  Ann.  962.  24  L.  R.  A.  831,  15 
So.  461,  held  that  the  New  York  statute  which 
forbids  a  subsequent  marriage  during  the  life 
time  of  the  former  spouse  of  a  person  for  whose 
adultery  a  divorce  has  been  granted  was  a 
penal  statute,  having  no  extraterritorial  effect, 
and  therefore  did  not  annul  a  contract  of  mar^ 
rlage  solemnized  In  that  state  between  persons 
domiciled  in  Louisiana,  one  of  whom  had  been 
divorced,  on  account  of  her  adultery,  by  a  de- 
cree of  a  court  of  the  latter  state.  So,  in  Bul- 
lock V.  Bullock,  122  Mass.  3  :  Clark  v.  Clark.  8 
Cush.  385 ;  and  Phillips  v.  Madrid,  83  Me.  205, 
a.  A.  802,  22  Atl.  114,— It  was  held  that 
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the  statntorj  prohibition  does  not  aoply  in  case 
of  divorce  granted  In  another  state.  In  Smith 
T.  Woodworth,  44  Barb.  198,  however,  It  was 
held  that  it  was  not  necessary,  in  order  to 
bring  a  case  within  that  statute,  th-xt  the  first 
marriage  shall  have  taken  place  in  New  Yoric, 
or  that  it  shall  have  been  dissolved  within  that 
sute.  It  does  not  appear  wnere  the  parties 
to  the  second  marriage  were  domiciled  at  the 
time  it  occurred. 

In  Slmonds  v.  Allen,  83  111.  App.  512,  the 
rule  that  the  validity  of  a  marriage  Is  to  be 
tested  by  the  law  of  the  place  where  it  oc- 
curred, was  applied  so  as  to  hold  invalid  a 
marriage  contracted  In  New  York  by  a  woman 
from  whom,  while  domiciled  in  New  York,  her 
former  husband  bad  procured  a  divorce  in 
Michigan  upon  service  by  publication  only. 
The  decision  is  upon  the  ground  that  the  courts 
of  New  York  have  established  the  doctrine 
that  the  validity  of  such  a  foreign  divorce 
4igalnBt  a  person  domiciled  in  New  York  will 
not  be  recognized  in  that  state  as  valid,  and 
chat,  therefore,  the  second  marriage  in  New 
York  was  invalid  according  to  the  law  of  that 
place,  and  must  therefore  be  deemed  invalid 
by  the  court  of  Illinois  Irrespective  of  the  ques- 
tion whether  the  Illinois  courts  would  have 
recognized  the  foreign  divorce  and  upheld  the 
aecond  marriage  If  It  had  occurred  in  that  state. 

In  Crawford  v.  SUte,  73  Miss.  172,  35  L.  R. 
A.  224,  18  So.  848,  It  was  held  that  a  marriage 
«f  a  divorced  person,  during  the  lifetime  of  his 
former  wife,  in  violation  of  a  prohibitory  stat- 
ute of  Alabama,  was  not  void  although  it  was 
celebrated  in  Alabama.  The  decision,  however.  Is 
npon  the  ground  that  the  Alabama  statute  mere- 
ly forbade  the  marriage,  but  did  not  make  It  void. 

The  conclusion  with  respect  to  the  remar- 
riage of  divorced  persons  contrary  to  a  stat- 
ute of  the  forum  seems  to  be  as  follows :  If 
the  marriage  Is  valid  by  the  lew  loci  it  will  be 
held  valid  or  invalid  accordingly  as  the  stat- 
ute of  the  forum  prohibiting  such  marriages 
Is,  or  is  not,  regarded  as  a  part  of  the  public 
policy  of  the  state.  Thus  far  the  public  policy 
evinced  by  such  a  statute  has  never  been  held 
to  extend  to  marriages  between  persons  not  at 
the  time  domiciled  at  che  forum. 

e.  Former  husband  or  toife  living. 

See  also  suttra,  II. 

Although  the  general  principles  of  Christen- 
dom which  prevail  in  most  civilized  countries 
forbid  the  remarriage  of  a  person  having  a  hus- 
band or  wife  living  and  undlvorced,  yet  a  con- 
flict of  law  sometimes  arises  with  respect  to 
the  effect  of  such  a  remarriage.  Thus,  in  some 
states  and  countries  such  a  remarriage  is  void- 
able only,  and  not  void  ab  initio,  if  the  first 
husband  or  wife  had  been  absent  and  unheard 
from  for  such  a  length  of  time  as  to  raise  the 
presumption  of  his  or  her  death,  while  in  other 
states  or  countries  such  a  marriage  would  l>e 
deemed  void  ab  initio.  In  People  v.  Crawford, 
62  Hun,  160,  16  N.  Y.  Supp.  575,  Affirmed  In 
133  N.  Y.  535,  30  N.  E.  1148,  It  was  held  that 
a  statute  of  New  Jersey  making  such  a  mar- 
riage void  ah  initio  governed  with  respect  to 
a  marriage  celebrated  in  New  Jersey.  It  did 
not  appear  In  this  case,  however,  where  the 
parties  were  domiciled  at  the  time  of  the  mar- 
riage. So,  in  Webster  v.  Webster,  58  N.  H. 
3,  the  eflTect  of  such  a  marriage  was  determined 
by  reference  to  the  law  of  Massachusetts 
where  it  was  celebrated ;  and,  in  accordance 
with  that  law,  it  was  held  that  the  marriage 
was  void,  and  that  the  woman  could  not,  after 
the  death  of  the  man,  be  regarded  as  his  widow. 
It  does  not  appear  In  this  case  where  the  par- 
ties were  domiciled  at  the  lime  of  the  mar- 
riage, or  what  the  effect  of  the  marriage  would 
57  L.  R.  A. 


have  been  if  It  had  been  celebrated  In  New 
Hampshire  where  the  court  was  sitting,  but 
In  this  case,  as  in  the  preceding  case,  the  e* 
feet  of  the  marriage  was  determined  by  refer- 
ence to  the  les  loci. 

The  court  In  Kubanks  v.  Banks,  34  Oa.  4074 
did  not  deny  that  the  vaJidlty  of  a  second  mai 
rlnge  contracted  by  a  woman  whose  first  hua 
band  was  si  ill  living,  but  ivho  had  been  away 
and  not  heard  from  for  more  than  nineteen 
years,  should  be  determined  by  the  statu'^e  of 
North  Carolina,  where  the  second  marriage 
took  place ;  bvt.  In  the  absence  of  any  decision 
by  the  North  Carolina  courts  to  the  contrary. 
It  construed  a  statute  of  that  state,  which  in 
terms  forbade  a  second  marriage  while  the 
other  spouse  of  the  first  marriage  was  still 
living,  not  to  apply  to  a  case  where  such 
spouse  had  not  been  heard  from  for  a  long  pe- 
riod of  years  and  was  supposed  to  be  dead,  not- 
withstanding that  the  statute  in  question  omit- 
ted a  proviso  which  was  embodied  in  an  earlier 
statute  expressly  excepting  such  a  case.  Therf- 
are  some  intimations  in  the  opinion  that  if  the; 
statute  had  not  been  susceptible  of  such  a  con- 
struction, the  court  would  have  refused  to  ap- 
ply it  upon  the  ground  that  It  was  contrary 
to  the  public  policy  of  the  forum. 

In  Wilcox  V.  Wilcox,  46  Ilun,  32,  the  court 
said  that  the  rule  that  the  law  of  the  place 
where  the  marriage  is  celebrated  governs,  and 
if  valid  there  Is  valid  everywhere,  and  If  void 
there  is  invalid  everywhere,  has  Its  qualifica- 
tions, and  perhaps  exceptions,  which  go  In  sup 
port  of  the  marriage  contract  and  relation,  in 
so  far  that,  as  l)etween  citizens  of  one  country, 
while  in  another,  the  marriage  may  be  cele- 
brated according  to  the  laws  of  their  domlcll, 
and  though  not  solemnized  in  the  manner  re- 
quired by  law  may  be  treated  as  a  contract  to 
marry  per  verba  de  prtesenti,  and  treated  as 
valid  when  followed  by  cohabitation  and  bv 
reason  of  such  cohabitation.  In  this  case  m 
marriage  ceremony,  between  persons  domiciled 
in  New  York  state  and  who,  after  the  ceremony, 
returned  to  that  state  and  resided  there,  was 
performed  in  Montreal.  According  to  the  law 
of  the  latter  place,  the  parties  were  not  com- 
petent to  marry  because  the  woman  had  a  for- 
mer husband  living,  but  they  were  competent 
according  to  the  law  of  New  York,  because  the 
former  husband  had  l>een  away  and  unheard 
from  for  a  sufilcient  period  to  create  a  pre- 
sumption of  his  death.  It  was  not  held  In 
this  case  that  a  valid  marriage  was  consum- 
mated by  the  ceremony  performed  in  Montreal, 
but  it  was  held  that  that  ceremony  was  a  cir- 
cumstance from  which  the  jury  might  infer 
that  the  subsequent  cohabitation  of  the  parties 
in  New  York  was  matrimonial,  thus  creating  a 
common-law  marriage. 

The  lew  loci  contractus  governs  the  validity 
of  a  marriage,  and  if  valid  where  consummated 
it  must  t>e  held  valid  everywhere,  and  if  in- 
valid, a  like  result  follows.  Leonard  v.  Bras- 
well,  99  Ky.  528,  36  L.  R.  A.  707,  36  S.  W.  684. 
The  parties  were  domiciled  in  Kentucky  and 
went  to  Illinois  for  the  sole  purpose  of  being 
married  there,  and  Immediately  returned  to 
Kentucky  and  resided  there.  In  this  case, 
however,  the  marriage  was  invalid  according 
Lo  the  law  of  either  state,  since  the  husband 
had  a  former  wife  living,  and  there  was  there- 
fore no  conflict  of  laws  involved. 

In  Patterson  v.  Gaines,  6  How.  550,  12-  L. 
ed.  553,  It  was  held  that  It  was  not  necessary 
to  the  validity  of  a  second  marriage  that  a 
sentence  of  dissolution  should  have  been  first 
pronounced  against  a  third  person  who  had 
contracted  a  bigamous  marriage  with  the 
woman.  The  court  said  that  that  was  the  law 
of    Pennsylvania    where    the   second    marriage 
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took  place,  as  well  as  of  Louisiana,  where  the 
parties  were  domiciled  and  wbere  the  Federal 
court  In  which  the  action  was  brought  was  sit- 
ting. 

f.  Nonage;  consent  of  parents  or  guardian. 

See  nlao  Mlddleton  v.  Janverin,  2  Hagg.  Const. 
437 ;  €anale  ▼.  People,  177  111.  219,  52  N.  E. 
310;  and  Uuding  v.  Smith,  2  Hagg.  Const. 
390,  aupra,  I. 

It  is  clear  that,  where  the  parties  to  a  mar- 
riage were  domiciled  In  the  state  or  country 
where  it  took  place,  Its  validity,  so  far  as  it 
depends  upon  the  consent  of  the  parents  of  one 
or  both  parties,  is  to  be  tested  by  the  law  of 
that  place,  wherever  the  question  may  arise. 
Thus,  in  Hiram  v.  Pierce,  45  Mfe.  367,  71  Am. 
Dec.  555,  it  was  held  that  the  marriage  of  a 
minor  In  Massachusetts,  where  the  parties 
were  domiciled,  not  being  invalid  in  that  state, 
although  it  was  without  the  consent  of  the 
parents  of  the  minor  as  provided  by  the  Mas- 
sachusetts statute,  would  be  held  valid  InMaine. 

In  Harford  v.  Morris,  2  Hagg.  Codst.  423, 
the  consistory  court  held  that  the  validity  of 
a  marriage  in  a  foreign  country  between  dom- 
iciled British  subjects,  without  the  consent  of 
the  parents  or  guardian  of  the  woman,  who 
was  of  tender  age,  must  be  determined  by  the 
law  of  ICugland ;  and  the  marriage  was  held 
valid,  although  It  would  have  been  Invalid  ac- 
cording to  the  law  of  the  country  where  It 
took  place.  The  decision  in  this  case,  as  shown 
by  a  note  appended  to  the  report  of  It  In  2 
Hagg.  Const.  436,  was  reversed  by  the  high 
court  of  delegates,  but  from  the  note  It  would 
seem  that  the  reversal  was  upon  the  ground 
that  the  woman  was  Induced  to  enter  into 
the  marriage  through  fear. 

In  Scrimshlre  v.  Scrlmshlre,  2  Hagg.  Const. 
395,  however,  It  was  held  that  a  clandestine 
marriage  In  France  between  British  subjects, 
both  of  whom  were  under  the  age  at  which  they 
were  competent  to  marry  .without  the  consent 
of  their  parents,  being  null  and  void  accord- 
ing to  the  law  of  France,  would  be  regarded  as 
null  and  void  in  England,  notwithstanding 
that,  according  to  the  law  of  the  latter  coun- 
try, the  marriage  would  be  irregular,  but  not 
null. 

Whether  the  failure  to  obtain  the  consent  of 
the  parents  as  required  by  the  lex  loci  will  in- 
validate a  marriage  between  persons  domiciled 
in  another  country,  where  such  consent  Is  not 
required,  the  weight  of  authority  seems  to  be 
that  the  failure  to  obtain  such  a  consent  when 
required  by  the  lex  domicilii  will  not  invali- 
date a  marriage  celebrated  In  another  country 
where  such  consent  is  not  required. 

TbuG,  In  Steele  v.  Braddell,  Mllw.  Const.  1, 
It  was  held  that  the  provisions  of  9  George  II., 
chap.  11,  Ir.  for  annulling  the  marriage  of  a 
minor,  had  without  the  consent  of  parent  or 
guardian,  did  not  apply  to  a  marriage  con- 
tracted in  Scotland,  although  the  parties  left 
Ireland  to  celebrate  it  in  order  to  avoid  the 
act.  and  returned  the  next  day.  Dr.  RadcliflF 
took  the  position  that  the  case  could  not  be 
brought  within  the  statute,  either  by  virtue  of 
the  terms  of  the  statute,  or  the  Intended  eva- 
sion of  the  same. 

So,  also,  in  the  following  cases  courts  of  the 
state  or  country  of  the  domicil  of  the  parties 
have  upheld  the  validity  of  marriages  between 
minors,  celebrated  In  a  foreign  state  or  coun- 
try, according  to  the  law  of  which  the  mar- 
riages were  valid,  notwithstanding  that  they 
were  celebrated  without  the  consent  of  parents 
or  guardians,  as  required  by  the  lex  domicilii. 
Compton  V.  Bearcroft,  Bull.  N.  P.  114 :  Dai- 
ry mple  V.  Dalrymple,  2  Hagg.  Const.  54 ;  Swift 
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V.  Kelly,  3  Kpapp,  257;  Com.  v.  Graham,  157 
Mass.  73,  16  L.  R.  A.  578,  31  N.  E.  706 ;  Court- 
right  V.  Conrtrlght,  26  Ohio  L.  J.  309.  In  the 
first  and  the  last  two  cases  It  expressly  ap- 
peared that  the  parties  left  the  state  of  their 
domlcii  to  celebrate  the  marriage  for  the  very 
purpose  of  evading  the  law  of  the  domlcll,  but 
the  marriage  was  nevertheless  held  valid. 

In  Com.  V.  Graham,  157  Mass.  73,  16  L.  R. 
A.  578,  31  N.  E.  706,  the  court  said:  "The 
general  rule  of  law  is  that  marriage  contracte<l 
elsewhere,  if  valid  where  It  is  contracted.  Is- 
held  valid  here,  although  the  parties  Intended 
to  evade  our  laws,  unless  the  statutes  declare 
such  a  marriage  void,  or  the  marriage  is  one 
deemed  'contrary  to  the  law  of  nature  as  gen- 
erally recognised  in  Christian  countries.'  "  At 
the  time  of  this  decision  there  was  a  statute- 
(Mass.  Pub.  Stat.  145,  |  10)  providing  that 
under  certain  circumstances  a  marriage  solem- 
nized in  another  state  by  persona  resident  ii» 
the  commonwealth,  who  go  into  the  other  state- 
for  the  purpose  of  having  the  marriage  solem- 
nized there  and  afterwards  return  to  and  re- 
side in  the  commonwealth,  should  be  deemed 
void ;  but  the  case  at  bar  was  held  not  to  bo 
within  the  statute. 

In  Heller  v.  Heller,  28  Chicago  Leg.  News,. 
288,  two  persons,  domiciled  in  Illinois,  In  order- 
10  avoid  the  provision  of  the  Illinois  statute 
which  requires  a  license  If  the  woman  Is  under 
the  age  of  eighteen,  and  fc'^^ids  the  issuance 
of  a  license  without  the  consent  uf  the  parents* 
went  into  the  state  of  Wisconsin  and  were 
there  married,  immediately  returning  to  Illi- 
nois. The  marriage  was  held  valid  notwith- 
standing that  the  woman  was  under  the  age 
of  eighteen.  The  decision,  however,  Jls  upon 
the  ground  that  the  marriage  would  not  have 
been  invalid  for  noncompliance  with  the  Illi- 
nois statute,  even  If  it  had  been  celebrated  in 
Illinois.  The  implication  of  the  opinion  1« 
that  if  the  effect  of  the  statute  had  been  to  in- 
validate marriages  performed  within  the  state 
In  violation  of  its  provisions,  such  elfect  could 
not  have  been  evaded  by  going  out  of  the  state 
for  that  purpose. 

In  Simonlu  v.  Mallac.  2  Swabey  &  T.  67,  2» 
L.  J.  Mat.  N.  S.  07.  6  Jur.  N.  S.  561,  2  L,  T.  N. 
S.  327,  It  was  held  that  a  marriage  lu  England,, 
valid  according  to  the  law  of  England,  of  per- 
sons domiciled  In  France,  was  valid,  notwith- 
standing that  the  law  of  France  (lea  domicilii) 
with  reference  to  the  observance  of  certain 
formalities,  and  obtaining  the  consent  of  par- 
ents, was  not  compiled  with.  This  position 
was  taken,  even  on  the  assumption  that  by  the 
law  of  France  the  marriage  would  be  void  be- 
cause of  noncompliance  with  such  requirements. 
This  case  was  distinguished  In  Sottomayer  v. 
DeBarros,  L.  U.  S  Prob.  &  Dlv.  1.  47  L.  J.  Prob. 
N.  S.  23,  26  Week.  Rep.  455,  III.,  a,  supra 
(which  adopted  the  general  doctrine  that  the 
lex  domicilii  governs  as  to  matrimonial  capac- 
ity), upon  the  ground  that  the  matter  of  con- 
sent went  to  the  ceremony,  rather  than  the 
capacity  of  the  parties. 

A  statute  of 'Massachusetts  declaring  void  a 
marriage  when  cither  party  Is  under  the  age  of 
consent.  If  they  separate  during  such  nonage, 
has  no  relevancy  to  a  marriage  performed  In 
another  state,  although  between  citizens  of 
Massachusetts.  Everett  v.  Morrison,  69  Hun, 
140,  23  N.  Y.  Supp.  377,  Denying  Rehearing  li> 
50  N.  Y.  S.  R.  S3,  21  N.  Y.  Supp,  328. 

And,  on  the  other  hand,  it  was  held  In  Mc- 
Deed  v.  McDeed,  67  III.  545,  that  such  a  mar- 
riage, celebrated  in  Ohio,  between  persons  dom- 
iciled there,  being  void  under  the  law  of  that 
state,  must  be  held  void  in  Illinois,  renderlns^ 
the  children  of  the  marriage  incapable  of  In- 
heriting real  property  of  the  father  In  the  lat- 
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ter  state.  The  decision  In  this  case  was  ex- 
pressly on  the  ground  that  the  Ie»toc<  governed. 
In  Smith  ▼.  Smith.  84  6a.  440.  8  L.  R.  A. 
362,  11  S.  E.  496,  the  Georgia  supreme  court 
held  that  the  effect  of  a  marriage  between  per- 
sons, under  the  age  of  consent,  domiciled  in 
Georgia,  who  went  to  Alabama  to  have  the  cer- 
emony performed  in  order  to  evade  the  law  of 
Georgia,  was  to  be  determined  by  reference  to 
the  law  of  Georgia,  and  not  by  the  law  of  Ala- 
bama; but  in  this  case  there  was  a  statute  of 
-Georgia  which  expressly  provided  that  parties 
residing  in  that  state  could  not  evade  any  of 
the  provisions  of  its  laws  as  to  marriage  by  go- 
ing Into  another  state  for  the  solemnization  of 
the  marriage  ceremony. 

IV.  fifummarif. 

The  foregoing  review  of  the  aathoritles  seems 
to  warrant  the  following  general  propositions: 

(1)  So  far  as  the  validity  of  a  marriage  de- 
pends on  the  preliminaries  or  the  manner  or 
form  of  its  solemnization,  a  marriage  valid 
where  celebrated  is  valid  everywhere ;  and  to 
this  rule,  when  confined  strictly  to  preliminar- 
ies or  matters  of  from  or  ceremony,  there 
seem  to  t>e  no  exceptions.     8upra,  I. 

(2)  So  far  as  the  validity  of  a  marriage  de- 
pends on  the  preliminaries  or  the  manner  or 
form  of  solemnization,  a  marriage  invalid 
where  celebrated  Is,  in  general,  Invalid  every- 
where; but  this  rule  is  subject  to  the  excep- 
tion that,  under  certain  circumstances,  as 
where  compliance  with  the  lew  loci  is  impossi- 
ble, a  marriage  in  a  foreign  country  will  be  up- 
held if  celebrated  In  accordance  with  the  lex 
domUHHi,  though  not  In  accordance  with  the 
iex  loot.  Supra,  I.  The  rule  is  also  subject 
to  further  exception,  under  some  circumstances, 
with  reference  to  marriages  performed  at  for- 
eign consulates.     Supra,  I. 

(3)  A  polygamous  marriage,  at  least  If  it  Is 
a  second  or  subsequent  marriage,  will  not  be 
recognized  as  valid  in  other  countries,  though 
valid  according  to  the  law  of  the  place  where 
<'elebratcd.  Supra,  II.  But  there  is  a  differ- 
ence of  opinion  whether  the  first  marriage  will 
be  recognized  when  It  contemplated  that  the 
husband  might  tafce  other  wives  during  its  con- 
tinuance. Supra,  II.  The  American  decisions 
thus  far  seem  to  uphold  the  first  marriage  and 
the  English  decisions  condemn  It. 

(4)  The  mere  fact  that  by  the  law  or  custom 
<jt  the  place  where  a  marriage  was  celebrated 
U  is  dissolvable  at  the  pleasure  of  the  parties, 
•does  not,  according  to  the  American  authori- 
ties at  least,  exclude  it  from  the  general  prin- 
ciple that  a  marriage  valid  where  celebrated  Is 
valid  everywhere:  but  there  are  dicta  In  Eng- 
land to  the  contrary  effect.     Supra,  II. 

(5)  The  doctrine  that  best  accords  with  the 
•decisions,  though  there  Is  a  decided  conflict  of 
authority  on  the  point,  is  that  the  lew  loci  gov- 
erns with  respect  to  the  matrimonial  capacity 
of  the  parties,  as  well  as  with  respect  to  the 
manner  or  form  of  solemnization.  Supra,  III. 
a.  In  any  event,  however,  this  doctrine  Is  sub- 
ject to  two  general  exceptions :  the  first  relat- 


ing to  marriages  which  are  incestuous  accord- 
ing to  the  general  consent  of  Christendom, 
more  specifically  marriages  between  persona  in 
the  direct  lineal  line  of  consanguinity,  and  In 
the  collateral  line,  between  brothers  and  sisters 
(supra.  III.,  b)  ;  the  second  relating  to  mar- 
riages which  are  contrary  to  the  statute  of 
the  forum  (that  is  contrary  to  a  statute  of  the 
forum  which  contemplates  marriages  celebrated 
elsewhere),  or  to  the  distinctive  public  policy 
of  the  forum.  Supra,  III.,  a.  The  second  of 
these  exceptions  is  applicable  to  a  variety  of 
circumstances  which  may  affect  the  capacity 
of  the  parties.  Its  application  to  different 
classes  of  cases  Is  shown  in  III.  b,  c,  d,  e,  and 
f,  supra.  By  this  exception  the  distinctive 
public  policy  of  the  forum  only,  and  not  that 
of  any  other  place,  is  applied,  and  when  the 
marriage  is  not  opposed  to  that  distinctive  pol- 
icy it  will  be  upheld  or  condemned  accordingly 
08  it  is  valid  or  invalid  by  the  lew  loci,  assum- 
ing that  it  Is  not  contrary  to  the  general  prin- 
ciples of  Christendom.  The  place  of  the  dom- 
Icli  of  the  parties  at  the  time  of  the  marriage 
may  be  an  important  element  in  the  applica- 
tion of  this  exception,  since  there  may  be  a 
distinctive  policy  of  the  forum  which  would 
condemn  a  marriage,  though  celebrated  else- 
where, between  persons  domiciled  at  the  forum, 
but  which  would  not  condemn  a  similar  mar- 
riage between  persons  not  domiciled  at  the 
forum;  but,  upon  the  other  hand,  the  fact  that 
the  parties  were  not  at  the  time  domiciled  at 
the  forum  is  not  conclusive  that  the  distinctive 
public  policy  of  the  forum  does  not  condemn 
the  marriage,  when  the  question  of  its  validity 
arises  In  the  forum.  In  some  of  the  cases  the 
decisions  condemning  marriages  celebrated  else- 
where between  persons  domiciled  at  the  forum 
are  apparently  referred  to  the  principle  that 
the  lew  domioilii,  and  not  the  lew  loci,  governs 
with  respect  to  matrimonial  capacity;  but,  as 
pointed  out  in  III.  a,  supra,  most  of  these  de- 
cisions are,  at  least  so  far  as  their  facts  are 
concerned,  explainable  upon  the  theory  that 
the  marriage  in  question  was  contrary  to  the 
distinctive  public  policy  of  the  forum.  When 
that  is  the  case,  it  is,  of  course,  Immaterial 
for  practical  purposes  whether  the  lew  domicilii 
or  the  lew  loci  be  regarded  as  the  general  doc- 
trine, since,  even  if  the  latter  be  adopted  as 
such,  it  will  not  apply  to  the  particular  case. 
When,  however,  the  marriage  is  not  contrary 
to  the  distinctive  public  policy  of  the  forum, 
it  may  be  of  vital  importance  whether  the  lew 
loci  or  the  lew  domicilii  is  adopted  as  the  test 
of  matrimonial  capacity,  and  it  is  apparent 
that  cases  of  this  klnd^are  entitled  to  greater 
weight  upon  the  question  whether  the  lew  loci 
or  the  lew  domicilii  governs,  than  cases  in  which 
it  was  not  necessary  to  choose  between  the  two. 
When  due  attention  is  paid  to  this  distinction, 
it  is  believed  that  the  weight  of  authority,  In 
America  at  least,  will  be  found  to  establish  the 
lew  loci  rather  than  the  lew  domicilii  as  the 
general  test  of  matrimonial  capacity,  subject 
to  the  exceptions  referred  to.  G.  H.  P. 
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J.  Seaver  PAGE,  Respt,, 

V. 

Ralph  L.  SHAINWALD,  Appi. 

(169  N.  y.  246.) 

1.    The    exercise    of    an    option    vrhlch 


matures  on  n  holiday  cannot  be  lawful- 
ly made  on  the  succeeding  day,  where  the 
statutes  make  no  provision  for  the  suspen- 
sion of  general  business  on  that  day. 
22.  The  nonexerclse  of  an  option  at  the 
appointed  time  la  not  vralired  by  a  re- 
ply, by  the  one  who  offered  it,  to  a  belated 


NoTK. — As  to  how  far  the  law  of  holidays 
extends  to  matters  other  than  those  relating 
to  negotiable  paper,  see  note  to  Merchants'  Nat. 
67  L.  R.  A. 


Bank  v.  Jaffray  (Neb.)  19  L.  R.  A.  816;  also 
Whipple  V.  IIIll  (Neb.)  20  L.  R.  A.  813;  and 
State  V.  Thomas  (Ohio)  48  L.  B.  A.  4S9. 
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demand  that  he  comply  with  his  offer,  ask- 
ing time  to  consider,  and  a  subsequent  offer 
of  a  compromlae.  which  is  rejected. 

(December  81,  1901.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  First  Department,  reversing 
an  order  of  a  Trial  Term  for  New  York 
County  setting  aside  a  verdict  in  favor  of 
plaintiff  and  granting  a  new  trial  in  an  ac- 
tion brought  to  recover  for  alleged  breach 
of  contract  to  purchaae  certain  corporate 
stock.    Reversed. 

Statement  by  Parker,  Ch.  J.: 

Prior  to  September  3,  1895,  the  defendant, 
an  officer  of  Uie  Hoffman  Machine  Company, 
tried  to  persuade  the  plaintiff  to  purchase 
stock  in  that  company ;  but,  his  efforts  prov- 
ing unsuccessful,  he  finally  said  to  plaintiff: 
•*Page,  I  want  you  to  be  in  that  company. 
T  know  it  is  a  good  thing.  I  am  so  anxious 
to  have  you  that  I  will  guarantee  you 
against  loss  if  you  will  take  stock  in  that 
company  and  subscribe.  I  will  do  further, 
in  fact.  I  will  ^ive  you  a  bonus  of  my  own 
shares  in  addition."  On  these  conditions 
plaintiff  consented  to  purchase  stock  of  the 
par  value  of  $5,000,  whereupon  defendant 
delivered  to  him  this  writing,  which  was  in 
accord  with  their  oral  agreement: 

New  Yoric,  Sept  3d,  1896. 
J.  Seaver  Page,  Esq., 

City. 
My  dear  Mr.  Page: — 

In  consideration  of  your  having  subscribed 
$5,000  to  the  proposed  Hoffman  Machine  Co., 
I  hereby  agree,  if  requested  so  to  do  by  you 
on  the  Ist  day  of  January,  1897,  within  ten 
days  thereafter,  to  pay  to  you  the  amount 
paid  by  you  upon  such  subscription,  upon 
condition  of  your  assigning  and  transferring 
to  me  all  the  shares  of  stock  and  rights  and 
privileges  you  (lave  received  or  are  entitled 
to  receive  by  Virtue  of  said  subscription,  and 
also  the  stock  of  such  company,  viz.y  $1,000 
par  value  which  I  have  agreed  to  deliver  to 
you  out  of  my  own  personal  holdings  when 
issued.  Very  truly  yours, 

Ralph  L.  ShainwaJd. 

On  November  5,  1806,  this  agreement  waa 
extended  to  the  1st  day  of  January,  1898,  so 
that  thereafter  the  agreement  between  the 
parties  was  that  the  defendant  agreed,  if  re- 
quested by  the  plaintiff  on  the  1st  day  of 
January,  18^8,  to  pay  the  amount  provided 
for  in  the  original  agreement.  The  plaintiff 
did  not  tender  the  stock  to  defendant  and 
make  a  demand  of  him  on  the  1st  day  of 
January,  1898,  nor  did  he  until  the  3d  day 
of  January,  and  one  of  his  claims  upon  the 
trial  and  upon  this  review  is  that,  New 
Year's  Day  being  a  holiday,  it  was  not  noces- 
sarj  for  him  to  make  the  demand  on  that 
day.  and  that  in  the  year  1898  the  succeed- 
ing (iixy  was  Sunday,  and  hence  his  demand 
on  the  3d  was  in  time.  On  the  3d  day  of 
January  plaintiff  called  upon  the  defendant 
57  L.  R.  A. 


at  his  office,  and  tendered  to  him  the  etodk 
which  he  held  under  the  agreement,  and  at 
the  same  time  handed  to  him  a  letter,  whid^ 
read  as  follows: 

New  York,  January  8,  1898, 
Ralph  L.  Shainwald,  Esq. 

Dear  Sir:— 

In  accordance  with  your  agreement  with 
me,  as  set  forth  in  your  letters  to  me- 
bearing  date,  respectively,  September  3d^ 
1895,  and  November  5th,  1896,  I  do  hereby 
tender  you  an  assignment  and  transfer  to* 
you  of  all  the  shares  of  stock,  rights,  and 
privileges  which  I  have  received,  or  which  I 
would  be  entitled  to  receive,  by  virtue  of  my 
subscription  to  the  stock  of  the  Hoffman 
Machine  Company,  together  with  $1,000  par 
value  of  stock  of  the  Hoffman  Machine  Com- 
pany, which  you  delivered  to  me  out  of  your 
personal  holdings,  and  I  hereby  respectfully 
demand  the  return  and  payment  to  me  of 
the  sum  which  1  have  subscribed  and  paitr 
for  all  of  such  stock,  namely,  the  sum  of 
$5,000,  and  this  tender  and  demand  is  made 
as  of  Uie  present  date^  and  aa  of  the  1st  day 
of  January,  1898,  as  provided  for  in  our 
contract.  Very  respectfully, 

J.  Seaver  Page^ 

The  defendant  read  the  letter  and  then^ 
said,  **Page,  now  I  intend  to  do  what  is  fair 
and  just  in  this  matter,  and  ^ou  must  give 
me  a  little  time  to  consider  it"  The  next, 
day  the  defendant  wrote  to  plaintiff  a  letter 
reading  as  follows: 

New  York,  January  4th,  1898. 
J.  Seaver  Page,  Esq. 

aty. 

Dear  Sir:— 

I  return  herewith  the  shares  you  left  in 
my  office  yesterday,  since  )  do  not  wish  to* 
be  the  custodian  of  property  belonging  to 
you.  Yours  very  truly, 

Ralph  L.  Shainwald. 

To  this  letter  the  plaintiff  made  the  fol- 
lowing reply: 

101  Fulton  Street,  January  5,  '98. 
My  Dear  Mr.  Shainwald: — 

I  have  received  your  favor  returning  me 
the  stock  of  the  Hoffman  Machine  Co.  I 
am  sorry  you  have  taken  this  position,  as 
I  do  not*think  it  is  a  tenable  one.  I  should 
very  much  prefer  to  come  to  some  amicable 
decision  with  you  before  I  am  compelled  to- 
proceed  further.  Yours  truly, 

J.  Seaver  Page. 

Some  time  during  that  month  the  defend- 
ant called  upon  the  plaintiff,  and  .in  a  con- 
versation with  him  offered  to  give  him  his- 
note  for  $2,500,  an  offer  prompted,  as  the 
defendant  says,  by  his  belief  at  the  time 
that  the  sto^k  investment  was  still  good  for 
50  cents  on  a  dollar. 

Mr.  John  S.  Davenport,  with  Mr.  Feliz 
Jellenik,  for  appellant: 

There     was     no    evidence     of    anything- 
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amounting  to  a  waiver,  and  it  was  error  to 
admit  or  consider  it. 

Armstrong  v.  Agricultural  Ins,  Co.  130 
N.  Y.  660,  29  N.  E.  991. 

Taking  time  to  consider  action  upon  a 
belated  offer,  before  accepting,  is  not  a 
waiver  of  its  lateness. 

FHcss  V.  Rider,  24  N.  Y.  367,  82  Am.  Dec. 
308;  Titua  v.  Glens  Falls  Ins.  Co,  81  N.  Y. 
410;  Armstrong  v.  Agricultural  Ins.  Co.  130 
K.  Y.  560,  29  N.  E.  991;  Devens  v.  Mechan- 
ics' d  T.  Ins.  Co.  83  N.  Y.  168;  THppe  v. 
Promdence  Fund  Boc.  140  N.  Y.  23,  22  L. 
R.  A.  432,  35  X.  E.  316;  Benninghoff  v.  Ag- 
ricultural Ins.' Co.  93  N.  Y.  495;  Kelley  v. 
Upton,  5  Duer,  336. 

The  fact  that  January  Ist  was  a  holiday 
did  not  extend  plaintiff's  option  beyond  that 
day. 

Walton  V.  Stafford,  162  N.  Y.  568,  67  N. 
£.  92;  J.  Russell  Mfg.  Co.  y.  New  Haven  8. 
B.  Co.  50  N.  Y.  121;  Richardson  v.  Goddard, 
23  How.  28,  16  L.  ed.  412;  Brooklyn  (HI  Re- 
finery y.  Broum,  38  How.  Pr.  4-14. 

The  notice  after  Januaiy  1st  was  a  nul- 
lity, time  being  of  the  essence  of  this  con- 
tract. 

Duffy  V.  (y Donovan,  46  N.  Y.  223;  Friess 
▼.  Rider,  24  N.  Y.  367,  82  Am.  Dec.  308; 
Rutty  y.  Consolidated  Fruit  Jar  Co.  52  Hun, 
492,  6  N.  Y.  Supp.  23;  Pope  v.  Terre  Haute 
Car  d  Mfg.  Co.  107  N.  Y.  61,  13  N.  E.  592; 
Bntton  y.  Phillips,  24  How.  Pr.  Ill-;  Wheeler 
y.  Connecticut  Mut.  L.  Ins.  Co.  82  N.  Y.  543, 
37  Am.  Rep.  594. 

Messrs.  Jolin  M.  Boxrers  and  James 
W.  Gerard,  for  respondent: 

Even  if  the  tender  of  the  stock  and  the  de- 
mand made  on  January  3,  1898,  were  not  a 
strict  performance  according  to  the  con- 
tract, the  defendant  has  waived  his  right  to 
object  to  such  tender  and  demand. 

Trippe  y.  Providence  Fund  8oo.  140  N.  Y. 
23,  22  L.  R.  A.  432,  35  N.  E.  316;  BHnk  v. 
Uanover  F.  Ins.  Co.  80  N.  Y.  108;  Kieman 
V.  Dutchess  County  Mut.  Ins.  Co.  150  N.  Y. 
194,  44  N.  E.  698;  Titus  v.  Glens  Falls  Ins. 
Qo.  81^.  Y.  419;  Webb  y.  Hughes,  L.  R.  10 
£q.  281. 

The  tender  of  the  stock  by  the  plaintiff, 
and  his  demand  from  the  defendant  of  the 
$5,000  paid,  on  the  3d  day  of  January,  1898, 
was  valid  and  was  sufficient  to  bind  the  de- 
fendant. 

Jjucia  y.  Omel,  46  App.  Div.  200,  61  N.  Y. 
Supp.  659;  Spalding  v.  Bemhard,  76  Wis. 
368,  7  L.  R,  A.  423,  44  N.  W.  643;  Richard- 
«on  V.  Goddard,  23  How.  43,  16  L.  ed.  417; 
Myers  y.  The  Unionist,  48  Fed.  316;  Disney 
T.  Furncss,  79  Fed.  814;  Campbell  v.  Inter- 
national lAfe  Assur.  8oc.  4  Bosw.  319; 
Salter  y.  Burt,  20  Wend.  205,  32  Am.  Dec. 
530;  Avery  v.  Bteu^ariy  2  Conn.  69,  7  Am. 
Dec.  240;  Sands  v.  Li/on,  18  Conn.  18; 
Duchcmin  v.  KendaU,  149  Mass.  171,  3  L. 
R.  A.  784,  21  N.  E.  242. 

The  agreement  by  which  the  defendant 
gave  to  the  plaintiff  an  extension  of  his  time 
to  make  a  tender  of  the  stock  and  a  demand 
for  repayment  of  the  $5,000,  to  January  1, 
1898,  was  valid  and  binding  upon  the  de- 
fendant 
57L.K.A. 


Clark  y.  Dales,  20  Barb.  64 ;  Burt  ▼.  Saw 
ton,  I  Hun,  553;  Grange  v.  Palmer,  .56  Huiu 
481,  10  N.  Y.  Supp.  201;  Schmidt  v.  Couper^ 
thityiit,  66  How,  Pr.  480;  Routledge  v^ 
Worthingian  Co.  119  N.  Y.  597,  23  N.  E> 

nil. 

Parker,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  legal  effect  of  the  agreement  between: 
the  plaintiff  and  the  defendant  was  to  re- 
quire the  defendant,  if  requested  so  to  do  by 
the  plaintiff  on  the  1st  day  of  January,, 
1808,  to  take  plaintiff's  stock  In  the  Hoffman 
Machine  Company  at  the  price  named  there- 
in. The  plaintiff  failed  to  tender  his  stock 
and  make  the  request  on  the  day  named,  but 
did  so  on  the  3d  of  January.  As  the  1st  day 
of  January  was  a  holiday,  and  the  2d  came- 
on  Sunday,  the  plaintiff  insists  that  his  ten- 
der and  request  were  in  time.  But  the  dif- 
ficulty with  his  contention  is  that  legal  holi- 
days have  not  been  placed  on  the  same  basia 
as  Sunday  by  the  statute.  Indeed,  in  only 
two  respects  has  the  legislature  attempted 
to  interfere  with  the  ordinary  course  of 
business,  whether  public  or  private,  on  a 
holiday  other  than  Sunday.  The  first  act 
provides  that  a  negotiable  instrument  mar 
turing  on  a  holiday  is  payable  on  the  next 
succeeding  business  day  (Laws  1887,  chap.. 
280),  and  the  second  that  holidays  shall  be- 
considered  as  Sunday  for  all  purposes  what- 
soever, as  regards  the  transaction  of  busi- 
ness in  the  public  offices  of  the  state  or  of 
the  counties  of  the  state  (Laws  1897,  chap. 
614,  §  1).  If  the  legislature  had  omitted 
the  limitation  of  the  preceding  statute  to> 
the  transaction  of  business  in  the  public 
offices  of  the  state  or  counties  of  the  state, 
thus  providing  that  holidays  should  be  con- 
sidered as  Sunday  for  all  purposes  whatso- 
ever, the  plaintiff's  contention  would  be  well 
founded.  But  in  the  present  state  of  the 
statutes  we  are  of  the  opinion  that  upon 
holidays  other  than  Sunday  all  transactiona 
may  be  carried  on  as  on  any  other  day,  with 
the-  exoeptioBS'-above  noted.  And  so  we  said, 
in  effect,  in  Walton  v.  Stafford,  162  N.  Y. 
558,  57  N.  E.  92.  It  is  undoubtedly  true 
that  the  state  of  the  law  on  this  subject  is 
likely  to  prove  embarrassing  to  many,  such 
for  instance  as  those  who  find  themselves 
obliged  to  tender  a  considerable  sum  of 
money  on  a  day  which  is  just  enough  of  a 
holiday  to  allow  the  banks  to  close,  from 
which  he  must  obtain  the  money  to  make  a 
tender,  but  not  enough  of  a  holiday  to  avoid 
the  necessity  of  a  tender  if  he  would  not 
breach  his  contract  But  such  faults,  if 
faults  they  be,  in  our  business  law,  can  be 
corrected  only  by  the  legislature. 

The  plaintiff's  further  contention  is  that 
he  is  entitled  to  recover  because  the  defend- 
ant waived  his  right  to  object  that  such 
tender  and  demand  was  not  made  on  thfr 
proper  day,  and  in  that  respect  the  appel- 
late division  seems  to  have  agreed  with  him. 
We  are  unable  to  concur  in  that  view.  The 
plaintiff's  right  to  require  the  defendant  ta 
take  and  pay  for  his  stock  was  lost  when  he- 
allowed  January  1st,  1898,  to  pass  by  with- 


176 


NbW  YOIIK  COUBT  OF  APPEALS. 


Dbc.. 


out  tendering  to  him  that  stock,  and  de- 
niaiiding  the  payment  of  the  agreed  price. 
Thereafter  the  contract  was  at  an  end,  ajid 
the  Hituation  was  precisely  the  same  as  if 
there  had  never  been  one.  Either  party  had 
■a  right,  of  course,  to  undertake  negotiations 
to  revive  the  old  contract  or  make  a  new 
one,  but  such  a  purpose  could  only  be  accom- 
plished by  a  meeting  of  minds  in  agreement 
as  to  what  the  new  contract  should  be, 
whether  on  the  basis  of  the  old  or  on  entire- 
ly different  lines.  Now,  the  parties  did  not 
<;ome  to  any  agreement,  and  about  this  fact 
they  do  not  differ.  Two  days  after  the  con- 
tract had  ceased  to  have  life,  the  plaintiff 
made  a  demand  in  writing,  and  tendered  the 
stock,  but  the  defendant  replied,  "You  must 
give  me  a  little  time  to  consider  it,"  and  the 
next  day  he  returned  the  stock,  as  was  his 
legal  right.  A  little  later  the  defendant 
offered  to  give  the  plaintiff  his  note  for 
^2,500,  as  he  explained,  on  the  condition 
that  the  plaintiff  would  take  the  risk  as  to 
the  rest  of  his  investment,  which  he  thought 
the  stock  might  prove  to  be  worth.  The 
plaintiff  did  not  accept  this  offer,  and  so 
their  conferences  ended  without  the  making 
of  a  different  agreement  from  the  old  or  the 
renewing  of  its  life,  and  in  such  case  the 
plaintiff  must  fail  to  recover,  because  he  has 
no  contract  to  enforce.  TTie  doctrine  of 
waiver,  often  applied  in  cases  of  forfeiture, 
has  no  place  in  this  discussion,  for  there 
was  nothing  to  forfeit  January  3d,  when  the 
plaintiff  tendered  the  stock.  The  contract 
upon  which  he  was  apparently  relying  was 
dead,  and  had  been  for  two  days,  and, 
whether  he  realized  it  or  not,  the  plaintiff 
was  in  fact  a  suitor  for  the  enjoyment  of  a 
second  option.  The  defendant  refused  to 
accord  it  to  him,  and  there  the  matter  must 
«nd,  so  far  as  the  courts  are  concerned,  for 
it  was  the  defendant's  legal  right  to  reifuse. 
Th^  judgment  of  the  Appellate  Division 
should  he  reversedj  and  the  order  of  the  trial 
<!ourt  affirmed,  with  costs  to  abide  the  event. 

Gray,  O'Brien,  HaiKht,  Iiandon,  Cml- 
len,  and  Wemer»  JJ.,  concur. 


John  F.  REILLY,  Appt^ 

V, 

SICILIAN     ASPHALT     PAVINQ     COM- 
PANY, Respt. 

(170  N.  Y.  40.) 

A  Jvdirineiit  for  plaintiff  In  nn  action 
for  Injnry  to  his  vehicle  through  neg- 
U^rent  obRtruction  of  a  highway  Is  no  bar  to 
another  action  for  injury  to  his  person  aris- 
ing cat  of  the  same  accident. 

(February  25,  1902.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 


NoTP. — As  to  wbetJier  injuries  both  to  per- 
son and  to  property  constitute  but  one,  or  more 
than  one,  cause  of  action,  see  King  ▼.  Chicago, 
M.  &  St.  P.  R.  Co.  (Minn.)  60  L,  R.  A  161, 
and  note, 
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Court,  First  Department,  affirminff  a  judg^ 
ment  of  a  Trial  Term  for  New  Yonc  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  £.  T.  Taliaferro,  with  Mr.  Joliii. 
Mulkolland,  for  appellant: 

It  does  not  follow  that,  because  the  in- 
jury to  property  and  the  injury  to  the  per- 
son resulted  from  the  same  cause«  separate 
actions  cannot  be  brought.  They  are  sepa- 
rate claims  and  separate  causes  of  action, 
and  so  recognized  in  the  statutes. 

Mulligan  v.  Knickerhocker  Ice  Co.  109  N. 
Y.  657,  16  N.  E.  684 ;  Brunsden  v.  Humph- 
rey;, L.  R.  14  Q.  B.  Div.  141. 

A  judgment  is  a  bar  only  to  a  suit  for 
such  claims  as  might  have  been  litigated 
under  the  pleadings  and  issues  as  made. 

Burdick  v.  Post,  12  Barb.  168;  Cackley 
v.  Smith,  47  Kan.  642,  28  Pac  617;  Thurst 
v.  West.  31  N.  Y.  210;  Royce  v.  Burt,  42 
Barb.  655 ;  Lawrence  v.  Bunt,  10  Wend.  84, 
25  Am.  Dec.  639;  Bunvell  v.  Knight,  51 
Barb.  267. 

The  joinder  of  causes  of  action  arising 
out  of  the  same  transaction  is,  under  the 
Code  of  Civil  Procedure,  permissive  only, 
and  not  mandatory ;  and  all  that  the  courts 
do  to  limit  litigation  is  to  consolidate  ac- 
tions in  a  proper  case  when  motion  is  made. 

Code  Civ.  Proc.  S  484,  subd.  9;  Sullivan 
V.  A'eu?  York,  N.  H.  d  H.  R.  Co.  1  N.  Y.  Civ. 
Proc.  Rep.  285;  Seymour  v.  LoriUard,  8  N. 
Y.  Civ.  Proc.  Rep.  90;  Perry  v,  Dickerson, 
85  N.  Y.  352,  39  Ahl  Rep.  663. 

Messrs.  Herbert  C.  Smyth  and  Edwin 
A.  Jones*  for  respondent: 

There  cannot  be  two  actions  and  two  re- 
coveries against  the  same  defendant  by  the 
same  plaintiff,  arising  out  of  one  act  of  neg- 
ligence. 

Sparry' s  Case,  5  Coke,  61;  Nathans  v. 
Hope,  77  N.  Y.  420;  Secor  v.  Sturgis,  16  N. 
Y.  548;  La^o  ▼.  McDonald,  62  How.  Pr.  340. 

The  injury  to  person  and  the  injury  to 
property  are  not  separate  causes  of  action. 

Hoice  y.Peckham,  6  How.  Pr.  229;  Paret 
V.  iVetc  York  Kiev.  R.  Co.  28  Jones  &  S.  441, 
18  N.  Y.  Supp.  680;  MoAndrews  v.  Lake 
Shore  d  M.  8.  R.  Co.  70  Hun,'  46,  23 
N.  Y.  Supp.  1074;  Rockwell  v.  Brown,  36 
N.  Y.  207;  Farrington  v.  Payne,  15  Johns. 
4.32:  Jew  v.  Jacob,  19  Hun,  105;  Lawton  v. 
Hvdsoti,  19  App.  Div.  622,  46  N.  Y.  Supp. 
617;  Buhlvr  v.  Huhbell,  32  N.  Y.  S.  R.  342, 
343,  10  N.  Y.  Supp.  254;  Phillips  v.  Berick, 
16  Johns.  136,  8  Am.  Dec.  299;  Hopf  v.  My- 
ers, 42  Barb.  270;  Cahoon  v.  Bank  of  Utioa, 
7  N.  Y.  486;  Huntington  Trustees  v.  Nicoll^ 
3  Johns.  666;  Miller  v.  Covert,  1  Wend.  487 ; 
Smith  V.  Jones,  15  Johns.  229;  Policy  v. 
WiUdsson,  5  N.  Y.  Civ.  Proc.  Rep.  140 ;  Bur- 
dick V.  Cameron,  10  App.  Div.  589,  42  N.  Y. 
Supp.  78;  Porter  v.  Cobb,  22  Hun,  278; 
Bancroft  v.  Winspear,  44  Barb.  209 ;  Law  ▼. 
McDonald,  62  How.  Pr.  340;  Draper  v. 
Stouvefiel,  38  N.  Y.  219;  Mills  v.  Oarrison, 
3  Keyes,  40;  Trask  v.  Hartford  d  N,  H.  R. 
Co,  2  Allen,  331;    Sullivan  v.  Baxter,  150 
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Mass.  261,  22  N.  E.  895;  Braithtoaite  ▼. 
Hall,  168  Mass.  39,  46  N.  E.  398;  Von  Frog- 
stein  V.  Windier,  2  Mo.  App.  598,  Appx. ;  Be- 
ranio  v.  Southern  P.  R,  Co.  86  Cal.  415, 
24  Pac.  1093;  King  v.  Chicago,  M.  d  8t.  P. 
R.  Co.  80  Minn.  83,  60  L.  R.  A.  161,  82  N. 
W.  1113;  Burritt  ▼.  Belfy,  47  Conn.  323,  36 
Am.  Rep.  79;  Stevens  v.  Tuite,  104  Mass. 
328;  International  d  G.  N,  R.  Co,  v.  Oeisel- 
man,  12  Tex.  Civ.  App.  123,  34  S.  W.  658; 
Schive  V.  Fausold,  137  Pa.  82,  20  AU.  403; 
Halveston,  H.  d  S.  A.  R.  Co,  v.  Dowe,  70 
Tex.  6,  7  S.  W.  368;  St,  Louis  8,  W.  R.  Co. 
V.  Afoss,  0  Tex.  Civ.  App.  6,  28  S.  W.  1038; 
O'Neal  V.  Brown,  21  Ala,  482;  Herriter  v. 
Porter,  23  Cal.  385;  McCaffrey  v.  Carter, 
125  Mass.  330;  Bate8  v.  Qua^rfe6om,  2  Nott 
A  McC.  205;  North  Vernon  v.  Voegler,  103 
Ind.  314,  2  N.  E.  821;  Binicker  v.  J7a«ini&a{ 
4l  St,  J.  R,  Co,  83  Mo.  660. 

The  appellate  division  opinion  in  the  ease 
at  bar  has  been  cited  several  times  since, 
And  the  doctrine  therein  laid  down  has  been 
adopted  in  a  number  of  instances,  so  that  the 
law  principle  involved  has  been  deemed  set- 
tled for  several  years. 

Doyle  V.  American  Wringer  Co.  60  App. 
Div.  525,  69  N.  Y.  Supp.  952;  Freeland  v. 
Brooklyn  Heights  R,  Co.  54  App.  Div.  90, 
«6  N.  Y.  Supp.  321;  Munson  v.  New  York 
C.  d  E.  R.  R.  Co.  32  Misc.  285,  65  N.  Y. 
Supp.  848 :  Qalligan  v.  Sun  Printing  d  Pub. 
Asso.  25  Misc.  355,  64  N.  Y.  Supp.  471; 
King  v.  Chicago,  M.  d  St,  P,  R.  Co.  80  Minn. 
S3,  60  L.  R.  A.  161,  82  N.  W.  1113. 

Cullen,  J.,  delivered  the  opinion  of  the 
court: 

The  ap|)ellant  claimed  that  while  driving 
in  Central  Park,  in  the  city  of  New  York, 
both  his  person  and  his  vehicle  were  injured 
In  conse({uence  of  collision  with  a  gravel 
heap  placed  on  the  road  through  the  negli- 
gence of  the  defendant  Thereupon  he 
brought  an  action  against  the  defendant  in 
the  court  of  common  pleas  to  recover  dam- 
ages for  the  injury  to  his  person.  Subse- 
<raently  he  brought  another  action  in  one  of 
the  district  courts  in  the  city  of  New  York 
to  recover  for  the  injury  to  his  vehicle.  In 
this«last  action  he  obtained  judgment,  which 
was  paid  by  the  defendant  Thereafter  the 
defendant  set  up  by  supplemental  answer 
the  judgment  in  the  district  court  suit,  and 
its  satisfaction,  as  a  bar  to  the  further 
maintenance  of  the  action  in  the  common 
pleaj».  On  the  trial  of  the  case  in  the  su- 
preme court,  to  which,  under  the  Constitu- 
tion, the  action  was  transferred,  it  was  held 
tbat  the  plaintiff's  right  of  action  was 
merged  in  the  judgment  recovered  in  the 
district  court,  and  his  complaint  was  dis- 
mifliied.  The  Judgment  entered  upon  this 
direction  was  affirmed  by  the  appellate  di- 
vision, and  an  appeal  has  been  taken  to  this 
court  by  allowance. 


question  presented  by  this  appeal  is  wheth^ 
er,  from  tlie  defendant's  negligence,  and  the 
injury  occasioned  thereby  to  the  plaintiff  in 
his  person  and  his  property,  there  arose  a 
single  cause  of  action,  or  two  causes  of  ac- 
tion,— one  for  the  injury  to  his  person,  and 
the  other  for  injury  to  his  property.  The 
question  is  not  determined  by  the  Code  of 
Civil  Procedure,  for,  though  in  S  484  it  pre 
scribfis  what  separate  causes  of  action  may 
be  joined  in  the  same  complaint,  it  nowhere 
assumes  to  define  what  is  a  single  cause  of 
action.  Nor  is  there  any  controlling  deci- 
sion of  this  court  on-  the  point.  In  Mulligan 
V.  Knickerbocker  Ice  Co.  (affirmed  without 
opinion)  109  N.  Y.  657,  16  N.  E.  684,  the 
question  discussed  «in  the  opinion  of  the 
learned  court  below,  and  necessarily  involved 
in  the  decision  of  this  court,  was  the  effect 
of  a  release  whidi  the  plaintiff  asserted  was 
intended  to  cover  only  the  injuries  to  his 
property,  but  was  fraudulently  prepared  •so 
aa  to  embrace  his  whole  cause  of  action. 
The  ease  is  doubtless  authority  for  the  prop- 
osition that  a  voluntary  settlement  between 
the  parties  of  part  of  a  claim  does  not  sat- 
isfy or  discharge  the  whole  claim.  But  the 
principle  that  we  parties  may,  by  voluntary 
agreement,  sever  or  split  up  a  single  cause 
of  action,  though  a  plaintiff  cannot  of  his 
own  volition  do  the  same,  seems  to  be  fen- 
crally  recognized  even  in  those  jurisdictions 
where  the  rule  is  held  most  firmly  that  a 
single  tort  gives  rise  but  to  a  single  cause 
of  action.  O'Beime  v.  Lloyd,  43  N.  Y.  248; 
Bliss  V.  Neu>  York  C.  d  H.  R.  R,  Co,  160 
Mass.  447,  36  N.  E.  66. 

The  question  now  before  us  has  been  the 
subject  of  conflicting  decisions  in  different 
jurisdictions.  In  England  it  has  been  held 
by  the  court  of  appeal  (Lord  Coleridge,  Ch. 
J.,  dissenting)  that  damages  to  the  person 
and  to  property,  though  occasioned  hy  the 
same  wrongful  act,  give  rise  to  different 
causes  of  action  {Brunsden  v.  Humphrey,  L. 
R.  14  Q.  B.  Div.  141),  while  in  Massachu- 
setts, Minnesota,  and  Missouri  tlie  contrary 
doctrine  has  been  declared  {Doran  v.  Cohen, 
147  Mass.  342,  17  N.  E.  647;  King  v.  Chi- 
cago, M.  d  St.  P.  R,  Co.  80  Minn.  83,  60  L. 
R.  A.  161,  82  N.  W.  1113;  Von  Fragstein  v. 
Windier,  2  Mo.  App.  598).  The  argument 
of  those  courts  which  maintain  that  an  in- 
jury to  person  and  property  creates  but  a 
single  cause  of  action  is  that,  as  the  defend- 
ant's wrongful  act  was  single,  the  cause  of 
action  must  be  single,  and  that  the  different 
injuries  occasioned  biy  it  are  merely  items 
of  damage  proceeding  from  the  same  wrong; 
while  that  of  the  English  court  is  that  the 
negligent  act  of  the  defendant  in  itself  con- 
stitutes no  cause  of  action,  and  becomes  an 
actionable  wrong  only  out  of  the  damage 
which  it  causes.  ''One  wrong  was  done  as 
soon  as  the  plaintiff's  enjoyment  of  his  prop- 
erty was  substantially  interfered  with.     A 


The  rule  is  that  a  single  or  entire  cause  ;  further  wrong  arose  as  soon  as  the  driving 
of  action  cannot  be  subdivided  into  several    also  caused  injury  to  the  plaintiff's  person.'^ 


claims,  and  separate  actions  maintained 
thereon.  Sccor  ▼.  Sturgis,  16  N.  Y.  548; 
Xttthans  V.  Hope,  77  N.  Y.  420.    As  to  this 


Brunsden  v.  Humphrey,  L.  R.  14  Q.  B.  Div. 
141.  I  doubt  whether  either  argument  la 
conclusive.     If,  where  one  person  was  driv- 


frinciple  there  in  no  dispute.    Therefore  the   ing  the  vehicle  of  another,  both  the  driver 
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and  the  vehicle  were  injured,  there  can  be 
no  doubt  that  two  causes  of  action  would 
ajrise, — one  in  favor  of  the  person  injured, 
and  the  other  in  favor  of  the  owner  of  the 
injured  property.  On  the  other  hand,  if 
both  the  horse  and  the  vehicle^  bein^  the 
property  of  the  same  person,  were  injured, 
there  would  be  but  a  single  cause  of  action 
for  the  damage  to  both.  If,  while  injury  to 
the  horse  and  vehicle  of  a  person  gives  rise 
to  but  a  single  cause  of  action,  injury  to  the 
vehicle  and  its  owner  gives  rise  to  two 
causes  of  action,  it  must  be  because  there  is 
an  essential  difference  between  an  injury  to 
the  person  and  an  injury  to  property,  that 
makes  it  impracticable,  or  at  least  very  in- 
convenient in  the  administration  of  justice, 
to  blend  the  two.  We  think  there  is  such 
a  distinction.  Different  periods  of  limita- 
tion apply.  The  plaintiff's  action  for  per- 
sonal injuries  is  barred  by  the  lapse  of 
three  years;  that  for  injury  to  the  proper- 
ty not  till  the  lapse  of  six  years.  The 
plaintiff  cannot  assign  his  right  of  action 
for  the  injury  to  his  person,  and  it  would 
abate  and  be  lost  by  his  death  before  a  re- 
covery of  a  verdict  and,  if  the  defendant 
were  a  natural  person,  also  by  his  death  be- 
fore that  time.  On  the  other  hand,  the 
right  of  action  for  injury  to  property  is  as- 
signable, and  would  survive  the  death  of 
either  party.  It  may  be  seized  by  creditors 
on  a  bill  in  equity  (Hudson  v.  Pleta,  11 
Paige,  180),  and  would  pass  to  an  assignee 
in  bankruptcy.  Possibly  the  difficulties 
arising  from  the  difference  in  the  periods  of 
limitation  and  the  difference  in  the  rule  of 
survival  between  a  personal  injury  and  a 
property  injury  might  be  obviated  in  prac- 
tice by  holding  the  statute  a  bar  to  that  por- 
tion of  the  damages,  a  clai^l  for  which 
would  have  been  outlawed  had  it  been  a 
separate  cause  of  action,  and  by  permitting, 
in  case  of  death,  the  action  to  be  revived  so 
far  as  it  relates  to  property.  We  do  not 
see,  however,  how  it  would  be  practicable  to 
deal  with  a  case  where  the  right  of  action 
for  injury  to  the  property  had  passed  to  an 
assignee  in  bankruptcy,  or  to  a  receiver  on 
a  creditors'  bill,  without  treating  it  as  an 
independent  cause  of  action.  Though,  as  we 
have  already  said,  fi  484  of  the  Code  does 
not  expressly  determine  the  point  in  issue, 
still,  it  is  not  without  much  force  in  the  ar- 
gnment  that  the  two  injuries  constitute 
separate  causes  of  action.  Under  the  old 
Code  of  Procedure,  at  the  time  of  its  origi- 
nal enactment  injuries  to  person  and  inju- 
ricp  to  property  were  separately  classitted 
as  causes  of  action,  and  it  was  not  permit- 
ted to  join  those  of  one  class  with  those  of 
another.  Code  Proc.  §  167.  By  an  amend- 
ment in  1852,  injuries  to  persons  and  prop- 
erty were  put  in  the  same  class.  But  by 
fi  484  of  the  Code  of  Civil  Procedure  they 
are  again  placed  in  distinct  classes,  and  can- 
not be  united.  If  the  plaintiff's  cause  of  ac- 
tion is  single,  into  what  class  does  it  fall? 
Is  it  for  an  injury  to  the  person,  which  may 
be  united  with  other  causes  of  action  for 
personal  injuries,  or  is  it  for  injrry  to  prop- 
erty, which  may  be  joined  witJi  claims  of 
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the  9ame  nature,  or  is  it  8ui  generis,  a  non- 
descript which  must  stand  alone? 

While  some  of  the  difficulties  in  the  join- 
der of  a  claim  for  injury  to  the  person  and 
one  for  injury  to  the  property  in  one  cause 
of  action  are  created  by  our  statutory  en- 
actments, the  history  of  the  common  law 
shows  that  the  distinction  between  torts  to 
the  person  and  torts  to  property  has  always 
obtained.  Lord  Justice  Bowen,  in  the 
Brunsden  Case,  has  pointed  out  that  there 
is  no  authority  in  the  books  for  the  propo- 
sition that  a  recovery  for  trespass  to  the 
person  is  a  bar  to  an  action  for  trespass  to- 
goods,  or  vice  versa.  It  is  true  that  at 
common  law  the  necessity  of  bringing  two- 
suits  could,  at  the  election  of  the  plaintiff, 
be  obviated  in  some  cases, — as,  for  instance, 
by  declaring  for  trespass  on  the  plaintiff's- 
close,  and  alleging  in  aggi*avation  thereof 
an  assault  upon  his  person.  See  Waterman, 
Trespass,  205,  406.  Still,  in  such  a  case 
there  would  be  but  a  single  cause  of  action, 
to  wit,  the  trespass  upon  the  dose;  and,  if 
the  defendant  justified  this  trespass,  it 
would  be  a  complete  defense  to  the  action;, 
the  personal  assault  being  merely  a  mat- 
ter of  aggravation.  Carpenter  v.  Barber, 
44  Vt.  441.  Therefore,  for  reason  of  the 
great  difference  between  the  rules  of  law 
applicable  to  injuries  of  the  person  and 
those  relating  to  injuries  to  property,  w^^ 
conclude  that  an  injury  to  person  and  one 
to  property,  though  resulting  from  the  same 
tortious  act^  constitute  different  causes  of 
action. 

The  judgment  appealed  from  should  be 
reverscdj  and  a  new  trial  granted;  costs  t& 
abide  the  event. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Mar- 
tin, Vann^  and  Werner,  JJ.,  concur. 


PEOPLE  of  the  State  of  New  York,  Appt^ 

V. 

John  S.  BIESECKER,  Respt. 
(169  N.  Y.  53.) 

The  leirlBlature  cannot  prolilbit  tlic 
■ale  of  dalrjr  prodnets  containing  a  pre- 
servative other  than  salt,  sugar,  or  splritu 
ous  liquors  in  specified  cases,  or  the  sale  of 
preservatives  for  such  use,  when  the  use  ot 
preservatives  is  not  declared  to  be  an  adul- 
teration, and  the  statute  is  not  aimed  at  adul- 
teration generally,  regardless  of  whether  or 
not  their  effect  is  to  render  the  products  un- 
wholesome. 

(December  10,  1901.) 

APPEAL  by  complainant    from    a    judg- 
ment of  the  Appellate  Division  of    tha 


Note. — For  other  cases  In  this  series  as  to^ 
ordinances  or  statutes  regulating  the  sale  or 
dairy  products,  see  State  v.  Dupaquler  (La.) 
26  L.  R.  A.  162;  Deems  v.  Baltimore  (Md.)  2ft 
L.  R.  A.  541 ;  State  v.  Nelson  (Minn.)  34  L.  R. 
A.  318;  State  v.  Broadbelt  (Md.)  45  L.  R.  A. 
433;  State  v.  Schlenker  (Iowa)  51  L.  R.  A. 
848;  and  State  v.  Crescent  Creamery  Co. 
(Minn.)  54  L.  R.  A.  407.  See  also  the  foUow- 
Ing  case  and  footnote  thereto. 
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Supreme  Court,  First  Department,  affirming 
a  judgment  of  a  Special  Term  for  New  York 
County  which  sustained  a  demurrer  to  the 
complaint  in  an  action  brought  to  recover 
the  penalty  for  violation  of  a  statute 
against  the  use  of  preservatives  in  dairy 
products.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Saatnel  8.  Slater  and  John  C« 
Davies,  Attorney  General,  for  appellant 
*  The  prohibition  against  the  sale  of  dairy 
products  containing  a  preservative  is  con- 
stitutional if  enacted  to  protect  the  public 
health  or  to  prevent  fraud. 

Re  Jacobs,  08  N.  Y.  98,  50  Am.  Rep.  636; 
People  V.  Marx,  90  N.  Y.  377,  52  Am.  Rep. 
34,  2  N.  E.  29;  People  v.  Oillson,  100  N.  Y. 
389,  17  N.  E.  343;  People  ex  rel.  Tyroler  v. 
Warden  of  City  Prison,  167  N.  Y.  116,  43 
L.  R.  A.  264,  51  N.  E.  1006. 

We  may  own  our  property  absolutely,  and 
yet  it  is  subject  to  the  proper  exercise  of  the 
police  power. 

yew  York  Health  Dept.  v.  Trinity  Church, 
145  N.  Y.  32,  27  L.  R.  A.  710,  39  N.  E,  833; 
People  v.  King,  110  N.  Y.  423,  1  L.  R.  A. 
293,  18  N  E.  245;  People  v.  Oirard,  145  N. 
Y.  105,  39  N.  E.  823;  People  ex  rel.  Tyrol- 
er V.  Warden  of  City  Prison,  157  N.  Y.  123, 
43  L.  R.  A.  264,  61  N.  E.  1006;  Colon  v. 
Lisk,  153  N.  Y.  196,  47  N.  E.  302. 

The  prohibition  against  the  sale  of  dairy 
products  containing  a  preservative  is  for 
the  protection  of  the  public  health.  Any 
dairy  product  containing  a  preservative  is 
harmful  to  the  public  health. 

People  v.  Cipperly,  37  Hun,  324. 

The  prohibition  of  the  sale  of  a  dairy 
product  containing  a  preservative  was  en- 
acted to  prevent  deception.  Even  if  all  pre- 
servatives are  harmless,  their  sale  6an  be 
prohibited  to  prevent  fraud. 

PeopU  V.  Oirard,  145  N.  Y.  105,  39  N.  E. 
823. 

Messrs.  Edxrard  lAuterbaoh,  Henry  Ii. 
Seheuerman,  and  Herbert  R.  Idm- 
bnrser,  for  respondent: 

Section  27  of  the  agricultural  law  is  un- 
constitutional. The  act  in  question  deprives 
persons  of  their  "life,  liberty,  and  property 
without  due  process  of  law"  within  '  the 
meaning  of  the  constitutional  provision. 

Re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636. 

Even  if  the  legislature,  under  the  guise  of 
a  health  law,  attempts  to  interfere  with  per- 
sonal liberty  and  the  exercise  of  a  lawful 
calling,  the  act  by  which  it  attempts  to  do 
so  cannot  be  sustained  as  constitutional  im- 
less  it  is  apparent  on  the  face  thereof  that 
it  has  relation  to  the  public  health,  and  that 
the  provisions  of  the  act  are  appropriate 
and  adapted  to  that  end. 

The  prohibition  of  the  sale  of  beneficial 
preservatives  which  have  been  in  use  for 
many  years  in  this  state  cannot  in  any  way 
benefit  the  public  health.  The  term  "pre- 
»ervati>o"  itself  signifies  something  having 
a  preserving  quality  and  beneficial  eflect; 
preservation  is  the  antithesis  of  decay. 

People  v.  OUlson,  109  N.  Y.  389,  17  N.  E. 
343;  People  v.  Marx,  99  N.  Y.  377,  52  Am. 
Rep.  34,  2  N.  E.  29. 
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The  legislature  has  no  ri^ht  to  prohibit 
this  defendant  from  exercising  the  lawful 
calling  of  manufacturing  or  selling  preserv- 
atives, a  business  in  which  thousands  have 
been  engaged  for  years  past. 

PeopU  ex  rel.  Tyroler  v.  Warden  of  City 
Prison,  157  N.  Y.  116,  43  L.  R.  A.  264,  51 
N.  E.  1006;  Dorsey  v.  State,  38  Tex.  Crim. 
Rep.  627,  40  L.  R.  A.  201,  44  S.  W.  514; 
Helena  v.  Dtcyer,  64  Ark.  424,  39  L.  R.  A. 
266,  42  8.  W.  1071;  People  ex  rel.  Moxley 
v.  Pease,  30  Chicago  Legal  News,  277 ;  Peo- 
ple V.  Buffalo  Fish  Co,  30  Misc.  130,  62  N. 
Y.  Supp.  543. 

In  View  of  the  existence  of  a  provision  of 
law  prohibiting  adulteration  and  the  intro- 
duction of  unwholesome  or  adulterated  sub- 
stances into  food  and  dairy  products,  it 
cannot  be  claimed  that  the  statute  under 
consideration  in  the  case  at  bar  was  intend- 
ed or  necessary  to  prevent  adulteration. 

People  V.  HUls,  64  App.  Div.  584,  72  N. 
Y.  Supp.  340. 

Cullen,  J.,  delivered  the  opinion  of  the 
court: 

This  action  is  brought  to  recover  a  pen- 
alty for  the  violation  of  fi  27  of  the  agri- 
cultural law  (Laws  1893,  chap.  338),  as 
amended  by  chapter  534  of  the  Laws  of 
1900.  The  provisions  of  that  section  which 
it  is  alleged  the  defendant  violated  are  as 
follows:  "No  person  shall  sell,  offer  or  ex- 
pose for  sale,  any  butter  or  other  dairy 
products  containing  a  preservative,  but  this 
shall  not  be  construed  to  prohibit  the  use  of 
salt  in  butter  or  cheese,  or  spirituous  li- 
quors in  club  or  other  fancy  cheese  or  sugar 
in  condensed  milk.  No  person  or  persons, 
firm,  association,  or  corporation  shall  in- 
duce or  attempt  te  induce  any  person  or 
persons  to  violate  any  of  the  provisions  of 
the  agricultural  law.  Any  person,  firm,  as- 
sociation, or  corporation  selling,  offering,  or 
advertising  for  sale  any  substance,  prepara- 
tion, or  matter  for  use  in  violation  of  the 
provisions  of  the  agricultural  law  shall  be 
guilty  of  a  violation  of  this  act."  The 
complaint  merely  follows  the  stetutes,  and 
alleges  that  the  defendant  advertised  for 
sale  a  preservative  call  "preservaline"  for 
use  with  butter,  "which  was  neither  salt 
used  in  butter  or  cheese,  sugar  to  be  used  in 
milk,  nor  liquor  to  be  used  in  club  or  fancy 
cheese,"  with  intent  that  the  said  preserva- 
line  should  be  used  in  butter  to  be  offered 
and  exposed  for  sale.  The  defendant  de- 
murred to  the  complaint,  claiming  that  the 
statutory  enactment  quoted  was  unconstitu- 
tional and  void,  and  in  this  contention  he 
has  been  upheld  by  the  special  term  and  the 
appellate  division. 

We  think  the  disposition  of  this  case  by 
the  courts  below  was  correct.  It  is  not  pos- 
sible to  define  accurately  the  limits  of  the 
police  power,  the  exercise  of  which  is  vested 
in  the  legislature;  nor  have  the  courts,  as  a 
rule,  essayed  that  tesk,  further  than  to 
state  in  very  general  terms  the  nature  and 
object  of  such  power.  Still,  the  power  has 
its  limitations,  and  those  limitations  have 
been  to  a  large  extent  determined  by  the 


190 


New  York  Coubt  of  Appeals. 


Dec, 


process  of  exclusion  and  inclusion,  as  thB 
courts  have  upheld  particular  cases  of  legis- 
lation as  valid  exercise  of  the  power,  and  in 
other  cases  have  declared  the  legislation 
void.  In  People  v.  Marw,  99  N.  Y.  377,  62 
Am.  Rep.  34,  2  N.  E.  29,  a  statute  absolute- 
ly prohibiting  the  manufacture  and  sale  of 
oleomargarine  or  any  compound  as  a  sub- 
stitute for  butter  and  cheese  was  held  void. 
The  statute;,  having  been  subsequently 
amended  so  as  to  prohibit  the  manufacture 
or  sale  of  any  article  so  compounded  as  to 
imitate  butter,  was  upheld  in  People  v. 
Arenaherg,  105  N.  Y.  123,  59  Am.  Rep.  483, 
11  N.  E.  277,  as  valid  legislation  to  prevent 
fraud  on  purchasers  and  consumers.  InPeo- 
ple  v.  Kilber,  106  N.  Y.  321,  12  N.  E.  795, 
a  statute  defining  what  should  be  deemed 
unwholesome  or  adulterated  milk,  and  pro- 
hibiting its  sale,  was  held  constitutional.  In 
People  V.  Girard,  145  N.  Y.  105,  39  N.  E. 
823,  a  statute  forbidding  the  manufacture 
or  sale  of  vinegar  containing  any  artificial 
coloring  matter  was  also  held  valid.  From 
these  cases  the  following  propositions  may 
be  deduced:  (1)  That  the  l^slature  can- 
not forbid  or  wholly  prevent  the  sale  of  a 
wholesome  article  of  food.  (2)  That  legis- 
lation intended  and  reasonably  adapted  to 
prevent  an  article  being  manufactured  in 
imitation  or  semblance  of  a  well-known  arti- 
cle in  common  use,  and  thus  imposing  upon 
consimiers  or  purchasers,  is  valid.  (3) 
That,  in  the  interest  of  public  health,  the 
legislature  mav  declare  articles  of  food  not 
complying  with  a  specified  standard  un- 
wholesome, and  forbid  their  sala  Though 
these  principles,  like  most  legal  principles, 
are  tnie  only  within  limits,  there  would 
not  seem  much  chance  of  conflict  in  their 
practical  application,  except  between  the 
first  and  last.  In  the  first  of  the  Milh 
Cases  {People  v.  Cipperly,  101  N.  Y.  634,  4 
N.  E.  107,  decided  upon  opinion  of  Learned, 
P.  J.,  in  37  Hun,  319)  it  was  held  that  the 
statutory  declaration  of  what  was  whole- 
some milk  was  conclusive,  and  the  defend- 
ant was  not  allowed  to  show  in  defense  that 
the  milk  sold  by  him  was  in  fact  unadul- 
terated and  not  unwholesome.  The  first 
Oleomargarine  Case  can  be  differentiated 
from  this  on  the  ground  that  the  statute 
.forbade  its  sale  as  a  substitute  to  take  the 
place  of  butter,  and  not  as  an  unwholesome 
article  of  food.  Still,  that  distinction  is 
narrow,  and  I  imagine  that  the  sale  and 
consumption  of  a  well-known  article  of  food, 
or  a  product  conclusively  shown  to  be  whole- 
some, could  not  be  forbidden  by  the  legisla- 
ture, even  though  it  assumed  to  enact  the 
law  in  the  interest  of  public  health.  The 
limits  of  the  police  power  must  necessarily 
depend  in  many  instances  on  the  common 
knowledge  of  tne  times.  An  enactment  of 
a  standard  of  purity  of  an  article  of  food, 
failing  to  comply  with  which  the  sale  of  the 
article  is  illegal,  to  be  valid,  must  be  within 
reasonable  limits,  and  not  of  such  a  char- 
acter as  to  practically  prohibit  the  manufac- 
ture or  sale  of  that  which,  as  a  matter  of 
common  knowledge,  is  good  and  wholesome. 
The  statute  before  us  cannot  be  justified  as 
57  L.  R.  A. 


an  exercise  of  power  to  prevent  fraud  or 
imposition  on  buyers  and  consumers.  Doubt- 
less the  legislature  could  provide  that, 
where  butter  contained  any  preservative  ex- 
cept salt  or  sugar,  the  package  should  be 
clearly  marked  with  a  label  stating  such 
fact;  and  it  might  require  any  notice  adapt- 
ed to  informing  the  public  of  the  nature 
and  treatment  of  the  article  offered  for  sale. 
This  it  has  not  done,  but  it  has  absolutely 
forbidden  the  sale.  Nor  is  the  legislatioi| 
similar  to  that  before  the. court  in  the  Vine- 
gar Ccise,  In  that  case  there  was  no  pro- 
hibition of  vinegar  produced  from  other  ma- 
terials than  cid&r.  The  forbidden  thing  was 
the  use  of  artificial  coloring  matter,  which 
was  not  a  necessary  ingredient  of  the  arti- 
cle produced,  but  served  the  sole  purpose  of 
preventing  the  consumer  distinguishing  be- 
tween the  different  kinds  of  vinegar.  In 
the  present  case  the  object  of  the  forbidden 
article  used  is  not  to  practise  any  deception, 
but  to  prevent  decay  in  a  product  which, 
without  the  presence  of  some  foreign  sub- 
stance, .naturally  becomes  unfit  for  use  in  a 
very  short  period.  The  effect,  therefore,  of 
the  statute,  is  to  prohibit  the  preservation 
of  dairy  products,  except  by  salt  in  butter 
and  cheese,  and  sugar  in  condensed  milk, 
and  their  sale,  no  matter  how  harmless  the 
ingredients  used  for  that  purpose  may  be, 
and  no  matter  how  efficiently  they  attain 
their  purpose. 

It  is  sought,  however,  to  uphold  this  stat- 
ute imder  the  principle  of  the  Milk  Caees, 
on  the  theory  that  it  is  a  legislative  deter- 
mination that  preservatives  other  than  salt 
and  sugar  are  unwholesome  adulterations  of 
dairy  products.  As  pointed  out  by  the 
learned  courts  below,  there  is  no  legislative 
declaration  to  that  effect.  Passing,  h*ow- 
ever,  that  consideration,  there  is  a  more  se- 
rious difficulty  in  the  way  of  such  a  course. 
If  the  statute  had  provided  that  the  admix- 
ture of  any  substance'  with  dairy  products 
other  than  salt  or  sugar  should  be  deemed 
an  adulteration,  and  declared  such  dairy 
products  when  so  adulterated  unwholesome, 
the  case  would  resemble  the  Milk  Case,  and 
the  question  would  be  presented  whether 
such  far-reaching  restrictions  could  be  up- 
held as  reasonable  regulations  in  favoV  of 
public  health.  As  to  that  question  we  ex- 
press no  opinion.  But  this  provision  of  the 
statute  is  not  aimed  at  adulterations.  I 
cannot  find  in  the  agricultural  law  any  gen- 
eral prohibition  against  adulterations  in 
butter  and  cheese,  although  there  is  an  ex- 
press provision  to  that  effect  in  the  case  of 
milk.  Section  26  seems  to  forbid  the  use  of 
acids  or  other  deleterious  substances  only 
in  the  case  of  imitation  butter.  Though,  if 
I  err  in  this,  and  the  application  of  the  sec- 
tion be  general,  the  provision  under  review 
is  unnecessary  so  far  as  public  health  is 
involved.  Section  407  of  the  Penal  Code 
forbids  the  sale  of  adulterated  food  only 
(except  in  certain  specified  cases)  when 
made  without  disclosing  or  informing  the 
purchaser  of  the  adulteration.  It  wOl  be 
seen,  therefore,  that  the  sale  of  adulteratetl 
butter  or  cheese  is  not  necessarily  an  of- 
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fense,  except  so  far  as  made  such  by  ther 
statutory  enactment  under  review.  That 
enactment  does  not  make  the  introduction 
of  a  foreign  substance  an  adulteration,  nor 
an  adulteration  illegal,  except  in  the  case 
of  a  preservative.  How,  then,  caji  it  be  said 
that  the  statute  is  intended  to  prevent  adul- 
teration, or  the  introduction  of  a  foreign 
substance  into  butter  or  cheese,  when  the 
sole  test  of  criminality  under  it  is  that  the 
substance  is  introduced  for  the  object  or 
with  the  effect  of  preserving  butter  or 
cheese?  If  the  foreign  substance  has  not 
this  effect,  no  matter  how  deleterious  it 
may  be,  the  use  of  it  does  not  violate  this 
provision.  It  is  plain,  therefore,  that  this 
statute  is  solely  aimed  at  the  preservation 
of  dairy  products  by  the  use  of  other  sub- 
stances than  salt,  su^ar,  and  spirituous  li- 
quor. Why  the  use  o?  sugar  is  forbidden  in 
milk,  salt  in  butter  and  cheese,  and  par- 
ticularly why  that  of  liquor  is  permitted  in 
dub  or 'fancy  cheese,  and  forbidden  in  other 
cheese,  it  is  difficult  to  understand  on  the 
theory  that  its  object  was  the  protection  of 
the  public  health.  The  preservation  of  food 
and  the  arrest  of  its  tendency  to  decay  is 
certainly  a  proper  and  lawful  object  in  it- 
self. It  is  a  work  in  which  man  has  been 
engaged,  to  some  extent,  from  earliest  his- 


tory. It  is  the  subject  of  large  industries 
in  this  country,  and  the  products  of  those 
industries  are  generally  used  by  the  com- 
munity, and  are  lawful  objects  of  manufac- 
ture and  sale.  The  industry  has  grown  to 
an  enormous  extent.  These  are  matters  of 
common  knowledge.  There  is  doubtless  in 
the  prosecution  of  these  industries  danger 
of  aaulteration,  and  of  the  use  of  processes 
injurious  to  public  health.  The  regulation 
of  these  subjects  for  the  protection  of  the 
public  health  and  the  prevention  of  imposi- 
tion on  consumers  is  within  the  power  of 
the  legislature,  and  the  propriety  of  its  ex- 
ercise cannot  be  questioned.  But,  while  it 
may  regulate,  the  legislature  may  not  de- 
stroy, the  industry;  and  that  is  not  a  valid 
regulation,  which,  in  dealing  with  the  means 
of  preserving  food,  makes  the  preservation 
of  food  itself  an  unlawful  act. '  Ingredients 
and  processes  may  be  prohibited  as  unwhole- 
some or  causing  deception,  but  not  solely 
because  they  preserve. 

The  judgment  appealed  from  should  be 
affirmed,  with  costs. 

Parker,  Gh.  J.,  and  Chray*  O^Brlen, 
Haiffkt,  liaadon,  and  Werner,  JJ.,  con- 
cur. 
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STATE  of  Ohio  ew  rel.  F.  8.  MONNETT, 
Attorney  General, 

V, 

CAPITAL  CITY  DAIRY  COMPANY. 
(62  Ohio  St.  350.) 

*1.  Tbe  police  power  of  the  state  Is 
yroperli-  exercised  In  the  prevention 
of  deception  In  the  sale  of  dairy  products, 
and  in  the  protection  of  the  health  of  the 
p^pie;  and  it  is  within  the  scope  of  this 
power  to  regulate  tbe  manufacture  and  sale 
of  articles  of  food,  even  though  the  right  to 
manofacture  and  sell  such  articles  is  a  nat- 
ural right  guaranteed  by  the  Constitution. 

S.  The  acts  of  March  7,  18fN>  (87  Ohio 
Uws.  p.  51),  and  of  May  16,  1804  (01  Ohio 
Laws,  p.  274),  and  of  May  17,  1888  (83  Ohio 
Uws,  p.  178),  as  amended  March  21,  1887 
(84  Ohio  Laws,  p.  182),  and  of  March  20, 
1884  (81  Ohio  Laws.  p.  67),  the  purpose  of 
which  acts  is  to  prevent  deception  in  the  sale 
of  dairy  products  and  to  preserve  the  public 
health,  are  a  reasonable  exercise  of  the  po- 
lice power,  and  do  not  contravene  any  section 
of  the  Constitution. 

3.    The    mere    fact    that    the    criminal 

'Headnotes  by  the  Court. 


laws  of  the  state  provide  for  the  pun- 
ishment, by  fine,  of  those  who  offend  against 
the  above-recited  sections,  is  not  a  bar  to  a 
proceeding  In  quo  warranto  to  oust  a  cor- 
poration engaged  in  the  manufacture  of  oleo- 
margarine from  the  exercise  of  Its  right  to 
be  a  corporation. 
4.  "Where  the  manner  of  condnctlns  a 
business  ^vhlch  the  state's  charter 
arlves  power  to  a  company  to  conduct  as  a 
corporation  is  In  disregard  and  defiance  of 
the  laws  of  the  state  relating  to  that  busi- 
ness, an  abuse  of  the  power  results,  and  quo 
warranto  may  properly  be  invoked  to  stop 
the  abuse,  and,  if  tbe  abuse  be  flagrant,  to 
oust  the  corporation. 

(April  10,  1900.) 

APPLICATION  for  a  writ  of  quo  war- 
rantx)  to  oust  defendant  from  its  cor- 
porate franchise  for  violating  the  statutes 
regulating  the  manufacture  and  sale  of  ole- 
omargarine.   Judgment  of  ouster. 

The  facts  are  stated  in  the  opinion. 

Messrs.  F.  8.  Monnettf  Attorney  Gen- 
eral, and  E.  B.  Dillon  for  plaintiff. 

Mr,  Thomaa  Ewlng  Steele,  for  defend- 
ant: 

The  cases  cited  to  the  proposition  that 


Note. — For  other  cases  in  this  series  as  to 
r<f?uIatIon  of  the  sale  of  oleomargarine,  see 
Slate  V.  Marshall  (N.  H.)  1  L.  R.  A.  51,  and 
nofc;  Com.  use  of  Allegheny  County  v.  Miller 
(Pa.)  6  L.  R.  A.  633,  and  fiote;  Com.  use  of 
Allegheny  County  v.  Weiss  (Pe.)  11  L.  R.  A. 
530.  and  note;  Re  Gooch  (C.  C.  D,  Minn.)  10 
L.  R.  A.  830;  Com.  v.  Huntley  (Mass.)  15  L. 
R.  A.  839;  Com.  v.  Paul  (Pa.)  30  L.  R.  A.  306 ; 
Com.  use  of  Philadelphia  County  v.  Schollen- 
WL.1LA. 


berger  (Pa.)  22  L.  R.  A.  155;  and  State  v.  My- 
ers (W.  Va.)  35  L.  R.  A.  844. 

For  statute  requiring  imitation  lard  to  be 
labeled,  see  State  v.  Snow  (Iowa)  11  L.  R.  A. 
355;  and  State  v.  Hanson  (Minn.)  54  L.  R.  A. 
468. 

As  to  ordinances  or  statutes  regulating  the 
sale  of  dairy  products  generally,  see  the  preced- 
ing case  and  footnote  thereto. 
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these  laws  are  not  repugnant  to  any  provi- 
sion in  our  state  or  national  Constitution 
{Falmer  v.  State,  39  Ohio  St  236,  48  Am. 
Bep.  429;  Butler  v.  Chambers,  36  Minn.  69, 
30  N.  W.  308;  State  ew  reL  Weideman  v. 
Horgan,  55  Minn.  183,  56  N.  W.  688;  Mo- 
AUiater  v.  State,  72  Md.  390,  20  Ati.  143; 
State  V.  Myers,  42  W.  Va.  822,  25  L.  R.  A. 
844,  26  8.  E.  539;  State,  Waterbury,  Prose- 
cutor, V.  Newton,  50  N.  J.  L.  534,  2  Inters. 
Cpm.  Rep.  63,  14  Atl.  604;  State  v.  Mar- 
shall, 64  N.  H.  549,  1  L.  R.  A.  51,  15  Atl. 
210;  Cook  V.  State,  110  Ala.  40,  20  So.  360; 
People  v.  Arensberg,  105  N.  Y.  123,  59  Am. 
Rep.  483,  11  N.  £.  277;  Com,  v.  Huntley, 
156  Mass.  236,  15  L.  R.  A.  839,  30  N.  £. 
1127;  Powell  v.  Pennsylvania,  127  U.  S.  678, 
32  L.  ed.  253,  8  Sup.  Ct.  Rep.  992,  1257; 
Plumley  v.  Massachusetts,  155  U.  S.  461,  39 
L.  ed.  223,  5  Inters.  Com.  Rep.  590,  15  Sup. 
Ct.  Rep.  154;  Weller  v.  State,  53  Ohio  St. 
77,  40  N.  £.  1001;  State  v.  Ruedy,  57  Ohio 
St.  224,  48  N.  £.  944),  stand  lor  the  fol- 
lowing propositions: 

1.  "It  is  proper  for  the  state  to  prohibit 
the  manufacture  or  sale  of  any  substance 
which  may  or  might  be  used  instead  of  but- 
ter." 

2.  "Assuming  that  the  prohibition  of  ap- 
ple sauce,  currant  jelly,  or  pulverized  sugar 
IS  not  included  in  the  above,  then  it  is  held 
that  the  prohibition  is  still  effective  against 
any  compound,  however  harmless  or  nutri- 
tious, which  in  general  appearance  resem- 
bles butter,  whether  such  resemblance  be  in- 
tended or  accidental." 

3.  "Oleomargine  may  be  lawfully  made, 
but  it  must  not  be  colored  in  imitation  of 
yellow  butter  made  from  unadulterated  milk 
or  cream." 

The  first  and  second  of  these  propositions 
are  no  longer  seriously  defended. 

People  V.  Marw,  99  N.  Y.  386,  52  Am. 
Rep.  34,  2  N.  E.  29;  SchoUenberger  v.  Penn- 
sylvania, 171  U.  S.  1,  43  L.  ed.  49,  18  Sup. 
Ct.  Rep.  757;  Collins  v.  New  Hampshire, 
171  U.  S.  30,  43  L.  ed.  60,  18  Sup.  Ct.  Rep. 
768. 

The  only  coloring  matter  the  defendant  is 
accused  of  using  is  derived  from  the  harm- 
less South  American  berry,  annotto.  An- 
notto,  therefore,  not  being  deleterious  to 
public  health,  and  there  being  of  course 
many  other  coloring  matters,  including 
oleo  oil  and  lactochrome,  equally  so,  a  stat- 
ute forbidding  the  use  of  annotto  or  any 
other  harmless  coloring  matter  cannot  be 
upheld  as  a  sanitary  regulation. 

It  is  impossible  to  prevent  oleomargarine 
from  looking  like,  or  appearing  to  be,  but- 
ter in  its  natural  state,  unless  it  is  purpose- 
ly disfigured  by  coloration.  If  the  product 
resembles  butter,  as  it  naturally  must,  the 
maker  is  guilty  of  violating  the  provisions 
of  the  act  of  1890;  and  if  he  colors  it  to 
avoid  such  resemblance  he  is  guilty  of  vio- 
lating the  act  of  1894.  There  is  no  other 
way  to  avoid  the  resemblance  inhibited  hy 
tne  act  of  1890,  except  by  changing  the  ap- 
pearance of  the  product  with  coloring  mat- 
ter, and  this  by  the  letter  of  the  law  he  is 
forbidden  to  do. 
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1.  The  state  may  by  appropriate  legisla- 
tion compel  the  maker  or  vendor  of  any  ar- 
ticle of  food  to  properly  label  it  by  name 
and  analysis,  and  sell  it  for  what  it  really 
is. 

2.  It  may  ordinarily  forbid  the  soating  or 
polishing  of  sudh  article  with  intent  to  make 
it  appear  something  else  than  it  really  is, 
and  tiiereby  defraud. 

3.  It  may  not,  however,  dictate  to  any 
man  what  shall  or  shall  not  enter  into  the 
manufacture  of  any  food  that  he  may  make 
and  offer  for  sale,  provided  he  uses  only 
harmless  ingredients  therein,  subject,  per- 
haps, to  the  limitation  that  he  must  not  in- 
tehtionally  defraud;  e.  g.  a  man  has  a  per- 
fect right  to  stamp  the  word  "sterling"  on 
a  wagon  or  a  law  book,  but  he  may  be  for- 
bidden to  engrave  it  on  a  silver  plate,  be- 
cause it  there  implies  a  guarantee  founded 
on  the  customs  of  trade. 

Prior  to  the  introduction  of  oleomargarine 
as  an  article  of  commerce,  butter,  except 
during  certain  portions  of  the  year,  was 
white.  The  makers  of  oleomargarine  uni- 
formly colored  their  product  yellow,^  using 
as  a  rule  a  harmless,  but  expensive,  vegeta- 
ble coloring,  annotto.  Whatever  the  reason 
may  be,  people  prefer  that  the  substance 
they  spread  on  their  bread  should  be  yellow. 
All  creamery  butter,  and  the  vast  majority 
of  countiy  butter,  is  artificially  colored  yel- 
low, not  in  order  to  make  the  consumer  be- 
lieve that  it  is  "summer  dairy  butter,"but  be- 
cause the  consumer  desires  his  butter  to  be 
yellow,  the  same  as  he  may  desire  his  trous- 
ers black.  It  is  no  more  tyrannical  to  com- 
pel clothing  not  all  wool  to  be  uniformly 
colored  green,  than  to  compel  butter  having 
a  little  less  tributyrin  than  yellow  dairy 
butter  to  be  colored  black  or  white. 

Oleomargarine  is  an  article  of  commerce 
— ^a  food — made  by  churning  together  oleo 
oil  (beef  .suet),  neutral  oil  (leaf  lard),  and 
milk  and  cream  in  equal  parts,  with  the  ad- 
dition of  ordinary  table  salt,  and  with  or 
without  some  harmless  vegetable  coloring 
matter.  It  is  a  necessary  article  of  food, 
and  enters  into  the  diet  of  our  people.  It 
is  equally  as  good  and  wholesome  a  food  as 
butter.  The  vice  in  all  reasoning  which  un- 
derlies the  defense  of  the  sumptuary  laws 
against  oleomargarine  is  found  in  the  as- 
sumption that  the  product  legislated  against 
is  an  inferior  article  that  no  one  would 
knowingly  buy,  and  that  it  can  only  secure 
customers  by  pretending  to  be  butter.  If  it 
is  shown  that  oleomargarine  is  as  good, 
healthful,  and  valuable  as  butter,  we  are 
able  to  lose  the  idea  that  one  is  a  fraud  upon 
the  other,  and  realize  that  they  are  well- 
matched  rivals  struggling  for  commercial 
success.  This  view,  once  obtained,  permits 
us  to  view  the  real  purpose  and  aim  of  the 
sumptuary  laws  against  oleomargarine. 

Private  property  shall  ever  be  held  invio- 
late. 

Ohio  Const,  art.  1,  §§  1,  2,  19. 

This  court  has  been  vigilant  in  guarding 
the  rights  of  the  individual  from  usurpation 
by  the  state. 
'  Palmer  v.  Tingle,  55  Ohio  St.  423,  45  N. 
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8.  313;  Re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep. 
^6;  Marbury  v.  Madison,  1  Cranch,  137,  2 
L.  ed.  60;  People  v.  OilUon,  109  N.  Y.  389, 
17  N.  E.  343;  State  v.  Lake  Erie  Iron  Co, 
Cited  in  55  Ohio  St.  442,  45  N.  E.  315; 
Hocking  Valley  Coal  Co.  v.  Rosser,  53  Ohio 
St.  12,  29  L.  R.  A.  386,  41  N.  E.  263. 

Spear,  J.,  delivered  the  opinion  of  the 
«ourt:  • 

The  defendant  is  an  Ohio  corporation, 
chartered  June  27,  1893,  and  thereby 
granted  the  ri^ht,  privilege,  and  franchise 
of  manufacturing,  selling,  and  dealing  in 
oleomargariife^  and  the  materials  and  uten- 
«il8  employed  in  the  manufacture,  stor- 
age, and  transportation  thereof,  and  all 
things  incident  thereto.  Its  principal  place 
of  business  is  the  city  of  Columbus.  The 
complaint  is  that  the  defendant  has  continu- 
ously since  about  the  time  of  its  creation 
offended  against  the  laws  of  the  state,  mis- 
used its  corporate  authority,  franchises,  and 
j)rivilege8,  and  assumed  franchises  and  priv- 
ileses  not  granted  to  it,  and  has  assumed 
and  exercised  rights,  privileges,  and  fran- 
•chises  specially  inhibited  by  law,  in  these 
particulars,  to  wit:  (1)  It  has  manufac- 
tured and  sold  an  article  in  imitation  and 
semblance  of  natural  butter,  which  article 
was  made  of  animal  and  vegetable  oils  and 
compounds  with  milk  or  cream,  or  both, 
which  was  not  in  separate  and  distinct  form, 
■and  in  such  manner  as  would  advise  con- 
sumers of  its  real  character,  and  was  not 
free  from  coloring  matter  or  other  ingre- 
dients causing  it  to  look  like  and  appear  to 
be  butter,  which  said  article  was  not  butter, 
but  was  an  article  made  in  imitation  and 
semblance  thereof.  (2)  It  has  manufactured, 
4Uid  has  offered  and  exposed  for  sale,  and 
has  sold  and  delivered,  and  held  in  its  pos- 
session with  intent  to  sell  and  deliver,  in 
-quantities  from  10,000  to  20,000  pounds 
daily,  oleomargarine,  containing  coloring 
matter,  namely,  annotto,  and  other  coloring 
matter  to  relator  unknown.  (3)  It  has 
manufactured  and  sold  a  substance  purport- 
ing and  appearing  to  be  butter,  and  having 
the  semblance  of  butter,  but  which  was  not 
"butter,  but  was  oleomargarine;  and  the  par- 
-eels  and  rolls  thereof  were  not  distinctly 
and  durably  stamped  or  painted  or  marked 
in  the  true  name  thereof,  in  ordinary,  bold- 
face capital  letters.  (4.)  It  has  refused  and 
still  refuses  to  deliver  and  furnish  to  the 
duly  appointed,  qualified,  and  acting  in- 
spector and  agent  of  the  dairy  and  food  com- 
missioner of  the  state  any  sample  or  quan- 
tity of  oleomargarine  manufactured  by  it, 
although  duly  demanded  by  him,  and  the 
value  of  the  same  for  a  10-pound  package 
thereof,  or  any  other  reasonable  quantity 
thereof,  was  tendered  it  for  the  analysis 
thereof,  and  has  refused  and  still  refuses  to 
permit  said  inspector  and  agent  to  enter 
its  factory  for  any  purpose  whatsoever, 
and  has  refused  and  still  refuses  r^  per- 
mit him  to  examine  or  cause  to  be  ex- 
amined any  of  the  products  manufactured 
ty  it.  And,  further,  that  all  of  said  viola- 
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tions  of  law  have  been  made  and  done  by 
the  defendant  with  full  knowledge  of  the 
said  violations,  and  for  the  expressed  purpose 
and  intent  of  violating  and  evading  said 
laws,  for  the  purpose  of  deceiving  the  peo- 
ple of  tliis  and  other  states  as  to  the  real 
character  of  its  said  product,  contrary 
to  the  act  of  March  7,  1890,  entitled  "An 
Act  to  Prevent  Deception  in  the  Sale  of 
Dairy  Products  and  Preserve  the  Public 
Health."  Evidence  in  support  of  these 
charges  was  introduced  on  the  part  of  the 
state.  No  evidence  was  offered  by  defend- 
ant. Without  goins  into  detail,  it  is  suffi- 
cient to  say  that  the  evidence  compels  the 
-conclusion  that  the  acts  charged  have  been 
commited  by  defendant,  and  that  their  fre- 

3uency,  and  the  conduct  of  the  officers  of  the 
epartment  in  relation  thereto,  warrant  the 
further  conclusion  that  the  acts  were  coifa* 
mitted  wilfully,  and  with  the  intent  to  dis* 
regard  the  provisions  of  statute,  and  to  defy 
the  officers  of  the  state  whose  specific  duty 
it  is  to  enforce  the  law  in  this  behalf,  so  that 
the  natural  results  of  all  such  acta  are  pre- 
sumed to  have  been  intended.  Objection  is 
offered  to  the  competency  of  testimony  as 
to  acts  of  the  defendant  since  the  com- 
mencement of  this  proceeding.  But,  inas- 
much as  the  matter  of  final  judgment  de- 
pends somewhat  upon  the  discretion  of  the 
court,  we  regard  this  evidence  competent  as 
bearing  upon  the  animus,  purpose,  knowl- 
edge, and  intent  of  the  defendant,  and  as 
calculated  to  aid  the  court  in  the  exercise  of 
a  proper  discretion  respectine  the  character 
of  the  judgment  to  be  entered. 

llie  defense  offered  is  twofold,  first,  that 
the  acts,  a  violation  of  which  is  charged, 
are  unconstitutional,  as  being  an  arbitrary 
and  unauthorized  attempt  to  interfere  with 
the  natural  right  to  conduct  a  legitim&te 
business,  which  is  beneficial  to  the  public, 
as  well  as  profitable  to  its  promoters;  and, 
second,  that  this  proceeding  cannot  be  main- 
tained, because,  if  the  laws  referred  to  be 
valid,  their  violation  is  punishable  in  a 
criminal  proceeding,  and  a  definite,  ade- 
quate, penal  sentence  may  follow  a  convic- 
tion in  such  proceeding.  And,  besides,  the 
right  to  manufacture  and  vend  oleomarga- 
rine is  not  a  franchise,  and  its  abuse,  should 
the  same  be  shown,  is  not  the  abuse  or  mis* 
use  of  a  franchise,  and  not  the  proper  sub- 
ject of  a  quo  warranto  proceeding;  hence 
relator  has  mistaken  his  remedy,  and  his 
petition  should  be  dismissed. 

The  statutes  claimed  to  have  been  vio- 
lated are  the  act  of  March  7,  1890,  entitled 
"An  Act  to  Prevent  Deception  in  the  Sale 
of  Dairv  Products  and  to  Preserve  the  Pub- 
lic Health/'  annotated  in  Bates's  Statutes 
as  §§  4200-13,  14,  by  which  it  is  provided 
that: 

"Sec.  4200-13.  No  person  by  himself  or 
his  agent,  or  his  employee,  shall  render  or 
manufacture  for  sale  out  of  any  animal  or 
vegetable  oils,  not  produced  from  unadul- 
terated milk  or  cream  from  the  same,  any 
article  in  imitation  or  semblance  of  natural 
butter  or  cheese,  produced  from  pure  un- 
adulterated milk  or  cream  from  the  same* 
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nor  oompound  with  or  add  to  milk,  cream 
or  butter,  any  acids  or  other  deleterious  sub- 
stance, or*  animal  fats,  or  animal  or  vegeta- 
ble oils  not  produced  from  milk  or  cream, 
so  as  to  produce  any  article  or  substance 
or  any  human  food  in  imitation  or  sem- 
blance of  natural  butter  or  cheese,  nor  shall 
sell,  keep  for  sale,  or  offer  for  sale,  any  ar- 
ticle, substance,  or  compound  made,  manu- 
factured, or  produced  in  violation  of  the 
provisions  of  this  section  whether  such  ar- 
ticle, substance,  or  compound  shall  be  made 
or  produced  in  this  state  or  elsewhere. 

"Sec.  4200-14.  For  the  purpose  of  this 
act,  the  terms  'natural  butter  and  cheese,' 
'natural  butter  or  cheese  produced  from 
pure  unadulterated  milk  or  cream  from  the 
same,  butter  and  cheese,  made  from  imadul- 
terated  milk  or  cream,  butter  or  cheese,  the 
product  of  the  dairy,'  and  butter  or  cheese 
shall  be  understood  to  mean  the  prodiicts 
usually  known  by  the  terms  'butter  and 
cheese'  and  which  butter  is  manufactured 
exclusively  from  pure  milk  or  cream  or 
both,  with  salt  and  with  or  without  any 
harmless  coloring  matter,  and  which  cheese 
is  manufactured  exclusively  from  pure  milk 
or  cream  or  both,  with  salt  and  rennet  and 
with  or  without  any  harmless  coloring  mat- 
ter or  sage.  It  is  further  provided  that 
nothing  in  this  act  shall  be  construed  to  pro- 
hibit the  manufacture  or  sale  of  oleomarga- 
rine in  a  separate  and  distinct  form  and  in 
such  manner  as  will  advise  the  consumer  of 
its  real  character,  free  from  any  coloring 
matter,  or  other  ingredient  causing  it  to 
look  like  or  to  appear  to  be  butter,  as  above 
defined." 

Also,  the  act  of  May  16,  1894,  having  a 
like  title  (now  |  4200-16),  which  reads: 
"No  person  shall  manufacture,  offer  or  ex- 
pose for  sale,  sell  or  deliver,  or  have  in  his 
possession  with  intent  to  sell  or  deliver,  any 
oleomargarine  which  contains  any  methly 
[methyl]  orange,  butter  yellow,  annotto,  an- 
aline  dye,  or  any  other  coloring  matter." 
Also,  the  1st  section  of  the  act  of  May  17, 
1886,  as  amended  March  21,  1887,  entitled 
"An  Act  ...  to  Prevent  Adulteration 
and  Deception  in  the  Sale  of  Dairy  Prod- 
ucts" (now§  4200-30),  which  provides  "that 
no  person  shall  sell,  expose,  or  offer  for  sale 
or  exchange,  any  substance  purporting,  ap- 
pearing, or  represented  to  be  butter  or 
cheese,  or  having  the  semblance  of  either 
butter  or  cheese,  which  substance  is  not 
made  wholly  from  pure  milk  or  cream,  salt, 
and  harmless  coloring  matter,  unless  it  is 
done  under  its  true  name,  and  each  vessel, 
package,  roll,  or  parcel  of  such  substance 
has  distinctly  and  durably  painted,  stamped, 
stenciled,  or  marked  thereon,  the  true  name 
of  such  substance  in  ordinary  bold-faced 
capital  letters  not  less  than  five-line  pica  in 
size  and  also  the  name  of  each  article  or  in- 
gredient used  or  entering  into  the  composi- 
tion of  such  substance  in  ordinary  boldfaced 
letters  not  [less]  than  pica  in  size,  or  sell 
or  dispose  of  in  anv  manner  to  another,  any 
such  substance  without  delivering  with  each 
amount  sold  or  disposed  of,  a  label  on  which 
is  plainly  or  legibly  printed  in  ordinary 
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bold-faced  capital  letters  not  less  than  five 
line  pica  in  size,  the  true  name  of  such  sub- 
stance, and  also  the  name  of  such  articles 
used  and  entering  into  the  composition  of 
such  substance  in  ordinary  bold-faced  let- 
ters, not  less  than  pica  in  size,  if  the  same 
be  not  made  wholly  from  pure  milk  or 
cream,  salt  and  harmless  coloring  matter, 
and  the  words  *butter,*  'creamery'  or  'dairy,' 
or  any  word  or  combination  of  words  em- 
bracing the  same  shall  not  be  placed  on  any 
vessel,  package,  roll,  or  parcel  containing^ 
any  imitation  dairy  product  or  substance 
not  made  wholly  from  pure  milk  or  cream^ 
salt,  and  harmless  coloring  matter."  Also^ 
§  4  of  the  act  of  March  20,  1884,  entitled 
"An  Act  to  Provide  against  the  Adultera- 
tion of  Food  and  Drugs"  (now  §  4200-7)^ 
which  provides  that  "every  person  manu- 
facturing, offering,  or  exposing  for  sale,  or 
delivering  to  a  purchaser  any  drug  or  ar- 
ticle of  food  included  in  the  provisions  of 
this  act^  shall  furnish  to  any  person  inter- 
ested or  demanding  the  same,  who  shall  ap- 
ply to  him  for  the  purpose,  and  shall  tender 
him  the  value  of  tne  same,  a  sample  suffi- 
cient for  the  analysis  of  any  such  drug  or 
article  of  food  which  is  in  his  possession.'^ 

It  is  not  intended  here  to  enter  into  a 
general  dissertation  respecting  the  oriffin  or 
method  of  manufacture  of  oleomargarine,  or 
its  usefulness  or  healthfulness,  when  manu- 
factured of  pure  and  clean  materials,  and 
in  a  cleanly  and  wholesome  manner.  It  i» 
sufficient  to  say  that  it  is  not,  within  the 
meaning  of  these  acts,  butter,  when  made 
in  any  manner  and  of  aay  ingredients ;  that 
in  its  natural  state  it  is  nearly  white  in 
color,  while  butter  in  its  natural  state  ia 
generally  (although  not  always)  yellow,  but 
oleomargarine,  when  colored,  can  be  ma^e 
and  is  made  to  so  nearly  resemble  butter 
as  to  be  easily,  and,  when  not  distinctly 
marked,  usually,  mistaken  for  it,  and  that 
it  may  be  and  often  is  manufactured  from 
such  material  and  in  such  manner  as  to  be 
deleterious  to  health.  With  this  general 
statement,  we  proceed  to  consider  seriatim 
the  o^'ections  and  defenses  before  stated. 

1.  The  constitutionality  of  the  several 
acts:  What  is  their  purpose  and  scope f 
At  the  outset  it  should  be  understood  that 
the  statutes  do  not  undertake  to  prohibit 
the  manufacture  or  sale  of  oleomargarine* 
On  the  other  hand,  their  expressed  purpose,; 
gathered  from  text  and  title  as  well,  is  to 
regulate  its  manufacture  and  sale.  In  sub- 
stance, they  provide  that  no  one  shall  manu- 
facture for  sale  any  article  in  imitation  of 
butter,  or  any  compound  or  substance  or  any 
human  food  in  imitation  or  semblance  of 
natural  butter,  which  is  not  pure  butter; 
that  no  one  shall  manufacture  or  offer  or 
expose  to  sale  any  oleomargarine  which  con- 
tains any  coloring  matter;  that  no  one  shall 
sell  any  substance  purporting,  appearing,  or 
represented  to  be  butter,  or  having  a  sem- 
blance of  butter,  unless  it  be  under  its  true 
name,  and  with  proper  mark  designating 
such  name;  and  that  all  persons  dealing  in 
food  shall,  upon  proper  application  and  ten- 
der of  price,  furnish  a  sample  suitable  for 
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analysis.  Construed  with  that  part  of  I  2 
of  the  act  of  March  7,  1890,  which  provides 
that  oleomargarine  may  he  manufactured 
''in  a  separate  and  distinct  form,  and  in 
such  manner  as  will  advise  the  consumer 
of  its  real  character,  free  from  &n^  coloring 
matter  or  other  ingredient,  causing  it  to 
look  like,  or  to  appear  to  be  butter,"  it  be- 
comes entirely  manifest  that  this  legisla- 
tion is  regulation,  not  prohibition,  so  that 
we  may  leave  out  of  consideration  that  por- 
tion of  the  argument  which  seeks  to  estab- 
lish on  the  one  hand,  and  deny  on  the  other, 
a  right  in  the  state  to  directly  prohibit  its 
stle,  or  legislate  so  as  to  reach  that  result 
by  indirection.  The  question,  therefore,  is, 
I>o  the  sections  of  the  statute  quoted,  or  any 
of  them,  violate  our  bill  of  rights,  which 
guarantees  the  right  of  acquiring  and  pro- 
tecting property,  or  do  they  in  any  way  vio- 
late the  Constitution,  as  being  subversive  of 
the  constitutional  right  to  liberty,  and  the 
enjoyment  of  property?  In  other  words,  is 
it  within  the  legislative  competency  to  es- 
tablish regulations  for  the  prevention  of 
fraud  and  deceit  in  the  sale  of  articles  of 
food?  We  are  of  .opinion  that  the  question 
is  not  an  open  one  m  Ohio.  This  court  has 
held  again  and  again  that  the  police  power 
of  the  state  is  properly  exercised  in  the  pro- 
tection of  the  people  in  all  matters  concern- 
ing their  health,  and  that  it  is  within  the 
scope  of  this  power  to  regulate  the  manu* 
facture  and  sale  of  articles  of  food,  even 
though  the  ri^ht  to  so  manufacture  and  sell 
is  a  natural  right  guaranteed  by  the  Consti- 
tution. Conceding  that  where  the  pursuit 
rests  upon  natural  right,  and  the  product  is 
not  harmful,  this  power  may  not  be  exer- 
cised in  a  way  which  will  result  practically 
in  inhibition,  though  under  the  guise  of  reg- 
olation,  jmd'in  fostering  the  interests  of  a 
rival  product,  yet  where  the  manufacture  is 
oonducted  in  such  way  as  is  calculated  to 
deceive, — ^lead  the  buyer  to  suppose  he  is 
purchasing  an  article  of  food  which  is  every- 
where recognized  as  wholesome, — and  espe- 
cially where  the  article  sought  to  be  regu- 
lated may  easily  be  manufactured  so  as  to 
be  harmful,  and  thus  result  in  fraud  upon 
and  injury  to  the  public,  the  police  power 
is  properly  exercised  in  the  regulation  of  the 
manufacture  and  sale  of  such  article  by 
such  requirements  as  will  tend  to  insure  the 
public  against  fraud  and  injury.  Its  proper 
disposition  is  not  forbidden.  As  stated  in 
Jordan  v.  Dayton,  4  Ohio,  295,  the  owner 
has  "power  to  manage  his  property  or  give 
direction  to  his  labors  at  his  pleasure,  sub- 
ject only  to  the  paramount  claims  of  soci- 
ety, which  requires  that  his  enjoyment  may 
be  modified  by  the  exigencies  of  the  com- 
munity to  which  he  belongs,  and  regulated 
by  laws  which  render  it  subservient  to  the 
general  welfare."  These  several  statutes, 
framed  to  accomplish  this  end,  entail  no 
particular  hardship,  are  reasonable  in  their 
requirements,  and  do  not  contravene  any 
section  of  the  Constitution.  Nor  is  there 
any  question  whatever  in  regard  to  the  pow- 
er of  the  state  to  compel  a  sample  for  analy- 
sis of  any  article  of  food.  It  would  be  a 
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waste  of  space  to  ar^e  the  matter.  We> 
hold  that  in  that  particular,  .also,  the  stat- 
ute is  reasonable  and  just.  Jordan  v.  Day- 
ton, 4  Ohio,  295;  State  v.  Ruedy,  57  Ohio 
St.  224,  48  N.  £.  944.  Other  authorities, 
covering  the  question  are  abundant,  but  it 
is  not  necessary  to  refer  to  them  here.  They 
will  be  found  cited  in  the  briefs  of  counsel* 
However,  we  call  attention  to  a  recent  ut- 
terance of  the  Supreme  Court  of  the  Uniteii 
States  in  Oundling  v.  Chicago,  177  U.  S. 
183,  44  L.  ed.  725,  20  Sup.  Ct.  Hep.  633, 
which  involved  the  right  of  the  city  to  forbid 
the  sale  of  cigarettes  without  a  license 
(opinion  by  Mr.  Justice  Peckham) :  "Reg- 
ulations respecting  the  pursuit  of  a  lawful 
trade  or  business  are  of  very  frequent  occur- 
rence in  the  various  cities  of  the  country, 
and  what  such  regulations  shall  be,  and  tOi 
what  particular  trade,  business,  or  occupa- 
tion they  shall  apply,  are  questions  for  the 
state  to  determine,  and  their  determination 
comes  within  the  proper  exercise  of  the  po- 
lice power  by  the  state ;  and  unless  the  reg- 
ulations are  so  utterly  unreasonable  and  ex- 
travagant in  their  nature  and  purpose  that 
the  property  and  personal  rights  of  the  citi- 
zen are  unnecessarily,  and  in  a  manner 
wholly  arbitrary,  interfered  with  or  de- 
stroyed without  due  process  of  law,  they  do> 
not  extend  beyond  the  power  of  the  state  to 
pass,  and  they  form  no  subject  for  Federal 
interference.  .  .  .  It  is  not  a  valid  ob- 
jection to  the  ordinance  that  it  partakes  of 
both  the  character  of  a  reflation,  and  also< 
that  of  an  excise  or  privilege  tax.  .  .  . 
So  long  as  the  state  law  authorizes  both 
regulation  and  -  taxation,  it  is  enough,  and 
the  enforcement  of  the  ordinance  violates- 
no  provision  of  the  Federal  Constitution."' 

2.  The  remedy  by  criminal  prosecution: 
It  is  enough  to  say  of  this  objection  that  the- 
remedy  is  not  adequate.  The  object  of  the 
statute  is  to  protect  the  public.  In  the  na- 
ture of  things,  a  small  fine  is  not  a  suffi- 
cient deten-ent  to  accomplish  the  desired 
end,  especially  in  the  case  of  a  company  pos- 
sessed of  ample  means  and  conducting  a 
large  business.  The  difference  between  the* 
price  at  which  butter  may  be  manufactured 
and  sold,  and  that  at  which  oleomargarine 
may  be  afforded,  is  so  large  that  the  tempta- 
tion to  impose  upon  the  public  is  too  great 
to  be  resisted.  In  addition  to  this,  there 
are  practical  difficulties  in  obtaining  convic- 
tions, which  the  experience  of  the  dairy  and 
food  commissioner,  as  shown  by  his  report 
(a  public  document),  fully  attests.  Kin<^ 
v.  Severn  d  W.  R,  Co.  2  Barn.  &  Aid.  646"; 
People  V.  State  Auditors,  42  Mich.  422,  4  N. 
W.  274. 

3.  The  right  to  manufacture  and  sell  oleo- 
margarine IS  not  a  franchise,  and  hence  the 
proceeding  of  quo  warranto  not  a  proper 
remedy:  It  would  seem  a  sufficient  answer 
to  this  proposition  to  say  that,  if  it  be  true, 
then  the  defendant  has  no  franchise  what- 
ever. Its  charter  (the  certificate  of  the  sec- 
retary of  state)  gives  it  "the  right,  priv- 
ilege, and  franchise  of  manufacturing,  sell- 
ing, and  dealing  in  oleomargarine,"  etc« 
This  authority  carries  the  implication  that 
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the  businflBS  mu^t  be  conducted  in  conformi- 
ty to  the  laws  of  the  state.  It  could  not 
have  been  the  intent  of  the  general  assembly, 
in  enacting  laws  permitting  the  formation 
of  corporations,  to  give  them  power  to  over- 
ride the  state,  although  the  conduct  of  the 
officers  of  the  defendant  would  seem  to  im- 
ply that  they  have  entertained  a  diflferent 
opinion.  The  time  has  not  yet  arrived  when 
the  created  is  greater  than  the  creator,  and 
it  still  remains  the  duty  of  the  courts  to 
perform  their  office  in  the  enforcement  of 
the  \a,yn,  no  matter  how  ingenious  the  pre- 
texts for  their  violation  may  be,  nor  the 
power  of  the  violators  in  the  commercial 
world. 

In  order  .to.  avoid  misunderstanding,  it 
may  be  well  to  here  repeat  what  substantial- 
ly appears  elsewhere, — ^that  there  is  no  inhi- 
bition, under  the  laws  of  Ohio,  of  the  manu- 
facture or  sale   of  olemargarine.     The   re- 


quisite simply  is  that  it  shall  purport  to  be 
what  it  really  is,  and  shall  not  be  so  manu- 
factured and  put  up  as  to  deceive  the  con- 
sumer. Bates's  Anno.  Stat.  IS  4200-14,  dis- 
tinctly provides  "that  nothing  in  this  act 
shall  be  construed  to  prohibit  the  manufac- 
ture or  sale  of  oleomargarine,  in  a  separate 
and  distinct  form,  and  in  such  manner  as 
will  advise  the  consumer  of  its  real  char- 
acter.   .    .    ." 

In  the  present  case  the  acts  of  the  defend- 
ant have  been  persistent,  defiant,  and  fla- 
grant, and  no  other  course  is  left  to  the 
court  than  to  enter  a  judgment  of  ouster^ 
and  to  appoint  trustees  to  wind  up  the  busi- 
ness of  the  concern.  Judgment  according- 
Affirmed by  Supreme  Court  of  United 
States  January  6,  1902. 
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E.  E.  SAMPLE,  Admr.,  etc.,  of  Charles  Jen- 
nings L^ns,  Deceased, 

V. 

CONSOLIDATED    LIGHT    &    RAILWAY 
COMPANY,  Plff.  in  Err, 

(50  W.  Va.  472.) 

*1.  A  declaration  by  tlie  motorman 
rnniilnfr  on  an  electrlo  car,  made  while 
the  car  was  still  on  the  body  of  one  It  bad 
run  down,  that  "I  saw  the  child,  but  thought 
I  could  pass  It ;"  or,  "This  Is  a  terrible  thing. 
I  saw  the  child,  but  thought  I  could  run  past 
It," — is  admissible  In  evidence  as  a  part  of 
the  rea  gentw  in  an  action  for  the  Injury. 

a.  A  motorman  In  cbarflre  of  an  elec- 
tric car  moving  In  the  public  street,  where 
be  has  reason  to  expect  little  children  are 
playing,  must  exercise  a  high  degree  of  watch- 
fulness in  the  operation  of  the  car. 

(December  14.  1901.) 

ERKOR  to  the  Circuit  Court  for  Cabell 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
for  the  alleged  negligent  killing  of  plain- 
tiff's intestate.     Afirmed. 

The  facts  are  stated  in  the  opinion, 

^Headnotes  by  McWhobter,  J. 


Messrs.  Oampbell,  Holt,  A  Campbell, 

for  plaintiff  in  error: 

The  negligence  of  a  parent,  causing  or 
contributing  to  the  death  of  his  infant  <»iild, 
should  bar  any  recovery  for  the  parents' 
benefit. 

Ounn  V.  Ohio  River  R.  Co,  42  W.  Va.  686, 
36  L.  R.  A.  575,  26  S.  £.  546;  Pierce,  Rail- 
roads, p.  338;  Bamberger  v.  Citizens'  Street 
R.  Co,  96  Tenn.  18,  28  L.  R.  A.  486,  31  S. 
W.  163;  Pekin  v.  McMahon,  154  111.  141,  27 
L.  R.  A.  206,  39  N.  £.  484 ;  Chicago  v.  Hes- 
ing,  83  III.  204,  25  Am.  Rep.  378;  Beach, 
Contrib.  Neg.  §  131. 

The  declarations  of  employees  are  not  ad- 
missible unless  shown  to  be  a  part  of  the 
res  gestoB  of  the  accident,  and  to  haire  been 
made  in  the  course  of  their  duties. 

21  Am.  &  Eng.  Enc.  Law,  p.  106;  Corder 
v.  Talbott,  14  W.  Va.  277 ;  Luby  v.  Hudson 
River  R.  Co.  17  N.  Y.  131;  Hawker  v.  Balti- 
more d  O.  R,  Co.  15  W.  Va.  639,  36  Am. 
Rep.  825;  Lane  v.  Bryant,  9  Gray,  245,  69 
Am.  Dec.  282;  Williamson  v.  Cambridge  R, 
Co.  144  Mass.  148,  10  N.  E.  790;  Vicksburg 
fC-  M.  R,  Co,  V.  O'Brien,  119  U.  S.  99,  30  L. 
ed.  299,  7  Sup.  Ct  Rep.  118;  1  Greenl.  Ev. 
16th  ed.  fi  184c. 

Messrs.  Rankin  Wiley  and  Peyton  St 
Perklnson,  for  defendant  in  error: 

Though  the  parent  is  negligent,  yet  such 


NoTR. — ^As  to  the  duty  imposed  on  street 
railroads  to  avoid  injuring  children  on  the 
track,  see  Wallace  v.  City  &  S.  K.  Co.  (Or.)  25 
L.  R.  A.  663,  and  note,  and  the  later  cases  of 
Rack  V.  Chicago  City  R.  Co.  (111.)  44  L.  R.  A. 
127;  Consolidated  Traction  Co.  v.  Scott  (N. 
J.  L.)   33  L.  R.  A.  123. 

And  as  to  how  near  the  main  transaction  dec- 
larations must  be  in  order  to  constitute  part 
of  the  res  oeatce,  see  Ohio  &  M.  R.  Co.  v.  Stein 
(Ind.)  19  L.  R.  A.  783,  and  note;  and  also  Peo- 
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pie  V.  Hecker  (Cal.)  80  L<  R.  A.  403;  Barker 
V.  St.  Louis,  I.  M.  ft  S.  R.  Co.  (Mo.)  26  L.  R. 
A.  843 ;  Robinson  v.  Superior  Rapid  Transit  R. 
Co.  (Wis.)  34  L.  R.  A.  205 ;  Williams  v.  Great 
Northern  R,  Co.  (Minn.)  37  L.  R.  A.  199 :  Tren- 
ton Pass.  R.  Co.  V.  Cooper  (N.  J.  L.)  38  L.  K. 
A.  637  :  State  v.  Bradneck  (Conn.)  43  L.  R.  A. 
C20:  Means  v.  Carolina  C.  R.  Co.  (N.  C.)  45 
L.  R.  A.  164:  State  v.  Yanz  (Conn.)  64  L.  R. 
A.  780;  Denver  &  R.  G.  R.  Co.  v.  Roller  (C.  C. 
App.  9th  C.)  49  L.  R.  A.  77. 
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n^igenoe  will  not  bar  a  recovery  where 
the  injury  waa  wanton,  reckless,  the  result 
•of  the  grossest  negligence,  or  one  that  could 
liave  been  prevented  by  any  care. 

1  Thomp.  Neg.  p.  271;  Norfolk  d  P.  R. 
-Co.  V.  Ormabp,  27  Gratt.  466;  Roanoke  v. 
JgfcttZZ,  97  Va.  426,  34  S.  E.  34;  Norfolk  d 
W.  R,  Co.  V.  Oroaecloae,  88  Va.  270,  13  S.  E. 
454;  Trumho  v.  City  Street  Car  Co.  89  Va. 
782,  17  S.  E.  124;  Dicken  v.  Liverpool  Salt 
4i  Coal  Co.  41  W.  Va.  511,  23  S.  E.  582; 
Ounn  V.  Ohio  River  R.  Co.  42  W.  Va.  677, 
36  L.  R.  A.  576,  26  S.  E.  546;  Bias  v.  Chesa- 
peake d  O.  R.  Co.  46  W.  Va.  349,  33  S.  E. 

The  duty  of  the  motorman  to  keep  a  prop- 
«r  loc^ouC  and  the  liability  of  the  defend- 
ant in  case  of  neglect  in  this  important 
4uty,  are  beyond  question. 

Ounn  V.  Ohio  River  R.  Co.  42  W.  Va.  676, 
36  L.  R.  A.  576,  26  S.  E.  546,  36  W.  Va.  166, 
14  S.  E.  466,  37  W.  Va.  421,  16  S.  E.  628; 
Biae  v.  Chesapeake  d  O.  R.  Co.  46  W.  Va. 
349,  33  S.  E.  240;  Couch  v.  Chesapeake  d 
O.  R.  Co.  45  W.  Va.  51,  30  S.  E.  147;  Nor- 
folk d  P.  R.  Co.  V.  OrnMby,  27  Gratt.  456; 
Dioken  v.  Liverpool  Salt  d  Coal  Co.  41  W. 
Va.  517,  23  S.  E.  582;  Felton  v.  Newport, 
44  C.  C.  A.  530,  106  Fed.  332. 

The  street-railway  company  has  no  supe- 
rior or  paramount  right  to  Uie  street,  save 
the  right  of  way  on  its  own  tracks. 

Elliott,  Roads  &  Streete,  1st  ed.  681; 
Laufer  v.  Bridgeport  Traction  Co.  68  Conn. 
475,  37  L.  R.  A.  633,  37  Atl.  379;  Camden, 
O.  d  W.  R.  Co.  V.  Preston,  69  N.  J.  L.  264, 

35  Atl.  1119. 

The  evidence  of  the  res  gestas  of  a  railway 
collision  in  which  a  brakeman  is  injured  in- 
cludes statements  made  to  him  a  minute  or 
two  after  the  collision,  while  holding  his  in- 
jured foot  and  moaning  with  pain,  after  a 
vain  attempt  to  walk,  by  an  engineer  who 
has  walked  about  a  car's  length  after  stop- 
ping his  engine,  which  is  involved  in  the  col- 
lision. 

Ohio  d  M.  R.  Co.  V.  Stei^,  133  Ind.  243, 
19  L.  R.  A.  733,  31  N.  E.  180,  32  N.  E.  831; 
2  Jones,  Ev.  §  347;  21  Am.  &  Eng.  Enc. 
Law,  p.  90;  Greenl.  Ev.  16th  ed.  fi  162f;  14 
Am.  &  Eng.  Enc.  Law,  p.  914;  Underbill, 
Ev.  p.  75 ;  kaima  v.  Mai^na,  3  Tex.  Civ.  App. 
51,  21  S.  W.  720;  MissouH  P.  R.  Co.  v. 
Baicr,  37  Neb.  236,  65  N.  W.  913;  Pennsyl- 
%ania  R.  Co.  v.  Lyons,  129  Pa.  113,  18  Atl. 
759;  Jewell  v.  Jewell,  1  How.  219,  11  L.  ed. 
108;  Travellers'  Ins.  Co.  v.  Mosley,  8  Wall. 
397,  19  L.  ed.  4^7,  fiUl  v.  Com.  2  Gratt. 
595;  Livingston  v.  Com.  14  Gratt.  692;  Kir- 
hy  V.  Com.  77  Va.  681,  46  Am.  Rep.  747; 
Corder  v.  Talbott,  14  W.  Va.  277;  Hawker 
V.  Baltimore  d  O.  R.  Co.  15  W.  Va.  628,  36 
Am.  Rep.  825;   Ounn  v.  Ohio  River  R.  Co. 

36  VV.  Va.  165,  14  S.  E.  466;  Robinson  v. 
Superior  Rapid  Transit  R.  Co.  94  Wis.  346, 
34  L.  R.  A.  205,  68  N.  W.  961;  Wabash 
Western  R.  Co.  v.  Brow,  13  C.  C.  A.  222,  31 
U.  S.  App.  192,  C5  Fed.  941;  Missouri,  K. 
d  T.  R.  Co.  f.  Vance  (Tex.  Civ.  App.)  41  S. 
W.  167;  Houston,  E.  d  W.  T.  R.  Co.  v.  ^^or- 
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Hs  (Tex.  Civ.  App.)  41  S.  W.  708;  Houston 
d  T.  C.  R.  Co.  V.  Weaver  (Tex.  Civ.  App.) 
41  8.  W.  846;  Yazoo  d  M.  Valley  R.  Co.  ▼. 
Jones,  73  Miss.  229,  19  So.  91;  Wilson  v. 
Southern  P.  Co.  13  Utah,  362,  44  Pac.  1040; 
Springfield  Consol  R.  Co.  v.  Welsoh,  166  111. 
611,  40  N.  E.  1034;  East  St.  Louis  Connect- 
ing R.  Co.  V.  Allen,  64  111.  App.  27;  Shafer 
V.  Lacock,  1G8  Pa.  497,  29  L.  R.  A.  264,  32 
Atl.  44;  Nugent  v.  Breuchard,  91  Hun,  12, 
36  N.  Y.  Supp.  102. 

MoWliorter,  J.,  delivered  the  opinion  of 
the  court: 

The  Consolidated  Light  &  Railway  Com- 
pany on  the  3d  of  October,  1899,  being  the 
owner  and  operating  an  electric  street  rail- 
way upon  Third  avenue,  in  the  city  of  Hun- 
tington, on  that  day  by  one  of  its  cars  ran 
down  and  killed  a  child  named  Charles  Jen- 
nings Lyons,  two  yean  and  three  months  of 
age.  On  the  7th  of  October,  1899,  E.  E. 
Sample  was  appointed  administrator  of  said 
child,  and  brought  his  action  of  trespass  on 
the  case  against  said  company  for  the  death 
of  the  child,  laying  his  damages  at  $10,000. 
Defendant  demurred  to  the  declaration, 
which  demurrer  was  overruled,  and  the  plea 
of  the  general  issue  entered,  and  a  jury  im- 
paneled. Upon  the  trial  of  the  case  the 
jury  returned  a  verdiet  in  favor  of  plain- 
tiff for  $4,000.  The  defendant,  by  counsel, 
moved  the  court  to  set  aside  said  verdict, 
and  grant  it  a  new  trial,  upon  the  ground 
that  said  verdict  is  contrary  to  the  law  and 
the  evidence,  and  because  the  same  is  ex- 
cessive, evincing  on  the  part  of  the  jury 
prejudice,  passion,  partiality,  and  bias, 
which  motion  was  overruled,  and  judgment 
entered  upon  said  verdict.  In  the  course  of 
the  trial  the  defendant  tendered  five  bills 
of  exceptions,  which  were  signed,  and  saved 
to  it,  and  made  part  of  the  record.  The  de- 
fendant obtained  a  writ  of  error  assigning 
seven  causes  of  error:  First,  in  overruling 
the  demurrer  to  plaintiff's  declaration;  sec- 
ond, that  the  verdict  was  contrary  to  the 
law  and  the  evidence;  third,  that  the  ver- 
dict was  excessive,  and  the  court  erred  in 
not  setting  it  aside;  fourth,  in  modifying 
the  defendant's  instruction  set  out  in  ^rst 
bill  of  exceptions;  fifth,  sixth,  and  seventh 
assignments  relate  to  the  admission  of  what 
is  claimed  to  be  improper  testimony. 
Plaintiff  in  error  assigns  no  cause  of  demur- 
rer, and  makes  no  mention  of  it  in  the  brief 
of  counsel  for  it,  and  the  declaration  seems 
to  be  sufficient. 

It  is  claimed  by  plaintiff  in  error  that  the 
verdict  of  the  jury  is  so  excessive  as  to 
evince  passion,  bias,  and  prejudice,  and 
therefore  should  be  set  aside.  "Four  thou- 
sand dollars  was  given  by  the  jury  for  a 
male  child  of  only  two  years  and  four 
months  of  age.  Limit  of  $10,000  in  the  eye 
of  the  law  compensates  for  the  most  valu- 
able life  of  mature  manhood  or  womanhood, 
and  certainly  nearly  one  half  of  that  «um 
is  excessive  for  a  mere  babe,  yet  to  be  reared 
and  conducted  through  the  vicissitudes  et 
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childhood,  and  educated  and  maintained." 
Counsel  seem?  to  take  a  purely  commercial 
view  of  the  matter.  The  law  does  not  fix  a 
commercial  value  either  on  children  or 
adults.  A  calamity  of  this  nature  cannot 
be  compensated  for  in  dollars  and  cents. 
The  highest  privilege  that  is  given  one  in 
this  life  is  to  "rear  and  conduct  through  the 
\icissitudes  of  childhood  and  educate  and 
maintain"  one's  children.  No  greater 
source  of  happiness  pertains  to  this  life. 
Section  6,  chap.  103,  Code,  relating  to  ac- 
tions of  this  character,  provides:  "In 
every  such  action  the  jury  may  give  such 
damages  as  they  shall  deem  fair  and  just, 
not  exceeding  ten  thousand  dollars."  This 
statute  puts  no  value  upon  any  individual, 
young  or  old,  but  the  matter  is  left  wholly 
with  the  jury  as  to  what  shall  be  deemed  a 
fair  and  just  amount  of  damages  to  be  as- 
certained, not  to  exceed  the  amount  author- 
ized by  statute.  There  are  many  cases 
where  verdicts  similar  to  this  have  been  sus- 
tained by  the  courts.  In  Houghkirk  v. 
Delaioare  d  H,  Canal  Co,  28  Hun,  407,  the 
court  refused  to  set  aside  as  excessive  a  ver- 
dict for  $5,000,  rendered  for  the  death  of  a 
child  six  years  of  age.  The  court  in  that 
case  in  its  opinion  says  that  "the  damages 
could  be  reviewed  in  this  court.  But  the 
difficulty  is.  By  what  test  are  we  to  review 
them?  If  it  is  a  matter  of  guesswork,  the 
jury  can  g^ess  as  well  as  we.  If  we  are  to 
review -them  by  the  test  of  the  evidence,  then 
the  difficulty  is  that  there  is  no  direct  evi- 
dence proving  the  amount  of  loss."  The 
statute  has  wisely  left  it  with  the  jury  to 
say  what  the  damages  shall  be.  In  Turner 
V.  Norfolk  d  W.  R.  Co.  40  W.  Va.  676,  22 
S.  E.  S3  (syl.,  point  5),  it  is  held:  "The 
action  of  the  jury  assessing  damages  in  case 
of  the  death  of  a  person  by  the  wrongful 
act,  neglect,  or  default  of  another  is  not  re- 
viewable, as  no  damages  allowed  by  the  jury 
within  the  limit  fixed  by  the  statute  can  be 
deemed  excessive;  their  determination  of 
this  question  being  absolute  and  exclusive 
as  to  what  damages  are  fair  and  just,  un- 
less the  verdict  evinces  passion,  prejudice, 
partiality,  or  corruption  on  the  part  of  the 
jury."  There  is  nothing  in  the  record  in 
case  at  bar  to  indicate  in  any  way  that  the 
action  of  the  jury  was  not  fair  and  impar- 
tial, and  void  of  all  passion,  prejudice,  or 
corruption. 

The  fourth  assignment  is  the  improper 
modification  by  the  court,  as  set  out  in  bill 
of  exception  No.  3,  of  the  defendant's  in- 
struction, as  follows:  "The  court  instructs 
the  jury  that  if  they  find  from  the  facts  and 
circumstances  of  this  case  that  Charles  J. 
Lyons,  the  father  of  the  child  that  was 
killed  by  the  defendant's  car  on  the  3d  day 
of  October,  1899,  negligently  pemitted  said 
child  to  escape  into  the  street,  where  it  was 
run  over  and  killed,  and  such  negligence  was 
the  proximate  cause  of  its  death,  then  the 
negligence  of  the  father  must  be  attributed 
to  the  child,  and  the  verdict  should  be  for 
the  defendant."  Upon  plaintifiT'a  objection 
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to  said  instruction  the  court  added  the  fol* 
lowing  words:  "Unless  the  jury  further 
find  mat  the  motorman,  Chas.  Wade,  wa» 
not  exercising  any  care  in  looking  out  for 
persons  upon  or  near  the  defendant's  track; 
and  that,  if  the  said  motorman  had  been  iO' 
the  exercise  of  such  care,  he  could  have  dis- 
covered tlie  child,  and  stopped  the  car  in^ 
time  to  prevent  the  accident."  Plaintiff  in. 
error  insists  that  the  modification  should 
have  carried  the  idea  of  wilful  or  wantonr 
negligence  on  the  part  of  defendant.  The- 
modification  is  sufficient,  it  seems  to  me,  to 
carry  with  it  the  idea  of  criminal  negli- 
gence if  the  jury  can  believe  that  the  motor- 
man  was  not  exercising  any  care  in  looking 
out  for  persons  upon  and  near  the  defend* 
ant's  track.  The  expression  contained  in 
the  modification  is  not  "the  use  of  ordinary 
care"  or  "reasonable  care,"  but  if  he  was  not 
exercising  any  care.  "A  motorman  in» 
charge  of  an  electric  car  moving  in  the  pub* 
lie  street,  where  he  has  reason  to  expect  lit- 
tle children  are  playing,  must  exercise  a- 
high  d^ree  of  watchfulness  in  the  operation 
of  his  car."  Black,  Lew  k  Pr.  in  Acci* 
Cases,  p.  56,  §  62;  Bergen  County  Traction^ 
Co,  V.  Heitman,  61  N.  J.  L.  682,  40  Atl.  «51^ 
— where  it  is  held:  "That  a  child  two^ 
years  and  three  months  old, — to  whom  con- 
tributory negligence  cannot  be  imputed,— 
was  suffered  to  roam  unattended  in  the  pub- 
lic street,  cannot  relieve  a  traction  company 
from  liability  for  its  negligence  in  the  man- 
agement of  its  car,  resulting  in  the  child's- 
death."  San  Antonio  Street  R,  Co.  v. 
Mechler,  87  Tex.  628,  30  S.  W.  899.  The^ 
question  properly  arises  in  this  case,  Wa» 
the  defendant  entitled,  in  any  event,  to  an. 
instruction  on  the  question  of  contributory 
negligence  on  the  part  of  the  father  T  There 
is  absolutely  no  evidence  of  contributory 
negligence  unless  the  naked  fact  of  the  child 
being  on  the  street  alone  could  raise  the 
presumption  of  n^ligence.  On  the  other 
hand,  all  the  evidence  on  that  point  tends 
to  prove  rather  unusual  care  on  the  part  of 
the  parents,  especially  of  the  father.  The- 
child  had  been  found  unlatching  the  gate 
prior  to  this  time.  The  parents  had 
watched  it,  and,  finding  its  mode  of  proced- 
ure to  get  out,  the  father  had  some  months 
or  two  before  the  accident  made  special  pro- 
visions for  fastening  the  gate  in  a  way  that 
the  child  could  not  open  it.  In  Thompson's 
new  work  on  the  Law  of  Negligence  (vol. 
1,  §  324)  it  is  said:  "Small  children  have 
a  right  to  light,  air,  and  exercise,  and  the 
children  of  the  poor  cannot  be  constantly 
watched  by  their  parents.  From  these  con- 
siderations it  follows  that  the  mere  fact 
that  a  child  of  tender  years  has  been  injured 
while  at  large  and  unattended  on  a  publio 
street  or  highway  doee  not  necessarily  im- 
pute contributory  negligence  to  its  parents 
or  guardian  as  matter  of  law,  but  is  at  most 
only  prima  facie  evidence  of  negligence  on 
their  part  subject  to  explanation.  The  ques- 
tion whether  they  have  been  negligent  in  al- 
lowing the  child  to  be  at  large  is  generaUy  a. 
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question  for  the  jury  in  view  of  the  circum- 
i^tances  attending  the  particular  case.  Even 
in  the  case  of  a  very  young  child, — ^in  one 
case  only  two  years  of  age, — if,  notwith- 
standing the  exercise  of  reasonable  care  on 
their  part,  having  regard  to  the  situation, 
the  child  escapes  upon  the  public  street,  and 
is  therein  injured  through  the  negligence  of 
another,  that  other  must  pay  for  the  dama- 
^yes."  Farris  v.  Vass  Avenue  d  F.  O.  R,  Co, 
80  Mo.  325.  And  section  325  of  the  same  work 
<rites  numerous  cases  of  the  same  character. 
And  in  Gavin  v.  Chicago,  97  III.  66,  37  Am. 
Rep.  99,  where  a  child  four  years  of  age 
left  its  parents'  house  unattended,  without 
their  knowledge  or  consent,  the  father  was 
absent,  engaged  in  manual  labor,  and  its 
mother  was  confined  to  her  room  by  sick- 
ness. While  thus  absent,  it  received  a  per- 
gonal injury.  It  appeared  that  as  soon  as 
the  mother  discovered  its  absence  she  made 
search  for  it.  It  also  appeared  that  the 
family  were  dependent  upon  their  daily  lar 
liOT  for  support.  It  was  held  that  a  verdict 
exonerating  the  parents  of  the  child  from 
negligence  ought  not  to  be  disturbed.  In 
Chicago  v.  Heaing,  83  111.  204,  25  Am.  Rep. 
378,  it  is  held :  "The  giving  of  an  instruc- 
tion slightly  inaccurate,  but  which,  under 
the  facts  of  the  case,  could  not  have  worked 
to  the  prejudice  of  the  party  complaining, 
«r  have  misled  the  jury,  will  not  justify  the 
reversal  of  the  judgment."  We  are  unable 
to  see  under  the  circumstances  of  this  cane 
how  the  instruction  in  the  form  asked  by 
defendant  could  possibly  have  changed  the 
result.  The  child  was  too  young  to  have 
Auy  care  for  its  safety,  and  its  parents  omit- 
ted no  reasonable  care  for  its  protection.  If 
the  jury  had  found  or  conceived  from  the 
«vidence  any  contributory  negligence  on  the 
part  of  the  father  or  parents  under  the  in- 
struction as  offered  by  the  defendant,  the 
jury  mufft  have  further  found  under  the 
modification  made  by  the  court  of  said  in- 
struction that  the  motorman  was  exercising 
absolutely  no  care  in  looking  out  for  persons 
upon  or  near  the  defendant's  track,  and  they 
must  have  further  found  that,  if  he  had  been 
exercising  ordinary  care  in  that  behalf,  he 
<ould  have  discovered  the  child,  and  stopped 
the  car  in  time  to  have  prevented  the  acci- 
4ient. 

The  motorman's  own  testimony  shows 
that  the  "child  was  about  midway  from  the 
curbstone  and  the  track,"  and  "about  30 
•or  35  feet  from  the  car,"  and  "running  to- 
wards the  track  at  kind  of  angle  with  the 
way  that  the  car  was  coming,"  when  he  first 
liaw  the  child..  Another  witness  for  the  de- 
fendant (Clyde  Tanner)  testifies  that  he 
was  about  30  feet  behind  the  car,  on  his  bi- 
•cycle,  going  the  same  way,  and  at  about 
the  same  speed  the  car  was  going,  and  he 
saw  the  child  step  off  the  curbstone  into 
the  street,  and  run  towards  the  track  until 
it  was  run  down  by  the  car,  while  others 
evidently  saw  it  before  the  motorman  claims 
to  have  seen  it;  and -he  is  the  only  witness 
who  was  examined  whose  duty  it  was  to 
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keep  an  outlook,  and  see  the  movements  of 
the  child  from  the  very  moment  it  started 
towards  the  track.  There  is  a  good  deal  of 
conflict  of  testimony  in  regard  to  the  rela- 
tive positions  of  some  of  the  parties  that 
came  onto  the  ground  just  at  the  time  of 
the  accident,  which  conflict  of  testimony  was 
proper  for  the  consideration  of  the  jury. 
According  to  the  testimony  of  the  motor- 
man,  and  admitting  that  he  did  everything 
that  he  could,  from  the  time  that  he  first 
saw  the  child,  to  stop  the  car,  he  did  noth- 
ing until  the  child  had  run  half  the  distance 
from  the  curbstone  to  the  street-car  track, 
when  it  was  clearly  his  duty  to  have  seen 
it  when  it  left  the  curbstone,  and  to  have 
heeun  at  once  to  guard  against  the  acci- 
dent. 

llie  defendant  offered  the  following  in- 
struction: "The  court  also  instructs  the 
jury  that  in  considering  this  case  they  must 
wholly  disregard  the  evidence  of  Mrs.  Cav- 
erlee  so  far  as  the  same  relates  to  the  fol- 
lowing statement  which  she  attributed  to 
Motorman  Wade,  'I  saw  the  child,  but 
thought  I  could  pass  it.'  Also  wholly  dis- 
regard the  evidence  of  witness  E.  McClain 
as  it  relates  to  statement  attributed  by  him 
to  Motorman  Wade,  to  wit :  'This  is  a  ter- 
rible thing.  I  saw  the  child,  but  thought  I 
could  run  past  it,'" — set  out  in  bill  of  ex- 
ceptions No.  2.  The  defendant  also  filed 
bills  of  exceptions  to  the  rulings  of  the 
court  in  permitting  the  plaintiff  to  ask  the 
witnesses  Mrs.  Caverlee  and  £.  McClain  the 
questions  eliciting  the  answers  set  out  in 
the  instruction  to  be  asked  and  answered. 
The  question  is,  Can  the  statement  attrib- 
uted to  the  motorman  at  the  time  and  under 
the  circumstances  of  the  accident  be  treated 
as  a  part  of  the  rea  geatcef  It  is  contended 
by  plaintiff  in  error  that  it  is  not  bound  by 
the  expressions  of  the  motorman  as  stated  by 
the  witnesses,  even  if  true;  that  the  state- 
ments were  simply  the  narrative  of  the  past 
event,  and  not  concurrent  with  the  fact  in- 
volved, and  therefore  could  not  be  treated  as 
part  of  the  res  geatcp,  and  could  not  have 
been  admitted  on  any  other  ground.  In  2 
Jones,  £v.  |  347,  it  is  stated:  "When  dec- 
larations or  acts  accompany  the  fact  in  con- 
troversy, and  tend  to  illustrate  or  explain 
it,  they  are  treated,  not  as  hearsay,  but  as 
original,  evidence;  in  other  words,  as  part 
of  the  res  gestm.  Thus,  conversations  con- 
temporaneous with  the  facts  in  controversy, 
and  explaining  such  facts,  are  admissible." 
And  authorities  there  cited.  The  rule  is 
laid  down  in  21  Am.  &  Eng.  Enc.  Law,  p. 
99,  as  follows:  "The  rule  is  that  evidence 
of  words  or  acta  may  be  admissible  (not- 
withstanding the  general  rule  against  de- 
rivative evidence)  on  the  ground  that  they 
form  part  of  the  rea  geatcB,  provided  that 
the  act  which  th^  accompany  is  itself  ad- 
missible in  evidence,  and  that  they  reflect 
light  on  or  qualify  that  act.  But  they 
must  be  so  connected  with  the  main  fact  un- 
der consideration  as  to  illustrate  its  charac- 
ter, to  further  its  object,  or  to  form  in  con- 
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junction  with  H  one  continuous  transaction. 
If  declarations  are  made  some  time  before 
the  act,  and  stand  alone  by  themselves,  the^ 
are  not  within  the  rule,  and  are  inadmissi- 
ble. If  they  amount  to  no  more  than  a 
mere  narrative  of  the  past  occurrence,  or  of 
an  isolated  conversation  held  or  an  isolated 
act  done  at  a  later  period,  they  are  not  ad- 
missible; but,  if  declarations  of  a  past  oc- 
currence are  made  under  such  circumstan- 
ces as  will  raise  the  reasonable  presumption 
that  they  are  the  spontaneous  utterances 
of  thoughts  created  by  or  springing  out  of 
the  transaction  itself,  and  so  soon  there- 
after as  to  exclude  the  presumption  that 
they  are  the  result  of  premeditation  and  de- 
sign, they  will  be  admissible  as  part  of  the 
res  gtsice"  1  Wharton,  Ev.  8  259,  states 
the  rule  substantially  the  same  way.  1 
Greenl.  Ev.  \62g,  says:  "The  willingness 
to  receive  these  statements  as  an  exception 
to  the  hearsay  rule  rests  on  the  notion  that 
the  circumstances  of  the  occasion  so  excite 
and  control  the  mind  of  the  speaker  that  his 
statements  are  natural  and  spontaneous, 
and  therefore  sincere  and  trustworthy;" 
and  quotes  United  States  v.  King,  34  Fed. 
314,  where  the  court  charged  the  jury  that 
''the  declarations  of  an  individual  made  at 
the  moment  of  a  particular  occurrence, 
when  the  circumstances  are  such  that  we 
may  assume  that  his  mind  is  controlled  by 
the  event,  may  be  received  in  evidence,  be- 
cauRe  they  are  supposed  to  be  expressions 
involuntarily  forced  out  of  him  by  the  par- 
ticular event,  and  thus  have  an  element  of 
truthfulness  they  might  otherwise  not 
have."  And  in  14  Am.  &  Eng.  Enc.  .Law,  p. 
914,  it  is  said  that,  "while  it  is  essential 
that  the  declaration  should  be  contempora- 
neous with,  or  at  least  so  connected  with, 
the  main  fact  in  issue  as  to  constitute  a 
part  of  the  transaction,  and  thus  derive 
credit  from  the  main  fact  or  act  itself, 
.  .  .  still  it  IS  not  necessary  that  a  dec- 
laration, to  be  part  of  the  res  gestcB,  should 
be  precisely  and  astronomically  contempo- 
raneous and  concurrent  in  point  of  time 
with  the  principal  transaction,  but  rather 
that  it  be  made  voluntarily,  unpremeditat- 
edly,  spontaneously,  and  under  the  imme- 
diate and  unconscious  influence  of  the  prin- 
cipal transaction,  and  be  made  at  such  a 
time,  whether  contemporaneous  and  concur- 
rent or  not,  and  also  under  such  circum- 
stances and  conditions,  as  to  exclude  the 
idea  of  deliberate  intent  and  design.*'  Un- 
derbill, Ev.  S  57,  says:  "Though  the  ma- 
jority of  the  American  decisions,  however, 
do  not  require  that  the  act  and  the  declara- 
tions should  be  precisely  contemporaneous, 
provided  they  are  otherwise  connected,  in 
many  of  the  states  the  strict  English  doc- 
trine is  adhered  to.  Their  unpremeditated 
and  spontaneous  character  being  the  main 
ground  for  their  reception,  it  is  dear,  on 
the  whole,  that,  where  any  interval  has 
elapsed  between  the  act  and  the  declaration, 
the  likelihood  that  the  declarant  has  taken 
advice,  or  considered  what  he  should  say, 
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would  have  a  bearing  on  their  exclusion* 
.  .  .  But  where  the  declaration  was  made 
soon  after  the  event  with  which  it  was  con- 
nected, it  is  admissible,  provided  a  period^ 
however  short,  has  not  elapsed  which  would- 
give  an  opportunity  for  deliberation."  In 
Springfield  Consol.  R.  Co.  v.  Welsch,  155. 
111.  611,  40  N.  E.  1034,  it  is  held:  "A  dec- 
laration  by  the  motorman  running  an  elec> 
trie  car,  made  while  the  car  was  still  on  the 
body  of  one  it  had  run  down,  that  the  rea- 
son he  did  not  stop  was  that  he  could  not 
reverse  the  car,  is  admissible  in  evidence  aa- 
part  of  the  res  gestcc  in  a  suit  for  the  in- 
jury." Quincy  Horse  JR.  d  Carrying  Co.  v^ 
Qnnse,  137  111.  264,  27  N.  E.  190;  East  8t^ 
Louis  Connecting  R.  Co.  v.  Allen,  54  III. 
App.  27;  Shafer  v.  Lacock,  168  Pa.  497,  29- 
L.  R.  A.  254,  32  Atl.  44;  Nugent  v.  Breuch- 
wrd,  91  Hun,  12,  36  N.  Y.  Supp.  102;  Robin- 
son T.  Superior  Rapid  Trcunsit  R.  Co.  94 
Wis.  345,  34  L.  R.  A.  205,  68  N.  W.  961; 
Missouri,  K.  rf  T.  R.  Co,  v.  Fa^e  (Tex.. 
Civ.  App.)  41  S.  W.  167;  Houston,  E.  d  W- 
T.  R.  Co.  y.  N  orris  (Tex.  a  v.  App.)  41  S. 
W.  708;  Houston  d  T.  C.  R.  Co.  v.  Weaver 
(Tex.  Civ.  App.)  41  S.  W.  846;  Yazoo  d  M^ 
Valley  R.  Co.  v.  Jones,  73  Miss.  229,  19  So. 
91 ;  Wilson  v.  Southern  P.  Co.  13  Utah,  362,, 
44  Pac.  1042;  Missouri  P.  R.  Co.  v.  Baier,. 
37  Neb.  236,  55  N.  W.  913;  Hanna  v.  Hanna,. 
3  Tex.  Civ.  App.  51,  21  S.  W.  720;  Penn- 
sylvania  R.  Co.  v.  Lyons,  129  Pa.  113,  18» 
Atl.  759 ;  Livingstone's  Case,  14  Gratt.  592 ; 
Kirhy's  Case,  77  Va.  681,  46  Am.  Rep.  747. 
Plaintiff  in  error  relies  upon  Corder  v» 
Talbott,  14  W.  Va.  277  (syl.  point  3),  where 
it  is  held:  "When  the  declarations  are 
merely  a  narrative  of  a  past  occurrence^ 
though  made  ever  so  soon  after  the  occur- 
rence, they  ought  not  to  be  received  in  evi^ 
dence,  they  being  in  such  case  no  part  of 
the  res  gestce."  In  that  case  Judge  Greea 
shows  that  the  declaration  there  sought  to* 
be  given  in  evidence  was  a  declaration  of 
the  party  in  his  own  favor,  and,  as  the 
judge  says:  "In  the  case  before  us  we  have 
seen  there  is  no  difficulty  in  saying  that  the- 
fact,  in  connection  with  which  the  defend- 
ant's declarations  were  proposed  to  be  ad- 
mitted, was  in  no  manner  connected  with 
the  material  fact  at  issue  in  the  case;  that 
is,  whether  the  defendant  had  signed  the 
bond.  The  defendant's  declaration  that  he 
would  not  sign  it  is  in  no  manner  connected 
with  the  material  fact  at  issue.  It  is  a  cir- 
cumstance, as  we  have  seen,  in  itself  so  un- 
connected, that  it  would  not  have  been  given 
in  evidence  as  direct  evidence  on  the  trial 
of  this  issue;  and  it  was  only  admissible 
as  a  collateral  fact  to  contradict  one  of  the 
plaintiff's  witnesses.  And  therefore,  they,, 
being  declarations  of  a  party  in  his  own  fa- 
vor, though  a  part  of  the  res  gestce,  of  a. 
collateral  fact  introduced  into  the  case 
merely  to  contradict  a  witness  of  the  other 
side,  but  in  no  way  otherwise  connected 
with  the  material  fact  or  inquiry  involved 
in  the  issue,  were  not  admissible."  And 
further  he  says:     "These  cases  are  readily 
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distinguishable  from  the  ordinary  case  of 
a  prisoner  declaring  immediately  after  the 
killing  of  a  man  how  he  committed  the  act. 
In  such  case  ar  material  part  of  the  inquiry 
is,  What  were  the  prisoner's  motives  or  feel- 
ings? And  his  declarations  immediately 
afterwards  tend  to  show  these  feelings,  and 
for  this  reason  they  are  admitted.  They 
are,  in  such  case,  not  a  mere  recital  of  a 
past  occurrence.  The  act  here  was  the  re- 
fusal by  the  defendant  to  sign  this  bond. 
Such  an  act,  in  its  very  nature,  cannot  be 
illustrated,  explained,  or  characterized  by 
any  declarations  of  the  defendant.''  The 
case  of  Luhy  v.  Hudson  River  R.  Co.  17  N. 
Y.  131,  is  cited  by  plaintiff  in  error,  and  he 
quotes  from  the  language  of  the  court:  ^'It 
[declaration]  was  not  made  at  the  time  of 
the  act.  80  as  to  give  it  quality  and  charac- 
ter. The  alleged  wrong  was  complete,  and 
the  driver,  when  he  made  the  statement, 
was  only  endeavoring  to  account  for  what 
he  had  done."  But  he  fails  to  quote  the 
next  sentence,  which  is,  "He  was  manifest- 
ly excusing  himself,  and  throwing  the  blame 
on  his  principals;"  thus  clearly  showing 
that  the  court  excluded  it  because  the  driver 
had  had  time  to  fix  up  a  story  to  clear  him- 
self of  blame  and  cast  it  upon  his  princi- 
pals. It  was  not  a  declaration  made,  as  in 
case  at  bar,  which  is  clearly  brought  with- 
in the  rule  as  laid  down  in  the  authorities 
cited  as  being  a  "spontaneous  utterance  of 
thoughts  created  by  or  springing  out  of  the 
transaction  itself,  and  so  soon  thereafter  as 
to  exclude  the  presumption  that  they  are 
the  result  of  premeditation  and  design.*' 
The  very  nature  of  the  declaration  alleged 
to  have  been  made  by  the  motorman  in  the 
case  at  bar  shows,  if  made,  that  it  was  true, 
because  it  was  against  himself,  and,  if  ut- 
tered at  all,  must  have  been  without 
thought  or  premeditation,  and  it  was  so  soon 
after  the  accident  (if  it  can  be  said  at  all 
to  be  after  the  accident)  that  he  had  not 
time  to  think  what  would  be  the  effect  of 
hia  expression.  It  was  uttered  while  the 
thought  was  still  fresh  in  his  mind.  "He 
thought  he  could  run  past  it,"  but  now  finds 
that  he  was  mistaken. 

Plaintiff  in  error  also  cites  Hawker  ▼. 
Baltimore  d  O.  R.  Co,  15  W.  Va.  628,  36 
Am.  Kep.  825,  to  show  the  approval  by 
Judge  Green  of  the  said  case  of  Luby  v. 
Hudson  River  R,  Co,,  cited.  We  find  in  the 
same  case,  on  page  638,  16  W.  Va.,  36  Am. 
Rep.  825,  where  Judge  Green  cites  with  ap- 
proval the  case  of  Hanover  R.  Co,  v.  Coyle, 
55  Pa.  402,  where  a  peddler's  cart  had  been 
overthrown  by  a  railroad  car,  and  a  suit 
instituted  by  him  for  the  injury.  The 
plaintiff  was  permitted  by  the  court  below 
to  prove  the  declaration  of  the  engineer  at 
the  time  of  the  accident  for  the  purpose  of 
showing  the  train  was  behind  time,  and 
thus  show  carelessness  and  negligence  as  a 
part  of  the  res  gestas.  Judge  Green  says: 
**The  supreme  court  say:  *The  record 
tehows  no  bill  of  exceptions  to  this  evidence; 
hut,  if  it  did,  we  cannot  say  that  the  declara- 
67  L.  R.  A. 


tion  of  the  engineer  was  no  part  of  the  res 
gestcB,  It  was  made  at  the  time  of  the  acci- 
dent, in  view  of  the. goods  strewn  along  the 
road  by  the  breaking  up  of  the  boxes,  and 
it  seems  to  have  grown  directly  out  of  and 
immediately  after  the  happening  of  the 
fart.  The  negligence  complained  of  being- 
that  of  the  engineer  himself,  we  cannot  say 
that  his  declaration,  made  upon  the  spot,, 
at  the  time,  and  in  view  of  the  effects  of 
his  conduct,  are  not  evidence  against  the- 
company  as  a  part  of  the  transaction  it- 
self.'" This  was  a  case  in  which  the  dec- 
larations of  the  engineer  were  made  after 
the  accident  was  complete,  "in  view  of  the* 
goods  strewn  along  Uie  road  by  the  break- 
ing up  of  the  boxes,  and  it  seems  to  have 
grown  directly  out  of  and  immediately  aft- 
er the  happening  of  the  fact,"  and,  as  it  waa 
against  the  engineer  himself,  showing  his 
own  negligence,  the  court  admitted  it  in  evi- 
dence against  the  company  as  a  part  of  the 
transaction  itself.  It  would  be  hard  to  con- 
ceive of  a  case  more  perfectly  illustrating- 
the  facts  and  circumstances  of  the  case  at 
bar.  The  declarations  of  the  motorman,  if 
made,  were  made  immediately  after  the  hap- 
pening of  the  accident,  and  while  the  child 
was  yet  under  the  car,  mangled  and  crushed 
to  death;  the  motorman,  up  to  that  time^ 
not  having  sufficiently  recovered  himself  ta 
fabricate  a  story  which  would  exonerate 
him  from  blame,  and  under  the  first  im- 
pulse, feeling  that  the  facts  were  patent  ta 
everyone,  only  stated  what  is  almost  cer- 
tainly the  truth,  and  which  is  the  most 
plausible  explanation  of  the  transaction  that 
could  have  been  made.  If  he  had  seen  that 
child  starting  from  the  curbstone  to  run 
towards  the  track  as  soon  as  others  saw  it, 
and  as  it  was  his  duty  to  see  it,  he  would 
undoubtedly  have  at  once  applied  the  forces 
for  stopping  the  car,  and  must  have  suc- 
ceeded before  striking  the  child,  because  he 
admits  in  his  testimony  that  it  was  half 
way  from  the  curb  to  the  track  when  he 
discovered  it  and  began  to  stop  t^he  car,  and 
even  at  that  late  time  he  was  within  a  few 
feet  of  stopping  it  before  the  collision  oc- 
curred. Plaintiff  in  error  cites  two  Massa- 
chusetts  cases, — Lane  v.  Bryant,  9  Gray, 
245,  69  Am.  Dec.  282,  and  Williamson  v. 
Cambridge  R,  Co.  144  Mass.  148,  10  N.  £. 
790, — which  come  more  nearly  supporting 
his  contention  than  any  other  cases  he  cites,, 
but  the  great  preponderance  of  authorities 
is  against  him.  He  referred  to  the  case  of 
Vicksburg  d  M,  R,  Co.  v.  O'BHen,  119  U.  S. 
99,  30  L.  ed.  290,  7  Sup.  Gt.  Rep.  118,  and 
quotes  very  largely  from  the  opinion  in  that 
case  written  by  Justice  Harlan.  It  is  there 
held:  "The  declaration  of  the  engineer  of 
the  locomotive  of  a  train,  which  meets  with 
an  accident^  as  to  the  speed  at  which  the 
train  was  running  when  the  accident  hap- 
pened, made  between  ten  and  thirty  min- 
utes after  the  accident  occurred,  is  not  ad- 
missible in  evidence  against  the  company  Id 
an  action  by  a  passenger  on  the  train  to  re- 
cover damages  for  injuries  caused  by  th* 
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accident'*  It  will  be  observed  that  these 
•declarations  excluded  were  made  some  time 
— from  ten  to  thirty  minutes — after  the  ac- 
cident occurred,  and  even  in  that  case  Jus- 
tice Field  wrote  a  dissenting  opinion,  in 
which  Chief  Justice  Waite,  Justice  Miller, 
and  Justice  Blatchford  concurred,  in  which 
•dissenting  opinion  they  refer  with  approval 
to  the  case  of  Hanover  R.  Co.  v.  Coyle,  55 
Pa.  402.  This  opinion  was  rendered  in 
1886.  In  1897  Justice  Harlan  wrote  the 
opinion  in  the  case  of  Peirce  v.  Van  Dusen, 
•24  C.  C,  A.  280,  47  U.  S.  App.  339,  78  Fed. 
<503,  in  which  it  is  held:  "Where  a  rail- 
road employee  has  been  injured  by  the 
movement  of  cars  about  which  he  was  at 
work,  statements  of  the  conductor  of  the 
train,  made  almost  immediately,  and  while 
the  cars  were  moving,  or  had  just  stopped, 
and  while  the  injured  man  was  bleeding 
from  the  injury  at  that  moment  received, 
^describing  his  own  part  in  bringing  about 
the  motion  that  effected  the  injury,  are  ad- 
missible, on  the  trial  of  an  action  for  such  > 
injury,  as  part  of  the  res  geatcB."  \ 

It  is  seen  there  can  be  no  fixed  inflexible 
rule  as  to  what  declarations  and  assertions  < 
are  a  part  of  the  res  geatcB  in  every  transac- 
tion, but  the  facts  and  circumstances  must 
to  a  lar^e  extent  control  in  each  individual 
•case.     While  the  evidence  to  prove  or  tend- 
ing to  prove  the  declarations  of  the  motor- 
man  as  part  of  the  res  gestce  was  clearly 
admissible  under  the  circumstances  of  this 
-case,  the  evidence  is  sufficient  to  sustain  the 
verdict  without  it.     The  motorman  saw  the 
•child,  and  vainly  thought  he  could  run  past 
the  point  where  the  child  would  reach  the 
track  before  it  reached  it,  or  he  failed  to 
9ee  it  in  time  to  save  it.     If  he  had  seen  it 
"from  the  moment  it  left  the  curbstone  as  it 
was  seen  by  witness  Clyde  Tanner,  who  was 
riding  on  his  bicycle  behind  the  car,  as  was  | 
1)18  duty  to  see  it,  he  would  have  had  good  j 
^ime  to  have  stopped  the  car,  and   would 
have  done  so;  but  the  child  had  run  half 
the  di<%tnnce.  according  to  the  motorman's  I 
own  testimony,  before  he  saw  it,  and  the  ' 
fact  that  he  at  that  late  time  only  lacked  a  I 
few  feet  of  having  the  car  stopped  in  time 
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to  have  prevented  the  collision  makes  it 
clear  that  if  he  had  seen  it  when  he  should 
have  seen  it — t.  e.,  when  it  started  from  the 
curbstone — he  would  have  had  ample  time 
to  have  stopped  the  car  before  the  accident 
One  of  a  motorman's  highest  duties  is  to 
keep  a  proper  lookout  for  persons,  and  es- 
pecially for  children,  on  and  about  the 
track.'  Gunn  v.  Ohio  /Jiuer  R.  Co.  42  W. 
Va.  676,  680,  681,  36  L.  R.  A.  575,  26  S.  E. 
546,  of  which  case,  syl.,  point  3,  is  as  fol- 
lows: "The  engineer  and  fireman  of  a  rail- 
road train  must  keep  a  careful  lookout  on 
the  track  ahead  to  discover  persons  and  ani- 
mals upon  it,  and  use  ordinary  care  to  avoid 
injury  to  them."  This  applies  to  railroad 
moving  trains  through  the  country.  The 
required  care  is  certainly  no  less  in  moving 
an  electric  car  on  the  streets  of  a  populous 
city,  when  children  may  be  expected  to  be 
playing  on  the  streets.  Norfolk  d  P.  R.  Co. 
V.  Ormshy,  27  Gratt.  455:  "A  railroad 
company  running  its  cars  through  a  popu- 
lous street  of  a  city  on  which  many  children 
live  must  omit  nothixig  which  can  be  done 
by  the  company  and  its  agents  to  prevent 
injury  to  children  on  tlie  street."  And  it 
is  there  further  held  (syl.,  point  3)  that 
*'a  child  two  years  and  ten  months  old  can- 
not be  capable  of  contributory  negligence, 
so  as  to  relieve  a  railroad  company  from 
liability  for  its  own  negligence."  In  Felton 
V.  Wewport,  44  C.  C.  A.  530,  105  Fed.  332 
(syl.,  point  3),  it  is  held:  "The  mere  fact 
that  a  lookout  was  maintained  on  an  en- 
gine, as  required  by  statute,  and  that  he  did 
not  see  a  person  on  the  track,  does  not  ex- 
onerate the  railroad  company  from  liabili- 
ty for  the  killing  of  such  person,  but  it  must 
further  appear  that  the  lookout  could  not 
have  seen  him  in  the  exercise  of  due  care 
and  watchfulness."  The  question  in  case  at 
bar  is,  How  is  it  possible  for  the  motorman 
not  to  have  seen  the  child  until  it  was  half- 
way across  the  street  towards  the  track? 
and  yet  he  says  he  did  not  sooner  see  it. 

I  see  no  error  in  the  judgment,  and  tlie 
same  is  affirmed. 

Petition  for  rehearing  denied. 
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HUYETT-SMITH  MAUFACTURING  COM- 
PANY, Appt., 

V, 

Ralph  GRAY^  Admr.,  etc.,  of  S.  H.  Gray, 
Deceased. 

(129  N.  C.  438.) 

The  memaiire  of  damavea  for  breaeh  of 
"mmrrmntY  of  tbe   capacity  of  m  Iclln 

for  drying  lumber  la  not,  when  there  la  no 
kiln  of  the  agreed  capacity  on  the  market, 
the  difference  between  the  value  of  the  kiln 
sold  and  one  of  the  required  capacity,  but 
ia  the  difference  between  the  value  of  the  ap- 
paratua  delivered  and  the  contract  price. 

(December  SO,  1901.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Craven  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  possession  of  a  dry  kiln.  Re* 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr,  W.  D.  MolTer  for  appellant. 

Messrs.  Simmona  A  Ward  and  W.  W. 
Clark,  for  appellee: 

Uuyett  d  B,  Mfg.  Co.  v.  Gray,  111  N.  0. 
87,  16  S.  E.  939,  III  N.  C.  92,  15  S.  E.  940, 
124  N.  C.  322,  32  S.  E.  718,  and  126  N.  C. 
108,  35  S.  E.  236,  estabUsh  the  legal  right 
of  the  defendant  to  the  damages  found  by 
ibo  jury. 


KoTB. — Damages    for    breach    of    contract    on 
sale  of  article  that  has  no  market  price, 

I.  Seope  and  purpose,  193. 
II.  Breach  by  vendor. 

a.  Oeneral  rules  as  to  recovery,  198. 

b.  Measure  of  d€unages. 

1.  In  case  of  total  absence  of  mar- 

ket, 195. 

2.  When  goods  were  obtainable  at 

other  markets,  197. 
8.  When  goods  were  obtainable  at 

other  times,  198. 
4.  When  purchased  for  special  pitr- 
pose. 

(a)  The  general  rule,  198. 

(b)  For  resale,  198. 

(c)  To  be  sent  to  a  market  at 

another  place,  200. 

(d)  For  use,  201. 

6.  Duty  of  vendee  to  avoid  or  re- 
duce injury,  202. 
III.  Breach  by  vendee. 

a.  Rule  in  the  entire  absence  of  a  mar- 

ket, 204. 

b.  Rule  where  neighboring  market  may 

be  reached,  205. 

IV.  Detcrmtuation   as    to   existence   or  condi- 

tion of  market,  205. 

V.  Damages  measured  by  profits  lost,  206. 
VI.  Conclusion,  206. 

I.  Scope  and  purpose. 

The  general  rule  with  reference  to  the  meai- 
^re  of  damages  for  breach  of  contract  of  aale, 
-supported  by  a  great  number  of  casea,  whether 
the  breach  waa  by  the  vendor  or  by  the  vendee, 
ifl  that  the  injured  party  la  entitled  to  recover 
the*'  difference  between  the  contract  price  of 
the 'article  sold  and  the  market  value  thereof 
at  the  time  and  place  of  delivery.  This  rule 
is  based  upon  the  theory  that.  If  the  breach 
was  by  the  vendor,  the  vendee  could  go  into 
the  market  and  procure  the  gooda  to  which  he 
was  entitled  under  the  contract,  suffering  only 
to  the  extent  that  the  market  value  exceeded 
the  contract  price,  and  if  the  breach  waa  by 
the  vendee,  the  vendor  could  go  Into  the  mar- 
ket and  dispose  of  the  goods  the  vendee  had  re- 
cused to  take  from  him,  so  that  he  would  be 
in  the  same  position  as  though  the  goods  had 
been  received,  except  as  to  the  difference  be- 
tween what  he  would  have  received  under  the 
contract  and  what  he  got  in  the  market.  See 
note.  Loss  of  profits  of  sale  or  purchase  as  dam- 
o^c«.  to  Guetzkow  Bros.  Co.  v.  A.  H.  Andrews 
k  Co.  (Wis.)  62  L.  R.  A.  209.  This  rule  de- 
pends in  all  cases,  however,  on  market  value, 
t^A  It  Is  the  Intent  and  purpose  of  this  note 
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to  show  the  rule  applicable  in  casea  of  the  same 
class  in  which  there  was  no  martlet  value  of 
the  thing  sold  to  compare  with  the  contract 
price,  and  to  ahow  the  changea  and  modiflca- 
tiona  in  the  general  rule  made  neceaaary  by 
such  absence  of  market  value. 

II.  Bre<ich  by  vendor. 

a.  Oeneral  rules  as  to  recovery. 

The  rule  applicable  to  aalea  of  personal 
property,  that  where  the  article  la  one  that 
can  be  bought  In  the  market  the  proper  meaa* 
ure  of  dajnages  for  breach  of  a  contract  to  de- 
liver is  the  difference  between  the  contract 
price  and  the  market  price  at  the  time  and 
place  of  the  breach,  does  not  generally  apply 
where  the  vendee  cannot  obtain  the  article 
purchased  in  the  market.  Loescher  v.  Delster- 
berg,  26  III.  App.  621;  Bell  v.  Reynolds,  78 
Ala.  511,  56  Am.  Rep.  52 ;  McKay  v.  Riley,  65 
Cal.  623,  4  Pac.  667;  Benton  v.  Fay,  64  111. 
417 ;  Den  Bleyker  v.  Gaston,  97  Bilch.  364,  56 
N.  W.  763 ;  Cobb  v.  Whitsett,  51  Mo.  App.  146 ; 
McHose  V.  Fulmer,  73  Pa.  365 ;  Davis  v.  Grand 
Rapids  School-Pumlture  Co.  41  W.  Va.  717, 
24  S.  E.  630 ;  Cockburn  v.  Ashland  Lumber  Co. 
54  Wis.  619,  12  N.  W.  49;  Halstead  Lumber 
Co.  V.  Sutton,  46  Kan.  192,  26  Pac.  444 ;  Car- 
roll-Porter Boiler  ft  Tank  Co.  v.  Columbus 
Mach.  Co.  5  C.  C.  A.  190,  3  tJ.  S.  App.  631,  55 
Fed.  451 :  Elblnger  Actlen-Gesellschafft  v. 
Armstrong,  L.  R.  9  Q.  B.  473,  23  Week.  Rep. 
127.  43  L.  J.  Q.  B.  N.  8.  211,  30  L.  T.  N.  8. 
871 ;  Trigg  v.  Clay,  88  Va.  330,  13  8.  B.  434. 

That  rule  only  applies  when  the  article  sold 
can  be  procured  in  the  market,  and  has  a  mar- 
ket price.  Stemfels  v.  Clark,  2  Hun,  122,  Af- 
firmed in  70  N.  Y.  608. 

And  a  statute  providing  that,  for  the  pur- 
pose of  estimating  damages,  the  value  of  an  in- 
strument in  writing  or  other  property  Is 
deemed  to  be  the  price  at  which  an  equivalent 
thing  could  within  a  reasonable  time  there- 
after be  bought  in  the  nearest  market,  ia  inap- 
plicable as  a  means  of  estimating  the  value  of 
property  which  in  itself,  or  through  an  equiva- 
lent, has  no  market  value.  Patterson  v.  Plum- 
mer,  10  N.  D.  95,  86  N,  W.  111. 

Nor  can  the  ordinary  rule  that  the  sum  re- 
coverable for  a  breach  of  warranty  of  an  arti- 
cle sold  is  the  difference  between  the  price  con- 
tracted to  be  paid  for  the  article  as  warranted 
and  the  market  price  of  like  articles  at  the 
time  of  the  breach,  be  resorted  to  where  the 
article  is  one  which  cannot  be  bought  In  the 
market.  Carroll-Porter  Boiler  ft  Tank  Co.  v. 
Columbus  Mach.  Co.  5  C.  C.  A.  190,  8  U.  8. 
App.  631,  55  Fed.  451. 
13 
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Dec.^ 


Clark,  J.,  delivered  the  opinion  of  the 
court: 

This  action  began  January  20,  1890,  to 
recover  possession  of  a  "dry  kiln  hot  blast 
apparatus,"  which  plaintiff  sold  to  defend- 
ant for  the  price  of  $2,337,  title  retained  till 
purchase  money  paid,  and  on  which  only 
$400  has  been  paid.  The '  case  has  been 
pending  ever  since^  and  four  opinions  here- 
in have  been  heretofore  written  in  this 
court.  In  the  meantime  the  defendant  has 
gone  on  using  the  machine,  and  the  evidence 
in  the  last  trial  below  is  that  the  machin- 
ery is  now  only  a  lot  of  scrap  iron  worth 
$100.  That  and  the  bill  of  cosU  (which 
doubtless  is  much  more  than  $100)  and  the 
replevin  bond  alone  remain.  The  original 
defendant  is  dead,  and  is  now  represented 
by  his  administrator.  It  is  necessary  to  re- 
view    the     former     decisions     herein.       In 


(1892)  111  N.  C.  87,  15  S.  E.  939,  in  i>lain- 
tiff's  appeal,  it  was  held  that  the  plaintiff 
was  entitled  to  recover  possession  and  dam- 
ages for  use  and  deterioration  during  de- 
tention by  defendant,  and  that  it  was  error 
to  exclude  evidence  to  show  such  damages. 
That  was  the  only  error  declared,  as  in  th& 
defendant's  appeal  (111  N.  C.  92,  93,  15  S. 
E.  940)  it  was  held  that  there  was  no  error 
in  excluding  defendant's  counterclaim  for 
cost  of  house  he  had  built  to  shelter  the 
machinery.  This  issue  of  damages  for  de- 
terioration has  been  found  in  both  trials- 
since,  and  the  deterioration  assessed  at  $1,- 
400,  which,  as  the  value  of  the  property 
when  bought  is  assessed  at  $1,500,  bears  out 
the  above  evidence  of  the  "remains"  being 
worth  $100.  It  h|p  now  become  a  useless- 
issue,  as  delivery  in  specie  is  no  longer  pos- 
sible.    When    the    ease    was    here    again— 


Bnt  if  there  is  no  market  for  an  article  sold 
where  it  is  to  be  delivered,  and  it  cannot  be 
bad  there  with  the  ase  of  reasonable  diligence, 
and  the  purchojser  suffers  damage  because  of 
the  seller's  failure  to  deliver,  which  is  the 
proximate  and  natural  consequence  of  such 
failure,  such  damage  can  be  recovered.  Ram- 
sey V.  Tully,  12  III.  App.  463 ;  Parsons  ▼.  Sut- 
ton, 66  N.  Y.  92;  Halstead  Lumber  Co.  v.  Sut- 
ton, 46  Kan.  102,  26  Pac.  444. 

And  in  such  case  the  recovery  should  be  the 
actual  loss  sustained  by  the  purchaser  in  not 
receiving  the  goods  according  to  the  contract. 
Vlckery  v.  McCormick,  117  Ind.  694,  20  N.  E. 
495 ;  Dunkirk  Hall  Colliery  Co.  v.  Lever,  L.  R. 
9  Ch.  Div.  20.  41  L.  T.  N.  S.  633.  39  L.  T.  N. 
S.  239,  26  Week.  Rep.  841.  Affirmed  in  43  L.  T. 
N.  S.  706. 

A  market  value,  as  signifying  a  price  estab- 
lished by  public  sales,  or  sales  in  the  way  of 
ordinary  business,  as  of  merchandise,  is  not 
necessary  to  the  assessment  of  damages  or  the 
appraisal  of  property  that  is  the  subject  of  a 
Judicial  valuation.  Property  is  often  the  sub- 
ject of  such  valuation,  for  which  no  proof  of 
value  In  the  market  can  l>e  given,  because  it  is 
not  brought  into  the  course  of  trade,  and  Is 
not  known  in  the  market ;  and  in  such  cases 
the  real  value  is  to  be  ascertained  from  such 
elements  of  value  as  are  attainable.  Murray 
V.  Stanton,  99  Mass.  345. 

Thus,  breach  of  a  contract  of  sale  of  lumber 
for  the  construction  of  an  elevator,  by  reason 
of  which  the  purchaser,  being  unable  to  pro- 
cure other  lumber,  was  compelled  to  keep  his 
workmen  idle  because  of  having  no  lumber  to 
work  on,  and  was  delayed  in  the  construction 
of  the  building,  or  put  to  additional  expense 
by  reason  of  the  nondelivery  thereof,  warrants 
a  recovery  that  would  compensate  him  for  the 
loss  80  sustained.  Clark  v.  Koerner,  22  Ky. 
L.  Rep.  1668,  61  8.  W.  30. 

So,  where  one  party  purchased  a  quantity  of 
chairs  of  another,  and  the  latter  refused  to 
nil  the  contract,  and  the  chairs  were  patented 
and  could  not  be  bought  in  the  open  market, 
and  had  been  selected  for  their  strength  as 
well  as  style,  and  the  party  afterward  suc- 
ceeded In  purchasing  other  chairs  which  were 
not  so  strong  as  those  first  purchased,  and  aft- 
erwards proved  to  be  worth  not  more  than  half 
as  much  as  those  first  contracted  for,  the  pur- 
chaser Is  entitled  to  recover  of  the  vendor  the 
damages  caused  by  the  breach.  Davis  v.  Grand 
lUplds  School-Furniture  Co.  41  W.  Va.  717, 
24  S.  E.  630. 

The  above  rule  of  recovery  Is  especially  ap- 
plicable when  the  purchase  was  made  for  a 
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special  purpose,  which  purpose  was  known  to> 
the  vendor. 

Thus,  failure  of  a  vendor  to  deliver  a  quan- 
tity of  lumber  for  Joists  of  extraordinary 
length,  according  to  the  contract,  warrants  a 
recovery  of  special  damages,  where  the  ven- 
dor knew  when  he  entered  into  the  contract 
that  that  character  of  lumber  was  not  obtain- 
able at  the  place  of  delivery,  and  that  It  re- 
quired to  be  specially  prepared,  and  that  such 
preparing  could  only  be  done  at  a  place  far 
away  from  the  place  of  delivery.  Shouse  v. 
Neiswaanger,  18  Mo.  App.  286. 

And  one  who  gave  to  another  a  license  to 
cut  lumber  on  his  lands,  and  agreed  to  furnish 
the  latter,  at  a  reasonable  market  price,  all 
the  provisions  and  logging  supplies  needed  by 
him  during  the  continuance  of  the  contract^ 
and  afterwards  refused  to  furnish  such  sup- 
plies, is  liable  if  when  he  entered  Into  the 
contract  he  knew  that  the  other  party  would 
be  unable  to  obtain  such  supply  elsewhere,  an4 
that  he  could  not  carry  on  the  undertakings 
without  them,  and  knew  when  he  ceased  fur- 
nishing the  same  that  the  result  would  be  to 
compel  the  other  to  abandon  the  enterprise,  or 
to  seriously  embarrass  him  in  the  further  exe- 
cution thereof,  in  damages  for  such  abandon- 
ment or  embarrassment,  as  they  must  be 
deemed  to  have  been  contemplated  as  the  di- 
rect and  presumable  result  of  his  wrongful  act. 
Skagit  R.  &  Lumber  Co.  v.  Cole,  2  Wash.  57,. 
26  Pac.  1077. 

So.  where  one  party  agrees  to  furnish  an- 
other with  certain  stock  and  materials  to  be 
used  in  his  business  in  time  for  an  approaching 
state  fair,  with  direct  reference  to  the  in- 
creased trade  and  business  expected  on  that 
occaaion.  and  fails  to  comply  with  the  con- 
tract, and  the  other  party  is  unable  to  sup- 
ply himself  at  the  place  of  delivery,  which  In- 
ability is  known  to  the  vendor,  and  the  pur- 
chaser sufTers  loss  In  consequence,  he  Is  enti- 
tied  to  such  damage  as  he  can  prove  with  rea- 
sonable certainty  to  have  been  the  direct  and 
natural  result  of  the  failure  of  the  vendor  to 
comply  with  his  contract.  Richardson  v.  Chy- 
noweth,  26  Wis.  636. 

And  where  a  quantity  of  sewer  brick  wa» 
purchased  for  the  purpose  of  building  a  sewer, 
the  purpose  being  known  to  the  vendor,  and 
common  brick  would  not  answer.  It  is  compe- 
tent for  the  purchaser  to  prove,  in  an  action 
for  breach  of  the  contract  of  sale,  that  upon 
the  failure  of  the  vendor  to  deliver  the  brick 
as  agreed  he  endeavored  to  procure  other  sewer 
brick,  but  could  find  none  in  the  market,  and 
that,  in  consequence  of  the  failure  of  the  ven- 
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(1899)  124  N.  C.  322,  32  S.  E.  718— the 
jury  found  that  the  difference  between  the 
value  of  the  niachine  sent  and  what  it  would 
have  been  worth  if  it  had  come  up  to  con- 
tract was  $2,000.  As  $400  had  been  paid 
on  the  $2,337  purchase  price,  leaving  $1,937 
unpaid,  the  judge  gave  judgment  for  $63  in 
favor  of  defendant,  who  retained  the  ma- 
chinery, which  he  had  used  for  years.  This 
was  putting  the  worth  of  the  machinery 
when  bought  at  $337,  though  on  another  is- 
sue the  jury  found  it  had  depreciated  in 
value  $1,400  since  bought;  the  evidence  for 
the  defense  being  that  at  the  time  of  the 
purchase  it  was  worth  $1,500.  The  court 
held  that  the  second  issue  should  have  been 
''the  difference  between  the  value  of  the 
machinery  when  delivered  and  the  contract 
price."  The  court  had  already  said  the 
same  on  the  defendant's  appeal, — 111  N.  C. 


92,  15  S.  £.  940, — that  this  should  be  the 
abatement  of  the  purchase  price  for  breach 
of  warranty.  On  this  basis  the  defendant 
would  be  liable  for  $1,500,  less  payment 
$400, — t.  e.  $1,100, — and  interest,  which  i» 
evidently,  upon  the  evidence  and  all  tho 
findings  ^^e  j"st  result,  if  defendant's  evi- 
dence ts  to  bo  believed.  If  plaintiff's  is  to 
be  believed,  there  should  be  no  abatement, 
and  a  judgment  for  the  purchase  price  less 
payment  made  of  $400.  On  a  rehearing — 
(1900)  126  N.  C.  108,  35  S.  E.  236— the 
court  held  that  as  an  abstract  proposition  the 
defendant  could  show  what  such  a  machine 
as  he  had  contracted  for  "could  )iave  been 
bought  on  the  market^"  else  a. buyer  would 
lose  the  profit  of  a  good  bargain  if  he  had 
bought  at  less  than  the  market  price;  but 
further  held  that,  inasmuch  as  the  defend- 
ant in  his  answer  had  averred  that  the  val- 


dor  to  deliver  the  brick,  and  his  Inability  to 
obtain  them  elsewhere,  be  was  bindered  and 
delayed  in  flnlsbinsr  the  sewer,  to  sbow  tbe 
damaires  suffered  by  him.  Ramsey  v.  Tully, 
12  111.  App.  463. 

So,  damages  for  breacb  of  a  contract  to  fur- 
Bieb  machinery,  wblcb  conid  not  be  procured 
in  tbe  market,  to  a  projected  limited  partner- 
Alp  tbereafter  organised  by  the  parties  pur- 
chasing as  general  partners,  but  who  notified 
the  vendor  that  they  had  agreed  to  organise 
•  limited  partnership  of  whicb  they  were  to  be 
the  sole  members,  and  that  they  made  tbe  coo- 
tnct  to  enable  them  profitably  to  carry  on  bnsl- 
aesB  in  their  new  organlsatJon,  may  include 
loss  suffered  from  consequent  Inability  success- 
folly  to  establish  and  fit  out  the  proposed  busi- 
ness. Abbott  V.  Hapgood,  150  Mass.  248,  5 
L.  R.  A.  586,  22  N.  B.  907. 

And  where  a  manufacturer  of  fiues  for  cur- 
ing tobacco  contracted  with  a  tobacco  raiser  to 
deliver  certain  flues  to  him  which  he  never 
tent,  and  the  raiser  tried  to  buy  fines  else- 
where, but  could  not  do  so,  and  tben  borrowed 
txom  a  neighbor  some  old  cast-off  fines  in  bad 
condition,  by  the  use  of  which  his  tobacco  was 
Injured,  sncb  injury  is  the  necessary  conse- 
qoence  of  the  breach,  and  the  manufacturer 
Is  liable  therefor ;  since  it  must  be  deemed  com- 
mon knowledge,  in  localities  where  tobacco  is 
niltivated,  that  if  it  is  not  cut  and  cured  In  a 
certain  time  serious  loss  is  the  necessary  con- 
sequence. Neal  'V.  Pender-Hyman  Hardware 
Co.  122  N.  C.  104,  20  S.  E.  96. 

b.  MeoBure  of  damageB. 

1.  In  €ia»e  of  total  ataenoe  of  market, 

.  Since  a  purchaser  la  entitled  to  have  the 
goods  purchased,  in  case  of  breacb  of  the  con- 
tract by  the  vendor  when  there  Is  a  total  ab- 
'lence  of  a  market  in  which  to  obtain  them  he 
nuy,  as  a  general  rule,  procure  their  produc- 
tion as  economically  as  possible,  and  bold  the 
vendor  chargeable  with  the  difference  between 
the  cost  of  production  and  the  contract  price. 
The  damages  suffered  from  a  breacb  of  con- 
tract to  sell  and  deliver  an  article  is  not  what 
tbe  article  would  be  worth  to  the  purchaser 
nfier  he  had  procured  it,  but  what  It  would 
cost  him  to  procure  it.  Barnes  v.  Sellgman, 
Tm  Ilan,  330.  8  N.  T.  Supp.  834. 

When  goods  cannot  be  bought  in  market, 
vid  there  is  no  market  within  a  reasonable 
distance,  the  measure  of  damages  for  breach 
by  the  vendor  of  a  contract  for  tbe  sale  there- 
of is  stlli  the  difference  between  the  contract 
price  and  the  higher  value  of  the  goods  at  the 
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place  of  delivery,  and  this  must  be  ascertained 
by  an  investigation  into  what  It  would  cos^  the 
purchaser,  acting  in  good  faith  and  with  due 
diligence  and  reasonable  prudence,  to  procure, 
in  the  condition  required  by  the  contract  and 
delivered  at  the  place  therein  named  for  de- 
livery, the  kind  and  quantity  of  goods  con- 
tracted for,  the  investigation  sometimes  involv- 
ing ai»  Inquiry  into  the  cost  of  producing  or 
manufacturing  at  or  near  the  place  of  delivery 
of  the  article  contracted  for.  Paine  v.  Sher- 
wood. 21  Minn.  226. 

Thus,  in  Haskell  v.  Hunter,  23  Mich.  305, 
It  was  held  that  the  true  test  of  proper  com- 
pensation for  a  breach  of  contract  to  seU  and 
deliver  a  quantity  of  pine  flooring  is  w^at  it 
would  have  cost  the  purchaser  to  procure  at 
the  point  of  delivery,  and  at  the  time  or  times 
when  it  was  reasonable  and  proper  for  him  to 
supply  himself  lumber  of  the  kind  and  quality 
he  was  to  receive  under  the  contract;  and,  if 
It  is  impracticable  to  supply  himself  except  at 
retail  rates,  he  is  entitled  to  recover  at  such 
rates  from  the  vendor. 

And  In  Bush  v.  Fisher,  85  Mo.  App.  1,  the 
measure  of  damages  for  breach  of  a  contract 
for  the  sale  and  delivery  of  cord  wood,  where  k 
had  no  market  price  at  the  place  of  delivery, 
was  held  to  be  the  difference  between  the 
agreed  price  and  Its  reasonable  value  at  the 
piace  of  delivery  at  the  time  It  was  to  have 
been  delivered. 

8o,  the  measure  of  damages  for  breach  of  a 
contract  to  deliver  certain  specified  stock  Is  tbe 
difference  between  the  contract  price  and  what 
it  would  cost  to  procure  such  stock,  though 
such  stock  would  l)e  worthless  In  the  hands 
of  the  purchaser  so  far  as  money  value  Is  con- 
ceriyed,  and  though  the  only  method  of  procur- 
ing it  would  be  by  a  payment  of  tbe  face  value 
thereof  Into  the  treasury  of  the  company  and 
causing  It  to  be  Issued  by  the  corporation  In 
consideration  of  such  payment.  Barnes  v.  Sel- 
lgman. 55  Hun,  330,  8  N.  Y.  Supp.  834. 

And  in  case  of  breach  of  warranty  of  capac- 
ity of  maohluery  sold  which  bad  been  accepted 
by  the  vendee  the  rule  of  damages  is  the  differ- 
ence between  thi  value  of  the  machine  received 
and  what  It  would  have  cost  the  vendee  to  i>ur- 
chase  such  a  machine  as  that  described  I|f  the 
contmct  and  warranty.  Huyett  ft  S.  Mfg.  Co. 
V.  Gray,  126  N.  C.  108,  35  S.  B.  230. 

It  Is  to  be  observed  that  tbe  element  of  no 
market  value  does  not  appear  in  the  above 
case.  But  the  rule  was  adopted  on  a  rehearing 
granted  In  Huyett  &  S.  Mfg.  Co.  v.  Gray,  124 
N.  C.  322,  32  S.  E.  718,  slightly  modifying  the 
rule  there  laid  down  that  the  measure  of  dam- 
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ue  of  such  a  machine  as  he  had  contracted 
for  was  $2,337,  the  error  in  the  former  de- 
cision was  not  detrimental,  and  dismissed 
the  petition  to  rehear,  though  correcting  the 
abstract  proposition  of  law  to  conform  to 
Marsh  v.  MoPherBon,  106  U.  S.  709,  26  L. 
ed.    1139.    When  the  case  went  back,  the 

i'udge  below  allowed  the  defendant  to  amend 
lis  answer  to  allege  that  such  a  machine 
as  he  had  contracted  for  would  have  been 
worth  $3,500.  The  jury  evidently  so  found, 
as  they  assessed  defendant's  damages  at  $2,- 
000,  assessing  $1,400  again  as  the  deteriora- 
tion,' and  the  defendant's  evidence  being  that 
the  remains  were  worth  $100, — i.  e.  that  the 
machine  was  worth  $1,500  when  bought,  on 
which  only  $400  had  been  paid, — but  that 
the  machine  such  as  he  had  contracted  for 
would  have  been  worth  $3,500.  Deducting 
$2,000  abatement  for   breach   of  warranty 


from  the  balance  of  $1,937  due  on  the  pur- 
chase money,  the  defendant  again  recovered 
$r»3  and  costs,  besides  the  free  use  of  the 
machinery  till  worn  out,  and  even  keeps 
$100  of  scrap  iron  still  left.  But  it  ap- 
peared fro;n  defendant's  evidence  that  there 
IS  no  dry  kiln  in  the  market  that  would 
"dry  25,000  feet  of  North  Carolina  green 
sap  pine  with  80  horse  power  boiler  and  60 
pound  pressure."  The  defendant  thereup- 
on asked  the  following  instruction,  which 
should  have  been  given:  "If  the  jury  find 
that  there  was  no  apparatus  on  the  market 
which  had  the  capacity  claimed  for  that  in 
question,  th^n  what  its  value  was  would  be 
speculative,  and  not  a  fair  basis  to  estimate 
uie  damages;  and  in  that  case  the  measure 
of  damages  would  be  the  difference  in  value 
between  the  apparatus  as  delivered  and  the 
contract  price."    In  effect^  under  the  ruling 


ages  for  breach  of  warranty  of  capacity  of  a 
machine  sold  Is  the  difference  between  the  pur- 
chase price  and  the  value  of  the  machine  when 
received.  And  the  principal  case,  which  is  a 
subsequent  appeal  In  the  same  action,  first 
brings  to  light  the  fact  that  the  machine  was 
one  for  which  there  was  no  market  value,  and 
reinstates  the  rule  of  124  N.  C.  822,  82  8.  B. 
718,  on  the  ground  that,  there  being  no  market 
value  of  the  machine,  what  Its  value*  would 
have  been  If  as  warranted,  would  be  specula- 
tive, and  not  a  proper  basis  for  damages. 

I  So,  the  damages  to  be  assessed  for  breach 
of  contract  to  deliver  coal  tar,  from  which  the 
purchaser  Intended  to  manufacture  oil  and  fuel 
and  use  and  sell  It,  there  being  no  general 
market  for  the  coal  tar,  and  therefore  no  fixed 
market  price;  and  It  appearing  that  the  near- 
est point  from  which  It  could  be  procured  was 
a  city  a  long  distance  away,  and  that  it  was 
•costly  and  Inconvenient  to  transport,  and  would 
•cost  three  times  the  contract  price  to  bring  it, 
— are  the  difference  between  the  market  value 
of  the  manufactured  oil  and  fuel  and  the  cost 
of  the  coal  tar  in  its  crude  form,  with  the  cost 
of  manufacture  added.  Equitable  Gaslight 
Co.  V.  Baltimore  Coat  Tar  ft  Mfg.  Co.  65  Md. 
78,  3  Atl.  108. 

>  In  the  above  case  Grand  Tower  MIn.  Mfg.  ft 
Trsnsp.  Co.  v.  rhillips,  23  Wall.  471,  23  L. 
ed.  71.  iufra,  II.  b,  2,  was  distinguished  upon 
the  ground  that  the  commodity  in  that  case 
was  coal,  and  that  the  rule  applied  to  such  an 
article,  which  is  constantly  and  easily  trans- 
ported, might  work  great  injustice  if  applied 
to  nuch  an  article  as  coal  tar,  which  Is  costly 
and  difficult  tu  transport  to  any  distance. 

Likewise,  where  one  party  agrees  to  furnish 
another  with  timber  required  for  the  construc- 
tion of  three  bridges  at  a  specified  time,  place, 
and  price,  and  fails  to  do  so,  knowing  the  use 
which  is  to  be  made  of  It,  and  a  purchaser  em- 
ploys men  and  sends  them  into  the  adjacent 
woods  to  procure  the  necessary  timber  to  sup- 
ply the  deficiency.  If  there  is  no  other  way  of 
procuring  the  timber  or  If  that  way  is  the  or- 
dinary and  usual  way,  or  is  the  most  reason- 
able and  prudent  way  of  obtaining  the  timber 
contracted  for, — then  the  vendor  is  bound  to 
make  good  to  the  purchaser  the  difference  be- 
tween the  cost  of  the  timber  and  the  contract 
price ;  but  if  this  Is  an  unusual  and  extraordi- 
nary mode  of  procuring  the  timber,  the  vendor 
will  not.  In  the  absence  of  special  circumstan- 
ces, be  liable  for  anything  more  than  the  d!f 
ference  between  the  contract  price  and  the  cost 
of  the  timber  procured  In  the  usual  and  ordi- 
nary way.  Paine  v.  Sherwood,  21  Minn.  225. 
67  L.  R.  A. 


And  where  a  granite  company  agreed  to  fur- 
nish to  a  contractor  having  a  contract  for  the 
erection  of  a  building  with  granite  of  such 
quality  and  color  as  would  meet  the  approval 
of  the  architect,  which  was  required  to  be 
dressed  in  a  certain  manner  and  to  fit  a  partic- 
ular place,  and  to  be  In  compliance  with  cer- 
tain specifications,  and  there  was  no  open 
market  for  such  stone  dressed  In  that  manner, 
and  a  part  of  the  structure  was  completed 
with  granite  already  furnished,  and  he  failed 
and  refused  to  furnish  the  rest ;  and  there  were 
only  two  quarries  available  at  which  to  obtain 
the  stone,  answering  the  requirements;  and. 
In  order  to  do  so,  he  opened  one  of  the  two 
quarries, — ^the  expense  which  he  necessarily  In- 
curred in  doing  so,  the  payment  of  additional 
freight,  and  the  expense  of  dressing  the  stone, 
are  all  elements  to  be  considered  In  determin- 
ing the  cost  of  completing  the  contract,  and 
the  question  of  damages,  with  which  the  sub- 
contractor was  chargeable  for  his  breach  of 
contract.  Gallagher  v.  Baird,  54  App.  DIv. 
398.  6C  N.  Y.  Supp.  759,  Affirmed  in  170  N.  Y. 
6tt6,  62  N.  E.  1095. 

Reasonable  value  of  the  article  purchased, 
however,  has  been  adopted  In  cases  in  which 
the  circumstances  were  such  that  the  cost  of 
production  could  not  be  ascertained,  or  would 
not  furnlbh  an  accurate  and  satisfactory  meas- 
ure of  damages. 

Thus,  breach  of  an  agreement  on  the  part 
of  a  railroad  company  to  give  a  person  a  pass 
over  Its  road  for  himself  and  family  for  his 
lifetime  warrants  a  recovery  by  him,  against 
the  company,  of  such  damages  as  a  pass  for 
life  for  himself  and  family  would  be  worth,  ap- 
proximating certainty  as  closely  as  the  nature 
of  the  case  will  admit.  Erie  ft  P.  R.  Co.  v. 
Douthet,  88  Pa.  243,  32  Am.  Rep.  451. 

And  the  burden  of  proof  rests  with  the  plain- 
tiff In  such  a  case,  since  he  knows  the  number 
of  his  family  and  the  customary  number  of 
trips  made  by  himself  and  them.     /bid. 

And  the  measure  of  damages  In  an  action 
for  breach  of  warranty  and  for  fraudulent  mis- 
representations In  a  sale  of  coupons  of  mort- 
gage bonds  of  a  street  railway  company,  and 
for  concealment  of  material  facts  on  the  part 
of  the  vendor,  is,  in  the  absence  of  evidence  as 
to  their  value,  the  price  of  the  coupons  paid 
by  the  purchaser,  with  interest.  South  Cov- 
ington ft  C.  S.  R.  Co.  V.  Gcst,  34  Fed.  628. 

And  in  an  action  for  breach  of  a  contract  for 
the  exchange  of  bonds,  in  which  it  appears  that 
the  bonds  of  which  a  delivery  was  refused  bad 
no  market  value,  evidence  that  the  bonds  were 
secured  by  a  mortgage  on  a  railroad  to  trustees 
a  part  of  which  had  been  graded,  which  was 
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in  our  previous  decisions,  the  issue  should 
be  only  one, — simply,  what  was  the  value  of 
the  machinery  when  delivered?  The  de- 
fendant, having  accepted  and  used  the  ma- 
chinery, is,  upon  the  evidence  as  heretofore 
uniformly  given  in  his  behalf,  entitled  to 
damages  for  breach  of  warranty  by  abating 
the  purchase  price  down  to  the  real  value 
of  the  machinery  when  delivered,  if  the  jury 
find  there  was  a  breach  of  warranty.  The 
plaintiff's  evidence  has  been  that  it  was 
worth  $2,337;  the  defendant's  that  it  was 
worth  $1,500.  Whatever  the  jury  find  that 
it  was,  the  agreed  amount  of  payment, — 
$400 — should  be  deducted,  and  the  plaintiff 
is  entitled  to  a  judgment  for  the  difference, 
with  interest  and  costs.  Any  other  result 
would  be  a  miscarriage  of  justice.  The  de- 
fendant is  not  entitled  to  speculative  dama- 
ges for  an  ideal  machine  which  was  not  on 


the  market  in  1889,  and  which,  by  his  own 
evidence,  is  not  on  the  market  now.  It 
could,  therefore,  have  no  market  value.  Aa 
the  claim  and  delivery  remedy  is  now  out  of 
the  question,  the  issue  as  to  deterioration 
has  become  useless.  The  above  measure  of 
damages  has  been  laid  down  by  us  in  all  the 
previous  decisions  in  this  case,  and  the  case 
must  have  gone  off  upon  them  but  for  the 
amendment  allowing  defendant  to  charge 
that  he  had  contracted  to  buy  a  new  ma- 
chine worth  $3,500  of  the  manufacturers  for 
$2,337.  This  was  an  ideal  valuation,  as 
there  was  no  such  machine,  and  no  market 
value  for  it.  This  his  own  evidence  has  es- 
tablished by  showing  that  no  machine  of 
that  description  was  then  or  is  now  made. 
If  defendant  insists  on  his  damages  being 
assessed  in  a  separate  issue,  the  court  should 
give  above  instruction  if  there  is  evidence  to 


worth  about  the  amount  the  bonds,  is  compe- 
tent, on  the  question  of  the  damages  suffered, 
to  prove  the  value  of  the  bonds.  Murray  v. 
Stanton,  90  Mass.  345. 

2.  When  goo<U  toei-e  ohtadnahle  at  other  mar- 
kets. 

Where  there  is  no  market  price  for  goods  at 
a  place  where  they  are  to  be  delivered  by  rea^ 
■on  of  the  want  of  dealers  or  the  want  of  the 
commodity,  then  the  actual  value  at  such  place 
can  be  ascertained,  for  the  purpose  of  deter- 
mining the  amount  of  damages  for  failure  to 
deliver,  by  proof  of  the  market  value  in  other 
markets  with  the  cost  of  transportation  added 
or  deducted  as  the  case  may  be;  such  other 
markets  to  be  at  the  nearest  convenient  pomt 
where  goods  of  the  quality  and  quantity  can  be 
bought  or  sold.  McDonald  v.  Unaka  Timber 
Co.  88  Tcnn.  38,  12  8.  W.  420 ;  Paine  v.  Sher- 
wood, 21  Minn.  225 ;  Furlong  v.  Polleys,  30  Me. 
491,  50  Am.  Dec.  635;  Cobb  v.  Whitsett,  51 
Ho.  App.  146 ;  Stevens  v.  Lyford,  7  N.  H.  360. 

And  this  would  be  the  measure  of  damages 
in  such  case,  and  not  what  it  cost  the  purchaser 
to  procure  a  supply  of  the  goods  at  that  place. 
Furlong  v.  Polleys,  30  Me.  491,  50  Am.  Dec. 
635. 

In  such  case  the  goods  may  be  bought  In  the 
nearest  market  or  where  they  can  be  procured 
00  the  most  advantageous  terms,  and  the  ad- 
ditional cost  and  expense  be  charged  to  the 
vendor,  who  failed  to  comply  with  his  contract. 
Vickery  v.  McCormick,  117  Ind.  594,  20  N.  E. 
495. 

Thus,  the  measure  of  damages  where  a 
vendor  of  a  quantity  of  cotton  fails  and  refuses 
to  deliver  to  the  purchaser  the  goods  sold,  and 
the  price  has  not  been  paid,  and  it  is  practi- 
cable for  the  purchaser  to  obtain  the  goods 
elsewhere,  is  the  excess  of  the  cost  of  such 
goods  over  the  contract  price,  together  with 
•neb  reasonable  expense  and  loss  as  are  neces- 
Mrily  Incurred  in  procuring  them.  McFadden 
T.  Henderson,  128  Ala.  221,  29  So.  640. 

And  proof  that  a  purchaser  of  cotton,  after 
l»elng  notified  by  the  vendor  of  his  refusal  to 
deliver  the  cotton,  went  into  the  market  and 
purchased  the  quantity  contracted  for  as 
qnickly  and  cheaply  as  possible  at  a  loss  of  a 
designated  amount  per  bale,  is  admissible  in 
evidence,  in  an  action  for  the  breach,  to  show 
the  amoont  of  damages  which  should  be  al- 
lowed, where  it  appears  that  he  could  not  pur- 
chase the  cotton  at  the  place  of  delivery.     Ibid. 

And  evidence  of  the  price  of  hay  at  a  place 
8  miles  away  from  the  place  of  delivery  Is  ad- 
miislble  in  an  action  for  damage  for  breach  of 
57  L.  R.  A. 


contract  to  deliver  hay,  there  being  no  market 
for  it  at  the  place  of  delivery.  Deifendorff  v. 
Gage,  7  Barb.  18. 

So,  where  a  party  contracts  to  deliver  logs 
at  a  particular  place  and  within  a  definite  time, 
and  no  payment  has  been  made,  and  there  is 
no  market  value  therefor  at  the  time  and  place 
of  delivery,  their  value  at  the  nearest  point 
which  affords  a  market  and  at  which  sales  are 
usually  made  should  be  ascertained  in  deter- 
mining the  amount  of  damages  sustained  by 
the  breach.     Berry  v.  Dwlnel,  44  Me.  255. 

And  breach  of  a  contract  for  the  sale  anTl  de- 
livery of  a  large  quantity  of  white  oak  lumber 
of  a  certliln  grade  and  quality  to  be  used  in 
the  construction  of  an  insane  asylum,  where 
such  lumber  cannot  be  had  in  the  market  at  the 
place  where  the  asylum  is  to  be  built,  warrants 
the  purchaser  in  buying  at  the  nearest  market 
where  it  can  be  procured  on  advantageous 
terms,  and  in  charging  the  additional  cost  and 
expeuMe  to  the  vendor.  Vickery  v.  McCormick, 
117  Ind.  694.  20  N.  E.  495. 

And,  in  the  absence  of  an  actual  market  for 
goods  of  a  certain  quantity  and  quality,  such  as 
lumber,  at  the  place  of  delivery,  the  true  value 
there  may  be  ascertained,  for  the  purpose  of  de- 
termining the  amount  of  damages  occasioned 
by  nondelivery,  by  proof  of  the  market  value  at 
the  nearest  point  where  such  quantity  and  qual- 
ity of  goods  could  be  bought  and  sold,  and  to 
which  goods  from  the  place  of  delivery  were 
usually  sent  for  the  market,  with  a  deduction 
for  cost  of  transportation,  though  It  appears 
that  a  limited  number  of  sales  of  such  goods  in 
small  quantities  had  been  made  at  nearer 
places.  McDonald  v.  Unaka  Timber  .  Co.  88 
Tenn.  38,  12  8.  W.  420. 

And  where,  in  an  action  for  breach  of  con- 
tract for  the  sale  iftid  delivery  of  a  quantity  of 
spruce  plank,  there  is  no  evidence  of  the  value 
of  such  plank  at  the  place  of  delivery,  evidence 
is  admissible  as  to  its  value  at  other  places, 
not  only  in  the  neighborhood  of  the  place  of 
delivery,  but  also  at  distant  places  where  there 
is  a  market  for  it,  in  connection  with  proof  of 
the  expense  of  transportation  between  such 
places  and  the  place  of  delivery.  Wemple  v. 
Stewart,  22  Barb.  154. 

So,  the  measure  of  damages  for  breach  of 
contract  for  the  sale  of  a  large  number  of  pat- 
ent fruit  Jars  by  failure  of  the  vendor  to  de- 
liver a  part  of  the  Jars  contracted  to  be  de- 
livered, where  the  articles  could  not  then  be 
had  in  the  market  at  the  place  of  delivery,  is 
the  difference  between  the  contract  price  and 
what  they  could  be  purchased  for  In  the  near- 
est market,  together  with  the  additional  cost 
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Dec, 


lb  at  purport.  If  the  jury  find  that  the  ma- 
eliinedid  not  come  up  to  the  warranty,  the 
defendant  should  pay  for  the  real  value  at 
the  time  of  purchase  of  the  machine  be 
bought,  used,  and  wore  out;  and,  if  it  is  less 
than  the  contract  price,  it  is  for  the  jury 
to  assess  its  value  at  date  of  purchase,  and 
the  court  should  deduct  the  admitted  pay- 


ment, and,  as  already  said,  render  judgment 
for  the  balance,  with  interest  from  date 
when  purchase  money  was  due,  without,  of 
course,  the  attorney's  fee  of  10  per  cent  stip- 
ulated for  in  the  contract  ( Turner  v.  Boger, 
126  N.  C.  300,  49  L.  R.  A.  690,  35  S.  E.  592, 
and  cases  cited),  and  for  costs. 
Error. 


ot  getting  them  to  the  place  of  delivery.  Capen 
V.  De  (?telger  Glass  Co.  105  111.  185. 

And  hrcRcb  of  contract  for  the  sale  of  a  large 
quantity  of  coal  to  be  delivered  at  stated  times 
and  In  stn'ted  quantities,  by  a  failure  to  deliver, 
warrants  a  recovery,  where  there  was  no  mar- 
ket at  which  coal  could  be  purchased  at  the 
place  of  delivery  except  that  made  by  the 
vendor  Itself,  of  the  price  the  purchaser  would 
have  had  to  pay  for  it  In  the  quantities  it  was 
entitled  to  receive  under  the  contract,  at  the 
nearest  available  market  where'  It  could  be  ob- 
tained, lees  the  prIVe  stipulated  for  by  the  con- 
tract, with  the  addition  of  the  increased  ex- 
pense of  transportation  and  hauling.  Grand 
Tower  Min.  Mfg.  &  Transp.  Cow  v.  Phillipa,  23 
Wall.  471,  23  L.  ed.  71. 

In  ascertaining  the  measure  of  damages  for 
the  nonperformance  of  a  contract  to  deliver  an 
article  of  merchandise  at  a  fixed  time  and  at  a 
specified  place,  however,  evidence  of  the  value 
of  the  article  at  other  places  In  the  vicinity  of 
the  place  of  delivery  Is  inadmissible  where  the 
evidence  is  clear  and  explicit  as  to  the  value 
thereof  at  the  place  of  delivery ;  but  when  the 
evidence  as  to  such  value  Is  not  clear,  evidence 
as  to  .Its  value  at  other  places  may  be  resorted 
to,  to  ascertain  the  value  at  the  place  of  deliv- 
ery.    Gregory  v.  McDowel,  8  Wend.  485. 

And  the  price  of  coal  at  neighboring  places 
where  coal  Is  distributed  and  sold,  though  it 
may  afford  a  basis  for  estimating  the  profits 
which  a  purchaser  of  coal  might  have  made 
had  that  stipulated  for  been  delivered,  cannot 
be  adopted  in  an  action  for  breach  of  the  con- 
tract of  sale  as  a  guide  to  the  actual  damage 
sustained,  so  long  as  any  more  direct  method 
is  within  reach.  Grand  Tower  MIn.  Mfg.  & 
Transp.  Co.  v.  rhillips,  23  Wall.  471,  23  L.  ed. 
71. 

3.  When  goods  toere  ohtainable  at  other  timet. 

Where,  in  an  action  for  breach  by  a  vendor 
of  a  contract  of  sale,  there  had  been  no  sales 
of  the  article  in  question  at  the  exact  time 
when  the  contract  called  for  the  delivery,  it  Is 
proper  to  show  the  price  of  it  immediately  be- 
fore and  after  that  time.  Dana  v.  Fiedler,  1 
B.  D.  Smith,  463. 

And  where  in  an  action  for  breach  of  a  con- 
tract for  the  sale  and  delivery  of  logs  and  lum- 
ber it  appears  that  the  lumber  had  no  market 
value,  It  is  not  reversible  ert-or  to  permit  evi- 
dence as  to  what  the  logs  and  lumber  agreed  to 
1)€  furnished  by  the  contract  were  worth  from 
the  time  of  the  failure  to  deliver  to  the  time  of 
the  Institution  of  the  suit.  Pape  v.  Ferguson 
(Ind.)  62  N.  E.  712. 

But  the  range  of  the  market  value  of  madder 
for  the  period  of  three  months  before  and  after 
the  day  when,  by  the  contract  In  question,  de- 
livery was  due,  Is  properly  excluded  in  an  ac- 
tion for  breach  of  contract  for  the  delivery  of  a 
quantity  of  madder,  though  no  sales  were 
shown  on  the  precise  day  of  delivery,  where 
sales  were  shown  to  have  taken  place  within 
about  two  weeks  of  that  time,  as  In  such  case 
the  question  is  too  broad.  Dana  v.  Feldler, 
12  N.  Y.  40,  62  Am.  Dec.  130,  1  E.  D.  Smith, 
463. 
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4.  When  purchtued  for  epecial  purpose. 
(a)  The  general  rule. 

The  rule  that  the  measure  of  damages  for 
breach  of  a  contract  of  sale  is  the  difference 
between  the  contract  price  and  the  market 
price  at  the  time  and  place  of  delivery  does  not 
apply  where  a  specific  article  Is  bought  for  a 
specific  purpose  known  to  the  vendor  at  the 
time  of  sale,  and  such  article  cannot  be  had 
in  the  market,  or  has  no  ascertainable  value. 
Ramsey  v.  Tully,  12  111.  App.  463;  Benton  v. 
Fay,  64  111.  417;  Den  Bleyker  v.  Gaston,  07 
Mich.  354,  56  N.  W.  763. 

Where  parties  contract  for  articles  with  ref- 
erence to  use  or  sale  on  some  particular  oc- 
caslon,  and  by  reason  of  want  of  time,  or  their 
situation  in  respect  to  the  market,  they  would, 
on  failure  to  receive  them  on  the  contract,  be 
unable  to  supply  themselves  for  that  occasion, 
and  the  party  contracting  to  supply  them  Is  ad- 
vised of  the  special  purpose  of  the  thing,  and 
damage  naturally  accrues  from  failure  to  com- 
plete It,  the  party  breaking  the  contract  Is  re- 
sponsible for  such  damage  as  Is  the  direct  and 
natural  result  of  his  failure,  though  beyond  the 
mere  difference  between  the  contract  and  mar- 
ket price.  Richardson  v.  Chynoweth,  26  Wis. 
656. 

In  such  case  the  vendor  will  be  held  to  have 
contracted  with  reference  to  the  known  pur- 
pose, not  merely  in  respect  to  the  kind  and 
quality  of  the  goods,  but  also  In  respect  to  the 
injury  to  result  from  a  breach, — especially 
when  it  is  evident  that  in  case  of  the  breach 
the  vendee  will  be  unable  to  obtain  like  goods 
in  time  to  accomplish  such  purpose.  Stewart 
V.  Power,  12  Kan.  596. 

(b)  For  resale. 

Where  the  article  sold  cannot  be  obtained  la 
the  market  or  elsewhere  so  that  the  purchaser 
cannot  supply  himself  with  it  from  other 
sources,  the  measure  of  damages  for  breach  of 
the  contract  to  deliver  it  Is  the  actual  loss 
which  he  has  sustained,  and  if  he  has  made  salo 
of  the  article  to  another,  and  by  reason  of  the 
failure  of  his  vendor  to  deliver  he  Is  prevented 
from  filling  his  contract  with  his  purchaser,  his 
measure  of  damages  Is  the  difference  between 
the  price  at  which  he  sold  and  the  price  which 
he  had  agreed  to  pay.  Ix>e8cher  v.  Delsterberg, 
26  111.  App.  521;  Booth  v.  Spuytcn  Duyvil  Roll- 
ing Mill  Co.  60  N.  Y.  487 ;  Trigg  v.  Clay,  88 
Va.  3^0,  13  S.  E.  434  :  Gr^bert-Borgnls  v.  Nu- 
gent. L.  R.  15  Q.  B.  Dlv.  85,  54  L.  J.  Q.  B.  N. 
S.  511 ;  Borrles  v.  Hutchinson,  18  C.  B.  N.  S. 
445,  34  L.  J.  C.  P.  N.  S.  169,  11  Jur.  N.  S.  267. 
11  L.  T.  N.  S.  771,  13  Week.  Rep.  386. 

Unless  the  price  In  the  subcontract  Is  shown 
to  be  extravagant,  or  of  an  unusual  and  excep- 
tional character.  Booth  v.  Spuyten  Duyvil 
Rolling  Mill  Co.  60  N.  Y.  487. 

Thus,  the  measure  of  damages  for  breach  of 
a  contract  of  sale  of  boiler  tubes  at  an  agreed 
price,  upon  the  faith  of  which  the  purchaser 
contracted  with  a  third  party  to  sell  the  goods 
to  him  at  an  advanced  price,  where  no  other 
article  of  a  similar  kind  could  be  procured  in 
the  market.  Is  the  amount  he  lost  by  reason 
of  not  being  able  to  garform  k*«  agreement  te 
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"deliver  the  pipe  to  the  tblrd  person  at  an  ad- 
vanced price.  McKay  v.  Riley,  65  Cal.  623,  4 
Pac.  667. 

So,  the  damages  for  breach  of  a  contract  for 
-Che  manufacture  and  delivery  of  plow  fenders 
Co  be  completed  at  a  designated  time,  designed, 
"to  the  knowledge  of  the  vendor,  for  sale  to 
formers  for  use  in  cultivating  crops  during  that 
-season,  may  be  based  on  the  expected  profits  of 
.«  resale  thereof,  where  such  fenders  were  a 
new  appliance  which  could  not  be  found  in  the 
market,  and  the  purchaser  endeavored  to  make 
^contracts  with  other  factories  to  have  the 
fenders  manufactured  after  the  failure  of  the 
vendor  to  comply  with  his  agreement,  but  was 
unable  to  do  so  except  at  a  considerable  ad- 
vance in  price,  and  then  too  late  for  their 
•proper  advertisement  to  farmers.  Guenther 
V.  Taylor,  23  Ky.  L.  Rep.  536.  63  S.  W.  439. 

And  the  measure  of  damages  for  breach  of  a 
-contract  for  the  sale  and  delivery  of  a  quantity 
■ot  binding  twine,  where  the  purchaser  was  un- 
■able  to  purchase  twine  of  the  same  character 
-and  description,  and  the  vendor  knew  at  the 
time  of  the  purchase  that  it  was  made  with  a 
view  to  a  resale,  is  the  difference  between  the 
celling  price  plus  the  freight  thereon  to  tht 
place  of  resale,  and  the  price  for  which  it  could 
Lave  been  sold  by  the  purchaser  at  his  place  of 
t>u8lneas.  Bluegrass  Cordage  Co.  v.  Luthy  & 
•Co.  98  Ky.  583,  33  S.  W.  835. 

And  where  a  manufacturer  of  hats  employed 
an  agent  in  a  city  as  sole  agent  for  that  place, 
■and  such  agent  ordered  a  large  quantity  of 
Ills  hats,  which  were  well  known  and  worn  ex- 
-cluslvely  by  many  persons,  and  the  manufac- 
turer afterwards  revoked  the  agency  and  re- 
fused to  send  a  part  of  the  hats  ordered,  the 
jury,  in  an  action  for  the  breach,  should, take 
Into  consideration  what  the  purchaser  would 
luLve  made  had  he  sold  all  the  hats,  in  connec- 
tion with  the  probability  as  to  how  many  of 
them  he  could  sell,  and  how  many  he  would 
have  to  carry  over  beyond  the  season,  and  the 
probability  as  to  his  losing  some  accounts,  and 
the  question  whether  his  demand  for  such  hats 
might  have  been  supplied  by  hats  of  some 
other  manufacture.  More  v.  Knox,  52  App. 
Div.  145.  64  N.  Y.  Supp.  1101. 

And  evidence,  in  such  case,  as  to  the  value 
«f  such  hats  at  retail  In  the  place  where  they 
were  to  be  sold  is  admissible,  where  the  only 
<K>ssibIe  way  by  which  the  agent  could  fill  his 
orders,  if  at  all.  was  by  purchasing  such  hats 
•of  another  agent  appointed  in  his  place  at  re- 
tail prices,  not  to  establish  the  measure  of  dam- 
ages, but  as  a  fact  to  be  considered  by  the  Jury 
to  enable  them  to  ascertain  in  the  best  manner 
possible  the  value  of  the  hats,  and  to  adjust 
the  damages  for  the  breach.     Ibid. 

So.  one  who,  having  a  French  customer  in 
Paris,  contracted  with  another  for  a  supply  of 
flklns  of  a  particular  shape  and  description, 
a.t  specified  prices,  to  enable  him  to  fulfil  his 
contract  with  the  Paris  customer,  which  cor- 
responded substantially  with  the  contract 
with  the  vender,  the  vendor  knowing  all 
the  terms  of  his  contract  with  the  Paris 
customer  except  the  price,  is  entitled  to  re- 
cover of  the  vendor,  upon  breach  thereof,  there 
being  no  market  for  goods  of  the  description 
contracted  for,  not  only  the  amount  of  profits 
he  would  have  made  had  he  been  able  to  fulfil 
"his  contract  with  the  Paris  customer,  but  also 
anch  damages  as  he  was  compelled  to  pay  to  the 
Paris  customer  for  breach  of  his  contract  with 
him ;  and  in  estimating  such  damages  the 
determination  of  the  French  court  in  which  he 
mtiu  sued  will  be  taken  as  determining  the 
proper  amount,  in  the  absence  of  any  showing 
that  It  was  unreasonable.  Or6bert-Borgnis  v. 
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Nugent,  L.  R.  16  Q.  B.  Div.  85,  54  L.  J.  Q.  B. 
N.  8.  511. 

In  the  above  case  Borries  v.  Hutchlnsop,  18 
C.  B.  N.  S.  445,  34  L.  J.  C.  P.  N.  S.  169.  11 
Jur.  N.  S.  207,  11  L.  T.  N.  S.  771,  13  Week. 
Rep.  380,  in/r<i,  was  distinguished  upoa  the 
ground  that  in  that  case  the  particulars  of  the 
penalties  were  not  made  known  to  the  defend- 
ant, and  therefore  he  was  not  held  liable  for 
them. 

Extraordinary  and  unusual  profits,  however, 
lost  by  a  purchaser  of  goods  on  account  of  the 
vendor's  failure  to  comply  with  his  agreement, 
cannot  be  recovered  as  damages  for  breach  of 
the  contract  of  sale,  although  the  vendor  had 
reason  to  know  that  there  was  no  established 
market  price  for  such  goods,  and  knew  that 
the  goods  were  bought  to  fill  a  previous  con- 
tract with  a  third  person,  if  he  did  not  know, 
and  could  not  reasonably  have  been  presumed 
to  have  In  contemplation,  a  price  which  would 
yield  such  profit.  Guetzkow  Bros.  Co.  v.  A.  H. 
Andrews  A  Co.  92  Wis.  214,  52  L.  B.  A.  209, 
66  N.  W.  110. 

And  the  damages  which  a  purchaser  of  caus- 
tic soda  1.^  entitled  to  recover  for  breach  of  a 
contract  of  sale.  wbe<n  the  vendor  knew  at  the 
time  of  the  salA  \tm:  the  vendee  bought  it  to 
sell  again  on  tie  continent,  but  did  not  know 
that  it  was  to  b«-  sold  In  Russia,  although  he 
learned  it  afterwards,  there  being  no  market 
for  caustic  soda,  are  the  loss  of  profit  on  the 
sale  which  the  vendee  had  contracted  to  make, 
together  with  the  Increased  cost  of  freight  and 
insurance  in  Russia,  but  do  not  include  dam- 
ages which  he  was  compelled  to  pay  to  his 
vendee  for  the  breach  of  a  subcontract  of  sale 
made  by  him  to  a  consumer  of  the  article. 
Borries  v.  Hutchinson,  18  C.  B.  N.  S.  445,  34 
L.  J.  C.  P.  N.  S.  169,  11  Jur.  N.  S.  267,  11  L. 
1.  N.  8.  771,  13  Week.  Rep.  386. 

And  while  one  who,  having  a  contract  with 
a  Russian  railway  company  to  deliver  a  quan- 
tity of  wagons,  with  a  penalty  for  fallnre  or 
delay  to  do  so,  enters  into  a  contract  with  an- 
other by  which  the  latter  is  to  furnish  a  quan- 
tity of  wheels  and  axles,  made  according  to 
tracings  which  are  to  be  used  in  making  the 
wagons,  the  manufacturer  being  Informed  of 
the  contract  with  the  Russian  railway  com- 
pany, but  not  of  the  penalty  therein  contained, 
is  entitled  to  recover  of  the  manufacturer, 
where  the  manufacturer  delays  the  completion 
of  his  work,  and  as  such  wheels  and  axles  can- 
not be  obtained  in  any  market,  and  the  pur- 
chaser Is  delayed  and  has  to  pay  a  penalty  to 
ihe  Russian  company,  a  reasonable  compensa- 
tion for  the  lk^3  of  the  use  of  the  wagons  dur- 
ing the  period  of  delay, — he  Is  not  entitled  to 
damages,  as  matter  of  right,  for  the  amount  of 
the  penalties  paid  by  him.  Elblnger  Actlen- 
Gesellschafft  v.  Armstrong.  L.  R.  9  Q.  B.  473, 
23  Week.  Rep.  127,  43  L.  J.  Q.  B.  N.  S.  211,  30' 
L.  T.  N.  S.  871. 

So,  one  who  purchased  a  quantity  of  orange 
shellac  from  another,  which  goods  were  not 
procurable  In  the  market,  for  the  purpose  of 
fulfilling  a  contract  of  resale,  the  vendor  not 
knowing  of  the  subcontract,  but  knowing  that 
the  purchase  was  nade  for  the  purpose  of  re- 
sale. Is  not  entitled  to  recover,  on  failure  o\ 
his  vendor  to  perform  his  contract,  thereby  pr* 
venting  him  from  performing  his.  for  the  losb 
of  the  profits  on  the  subsale.  Thol  v.  Hender- 
son, L.  R.  8  Q.  B.  Div.  467. 

In  the  above  case  Borries  v.  Hutchinson,  18 
C.  B.  N.  S.  445,  34  L.  J.  C.  P.  N.  8.  169,  11 
Jur.  N.  S.  207,  11  L.  T.  N.  8.  771,  13  Week. 
Rep.  liSG,  supra,  was  distinguished  upon  the 
ground  that  in  that  case  the  existence  of  the 
subcontract  was  known  to  the  seller  at  the  time 
of  the  sale,  or,  at  all  event*,  the  fact  was  known 
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to  tbe  teller  that  the  goods  were  purchased  for 
a  specific  purpoae,  and  that,  delivery  being  re- 
quired for  that  specific  purpose,  the  buyer 
would  Incur  loss  by  such  nondelivery  as  would 
prevent  bis  effecting  that  specific  purpose. 

Th6  mere  circumstance,  however,  that  a 
vendor  does  not  know  the  precise  price  speci- 
fied In  a  contract  between  his  vendee  and  an- 
other will  not  exonerate  him  from  liability  for 
the  difference  between  tbe  principal  contract 
price  and  the  subcontract  price  for  breach  of 
his  contract,  where  the  goods  cannot  be  other- 
wise obtained.  It  Is  only  requisite  that  the 
partlen  should  have  such  knowledge  of  special 
circumstances  affecting  the  question  of  dam- 
ages, as  that  It  may  be  fairly  Inferred  that  they 
contemplated  a  particular  rule  or  standard  for 
estimating  them,  and  entered  into  the  contract 
upon  that  basis.  Booth  v.  Spuyten  Duyvil 
Holling  Mill  Co.  60  N.  Y.  487. 

And  a  reasonable  and  fair  prqfit  lost  by  <a 
purchaser  of  goods  may  be  recovered  as  dam- 
ages, for  the  failure  of  the  vendor  to  comply 
with  his  agreement,  where  he  had  reason  to 
know  that  there  waa  no  established  market 
price  for  such  goods,  and  knew  what  the  goods 
were  bought  for,  although  he  did  not  know  the 
price  that  was  to  be  obtained  by  the  vendee  un- 
der his  contract  with  a  third  person.  Guets- 
kow  Bros.  Co.  v.  A.  U.  Andrews  &  Co.  92  Wis. 
214,  52  L.  R.  A.  209,  66  N.  W.  119. 

And  one  who  agrees  to  make  and  deliver  at 
his  mill  a  specified  quantity  of  steel  caps  for 
railway  rails,  knowing  that  the  other  party  has 
a  contract  with  a  railway  company  for  making 
rails,  and  that  the  steel  caps  are  to  be  used 
and  are  necessary  to  enable  him  to  perform  his 
contract,  both  parties  being  aware  that  such 
caps  cannot  be  procured  elsewhere  In  season  to 
enable  the  purchaser  to  fulfil  his  agreement, 
and  that  such  caps  have  no  market  value  when 
separated  from  the  rest  of  the  rail,  is  liable, 
on  failure  to  perform  his  contract  by  not  man- 
ufacturing and  delivering  a  large  number  of  the 
steel  caps,  for  the  difference  between  the  sub- 
contract price  and  tbe  principal  contract  price. 
Booth  V.  Spuyten  Duyvll  Rolling  Mill  Co.  60 
N.  Y.  487. 

So,  the  jury.  In  an  action  against  a  con- 
tractor for  the  removal  of  dead  animals  from 
a  city  for  breach  of  a  contract  to  sell  and  de- 
liver the  carcasses  of  all  animals  collected  In 
the  city  for  a  specified  period,  to  be  delivered 
as  rapidly  as  the  health  laws  require,  may  take 
Into  consideration,  for  the  purpose  of  measur- 
ing the  damages,  the  amount  of  net  profits 
which  the  evidence  shows  the  plaintiff,  who 
had  a  factory  In  which,  by  certain  processes, 
he  manufactured  various  portions  of  such  car- 
casses Into  valuable  and  marketable  commodi- 
ties, would  have  made  by  bis  process  with  his 
machinery  from  the  number  of  animals  which 
the  defendant  had  gathered,  and  which,  under 
the  contract,  he  had  agreed  to  deliver.  Stern- 
fels  V.  Clark,  2  Hun,  122,  Affirmed  In  70  N.  Y. 
608. 

And  where  a  wine  merchant,  having  a  cus- 
tomer whose  ship  was  about  to  sail,  purchased 
a  quantity  of  champagne  from  a  wine  broker 
for  such  customer  for  delivery  on  his  ship, 
and  the  wine  broker  refused  to  deliver 
the  wine,  and  champagne  of  that  brand 
and  quality  was  not  obtainable  In  the  market, 
so  as  to  enable  him  to  purchase  a  substitute, 
the  rule  of  damages  in  the  action  against  the 
wine  broker  for  conversion  is  to  ascertain  the 
actual  value  of  the  goods  at  the  time  of  the 
conversion  by  determining  what  tbe  customer, 
who  was  solvent,  bad  agreed  to  pay  for  them. 
Prance  v.  Gaudet,  L.  R.  6  Q.  B.  190,  40  L.  J. 
Q.  B.  N.  S.  121,  19  Week.  Rep.  622. 

And  one  who  had  a  contract  to  make  a  ma- 
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chine  called  a  gunpowder  pile  driver,  who  made 
a  contract  with  another  for  a  part  of  the  ma- 
chine called  a  gun,  the  manufacturer  being 
aware  that  the  machine  was  wanted  at  a  cer- 
tain time,  but  falling  to  finish  the  gun  until 
about  a  month  later,  when  the  person  ordering 
the  machine  refused  to  accept  it,  is  entitled  to 
recover  of  the  person  from  whom  he  ordered  the 
gun  the  profits  which  he  would  have  made  upon 
his  contract  for  the  whole  machine,  together 
with  the  expenditure  uselessly- incurred  by  him 
in  making  other  parts  of  it.  Hydraulic  En- 
gineering Co.  V.  McHaffle,  L.  R.  4  Q.  B.  DIv. 
677.  27  Week.  Rep.  221. 

So,  In  Stroud  v.  Austin,  1  Cab.  &  El.  119» 
It  was  held  that  the  price  fixed  on  a  subsale  of 
goods  by  a  purchaser  Is  evidence  of  the  value 
of  the  goods  In  an  action  for  damages  for  non- 
delivery by  the  first  vendor,  where  the  same 
class  of  goods  is  not  obtainable  in  the  market 
at  the  place  of  delivery,  and  the  amount  by 
which  such  price  on  such  subsale  exceeds  th» 
contract  price  may  be  recovered  as  damages,  al- 
though the  vendor  at  the  time  of  the  contract 
had  no  notice  of  the  subsale. 

(c)  To  be  sent  to  a  market  at  another  plaee^ 

Where  goods  sold  have  no  market  price  at 
the  place  of  delivery,  but  were  purchased  for 
the  purpose  of  being  sent  to  another  place,  the 
market  price  at  the  place  to  which  they  were 
to  be  sent,  less  the  cost  of  transportation,  i» 
the  measure  of  their  value  at  the  place  of  de- 
livery, in  an  action  for  breach  of  contract  for 
failure  to  deliver  them.  Vanstone  v.  Hopklni,. 
49  Mo.  App.  386. 

Thus,  where  timber  of  a  certain  kind  is  sold 
to  bet  delivered  at  a  designated  place,  the  vendor 
knowing  that  It  Is  to  be  transported  by  the  pur- 
chaser from  the  place  of  delivery  to  another 
place  at  which  there  Is  a  market  therefor,, 
there  being  no  market  at  the  place  of  delivery^ 
the  vendee,  in  case  of  failure  of  the  vendor  to 
deliver  a  part  of  the  lumber  sold,  is  entitled 
to  recover  according  to  the  market  value  of  the 
lumber  at  the  place  where  It  is  intended  to  be 
sold,  deducting  the  cost  of  transportation. 
Hendrie  v.  Neelon,  12  Ont.  App.  Rep.  41. 

So,  the  same  rule  was  applied  to  a  breach  of 
contract  for  the  sale  of  a  quantity  of  dressed 
poplar  door  framing.  In  Campbellsvllle  Lumber 
Co.  V.  Bradlee,  96  Ky.  494,  29  S.  W.  818. 

And  where  a  purchaser  of  lumber  purchased 
It  for  shipment  to  a  specified  market,  he  Is  en- 
titled to  have  the  benefit  of  the  market  price 
at  that  place  in  the  estimate  of  his  damages 
for  breach  by  tbe  vendor  of  the  contract  of 
sale,  deducting  the  cost  of  transportation^ 
whether  he  actually  intended  to  sell  it  in  that 
market  or  not;  and  the  Jury,  In  an  action  for 
the  breach,  should  not  be  restricted  in  their 
consideration  of  the  market  price  at  that  plax^» 
to  the  effect  which  it  might  have  in  throwing 
light  upon  the  real  state  of  the  market  at  the 
place  of  delivery.  Cockburn  v.  Ashland  Lum- 
ber Co.  54  Wis.  619,  12  N.  W.  49. 

So,  the  value  of  cheese  In  a  large  city,  and 
the  cost  of  transportation  there  from  a  smaller 
place,  though  some  distance  away,  la  competent 
evidence  in  an  action  for  damages  for  procur- 
ing the  breach  of  a  contract  for  the  delivery 
of  a  large  quantity  of  cheese  at  the  smaller 
place,  where  the  only  market  for  cheese  at  that 
place  wa&  for  the  purpose  of  transportation 
and  sale  In  the  larger  place.  Rice  v.  Manley,. 
66  N.  Y.  82,  23  Am.  Rep.  30. 

And  where  a  contract  for  the  sale  and  deliv- 
ery of  a  quantity  of  coai  is  broken  by  failur* 
of  the  vendor  to  deliver  it  as  stipulated,  and 
there  fs  no  market  price  for  coal  at  the  plac* 
of  delivery   except   that  made  by  the  vendor,. 
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and...  the  vendor  knows  that  the  coal  is  pur- 
chased to  be  used  in  another  place*  such  place 
being  the  nearest  market,  the  measure  of  dam- 
ages for  the  breach  is  the  difference  between 
the  market  price  In  the  latter  place  and  the 
contract  price,  with  the  expense  of  transpor- 
ution  added.  Johnson  t.  Allen,  78  Ala.  387, 
56  Am.  Rep.  34. 

Likewise,  the  purchaser  under  a  contract  for 
the  sale  In  Canton  of  a  quantity  of  tea  at  des- 
ignated prices,  the  same  to  be  fresh,  prime, 
and  first  chop,  is  entitled  to  recover,  upon  a 
breach  of  the  contract  by  furnishing  tea  of  In- 
ferior quality,  under  a  rule  by  which  the  sales 
of  the  teas  at  the  market  where  they  were  dis- 
posed of  are  compared  with  sales  of  other  teas, 
— not  as  furnishing  the  amount,  but  the  rate 
of  the  loss,  and  by  applying  this  rate  to  the 
price  of  the  article  of  the  first  quality  at  Can- 
ton. Gllpins  y.  Consequa,  3  Wash.  C.  C.  184, 
Fed.  Cas,  No.  6,452. 

And  breach  of  warranty  in  a  contract  of  sale 
of  goods  known  as  scarlet  cuttings,  consisting 
of  small  pieces  of  scarlet  cloth,  in  which  deal- 
ings were  carried  on  with  the  Chinese,  and 
which  were  to  be  used  in  China,  and  which,  in 
the  condition  In  which  they  were  delivered, 
were  of  no  use  or  value  to  the  vendee,  warrants 
a  recovery  by  him  against  the  vendor,  based 
upon  the  value  they  would  have  been  to  him 
in  China.     Bridge  v.  Wain,  1  Starkle,  504. 

But  the  rule  that  the  measure  of  damages 
for  breach  of  contract  to  deliver  goods  at  a 
stated  place  which  were  to  be  sent  to  another 
place  is  the  difference  between  the  value  of  the 
goods  and  the  market  price  at  the  place  to 
which  they  were  to  be  sent,  less  the  cost  of 
transportation,  is  inapplicable  in  an  action  for 
the  breach,  where  there  is  no  evidence  as  to 
the  cost  of  transportation  from  the  place  of 
delivery  to  the  place  where  they  were  to  lie 
sent.     Vanstone  v.  Hopkins,  49  Mo.  App.  386. 

(d)  Far  use. 

Whenever  a  thing  is  to  be  supplied  for  a 
specific  personal  use,  which  from  its  nature  has 
no  market  value 'as  is  commonly  understood  by 
that  term,  the  measure  of  damages  for  breach 
of  the  contract  would  be  the  difference  between 
the  contract  price  and  the  price  at  which  the 
purchaser  might  or  did  supply  himself  after 
the  use  of  ordinary  care  to  get  it  upon  the 
cheapest  and  best  terms  he  reasonably  could. 
Downey  v.  Hatter  (Tex.  Civ.  App.)  48  S.  W. 
32. 

Thaa,  where*  in  case  of  breach  of  contract  to 
furnish  Iron  columns  and  beams  taken  from  an 
old  building,  which  contract  was  not  fulfilled. 
It' appears  that  they  were  specially  adapted  to 
the  plan  of  the  purchaser  for  a  new  building, 
and  he  was  compelled  to  supply  the  deficiency 
by  means  of  other  columns  conforming  to  such 
plans,  the  cost  of  the  substituted  material 
might  furnish  the  measure  of  his  actual  dam- 
ages for  the  breach  of  contract,  where  no  other 
like  columns  could  be  had,  or  where  the  fail- 
ure to  secure  such  columns  hindered  the  pur- 
chaser in  the  erection  of  his  proposed  building : 
but  this  rule  cannot  be  applied  where,  without 
any  apparent  cause,  he  abandoned  the  plan  of 
erecting  any  building.  Warren  v.  A.  B.  Mayer 
Mfg.  Co.  161  Mo.  112,  61  8.  W.  644. 

And  while  evidence  of  the  value  of  that  char- 
acter of  iron  at  the  time  given  by  those  ac- 
quainted with  the  market  value  thereof  is  the 
only  feasible  means  of  estimating  the  damages 
In  an  action  for  a  breach  of  contract  where 
there  is  a  market  value  therefor,  if  there  Is 
none,  the  next  best  evidence  would  be  Its  value, 
ascertained  from  persons  whose  experience  in 
dealing  In  iron  of  that  character  would  enable 
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them  to  state  its  value  there  as  scrap  iron,  or 
as  comparatively  new  Iron  designed  for  the- 
same  purpose.    Ibid, 

Where  the  vendee  is  unable  to  supply  himself 
after  the  breach,  and  the  product  for  the  mak- 
ing of  which  the  article  purchased  was  intended 
suffers  injury  because  of  the  failure  to  secure^ 
It,  he  will  be  entitled  to  recover  the  difference- 
In  value  between  the  product  as  it  was  and  as. 
It  should  have  been  had  the  article  purchased 
been  received. 

Thus,  failure  upon  the  part  of  a  person  to- 
perform  a  contract  to  make  and  put  in  opera- 
tion, on  the  plantation  of  the  other  party  there- 
to, a  sugar  mill  and  steam  engine,  in  time  to- 
take  off  the  sugar  crop  thereon,  where  It  may 
be  Inferred  that  It  entered  into  the  contempla- 
tion of  the  parties  that  the  work  was  to  bo 
done  for  the  purpose  of  taking  off  such  crop, 
entitles  the  plantation  owner  to  recover  dam- 
ages for  his  loss  of  crop  and  for  extra  wages 
paid  in  consequence  of  the  delay,  and  for  al- 
terations and  repairs  in  putting  the  mill  and 
engine  in  operation.  Goodloe  v.  Rogers,  9  La. 
Ann.  273,  61  Am.  Dec.  205. 

And  one  who  contracts  to  sell  and  deliver 
to  a  farmer  a  threshing  machine  within  a 
specified  time,  knowing  It  to  be  the  farmer's- 
practice  to  thresh  wheat  In  the  field  and  send 
it  thence  to  market,  who  fails  to  deliver  It  at 
the  specified  time,  but  repeatedly  assures  the 
farmer  that  It  shall  be  sent  at  once,  after  which 
the  farmer,  having  unsuccessfully  tried  to  hiro 
another  machine,  is  obliged  to  carry  home  and 
stack  the  wheat,  which,  while  so  stacked,  i» 
damaged  by  rain,  and  It  Is  found  necessary  to 
kiln-dry  It,  and  when  dried  and  sent  to  market 
it  sells  for  a  less  price, — Is  liable  to  the  farmer 
with  respect  to  the  expense  of  stacking  the- 
wheat  and  the  loss  arising  from  Its  deterior- 
ation by  the  rain  and  the  expense  of  drying  it 
in  the  kiln,  but  not  for  damages  with  respect 
to  the  fall  in  the  market  price.  Smeed  v» 
Foord.  1  El.  ft  El.  602,  28  L.  J.  Q.  B.  N.  S. 
178,  5  Jur.  N.  S.  291. 

So,  one  who  contracted  with  a  butcher  to> 
furnish  him  for  a  specified  time  all  the  Ice  he 
might  require  for  his  ice  box  in  which  he  kept 
.fresh  meat,  understanding  the  use  which  was* 
to  be  made  of  the  ice,  who  stopped  supplying 
ice  during  such  period  and  refused  longer  to 
furnish  it,  by  reason  of  which  the  butcher, 
without  any  fault  or  negligence  on  his  part  to 
procure  the  necessary  Ice  elsewhere,  lost  a  large 
quantity  of  meat,  is  liable,  not  only  for  the  dif- 
ference between  the  price  agreed  to  be  paid 
and  the  market  value  of  the  goods  at  the  time 
the  contract  was  broken,  but  also  for  the  meat 
spoiled  in  consequence  of  the  Inability  of  the- 
butcher  to  procure  ice  elsewhere.  Hammer  v. 
Schoenfelder,  47  Wis.  455,  2  N.  W.  1129. 

And  one  who  contracted  with  a  city  for  a 
supply  of  water  with  which  to  water  bis  plants, 
and  supply  his  boiler  so  as  to  beat  his  green- 
house, which  supply  of  water  was  cut  off  on 
account  of  the  negligent  exposure  of  a  water 
pipe  connected  with  his  greenhouse  in  the  con- 
struction of  a  sewer,  so  that  the  water  in  the- 
plpe  frose,  by  reason  of  which  his  plants  were 
destroyed,  is  entitled  to  recover  from  the  city 
for  their  destruction,  where  he  could  not,  by 
the  use  of  reasonable  diligence,  obtain  a  sup- 
ply of  water  or  heat  from  other  sources,  and 
the  city  had  due  notice  that  if  the  water  was 
suffered  to  remain  cut  off  the  plants  would  be- 
dcstroyed.  Stock  v.  Boston,  149  Mass.  410,  21 
N.  B.  873  ;  Watson  v.  Needham,  161  Mass.  404,. 
24  L.  R.  A.  287,  37  N.  E.  204. 

And  where  one  party  agreed  to  sell  and  de- 
liver to  another  a  specified  quantity  of  fertilizer 
at  a  stipulated  price,  knowing  that  It  was  in- 
tended for  use  on  the  purchaser's  cotton  cro{ft 
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to  b«  raised  that  year,  and  under  repeated 
jpromises  by  the  vendor  to  deliver  the  whole  In 
<<iue  time  the  purchaser  delayed  making  efforts 
to  purchaae  elsewhere  until  too  late  to  do  so, 
and  the  vendor  delivered  part  of  the  quantity 
ordered,  which  part  was  used  upon  a  part  of 
the  purchaser's  crop,  all  of  which  was  culti- 
vated In  a  farmer-like  manner ;  and  the  portion 
upon  which  the  fertilizer  was  used  produced 
much  more  per  acre  than  that  adjoining, — the 
damages  for  breach  of  contract  may  be  meas- 
ured by  the  loss  suffered  from  the  depreciated 
production  of  cotton  on  the  land  upon  which 
the  purchaser  Intended  to  use  the  fertilizer,  If 
that  loss  appears  to  be  the  natural  and  proxi- 
mate consequence  of  the  failure  to  deliver. 
Bell  V.  Reynolds,  78  Ala.  611,  56  Am.  Rep.  52. 

So,  where  a  vendor  falls  to  perform  a  con- 
tract of  sale  of  an  article  designed  for  use  by 
the  vendee  in  his  business,  and  an  article  of 
the  same  quantity  cannot  be  procured  in  the 
market,  he  is  entitled  to  recover  damages,  the 
measure  of  which  would  be  the  actual  loss 
which  tho  vendee  sustaJns  by  not  receiving  the 
advance  on  the  contract  price  upon  any  con- 
tract which  he  has  himself  made.  In  reliance 
upon  the  fulfilment  of  the  contract  by  the 
vendor.  Culin  v.  Woodbury  Glass  Works,  IDS 
Pa.  220. 

Thus,  where  a  machine  was  sold  with  war- 
ranty as  to  its  capacity,  and  it  was  not  of  the 
warranted  capacity,  and  the  vendor  was  aware 
of  the  fact  that  a  machine  such  as  he  had  un- 
dertaken to  supply  could  not  be  procured  In  the 
market,  and  that  the  purchaser  purchased  this 
one  for  use  In  his  business,  and  would  make 
contracts  involving  its  operation,  and  the  pur- 
chaser lost  a  contract  because  of  the  defective 
capacity  of  the  machine, — he  is  entitled  to  re- 
cover, for  the  breach,  the  difference  between 
what  It  would  have  cost  him  to  fulfil  the  con- 
tract and  what  he  would  have  received  If  he 
had  not  been  prevented  from  doing  so.  Car- 
roll-Porter Boiler  &  Tank  Co.  v.  Columbus 
Mach.  Co.  5  C.  C.  A.  190,  3  U.  8.  App.  631,  65 
Fed.  451. 

And  where.  In  such  case,  the  purchaser  made 
a  contract  which  he  could  not  carry  out  be- 
cause of  the  defective  capacity  of  the  machine, 
and  he  would  be  compelled  either  to  abandon 
his  contract  or  to  acquire  the  use  of  a  machine 
elsewhere;  and  where  the  character  of  the  ma- 
chine was  such  that  he  could  not  bring  It  to 
the  work, — he  would  be  entitled  to  take  the 
work  to  the  machine,  and  recover,  for  the 
breach,  the  difference  between  the  sum  he  had 
to  pay  for  taking  the  work  to  the  machine  and 
what  it  would  have  cost  him  to  do  the  work 
iilmself  had  the  machine  been  of  the  warranted 
•capacity.     Ibid. 

So,  where  a  manufacturer  contracts  for  the 
purchase  of  a  large  quantity  of  Iron,  having 
heavy  contracts  for  iron  to  be  furnished  shortly 
afterwards,  and  the  vendor  neglects  and  re- 
fuses to  furnish  it,  by  reason  of  which  the 
manufacturer,  in  order  to  fulfil  his  contract.  Is 
obliged  to  get  an  inferior  quality  of  iron,  and. 
being  Inferior,  loses  one  of  his  contracts  for 
the  sale  and  delivery  of  his  goods, — the  meas- 
ure of  damages  for  the  breach  is  the  actual 
loss  which  he  sustains  in  his  own  manufacture 
by  having  to  use  an  Inferior  article,  or  In  not 
receiving  the  advance  on  his  contract  price 
upon  any  contracts  which  he  has  himself  made 
in  reliance  upon  the  fulfilmeot  of  the  contracr 
"by  the  vendor,  his  legitimate  loss  being  the  dif- 
ference between  the  contract  price  he  is  to  pay 
to  his  vendor  and  the  price  he  Is  to  receive. 
Mcliosc  V.  Kulmer,  73  Pa.  365. 

And  a  subcontractor,  who  agrees  with  a  con- 
tractor having  a  contract  for  the  construction 
of  a  house,  to  furnish  the  trim  jL3d  cabinet 
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work  therefor;  and  who  falls  to  perform  his 
contract  knowing  that  the  contractor  has  a 
contract  for  such  construction,  and  that  the 
materials  he  is  to  furnish  are  for  that  particu- 
lar house,  and  that  they  are  not  such  as  can 
be  supplied  in  the  market  but  have  to  be  got 
out,  fashioned,  and  formed  in  accordance  with 
a  special  design, — is  liable,  for  the  breach,  for 
any  d«image  the  contractor  may  suffer  under 
his  contract  for  the  construction  of  the  house, 
though  he  is  not  informed  as  to  the  time  within 
which  the  contractor  is  bound  to  complete  It. 
Murdock  v.  Jones,  3  App.  Div.  221,  38  N.  V. 
Supp.  461. 

So,  where  a  person  purchased  of  a  manufac- 
turer a  planing  machine,  selecting  It  with  ref 
erence  to  its  weight  and  finish,  the  contract 
being  that  he  was  to  have  the  Identical  machine 
he  had  selected,  and  erected  a  building  and  pre- 
pared it  at  a  large  expense  for  the  especial  pur- 
pose of  accommodating  such  machine ;  and  the 
manufacturer  refused  to  send  him  the  machine 
purchased,  having  notice  of  the  preparation 
therefor,  by  reason  of  which  some  time  was 
lost  before  a  machine  could  be  put  In  opera- 
tion,— the  purchaser  should  be  allowed  to  show. 
In  an  action  for  the  breach,  what  would  have 
been  a  fair  rent  for  the  use  of  the  building 
and  machinery  if  in  running  order  during  the 
time  they  lay  idle  in  consequence  of  the  refusal 
to  deliver  the  machine,  not  to  exceed,  however, 
a  period  reasonably  necessary  for  supplying  an- 
other machine  of  similar  character,  after  be- 
ing advised  of  the  vendor's  refusal  to  send  the 
machine  purchased.  Benton  v.  Fay,  64  111. 
417. 

One  who  purchases  an  article  from  another 
for  which  there  is  no  market.  Intending  it  for 
a  special  purpose,  the  vendor  supposing  it  to 
be  for  another  and  a  more  obvious  and  usual 
purpose,  can  recover,  as  damages  for  the  non- 
delivery of  the  contract,  the  loss  which  would 
have  been  sustained  had  the  article  been  put 
to  the  ordinary  and  usual  use,  and  not  that 
which  he  would  have  suffered  had  it  been  put 
to  the  use  intended.  And  where  one  agrees  to 
sell  and  deliver  the  hull  of  a  floating  boom 
derrick  to  coai  merchants,  the  usual  use  of  such 
a  hull  being  for  storing  coal,  and  that  being  the 
use  which  the  vendor  supposes  will  be  made  of 
it,  he  is  entitled,  in  case  of  failure  to  deliver, 
only  for  the  loss  of  use  of  the  hull  as  a  store, 
and  not  for  the  loss  of  its  use  for  shipping  coal 
direct  from  the  collieries  into  barges  by  means 
of  large  hydraulic  cranes  and  machinery  placed 
therein,  which  is  the  use  for  which  the  pur- 
chase Is  made,  the  vendor  knowing  nothing  of 
such  use  and  no  hull  having  ever  been  previ- 
ouslv  used  in  that  way.  Cory  v.  Thames  Iron 
Works  &  Ship  Bidg.  Co.  L.  R.  8  Q.  B.  181,  37 
L.  J.  Q.  B.  N.  S.  68,  17  L.  T.  N.  S.  495,  16 
Week.  Rep.  457. 

5.  Duty  of  vendee  to  avoid  or  reduce  infunf. 

Where,  in  case  of  nondelivery  or  delay  In 
delivery  of  goods  agreed  to  be  sold  and  deliv- 
ered, it  is  practicable  for  its  purchaser  to  ob- 
tain such  goods  elsewhere  to  take  the  place  of 
those  due  from  the  vendor,  it  Is  his  duty  to  do 
so  as  expeditiously  and  cheaply  as  he  reason- 
ably can.  and  hold  the  vendor  responsible.  If 
be  was  at  fault,  for  the  excess  of  cost  over  the 
contract  price,  and  such  reasonable  expense  and 
loss  as  are  necessarily  incurred  in  procuring 
them ;  and  It  is  no  excuse  that  there  are  no 
such  goods  for  sale  at  the  place  of  delivery,  if 
by  making  effort  In  a  reasonable  and  business- 
like way,  he  can  obtain  them  on  reasonable 
terms  elsewhere.  Watson  v.  Kirby.  112  Ala. 
436.  20  So.  624. 

Thus,  where  a  contract  is  made  for  a  supply 
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of  \ogB  witb  which  to  keep  the  purchaser's  mill 
ruDDlng  during  the  following  sawing  season, 
and  the  vendor  falls  to  furnish  the  requisite 
quantity,  the  vendee  cannot  permit  his  mill  to 
remalu  Idle  in  order  to  recover  full  damages 
if  he  can  obtain  logs  with  which  to  run  It  from 
3ther  sources ;  but  the  burden  of  proof  is  upon 
the  vendor.  In  an  action  for  damages  for  the 
oreach,  to  show  by  a  preponderance  of  evidence, 
that  the  vendee  could  have  found  other  logs 
to  manufacture  at  his  mill.  Hopkins  v.  San- 
ford,  41   Mich.  243,  2  N.  W.  39. 

And  where  a  vendor  of  paper  delayed  Its  de- 
livery beyond  the  time  provided  for  in  the  con- 
tract, a  purchaser  was  at  liberty  to  refuse  to 
take  It :  but  if  the  vendor  had  the  paper  ready 
for  delivery  a  few  days  after,  and  notified  the 
purchaser,  the  purchaser  cannot  claim  special 
damages  on  the  ground  that  there  was  no  mar- 
ket and  be  could  not  get  the  paper  after  it  was 
thus  ready  for  delivery.  Parsons  ▼.  Sutton, 
M  N.  Y.  02. 

Nor  is  one  who,  having  a  contract  to  repair  a 
steam  threshing  engine,  employs  another  to 
make  a  fire  box  for  It.  not  informing  him  of  his 
contract  for  the  repair  of  the  engine,  entitled 
to  recover,  on  the  failure  of  the  other  to  com- 
plete the  fire  box  within  the  time  specified, 
where  the  time  between  the  time  specified  and 
that  for  the  completion  of  the  repairs  to  the 
«igine  was  sufficient  to  have  enabled  him  to  get 
a  fire  box  made  elsewhere,  damages  which  he 
was  compelled  to  pay  for  failure  to  complete 
his  contract  for  the  repair  of  the  engine. 
Portman  v.  Middleton,  4  C.  B.  N.  S.  322,  27 
L.  J.  C.  P.  N.  S.  231,  4  Jup.  N.  S.  089. 

But  a  purchaser  of  goods  which  cannot  be 
obtained  in  the  market  at  the  place  of  delivery 
is  not  required,  in  order  to  recover  special  dam- 
ages for  breach  of  contract  by  the  vendor,  to 
go  to  other  markets  to  procure  such  goods,  in 
the  absence  of  notice  that  the  vendor  would 
not  perform  his  contract,  since  until  such  no- 
tice ho  is  Justified  In  relying  on  the  contract 
^Itb  the  vendor.  Shouse  v.  Nelswaanger,  18 
Mo.  App.  23«. 

And  where.  In  case  of  nondelivery  or  delay 
In  the  delivery  of  logs  sold  and  agreed  to  be  de- 
livered for  use  in  a  mill,  and  which  could  not 
have  been  obtained  alsewhere,  the  mlllowner 
had  reason  to  expect  early  delivery  and  could 
not  otherwise  profitably  employ  his  laborers, 
teams,  etc.,  during  the  intervening  period,  he 
■could  reasonably  keep  such  teams  and  laborers 
unemployed  for  a  limited  period  at  the  cost  of 
the  party  delaying  the  delivery.  Watson  v. 
Kirby,  112  Ala.  436,  20  So.  624. 

And  while  it  would  have  been  the  duty  of 
one  with  whom  another  agreed  to  manufacture 
certain  machines,  which  agreement  was  broken, 
to  have  supplied  his  want  at  some  other  fac- 
tory and  thus  lightened  the  burden  of  the 
treach,  had  he  known  it  in  time,  where  he  did 
not  and  could  not  learn  that  the  other  party 
would  violate  his  contract  until  It  was  too  late 
to  make  other  arrangements  proof  as  to  the 
market  value  of  the  machines  at  the  place  at 
which  the  party  was  notified  that  they  were 
•Intended  for  use  is  admissible  In  an  action  for 
the  breach,  as  such  intended  use  was  an  ele- 
ment of  the  injury  sustained.  Alabama  Iron 
Works  V.  Hurley,  86  Ala.  217,  5  So.  418. 

And  evidence  that  a  purchaser  of  lumber 
known  as  "deals"  could  have  procured  the  deals 
to  he  manufactured  at  mills  in  other  places  Is 
ttot  admissible  In  an  action  for  breach  of  con- 
tract for  the  sale  of  such  lumber  by  the  vendor, 
where  there  Is  no  proof  that  the  purchaser  had 
notice  that  the  vendor  would  not  perform  Its 
contract,  or  that,  after  the  time  of  the  breach, 
he  coQid  have  supplied  himself  at  such  place 
«7  L.  R.  A. 


with  deals  of  the  grades  and  dimensions  speci- 
fied in  the  contract  in  season  for  the  use  he 
desired  to  make  of  them.  Cockburn  v.  Ash- 
land Lumber  Co.  54  Wis.  619,  12  N.  W.  49. 

Nor  can  a  vendee  charge  a  vendor  who  fails 
to  perform  his  contract  of  sale  of  an  article 
not  found  in  the  market  with  special  damages 
which  he  might  have  avoided  or  prevented  by 
procuring  a  fair  equivalent  or  substitute  for 
the  article  sold. 

And  where  one  contracts  to  supply  a  thing 
which  is  not  otherwise  obtainable,  and  a  fair 
equivalent  or  substitute  may  be  had  after  ths 
failure  of  the  vendor  to  deliver  according  to 
his  contract,  and  the  purchaser  has  expended 
money  beyond  the  contract  price  in  procuring 
a  substitute  for  the  thing  contracted  for,  the 
measure  of  damages  for  failure  to  deliver  Is 
the  difference  between  the  contract  price  and 
the  cost  of  obtaining  the  best  equivalent  or  sub- 
stitute the  purchaser  can  obtain  on  the  occa- 
sion for  the  purpose.  Tribune  Co.  v.  Brad 
Shaw,  20  III.  App.  17. 

Thus,  special  damages  for  breach  of  a  cob- 
tract  to  sell  and  deliver  paper  for  a  parti culiu* 
purpose  will  not  be  allowed  on  the  ground  that 
there  was  no  market  at  the  place  of  delivery, 
where  It  does  not  appear  that  the  purchaser 
could  not  have  found  paper  which  would  havM 
substantially  answered  his  purpose.  Parsons 
V.  Sutton,  66  N.  Y.  92. 

And  the  measure  of  damages  for  breach,  by 
the  vendor,  of  a  contract  of  sale  of  a  specified 
quantity  of  shirtings  for  which  there  was  no 
market  In  the  country,  after  which  the  pur- 
chaser procured  other  shirtings  of  a  somewhat 
superior  quality  at  an  increase  of  price  for 
which  his  vendee  paid  no  advance  in  price,  in- 
cludes the  difference  between  what  the  original 
vendee  paid  for  the  substituted  shirtings,  and 
the  vendor's  contract  price,  he  having  done  the 
best  he  could  to  fulfil  his  contract.  Hinde  v. 
Llddell,  L.  R.  10  Q.  B.  265.  23  Week.  Rep.  650, 
44  L.  J.  Q.  B.  N.  8.  105,  32  L.  T.  N.  8.  449. 

And  where  a  newspaper  company  sells  the 
use  of  a  page  of  its  paper  to  another,  and  such 
other  sells  space  to  an  advertiser  for  an  ad- 
vertisement, and  the  advertisement  thus  bar- 
gained for  is  omitted  by  the  newspaper  pub- 
lisher, in  determining  the  measure  of  damages 
for  the  breach  the  rule  applicable  to  sales  of 
personal  property,  that  where  the  article  is  one 
that  can  be  bought  in  the  market  the  proper 
measure  is  the  difference  between  the  contract 
price  and  the  market  price  at  the  time  of  the 
breach,  should  be  applied  if  an  advertisement 
of  like  character  Is  readily  obtainable  in  the 
market:  and  If  no  such  advertisement  could  be 
obtained,  so  as  to  Invoke  the  application  of  a 
different  rule,  It  is  for  the  advertiser  to  make 
out  such  fact  by  proof,  and  in  the  absence  of 
such  proof  that  measure  will  be  applied. 
Tribune  Co.  v.  Bradsbaw,  20  HI.  App.  17. 

The  value  of  lumber  of  a  particular  grade 
cut  Into  strips,  however,  ought  not  to  be  de- 
termined in  Pu  action  for  breach  of  contract 
to  furnish  tuch  lumber.  In  which  It  appears 
that  there  was  no  market  therefor,  by  taking 
VLB  a  substitute  lumber  of  a  lower  grade  and  re- 
jecting as  waste  all  which  does  not  conform  to 
the  required  grade.  Den  Bleyker  v.  Gaston, 
97  Mich.  354,  66  N.  W.  763. 

And  the  difference  between  the  cost  of  strips 
of  lumber  of  a  different  grade,  substituted  for 
those  contracted  to  be  supplied,  and  the  con- 
tract price  would  be  the  measure  of  damages 
for  a  breach  of  contract  to  supply  strips  of 
lumber  of  a  specified  kind,  where  It  appears 
that  there  was  no  market  for  such  lumber,  only 
so  far  as  such  substitution  waj  actually  moM 
In  good  faith  m^de.     Ibid. 
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III.  Breach  hy  vendee. 


a.  Rule  in  the  entire  aheenoe  of  a  marhet. 

In  the  entire  absence  of  a  market  the  meas- 
ure of  damages  for  breach  of  agreement  to  par- 
chase  goods  by  refusal  of  the  vendee  to  receive 
them,  especially  where  the  goods  sold  have  not 
yet  been  produced  or  manufactured.  Is,  as  a 
general  rule,  the  difference  between  the  con- 
tract price  and  cost  of  production  or  manufac- 
ture, that  being  what  the  vendor  loses  by  be- 
ing prevented  from  completing  the  contract. 

Where  an  article  Is  agreed  to  be  delivered 
which  has  no  market  value  an  investigation  into 
the  constituent  elements  of  the  cost  to  the 
party  who  contracted  to  furnish  it  becomes  nec- 
essary In  an  action  for  the  breach  of  the  con- 
tract, and  that  compared  with  the  contract 
price  affords  the  measure  of  damages.  Master- 
con  V.  Brooklyn,  7  Hill,  61,  42  Am.  Dec.  88. 

Thus,  where  lumber  is  contracted  to  be  de- 
livered, sawed  according  to  order,  and  it  is  not 
sawed  because  of  the  purchaser's  refusal  to 
go  on  with  the  contract,  the  measure  of  dam- 
ages is  the  difference  between  the  contract 
price  and  the  cost  of  manufacturing  the  lum- 
ber, including  the  cost  of  the  timber  and  haul- 
ing the  logs,  loading  the  lumber  on  cars,  and 
the  freight  thereon  to  the  place  of  delivery. 
Black  River  Lumber  Co.  v.  Warner,  93  Mo.  374, 
6  S.  W.  210. 

So,  the  measure  of  damages  for  breach  of  an 
agreement  by  which  one  party  waa  to  manufac- 
ture a  large  quantity  of  phosphate  between 
specifed  days,  according  to  the  other  party*s 
formula  and  under  his  superintendence,-  and 
deliver  it  to  him  when  it  was  manufactured, 
by  countermanding  the  order  and  refusing  to 
furnish  the  formula  and  falling  to  supervise 
the  work,  as  agreed,  is  the  difference  between 
the  actual  cost  to  the  manufacturer  per  ton  of 
such  phosphate  manufactured  according  to  the 
formula  of  the  purchaser,  and  as  agreed  In  the 
contract,  and  the  price  per  ton  of  such  phos- 
phate specified  in  such  contract.  Eckenrode  v. 
Chemical  Co.  55  Md.  61. 

And  the  rule  of  damages  in  an  action  for 
breach  of  a  contract  by  which  one  party  sold 
and  agreed  to  deliver  a  quantity  of  steel  rails 
to  another,  to  be  rolled  by  it  and  drilled  by  It 
according  to  directions  furnished  by  the  lat- 
ter, by  refusal  to  furnish  drilling  directions 
and  declining  to  take  the  rails,  is  the  difference 
between  the  cost  of  doing  the  work,  though 
the  material  had  been  already  purchased,  and 
the  price  to  be  paid  for  it.  Hinckley  v.  Pitts- 
burgh Bessemer  Steel  Co.  121  U.  S.  265,  30  L. 
ed.  967,  7  Sup.  Ct.  Rep.  875. 

Likewise,  the  measure  of  damages  for  breach 
of  a  contract  for  the  sale  of  50,000  cigarettes, 
by  refusal  on  the  part  of  the  purchaser  to  ac- 
cept the  full  quantity,  where  It  appears  that 
there  was  no  market  for  cigarettes  of  that  par- 
ticular manufacture  in  such  large  quantities. 
Is  the  difference  between  the  contract  price  and 
the  cost  of  production.  Kelso  v.  Marshall,  24 
App.  DIv.  128,  48  N.  Y.  Supp.  728. 

And  where  a  contract  for  the  delivery  of 
marble  wrought  in  a  particular  manner  so  as 
to  be  fitted  for  use  In  the  erection  of  a  public 
building  Is  broken  by  a  refusal  to  receive  the 
marble,  operations  upon  the  building  having 
been  suspended,  and  the  marble  as  prepared 
havlnir  no  ascertained  market  value,  the  meas- 
ure of  damages  is  the  difference  between  what 
the  performance  would  have  cost  the  party  who 
agreed  to  prepare  It  and  the  price  which  the 
purchaser  had  agreed  to  pay  for  It.  Master- 
ton  V.  Brooklyn,  7  UllI,  61,  42  Am.  Dec.  38. 

And  the  difference  between  the  contract 
price  and  the  cost  of  production  Is  the  measure 
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of  damages  for  breach  of  a  contract  to  take  m 
laree  quantity  of  an  article  like  silicate  of 
soda,  which  was  manufactured  In  large  quan- 
tities only  to  fill  orders,  and  was  perishable  In 
Its  nature,  so  that  large  quantities  of  it  could 
uot  be  kept  In  stock,  while  the  demand  wa» 
limited,  and  It  had  no  market  price,  although 
the  manufacturer  was  able  to  effect  some  sales- 
at  a  price  less  than  that  fixed  by  the  broken 
contract  Todd  v.  Gamble,  148  N.  Y.  382,  52^ 
L.  R.  A.  224,  42  N.  E.  982,  Afllrming  74  Hun, 
569.  26  N.  Y.  Supp.  662. 

Before  damages  will  be  permitted  to  be  meas- 
ured for  breach  of  a  contract  of  sale  by  refusal 
to  receive  the  goods  sold,  however,  by  the  differ- 
ence Detween  the  cost  of  production  and  the 
contract  price,  the  plaintiff  must  show  that  the 
article  had  no  market  value;  and  upon  con- 
flicting evidence  this  Is  a  question  of  fact  for 
the  jury,  and  not  one  of  law  for  the  court. 
Ibid. 

But  an  instruction  in  such  an  action  that 
the  usual  measure  of  damages  is  the  difference- 
between  the  contract  price  and  the  cost  of  pro- 
duction Is  not  a  ground  for  reversal,  where  the- 
attention  of  the  court  was  not  called  to  the  fact 
that  such  a  rule  is  only  applicable  where  there 
Is  no  market  for  the  goods,  and  the  Jury  foun<f 
that  there  was  no  market,  since  In  such  case  It 
will  be  regarded  as  a  presentation  of  a  mere 
abstract  question  of  law  which  could  not  mis- 
lead the  jury.     Ibid, 

Where  It  thus  becomes  necessary,  in  an  ac- 
tion for  a  breach  of  a  contract  of  sale,  to  go 
into  an  inquiry  as  to  the  actual  cost  of  fur- 
nishing the  thing  sold  at  the  place  of  delivery, 
the  estimation  should  be  made  upon  a  substan- 
tial basis,  and  not  left  to  rest  upon  the  loose 
and  speculative  opinions  of  witnesses.  The 
constituent  elements  of  the  cost  should  be  as- 
certained from  sound  and  reliable  sources  and 
from  practical  men  having  experience  in  the- 
particular  department  of  labor  to  which  the 
contract  relates;  and  the  jury  should  scruti- 
nize with  care  and  watchfulness  any  specula- 
tive or  conjectural  account  of  the  cost  of  fur- 
nishing the  article  that  would  result  In  an  un- 
equal bargain  between  the  parties ;  and  they 
should  consider  the  risks  and  contingencies 
which  are  almost  inseparable  from  the  execu- 
tion of  contracts.  Masterton  v.  Brooklyn,  T 
Hill,  61,  42  Am.  Dec.  38. 

And  where  a  contract  was  made  for  the  de- 
livery of  goods,  involving  expense  in  preparlnic 
them  and  transporting  them  to  the  place  of  de- 
livery, and  the  contract  was  broken,  and  there 
were  fluctuations  in  the  value  of  the  labor  and 
materials  between  the  day  of  the  breach  and 
the  time  when  the  contract  was  to  have  beea 
fully  performed,  such  fluctuations  In  price 
should  not  be  taken  into  account  in  ascertain- 
ing the  amount  of  damages,  which  should  be 
governed  hy  the  state  of  things  existing  at  the 
t<me  the  contract  was  broken.     Ibid. 

When,  however,  the  article  sold  has  been 
prepared  and  Is  ready  for  delivery  at  the  time 
of  the  breach  the  measure  of  damages  will  be, 
either  the  difference  between  the  contract  price 
and  what  could  be  got  for  It,  or  the  contract 
price  itself. 

Thus,  the  damages  In  an  action  for  the  re 
pudiatlon  of  a  contract  for  the  delivery  of  & 
large  quantity  of  ore  by  a  refusal  to  receive  a 
balance  of  the  ore  called  for  in  the  contract 
after  it  was  ready  for  delivery.  Is  measured 
by  the  amount  of  the  best  offer  which  could  be 
there  obtained  for  It,  that  amount  to  be  taken 
from  the  contract  price,  where  there  was  no 
open  market  for  It  at  the  time  because  the  sell- 
ing season  for  the  product  of  mines  for  that 
year  had  passed.     Salem  Iron  Co.  v.  Lake  Su- 
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l>erior  Conaol.  Iron  Mines,  50  C.  C.  A.  213,  112 
Fed.  230. 

And  where  the  snbject-m&tter  of  the  con- 
tract Is  a  specific  article,  like  lumber  of  a 
fMurticnlar  pattern  to  be  manufactured  by  the 
-vendor  for  the  vendee,  and  the  vendor  has  com- 
pleted his  contract  and  performed  all  that  is 
required  of  him, '  his  daniages  should  be  the 
•contract  price.  Blaclc  River  Lumber  Co.  ▼. 
Warner,  OS  Mo.  874,  6  S.  W.  210. 

So,  a  manufacturer  from  whom  a  water 
wheel  of  a  certain  size  and  kind  was  ordered 
according  to  a  specified  measure  and  pattern 
for  a  stipulated  price  is  entitled  to  recover, 
upon  the  refusal  of  the  purchaser  to  accept  it, 
the  full  amount  of  the  contract  price,  and  is 
not  limited  to  the  difference  between  the  con- 
tract price  and  the  market  price  of  the  article 
•old.     Bookwalter  v.  Clark,  11  Biss.  126. 

And  the  rule  of  damages  in  an  action  for 
the  nonacceptance  of  property  sold  or  con- 
tracted for,  that  the  amount  of  the  actual  in- 
jury sustained  by  the  vendor  in  consequence  of 
such  nonacceptance  may  be  recovered,  does  not 
apply  where  the  i»operty  is  utterly  worthless 
In  his  hands  and  not  salable,  as  in  cases  where 
the  articles  contracted  for  were  ones  which 
the  vendee  had  the  exclusive  right  of  making 
and  vending  under  a  patent.  In  such  case  the 
whole  price  agreed  to  be  paid  should  be  re- 
covered.    Allen  y.  Jarris,  20  Conn.  38. 

t.  Rule    where    neighboring    market    may    be 
reached. 

Where,  in  case  of  breach  of  contract  of  sale, 
the  place  of  delivery  affords  no  market  for  the 
articles  sold,  and  the  vendee  refuses  to  receive 
them.  It  is  the  duty  of  the  vendor  to  send  the 
soods  to  the  nearest  and  most  available  market 
and  theP3  dispose  of  them  in  such  a  way  as  to 
produce  the  largest  possible  results,  the  differ- 
ence between  such  results  and  the  agreed  price 
being  the  measure  of  damages  for  the  breach. 
Anderson  v.  Frank,  46  Mo.  App.  482 ;  Halliday 
V.  Lesh,  85  Mo.  App.  285. 

The  market  value  at  the  time  and  place  of 
delivery  of  property  contracted  to  be  sold, 
which  tho  purchaser  refuses  to  receive,  is  to  be 
ascertained,  for  the  purpose  of  determining 
the  damages  suffered  from  the  breach,  in  the 
abseftce  of  a  market  at  the  place  of  delivery, 
by  proof  of  the  market  price  at  the  nearest  point 
where  property  of  a  like  character  could  be 
bought  and  sold,  with  the  additional  cost  of 
transportation.  White  v.  Matador  Land  &  Cat- 
tle Co.  75  Tex.  465,  12  S.  W.  866;  McDonald 
▼.  Unaka  Timber  Co.  88  Tenn.  38,  12  8.  W. 
420 ;  Cahen  v.  Piatt,  69  N.  T.  348,  25  Aul  Bep. 
203. 

Such  proof  is  given,  not  for  the  purpose  of 
establishing  a  market  price  at  any  other  place, 
bat  for  the  purpose  of  showing  the  market 
price  at  the  place  of  delivery.  Cahen  v.  Piatt, 
69  N.  Y.  348,  25  Am.  Rep.  203. 

Thus,  refusal  by  a  purchaser  to  receive  a 
large  quantity  of  poplar  timber  purchased  war- 
rants a  recovery,  where  the  purchaser  bad  en- 
tire control  of  the  market  at  the  place  of  deliv- 
ery, of  the  difference  between  the  contract 
price  of  the  timber  at  such  place  and  the  price 
of  like  timber  In  the  nearest  available  market, 
less  the  additional  cost  of  transporting  such 
timber  from  such  point  to  such  available  mar- 
ket. Yellow  Poplar  Lumber  Co.  v.  Chapman, 
20  C.  C.  A.  503.  42  U.  8.  App.  21,  74  Fed.  444. 

And  where  logs  being  sent  by  the  owner 
down  a  river  to  his  mill  are  caught  in  the  boom 
of  another  person  part  way  down  the  river, 
and  a  part  of  them  are  converted  to  the  use 
■of  the  latter,  who  afterwards  offers  to  pay  for 
them,  evidence  as  to  the  amount  per  thousand 
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which  It  would  cost  to  drive  them  from  the 
place  where  they  are  caught  to  the  owner's 
mill,  and  of  the  value  per  thousand  at  the  lat- 
ter place,  is  admissible  on  the  question  of  dam- 
ages.    Saunders  v.  Clark,  106  Moss.  331. 

So,  where  a  contract  for  the  purchase  of  a 
number  of  hogs  was  broken  by  refusal  of  the 
purchaser  to  be  at  the  place  of  delivery  and 
receive  them,  and  there  was  no  market  value 
for  hogs  on  the  day  and  at  the  place  of  deliv- 
ery, it  is  competent,  in  an  action  for  the  breach, 
to  show  their  actual  value  at  that  time  and 
place,  and  testimony  as  to  the  market  price  of 
hogs  at  other  places  in  the  vicinity  of  the  place 
of  delivery  is  proper  and  admissible  to  show 
the  value  of  the  hogs  at  the  time  and  place  of 
delivery.  McCormlck  v.  Hamilton,  23  Oratt. 
561. 

But  where  goods  are  sold,  and  the  purchaser 
refuses  to  receive  them,  and  there  are  two 
available  markets,  one  of  which  is  the  control- 
ling market  for  that  locality  for  goods  of  that 
kind,  and  the  other  Is  not  so  extensive  but 
nearer  by.  It  is  proper  for  the  vendor  to  send 
the  goods  to  the  controlling  market  rather 
than  the  less  extensive  one,  since  a  sale  in  that 
market  would  furnish  better  evidence  of  the 
value  of  the  goods  at  the  place  of  delivery  than 
a  sale  in  the  other  markeL  Anderson  v. 
Frank,  45  Mo.  App.  482. 

IV.  Determination  ae  to  ewietenoe  or  condition 
of  market. 

When,  In  case  of  a  breach  of  a  contract  of 
sale,  the  article  sold  is  one  of  ordinary  mer- 
chandise, it  may  be  prewvmed,  in  determining 
the  damages  caused  by  the  breach,  that  it  is 
purchasable  at  the  market  price.  Stewart  v. 
Power,  12  Kan.  506. 

And  a  safe  not  made  to  order,  and  which  is 
of  the  dimensions  and  quality  of  safes  of  that 
number  and  descripticm,  manufactured  for  the 
general  trade,  must  be  treated  as  ordinary  mer- 
chandise In  an  action  for  breach  of  contract 
by  refusal  of  a  purchaser  to  receive  it,  so  that 
the  measure  of  damages  would  be  the  difference 
between  the  contract  price  and  its  market  value 
at  the  time  and  place  of  delivery  and  the  ex- 
pense incurred  in  attempting  to  comply  with 
the  contract,  and  any  additional  cost  for  extra 
ornamentation,  and  not  the  difference  between 
the  contract  price  and  the  cost  of  production. 
Halliday  v.  Lesh«  85  Mo.  App.  285. 

So,  the  rule  that  when  a  purchaser  of  an  arti- 
cle which  cannot  be  obtained  in  the  general 
market  sells  to  a  third  party  at  a  profit,  the 
profit  is  the  measure  of  damage  between  the 
original  buyer  and  seller,  on  a  failure  to  de- 
liver, cannot  be  applied  when,  the  goods  are 
shown  by  testimony  to  be  obtainable  in  the 
market  and  to  have  some  market  value  at  the 
place  of  delivery,  or  where  the  terms  of  the 
contract  of  resale  are  not  disclosed  with  com- 
pleteness.    Low  V.  Craig,  8  Pa.  Super.  Ct.  622. 

And  where.  In  an  action  for  breach  of  con- 
tract to  furnish  a  quantity  of  ties,  it  appears 
that  the  number  of  ties  not  delivered  could 
not  have  been  purchased  for  immediate  deliv- 
ery in  the  market  at  the  place  where  they  were 
to  be  delivered  on  the  day  of  delivery,  that 
fact  does  not  of  Itself  establish  the  fact  that 
there  was  no  market  price  for  such  ties  at  such 
time  and  place.  Jemmlson  v.  Gray,  29  Iowa, 
53T. 

And  where.  In  an  action  for  breach  of  a  con- 
tract for  the  sale  and  delivery  of  logs  and  lum- 
ber the  court  finds  the  value  of  the  logs  and 
lumber  at  the  time  and  place  of  delivery,  that 
value  will  be  taken  as  the  basis  upon  which 
damages  are  to  be  estimated,  though  there  is 
evidence  that  that  particular  kind  of  lumber 
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and  loi^  had  no  particular  market  value  and 
the  value  at  the  market  where  such  lumber 
was  usually  sent  for  sale  and  the  cost  of  trans- 
portation from  the  place  of  delivery  ia  shown. 
Pape  V.  Ferguson  (Ind.)  62  N.  B.  712. 

A  merely  nominal  market  price,  however,  fur- 
nishes no  basis  for  ascertaining  a  purchaser's 
damage  for  breach  of  a  contract  of  sale  by  the 
vendor.  Cockbum  v.  Aahland  Lumber  Co.  54 
Wis.  610,  12  N.  W.  49. 

And  the  breach  of  a  contract  to  furnish  oak 
lumber  manufactured  so  as  to  be  suitable  for 
car  construction  purposes  warrants  the  recov- 
ery of  the  difference  between  the  cost  of  pro- 
duction and  the  contract  price,  though  the  lum- 
ber hns  a  market  value:  as  in  such  case  the 
market  value  is  not  so  general  and  certain  as 
to  furnish  a  true  guide.  Black  River  Lumber 
Co.  V.  Warner,  93  Mo.  374,  6  S.  W.  210. 

The  stock  in  a  bank  with  a  capital  limited 
by  law  to  a  certain  amount  is  an  article  with 
restrictions  on  its  production,  for  a  breach  of 
contract  to  deliver  which  the  ordinary  meas- 
ure of  damages  for  the  conversion  or  refusal 
to  deliver  chattels  of  determinate  value  and 
unlimited  production  will  not  apply.  In  such 
case  the  vendee  or  person  entitled  to  receive 
the  stock  must  be  placed  In  the  same  situa- 
tion in  which  he  would  have  been  had  he  re- 
ceived the  stock  at  the  stipulated  time,  and 
should  be  allowed  the  difference  between  the 
consideration  where  it  remained  unpaid  and  the 
value  of  the  stock,  together  with  the  difference 
between  the  interest  on  the  consideration  and 
the  dividends  on  the  stock.  Bank  of  Montgom- 
ery V.  Reese,  26  Pa.  143. 

See  also  Todd  v.  Gamble,  148  N.  T.  382, 
62  L.  R.  A.  225,  42  N.  B.  982,  iupra.  III.  a: 
McDonald  v.  Unaka  Timber  Co.  88  Tenn.  88, 
12  8.  W.  420,  eupra,  II.  b,  8. 

To  ascertain  the  existence  of  a  market  value 
for  an  article,  however,  for  the  purpose  of  de- 
termining the  amount  of  damages  to  be 
awarded  for  a  breach  of  contract  of  sale  there- 
of, requires  investigation  of  the  actual  condi- 
tion of  thingsy  and  does  not  warrant  the  con- 
sideration of  the  conjectural  consequences  of 
a  state  of  things  which  did  not  exist.  And  an 
Inquiry  as  to  what  effect  the  fulfilment  of  the 
contract  in  question  involving  a  large  transao 
tion  would  have  had  on  the  market  is  too  spec- 
ulative to  be  permitted  to  affect  the  measure 
of  damages  for  its  breach. 

Thus,  an  inquiry,  in  an  action  for  breach  of 
contract  for  the  sale  and  delivery  of  a  large 
quantity  of  madder  by  a  refusal  to  deliver  it, 
as  to  the  market  value  of  madder  on  the  day 
when,  by  the  contract,  it  should  have  been  de- 
livered In  as  large  a  quantity  as  that  named  In 
the  contract,  is  not  proper  unless  it  Is  first 
shown  that  there  was  a  market  value  for  the 
article  In  such  quantities.  Dana  v.  Fiedler,  12 
N.  Y.  40,  62  Am.  Dec.  130,  1  E.  D.  Smith,  463. 

And  an  Inquiry  as  to  the  difference  between 
the  price  of  madder  on  sales  as  large  as  150 
tons,  and  on  sales  of  2,  3,  or  6  tons.  Is  properly 
excluded  In  an  action  for  refusal  to  deliver 
150  tons  of  madder  sold,  where  no  facts  ap- 
pear warranting  the  supposition  that  the  plain- 
tiff could  have  procured  the  quantity  which 
the  defendant  had  agreed  to  deliver  by  a  single 
purchHise.  Dana  v.  Fiedler,  12  N.  Y.  40,  62 
Am.  Dec.  130. 

And  where  the  article  sold  consisted  of  GO,- 
000  ties,  the  condition  of  the  market  and  the 
scarcity  or  plenty  In  the  market  at  the  time 
of  delivery,  the  demand  and  supply,  and  the 
actual  state  of  the  market,  may  be  considered 
so  far  as  they  will  aid  In  determining  the  mar- 
ket value  of  such  ties  at  the  time  and  place 
of  delivery :  but  It  Is  no*-  proper  to  take  Into 
con sidt*ra tion  what  might  have  been  the  proba- 
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ble  consequences  resulting  to  the  market  ha<t 
the  purchaser  gone  into  the  market  at  the  day 
of  delivery  to  buy  a  large  quantity  of  such  ties 
to  be  delivered  at  once.  Jemmlson  v.  Gray,  2^ 
Iowa.  537. 

V.  Damages  measured  by  pro/Its   lost. 

See  note.  Loss  of  pro/Its  of  sale  or  purchase 
as  damages,  to  Guetzkow  Brothers  Co.  v.  A* 
U.  Andrews  k  Co.  (Wis.)  52  L.  EL  A.  209. 

VI.  Conclusion, 

While  damages  for  breach  of  a  contract  of 
sale  or  purchase  are  to  be  measured  with  ref- 
erence to  the  market  value  of  the  thing  sold 
whenever  that  is  possible,  the  absence  of  & 
market  in  which  It  can  be  procured  or  sold' 
does  not  defeat  a  recovery  for  the  breach.  The- 
party  injured  is  nevertheless  entitled  to  reim- 
bursement for  the  injury  sustained,  bat  the- 
damages  are  to  be  measured  by  some  other 
method. 

This  method  depends  upon  the  character  or 
the  thing  purchased,  the  situation  of  the  par- 
ties, and  the  purpose  of  the  purchase,  and  la 
affected  by  ail  the  varying  clrcnmstancea  or 
the  cases  in  which  the  question  arises. 

'A«  a  general  rule  a  total  abaei^ce  of  any 
market  in  which  the  article  In  question  conld 
be  either  bought  or  sold  warrants  a  recovery 
for  breach  of  the  contract  of  sale  of  the  dif^ 
ference  between  the  contract  price  and  what 
It  would  cost  the  vendee  to  obtain  it,  thougl^ 
the  reasonable  value  of  the  article  Is  sometime* 
adopted  as  the  measure  when  the  cost  of  pro- 
duction cannot  be  accurately  ascertained.  If 
there  Is  an  available  neighboring  market,  how- 
ever, or  If  there  was  a  market  at  som6  other 
not  too  remote  time,  that  Is  to  be  resorted  tow 
making  allowance  for  cost  of  transportatloD- 
or  delay,  in  determining  the  measure  of  dam- 
ages. 

Where  the  artlele  Is  purchased  for  a  special 
purpose  known  to  the  vendor  that  purpose  will 
generally  control,  a  purchaser  for  the  purpose 
of  reselling  being  entitled,  on  brea<A  by  ths- 
vendor,  to  the  difference  between  the  contract 
price  and  the  price  to  be  obtained  on  the  re- 
sale: and  a  purchaser  for  the  purpose  of  aslas- 
the  article  purchased  being  entitled  to  tb«  dif- 
ference between  the  contract  price  and  what 
It  would  cost  him  to  obtain  It,  or.  If  he  could' 
not  obtain  It,  to  the  amount  of  loss  suffered 
by  him  on  the  product  of  such  intended  uss 
through  failure  to  obtain  it 

The  vendee,  however,  must  do  all  hs  can  to- 
avold  or  reduce  Injury  by  way  of  trying  to  pro- 
cure the  thing  purchased  elsewhere,  or  to  other- 
wise  occupy  himself  or  his  machinery,  or  ta 
procure  an  available  substitute  for  that  whicb 
he  was  to  have ;  and  while  he  is  entitled  to  re- 
cover the  necessary  expense  of  so  doing,  he 
can  only  recover.  In  addition  thereto,  the  dif- 
ference bet  wen  what  he  would  have  made  had 
the  article  contracted  for  been  supplied  and 
whfit  be  was  enabled  to  make  without  It. 

When  the  breach  Is  by  the  vendee  the  vendor 
Is  generally  entitled  to  recover  the  difference 
between  the  contract  price  and  the  cost  of 
manufacture  or  production  where  the  breach, 
occurred  before  the  preparation  of  the  article  ; 
If  It  occurred  afterwards  he  is  entitled,  on  sur- 
render of  the  article  or  when  it  is  useless  lu 
his  hands,  to  the  full  contract  price. 

But  be,  too,  must  reduce  damages  as  much 
ns  he  can,  and  If  a  market  at  a  place  other 
than  the  place  of  delivery  Is  available,  or  If  he- 
can  otherwise  dispose  of  the  article  sold,  he 
can  only  recover  the  difference  tctweon  the 
amount  for  which  he  could  dispose  of  It  end* 
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the  contract  price,  together  with  the  cost  of 
transportation. 

It  wonid  seem  that  to  constltnte  an  absence 
of  market  for  an  article  within  the  meaning 
of  the  above  rules  there  must  have  been  an 
absence  of  any  substantial  market  where  such 
articles  were  bought  and  sold  generally.  A 
mere  nominal  market  furnishes  no  basis  for 
an  estimate  of  damages  for  a  breach  of  con- 
tract F.  H.  B. 


Elisha  G.  WILLIAMS 

V. 

Town  of  GREENVILLE,  Appi. 

(130  N.  C.  93.) 

The  liability  of  a  nannlclpality  to  dam- 
aves  for  permitting  a  drainage  ditch 
to  become  obstructed  and  filled  with 
filth  arid  offal  so  that  the  water  flows  onto 
adjoining  land  and  causes  sickness  in  the 
family  of  its  owner  is  limited  to  the  injury 
to  the  property,  and  does  not  include  the 
injury  by  sickness  or  death,  nor  by  loss  of 
time,  increase  of  family  expenses,  nor  by 
doctor's  bills  and  medicines,  resulting  from 
the  sickness. 

{Douglas,  J.,  dissent:) 

(March  25,   1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Pitt  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  injuries  alleged  to  have 
been  caused  by  the  obstruction  of  a  drain. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jarria  ft  Blow  and  F.  O. 
James,  for  appellant: 

The  law  very  largely  regards  surface  wa- 
ter as  a  common  enemy  which  every  pro- 
prietot  may  fight  or  get  rid  of  as  best  he 
may. 

2  Dill.  Mun.  Cor^.  4th  ed.  H  1039,  p.  1318. 

The  municipality  is  not  bound  to  protect 
from  surface  water  those  who  may  be  so  un- 
fortunate as  to  own  property  below  the  level 
of  the  street;  nor  is  the  dutv  a  perfect  one 
to  adopt  a  system  or  mode -of  drainage 
which  will  have  this  effect;  and  if  one  is 
adopted  there  is,  in  general,  no  liability  ex- 
cept as  to  ministerial -duties  in  connection 
therewith. 

Id.  H  1042 ;  Angell,  Watercourses,  7th  ed. 
p.  133;  Gould,  Waters,  ed.  1883,  §§  269, 
270,  pp.  469,  470. 

There  is  a  broad  distinction  between  one 
suing  for  injury  to  property  or  to  person  by 
some  act  of  negligence  of  the  municipality, 
and  suing  for  alleged  injury  to  health 
caused  by  the  neglect  of  the  city  to  observe 


some  sanitary  law  with  reference  to  ita 
drainage  system. 

Hughes  v.  Auhum,  161  N.  Y.  96,  46  L.  R. 
A.  636,  55  N.  E.  389. 

Messrs.  Skinner  ft  Wbedbee  and  A» 
M.  Moore  for  appellee. 

Fnroliea,  Oh.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  is  a  resident  and  citizen  of 
the  town  of  Greenville  and  the  defendant  is. 
a  municipal  corporation.  The  plaintiff  is. 
the  owner  of  a  house  and  lot  in  the  defend- 
ant corporation,  upon  which  he  and  family 
reside,  and  have  done  so  for  the  last  eight 
or  ten  years.  The  plaintiff  alleges  that  it 
was  the  duty  of  the  defendant  to  make  such 
drains  and  sewers  as  were  necessary  to  se- 
cure the  health  and  comfort  of  all  its  in- 
habitants, but  the  defendant  has  utterly^ 
failed  and  neglected  to  perform  and  dis- 
charge its  duty  in  this  respect;  that  plain- 
tiff's lot  is  situate  on  land  much  lower  thaa 
that  of  a  large  portion  of  said  town,  and 
that  defendant,  before  the  plaintiff  became 
the  owner  of  his  said  lot,  had  cut  an  opexir 
ditch  from  the  higher  land  through  an  ad- 
jacent lot  into  the  street  just  below  his  lot,, 
and  made  a  culvert  for  the  water  to  pass 
this  street  into  a  branch  below,  and  the  de- 
fendant had  allowed  this  culvert  to  become 
so  choked  and  out  of  repair  that  in  time  of 
heavy  rains  it  would  not  carry  the  water 
that  came  down  the  ditch;  that  defendant 
had  allowed  the  open  ditch  to  become  the 
depository  of  dead  fowls  and  dead  animala 
until  it  produced  a  stench,  both  disagreeable- 
and  unhealthy;  that  by  reason  of  the  im- 
proper construction  of  this  ditch,  and  the- 
obstruction  to  the  flow  of  the  water  at  the- 
culvert,  in  times  of  heavy  rains  the  water 
would  overflow  his  entire  lot;  that  this  ov- 
erflow water  would  at  times  remain  upon 
his  lot  for  a  day  or  more,  and  when  it  would, 
recede  it  would  leave  a  scum  upon  his  lot; 
that  by  reason  of  the  negligence  of  the  de- 
fendant— the  overflow  of  this  water — hia 
home  was  made  and  became  unhealthy,  and 
two  of  his  children  became  sick  and  died; 
that  by  reason  of  said  sickness  and  deaths- 
ho  suffered  great  pain  and  anguish  of  mind, 
ahat  ha  lost  nnich-time  in  nursing  them,, 
that  the  expenses  of  his  family  were  much 
increased,  and  he  had  large  doctor's  bills^ 
and  drug  bills  to  pay,  to  his  damage  $10,- 
!)00.  The  defendant  answered,  denying  the- 
material  allegations  of  the  complaint,  and 
lenying  its  liability  to  the  plaintiff  for  any^ 
lamage.  There  was  much  evidence  intro- 
Uiced  by  the  plaintiff  tending  to  sustain  the- 
il legations  of  fact  in  the  complaint,  and  by 
he  defendant  to  rebut  the  same.  There- 
were  many  prayers  for  special  instructions 
on  the  part  of  the  defendant,  which  we  will 


NoTS. — ^For  another  case  in  this  series  deny- 
ing the  liability  of  a  city  for  sickness  and  death 
resulting  from  negligent  construction  of  sewer 
eauslng  discharge  of  sewage  In  cellar,  see 
Hughes  V.  Auburn  (N.  Y.)  46  L.  R    A.  636. 

As  to  liability  of  city  for  negligent  construe* 
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tlon  of  sewer  generally,  see  Nashville  v.  Comer 
iTenn.)  7  L.  R.  A.  465.  and  note:  Seymoar  v. 
Cummins  (Ind.)  5  L.  R.  A.  126.  and  note  : 
Bulger  V.  Eden  (Me.)  9  L.  R.  A.  205  :  and  Up- 
plngton  V.  New  York   (N.  Y.)  63  !•  B.  A.  550.. 
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not  state  or  consider  here.    The  court  sub- 
mitted the  following  issues: 

(1)  Was  the  plaintiff  damaged  by  the 
negligence  of  the  town  of  Greenville  in  di- 
verting water  on  his  premises  as  alleged  in 
the  complaint? 

A.  Yes. 

(2)  If  so,  what  is  the  amount  of  actual 
•damage,  outside  of  mental  suffering,  caused 
to  him  thereby? 

A.  $333. 

(3)  If  so,  what  amount  of  damage  did 
l)e  sustain  from  mental  suffering  resulting 
•directly  from  such  negligence? 

No  answer. 

The  entire  charge  of  the  court  is  not  sent 
vp,  and  we  take  it  there  was  no  objection 
to  that  part.  But  from  that  sent  up  it  ap- 
|>ears  that  he  charged  the  jury  on  the  first 
issue  as  follows:  "If  the  town  ponded 
water  from  a  natural  water  course  by  ob- 
structing the  course,  then  it  is  the  same  as 
if  the  water  was  diverted.  The  law  draws 
a  distinction  between  water  within  banks — 
&  natural  water  course — and  surface  water. 
If  the  town  diverted  water,  as  I  have  indi- 
cated,— cut  the  ditch  where  there  was  no 
natural  drain, — then  it  was  its  duty  to  keep 
the  ditch  clear.''  And  upon  the  second  is- 
sue he  charged  as  follows:  "'This  is  the  ac- 
tual amount  paid  out  on  account  of  the 
fiickness  and  his  loss  of  time  incident 
thereto.  If  you  answer  the  first  issue  *Yes,' 
you  will  assess,  for  your  answer  to  the  sec- 
ond issue,  the  amount  in  your  judgment  the 
plaintiff  actually  paid  out  by  reason  of  such 
sickness,  and  what  he  lost  from  his  work 
by  reason  of  such  sickness;  and  in  this  con- 
nection you  will  consider  what  he  paid  the 
doctor,  if  anything,  what  he  spent  for  such 
articles  as  drugs,  medicines,  stimulants, 
and  other  things  in  the  sickness  growing 
out  of  these  conditions  over  and  above  his 
usual  cost  of  living."  The  defendant  ex- 
cepted. There  was  no  evidence  that  there 
was  a  natural  water  course  flowing  by  the 
plaintiff's  lot,  or  where  the  old  ditch  was 
cut.  though  it  was  along  or  near  the  natural 
flow  of  the  surface  water.  And  while  it 
was  shown  that  there  were  dead  fowls  and 
■animals  in  the  old  ditch,  there  was  no  evi- 
dence that  the  defendant  put  them  there, 
or  knew  that  they  were  there,  until  they 
were  removed. 

We  will  not  set  out  the  special  prayers 
for  instruction  not  given  by  the  court,  as  we 
put  our  opinion  upon  what  we  understand 
to  be  the  law  of  liability  of  a  municipality 
in  cases  like  this.  We  say  "municipality," 
because  we  understand  the  rule  of  liability 
as  to  such  corporations  to  be  quite  different 
from  the  liability  of  individuals  or  private 
-corporations.  In  actions  for  damages 
against  a  municipal  corporation,  where  the 
act  complained  of  was  done  in  pursuance  of 
its  legislative  or  judicial  powers,  or  in  the 
exercise  of  its  authorized  police  powers,  the 
doctrine  of  i-espondeat  superior  does  not  ap- 
ply, except  as  to  property  rights.  And  such 
defendant  is  only  liable  for  injuries  caused 
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by  neglect  to  perform  some  positive  duty  de- 
volved upon  it  by  reason  of  the  incorpora- 
tion,— such  as  keeping  the  public  streets 
in  repair,  or  damage  to  property,  or  when 
it  receives  a  pecuniary  benefit  from  it.  The 
reason  for  this  distinction,  that  it  is  liable 
for  damage,  seems  to  lie  in  the  fact  of  own- 
ership— ^vested  rights — ^which  no  one  has  the 
right  to  invade,  not  even  the  government, 
unless  it  be  for  public  purposes,  and  then 
only  by  paying  the  owner  for  it.  This  right 
to  take  property  does  not  fall  under  the  doe- 
trine  of  police  power,  and  the  doctrine  of 
respondeat  superior  applies.  This  doctrine 
is  sustained  in  the  case  of  Hughes  v.  Au- 
burn, 161  N.  Y.  96,  46  L.  R.  A.  636,  55  N. 
£.  389.  That  case  lefera  to  Allen  v.  Boston, 
169  Mass.  324,  34  N.  £.  519,  as  not  being  in 
harmony  with  the  doctrine  held  in  Hughes 
V.  Auburn.  We  have  examined  Allen  v. 
Boston,  and  find  expressions  in  the  argu- 
ment of  the  case  that  seem  to  be  in  conflict 
with  the  doctrine  announced  in  Mughes  v'. 
Auburn  and  the  principles  announced  by  ua 
in  this  case.  But  we  find,  upon  examina- 
tion, that  the  cases  cited  in  Allen  v.  Boston 
are  not  authority  for  the  statement  that  the 

Elaintiff  could  recover  for  injury  to  his 
ealth,  as  against  a  municipality,  for  the 
reason  that  they  were  actions  against  pri- 
vate corporations  which  had  no  govern- 
mental or  police  powers,  and  where  the  doc- 
trine of  respondeat  superior  applied.  It 
seems  to  us  that  the  learned  court  in  Allen 
V.  Boston  lost  sight  of  the  governmental 
powers  of  the  defendant  and  its  right  to 
exercise  police  powers,  and  that  the  doctrine 
of  respondeat  superior  did  not  prevail  in 
that  case.  And  we  find  the  great  weight 
of  authority  (indeed  all  we  have  been  able 
to  examine)  sustains  the  views  we  have  an- 
nounced in  this  opinion,  and  none  to  the 
contrary, — unless  it  is  Allen  v.  Boston. 
For  the  doctrine  announced  in  this  opinion, 
we  cite  2  Dill.  Mun.  Corp.  |  983,  and  the 
doctrine  announced  by  this  court  in  Mcll- 
henney  v.  Wilmington,  127  N.  C.  146,  50  L. 
R.  A.  470,  37  S.  E.  187,  and  Peterson  v.  Wil- 
mington, 130  N.  C.  76,  66  L.  R.  A.  959, 
40  S.  E.  853;  as  to  the  right  of  the  defend- 
ant to  make  the  ditch,  and  its  liability  for 
the  overflow  of  the  water,  we  cite  Gk)uld, 
Waters,  ed.  1883,  §§  269,  270;  and  aa  to 
police  powers.  Dill.  Mun.  Corp.  S  141. 

We  are  therefore  of  the  opinion  that  the 
defendant  may  be  held  to  answer  in  dam- 
ages as  for  a  trespass  for  any  damages  the 
plaintiff  may  have  sustained  to  his  property 
by  reason  of  the  wrongful  action  of  the  de- 
fendant, but  not  for  any  sickness  that  may 
have  been  caused  to  him  or  his  family;  nor 
can  he  recover  damage  for  his  time,  the  in- 
crease in  expenses  of  his  family,  nor  for 
doctors  bills  or  medicines  that  may  have 
been  caused  by  such  sickness.  And,  as  his 
honor  instructed  the  jury  that  they  should 
"assess"  the  defendant  for  the  loss  of  time, 
the  increased  expenses  of  the  family,  the 
doctor's  bills  and  medicines,  which  it  seems 
from  the  findings  of  the  jury  were  the  only 
things  upon  which  the  jury  based  the  ver- 
dict, there  was  error. 
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While  the  announcements  in  this  opinion 
involve  no  new  doctrine,  we  consider  it  an 
important  decision,  as  it  is  probably  the  first 
time  this  doctrine  has  been  so  distinctly  an- 
noanced  by  this  court. 

We  have  examined  the  authorities  cited 
for  the  plaintiff,  and  fail  to  see  that  they 
are  in  conflict  with  this  opinion.  They  are 
cases  between  individuals,  or  against  pri- 
vate corporations,  where  governmental 
rights  and  the  doctrine  of  police  power  are 
not  involved,  which  distinguishes  them  from 
this  case. 

Error.    New  trial. 

Donslaa,  J.,  dissenting: 

1  must  confess  my  inability  to  appreci- 
ate the  distinctions  drawn  by  the  court.  It 
is  admitted  that  the  plaintiff  can  recover 
for  any  damage  done  to  his  property,  and 
it  is  difficult  to  imagine  a  much  greater  in- 
jury to  a  man's  home  than  rendering  it  un- 
inhabitable. I  can  readily  see  that  it  is  not 
practical  to  award  damages  to  the  entire 
community  for  injuries  to  health,  for  two 
reasons:  (1)  The  extreme  difficulty  of 
measuring  such  damages,  and  (2)  because 
of  the  imminent  danger  of  bankrupting  the 
town.  The  latter  is  apparently  the  basic 
reason  in  Hughes  v.  Auburn,  161  N.  Y.  96, 
46  L.  R.  A.  636,  55  N.  £.  389,  the  case  relied 
upon  l^  this  court,  and  the  only  case  cited 
tendinc  to  sustain  its  opinion.  Even  that 
case,  decided  by  a  divided  court,  gives,  as 
oae  of  its  reasons,  that  the  plaintiff's  in- 
testate was  not  the  owner  of  the  property. 
In  Allen  V.  Boston,  159  Mass.  324,  337,  34 
N.  E.  619,  520,  the  court  says:  "The  de- 
fendant also  argues  that  the  only  damage 
the  plaintiff  can  recover,  if  any,  would  be 
the  injury  to  his  property,  and  that  injury 
CO  his  health  or  business  was  wrongly  al- 
lowed to  be  included  in  the  damages.  Such 
damages  were  specially  alleged,  and  are 
clearly  recoverable."  In  the  case  at  bar  the 
damages  are  suffered  by  the  owner  of  the 
property,  are  specially  alleged  and  found, 
and  can  be  easily  and  definitely  computed, 
being  the  actual  money  paid  out  and  the 
value  of  his  time  lost  on  account  of  the  neg- 
ligence of  the  defendant.  This  is  clearly 
biated  in  his  honor's  charee.  The  opinion 
of  the  court  also  cites  Dill.  Mun.  Corp.  §  983. 
That  section  is  not  the  one  that  applies  to 
the  case  at  bar.  In  §  980,  which  does  ap- 
ply, the  learned  author  says:  "For  illus- 
iration,  if  a  city  neglects  its  ministerial 
duty  to  cause  its  setcers  to  be  kept  free 
from  obstructions,  to  the  injury  of  a  person 
who  has  an  interest  in  the  performance  of 
that  duty,  it  is  liable,  as  we  shall  see,  to  an 
action  for  the  damages  thereby  occasioned." 
Thp  italics  are  those  of  the  author.  The 
cases  of  Mcllhenncy  v.  Wilmington^  127  N. 
C.  146,  60  L.  R.  A.  470,  37  S.  E.  187,  relat- 
ing to  the  misponduct  of  a  policeman,  and 
lyteraon  v.  Wilmington,  130  N.  C.  76,  40 
S.  E.  853,  referring  to  the  fire  department, 
are  equally  devoid  of  application  to  the  case 
•t  har.  In  this  case  tne  injury  was  appar- 
ently caused  by  the  active  negligence  of  the 
<Ierondunt'8  officers  and  agents  in  diverting 
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water  b^  means  of  a  ditch,  and  then  permit- 
ting this  ditch  to  be  obstructed,  not  only 
with  sand,  but  with  ''dead  cats,  chickens, 
pigs,  and  other  dead  animals."  This  seems 
to  me  gross  negligence  which  is  clearly  ac- 
tionable. It  is  true  the  town  authorities 
might.be  indicted  either  as  at  common  law, 
for  maintaining  a  public  nuisance,  or  for 
neglect  of  duty  under  the  Code.  State  v. 
Hawkins,  77  N.  C.  494;  State  v.  Hatch,  116 
N.  C.  1003,  21  S.  E.  430;  State  v.  Dickson, 
124  N.  C.  871,  32  S.  E.  961.  But  there  are 
very  few  private  citizens,  and  especially 
those  dependent  upon  their  daily  labor,  will- 
ing to  undergo  the  trouble,  expense,  and  pos- 
sible danger  of  antagonizing  the  governing 
body  of  a  municipality.  Moreover,  such  a 
course,  while  perhaps  beneficial  to  the  com- 
munity, would  not  afford  any  personal  com- 
pensation for  the  injuries  received.  As  I 
see  no  error  in  the  trial  of  the  case,  I  must 
dissent  from  the  opinion  of  the  court. 


Samuel  A,  CUTLER,  App*., 

V, 

Christopher  C.  CUTLER  et  aL 

(130  N.  C.  1.) 

t.  Revocation  of  a  -will  may  be  effected 
by  adopting  its  mutilation  by  vermin  as  such. 

2.  llVhen  a  Tvill  produced  from  the 
teatator's    enutody    ia    mutilated    and 

the  signature  destroyed  the  burden  is  on 
proponents  to  account  for  the  mutilation, 
and  not  on  the  caveators  to  show  that  the 
mutilation  was  purposely  done. 

3.  Au  admlsaion  as  to  -vrhat  an  absent 
-nritness  'vrlll  testify  to,  made  for  the 
purpose  of  securing  a  speedy  trial,  is  not  ad- 
missible at  a  subsequent  term  when  the  pres- 
ence of  the  witness  has  been  secured. 

4.  A  -vrlll  is  not  void  beeanse  the  -wit- 
neases  alsned  before  the  testator,  if  all 
parties  were  present  at  tbe  time  of  the  exe- 
cution and  the  signatures  were  affixed  by 
each  In  the  presence  of  the  others. 

(February  18,  1902.) 

APPEAL  by  contestant  from  a  judgment 
of    the    Superior    Court    for    Beaufort 
County  in  favor  of  proponents  in  an  action 
to  determine  the  validity  of  an  alleged  will 
of  Nathan  C.  Cutler,  deceased.    Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Charles  F.  W^arren,  for  appellant: 
The  sequence  and  order  of  the  acts  neces- 
sary to  make  an  attested  will  are:      (1) 
That  it  shall  be  written  in  the  testator's 
lifetime^    (2)    signed   by  him,   or   by  somp 
other  person  in  his  presence  and  by  his  di- 
rection; and  (3)  subscribed  in  his  presence 
by  two  witnesses  at  least,  no  one  of  whom 
shall  be  interested  in  the  devise  or  bequest 

Note. — As  to  what  is  sufficient  to  revoke~a 
will  generally,  see  notes  to  Hawea  v.  NlchoIa« 
(Tex.)  2  L.  R.  A.  863 ;  Rlggs  v.  Palmer  (N.  Y.) 
5  L.  R.  A.  on  page  346;  Davis  v.  Fogle  (Ind.) 
7  L.  R.  A.  486;  and  Stewart  v.  Powell  (Ky.) 
10  L.  R.  A.  57 :  also,  in  this  series,  Gardiner 
V.  Gardiner  (N.  H.)  8  L.  R.  A.  383;  Miles's 
Appeal  (Conn.)  36  L.  R.  A.  176;  and  Billings 
ton  V.  Jones  (Tenn.)  56  L.  R.  A.  654. 
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of  the  said  estate,  except  as  hereinafter  pro- 
vided. 

N.  C.  Code,  §  2136. 

The  signature  by  witnesses  before  the  tes- 
tator is  not  sufficient. 

1  Jarman,  Wills,  5th  Am.  ed.  254;  Old- 
tug's  Goods,  2  Curt.  Eccl.  Rep.  865;  Byrd's 
Goods,  3  Curt.  Eccl.  Rep.  117;  1  Redf.  Wills, 
289;  Theobald,  Wills,  26;  29  Am.  &  Eng. 
Enc.  Law,  p.  209,  note  2,  p.  210,  note  2;  Rag- 
Umd  V.  Huntingdon,  23  N.  C.  (1  Ired.  L.) 
661;  Re  Cox,  46  N.  C.  (1  Jones,  L.)  321. 

If  the  will  was  properly  executed  then  it 
was  afterwards  revoked. 

Bennett  v.  Skerrod,  25  N.  C.  (3  Ired.  L.) 
303,  40  Am.  Dec.  410. 

The  will  appeared  to  be  mutilated  by  ver- 
min, and  the  signature  of  the  testator  ap- 
peared to  have  been  torn  from  the  will.  If 
torn,  the  slightest  act  of  tearing,  if  done  by 
the  testator  with  the  intention  of  revoking 
his  will,  amounts  to  a  revocation. 

White  V.  Custen,  46  N.  C.  (1  Jones,  L.) 
197;  1  Jarman,  Wills,  286;  29  Am.  &  Eng. 
Enc.  Law,  p.  270. 

If  the  mutilation  was  done  entirely  by 
vermin,  still  the  testator  could  adopt  and 
ratify  such  mutilation  or  destruction,  and 
it  would  amount  to  a  revocation  of  his  will. 

Pritchard,  Wills  &  Administration,  §  269 ; 
Underbill,  Wills,  308. 

Messrs.  Small  ft  McLean  and  B.  B. 
Hiclioltoii  for  appellees. 

Fnroliea,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  devisavit  vel  non  of 
the  will  of  Nathan  C.  Cutler.  It  is  not  con- 
tended but  what  he  at  one  time  intended  the 
paper  writing  offered  for  probate  as  his  last 
will  and  testament;  and  while  there  are 
other  exceptions  to  other  matters,  which  will 
be  considered,  the  principal  question  is  as 
to  whether  it  was  revoked  or  not,  and,  as 
this  is  the  main  question,  we  will  assume 
that  it  WHS  properly  executed,  and  consider 
the  question  of  revocation  first.  There  was 
a  motion  to  nonsuit  the  plaintiff  at  the  close 
of  the  evidence,  and  the  whole  evidence  is 
sent  up  as  a  part  of  the  case  on  appeal,  in- 
cluding the  script  offered  as  the  will,  and 
the  clerk  is  instructed  in  the  case  on  i^ppeal 
to  attach  and  send  this  as  a  part  of  the  rec- 
ord evidence  in  the  case.  This  script  is 
therefore  legitimately  before  us  as  a  part 
of  the  evidence,  to  he  considered  for  what- 
ever it  may  be  worth.  The  script  was  writ- 
ten, and,  we  will  say,  executed  some  ten 
years  or  more  before  the  death  of  Cutler, 
and,  his  children  all  having  married  and 
left  him,  he  abandoned  his  home  with  the 
purpose  of  living  among  his  children;  and, 
without  moving  his  household  fiirnitnre.  a 
few  months  before  he  died  he  rented  to  one 
James  Asbury,  who  moved  into  his  dwelling 
house.  Asbury,  according  to  his  evidence, 
found  this  script  in  an  unsealed  envelope  in 
an  unlocked  drawer  of  an  old  safe  belonging 
to  the  testator,  left  by  him  in  said  house,  in 
which  there  were  other  papers.  He  said 
nothing  to  the  testator  about  finding  the 
will.  The  will  had  been  seen  by  others  who 
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had  been  using  the  house  for  the  purpose  cf 
storing  grain,  before  the  death  of  the  tes- 
tator, but  they  had  not  mentioned  it  to  him. 
The  script,  as  it  comes  to  us,  is  badly  muti- 
lated. The  name  of  the  testator,  if  it  wa» 
ever  tliere, — and  we  take  it  that  it  was, — is 
entirely  gone;  and  it  is  badly  mutilated  in 
other  respects.  Much  of  the  work  of  muti- 
lation was  the  work  of  moths  or  vermin,, 
and  it  is  contended  by  the  propounders  that 
it  was  all  done  by  them.  But  it  looks  to  us 
as  if  it  had  been  torn  where  the  signature  of 
the  testator  should  have  been.  Aese  were 
all  matters  for  the  jury  upon  the  evidence 
and  proper  instructions  from  the  court.  The 
paper  itself  showed  the  mutilations,  and,  as 
there  was  much  evidence  tending  to  show 
that  the  testator  knew  of  the  defaced  con* 
dition  of  this  paper  long  before  his  death,  it 
was  contended  by  the  caveator  that,  if  he  did 
not  tear  the  paper  himself,  there  is  abun- 
dant evidence  showing  that  he  accepted  it  a» 
a  destruction  of  his  will,  and  that  he  in- 
tended to  die  intestate.  And  while  it  was 
not  denied  that  there  was  evidence  tending 
to  show  this  to  be  the  fact,  the  propounders 
contended  that,  unless  the  script  had  been 
defaced  by  the  maker,  or  by  someone  for 
him  in  his  presence  and  by  his  direction,  the 
will  was  not  revoked ;  that  he  could  not  rat- 
ify the  obliteration  or  destruction  of  the 
will  by  the  vermin  if  he  wished  to  do  so; 
that  a  will  properly  executed  could  only  be 
revoked  in  the  manner  above  stated  or  by 
making  another  will;  and  his  honor,  being - 
of  the  opinion  that  the  law  was  as  contended 
by  the  propounders,  so  instructed  the  jury 
in  substance.  In  this,  we  think,  there  was 
error.  Revocation  consists  of  two  things, — 
I  the  intention  of  the  testator,  and  some  out* 
ward  act  or  symbol  of  destruction.  A  deface- 
ment, obliteration,  or  destruction,  without 
the  animo  revocandi,  is  not  sufficient.  Nei- 
ther is  the  intention — the  animo  revocwndk 
— sufficient,  without  some  act  of  oblitera- 
tion or  destruction  is  done.  It  seems  to  us 
that  the  court  placed  too  strict  a  construc- 
tion upon  the  statute.  The  will  was  in  the 
possession  of  the  testator,  and  it  seems  f ronk 
the  evidence  that  he  knew  of  the  oblitera- 
tion, if  lie  did  not  himself  tear  his  name  off^ 
the  paper.  He  must  have  gotten  this  in- 
formation by  handling  and  inspecting  the 
same,  and,  if  so,  it  was  done  in  his  presence, 
or  it  was  done  and  in  his  presence.  And  if 
he  then  had  the  animo  revocandi,  why  was 
not  this  a  compliance  with  the  statute,  and 
a  revocation?  We  find  it  stated  in  Pritdi- 
ard,  Wills  &  Administration,  §  267,  that 
"every  act  of  canceling  .  .  .  imports 
prima  facie  that  it  is  done  animo  revocandi, 
.  .  .  yet  it  is  but  a  presumption,  which 
may  be  repelled  by  accompanying  [or  sub- 
sequent] circumstances."  And  we  find  that 
this  quotation  is  taken  from  the  opinion  of 
the  court  by  RufHn,  Ch.  J.,  in  Bethell  v. 
Moore,  19  N.  C.  (2  Dev.  &  B.  L.)  311.  We 
also  see  in  Pritchard,  Wills  &  Administra- 
tion, $  269,  the  following:  "But  it  has  been 
held  that  the  failure  of  the  testator,  after 
being  informed  of  the  loss  or  destruction  oi 
his  willy  to  execute  another^  when  he  ha» 
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time  and  opportunity  to  do  so,  furnishes  a 
presumption  of  intention  to  revoke  the  lost 
or  destroyed  will;  but  this  presumption  may 
be  rebutted  or  explained  away  by  proof  of 
the  declarations  of  the  testator  or  other  evi- 
dence." We  find  these  views  expressly  stated 
in  Steele  v.  Price,  5  B.  Mon.  58.     We  are 
therefore  led  to  the  conclusion  that,  if  the 
obliteration    was    entirely    by    vermin,    the 
question     of    revocation     animo    revooandi 
should   have  been  left  to  the  jury  to  say, 
from   all  the  evidence,  whether  Nathan  C. 
Cutler   intended  said  script  to  remain  his 
'Aill  or  not;  and  it  was  error  in  the  court  to 
take  this  question  from  the  jury,  and  to  in 
struct  them  in  effect  that,  if  this  was  so,  it 
did  not  amount  to  a  revocation  of  the  will. 
The  court  also  instructed  the  jury  that  if 
the  testator  found  the  will  in  its  mutilated 
condition,  and,  thinking  that  this  was  in 
law  a   revocation,  and  for  that  reason  he 
said  he  had  thrown  it  away  or  destroyed  it, 
that  would  not  amount  to  a  revocation.  The 
language   of   the   witness   Kespass   is   that 
Cutler  told  him  that  he  had  destroyed  the 
will.    The  language  of  the  witness  John  B. 
Respass  is  as  follows  "I  said  to  him :   'Your 
business  is  all  fixed.     I  wrote  your  will.* 
He  said:  'No;  the  will  you  wrote  for  me  I 
have  destroyed.    There  were  such  changes  in 
my  property  that  the  will  would  not  fit  any- 
way.' "    He  said  nothing  about  his  "opinion 
of  the  law,"  but  simply,  "I  have  destroyed" 
it    But  we  are  unable  to  see  what  effect  his 
opinion  of  the  law  would  have  had  on  the 
case  if  he  had  destroyed  it.     The  question 
for  the  jury  upon  this  evidence  was,  Had  he 
destroyed  it?     Had  he  purposely  torn  his 
name  from  the  will,  and  thereby  destroyed 
it?     If  he  had,  it  waa  no  longer  his  will. 
But  the  court  instructed  the  jury  that,  "if 
the  jury  should  find  that  the  will  was  prop- 
erly executed  by  Nathan  C.  Cutler,  then  the 
burden  of  proof  shifted  to  the  caveators  to 
show  by  the  greater  weight  of  the  evidence 
that  the  will  had  been  revoked."    This  was 
error.     If  there  had  been   no   evidence  of 
erasure  or  destruction  on  the  script  itself, — 
if  the  paper  had  been  perfect, — ^this  charge 
would  have  been  correct.     Butj,  where  the 
name  of  the  testator  was  gone, — torn  off  by 
the  testator,  as  the  caveator  alleges,  or  de- 
stroyed by  moths    as  the  propounder  con- 
tends,— ^the  propounders  did  not  establish  it 
t«  the  will  of  Nathan  C.  Cutler  by  proving 
that  it  was  originally  executed  by  him.  This 
would  not  have  been  so  in  an  action  on  a 
note  or  IxMid,  and  is  not  in  this  case.    And 
the  burden  of  proof  did  not  change  to  the 
caveators  at  this  stage,  and  place  the  burden 
upon  them  to  explain  and  show  how  the  tes- 
tator's name  came  to  be  off  the  paper.    The 
will  had  been  in  the  possession  of  Cutler. 
When  produced,  it  had  upon  it  these  marks 
of  mutilation,    the    testator's    name    being 
gone.    It  devolved  upon  the  propounders  to 
account  for  this,  and  it  was  not  Cutler's  will 
until  they  did  so  to  the  satisfaction  of  the 
jury.    When  the  will  was  produced  without 
tlif  no  me  of   Nathan   C.   Cutler,  this  was 
prima  facie  evidence  of  a  revocation,  and 
the  law  presumed  that  it  had  been  revoked. 
S7  L.  R.  A. 


It  is  true  this  presumption  might  be  re- 
pelled, but  the  burden  of  doing  so  was  on 
the  propounders.  If  this  was  not  so,  it 
would  be  to  require  the  caveator  to  rebut 
the  presumption  that  was  in  his  favor. 
Bethell  v.  Mowe,  19  N.  C.  (2  Dev.  &  B.  L.) 
311;  Steele  v.  Price,  5  B.  Mon.  58;  Pritch- 
ard,  Wills  &  Administration,  §§  267,  269; 
Underbill,  Wills,  §  225;  Theobald,  Wills,  p. 
45.    There  was  error  in  this  instruction. 

Upon  the  trial  of  this  case  at  July  term, 
1901,  the  propounders  offered  the  following 
admission  as  a  part  of  their  evidence:  ''In 
the  trial  of  this  action  the  caveator,  Samuel 

A.  Cutler,  admits  the  following  facts:  That 
John  B.  Kespass,  in  the  presence  of  the  al- 
leged testator,  Nathan  C.  Cutler,  signed  the 
script  propounded  ks  his  will  as  a  subscrib- 
ing witness  thereto,  at  the  request  and  in 
the  presence  of  the  said  Nathan  C.  Cutler, 
who  also  signed  it  in  the  presence  of  the 
said  witness,  and  declared  it  to  be  his  last 
will."  The  caveator  objected  to  this  evi- 
dence, and  C.  F.  Warren,  Esq.,  made  affi- 
davit that  he  was  the  attorney  of  the  cave- 
ator at  February  term,  1898 ;  that  whei»  the 
case  was  called  at  that  term  the  caveator 
announced  his  readiness  for  trial,  and  the 
propounders  stated  they  were  not  ready  for 
trial  for  the  want  of  the  testimony  of  John 

B.  Respass,  a  subscribing  witness  to  the 
will;  when  the  caveator,  for  the  purpose  of 
getting  a  trial  at  that  term,  made  the  ad- 
mission simply  because  the  witness  Respas» 
was  absent;  that  at  that  term  the  caveator 
did  not  know  that  said  Respass  knew  any- 
other  facts  material  to  the  execution  or  re* 
vocation  of  the  will;  that  before  the  case 
was  called  for  trial  at  this  term  he,  as  the 
attorn^  of  the  caveator,  had  notified  one  of 
the  attorneys  for  the  propounders  that  Res- 
pass was  then  present^  attending  court  as  a 
witness,  and  that  he  should  object  to  the 
introduction  of  said  admission  in  evidence. 
This  testimony  of  Mr.  Warren  was  not  dis- 
puted by  the  other  side.  But  the  court  ad- 
mitted this  admission  as  evidence,  and  the 
caveator  excepted.  In  this,  we  think,  there 
was  error.  It  is  not  like  a  solemn  admission 
of  a  fact  in  an  answer,  or  otherwise,  where 
it  is  intended  bjr  the  parties  to  be  perma- 
nent, and  in  this  respect  differs  from  Ouy 
V.  Manuel,  89  N.  C.  83.  In  this  case  it  was 
made  on  account  of  the  absence  of  Respass. 
At  this  trial  Respass  was  present,  and  the 
reason  for  making  it  ceased,  and  the  pro- 
pounders were  notified  of  the  fact  of  his 
presence,  and  that  its  admission  would  be 
objected  to.  As  the  reason  ceased,  the  ad- 
mission should  have  ceased.  The  propound- 
ers lost  nothing  they  had  before  the  admis- 
sion was  made.  But  the  admission  itself 
says  "in  the  trial  of  this  action."  The  ad- 
mission is  in  the  singular, — in  the  trial, — 
and  it  was  used  in  that  trial.  The  point 
presented  is  a  singular  one,  and  we  have 
found  nothing  like  it  in  the  practice,  and 
have  put  what  we  think  is  a  just  construction 
upon  it,  and  do  not  think  it  should  have 
been  admitted. 

There  is  one  other  question  presented  by 
the  record  that  should  be  passed  upon,  and 
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that  is  this:  It  seems  that  the  witnesses 
signed  the  will  before  the  testator,  Cutler. 
But  it  was  all  done  at  Uie  same  time,  and  in 
the  presence  of  each  other;  the  witnesses 
seeing  the  testator's  presence,  and  the  testa- 
tor seeing  the  witnesses'  presence.  It  there- 
fore differs  from  Re  Cox,  46  N.  C.  (1  Jones 
L.)  321,  where  the  witness  signed  the  will  at 
home,  and  not  in  the  presence  of  the  testa- 
tor. In  that  case  it  was  held  to  be  an  in- 
sufficient execution  of  the  will;  but  it  is 
there  intimated  that,  had  the  witness  signed 
in  the  presence  of  the  testator,  though  be- 


fore the  testator,  it  would  have  been  suffi- 
cient. It  seems  singular  that  the  witnesses 
should  have  signed  before  the  testator,  aa 
there  was  nothing  at  that  time  for  them  to 
attest.  It  was  certainly  awkward  and  il- 
logical for  them  to  do  so,  and  can  only  be 
sustained  by  its  being  all  a  part  of  one  and 
the  same  transaction.  This  exception  of  the 
caveator  is  not  sustained,  and  there  was  no 
error  in  the  ruling  of  the  court  upon  this 
exception. 

But  for  the  errors  pointed  out  in  the  opin- 
ion, tJierc  mu8t  he  a  new  triaL 
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1«     A  note  Klven  to  relmbarae  a  aarety 

CD  a  fidelity  bond  for  what  It  has  been  com- 
pplled  to  pay  because  of  the  principars  em- 
bezzlement, on  condition  that  the  surety 
would  not  prosecute  the  principal  for  the 
defalcation,  la  void. 

S.  The  proper  nieaanre  of  proof  neces- 
sary to  a  verdict  in  civil  cases  Is  such  as 
will  reasonably  satisfy  tbe  Jury. 

S«  A  Jury  !•  not  bound  to  adopt  the 
contftrnctlon  of  a  contract  which  will 
render  It  legal  if  It  Is  equally  capable  of  one 
which  will  render  It  illegal  if  other  evidence 
In  the  case  tends  to  show  illegality. 

(December  18.  1001.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Montgomery  City  Court  in  favor  of 
defendants  in  an  action  brought  to  enforce 
certain  promissory  notes.    Affirmed. 

Plaintiff  was  surety  for  F.  W.  Caldwell, 
who  was  bookkeeper  of  the  Standard  Build- 
ing &,  Loan  Association.  He  was  charged 
with  embezzlement,  and  plaintiff  as  liis 
surety  paid  the  amount  which  it  was  claimed 
that  he  had  embezzled.  It  thereupon  took 
a  note,  with  sureties,  for  the  amount  which 
it  had  paid,  to  enforce  payment  of  which 
thin  action  was  brought. 

Further  facts  appear  in  the  opinion. 

Messrs.  Marks  Sc  Sayre  for  appellant. 

3fr.  Ray  Rnslitoii,  for  appellees: 

Any  contract,  the  consideration  of  which, 
or  any  part  thereof,  is  an  agreement  to  com- 
pound a  felony,  is  illegal,  and  when  the  par- 
ties stand  in' pari  delicto  the  law  will  not 
entertain  any  action  in  respect  thereto,  but 
leaves  the  parties  where  it  finds  them. 


Note. — For  other  cases  In  this  series  as  to 
right  to  enforce  obligation  given  to  prevent 
criminal  prosecution,  sec  Loud  v.  Hamilton 
<Tenn.)  45  L.  R.  A.  400,  and  Jones  v.  Dannen- 
ber.?  (Ga.)    52  L.  R.  A.  271. 

As  to  invalidity  of  contract  to  prevent  prose- 
cution generally,  see  Springfield  F.  &  M.  Ins. 
Co.  V.  Hull  (Ohio)  25  L.  R.  A.  37,  and  Weber 
V.  Rhay   (Ohio)   37  L.  R.  A.  230. 
iu  L.  R,  A. 


Wynne  v.  Whisenantf  37  Ala.  46;  WeUs 
V.  Thompson,  60  Ala.  84;  Moog  v.  Strang, 
60  Ala.  98. 

Contracts  which  are  entire  are  not  en- 
fof-ceable  if  any  part  of  the  transaction  is 
illegal.  Where  the  contract  is  divisible  the 
part  which  is  legal  will  be  enforced  notwith- 
standing the  illegal  part.  The  contract  here 
is  the  note  sued  on,  which  is  tainted  with 
illegality,  and,  as  it  cannot  be  divided  up, 
the  court  will  not  enforce  any  part  of  it. 

Brotcn  v.  Brotcn,  34  Barb,  533;  Rose  ▼. 
Truaw,  21  Barb.  361;  Ooodtoin  ▼.  Clark,  65 
Me.  280;  Bishop  v.  Palmfr,  146  Mass.  469, 
16  N.  E.  299;  Sohm/ueckle  ▼.  Waters,  125 
Ind.  205,  25  N.  E.  281;  Prosi  v.  More,  40 
Cal.  347;  Osgood  v.  Bwuder,  75  Iowa,  650, 
1  L.  R.  A.  656,  39  N.  W.  887 ;  Crawford  v. 
Wick,  18  Ohio  St  190,  98  Am.  Dec.  103; 
Filson  V.  Mines,  5  Pa.  452,  47  Am.  Dec.  422; 
Wynne  v.  Whisenant,  37  Ala,  46;  Pettit  ▼. 
Pettit,  32  Ala.  288;  Trist  v.  Child,  21  Wall. 
441,  suh  nom.  Burke  v.  Child,  22  L.  ed.  623. 

Dowdell,  J.,  delivered  the  opinion  of  the 
court: 

The  first  and  third  pleas,  to  which  de- 
murrers were  interposed  by  plaintiff  and 
overruled  by  the  court,  set  up  the  illegality 
of  the  consideration  of  the  notes  sued  on. 
These  pleas  aver  that  the  notes  were  given 
in  consideration  of  an  agreement  and  prom- 
ise made  by  Uie  payee  not  to  prosecute  the 
principal  maker  of  said  notes,  viz.,  one  Cald- 
well, for  the  embezzlement  by  him  of  $650 
from  the  Standard  Building  k  Loan  Associ- 
ation of  Montgomery,  Alabama,  in  the  em- 
ployment of  which  company  he  was  engaged 
as  a  bookkeeper.  It  is  further  shown  by 
said  pleas  that  the  payee  guaranty  company 
was  security  upon  the  employment  bond  of 
said  Caldwell  &t  the  time  of  said  embezzle- 
ment by  him,  and  as  such  surety  paid  to  said 
building  and  loan  association  the  said  sum 
so  eml^zzled.  That  there  was  an  implied 
contract,  under  the  law,  on  the  part  of  Cald- 
well, to  pay  to  the  said  guaranty  company 
the  amount  so  paid  by  it  to  the  building  and 
loan  association  for  his  said  default,  there 
can  be  no  doubt,  and  that  upon  such  implied 
contract  a  right  of  action  existed  and  a  re- 
covery could  be  had  by  the  guaranty  com- 
pany against  said  Caldwell  is  equally  clear. 
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but  tliat  is  not  the  contract  here  sued  upon. 
The  contract  sued  upon  is  an  express  con- 
tract made  by  said  Caldwell,  together  with 
the  defendants  as  his  sureties^  which  la 
based  upon  a  consideration  which  is,  at  least 
in  part,  illegal.  It  is  contended  by  counsel 
for  appellant  that  the  only  difference  be- 
tween the  contract  implied  by  law  and  the 
pxpretis  contract  sued  upon  is  one  of  evi- 
dence. In  this  contention  appellant's  coun- 
sel is  mistaken.  The  express  contract,  be- 
sides carrj'ing  with  it  the  obligation  of  the 
defendants  as  sureties^  also  provides  for  a 
waiver  of  exemptions,  neither  of  which  ex- 
isted in  the  implied  contract.  The  plaintiff, 
in  his  action,  relies  wholly  upon  the  express 
contract,  and  upon  it  he  must  stand  or  fall, 
without  any  regard  to  the  implied  contract 
which  the  law  raised  up  between  plaintiff 
and  the  principal  debtor  out  of  the  circum- 
stances of  the  default  and  embezzlement. 
It  is  a  well-settled  principle  of  law  that  a 
consideration  in  part  illegal  will  avoid  the 
entire  contract.  1  Brickell's  Dig.  p.  382, 
1$  lltt,  and  cases  there  cited.  The  fact  that 
there  was  a  contractual  relation  existing 
between  Caldwell  and  the  guaranty  com- 
pany, by  virtue  of  the  latter's  suretyship 
upon  a  bond  for  the  faithful  performance  of 
duty  by  Caldwell  to  his  employer,  the 
Standard  Building  &  Loan  Association,  can- 
not vary  the  principle  laid  down  in  the  au- 
thorities above  cited,  or  purge  the  contract 
of  the  illegality  of  consideration.  When 
the  guaranty  company  paid  the  amount  of 
the  default  to  the  loan  company,  it  then 
occupied  the  same  relation  to  the  embez- 
zler, as  to  an  implied  promise  by  him  to  re- 
fund, as  existed  between  the  embezzler  and 
the  loan  company,  from  whom  he  embezzled 
the  fundSj  before  said  guaranty  company 
settled  the  defalcation.  It  is  the  promise, 
as  an  inducement  to  the  contract  sued  upon, 
that  the  payee  will  abstain  from  criminal 
prosecution  of  the  principal  maker,  that 
taints  the  consideration  of  the  note;  being 


opposed  to  public  policy  and  offensive  to  the 
law.  ^foog  V.  Strang,  09  Ala.  98;  ^^'ynnc 
v.  Whisenant,  37  Ala.  46:  Milton  v.  Uaden, 
32  Ala.  30,  70  Am.  Dec.  523.  The  cas?  of 
Bihh  V,  mtchcock,  49  Ala.  468,  20  Am.  Rep. 
288,  is  cited  as  an  authority  in  support  of 
the  appellant's  contention  here,  and  as  be- 
ing directly  in  point.  The  facts  in  that 
cane  are  not  the  same  as  the  facts  here,  but 
in  so  far  as  any  principle  of  law  there  stat- 
ed, bearing  upon  tlie  question  here  under 
consideration,  is  opposed  to  the  views  ex- 
pressed by  U8  above,  we  decline  to  follow 
it.  Moreover,  it  may  be  suggested  that 
what  was  said  in  Bibb  v.  Hitchcock  relating 
to  the  consideration  of  the  contract  was  un- 
neees.sary  to  the  decision  of  that  case,  as 
the  court  very  properly,  for  other  reason 
there  stated,  held  the  bill  to  be  without 
equity. 

it  has  been  several  times  decided  by  this 
court  that  the  proper  measure  of  proof  nec- 
essary to  a  verdict  in  civil  cases  is  that  the 
jury  'shall  be  reasonably  satisfied  from  the 
evidence.  Charge  No.  1  requested  by  the 
plaintiff  was,  in  its  tendency,  misleading,  in 
that  it  was  calculated  to  impress  upon  the 
jury  that  a  greater  measure  of  proof  was 
necessary  than  that  laid  down  in  the  above 
rule.  Charge  No.  3  requested  by  the  plain- 
tiff, and  which  was  refused,  was  likewise 
calculated  to  mislead.  Besides,  it  excluded 
from  consideration  by  the  jury  all  the  evi- 
dence in  the  case  except  that  of  the  agree- 
ment between  the  plaintiff  and  the  defend- 
ant. Although  the  agreement,  if  taken 
alone,  should  be  equally  capable  of  two  con- 
structions, one  legal  and  the  other  crimi- 
nal, the  jury  would  not  be  bound,  under  the 
law,  to  adopt  the  former  rather  than  the 
latter  construction  if  other  evidence  in  the 
case  tended  to  show  illegality  in  said  agree- 
ment. 

There  appearing  no  error  in  the  rulings 
of  the  court,  the  judgment  of  the  court  be- 
low is  affirmed. 


CALIFORNIA  SUPREME  COURT. 


M.  BLOCHMAN,  Respt., 

1?. 

John  D.  SPRECKELS,  Appt. 

(135  Cal.  662.) 

1.  Insafllelent  flndlnir  upon  certain 
iwaes  in  the  case  does  not  require  reversal 
aniesb  the  finding  of  those  Issues  in  favor  of 
appellant  would  entitle  him  to  a  Judgment. 

2.  The  comt  of  a  street  Improvement 
cannot  be  asiieiisecl  on  abntttngr 
property  where  the  contractor  is  required 
by  the  ordinance  to  sustain  all  loss  or  dam- 
age arising  from  the  nature  of  the  work  to 
be  done  under  the  speciilcations. 

(February  28,  1902.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  San  Diego 
County  in  favor  of  plaintiff  in  an  action 
brought  to  quiet  plaintiff's  title  to  real  es- 
tate which  had  been  sold  for  nonpayment 
of  a  street-improvement  assessment.  Af- 
firmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Mcfisra.  Titus  Sc  Shaw,  for  appellant: 

One's  property  is  not  taken  from  him 
without  due  process  of  law  if  he  is  allowed 
a  hearing  at  any  time  before  the  lien  of  the 
assessment  thereon  becomes   final. 

Re  Madera  Irrig.  Dist.  Bonds.  92  Cal.  324, 
14  L.  R.  A.  755,  28  Pac.  272,  675;  Hagar  v. 


Nons. — ^As  to  validity  of  guaranty  of  work 
or  provision  for  repairs  in  contract  for  street 
improvement,  see,  in  this  series,  Portland  v. 
Portland  Bituminous  Paving  &  Improv.  Co. 
(Or.)  44  L.  R.  A.  527,  and  tiote;  Robertson  v. 
Omaha  (Xeb.)  44  L.  R.  A.  534  ;  State  e^r  rel. 
57  L.  R.  A. 


Wilson  V.  Trenton  (X.  J.  L.)  44  L.  R.  A.  540; 
Seaboard  Nat.  Bank  v.  Woesten  (Mo.)  48  L. 
R.  A.  279 ;  Barber  Asphalt  PAvlng  Co.  v.  Hezel 
(Md.)  48  L.  R.  A.  285;  Alameda  Macadamizing 
Co.  V.  Prlngle  (Cal.)  52  L.  R.  A.  264;  and 
Shank  v.  Smith  (Ind.)  55  L.  R.  A.  564. 


^H 


California  Supreme  Cocrt. 


Feb., 


Reclamation  Dht.  Xo.  108,  111  U.  S.  701, 
28  L.  od.  509,  4  Sup.  Ct.  Rep.  663. 

Frontage  assessment  is  perhaps  the  most 
uniform  and  least  objectionable  mode  of  as- 
se**«ing  the  property  that  can  be  adopted. 

Whitijig  V.  Totcnsetid,  57  Cal.  515;  Sheley 
V.  Detroit,  45  Mich.  431,  8  N.  W.  52. 

This  method  has  been  repeatedly  upheld 
by  the  Supreme  Court  of  the  United  States. 

Walston  V.  Kevin,  128  U.  S.  578,  32  L.  ed. 
544.  9  Sup.  Ct.  Rep.  192;  Parsons  v.  Dis- 
trict of  Columbia.  170  U.  S.  52,  42  L.  ed. 
943.  18  Sup.  Ct.  Rep.  521;  Spencer  v.  Mer- 
chant, 125  U.  S.  345,  31  L.  ed.  763,  8  Sup. 
Ct.  Rep.  921;  Fallbrook  Irrig.  Dist.  v.  Brad- 
lej/,  164  U.  S.  112,  41  L.  ed.  369,  17  Sup. 
Ct.  Rep.  56. 

hfcssrs.  L.  Ii.  Boone  and  Osoar  A. 
Trippet,  for  respondent: 

A  city  may  be  liable  for  damages  grow- 
ing out  of  the  grading  of  a  street. 

Conniff  v.  San  Francisco,  67  Cal.  46,  7 
Pac.  41;  Los  Angeles  Cemetery  Asso.  v. 
Los  Angeles,  103  Cal.  461,  37  Pac.  375; 
Heardon  v.  San  Francisco,  66  Cal.  492,  56 
Am.  Rep.  609,  6  Pac.  317;  Eachus  v.  Los 
Angeles  Consol.  Electric  R.  Co.  103  Cal.  614, 
37  I'ac.  750. 

Hence  the  requirement  that  the  contract- 
or should  hold  the  city  harmless  for  any 
and  all  suits  for  damages  was  an  additional 
burden  which  had  a  tendency  to  cause  the 
contractor  to  make  his  bid  higher  than  he 
otherwise  would. 

Broicn  v.  Jenks,  98  Cal.  12,  32  Pac.  701; 
McDonald  v.  Mezes,  107  Cal.  494,  40  Pac. 
808;  Hellmun  v.  Shoulters,  114  Cal.  158,  44 
Pac.  915,  45  Pac.   1057. 

Tlie  front  footage  assessment  under  the 
Vrooman  act  is  violative  of  the  Federal 
Constitution. 

Norwood  V.  Baker,  172  U.  S.  269,  43  L.  ed. 
443,  19  Sup.  Ct.  Rep.  187;  Loeb  v.  Colum- 
bia Ttcp.  91  Fed.  37 ;  Fay  v.  Springfield,  94 
Fed.  409;  Charles  v.  Marion,  98  Fed.  166; 
Cowley  V.  Spokane,  99  Fed.  840;  Hutcheson 
V.  Storrie,  92  Tex.  685,  45  L.  R.  A.  289, 
51  S.  W.  848;  Kersten  v.  MiUca/ukee,  106 
Wic.  200,  48  L.  R.  A.  851,  81  N.  W.  948,  1103; 
State,  Frevert,  Prosecutor,  v.  Bayonne,  63 
N.  J.  L.  202,  42  Atl.  773;  Cohen  v.  Alameda, 
124  Cal.  506,  57  Pac.  377. 

Chlpman,  C,  filed  the  following  opin- 
ion: 

Defendant  became  the  purchaser  of  cer- 
tain lots  belonging  to  plaintiff,  in  the  city 
of  Coronado,  at  a  sale  for  nonpayment  of 
interest  on  a  bond  issued  to  a  contractor  to 
represent  the  asscSvsment  against  plaintiff's 
said  lots  for  street  work.  The  action  is  to 
restrain  defendant  from  applying  for  a  deed 
and  to  quiet  plaintid's  title  as  against  said 
sale.  Plaintiir  had  judgment,  from  which, 
and  from  the  order  denying  his  motion  for 
a  new  trial,  defendant  appeals. 

The  controversy  grows  out  of  the  im- 
provement of  Orange  avenue  in  said  city, 
which  improvement  was  made  under  the 
street  improvement  act  of  March  18,  1885, 
as  amended  in  1891  (Stat  1891,  p.  116). 
57  L.  R.  A. 


Appellant  contends  that  there  are  no  suffi- 
cient findings  upon  certain  issues,  namely: 
( 1 )  That  no  plans  or  specifications  for  said 
work  were  ever  adopted;    (2)  that  no  bond 
was  ever  given  by  the  contractors  for  the 
performance    of    their    contract;     (3)     that 
Orange  avenue  has  never  been  dedicated  or 
accepted   as  a  public  highway.     The   court 
found  that  no  plans  for  doing  the  work  were 
ever  adopted  by  the  board  prior  to  the  pas- 
sage of  ordinance  No.  39,  and  that  it  never 
adopted  any  specifications  other  than  such 
as  are  contained   in  said  ordinance  and  in 
the  resolution  of  intention  and  the  resolu- 
tion ordering  the  work;  and  that  no  plans 
for  doing  said  work  were  ever  adopted  by 
the  board  after  the  passage  of  said  ordi- 
nance No.  39.     The  ordinance  is  set  out  in 
its  entirety.     The  resolution  of  intention  is 
fully  set  forth  elsewhere  in  the  findings,  and 
the 'pleadings  admit  that  there  was  a  reso- 
lution ordering  the  work.     As  to  the  bond 
the  finding  is  that  "a  bond  purporting  U) 
be  given  as  and  for  a  bond  for  doing  said 
I  work,  by  said  contractors,  for  the  perform- 
jance  of  said  contract,  is  in  the  words  and 
.  figures  following   [then  follows  the  bond] ; 
'that  no  other  or   difTerent  bond  was  ever 
!  given  for  said  purpose."    As  to  the  dedica- 
tion of  Orange  avenue  the  findings  set  forth 
all  the  -facts  connected  with  the  attempt<»d 
I  dedication,  which  included  the  map  filed  by 
the    Coronado   Beach    Company,   owners    of 
!  the  land  over  which  the  avenue  ran ;  also  a 
t  deed  of  dedication,  duly  recorded,  with  cer- 
I  tain  reservations.     The  rule  is  that,  if  all 
'  material  issues  are  not  found  upon,  a  rever- 
sal will  not  be  ordered  unless  the  findings 
I  on  those  issues  in  favor  of  appellant  would 
entitle    him    to   a    judgment,     Morrison    v. 
St07ir.   103  Cal.  94,  37  Pac.   142;   Oould  v. 
Adams,  108  Cal.  365,  41  Pac.  408.     If  any 
one  of  the  alleged  defects  in  the  proceedings 
is  suillcient  to  support  the  judgment,  the 
failure  to  find  upon  others  is  immaterial, 
and    not    ground    for    reversal.     Adams    v. 
Ilclbimt.    107    Cal.   298,   40   Pac.   422.     We 
think,  however,  that  the  probative  facts  are 
foimd  from  which  the  ultimate  facts  may  be 
inferred     or     conclusions    of    law    may    be 
drawn. 

In  his  complaint  plaintiff  sets  forth  sev- 
eral objections  going  to  the  validity  of  the 
assessment,  some  of  which  present  impor- 
tant questions.  The  view  we  feel  con- 
strained to  take  on  one  of  these  objections 
renders  it  unnecessary  to  pass  upon  the  oth- 
ers. The  ordinance  which  authorized  the 
work,  and  which  became  a  part  of  the  con- 
tract, inasmuch  as  the  specifications  adopt- 
ed are  to  be  there  found,  contained  the  fol- 
lowing provisions:  "The  contractor  shall 
keep  good  and  sufficient  guards  around  said 
improvements,  by  fence  or  otherwise,  to  pre- 
vent accident,  and  shall  hang  thereon  lights, 
to  burn  from  dusk  until  daylight;  and  the 
contractor  shall  hold  the  city  harmless  for 
any  and  all  suits  for  damages,  arising  out 
of  the  construction  of  said  improvements. 
The  contractor  shall,  when  required  to  do  so 
by   the    superintendent   of   streets,    remove 
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from  the  work  any  overseer,  laborer,  or 
other  person,  who  shall  refuse  or  neglect  to 
obey  Uie  said  superintendent  in  anything 
relating  to  the  work,  or  who  shall  perform 
his  work  in  a  manner  contrary  to  these 
specifications  or  be  found  incompetent  or 
unfaithful.  All  loss  or  damage  arising 
from  tlie  nature  of  the  work  to  be  done  uiv- 
der  these  specifications  shall  he  sustained  by 
the  contractor,**  It  may  be  that  a  fair  con- 
struction of  these  provisions,  except  as  to 
those  in  italics,  would  warrant  our  holding 
them  to  relate  to  damage  during  the  pro- 
gress of  the  work  and  before  the  city  had 
iiccopted  it;  that  the  city  was  to  be  held 
harmless  merely  as  to  damages  resulting 
from  negligence  or  carelessness  of  the  con- 
tractor in  prosecuting  the  work  which  it 
was  his  duty  and  within  his  power  to  avoid. 
But  as  to  the  clause  in  italics  it  seems  to 
us  the  purpose  had  a  broader  meaning,  and 
looked  to  damage  which  might  arise  out  of 
and  subsequent  to  the  completed  work, — 
practically  any  damage  for  which  the  city 
would  be  liable  which  might  originate  in 
"the  nature  of  the  work  to  be  done."  The 
reasoning  in  Broicn  v.  Jenks,  98  Cal.  10,  32 
Pac.  701,  and  Alameda  Macada^nizing  Co, 
V.  Pnngle,  130  Cal.  226,  52  L.  R.  A.  264,  62 
Pac.  3u4,  seems  to  apply  with  equal  force 
here.  The  contractor  in  the  first  of  these 
«ases  was  to  keep  the  street  in  repair  for 
five  years,  and  in  the  second  case  cited  he 
was  to  guarantee  the  work  for  one  year  "from 
injury  by  ordinary  use."  The  point  decided 
was  that  the  provision  was  not  only  unau- 
thorized by  the  statute,  but  that  it  changed 
and  might  increase  the  burden  of  the  prop- 
erty owner,  for  the  reason  that  the  con- 
tractor could  not  afford  to  do  the  work  in 
the  one  case  or  give  the  guaranty  in  the  oth- 
er for  nothing.  "The  contractor,"  it  was 
said,  'Svould  charge  a  higher  price  for  the 
work  when  he  was  forced  to  contract  also 
for  repairs."  No  one  can  say  that  a  con- 
tractor would  agree  to  stand  behind  the  city, 
and  bold  it  harmless  from  damage  arising 
out  of  the  work  he  had  undertaken  to  do, 
without  some  compensation  additional  to 
the  necessary  cost  of  the  material  and  labor 
to  him,  plus  a  reasonable  profit.  In  thus 
agreeing  he  might  subject  himself  to  lia- 
bilities much  greater  than  the  cost  of  pro- 
tecting the  work,  for  one  year,  "from  injury 
hy  ordinary  use,"  or  greater,  even,  than  the 
cost  of  keeping  "the  street  in  repair  for  the 
period  of  five  years."  It  was  said  in 
Drown  v.  Jenks,  98  Cal.  10,  32  Pac.  701: 
"OiBcers  are  provided  and  vested  with  the 
power  and  cliarged  with  the  duty  of  seeing 
that  such  work  is  properly  done.  A  bond 
cannot  be  substituted  for  the  performance 
of  this  duty."  The  law  does  not  authorize 
s  municipality  to  escape  its  liability  by 
shifting  it  to  the  shoulders  of  the  contract- 
or, and  in  attempting  to  do  so  it  imposed 
conditions  that  would  naturally  tend  to  in- 
crease the  cost  of  the  work. 

The  judgment  and   order   should   be   af- 
firmed. 

We  concur:     Haynes,  C;  Gray,  G. 
57  L.  R,  A. 


Per  Ci&riaiiit 

For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  of- 
firmed. 


Rehearing  denied,   Beatty, 
senting. 


Ch.   J.,  dig-. 


Margaret  A.  LATHROPE  et  al,  Respts., 

V, 

P.  H.  FLOOD,  Appt. 
(135  Cal.  458.) 

1.     Damaarea  for  tbe  death  of  tbe  eblld 

cannot  be  allowed  in  an  action  by  husband 
and  wife  for  a  physician's  abandonment  of 
the  wife  during  her  confinement. 
Ifi.  A  verdtct  for  an  entire  saaa  to  be 
ai;rarded  to  a  man  and  "vrlfe  for  In- 
Jary  to  ber  by  a  physician's  abandonment 
of  her  during  confinement  will  be  set  aside 
if  the  court's  instructions  authorized  a  con- 
sideration of  the  fact  of  the  child's  death  In 
fixing  the  damages. 

(February   1,  1902.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  Superior  0)urt  for  the  City  and 
County  of  San  Francisco  in  favor  of  plain- 
tiffs in  an  action  brought  to  recover  dama- 
ges for  injuries  alleged  to  have  resulted  to 
the  female  plaintiff  because  of  the  negligent 
and  unskilful  treatment  of  her  by  defend- 
ant.    Reversed. 

An  opinion  waa  handed  down  in  this  case 
in  Department  2,  on  February  20,  1901,  in 
which  the  judgment  of  the  lower  court  was 
affirmed,  but  a  rehearine  was  granted  before 
the  court  in  banc  and  Uie  department  opin- 
ion superseded  by  the  one  published  below, 
and  the  former  opinion  is  therefore  omitted. 

The  facts  are  sufficiently  stated  in  the 
opinion  of  the  court. 

J/r.  Garret  W.  MeEnerAey,  for  appel- 
lant: 

The  plaintiff  in  an  action  against  a  physi- 
cian for  malpractice  must  not  only  show 
want  of  proper  skill,  care,  or  diligence  on 
the  part  of  the  defendant  in  tne  treatment 
of  his  patient,  but  he  or  she  must  also  show 
that  injuries  were  sustained  by  the  plaintiff 
as  the  direct  result  of  such  want  of  skill, 
care,  or  diligence. 

Craig  v.  Chambers,  17  Ohio  St.  253; 
Uancke  v.  Hooper,  7  Car.  &  P.  81;  L<m- 
phier  v.  Phijtos,  8  Car.  A  P.  475;  Ewing  v. 
Ooode,  78  Fed.  442;  Louisville  d  N,  R.  Co. 
V.  East  Tennessee,  V.  d  O.  R.  Co,  9  C.  C.  A. 
314.  22  U.  S.  App.  102,  60  Fed.  993;  Ellis 
V.  Great  Western  R.  Co.  L.  R.  9  C.  P.  561. 

There  is  no  presumption  of  negligence  or 
unskilfulness  from  a  mere  failure  to  cure. 

Tefft    V.     Wilcox,    6    Kan.   46;    Piles   ▼. 


Note. — For  duty  of  physician  to  respond  to 
call  see«  in  this  series.  Hurley  v.  Eddlngfield 
(Ind.)  53  L.  R.  A.  135. 

As  to  right  to  recover  damages  for  injury  to 
unborn  child,  see  Hawkins  v.  Front  Street  Cable 
K.  Co.  (Wash.)  16  L.  R.  A.  808 :  and  Allaire  v. 
St.  Luke's  Hospital  (III.)  48  L.  R.  A.  225. 
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Hughes,  10  Iowa,  570;  Stylea  ▼.  Tyler,  64 
Conn.  432,  30  Ail.  165. 

The  plaintiffs  were  not  entitled  even  to 
nominal  damages. 

Sedgw.  Damages,  S9  99,  100;  Stetoart  v. 
Scfton,  108  Cal.  197,  41  Pac.  293. 

The  damages  were  excessive,  and  so  exces- 
sive as  to  show  unmistakably  that  they  were 
due  to  prejudice  or  passion. 

Sloane  v.  Houthem  California  R,  Co,  111 
Cal.  668,  32  L.  R.  A.  193,  44  Pac.  320;  Mor- 
gan V.  Southern  P.  Co.  95  Cal.  510,  17  L. 
R.  A.  71,  30  Pac.  603;  Lee  v.  Southern  P.  R. 
Co,  101  Cal.  118,  35  Pac.  572. 

If  any  damages  could  be  recovered  by 
reason  of  the  death  of  the  child,  that  would 
be  a  distinct  cause  of  action,  upon  which 
special  damage  must  be  alleged. 

Morgan  v.  Southern  P.  Co,  95  Cal.  516,  17 
L.  R.  A.  71,  30  Pac.  603. 

It  is  error  to  predicate  instructions  to  a 
jury  upon  a  fact  or  facts  upon  which  there 
is  no  evidence. 

A  mann  v.  Lmcell,  66  Cal.  307,  5  Pac.  363 ; 
Whitman  v.  Steiger,  46  Cal.  267 ;  Perkins  v. 
Eckert,  55  Cal.  400;  Hanks  v.  Naglee,  64 
Cal.  51. 

Mental  suffering  is  not  an  element  of 
damage,  except  in  so  far  as  it  may  be  con- 
sidered as  an  aggravation  of,  or  in  connec- 
tion with,  physical  injuries. 

3  Sutherland,  Damages,  S  1245;  SUMne 
V.  Southern  California  R,  Co,  111  Cal.  680, 
32  L.  R.  A.  193,  44  Pac.  320. 

The  court  instructed  the  jury  that  it  was 
authorized  to  give  damages  for  the  death  of 
the  child,  when  there  was  no  testimony 
whatever  to  justify  a  verdict  that  the  de- 
fendant was  in  any  degree  responsible  for 
its  death. 

Amann  v.  Lowell,  66  Cal.  307,  5  Pac.  363; 
Whitman  v.  Steiger,  46  Cal.  256;  Perkins 
V.  Eckert,  55  Cal.  400;  Hanks  v.  Naglee,  64 
Cal.  51. 

Mr,  Edsar  D.  PeizottOy  for  respond- 
ents: 

The  physician  may  withdraw  from  the 
case  after  due  notice  given,  but  cannot 
abandon  it  without,  since  this  would  con- 
stitute negligence  of  a  grave  character,  and 
render  him  amenable  for  all  injuries  sus- 
tained by  the  patient  in  consequence  thereof. 
Ordronaux,  Jurisprudence  of  Medicine,  §S 
12-14,  pp.  13-15 ;  1  Witthaus  &  B.  Medical 
Jurisp.  p.  28;  Dale  v.  Donaldson  Lumber 
Co,  48  Ark.  188,  2  S.  W.  703;  Ritchey  v. 
West,  23  111.  385;  Barhour  v.  Martin.  62 
Me.  536;  Ballou.  v.  Prescott,  64  Me.  305; 
Potter  V.  Virgil,  67  Barb.  578;  Lawson  v. 
Conway,  37  W.  Va.  159,  18  L.  R.  A.  627, 
16  S.  E.  504;  MoCandless  v.  McWha,  22 
Pa.  261;  Du  Bois  v.  Decker,  130  N.  Y.  325, 
14  L.  R.  A.  429,  29  N.  E.  313;  Carpenter 
v.  Blake,  75  N.  Y.  12. 

In  actions  for  personal  torts  the  law  does 
not  attempt  to  fix  any  precise  rules  for  the 
admeasurement  of  damages,  but,  from  the 
necessity  of  the  case,  leaves  their  assessment 
to  the  good  sense  and  unbiased  judgment  of 
the  jury. 

Aldrich  v.  Palmer,  24  Cal.  513;  Boyce  ▼. 
California  Stage  Co,  26  Cal.  474;  MoQlynn 
57  L.  R.  A. 


V.  Brodie,  31  Cal.  377;  Wheaion  ▼.  North 
Beach  d  M,  R,  Co,  36  Cal.  590;  Morgan  ▼. 
Southern  P,  Co,  95  Cal.  508,  30  Pac.  601; 
Lee  V.  Southern  P,  R,  Co,  101  Cal.  118,  35. 
Pac.  572;  Redfield  v.  Oakland  Consol. 
Street  R.  Co,  110  Cal.  286,  42  Pac.  822; 
Howland  v.  Oakland  Consol,  Street  R.  Co. 
110  Cal.  523,  42  Pac.  983. 

The  jury  had  the  right  to  consider  the- 
evidence  concerning  the  bruising,  maiming, 
and  death  of  the  child,  and  the  consequent 
damage  to  the  plaintiffs. 

McKune  v.  Santa  Clara  Valley  Mill  ^ 
Tjumber  Co.  110  Cal.  480,  42  Pac.  980. 

To  be  excessive  the  verdict  at  first  blush 
must  strike  the  mind  of  a  man  of  ordinary, 
reasonable  intelligence  ajs  being  the  out- 
growth of  passion  or  prejudice  or  corruptioi^ 
on  the  part  of  the  jury. 

Rowland  v.  Oakland  Consol,  Street  R,  Co. 
110  Cal.  523,  42  Pac.  983. 
On  rehearing. 

The  injury  to  and  death  of  the  child  were 
pleaded  in  Uie  complaint  sufficiently  to  cre- 
ate the  issue  in  the  absence  of  demurrer. 

The  failure  to  demur  or  object  by  answer 
waived  the  point  of  misjoinder  or  want  af 
special  plea. 

McKune  v.  Santa  Clara  Valley  Mill  ^ 
Lumber  Co.  110  Cal.  480.  42  Pac.  980; 
Kelly  V.  Mw-phy,  70  Cal.  560,  12  Pac.  467 ; 
Healy  v.  Visalia  d  T,  R,  Co,  101  Cal.  586, 
36  Pac.  125;  Clourdis  v.  Fresno  Flume  <6 
Irrig,  Co,  118  Cal.  315,  60  Pac.  373;  Aw- 
kian  v.  Noble,  121  Cal.  216,  53  Pac.  559. 

The  injuries  to  the  child^  and  the  death 
thereof,  and  any  resulting  damage,  were 
positively  denied  by  the  answer,  thus  aiding* 
the  complaint  and  making  it  an  issue  in  th& 
case. 

Vanoe  v.  Anderson,  113  Cal.  532,  46  Pac. 
816. 

The  failure  to  object  to  evidence  is  a. 
waiver  of  the  point. 

People  V.  Smith,  121  Cal.  355,  53  Pac. 
802;  Lee  V.  Murphy,  119  CaJ.  364,  51  Pac. 
549,  955;  Le  Mesnager  v.  Hamilton,  101 
Cal.  532,  35  Pac.  1054. 

The  instruction  given  and  upon  which  the- 
reversal  is  predicated  was  made  absolutely 
necessary  by  the  instruction  requested  by 
defendant  and  given  at  the  request  of  de- 
fendant. 

Defendant  is  estopped  from  claiming  thia 
as  error. 

Ortega  v.  Cordero,  88  Cal.  221,  26  Pac. 
80;  Horton  v.  Dominguez,  68  Cal.  642,  10* 
Pac.  186;  Sprigg  y.  Barber,  122  Cal.  573,  65 
Pac.  419;  Lee  v.  Market  Street  R,  Co.  135 
Cal.  293,  67  Pac.  765;  Morgan  v.  Southern 
P.  Co,  95  Cal.  510,  17  L.  R.  A.  71,  30  Pac. 
603. 

Mr,  William  S.  Bamefl  also  for  re- 
spondents. 

Harrison,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiffs  are  husband  and  wife,  ancL 
seek  hereby  to  recover  damages  from  the  de- 
fendant for  injuries  sustained  by  the  plain* 
tiff  Margaret  by  reason  of  the  acts  and  con- 
duct of  the  defendant  towards  her  at  the* 
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time  of  her  confinement.  The  defendant  is 
t  physician,  and  had  been  engaged  by  the 
wife  to  attend  her  upon  that  occasion.  Up- 
on being  summoned  to  her  residence  there- 
for, he  found  the  case  to  be  somewhat  com- 
plicated, and  that  it  would  be  necessary  to 
make  use  of  instruments  for  the  purpose  of 
removing  the  child  from  the  mother.  Up- 
on inserting  the  instruments  for  this  pur- 
pose, the  mother  cried  out  from  the  pain 
caused  thereby,  and  shrank  or  pulled  her- 
self away,  so  that  the  instruments  came 
out.  Upon  inserting  them  again  she  again 
screamed  and  shrank  away,  whereupon  the 
defendant  said :  "You  quit  your  screaming. 
If  you  don't  quit>  I'll  quit"  She  again 
screamed,  and  the  instruments  again  came 
out;  and  the  defendant  thereupon  wrapped 
up  his  instruments,  saying,  ''I  am  going  to 
quit,"  put  on  his  overcoat,  and  left  the 
room,  without  giving  any  directions  to  the 
wife  or  to  the  nurse  who  was  with  her,  or 
saying  anything  further.  After  he  had  left 
the  house  the  husband  followed  him  and 
asked  him  to  return,  but»  with  considerable 
rudeness,  he  refused.  In  about  an  hour  an- 
other physician  was  obtained,  by  whose  aid 
the  child  was  delivered.  This  physician 
was  also  compelled  to  make  use  of  instru- 
ments for  its  delivery,  and  when  the  child 
was  delivered  it  had  certain  marks  or 
bruises  upon  its  head,  and  lived  only  about 
fifteen  minutes  after  its  birth.  In  the  com- 
plaint herein,  after  setting  forth  the  fore- 
going facts,  and  alleging  Siat  the  death  of 
the  child  resulted  from  the  said  unskilful 
and  negligent  conduct  of  the  defendant,  the 
plaintiffs  allege  "that,  by  reason  of  the  sev- 
eral premises/  plaintiff  Margaret  A.  Lath- 
rope  was  injured  in  her  health  and  consti- 
tution, and  was  weakened  in  body,  and  said 
plaintiff  suffered  great  pain  and  mental 
anguish  to  the  damage  and  detriment  of 
plaintiffs  in  the  sum  of  $10,000."  The  case 
was  tried  by  a  jury,  and  a  verdict  of  $2,000 
was  rendered  against  the  defendant.  From 
the  judgment  entered  thereon,  and  from  an 
order  denying  a  new  trial,  the  defendant 
has  appealed,  and  in  support  of  his  appeal 
contends  that  the  court  erred  in  giving  to 
the  jury  certain  instructions  in  regard  to 
the  damages  which*  they  might  award.  Up- 
on this  subject  the  court  gave  the  following 
instruction:  "In  assessing  damages  the 
jury  may  also  consider  what,  if  any,  con- 
nection defendant's  conduct  had  with  the 
death  of  the  child  of  plaintiffs, — that  being 
made  an  issue  in  this  case;  and  if  you  be- 
lieve from  the  evidence  in  the  case  that  de- 
fendant's acts  or  omissions  heretofore  men- 
tioned were  the  direct,  proximate  cause  of 
the  death  of  plaintiff's  child,  then  you  may 
(x»nsider  this  in  assessing  damages.  Com- 
pensatory damages  for  the  death  of  a  minor 
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child  include  damages  for  the  pecuniary  loss 
proximately  resulting  from  the  deati*,  but 
db  not  include  damages  for  mental  suffering 
from  bereavement."  The  complaint  does 
not  charge  any  negligent  or  unskilful  con- 
duct on  the  part  of  the  defendant  in  his 
treatment  of  tiie  plaintiff  Margaret  prior  to 
his  abandonment  of  the  case,  nor  was  there 
any  evidence  at  the  trial  that  so  long  as  he 
remained  with  her  he  was  in  any  respect 
negligent  or  unskilful.  The  only  ground  of 
recovery  against  the  defendant  charged  in 
the  complaint  is  for  the  injury  sustained  by 
the  wife  in  health  and  constitution,  and  for 
the  pain  and  mental  anguish  suffered  by 
her.  No  claim  is  made  in  the  complaint, 
nor  was  there  any  evidence  at  the  trial,  of 
any  damage  sustained  by  reason  of  the 
death  of  the  child,  and  the  jury  were  in- 
structed that  they  could  not  award  damages 
for  mental  suffering  arising  from  bereave- 
ment. Moreover,  there  was  no  evidence  be- 
fore the  jury  from  which  they  could  find 
that  the  death  of  the  child  was  caused  by 
negligence  or  want  of  skill  on  the  part  of 
the  defendant  in  his  efforts  to  effect  its  de- 
livery. A  claim  for  damages  by  reason  of 
the  death  of  the  child  should  have  been  spe- 
cially pleaded,  and  the  right  to  recover  such 
damages  was  in  the  husband  alone.  If 
such  claim  had  been  set  forth  in  the  com- 
plaint herein,  the  complaint  would  have 
been  subject  to  demurrer  for  a  misjoinder 
of  parties  plaintiff,  as  well  as  for  misjoin- 
der of  caases  of  action.  The  case  before  the 
court  did  not,  therefore,  authorize  any  re- 
covery for  damages  arising  from  the  death 
of  the  child;  and  it  was  error  for  the  court 
to  instruct  the  jury  that  in  assessing  dam- 
ages they  could  consider  whether  the  de- 
fendant's conduct  had  any  connection  )vith 
its  death,  and  could  also  consider  his  acts 
and  omissions  in  causing  its  death.  Such 
instruction  was  foreign  to  any  issue  in  the 
case,  and  was  misleading,  and  tended  to 
divert  the  jury  from  a  consideration  of.  the 
only  questions  proper  to  be  submitted  to 
them.  Whitman  v.  Steigei',  46  Cal.  256; 
Hanks  v.  Naglee,  54  Cal.  51,  35  Am.  Rep. 
67. 

As  the  verdict  is  for  an  entire  sum,  and 
does  not  specify  the  amounts  of  the  several 
items  of  damage  which  the  court  instructed 
the  jury  that  it  might  consider  in  making 
up  its  verdict,  it  ia  impossible  to  determine 
the  amount  which  would  have  been  awarded 
in  tJie  abserce  of  such  instruction,  and  the 
verdict  should  therefore  have  been  set  aside. 

The  judgment  and  order  denying  a  new 
trial  are  reversed. 

We  concur:  Beatty,  Ch.  J.;  Garovtte, 
J.;  Van  Dyke,  J.;  Temple,  J.;  MeFar- 
land,  J. 
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1.  The  operation  of  a  stone  ernslilnflr 
machine  to  prepare  material  for  construct- 
ing and  repairing  Us  highways  is  a  govern- 
mental act  of  a  municipality,  so  that  it  will 
be  exempt  from  liability  for  injury  to  an 
employee  through  a  defect  in  the  machine, 
although  the  machine  is  located  several 
miles  from  the  place  where  the  material  is 
to  be  used. 

^,  That  a  part  of  the  expense  of  a 
street  Improveaaent  Is  to  he  paid  hy 
assessment  upon  property  benefited  does 
noc  make  the  duty  of  making  It  any  less  a 
governmental  duty,  within  the  rule  exempt- 
ing the  municipality  from  liability  for  in- 
juries caused  by  Its  performance,  than  If  the 
entire  expense  were  to  be  paid  by  general 
«ity  tax. 

iHamersley,  J.,  dUsenU,) 
(March  6,  1902.) 

APPEAL  by  defendant  from  a  judflmieiit 
of  the  Superior  Court  for  New  Haven 
•County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendant's negligence.    Reversed. 

Statement  by  Hall,  J.: 

The  complaint  alleged  that  defendant  was 
the  owner  of  a  stone  crusher  used  to  crush 
stone  for  macadamizing  the  streets  of  the 
•city.of  Waterbuiy,  and  that  defendant  also 
sold  stone  crushed  by  such  crusher  at  a 
profit;  that  on  the  12th  of  July,  1894,  plain- 
tiff was  in  the  emplov  of  the  defendant, 
feeding  stone  into  said  crusher,  when,  by 
reason  of  a  broken  tooth  in  said  crusher, 
and  of  the  want  of  a  proper  covering  for 
said  crusher,  which  defects  were  known  to 
the  defendant's  superintendent  and  foreman 
in  charge  of  said  machine,  the  latter  of 
whom  had  promised  the  plaintiff  that  new 
teeth  and  a  proper  covering  would  be  fur- 
nished for  said  machine,  so  as  to  make  it 
safe,  the  plaintiff  was  injured  by  a  stone 
thrown  by  said  machine  while  he  was  feed- 
ing the  same,  which  struck  him  in  the  right 
«ye  and  wholly  destroyed  the  sight  thereof. 
As  a  second  defense,  the  defendant  alleged 
that  at  the  time  of  the  accident  it  was  en- 


NoTK. — As  to  liability  of  municipality  for 
injury  to  employee,  sec  also,  in  this  series, 
Pettingell  v.  Chelsea  (Mass.)  24  L.  R.  A.  426; 
Uhobldas  v.  Concord  (N.  H.)  51  L.  R,  A.  381; 
T<^Icholson  V.  Detroit  (Mich.)  66  L.  R.  A.  601; 
and  Peterson  v.  Wilmington  (N.  C.)  56  L.  R. 
A.  9o9 

As  to  distinction  between  private  and  pub- 
lic functions  of  municipalities  in  respect  to 
liability  for  negligence,  see  note  to  Barron  v. 
Detroit  (Mich.)  19  L.  R.  A.  452;  also  Gibson 
V.  Huntington  (W.  Va.)  22  L.  R.  A.  561 ;  and 
•Coming  V.  Saginaw  (Mich.)  40  L.  R.  A.  526. 
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gaged  in  the  performance  of  a  public  du^ 
imposed  upon  it  by  statute,  in  repairing  cer- 
tain highways  within  its  limits  by  macad- 
amizing them,  which  work  was  being  done 
in  accordance  with  the  provisions  of  its 
charter  under  the  superintendence  of  the 
street  inspector,  who  had  employed  a  fore- 
man to  talce  charge  of  the  stone  crusher  and 
the  crushing  of  the  stone,  which  foreman, 
with  authority  from  said  inspector,  had  em- 
ployed the  plaintiff,  who,  at  the  time  of  the 
accident,  was  actually  employed  at  such 
work  in  the  town  of  Cheshire.  The  court 
having  overruled  the  plaintiff's  demurrer  to 
this  answer,  these  allegations  were  denied 
by  the  plaintiff's  reply.  Upon  the  trial  it 
appeared  that  the  stone  crusher  by  reason 
of  a  defect  In  which  the  plaintiff  was  in- 
jured was  owned  by  the  defendant,  and  at 
the  time  of  the  accident  was  being  used  by 
the  defendant  in  the  town  of  Cheshire,  10 
miles  from  Waterburr,  in  crushing  stone  to 
be  transported  by  rail  to  Waterbury  and  by 
teams  to  a  street  which  was  being  macadam- 
ized., and  there  used  in  macadamizing  said 
street  The  plaintiff,  it  appeared,  was  em- 
ployed by  the  defendant's  street  inspector, 
called  "Superintendent  of  Streets,"  who  had 
the  general  superintendence  of  this  work 
and  the  care  and  maintenance  of  streets, 
and  was  put  to  work  on  the  stone  crusher 
by  the  foreman,  who,  subject  to  the  super- 
intendent, had  charge  of  the  work  of  stone- 
crushing  at  Cheshire,  and  at  the  time  he  was 
injured  was  so  employed  in  the  work  of 
crushing  stone  which  the  defendant  intended 
to  use,  and  did  use,  in  the  macadamizing  of 
one  of  its  streets.  There  seems  to  have  been 
no  evidence  that  the  defendant,  prior  to  the 
accident,  ever  sold  the  stone  crushed  by  said 
machine,  or  used  them  for  any  other  pur- 
pose than  in  macadamizing  its  streets.  The 
defendant,  in  substance,  requested  the  court 
to  charge  the  jury  that  the  city  of  Water- 
bury  could  not  be  held  liable,  by  reason  of 
any  negligence  on  the  part  of  its  officers  or 
servants  who  were  in  charge  of  the  work  of 
crushing  the  stone  for  the  purpose  of  re- 
pairing its  streets,  because  in  doing  said 
work  the  defendant  was  performing  a  pub- 
lic governmental  duty  imposed  upon  it  by 
the  state.  The  court  charged  the  jury,  in 
part,  that  the  care  and  maintehance  of  its 
streets  by  the  defendant  was  a  governmental 
duty,  and  that,  if  the  preparation  of  the 
stone  used  in  the  repair  of  the  street  was 
work  done  in  the  performance  of  such  gov- 
ernmental duty,  there  could  be  no  recovery; 
that  "the  crushing  of  stone  intended  to  be 
used  and  subsequently  used  in  macadamiz- 
ing a  street  10  miles  away  was  not  work 
done  in  the  care  and  maintenance  of  the 
street.  Such  work  is  confined  to  the  work 
done  on  the  street  itself,  or  in  bringing 
to  the  street  the  necessary  materials  and 
instrumentalities  'ised  in  the  work;  it  has 
no  relation  to  the  manufacture  of  material 
or  instrumentality,  or  the  use  of  machinery 
for  that  purpose."    It  is  provided  by  an  act 
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of  legislature,  made  a  public  act,  that  the 
«itY  of  Waterbury  shall  be  a  highway  dis- 
trict; that  its  court  of  common  council  shall 
have  the  sole  and  exclusive  authority  and 
control  over  all  streets  within  the  limits  of 
the  city,  and  the  sole  and  exclusive  power 
to  lay  out  and  make  new  streets,  and  to 
Alter  and  repair  streets,  and  the  like  power 
to  order  the  paving,  macadamizing,  or  oth- 
erwise improving  any  street  or  highway 
within  the  city,  and  that  said  court  of  com- 
mon council,  upon  the  execution  of  any  or- 
der for  the  paving,  macadamizing,  or  other- 
wise improving  any  such  street,  may  assess 
a  reasonable  part  of  the  expense  thereof 
upon  the  persons  whose  propertv  is  especi- 
ally benefited  thereby.  T^e  act  further  pro- 
vides for  the  appointment  by  the  board  of 
aldermen  and  the  oourt  of  common  council 
•of  a  board  of  street  commissioners,  who  are 
to  have  the  general  superintendence  and  con- 
trol over  the  streets,  and  to  cause  the  same 
to  be  kept  in  good  condition  and  repair,  and 
to  execute  all  orders  of  said  court  in  refer- 
ence to  the  streets,  etc.,  and  who  are  em- 
powered to  employ,  in  the  name  and  behalf 
of  the  city,  a  street  inspector,  a  street  sur- 
veyor, and  such  other  persons  as  may  be 
necessaiy  for  the  performance  of  the  duties 
imposed  upon  said  board.  7  Special  Laws, 
pp.  217-219. 

Mr.  liiteieii  F.  Burpee,  with  Mr,  Joliii 
P.  Kellogg,  for  appellant: 

The  manner  in  which  the  city  shall  pro- 
ceed to  obtain  material  necessary  for  the  re- 
pair of  its  streets  has  not  been  specifically 
imposed  upon  it;  that  is,  the  law  does  not 
specifically  impose  upon  the  dty  the  duty 
of  crushing  stone  and  using  it  for  such  pur- 
pose. 

The  decision  of  such  questions  has  always 
been  left  to  the  discretion  of  the  municipal 
authorities,  and  their  determination  is  not 
to  be  interfered  with  by  the  courts,  which 
have  no  jurisdiction  to  supervise  or  revise 
the  act  of  municipal  governing  bodies,  ex- 
cept for  fraud  or  corruption,  or  similar  se- 
rious cause. 

Whitney  v.  Veto  Baven,  68  Conn.  450,  20 
Atl.  666. 

The  city,  in  providing  for  the  mainte- 
nance of  its  streets,  ousht  to  consider  which 
method  will  be  most  'convenient  and  eco- 
nomical," both  to  itself  as  a  corporation  and 
to  the  general  public.  In  the  absence  of 
fraud  the  courts  will  not  interfere. 

Dibble  v.  Jfew  Hw?en,  56  Conn.  199,  14 
Atl.  210. 

The  municipality  is  always  exempt  from 
liability  in  regard  to  any  administrative 
matter,  when  &e  matter  is  connected  with 
the  performance  of  a  ^vemmental  duty  for 
the  benefit  of  the  public 

Jetcett  ▼.  ^etc;  Hcwen,  38  Conn.  389,  9 
Am.  Rep.  382;  Daly  v,  I^ew  Haven,  60 
Conn.  644,  38  Atl.  397. 

The  injury  complained  of  in  this  case  was 
occasioned  by  the  negligence  of  the  officers 
and  servants  of  the  defendant  in  caring  for 
and  maintaining  the  stone  crusher  which 
was  used  to  prepare  the  stone  required  for 
57  L.  R,  A. 


the  care  and  maintenance  of  the  streets. 
Being  admittedly  engaged  in  the  perform- 
ance of  a  governmental  duty  while  it  was 
caring  for  and  maintaining  its  streets,  and 
having  undoubtedly  the  exclusive  power  to 
determine  that  it  would  perform  that  duty 
by  covering  the  streets  with  crushed  stone, 
and  that  it  would  use  its  own  stone  crusher 
for  that  purpose,  it  cannot  be  held  liable  for 
any  accident  occasioned  by  any  neglect  to 
properly  care  for  the  stone  crusher. 

Jewett  V.  Ifew  HoAjen,  38  Conn.  389,  9  Am. 
Rep.  382;  Mead  v.  New  Haven,  40  Conn. 
74,  16  Am.  Bep.  14;  Judge  v.  Meriden,  38 
Conn.  90;  Daly  v.  Nev>  Hwoen,  69  Conn. 
644,  38  Atl.  397. 

In  the  absence  of  express  statute  therefor, 
municipal  corporations  are  not  more  liable 
to  action  for  injuries  occasioned  by  reason 
of  negligence  in  usinff  or  keeping  in  repair 
the  fire  engines  owned  by  them,  tnan  in  the 
case  of  a  town  house  or  public  way. 

2  Dill.  Mun.  Corp.  3d  ed.  p.  976,  note  1 ; 
Wild  V.  Pateraon,  47  N.  J.  Xl  406,  1  Atl. 
490;  Condict  v.  Jersey  City,  46  N.  J.  L. 
157;  Welsh  v.  Rutland,  56  Vt.  228,  48  Am. 
Rep.  762;  Bates  v.  Rutland,  62  Vt.  181,  9 
L.  R.  A.  363,  20  Atl.  278;  Maxmilian  v. 
Neto  York,  62  N.  Y.  160,  20  Am.  Rep.  468; 
Hughes  v.  Monroe  County,  147  N.  Y.  49,  39 
L.  R.  A.  33,  41  N.  K  407;  Springfield  F,  d 
M.  Ins.  Co.  V.  Keeseville,  148  N.  Y.  46,  30 
L.  R.  A.  660,  42  N.  E.  405;  Hayes  v.  Osh- 
kosh,  33  Wis.  314,  14  Am.  Rep.  760;  Barney 
V.  LotceU,  98  Mass.  570;  Fisher  v.  Boston, 
104  Mass.  87,  6  Am.  Rep.  196;  Hill  v.  Bos- 
ton, 122  l^ss.  344,  23  Am.  Rep.  332;  Hou)- 
ard  V.  Worcester,  153  Mass.  426,  12  L.  R.  A. 
160,  27  N.  E.  11;  Wixon  v.  Newport,  13  R, 
1.  454,  43  Am.  Rep.  35. 

Whenever  the  state  delegates  powers  and 
imposes  duties  which  are  to  be  exercised 
solely  for  the  public  good,  it  makes  no  dif- 
ference, so  far  as  the  liability  and  respon- 
sibilities of  the  subordinate  municipality 
are  concerned,  whether  the  action  of  the 
state  is  solicited  by  the  municipality  or  not. 

Jewett  V.  New  Haven,  38  Conn.  368,  9 
Am.  Rep.  382;  Diamond  Match  Co.  v.  New 
Haven,  55  Conn.  510,  13  Atl.  409. 

Messrs.  George  H«  Cowell  and  Jolin 
0*Neilly  for  appellee: 

There  is  no  mode  of  determining  if  a  duty 
is  governmental  except  to  inquire  if  all 
well-ordered  governments  exercise  it,  and  if 
it  is  one  whose  exercise  all  dtizens  have  a 
right  to  require. 

Jewett  V.  New  Ha/oen,  38  Conn.  389,  9 
Am.  Rep.  382;  Yow^g  v.  New  Ha/ven,  39 
Conn.  440;  Qreemcood  ▼.  Westport,  63 
Conn.  594,  60  Fed.  560. 

The  rule  that  an  action  cannot  be  main- 
tained against  a  municipality  for  neglect  of 
a  public  duty  unless  given  by  statute  is  of 
limited  application. 

Greenwood  v.  Westport,  63  Conn.  596,  60 
Fed.  560 ;  Jones  v.  New  Haven,  34  Conn.  13. 

In  view  of  the  charter,  it  seems  hardly 
debatable  that  the  macadamizing  of  the 
streets  of  Waterbury  was  a  special  privilege 
asked  for  and  granted  by  the  legislature. 
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witli  power  to  compel  persona  benefited  to 
pay  for  the  same. 

Jones  V.  Ifew  Haven,  34  Conn.  1 ;  Weed  v. 
Oreen  tetchy  45  Conn.  170;  Tindley  v.  Salem, 
137  Mass.  171,  50  Am.  Rep.  289;  yorwalk 
Gaslight  Co.  v,  Nortoalk,  63  Conn.  495,  28 
Atl.  32;  Mootry  v.  Danbury,  45  Conn.  550, 
29  Am.  Rep.  703;  Child  v.  Boston,  4  Allen, 
41,  81  Am.  Dec.  680;  Oliver  v.  Worcester, 
102  Mass.  600,  3  Am.  Rep.  485;  Emery  v. 
Loioelly  104  Mass.  13;  Merrifield  v.  Worces- 
ter, 110  Mass.  216,  14  Am.  Rep.  592;  Mwr- 
phy  V.  LovDfll,  124  Mass.  564. 

The  liability  of  municipal  corporations 
for  negligence  is  the  same  whether  the  par- 
ticular work  is  constructed  under  a  special 
privilege  granted  at  the  request  of  the  cor- 
poration or  in  the  performance  of  a  public 
and  governmental  duty. 

Judd  V.  Hartford,  72  Conn.  350,  44  Atl. 
510;  Danbury  d  N.  R.  Co.  v.  Norwalk,  37 
Conn.  109;  Young  v.  New  Haven,  39  Conn. 
440;  Mootry  v.  Danbury,  45  Conn.  550,  29 
Am.  Rep.  703;  Norwalk  Gaslight  Co.  r. 
Noncalk,  63  Conn.  495,  28  Atl.  32;  Weed  v. 
Greenwich,  45  Conn.  170;  Thayer  v.  Boston, 
19  Pick.  511,  31  Am.  Dec.  157;  Hildreth  v. 
Lowell,  11  Gray,  349;  Lee  v.  Sandy  Hill,  40 
N.  Y.  442 ;  Buffalo  d  H.  Tump,  Co.  v.  Buf- 
falo, 58  N.  Y.  639;  Sheldon  v.  Kalamaaoo, 
24  Mich.  383;  Crossett  v.  Janesville,  28 
Wis.  421;  Soulard  v.  St.  Louis,  36  Mo.  546; 
Allen  V.  Deoatur,  23  111.  332,  76  Am.  Dec. 
692 ;  Woodcock  v.  Calais,  66  Me.  234 ;  Cum- 
berland d  0.  Canal  Corp.  v.  Portland.  62 
Me.  504;  Inmwn  v.  Tripp,  11  R.  I.  520,  23 
Am.  Rep.  520;  Ashley  v.  Port  Huron,  35 
Mich.  29fi,  24  Am.  Rep.  552;  Rowe  v.  Ports- 
moitth,  56  N.  H.  291,  22  Am.  Rep.  464; 
Waldron  v.  Haverhill,  143  Mass.  582,  10  N. 
E.  481;  Dogherty  v.  Brwintree,  148  Mass. 
495,  20  N.  E.  106;  Coots  v.  Detroit,  75 
Mich.  628,  5  L.  R.  A.  315,  43  N.  W.  17; 
Gas  Light  d  Coke  Co.  v.  St.  Mary  AbboVs 
L.  R.  15  Q.  B.  Div.  1;  Lafayette  v. 
Allen,  81  Ind.  166;  Clarissy  v.  Metropoli- 
tan Fire  Department,  7  Abb.  Pr.  N.  S. 
352;  Davbvry  d  N.  R.  Co.  v.  Norwalk,  37 
Conn.  109;  Hawks  v.  Charlcmont,  107  Mass. 
414;  Chicago  v.  McGraw,  75  111.  566. 

Municipal  corporations  are  responsible  in 
damages  for  all  injuries  occasioned  by  their 
negligence  in  the  management  or  care  of  pub- 
lic property,  irrespective  of  the  question 
whether  an  income  is  derived  from  it. 

Lyme  Regis  v.  Henley,  3  Barn.  &  Ad.  77, 
2  Clark  &  P.  331,  1  English  Ruling  Cases, 
601;  Mersey  Docks  d  Harbor  Board  v. 
Gibbs,  L.  R.  1  H.  L.  Cas.  93,  11  H.  L.  Cas. 
686 ;  Jones  v.  Bird,  5  Barn.  &  Aid.  837 ;  Pol- 
lock, Torts,  pp.  51,  52. 

There  is  a  very  clear  distinction  which  is 
to  be  home  in  mind  in  cases  where  govern- 
mental duties  are  imposed  upon  public  offi- 
cers, and  where  towns  are  authorized  by 
the  legislature  to  do  the  same  duties.  In 
the  latter  class  of  cases,  the  duty  is  imposed 
upon  the  town  doing  the  work  in  question, 
and  the  town  in  town  meeting,  or  by  its  se- 
lectmen, takes  the  entire  charge  of  the 
work,  selects  its  own  agents,  and  does  the 
work  in  the  time  and  in  the  manner  it 
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pleases.  In  such  a  case  the  n^igenoe  of 
the  servant  is  the  negligence  of  the  town, 
and  the  rule  respondeat  superior  applies. 

Goddard  v.  Harpswell,  84  Me.  499,  30 
Am.  SL  Rep.  373,  valuable  note,  376-413,  24 
Atl.  938;  Lyme  Regis  v.  Henley,  2  Clark  & 
F.  331,  1  English  Ruling  Cases,  621,  note; 
Deane  v.  Randolph,  132  Mfuss.  475;  Anthony- 
v.  Adams,  1  Met.  284;  Perry  v.  Worcester, 
6  Gray,  544,  66  Am.  Dec.  431;  Emery  v. 
Loioell,  104  Mass.  13;  Merrifield  v.  Worces- 
ter, 110  Mass.  216,  14  Am.  Rep.  692;  Mur- 
phy v.  Lowell,  124  Mass.  564;  Sullivan  v. 
Holyoke,  136  Mass.  973;  Ehrgott  v.  Neux 
York,  96  N.  Y.  264,  18  Am.  Rep.  622. 

Hally  J.,  delivered  the  opinion  of  the 
court: 

The  injury  to  the  plaintiff  was  caused  by 
the  operating  of  a  defective  stone  crusher 
upon  which  he  was  at  work.  The  alleged 
ground  of  liability  is  the  negligence  of  the 
city,  or  that  of  its  street  inspector,  in  plac- 
ing the  plaintiff,  as  an  employee  of  the  city,, 
at  work  upon  such  defective  machine.  If 
the  city,  or  its  street  inspector,  in  operating 
the  stone  crusher,  was  engaged  in  the  per- 
formance of  a  public  governmental  duty,  the 
defendant,  in  the  absence  of  any  statute 
making  it  so,  is  not  responsible  in  damages 
to  the  plaintiff  for  the  injury  caused  by  such 
act  of  negligence,  either  upon  tJie  theory 
that  the  city  failed  to  perform  its  duty  to- 
ward an  employee,  to  provide  him  a  reason- 
ably safe  place  in  which  to  work  or  reason- 
ably safe  instrumentalities  with  which  to 
work,  or  upon  the  theory  that  the  plaintiff,, 
if  not  a  servant  of  the  city,  was  injured  by 
the  carelessness  of  the  defendant's  agent 
while  the  latter  was  performing  the  defend- 
ant's work.  If  the  city  was  negligent  in 
furnishing  its  workmen  with  defective  ma- 
chinery with  which  to  perform  a  public 
sen'ice,  it  is  exempt  from  liability  for  such 
negligence  for  the  reason  that,  in  all  that 
either  the  city  or  the  plaintiff  did  in  the 
performance  of  such  public  duty,  they  acted 
as  governmental  agencies,  and  not  in  the 
exercise  of  any  privilege  or  power  for  the 
immediate  benefit  of  -the  municipality,  and 
because,  while  so  acting,  although  the  city 
paid  the  plaintiff  for  his  services,  the  rela- 
tion between  them  was  not  the  ordinary  one 
of  master  and  servant  which  exists  between 
a  city  and  its  employees  in  the  performance 
of  strictly  municipal  duties.  Jones  v.  Neia 
Haven,  34  Conn.  1-13 ;  Jewett  v.  New  Hatyen^ 
35  Conn.  368,  9  Am.  Rep.  382;  Daly  v.  New 
Haven,  69  Conn.  644-649,  38  Atl.  397 ;  Bar- 
tram  V.  Sharon,  71  Conn.  686-692,  46  L.  R» 
A.  144,  43  Atl.  143.  On  the  other  hand,  if 
the  street  inspector,  as  an  officer  or  agent 
of  the  city,  and  as  the  one  having,  by  au- 
thority of  the  board  of  street  commission- 
ers, and  in  discharge  of  the  duties  imposed 
upon  them  by  the  city  charter,  the  entire 
care  and  maintenance  of  the  streets,  wa» 
guilty  of  negligence  in  the  performance  of 
a  public  duty,  in  using  a  defective  stone 
crusher,  or  in  failing  to  provide  a  proper 
covering  for  it  while  it  was  in  operation,  the 
city  of  Waterbury  is  not  liable  for  the  con- 
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-sequences  of  his  negligence,  since  the  street 
inspector  was  so  far  a  public  agent  that  as 
to  such  acts  of  negligence  the  rule  respond- 
eat superior  does  not  apply  to  the  defend- 
ant. Judge  y.  Meriden,  38  Conn.  90-97; 
Daiy  v.  .Vetr  Haven,  69  Conn.  644--6d0,  38 
Atl.  397.  We  had  had  occasion  to  state 
heretofore  that  the  rule  which  thus  exempts 
municipalities  from  liability  when  they  or 
.their  servants  are  acting  in  the  discharge 
of  a  public  duty  does  not  relieve  them  from 
responsibility  for  the  negligent  acts  of  their 
workmen  which  are  not  incident  to  and  do 
not  flow  from  the  performance  of  the  public 
work  in  which  they  are  engaged,  and  m  do- 
ing which  acts  such  workmen  are  therefore 
not  properly  acting  as  agents  of  the -law,  nor 
from  liability  for  the  consequences  of  the 
particular  acts  which  the  municipality  has 
directed  to  be  performed,  and  wnich  from 
their  character,  or  the  manner  in  which  they 
are  no  ordered  to  be  executed,  will  naturally 
work  a  direct  injury  to  the  property  of  oth- 
<?rs,  or  create  a  nuisance,  or  occasion  a  wan- 
ton injury  to  the  property  or  rights  of  other 
persons.  Judd  v.  Hartford,  72  Conn.  350, 
44  Atl.  510;  Noruxilk  Gaslight  Co.  v.  Nor- 
iMlk,  63  Conn-  495,  28  Atl.  32;  Kootry  v. 
Danhury,  45  Conn.  650-556,  29  Am.  Rep. 
703;  Weed  v.  Greenwich,  45  Conn.  170-183; 
Donbvry  d  N,  R,  Co,  v.  Nortoalk,  37  Conn. 
109-119.  The  trial  court,  while  recognizing 
the  rule  of  municipal  immunity  above  stated, 
in  effect  instructed  the  jury  that  when  the 
plaintiff  was  injured  the  defendant  was  not 
engaged  in  the  performance  of  a  govern- 
mental duty.  That  part  of  its  charge  was 
incorrect.  In  doing  the  work  of  construct- 
ing and  repairing  its  highways,  the  city  was 
olearly  performing  a  governmental  act. 
'hnes  V.  New  Haven,  34  Conn.  1-13.  The 
ncceptancc  by  the  dty  of  a  charter  authoriz- 
ing it  to  discharge  such  governmental  duty 
neither  created  a  contract  between  it  and 
the  state  that  such  duty  should  be  per- 
formed, nor  rendered  the  discharge  of  such 
'hity  the  exercise  of  a  special  privilege,  for 
thp  nonporformance  or  nesrligent  perform- 
ance of  which  the  city  would  become  liable. 
Hewison  v.  New  Haven,  37  Conn.  475-482,  9 
Am.  Rep.  342;  Hill  v.  Boston,  122  Moss. 
Zii,  23  Am.  Rep.  332.  Macadamizing  its 
streets  was  one  of  the  ways  by  which  the 
«ity  might  perform  its  duty  of  maintaining 
and  repairing  its  highways  {New  Haven  v. 
W-hihiey,  36  Conn.  373-376),  and  it  was  for 
the  city  to  decide  whether  that  was  the  best 
wav  of  discharging  that  duty.  Hoyt  v.  Dan- 
hury^  69  Conn.  341-352,  37  Atl.  1051; 
Henley  v.  New  Haven,  47  Conn.  305-314. 

It  was  within  the  taxing  power  of  the 
legislature  to  provide  that  a  reasonable  part 
of  the  expense  of  such  repairs  should  be 
twrne  by  those  whose  property  was  especi- 
ally benefited  thereby  {New  London  v.  Mil- 
ler, 60  Conn.  112-116,  22  Atl.  499),  and  the 
fact  that  a  part  of  such  expense  might  be  so 
paid  did  not  make  the  duty  of  repairing  the 
streets  any  the  less  a  governmental  one  than 
if  the  entire  expense  were  to  be  paid  by  a 
general  city  tax. 

The  work  of  breaking,  by  means  of  a 
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stone  crusher,  the  stone  to  be  used  in  mac- 
adamizing the  street,  was  a  part  of  the 
work  of  macadamizing  such  street.  It  was 
necessary  that  the  stone  used  in  macadamiz- 
ing should  be  broken  into  small  pieces'.  If 
laborers  had  been  employed  to  break  the 
stones  with  hammers,  upon  the  street  to  be 
macadamized,  it  would  hardly  be  said  they 
were  not  performing  a  part  of  the  work  of 
macadamizing  the  street.  But  to  become 
part  of  the  work  of  macadamizing  it  is  not 
necessary  that  the  labor  should  be  per- 
formed upon  the  street  to  be  repaired.  Part 
of  the  work  of  macadamizing  is  necessarily 
performed  elsewhere,  as  the  carrying  of  the 
materials  to  the  street.  If  the  city  could  do 
the  work  of  breaking  the  stone  more  eco- 
nomically and  successfully  at  the  quarry 
than  upon  the  street,  and  by  the  use  of  a 
machine  than  by  breaking  them  by  hand,  it 
had  the  right  to  do  the  work  at  Cheshire 
bv  means  of  a  stone  crusher,  and  the  fact 
that  it  did  so  did  not  change  the  character 
of  the  work  or  of  the  duty  which  it  was  per- 
forming. Whether  or  not  the  stone  crusher, 
either  before  or  after  the  accident,  had  been 
used  by  the  city  for  other  purposes  than  in 
macadamizing  its  streets,  was  not  decisive 
of  the  case.  It  was  a  question  for  the  jury 
whether,  at  the  time  of  the  accident,  either 
the  city  or  its  street  inspector,  or  its  other 
agents  in  charge  of  the  work,  were  in  fact 
engaged  in  operating  the  stone  crusher  for 
the  purpose  of  macadamizing  a  city  street, 
as  claimed  by  the  defendant.  It  seems  to 
have  been  shown  at  the  trial  that  when  the 
plaintiiT  was  injured  the  stone  crusher  was 
being  operated  to  crush  stone  to  be  used, 
and  which  in  fact  were  used,  in  macadamiz- 
ing a  certain  street.  For  an  injury  sustained 
by  the  plaintiff  under  such  circumstances 
the  city  has  the  same  immunity  from  lia- 
bility as  from  one  suffered  by  its  employee 
in  operating  a  defective  street  roller  or  fire 
engine.  Municipal  corporations  are  not  lia- 
ble unless  made  so  by  statute  for  injuries 
occasioned  by  negligence  in  using  or  failing 
to  keep  in  repair  the  fire  engines  owned  by 
them.  2  Dill.  Mun.  Corp.  4th  ed.  p.  976, 
note  1 ;  Jeioett  v.  New  Hwven,  38  Conn.  368- 
361,  9  Am.  Rep.  382.  / 

A  very  .similar  case  in  many  of  its  aspects 
to  the  one  at  bar  is  that  of  Barney  v.  Low- 
ell, 98  Mass.  570,  cited  in  Jewett  v.  New 
Haven,  in  which  it  was  held  that  the  city 
was  not  liable  for  an  injury  caused  by  the 
negligence  of  a  teamster,  engaged  in  carting 
stone  from  a  stone  crusher  to  repair  a  high- 
way, and  employed  in  that  work  by  the 
superintendent  of  streets,  who  had  charge 
of  the  repairing  of  the  streets  and  the  crush- 
ing of  the  stone  for  that  purpose. 

In  the  case  of  Hughes  v.  Monroe  County, 
147  N.  Y.  49,  39  L.  R.  A.  33,  41  N.  E.  407, 
it  was  held  that  the  county  was  not  liable  for 
an  injury  sustained  by  one  of  its  employees 
in  operating  a  steam  mangle  in  a  laundry 
which  the  servants  of  the  defendant  had 
failed  to  keep  in  proper  repair;  and  in  Wild 
v.  Paterson,  47  N.  J.  L.  406,  1  Atl.  490,  that 
the  defendant  was  not  liable  for  an  injury 
*to  a  member  of  the  fire  department  caused 
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by  a  defective  brake  of  the  steam  fire  engine 
which  he  was  assisting  in  taking  to  a  fire. 
In  the  latter  case  it  was  held  that,  since 
such  employees  of  the  corporation  were  mere 
instruments  in  the  execution  of  its  public 
duties,  the  fact  that  the  plaintiff  was  a  paid 
employee  of  the  city  would  not  create  be- 
tween them  the  ordinary  relation  of  master 
and  servant,  so  as  to  render  the  city  liable 
for  its  failure  to  keep  the  engine  in  good 
repair. 

For  the  reasons  given  we  think  the  trial 
court  erred  in  not  charging  the  jury  substan- 
tially BiS  requested  by  the  defendant,  and 
in  charging  that  the  crushing  of  stone  in- 
tended to  be  used  and  subsequently  used  in 
macadamizing  a  street  was  not  work  done 
in  the  care  and  maintenance  of  the  street. 

The  allegations  in  the  complaint  of  a 
promise  by  the  defendant's  foreman  to  fur- 
nish new  teeth  and  a  proper  covering  for  the 
stone  crusher  were,  as  stated  in  plaintiff's 
brief,  not  intended  as  a  statement  of  liabil- 
ity upon  a  contract,  but  of  facts  affecting 
the  question  of  contributory  negligence.  As 
bearing  upon  that  question,  the  court  prop- 
erly charged  the  jury  that  information  of 
such  promises,  if  ^iven  to  the  inspector  of 
streets,  was  sufficient  information  to  the 
city. 

There  is  error,  and  a  new  trial  is  granted. 

The  other  Judges  concur,  except  Ham- 
•rsley,  J.,  who  dissents. 


John  C.  BYXBEE  et  at 

V. 

Charles  N.  BLAKE  et  al. 
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1.  Holdinar  over  after  tlie  expiration 
of  any  uiontli  renders  a  tenant  from 
month  to  month  liable  for  the  rent  of  the 
ensuing  month,  whether  the  tenancy  was 
created  by  express  agreement  or  by  the  mere 
acceptance  for  a  long  period  of  time  of 
monthly  rentals. 

2.  Keeplncr  the  keys  for  live  days  aft- 
er the  e:i.plratlon  of  a  monthly  peri- 
od, and  remaining  in  possession  of  the  leased 
property  for  the  purpose  of  cleaning  up  the 
rubbish  after  the  refusal  of  the  landlord  to 
accept  the  Iceys  at  the  expiration  of  the 
morth,  render  the  tenant  liable  for  another 
month's  rent. 

8.  A  tenant  ^vrho  has  placed  a  mana- 
arer  In  charge  of  his  business  on  the 
leased  property  is  bound  by  his  acts  in  re- 
taining   possession    after   the    expiration    of 


NoTK. — For  a  case  in  this  series  holding 
that  the  retention  of  one  room  in  a  leased 
building  after  expiration  of  lease,  because  of 
illness  of  a  member  of  tenant's  family,  does  not 
constitute  holding  over  so  as  to  render  tenant 
liable  for  rent  for  new  term,  see  Herter  v. 
Mullen   (N.  Y.)   44  L.  R.  A.  703. 

As  to  holding  over  by  tenants  generally,  see 
Rosenblatt  v.   Perkins   (Or.)    6  L.   R.   A.  257; 
Goldshrough  v.  Gable   (111.)    15  L.  K.  A.  294; 
and  Valentine  v.  Healey   (N.  Y.)   43  L.  B.  A.J 
667. 
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the  term,  so  as  to  be  chargeable  with  anothes 
term's  rent. 

(March  5,  1902.) 

APPEAL  by  defendant  Barrows  from  a 
judgment  of  the  Meriden  City  Court  in 
favor  of  plaintiffs  in  an  action  brought  to 
recover  rent  alleged  to  be  due  and  unpaid.- 
Afprrmed. 

Statement  by  Prentice,  J.: 

The  finding  contains  the  following  state- 
ment of  facts  pertinent  to  the  decision: 
**(1)  Some  time  in  the  year  1899  C.  N.. 
Blake,  then  a  retail  shoe  dealer,  doing  bus- 
iness in  Meriden  und^r  the  name  of  C.  N- 
Blake  &  Co.,  and  occupying  the  store  here- 
inafter referred  to,  made  an  assignment  for 
the  benefit  of  his  creditors.  (2)  H.  D.  Bar- 
rows, of  New  London,  bought  of  the  trustee- 
the  stock  of  goods  located  in  the  store  in 
Byxbee  block,  owned  by  the  plaintifTs,  which 
had  been  formerly  lea.sed  by  Blake,  includ- 
ing in  said  purchase  the  goodwill  of  Blake\s 
business.  (3)  Barrows  continued  the  bus- 
iness in  the  same  store  under  the  name  of 
C.  N.  Blake  &  Co.  up  to  the  time  of  this 
controversy,  under  the  personal  supervision 
and  management  of  the  said  Blake.  (4) 
The  moneys  received  from  the  business  were 
deposited  in  bank  by  Blake  in  the  name  of 
C.  N.  Blake  &,  Co.,  and  checks  were  drawn 
thereon  monthly  to  the  order  of  the  plain- 
tiffs for  $83.33,  but  no  special  contract  was- 
made  by  Barrows  as  to  the  duration  of  such- 
tenancy.  (5)  Such  checks  for  rent  were 
given  and  paid  up  to  and  including  the- 
month  of  December,  1900.  (6)  In  Novem- 
ber, 1900,  Barrows,  in  person  and  through- 
Blake,  notified  the  plaintiffs  that  he  in- 
tended to  change  his  location,  but  that,  as- 
his  new  store  might  not  be  completed  in 
time,  he  doubted  if  he  could  be  entirely 
ready  to  make  his  change  by  the  end  of  that 
month,  and  tried  to  bargain  for  the  use  of 
the  store  by  the  day  during  the  eafly  part 
of  December.  (7)  The  plaintiffs  declined 
to  make  such  an  arrangement,  and  notified 
Barrows  that,  if  he  occupied  the  store  for 
any  time  after  the  last  day  of  November, 
they  should  hold  him  responsible  for  the 
rent  for  the  entire  month  of  December.  (8) 
After  this  notice  the  tenancy  continued  as 
before  during  the  month  of  December.  (9) 
In  the  latter  part  of  December  it  was  agreed 
between  the  parties  that  when  he  should 
quit  the  store  the  tenant  might  for  a  short 
time  leave  the  gas  fixtures  attached  thereto, 
with  the  hope  of  disposing  of  them  to  any 
succeeding  tenant.  (10)  About  6  o'clock  in  f 
the  afternoon  of  the  last  day  of  December,  " 
1900,  Blake,  acting  for  Barrows,  notified  the 
plaintiffs  that  the  goods  were  nearlv  out 
of  the  store,  and  that  they  would  all  oe  out 
that  evening,  and  asked  what  he  should  do 
with  the  keys.  (11)  The  plaintiffs  replied  ^ 
that  they  did  not  care  what  he  did  with 
them,  as  they  could  not  and  would  not  accept 
them.  (12)  They  had  previously  said  that- 
they  thought  they  could  hold  him  responsi- 
ble for  the  rent  for  the  balance  of  tho  ytar, 
which  would  end  in  April,  and  their  con- 
tention on  that  point  had  its  influence  in^ 
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determining  them  to  refuse  to  accept  the 
keys.  (13)  Blake  told  the  plaintiffs  that 
he  would  like  to  retain  the  keys  a  few  days, 
and  occupy  the  store  for  the  purpose  of 
cleaning  it  up  and  leavinff  it  in  good  order. 
To  this  the  plaintiffs  made  no  reply.  (14) 
Blake  did  retain  the  keys,  remained  in  pos- 
session, cleared  out  the  rubbish,  removed 
several  articles  used  as  trade  fixtures, 
which  had  been  taken  doM^  and  left  in  the 
store,  and  finally  offered  the  keys  to  the 
plaintiffs  on  January  5th.  On  January  7th 
he  took  down  the  sign  from  the  store  front, 
which  bore  the  words  *C.  N.  Blake  &  Co.,' 
and  had  been  there  before  and  since  the  pur- 
chase by  Barrows.  (15)  The  plaintiffs  did 
not  accept  the  keys,  and  Blake  placed  them 
on  a  window  seat  in  the  room  where  he 
found  one  of  the  plaintiffs,  and  left  them 
there.  .  .  .  (20)  No  stock  of  goods  re- 
mained in  the  store  after  December  31st,  and 
no  regular  shoe  business  was  carried  on 
therein  by  the  defendants  after  that  date. 

Messrs.  H.  A.  Hull  and  W.  F.  M.  Boff- 

en,  for  appellant  Barrows: 

The  plaintiffs,  by  their  conduct,  waived 
any  further  attempt  upon  the  part  of  the 
defendant  to  tender  the  keys.  On  the  night 
of  December  Slst  Barrows's  connection  with 
the  premises  ceased.  The  personal  request 
of  Blake,  for  reasons  of  his  own,  without 
authority  from  Barrows,  to  retain  the  keys 
to  clean  up  the  store  shows  that  Barrows 
was  not  in  possession  in  January,  and  char- 
acterizes the  possession,  even  by  Blake,  as 
not  that  of  a  tenant^  but  of  a  licensee  and 
for  the  benefit  of  the  plaintiffs.  Occupancy 
under  such   circumstances   is   not  tenancy. 

Letpis  V.  Havens,  40  Conn.  363;  18  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  406. 

Mr,  George  A.  Fay,  for  appellees: 

The  defendants  were  tenants  from  month 
to  month,  viz.f  the  lease  was  by  parol, — a 
monthly  rent  reserved  and  time  of  termina- 
tion not  agreed  upon. 

Corhett  v.  Cochrane,  67  Conn.  571,  35  Atl. 
909. 

Whether  the  person  in  possession  is  ten- 
ant at  will,  at  sufferance,  or  claiming  under 
them,  the  legal  consequence  is  the  same. 
The  person  once  a  tenant,  so  long  as  he  re- 
mains in  the  occupation  of  the  land  demised, 
must  be  deemed  to  continue  in  that  charac- 
ter unless  he  has  surrendered  the  posses- 
sion to  his  landlord. 

Camp  V.  Camp,  5  Conn.  301^  13  Am. 
Dec.  60. 

After  the  expiration  of  a  lease  for  a  year, 
if  the  tenant  holds  over  the  law  considers 
him  responsible  to  his  landlord,  as  on  a 
hiring  for  another  year,  upon  the  same  terms 
as  before. 

Bacon  ▼.  Brown,  9  Conn.  338;  Lockwood 
T.  Lockwood,  22  Conn.  431 ;  King  v.  Wood- 
ruf,  23  Conn.  66,  60  Am.  Dec.  625. 

And  the  tenant  does  hold  over,  unless 
he  surrenders  the  leased  premises  to  the 
landlord  within  the  term. 

Bacon  v.  Brown,  9  Conn.  336;  Redpath 
▼.  Roberts,  8  Esp.  225;  Harland  v.  Brom- 
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ley,  1  Starkie,  455 ;  Camp  ▼.  Camp,  5  Conn. 
291,  13  Am.  Dec.  60. 

Where  a  tenant  is  in  possession  under 
a  lease  for  an  indefinite  term,  or  under  a 
general  permission  to  occupy,  and  pays  a 
periodical  rent,  a  periodical  tenancy  is 
thereby  created,  the  length  of  the  recurring 
periods  of  which  is  to  be  determined  by  the 
character  of  the  payments. 

18  Am.ft  Eng.Enc. Law, 2d  ed. pp.  193-201 ; 
HolHs  V.  BTims,  100  Pa.  206,45  Am,  Rep.  379. 

Notice  by  a  tenant  that  he  does  not  in- 
tend to  occupy  after  expiration  of  the  pres- 
ent term  does  not  relieve  him  of  his  liabil- 
ity as  a  tenant  holding  over. 

Smith  V.  Bell,  44  Minn.  624,  47  N.  W.  263; 
Conway  y .Starkweather,  1  Denio,  1 14 ; Hayne9 
V.  Aldrich,  133  N.  Y.  290,  31  N.  E.  94. 

To  constitute  a  termination  there  must 
be  a  voluntary  surrender  by  lessee  and  ac- 
ceptance by  lessor,  or  an  entiy,  animo  clam- 
andi,  for  the  purpose  oi  taking  possession. 

Holly  V.  Brown,  14  Conn.  270. 

Prentioe,  J.,  delivered  the  opinion  of 
the  court: 

Whatever  construction  is  put  upon  the 
somewhat  meager  facts  contained  in  the 
finding  in  determining  the  nature  of  the 
defendant's  tenancy,  the  result  is  the  same 
as  to  the  effect  of  a  holding  over  after  the 
end  of  any  month.  If  it  be  held,  as  the 
plaintiffs  claim,  that  the  facts,  involving, 
as  they  do,  the  payment  and  acceptance  for 
more  than  a  year  of  a  monthly  rental,  raise 
an  implied  agreement  for  a  tenancy  for 
monthly  periods,  with  no  fixed  time  of  ter- 
mination, the  defendant  would,  by  holding 
over  beyond  the  end  of  any  month,  become 
liable  for  an  additional  month's  rent.  Ba- 
con V.  Brown,  9  Conn.  334;  Miller  v.  Lamp- 
son,  66  Conn.  432,  34  Atl.  79;  Anderson  v. 
Prindle,  23  Wend.  616;  Steffens  r.  Earl,  40 
N.  J.  L.  137,  29  Am.  Rep.  214;  Hollis  v. 
Bums,  100  Pa.  208,  45  Am.  Rep.  379;  Brew- 
er V.  Knapp,  1  Pick.  332;  Blumenherg  v. 
Myres,  32  Cal.  93,  91  Am.  Dec.  560;  18  Am. 
&  Eng.  Enc.  Law,  p.  406.  If,  on  the  other 
hand,  it  be  held,  as  the  defendant  contends, 
that  there  was  during  the  month  of  Decem- 
ber a  tenancy  under  an  express  agreement 
for  that  month,  the  result  would  be  the 
same.  Stoppelkamp  v.  Mangeot,  42  Cal. 
316;  Brewer  v.  Knapp,  1  Pick.  332;  Coffin 
V.  Lunt,  2  Pick.  70;  Bright  v.  McOuat,  40 
Ind.  627;  Taylor,  Land.  AT.}  57.  These 
results  would  follow  quite  apart  from  the 
operation  of  §  2967  of  the  General  Statutes, 
which,  therefore,  need  not  be  considered. 

The  only  question  left  for  consideration 
is  whether  or  not  the  court  erred  in  ruling 
that  upon  the  facts  the  defendant  held  over 
after  December  31st,  up  to  which  time  he 
paid  the  rent.  We  think  that  no  other  con- 
clusion could  have  been  consistently 
reached.  During  the  late  afternoon  of  De- 
cember 31st,  Blake,  who  was  the  defendant's 
manager,  notified  the  plaintiffs  that  the  de- 
fendant's goods  were  nearly  out  of  the  store, 
and  that  they  would  all  be  out  that  even- 
ing, and  asked  what  he  should  do  with  the 
keys.     The  plaintiffs  replied  that  they  did 
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not  care  what  he  did  with  them,  as  they 
could  not  and  would  not  accept  them.  Blake 
then  said  that  he  would  like  to  keep  the  keys 
«  few  days,  and  occupy  the  store  for  the  pur- 
pose of  cleaning  it  up  and  leaving  it  in 
good  order.  To  this  statement  no  reply 
was  made.  The  keys  were  kept.  There  was 
no  attempt  to  deliver  or  tender  them  until 
five  days  later.  Meantime,  Blake  remained 
in  possession,  cleaned  out  the  rubbish,  and 
removed  some  articles  used  as  trade  fixtures. 
This  having  been  done,  Blake  on  January 
5th  offered  the  keys  to  the  plaintiffs,  which 
were  not  received.  On  the  7th  the  firm's 
sign  w^as  taken  down.  Subsequent  history 
does  not  concern  the  result.  After  Decem- 
ber Slst  no  stock  of  goods  remained  in  the 
store,  and  no  regular  business  was  there 
carried  on  by  the  defendant.  These  facts 
clearly  establish  (1)  that  actual  possession 
of  the  store  was  withheld  from  the  plain- 
tiffs until  January  5th;  (2)  that  no  at- 
tempt to  make  formal  delivery  of  possession 
was  ever  in  fact  made  before  that  date;  (3) 
that  the  plaintiffs  never  did  or  said  any- 
thing which  would  amount  to  a  waiver  of 
the  actual  vacation  of  the  premises;  (4) 
that  the  continued  possession  was  the  same 
in  outward  appearance  after  as  before  De- 
cember Slst,  to  wit,  a  possession  directed  and 
controlled  by  Blake;  (6)  that  the  plain- 
tiffs never  consented  to  any  occupancy  with- 
out payment  of  rent;  (6)  that  the  plain- 
tiffs never  accepted  any  tenant  in  substi- 
tution for  the  defendant.  The  only  one  of 
these  conclusions  calling  for  discussion  is 
the  first,  and  this  needs  little.  The  court 
has  found  it  as  a  fact.  He  has  found  that 
SBlake  was. in  possession.  Although  there 
was  no  stock  of  goods  remaining,  and  no  reg- 
ular business  done,  the  store,  clearly,  was 
not  vacated.  Possession  thereof  was  not 
surrendered  to  the  landlord,  within  the 
meaning  of  the  law  or  the  doctrine  of  any 
■case  known  to  us.  Thomas  v.  Frost,  29 
Mich.  336;  Haynes  v.  Aldrich,  133  N.  Y. 
287,  31  N.  E.  94.  The  situation  was  not 
one  where  the  tenant  had  simply  failed  to 
remove  a  few  articles.  It  was  one  where 
there  continued  to  be  upon  the  premises  the 
actual  bodily  presence  of  an  occupant  who 
was  not  in  through  or  under  the  plaintiffs. 
This  occupant  was  none  other  than  the  de- 
fendant's manager.  If  it  had  been  the  defend- 
ant instead  of  Blake,  and  the  defendant  had 
been  present  throughout  the  events  of  De- 
cember Slst  and  the  following  days,  doing 
and  saying  what  Blake  did  and  said,  there 
would  be  little  plausibility  to  a  claim  that 
he  had,  either  in  fact  or  legal  effect,  vacated 
the  premises.  In  saying  this  we  place  no 
stress  upon  the  failure  to  deliver  up  the 
keys.  Possibly  it  might  be  said  that  that 
formality  had  been  waived.  There  certainly 
had  been  no  waiver  of  removal.  Until 
there  had  been  such  removal,  the  defendant 
was  in  no  position  to  take  advantage  of  any 
advance  refusal  to  receive  the  keys  or  ac- 
knowledge a  surrender.  He  was  bound,  as  a 
condition  precedent  to  the  exercise  of  any 
-claim  of  surrender,  to  vacate.  As  long  as 
he  occupied,  there  was  no  escape,  without 
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the  consent  of  the  landlord,  from  a  holding 
over.  We  therefore  have  no  need  to  inquire 
what  would  have  been  the  result  if  he  nad, 
under  the  circumstances,  not  occupied. 

We  are  thus  brought  to  the  only  remain- 
ing question, — as  to  the  effect  of  Blake's 
acts  and  occupancy.  Were  they,  in  legal 
effect,  the  acts  and  occupancy  of  the  defend- 
ant? This  question  admits  of  only  an  af- 
firmative answer.  Blake  was,  and  from  the 
beginning  had  been,  the  manager  of  the  de- 
fendant's business  as  conducted  in  the  store 
in  question.  The  defendant,  after  his  pur- 
chase of  the  business^  nowhere  personally 
appears  in  the  finding.  Blake  invariably 
acts  for  him.  Blake  was  the  def aidant's 
representative  in  the  removal  of  the  busi- 
ness, the  vacation  of  the  store,  and  its  sur- 
render to  the  landlord.  He  was  the  defend- 
ant's representative  in  the  interview  of  De- 
cember Slst.  This  the  defendant  concedes, 
since  he  desires  to  avail  himself  of  the  ben- 
efit of  Blake's  acts  down  to  a  certain  point. 
Then,  forsooth,  it  is  contended  that  Blake 
suddenly  appeared  in  a  new  role,  and  from 
the  moment  when  he  asked  to  retain  the 
keys  assumed  the  character  of  a  person 
acting  for  himself,  and  no  longer  represented 
his  principal.  Why  he  should  be  anxious  to 
personally  undertake  a  duty  with  respect 
to  the  premises  which  would  naturally  de- 
volve upon  his  principal,  is  not  suggested. 
What  there  is  in  the  finding  to  support  the 
contention,  we  fail  to  discover.  There  is  no 
statement  to  that  effect.  There  can  arise 
no  implication  to  that  effect,  unless  it  arise 
from  the  fact  that  the  court,  in  its  narrative 
of  the  facts,  after  setting  out  Blake's  man- 
agerial relations,  failed  in  its  recital  of  his 
acts  and  words  to  qualify  them  in  each  sep- 
arate instance  by  words  expressive  of  his 
agency.  The  narrative  in  tne  finding  fol- 
lows the  natural  course.  After  giving  a  part 
of  the  conversation  between  Blake  and  the 

glaintiffs,  the  former's  next  act  is  given, 
nly  a  most  strained  construction,  and  one 
which  leads  to  most  unnatural  consequences, 
can  give  any  color  at  all  to  this  claim  to 
which  the  exigencies  of  the  defendant  nec- 
essarily drive  him.  These  considerations 
take  no  account  of  the  unfairness  to  the 
plaintiffs  of  such  a  construction.  Dealing 
with  the  defendant's  manager  in  a  matter  of 
the  defendant's  business  which  he  had  long 
conducted,  they  were  justified  in  regarding 
Blake  as  acting,  as  he  in  fact  was,  for  the 
defendant,  and  as  having  full  authority  to 
act  in  the  matter  in  hand.  He  cannot  be 
heard  to  say  that  Blake's  authority  ex- 
tended only  to  a  certain  point.  The  jugglery 
of  a  change  of  character  to  the  plaintiffs' 
harm  without  a  word  of  warning  to  them, 
or  ground  for  suspicion  on  their  part,  can- 
not be  permitted.  Clearly,  Blake,  through- 
out the  whole  matter  in  controversy,  was,  in 
legal  effect,  the  defendant,  himself.  Such 
being  the  case,  the  judgment  of  the  court 
below,  which  was  for  the  rent  of  the  store 
for  the  month  of  January,  was,  upon  the 
finding,  justified. 
There  is  no  error. 

The  other  Judges  concur 
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1.  Tlie  Question  wbetlier  or  not  n  let- 
ter b]r  n.  pnrcbmaer  of  scmp  iron  to 
be  pnid  for  as  eacli  100  tons  was  delivered, 
itating  that  he  would  not  remit  until  he  had 
enoagli  of  the  balance  of  the  contract  In  his 
hands  to  know  that  he  would  receive  the 
amount  purchaied,  and  that  as  soon  as  he 
had  two  or  three  cars  above  the  100  tons  he 
wouJd -.^mlt,  amounts  to  a  repudiation  of 
the  contract  Justifying  a  rescission  on  the 
part  of  the  seller,  Is  for  the  court. 

S.  An  Intention  to  repudiate  tbe  eon- 
tmet  by  n  buyer  of  scriip  Iron  who  is 
to  pay  for  each  100  tons  as  delivered,  Justi- 
fying a  rescission  by  the  seller,  is  shown 
where,  after  receiving  100  tons,  he  insists 
on  having  two  or  three  car  loads  more  de- 
livered before  remitting  for  the  100  tons. 

(January  21,  1002.) 

ERROR  to  the  Superior  Court  for  New- 
castle County  to  review  a  judgment  in 
favor  of  plaintiffs  in  an  action  brought  to 
recover  the  value  of  certain  iron  delivered 
by  plaintiffs  to  defendant.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Benjamin  Nields  and  Jobn  P. 
Hields,  for  plaintiff  in  error: 

The  payment  for  the  first  instalment  was 
not  a  condition  precedent  to  delivery  of  the 
second  instalment. 

Mersey  Steel  d  I.  Co,  ▼.  Naylor,  L.  R. 
"9  App.  Cas.  439. 

Defendant's  conduct  in  failing  to  pay  for 
the  first  instalment  was  not  a  breach  going 
to  the  whole  consideration. 

Id,    446. 

Defendant's  conduct  in  this  case  in  fail- 
ing to  pay  for  the  first  instalment  as  agreed 
did  not  evince  an  intention  to  repudiate  the 
contract. 

J'reeth  v.  Burr,  L.  R.  9  C.  P.  213. 

Where  a  breach  may  be  paid  for  in  dam- 
a^,  there  the  defendant  has  a  reniedy  on 
his  covenant,  and  shall  not  plead  it  as  a 
condition  precedent. 

Boone  v.  Eyre,  1  H.  Bl.  273,  note ;  Frank- 
lin V.  Miller,  4  Ad.  &  El.  599;  Simpson  v. 
Crippin,  L.  R.  8  Q.  B.  Div.  14;  Blackburn 
V.  Reilly,  47  N.  J.  L.  290,  64  Am.  Rep.  169, 
1  Atl.  27. 

Tt  is  a  4]ue8ticn  of  fact  for  the  determina- 
tion of  a  jury  whether  the  words  and  con- 
duct of  the  defendant  amounted  to  a  re- 
pudiation of  its  contract,  justifying  rescis- 
sion on  the  part  of  the  plaintiffs. 


NoTB. — ^As  to  right  to  rescind  or  abandon 
<^ontract  because  of  other  party's  default,  see. 
In  this  series,  Lake  Shore  &  M.  8.  R.  Co.  v. 
Ricbards  (III.)  80  li.  R.  A.  83,  and  note; 
Worthlngton  v.  Gwin  (Ala.)  48  L.  R.  A.  382; 
Buffalo  &  L.  Land  Co.  v.  BcIIevue  Land  &  Im- 
ItroT.  Co.  (N.  Y.)  61  L.  R.  A.  961;  and  Reld 
V.  Mix.  (Kan.)  66  L.  B.  A.  706. 
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Freeth  v.  Burr,  L.  R.  9  C.  P.  208;  Mersey 
Steel  d  /.  Co,  V.  Naylor,  L.  R.  9  Q.  B.  Div. 
648,  L.  R.  9  App.  Cas.  434;  Franklin  v.  Mil- 
ler, 4  Ad.  &  El.  699;  Simpson  v.  Crippin, 
L.  R.  8  Q.  B.  14;  West  v.  Bechtel,  125  Mich. 
144,  51  L.  R.  A.  791,  84  N.  W.  69;  Black- 
hum  V.  Reilly,  47  N.  J.  L.  290,  64  Am.  Rep. 
159,  1  Atl.  27;  Winchester  v.  Newton,  2  Al- 
ien, 492 ;  Myer  v.  Wheeler,  66  Iowa,  390,  21 
N.  W.  692;  Midland  R.  Co.  v.  OntaHo  Roll- 
ing Mills,  10  Ont.  App.  Rep.  677;  Sale  of 
Goods  Act,  S  31,  subaec.  10;  Cahen  y.  Plati, 
69  N.  Y.  348,  26  Am.  Rep.  203. 

Mr.  Charles  li.  Curtis,  for  defendants 
in  error: 

The  purchaser  of  ffoods  to  be  delivered  in 
instalments,  and  to  be  paid  for  as  delivered, 
cannot  claim  further  deliveries  under  the 
contract  without  paying  for  the  part  which 
has  been  delivered,  and  therefore  he  cannot 
require  the  vendor  to  tender  the  balance 
without  paying  for  the  part  which  he  has 
received. 

Walton  V.  Black,  6  Houst.  (Del.)  149; 
Cresswell  Rafich  d  Cattle  Co.  v.  Martindale, 
11  C.  C.  A.  33,  27  U.  S.  App.  277,  63  Fed.  84; 
Florence  Min.  Co.  v.  Br<yum,  124  U.  S.  386, 
31  L.  ed.  424,  8  Sup.  Ct.  Rep.  631 ;  Palmer 
v.  Breen,  34  Minn.  39,  24  N.  W.  322;  Rob- 
son  V.  Bohn,  27  Minn.  334,  7  N.  W.  367; 
Reybold  v.  Voorhees,  30  Pa.  116;  Rugg  v. 
Moore,  110  Pa.  236,  1  Atl.  320;  Easton  v. 
Jones,  193  Pa.  147,  44  Atl.  264;  Kokomo 
Strawboard  Co.  v.  Inman,  134  N.  Y.  92,  31 
N.  E.  248;  Raabe  v.  Squier,  148  N.  Y.  81,  42 
N.  E.  616;  Stocksdale  v.  Schuyler,  29  N.  Y. 
8.  R.  380,  8  N.  Y.  Supp.  813;  George  E.  Hess 
Co.  V.  Dawson,  140  III.  138,  36  N.  £.  667; 
Branch  v.  Palmer,  65  Ga.  210;  Eitcin  v. 
Harris,  87  Ga.  334,  13  S.  E.  513;  Stokes  v. 
Boars,  18  Fla.  656;  McQrath  v.  Oegner,  77 
Md.  331,  26  Atl.  602;  Dwinel  v.  Howard, 
30  Me.  268;  Fletcher  v.  Cole,  23  Vt.  114; 
Landcchs  v.  Sarpy,  37  La.  Ann.  835 ;  Mersey 
Steil  d  /.  Co.  V.  Naylor,  L.  R.  9  App.  Cas. 
442. 

Where  the  contract  intends  that  there 
shall  be  performance  in  distinct  parcels  at 
different  times  a  breach  in  respect  of  any 
instalment,  at  the  option  of  the  other  side, 
relieves  him  from  any  further  performance. 

NorHngton  v.  WHght,  115  U.  S.  188,  29 
L.  ed.  366,  6  Sup.  Ct.  Rep.  12. 

Where  there  is  a  contract  for  sale  of  a 
ouantity  of  goods  at  a  stipulated  price,  de- 
liverable in  parcels,  and  payable  as  deliv- 
ered, or  payable  in  instalments  when  a  cer- 
tain proportion  or  quantity  shall  have  been 
delivered,  and  the  buyer  not  only  refuses  to 
pay  for  the  goods  so  delivered,  but  bases 
his  refusal  on  such  grounds  as  justify  the 
inference  that  he  repudiates  the  entire  con- 
tract, or  imposes  new  terms  different  from 
the  original  agreement,  the  vendor  is  re- 
lieved from  making  any  subsequent  delivery 
of  the  goods. 

Benjamin,  Sales,  6th  Am.  ed.  p.  668,  7th 
ed.  p.  589;  Withers  v.  Reynolds,  2  Barn,  k 
Ad.  882;  Stephenson  v.  Cady,  117  Mass.  0; 
15 
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Rugg  V.  Mooie,  110  Pa.  236,  1  Atl.  320; 
Curtis  V.  Gihney,  5»  Md.  131,  61  Md.  192. 

The  conduct  of  the  plaintiff  in  error 
evinced  an  intention  no  longer  to  be  bound 
by  the  contract. 

Norrifigton  v.  Wright,  116  U.  8.  188,  29 
L.  ed.  366,  6  Sup.  Ct.  Rep.  12. 

Boyoe»  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiffs  brought  their  action  of  in- 
debitatus assumpsit  for  the  recovery  of  the 
value  of  the  scrap  iron  delivered  to  the  de- 
fendant under  the  following  contract: 

New  York,  Feb.  25,  1899. 
Sold  to  Johnson  Forge  Ck).,  Wilmington, 
Del.,  for  account  of  Messrs.  Jno.  Leonard 
A  Co.,  about  three  hundred  (300)  tons  num- 
ber one  wrought  scrap  iron,  delivered  f.  o. 
b.  cars  at  the  works  of  the  buyer,  provided 
the  cars  can  make  a  delivery  at  their  works. 
Price,  fourteen  and  one-half  (14.60)  dol- 
lars per  ton  of  2,240  lbs.  Cash  payable  on 
receipt  of  each  one  hundred  (100)  tons. 

George  H.  Jones,  Broker. 
Accepted  March  1,  1899. 

Counsel  for  the  buyer  admits  that,  be- 
tween the  time  of  the  execution  of  the  said 
contract  and  the  29th  day  of  June  follow- 
ing, there  were  shipped  to  and  accepted  by 
it  four  cars  of  said  iron,  aggregating  100 
tons  or  more.  The  correspondence  shows 
that  during  this  period  seven  cars  were 
shipped,  and  that  three  of  them  were  re- 
jected because  of  quality,  and  afterwards 
returned  or  taken  away.  He  alleges  that 
the  sellers  were  caught  in  a  rapidly  rising 
market,  and  that  because  of  this  it  was  to 
their  interest  to  get  rid  of  the  contract, 
while  for  the  same  reason  the  buyer  was 
naturally  desirous  of  holding  the  sellers  to 
their  contract.  The  record  is  silent  as  to 
the  evidence  upon  this  point.  On  the  28th 
of  June  the  sellers  wrote  to  the  buyer,  re* 
questing  "check  for  our  account  as  per  con- 
tract," and  on  the  following  date  the  buyer 
replied:  ".  .  .  In  regards  to  remitting, 
we  will  not  remit  for  this  lot  until  we  get 
enough  of  the  balance  of  the  contract  in  our 
hands  to  know  that  we  will  receive  the 
amount  we  have  purchased.  We  will  there- 
fore thank  you  to  rush  forward  the  whole 
contract  with  the  class  of  iron  that  is  now 
here,  and  which  will  be  satisfactory;  and, 
as  soon  as  we  have  two  or  three  cars  over 
and  above  the  100  tons  upon  which  pay- 
ment is  to  be  made,  we  will  remit  you 
check."  On  the  next  day  the  sellers  wrote: 
".  .  .  We  would  say  that  that  is  not 
our  agreement.  If  you  will  look  over  your 
contract,  you  will  find  that  you  are  to  remit 
on  receiving  each  100  tons,  and  we  want 
the  check  immediately  for  the  100  tons  of 
scrap  iron  shipped  you.  If  not  sent  imme- 
diately, we  will  put  the  matter  in  the  hands 
of  our  attorney  for  collection."  And  they 
did  not  subsequently  make  any  other  ship- 
ments, or  offer  to  make  any ;  nor  does  it  ap- 
pear that  they  again  wrote  to  the  buyer  rel- 
ative to  the  breach.  The  buyer,  however, 
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on  July  11th  following,  wrote:  *.  •  • 
We  are  therefore  willing  and  ready  to  pav> 
your  bill  if  we  have  an  assurance  you  will 
complete  your  contract.  If  you  will,  there- 
fore, send  us  one  or  two  car  loads  of  sam» 
quality  as  the  last,  as  soon  as  it  is  received 
we  will  send  you  check  for  what  has  beei> 
delivered.  .  .  .  We  are  much  in  want  of 
the  scrap  purchased  of  you,  and  request 
you  to  complete  your  contract  at  once,  and 
you  will  receive  payment  as  was  originally- 
understood," — ^and  again,  on  August  9th, 
wrote:  ".  .  .  Unless  you  commence 
shipping  on  the  above  quantity  by  the  16tb 
inst.,  we  will  go  into  the  market  and  pur- 
chase the  above  quantity  at  the  very  lowest 
price  we  are  able  to  get  it  at,  and  will 
charge  any  difference  in  the  price  to  your 
account,  over  and  above  our  contract  with 
you."  The  sellers  brought  their  said  actiox^ 
on  the  16th  day  of  September  following. 
Counsel  for  the  buyer  admitted  the  sellers'' 
right  of  action  for  the  100  tons  of  iron  de- 
livered and  accepted,  but  denied  their  right 
to  rescind  the  contract,  and,  by  way  of  re- 
coupment, set  up  a  counterclaim  to  ai» 
amount  exceeding  the  demand  of  the  sellers, 
for  the  failure  of  the  latter  to  deliver  the 
remaining  200  tons  of  iron  sold.  He  also 
conceded  that  the  right  to  counterclaim  de- 
pends upon  the  existence  of  a  subsisting 
contract,  and  that  if  there  had  been  a  repu- 
diation, in  fact,  of  the  contract  at  bar,  and 
by  reason  thereof  the  contract  had  been  re- 
scinded, then  the  right  to  counterclaim  did 
not  exist.  He  contended  that  the  default 
made  in  the  payment  for  the  said  100  ton» 
received  and  accepted  was  not  a  breach  of 
a  condition  precedent,  nor  was  it  such  a 
breach  as  that  it  affected  the  whole  of  the 
consideration,  and  that  therefore  the  sellers 
were  not  discharged  from  deliveries  yet  re- 
maining due  from  them.  He  also  alleged 
that  it  was  a  oueetjon  of  fact  for  the  deter- 
mination of  ttie  jury  whether  the  worda 
and  conduct  of  the  buyer  amounted  to  a  re- 
pudiation of  its  contract,  justifying  rescis- 
sion on  the  part  of  the  sellers.  The  sellers 
(regarding  the  conduct  of  the  buyer  as  a 
repudiation  of  the  contract,  justifying  their 
rescission),  by  their  counsel,  denied  the 
right  of  the  buyer  to  set  up  its  counterclaim, 
and  insisted  that  the  question  of  repudiation 
involved  in  the  case,  as  well  as  the  character 
of  the  evidence  produced  to  establish  it, 
were  matters  of  law  for  the  court. 

The  defendant  requested  the  court  below 
to  charge  "that  if  the  jury  shall  believe  from 
the  evidence  that  the  acts  and  conduct  of 
the  defendant  as  shown  in  this  case  did  not 
evince  an  intention  no  longer  to  be  bound 
by,  or  do  not  show  an  intention  wholly  tt> 
abandon,  the  contract  of  February  25th, 
then  the  defendant  is  entitled  to  recoup, 
by  way  of  counterclaim  to  plaintiffs'  de- 
mand, such  damapes  as  it  suffered  by  rea- 
son of  the  plaintiffs*  failure  to  deliver  19fr 
tons  and  1,780  pounds  of  said  iron  under 
said  contract.  .  .  ."  The  court,  in  their 
charge  to  the  jury,  inter  alia,  said:  "We 
decline  so  to  charge,  for  the  reason  that  it 
would  be  submitting  to  the  jury,  as  a  quea- 
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lion  of  fact,  that  which  has  already  been 
decided  aa  a  question  of  law  by  the  court  in 
its  rulings  upon  the  admissibility  of  evi- 
dence upon  that  poinL  We  have  seen  no 
reason  to  change  our  view  in  this  respect. 
.  .  .  This  [defendant's  lette  of  June 
29th]  was  a  demand  that  the  plaintiffs 
should  put  into  the  hands  of  the  defendant 
two  or  three  cars  over  the  100  tons,  by  way 
of  pledge  or  guaranty  for  the  performance 
of  the  contract,  as  a  new  condition  for  the 
payment  already  due  thereunder,  and  was 
insisting  upon  new  terms,  different  from  the 
original  agreement,  which  was  'Cash  pay- 
able on  receipt  of  each  one  hundred  tons.' 
Under  this  admitted  state  of  facts,  the  court 
held,  as  a  matter  of  law,  that  the  plaintiffs 
were  relieved  from  further  delivery  by  such 
»  refusal,  under  the  circumstances." 

There  are  three  assignments  of  error, 
based  substantially  upon  that  part  of  the 
charge  which  we  have  quoted,  and  they  pre- 
sent two  distinct  questions  for  our  determin- 
ation: (1)  Whether  the  act  and  conduct 
of  the  defendant  amounted  to  a  repudiation 
of  the  contract,  justifying  a  rescission;  (2) 
whether  the  determination  of  that  question 
is  one  of  fact  for  the  jury. 

Before  proceeding  to  consider  these  ques- 
tions, it  may  not  be  inappropriate  to  deter- 
mine the  nature  and  character  of  the  con- 
tract before  us,  for  one  amone  the  several 
reasons  which  may  be  assigned  for  the  con- 
flict in  the  decisions  touching  contracts  of 
this  sort  is  the  difBcultv  at  times  in  deter- 
mining the  question  of  the  divisibility  of  the 
promise  in  the  particular  case.  Whether 
the  contract  is  entire  or  severable  is  fre- 
quently a  matter  of  interpretation,  depend- 
ing on  the  intention  of  the  parties,  to  be 
gathered  from  their  acts,  under  all  the  facts 
and  circumstances  of  the  particular  transac- 
tion. The  contract  in  this  case  is  clearly 
an  illustration  of  a  contract  of  sale  which  is 
entire  on  one  side,  and  apportionable  on  the 
other;  «.  e.,  a  contract  for  the  sale  and  de- 
livery of  a  specific  quantity  of  scrap  iron 
(about  300  tons),  without  doubt  to  be  de- 
livered within  a  reasonable  time,  in  •  car- 
load lots,  to  be  paid  for  in  equal  instalments 
of  100  tons.  Mersey  Steel  d  I.  Co.  v.  Nay- 
lor,  L.  R.  9  App.  Cas.  434;  tforrington  v. 
Wright,  115  U.  S.  188,  29  L.  ed.  366,  6  Sup. 
Ct.  Rep.  12.  And  it  is  a  divisible  contract, 
in  the  sense  that  an  action  may  be  main- 
tained for  the  recovery  of  the  value  of  each 
100  tons  of  the  iron,  upon  the  delivery  and 
acceptance  thereof,  if  payment  should  be 
neglected  or  refused ;  for  where  the  seller  de- 
livers an  agreed  portion,  which  the  buyer 
Accepts,  and  payment  thereof  becomes  im- 
mediately due,  the  right  to  recover  is  at 
nnee  complete.  Pope  v.  Porter,  102  N.  Y. 
.^60,  7  N.  E.  304.  Hence  the  effect  of  such 
a  breach  as  has  been  shown  in  this  case,  if 
nothing  else,  was  to  confer  a  right  of  action 
upon  the  sellers  for  the  instalment  delivered. 
But  whether  the  injured  party  should  bring 
>is  action  upon  the  contract  for  part  per- 
formance, where  his  right  of  action  has  be- 
come complete  by  reason  of  the  divisible 
chsiracter  of  the  contract,  or  for  the  value 
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of  a  benefit  conferred  upon  the  defaulting 
party,  where  the  breach  of  the  latter  cieany 
operates  as  a  discharge  of  the  contract,  the 
right  of  recovery  is  distinguishable;  for  in 
the  first  instance  the  remedy  of  the  injured 
party  is  upon  the  contract,  while  in  the  lat- 
ter his  right  to  recover  is  founded  upon  a 
promise  imposed  by  law.  The  action  brought 
in  this  case  is  of  the  latter  kind.  In  con- 
tracts of  the  nature  of  the  one  before  us,  it 
is,  indeed,  often  quite  difficult  to  determine 
whether  or  not  a  particular  breach  of  one  of 
the  provisions  or  series  of  items  therein  by 
one  of  the  parties  in  the  course  of  perform- 
ance discharges  the  injured  party;  but,  in 
the  absence  of  express  stipulations  to  the 
contraiy,  it  seems  to  be  quite  generally 
maintained,  at  least  by  the  better  considered 
.cases,  that  a  breach  which  only  deprives  the 
injured  party  of  a  benefit  of  one  of  these 
subsidiary  provisions  or  promises  will  not, 
as  a  rule,  relieve  him  from  such  further 
perfomfance  as  may  be  due  from  him  under 
the  contract,  and  he  is  left  to  redress  his  in- 
jury by  an  action  for  compensation  in  dam- 
ages. 

We  come  now  to  consider  specifically  the 
questions  raised  by  the  errors  assigned,  and 
we  will  first  consider,  not  whether  the  act 
and  conduct  of  the  buyer  showed  an  inten- 
tion no  longer  to  be  bound  by  the  contract, 
but  whether  the  question  of  intention,  what- 
ever it  was,  was  a  matter  of  evidence  for 
the  jury.  While,  under  the  facts  and  cir- 
cumstances of  the  particular  case,  the  in- 
tention to  be  gathered  from  the  acts  and 
conduct  of  the  party  in  default  mav  be  a 
question  of  fact  for  the  jury,  yet  in  thi» 
case  we  are  clearly  of  the  opinion  that  the 
interpretation  and  effect  of  the  said  letter 
of  June  29th  were  questions  of  law  for  the 
court.  Whether  the  effect  of  said  letter 
amounted  to  a  repudiation  of  the  contract, 
justifying  a  rescission  on  the  part  of  the 
sellers,  presents  a  question,  in  view  of  the 
conflicting  decisions  in  both  this  country 
and  England,  which  is,  at  best,  unsettled. 
Very  much  of  the  difliculty  which  has  led 
to  the  want  of  harmony  in  the  decision» 
seems  to  be  the  natural  result  of  the  fail- 
ure to  adopt  any  uniform  rule  of  construc- 
tion with  reference  to  the  relation  which 
the  subsidiary  promises  contained  in  this 
class  of  contracts  bear  to  each  other,  and  the 
consequent  efl'ect  of  a  breach  of  one  of  them 
upon  the  whole  contract.  Some  of  the  cases 
seem  to  have  regarded  these  stipulations  as 
independent  of  each  other,  while  others  have 
treated  them  as  conditional.  Other  deci- 
sions have  regarded  time  of  performance 
and  payment  according  to  stipulation  (par- 
ticularly the  latter)  as  severally  entering 
into  the  essence  of  the  contract,  and  cases 
exactly  alike  in  all  material  facts  have  been 
decided  differently  for  these  and  other  con- 
structional reasons.  We  have  quite  care- 
fully examined  many  of  the  leading  cases 
upon  this  question,  and  we  do  not  deem  it 
necessary  or  useful,  for  the  purpose  of  this 
case,  to  attempt  to  distinguish  or  reconcile 
them.  Indeed,  as  was  said  by  Lindley,  L.  J., 
in  the  court  of  appeals,  in  the  case  of  Mersey 
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Steel  d  I.  Co,  T.  Naylor,  L.  R.  9  Q.  B.  Div, 
666,  in  referring  to  certain  cases,  each  case 
may  be  understood  by  itself,  but  there  is 
very  considerable  difficulty  in  reconciling 
them.  There  is  conspicuous  authority  for 
the  rule  that  a  breach  of  contract  of  this  sort 
which  does  not  go  to  the  entire  considera- 
tion will  not  sustain  a  rescission.  By  this 
rule,  compensation  in  damages  for  a  breach 
less  pronounced  in  its  character  is  substi- 
tuted for  the  remedy  afforded  by  rescission. 
And  this  was  the  position  assumed  by  the 
learned  counsel  for  the  plaintiff  in  error, 
which  he  urged  upon  the  attention  of  the 
court  with  much  learning  and  ability.  It 
seems  to  us,  the  courts  may  often  by  the 
force  of  such  a  rule  create  for  the  parties 
to  the  particular  contract  another,  differing 
essentially  from  that  which  was  originally 
intended;  and,  besides,  the  effect  of  the 
adoption  of  such  a  rule  must  be  to  negative 
the  wholesome  stimulus  to  observe  the  sev- 
eral subsidiary  promises  oontained  in  these 
contracts,  which  lies  in  the  remedy  of  rescis- 
sion. While  it  is  quite  impossible  to  lay 
down  any  absolute  rule  for  guidance  in  all 
cases  of  this  character,  under  the  varying 
facts  and  circumstances  of  the  particular 
case,  yet,  in  our  opinion,  the  rule  that  wiU 
best  promote  the  important  commercial  in- 
terests involved  in  contracts  of  this  nature, 
and  one  that  will  work  out  the  most  bene- 
ficial results  in  accordance  with  reason  and 
Justice,  is  that  if  a  default  by  one  party  in 
making  particular  payments  or  deliveries, 
except  in  cases  of  neglect,  omission,  or  in- 
advertence, is  accompanied  with  an  an* 
nouncement  of  intention  not  to  perform  the 
contract  upon  the  agreed  terms,  or  if,  in 
the  language  of  the  court  below,  the  default 
is  accompanied  with  a  deliberate  demand, 
^'insistin^  upon  new  terms  different  from 
the  original  agreement,"  the  other  part- 
may  treat  the  contract  as  being  at  an  en< 
Anson,  Contr.  *283;  Withers  v.  Reynolds, 
2  Barn.  &  Ad.  882;  Stephenson  v.  Cody,  117 
Mass.  6;  Blackburn  v.  Reilly,  47  N.  J.  L. 
290,  54  Am.  Rep.  159,  1  Atl.  27.  We  may 
further  add  that  nonpayment  or  nondelivery 
will  not  of  itself  ordinarily  be  sufficient  to 
warrant  a  rescission.  Yet,  under  the  par- 
ticular facts  and  circumstances  of  the  case', 
such  a  default  may  be  evidence  of  an  inten- 
tion no  longer  to  be  bound  by  the  agreed 
terms  of  the  contract. 

It  is  our  opinion  that  the  fair  and  reason- 
able import  and  legal  effect  of  the  refusal 
to  pay  for  the  iroa,  for  the  recovery  of  the 
value  of  which  this  action  has  been  brought, 
accompanied,  as  it  was,  with  the  announce- 
ment that,  "in  regards  to  remitting,  we  will 
not  remit  you  for  this  lot  until  we  get 
enough  of  the  balance  of  the  contract  in  our 
hands  to  know  that  we  will  receive  the 
amount  we  have  purchased,"  evinced  an  In- 
tention no  longer  to  be  bound  by  the  terms 
of  the  contract.  It  is  true  that  in  said  let- 
ter the  buyer  further  said,  "We  will  there- 
fore thank  you  to  rush  forward  the  whole 
contract  with  the  class  of  iron  that  is  now 
here,  and  which  will  be  satisfactory;"  but 
in  ordinary  contracts  of  this  nature  the  par- ' 
w.   L.  R.  A. 


ty  defaulting  in  the  manner  and  to  the  ex- 
tent which  we  have  laid  down  may  not  e«- 
cai>e  the  penalty  of  his  act  of  repudiation, 
which  the  right  of  rescission  inflicts,  bj 
manifesting  at  the  time  of  the  default  a  do- 
sire  to  have  the  injured  party  continue  the 

?erformance  notwithstanding  such  default.' 
he  intention  of  repudiation,  under  such  cir- 
cumstances, if  in  fact  it  exists,  is  none  the 
less  manifest  because,  perchance,  the  party 
in  default  may  urge  a  continuance  of  per- 
formance. 

It  may  be  added  to  what  has  already  bedi 
said  that  the  plaintiff  in  error  greatly  relied 
on  the  cases  of  Mersey  Steel  d  /.  Oo,  v.  Uay^ 
Zor,  L.  R.  9  App.  Cas.  434,  L.  R.  9  Q.  B.  Div. 
648,  and  Freeth  v.  Burr,  L.  R.  9  C.  P.  208; 
while  the  defendants  in  error,  in  a  like  man- 
ner, relied  upon  Withers  v.  Reynolds,  2 
Barn.  &  Ad.  882. 

The  facts  in  Mersey  Steel  d  /«  Co.  t.  Nay" 
ior  were:  Defendants  agreed  to  purchase 
from  the  Mersey  Steel  &  Iron  Company  a 
larse  quantity  of  steel  booms,  to  be  deliv- 
ered in  monthly  instalments ;  payment  to  be 
made  within  three  days  after  receipt  of 
shipping  documents.  When  about  half  of 
first  instalment  had  been  delivered,  but  be^ 
fore  payment  became  due,  a  petition  was 
presented  to  wind  up  the  company.  Defend- 
ants, being  mistakingl^  advised  by  their  so- 
licitor, wrote  expressing  a  doubt  whether 
they  could  safely  make  payment  to  the  com* 
pany  pending  the  petition,  and  asked  the 
company  to  obtain  an  order  of  the  court  to 
sanction  their  doing  so.  The  company  re- 
plied: ^What  will  be  the  result  of  the  pe- 
tition, we  cannot  say.  .  .  .  We  must 
ask  you  to  be  good  enough  to  observe  your 
part  of  the  contract,  by  remitting  us 
promptly."  Replying  to  another  letter  of 
similar  import  from  the  defendants,  the 
company  said:  '*We  shall  therefore  con- 
sider your  refusal  to  pay  for  the  goods  al- 
ready delivered  as  a  breach  of  contract  on 
your  part,  and  as  relieving  us  from  any  fur- 
ther obligations  on  our  part."  A  few  days 
thereafter  a  winding-up  order  was  made, 
and  defendants*  solicitor  wrote  to  the  liqui- 
dator that  the  defendants  claimed  damages 
for  nondelivery,  and  were  prepared  to  ac- 
cept and  pa^  for  all  further  deliveries  with- 
out deducting  damages, — payments  to  be 
carried  to  a  separate  account  without  preju- 
dice to  claim  for  damages, — and  suggested 
that  his  clients  might  consent  to  accept  de- 
livery now,  and  waive  the  damages.  The 
liquidator  refused  to  make  further  deliver- 
ies, and  commenced  an  action  to  recover  the 
price  of  what  had  been  delivered.  The  de- 
fendants set  up  a  counterclaim  for  damages. 
Held,  reversing  the  decision  of  Lord  Coler- 
idge, Ch.  J.,  that  the  plaintiffs  were  not 
entitled  to  rescind,  and  were  liable  for  dam- 
ages for  nondelivery.  It  was  held  in  the 
House  of  Lords  that  the  refusal  to  pay  in 
that  case  was  not  such  as  to  bring  it  at  all 
within  the  principle  of  Freeth  v.  Burr  and 
Withers  v.  Reynolds.  Indeed,  the  postpone- 
ment of  payment,  under  the  circumstances 
of  the  case,  was  not  regarded  as  a  refusal 
to  pay,  but  only  as  a  "demur  or  delay,** 
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under  a  misapprehension  as  to  the  legal  ef- 
fect of  the  proceedings  for  winding  up  the 
coDQpany,  pending  those  proceedings.  And 
from  the  opinions  expressed  in  that  case, 
and  tho  dissimilarity  of  the  facts  in  this  case 
fr<Mn  that,  we  may  safely  conclude  that  the 
refusal  to  pay  in  the  case  at  bar,  coupled 
with  the  buyer's  demand,  contained  in  its 
said  letter  of  June  29th,  takes  it  out  of  the 
case  of  Mertey  Bieel  d  I,  Co.  v.  Naylor.  In- 
asmuch, therefore,  as  it  is  quite  manifest 
that  this  case  does  not  come  within  the  au- 
thority of  Mersey  Bteel  d  I.  Co.  v.  Naylor, 
it  becomes  necessaiy  to  inquire  whether  i* 
comes  within  the  principle  of  Freeth  v.  Burr 
and  WWiers  t.  Reynolds,  or  either  of  them ; 
both  of  these  cases  having  been  recognized 
and  approved  in  that  case. 

The  facts  in  Freeth  v.  Burr  were :  Plain- 
tiffs agreed  to  buy  of  the  defendant  250  tons 
of  pig  iron;  half  to  be  delivered  in  two,  re- 
mainder in  four,  weeks;  payment  net  cash 
fourteen  days  after  delivery  of  each  parcel. 
The  delivery  of  the  first  parcel,  of  about  125 
tons,  was  not  completed  for  nearly  six 
months,  after  repeated  demands  by  plain- 
tiffs. Upon  the  defendant  asking  for  check 
under  contract,  the  plaintiffs  refused  to  pay, 
claiming  a  set-off,  but  urged  the  deliverv  of 
the  ba&nce  of  the  iron.  The  defendant 
treated  the  refusal  as  an  abandonment  of 
the  contract,  and,  declining  to  make  further 
deliveries,  brought  an  action  against  the 
plaintiffs.  The  latter  subsequently  paid  for 
the  iron  delivered,  and  brought  an  action 
against  the  defendant  for  refusing  to  deliver 
the  balance  under  the  contract.  Held,  that 
the  refusal  to  pay  was  not,  under  the  cir- 
cumstances, sufficient  to  warrant  a  rescis- 
bion  of  the  contract  on  the  part  of  the  de- 
fendant. The  facts  in  Withers  v.  Reynolds 
were:  R.  agreed  to  supply  W.  with  straw, 
to  be  delivered  at  the  premises  of  W.,  at  a 
price  per  load;  each  load  to  be  paid  for  on 
delivery.  R.  shipped  straw  for  some  time, 
and,  when  he  asked  for  payment  therefor, 
W.  tendered  part  only,  retaining  the  price 
of  t|ie  last  load,  and  said  he  would  always 
keep  the  price  of  one  load  in  hand.  The  sel- 
ler refused  to  make  other  deliveries.  The 
buyer  sued  for  nondelivery.  Held,  that  the 
plaintiff  could  not  recover;  Lord  Tenterden, 
Cb.  J.,  saying:  ''The  only  question  is  wheth- 
er, upon  the  plaintiff's  saying,  'I  will  not 
pay  for  the  goods  on  delivery'  (for  that  was 
the  effect  of  his  communication  to  the  de- 
fendant), it  was  incumbent  on  the  defendant 
to  go  on  supplying  straw ;  and  he  clearly  was 
not  obliged  to  do  so."  There  is  no  mistak- 
ing the  fact  that  the  principle  laid  down  in 
Freeth  v.  Burr,  and  affirmed  in  Mersey  Steel 
d  I.  Co,  V.  Naylor,  was  as  stated  by  Lord 
Coleridge  himself  in  delivering  his  judgment 
in  the  former  case:  "The  true  question  is 
whether  the  acts  and  conduct  of  the  parties 
evince  an  intention  no  longer  to  be  bound  by 
the  contract."  This  is  undoubtedly  the  true 
test  by  which  to  determine  the  effect  of  the 
acts  and  conduct  of  the  parties,  when  they 
do  not  manifestly  amount  to  an  express  re- 
fusal to  perform  the  contract  upon  the 
67  U  R.  A. 


agreed  terms;  the  substance  of  the  test  be- 
ing, as  was  said  by  Lord  Chancellor  Sel- 
borne  in  Mersey  Steel  d  I.  Co,  v.  Naylor, 
that,  "you  must  look  at  the  actual  circum- 
stances of  the  case,  in  order  to  see  whether 
the  one  party  to  the  contract  is  relieved 
from  its  further  performance  by  the  conduct 
of  the  other.  You  must  examine  what  that 
conduct  is,  so  as  to  see  whether  it  amounts 
(to  a  renunciation, — ^to  an  absolute  refusal 
to  perform  the  contract.  .  .  .  And  in 
this  view  of  the  case,  we  fully  concur  with 
the  principle  therein  enunciated.  We  have 
the  opinion  of  Lord  Coleridge,  Ch.  J.,  in  that 
case,  that  'in  Withers  v.  Reynolds  there  was 
an  express  refusal  by  the  plaintiff  to  per- 
form the  contract;"  and  he  quotes  Patte- 
son,  J.,  as  saying:  "If  the  plaintiff  had 
merely  failed  to  pay  for  any  particular  load, 
that  of  itself  might  not  have  been  an  ex- 
cuse to  the  defendant  for  delivering  no  more 
straw.  But  the  plaintiff  here  expressly  re- 
fuses to  pay  for  the  loads  as  delivered.  The 
defendant  therefore  is  not  liable  for  ceasing 
to  perform  his  part  of  the  contract."  He 
further  adds:  "Wightman,  J.,  certainly, 
and  Crompton,  J.,  by  inference,  in  Jonas- 
sohn  V.  Young,  4  Best  &  S.,  at  page  299, 
both  uphold  that  case  upon  the  principle  on 
which  I  rely.  The  principle  to  be  applied 
in  these  cases  is  whether  tne  nondelivery  or 
the  nonpayment  amounts  to  an  abandon- 
ment of  the  contract  or  refusal  to  perform 
it  on  the  part  of  the  person  so  making  de- 
fault." And  Denman,  J.,  in  the  same  case, 
said:  "I  am  of  opinion,  upon  the  author- 
ity of  WitJiers  v.  Reynolds,  that  the  ruling 
was  quite  right.  That  case  did  not  decide 
expressly  that  a  mere  failure  of  a  single 
payment  might  not  be  evidence  of  a  refusal 
to  perform  the  contract.  But  in  the  words 
of  Patteson,  J.,  the  conduct  of  the  plaintiff, 
coupled  with  the  nonpayment,  amounted  to 
an  express  refusal  to  perform  the  contract 
on  his  part."  And  in  an  earlier  part  of 
the  same  case,  referring  to  Withers  v.  Rey- 
nolds, he  said:  "There  the  plaintiff  did 
acts  and  said  things  which  amounted  to  a 
declaration  on  his  part  that  he  did  not  mean 
to  perform  the  contract."  This  last  state- 
ment applies  fittingly  to  the  conduct  of  the 
buyer  in  the  case  at  bar,  and  quite  clearly 
expresses  the  meaning  and  effect  of  said  let- 
ter of  June  29th.  The  principle  of  Freeth 
V.  Burr  is  a  correct  statement  of  the  law  for 
guidance  in  determining  the  character  of 
the  refusal  to  perform,  and  its  effect  upon 
the  contract,  when  the  intention  to  be  gath- 
ered from  the  acts  and  conduct  of  the  party 
in  default  is  not  manifest;  and  Withers  v. 
Reynolds  correctly  states  the  law  where  the 
tp^ipbI  to  perform  is  coupled  with  conduct 
which  amounts  to  an  express  refusal  to  per- 
form the  contract  upon  the  agreed  terms. 
The  two  cases  are  not  in  conflict,  as  thus  dis- 
tinguished, and  when  carefully  considered 
they  must  be  so  distinguished. 

We  are  not  unmindful  of  the  fact  that  it 
has  been  contended  that  the  admitted  breach 
in  this  case  was  no  more  than  a  refusal  to 
pay  for  a  single  instalment  of  100  tons,  and 
tnat  it  was^  unlike  that  in  Withers  ▼.  Rey- 
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nolda,  not  prospective  in  its  character.  In 
our  opinion,  it  does  not  change  the  effect  of 
the  refusal,  whether  it  operates  prospect- 
ively or  not,  if  in  fact  it  is  coupled  with  a 
declaration  of  intention,  amounting  to  an 
express  refusal,  not  to  be  bound  by  the 
agreed  terms  of  the  contract.  The  refusal 
to  pay,  accompanied  with  such  an  announce- 
ment, was  the  controlling  element  in  With- 
era  v.  Reynolds,  such  as  we  regard  it  in  this, 
case.    And  lastly  we  may  say  that  the  buyer 


has  his  remedy  for  compensation  in  dam* 
ages  for  a  default,  as  well  as  the  seller;  and, 
each  enjoyinff  this  right  on  equal  terms,  nei- 
ther may  seek  special  advantage,  to  the  det- 
riment, perhaps,  of  the  other,  by  deliberately 
imposing  new  terms  upon  the  contract. 

The  court  below  rightly  found,  as  conclu- 
sions of  lawj  under  the  facts  of  this  case, 
that  the  buyer  repudiated  the  said  contract, 
entitling  the  sellers  to  rescind  it,  and  the 
judgment  heUno  is  affirmed. 


GEORGIA  SUPREME  COURT. 


Mayor,  etc.,  of  AMERICUS  et  al,,  Plffa.  in 
Err.f 

V. 

R.  J.  PERRY  et  ol. 
(114  aa.  871.) 

•1.  Under  an  net  entitled  «An  Aet  to 
Amend,  Revise,  nnd  Consolidate  tbe 
Several  Acts  Granting  Corporate  Aathor- 
Ity  to  the  City  of  Amerlcus,  to  Confer  Addi- 
tional Powers  upon  the  Mayor  and  City  Coun- 
cil of  Amerlcus,  to  Extend  the  Corporate 
Limits  of  Said  City,  and  for  Other  Purposes" 
it  was  competent  for  the  general  assembly 
to  provide  for  a  board  of  police  commission- 
ers which  should  have  the  excluBlve  control 
of  the  police  officers  of  the  city ;  and  a  pro- 
vision in  the  act  to  this  effect,  and  also  nam- 
ing the  first  members  of  the  board,  prescrib- 
ing the  manner  in  which  their  successors 
should  be  chosen,  and  setting  forth  their 
duties  and  powers,  was  not  subject  to  the 
objection  that  it  contained  matter  different 
from  what  was  expressed  in  the  title  of  the 
act. 

S.  Tliere  is  notbinv  in  the  Constitu- 
tion of  this  state  which  guarantees  to  the 
peopie  living  within  the  limits  of  a  munici- 
pal corporation  the  absolute  right  of  local 
self-government.  How  far  people  so  situ- 
ated may  be  allowed  to  participate  in  the 
choice  of  officers  who  are  to  administer  the 
affairs  of  the  local  government  Is  a  matter 
exclusively  within  the  judgment  and  discre- 
tion of  the  general  assembly. 

8.  The  veneral  assembly  may  talce 
from  a  mnnicipal  corporation  its 
charter  power  respecting  the  police  and 
their  appointment,  and  may  by  statute  pro- 
vide for  a  permanent  police  for  the  corpora- 
tion, under  the  control  of  a  board  of  police 
not  elected  by  the  people  of  the  municipal- 
ity, nor  appointed  or  elected  by  the  corpo- 
rate authorities,  but  consisting  of  commis- 
sioners appointed  in  such  other  manner  as 
the  general  assembly  may  direct. 

4.  The  power  to  appoint  public  olH- 
cers  is  not  purely  an  execntl-ve  func- 
tion, but  this  power  may  be  exercised  by 
the  general  assembly,  when  not  otherwise 
provided  in  the  Constitution,  either  by  nam- 
ing a  given  person  for  the  office,  or  provld- 
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Ing  the  manner  in  which  the  officer  shall  bo 
chosen;  and  the  general  assembly  also  has 
authority  to  provide  for  the  appointment  of 
a  number  of  officers  to  discharge  a  given 
duty,  and  provide  that  vacancies  In  such 
number  may  be  filled  by  those  remaining  In 
office,  thus  creating  a  self -perpetuating  body. 

G,  If  the  mayor  and  council  of  the 
city  of  Ameriens  have,  under  the 
present  charter,  any  authority  what- 
ever to  appoint  a  police  force,  such  author- 
ity cannot  be  exercised  unless  the  board  of 
police  commi8«rioners  fail  or  refuse  to  pro- 
vide the  city  with  an  efficient  police. 

O.  A  court  of  equity  will,  at  the  in- 
stance of  citisens  and  taxpayers  of  a 
municipal  corporation,  enjoin  the  authori- 
ties in  charge  of  the  affairs  of  such  corpora- 
tion from  carrying  into  effect  an  ultra  virew 
ordinance  providing  for  the  election  of  cer- 
tain public  officers,  for  the  reason  that  if 
such  officers  are  elected  they  will  have  an 
apparent  demand  against  the  municlpalitj 
for  compensation,  which  will  have  to  be  re- 
sisted at  the  expense  of  the  taxpayers,  or 
illegally  paid  out  of  the  funds  of  the  corpo- 
ration. 

7.  The  forevoinv  disposes  of  all  of  the 
auestions  raised  by  the  demurrer,  the  an- 
swer, or  otherwise,  which  requires  any  di»- 
cussion.  There  was  no  sufficient  cause 
shown  for  not  granting  the  Injunction  prayed 
for.  and  the  Judge  properly  granted  the  same. 

(March  11,   1902.) 

ERROR  to  the  Superior  Court  for  Sum- 
ter County  to  review  a  judgment  in  f»^ 
vor  of  plaintiffs  in  an  action  to  enjoin  the 
enforcement  of  an  ordinance  abolishing  the 
board  of  police  commissioners.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Allen  Fort  Sc  Son,  James 
Taylor,  and  •  E.  A.  Hawkins,  for  •  plain- 
tiffs in  error: 

The  court  has  no  jurisdiction  in  matters 
of  a  political  nature,  nor  to  interfere  with 
the  duties  of  any  department  of  govern- 
ment, unless  under  special  circumstances, 
and  when  necessary  to  the  protection  of  the 
rights  of  property. 

Mechera,  Pub.  Off.  §§  984,  992,  993;  2 
High,  Inj.  S§  1236,  1243,  1312-1314;  Re 
Sawyer,  124  U.  S.  200,  210,  31  L.  ed.  402, 


Note. — For  earlles  cases  In  this  series  as  to 
Interference  by  legislature  with  rigbt  of  city 
to  local  self-government,  see  State  ew  rel. 
Bnlkeley  v.  Williams  (Conn.)  48  L.  R.  A.  465. 
and  note;  Newport  v.  Horton  (R.  I.)  50  L.  R. 
57  L.  R.  A. 


A.  330,  and  note;  People  ex  rel.  Rodgers  t. 
Coler  (N.  Y.)  52  L.  R.  A.  814;  O'Connor  v. 
Fond  du  Lac  (Wis.)  58  L.  R.  A.  831 :  Com.  as 
rel  Elkln  v.  Molr  (Pa.)  53  L.  R.  A.  837;  and 
Redell  v.  Moores  (Neb.)  65  L.  R.  A.  740. 
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405,  8  Sup.  Ct.  Rep.  482;  Green  v.  Hills,  30 
L.  R.  A.  90,  16  C.  C.  A.  516,  25  U.  S.  App. 
.383,  69  Fed.  852;  Mississippi  v.  Johnson,  4 
Wall.  475,  18  L.  ed.  437;  State  ex  rel.  Law 
r.  Saxon,  30  Fla.  668,  18  L.  R.  A.  721,  12 
So.  218;  Oaines  v.  Thompson,  7  Wall.  347, 
19  L.  ed.  62;  Thomas  v.  Musical  Mut.  Pro- 
tective Union,  121  N.  Y.  45,  8  L.  R.  A.  175, 
24  N.  E.  24;  Dill.  Mun.  Corp.  2d  ed.  §§  58, 
59,  245,  396,  727-738;  Mooers  v.  Smedley, 
C  Johns.  Ch.  28;  Harrison  v.  New  Orleans, 

33  La.  Ann.  222,  39  Am.  Rep.  272;  Poyer  v. 
Des  Plaines,  123  III.  Ill,  13  N.  E.  819;  Mc- 
Whorter  v.  Pensacola  d  A.  R,  Co,  24  Fla. 
417.  2  L.  R.  A.  505,  5  So.  129;  State  ex  rel. 
Hardwick  v.  Swearingen,  12  Ga.  23;  Ham- 
rick  V.  Rouse,  17  Ga.  66;  Semmes  v.  Colum- 
bus, 19  Ga,  471;  Wells  v.  Atlanta,  43  Ga. 
<J7;  Daniclly  v.  Cahaniss,  52  Ga.  212;  Qault 
T.  Walters,  53  Ga.  675;  Americus  v.  El- 
4ridgr,  64  Ga.  524,  37  Am.  Rep.  89;  Athens 
V.  Camak,  75  Ga.  429;  Atlanta  v.  HolUday, 
9G6  Ga.  546,  23  S.  E.  609;  Burckhardt  v. 
Atlanta,  103  Ga.  303,  30  S.  E.  32;  Trust 
Co.  V.  State,  109  Ga.  736,  48  L.  R.  A. 
520,  35  S.  E.  323;  Macon  v.  Hughes,  110  Ga. 
796.  36  S.  E.  247;  Atlanta  v.  Stein,  111  Ga. 
789,  51  L.  R.  A.  335,  36  S.  E.  932;  Macon 
Consol.  Street  R.  Co,  v.  Macon,  112  Ga.  784, 
38  &  E.  60. 

The  legislative  intent  was  to  confer  upon 
the  mayor  and  city  council  of  Americus  the 
usual  powers  granted  to  like  corporations. 
The  power  conferred  upon  said  mayor  and 
city  council  includes  full  police  power,  the 
right  to  appoint  police,  prescribe  their  pow- 
ers, and  define  their  duties,  etc.  The  effort 
to  confer  sudi  power  upon  the  board  of  po- 
lice commissioners  failed. 

Americus  Bd,  of  Public  Edu,  v.  Barlow, 
40  Ga.  233. 

Section  45  of  the  city  charter  is  unconsti- 
tutional, because  violative  of  Const,  art.  1, 
§  1,  1  1,  Code,  §  5698:  "All  government  of 
right  originates  with  the  people,  is  founded 
upon  their  will  only,  and  is  instituted  sole- 
ly for  the  good  of  the  whole.  Public  officers 
are  the  trustees  and  servants  of  the  people, 
and  at  all  times  amenable  to  them.''  And 
it  deprives  the  people  of  the  municipality 
and  the  mavor  and  city  council  of  Americus 
of  the  right  of  local  self-government,  as  is 
imaranteed  to  them  by  art.  2,  S  5,  HH  1  and 
2,  ef  the  Constitution. 

Ga.  Code,  §§  6734,  5735;  Dill.  Mun.  Corp. 
%%  9  et  seq,;  Evansville  v.  State  ex  rel. 
Blend,  118  Ind.  426,  4  L.  R.  A.  93,  21  N. 
E.  267;  Rathhone  v.  Wirth,  150  N.  Y.  459, 

34  L.  R,  A.  408,  45  N.  E.  15;  State  ex  rel: 
Ally.  Gen.  v.  M cores,  55  Neb.  480,  41  L.  R. 
A.  624,  76  N.  W.  175;  Jameson  v.  Denny, 
118  Ind.  382,  4  L.  R.  A.  79,  21  N.  E.  252; 
Speed  V.  Crawford,  3  Met.  (Ky.)  207;  Peo- 
ple ex  rel.  Le  Roy  v.  Hurlbut,  24  Mich.  44, 
1)  Am.  Rep.  103;  People  ex  rel.  Park  Comrs. 
▼.  Detroit,  28  Mich.  228,  15  Am.  Rep.  202. 
See  also  Slate  ex  rel.  Bulkeley  v.  Williams, 
68  Conn.  131,  48  L.  R.  A.  465,  35  Atl.  24, 
421;  yetrport  v.  Horfon,  22  R.  I.  196,  50 
L.  R.  A.  330,  47  Atl.  312. 

Injunction  will  not  lie  in  such  cases.    No 
property  right  is  involved. 
57  L.  R.  A. 


2  High,  Inj.  3d  ed.  §S  1243,  1244  et  seq.; 
Harriiton  v,  New  Orleans,  33  La.  Ann.  222, 
39  Am.  Rep.  272. 

Section  45  of  the  charter,  creating  a  po- 
lice commission  appointed  by  the  legisla- 
ture, with  power  delegated  to  them  to  elect 
their  successors  without  reference  to  the 
rights  of  the  people,  and  disfranchising  the 
people  of  Americus,  both  directly  and  indi- 
rectly, is  unconstitutional  and  void.  There 
is  nothimr  in  the  title  which  sugsrests  the 
creation  of  such  a  constituted  police  com- 
mission, and  it  is  not  germane  to  the  mat- 
ter set  forth  in  the  title,  and  said  section 
contains  more  than  one  subject-matter. 

Ga.  Code,  S  5771;  Huff  v.  Markham,  70 
Ga.  284;  Blair  v.  State,  90  Ga.  326,  17  8. 
E.  96;  Dempsey  v.  State,  94  Ga.  768,  22  8. 
E.  57;  Whittendale  v.  Dixon,  70  Ga.  721; 
Americus  Bd.  of  Public  Edu.  v.  Barlow,  49 
Ga.  232. 

The  legislature  has  no  constitutional  au- 
thority to  appoint  municipal  officers  with 
power  to  elect  their  own  successors  in  per- 
petuity. The  appointment  of  local  oflicers 
of  this  character  is  not  a  legislative  func- 
tion. The  legislature's  office  is  to  make 
law.<<,  and  they  have  no  appointive  power  ex- 
cept that  which  was  expressly  delegated  in 
the  Constitution,  which  this  is  not. 

Lafayette,  M.  d  B.  R.  Co,  v.  Geiger,  34 
Ind.  197;  Wayman  v.  Southard,  10  Wheat. 
46,  6  h.  ed.  263;  Hawkins  v.  The  Governor, 
1  Ark.  570,  33  Am.  Dec.  346;  Brown,  Const. 
Law,  524;  Oreenough  v.  Greenough,  11  Pa. 
480,  51  Am.  Dec.  567. 

The  police  board  as  constituted  in  §  45 
is  unconstitutional  because  said  §  45  de- 
prives the  people  of  Americus  of  the  inher- 
ent right  of  local  self-government  in  deny- 
ing to  said  people  the  right  to  choose,  either 
directly  or  indirectly,  the  police  commis- 
sion, and  in  placing  over  them  an  absolute 
despotism  in  perpetuity  without  responsi- 
bility to  the  people,  either  directly  or  indi- 
rectly. 

Ga.  Const,  art.  1,  S  1,  If  1;  State  ex  rel, 
Atty,  Gen.  v.  Moores,  56  Neb.  480,  41  L.  R. 
A.  285.  72  N.  W.  639:  Atty.  Gen.  v 
ex  rel.  Blend,  US  Ind.  427,  4  L.  R,  A.  93,  21 
N.  E.  267 ;  State  ex  rel.  Jameson  v,  Denny, 
118  Ind.  382,  4  L.  R.  A.  79,  21  N.  E.  252; 
People  ex  rvl.  Toionsend  v.  Porter,  90  N. 
Y.  68. 

The  right  of  local  self-government  is  a 
right  that  is  alienable.  It  inheres  in  a  Re- 
publican government,  and  our  Constitution 
was  framed  with  reference  to  it. 

Rathbone  v.  Wirth,  150  N.  Y.  459,  34  L. 
11.  A.  403,  45  N.  E.  15;  State  ex  rel.  Howe 
v.  Dcs  Moines,  103  Iowa,  76,  39  L.  R. 
A.  285,  72  N.  W.  639;  Atty.  Gen.  v. 
Detroit,  58  Mich.  213,  55  Am.  Rep.  675, 
24  N.  W.  887;  State  ex  rel.  Holt  v. 
Denny,  118  Ind.  449,  4  L.  R.  A.  65,  21  N.  E. 
274:  People  ex  rel.  Wood  v.  Draper,  15  N. 
Y.  532;  People  ex  rel.  Bolton  v.  Alhertson, 
55  N.  Y.  50;  People  v.  Lynch,  51  Cal.  15,  21 
Am.  Rep.  677;  People  ex  rel.  Le  Roy  v. 
Hurlbut,  24  Mich.  44,  9  Am.  Rep.  103;  Peo- 
pie  ex  rel.  Park  Comrs,  ▼.  Detroit,  28  Mich. 
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228,  15  Am.  Rep.  202;  State  v.  Conatantine, 
42  Ohio  St.  437,  51  Am.  Rep.  833. 

Police  eommissioners  are  local  or  civil 
officers.  They  and  their  appointees  have 
only  local  jurisdiction,  and  the  police  elect- 
ed are  paid  by  the  city,  and  not  by  the 
state,  no  compensation  being  paid  to  the 
commissioners.  Being  local  officers  they 
should  be  elected  either  by  the  people  of  the 
city  or  their  representatives,  the  mayor  and 
city  council,  and  the  legislature  has  no  pow- 
er to  deny  them  this  right. 

Bradaha/io  v.  Omaha,  1  Neb.  16 ;  State  ex 
reL  Howo  v.  Des  Moines,  103  Iowa,  76,  39 
L.  R.  A.  285,  72  N.  W.  639;  Pope  v.  Phifer, 
3  Heisk.  682;  State  ex  rel.  Choutea/u  v. 
Leffvngwell,  64  Mo.  458;  Cornell  v.  People 
ex  rel  Walsh,  107  111.  372;  Lovingston  v. 
Wider,  63  111.  302. 

This  right  of  local  self-government,  as  it 
has  been  briefly  termed,  is  held  to  be  an 
established  feature  and  incident  of  our  po- 
litical system,  and  it  is  not  within  the  pow- 
er of  the  legislature  of  the  state  to  perma- 
nently fill  by  appointment  the  local  offices 
established  by  law  for  purely  local  purpos- 
es. 

Mechem,  Pub.  Off.  9  123;  Pom.  Const 
Law,  9th  ed.  HH  151  et  aeq.;  Von  Hoist, 
Const.  Law,  p.  331;  Barbour,  Rights  of  Per- 
sons &  Property,  p.  99;  2  Kent,  Com.  p.  1; 
Cooley,  Const.  Lim.  6th  ed.  p.  225;  1  Dill. 
Mun.  Corp.  3d  ed.  S  9;  People  ex  rel.  Le 
Roy  V.  Hurlbut,  24  Mich.  44,  9  Am.  Rep. 
103;  People  ex  rel.  Park  Comra.  v.  Detroit, 
28  Mich.  228,  15  Am.  Rep.  202. 

A  law  may  be  within  the  inhibition  of  the 
Constitution  as  well  by  implication  as  by 
expression,  and  where  it  is  the  court  should 
declare  it  unconstitutional. 

Page  v.  Allen,  58  Pa.  338,  98  Am.  Dec. 
272;  People  v.  Oillaon,  109  N.  Y.  389,  17  N. 
E.  343;  Flint  River  S.  B.  Co,  v.  Foster,  5 
Ga.  194,  48  Am.  Dec.  248 ;  Boston  v.  Cum- 
mins, 16  Ga.  102,  60  Am.  Dec.  717;  State 
ex  rel.  Atty.  Oen.  v.  Moores,  55  Neb.  480, 
41  L.  R.  A.  624,  76  N.  W.  175;  Cincinnati, 
W.  d  Z.  R.  Co,  V.  Clinton  County,  1  Ohio 
St.  77;  Parker  v.  Com.  6  Pa.  511,  47  Am. 
Dec.  480;  State  v.  Constantine,  42  Ohio  St 
437,  51  Am.  Rep.  833;  Maynard  v.  First 
Representative  Dist.  84  Mich.  228,  11  L.  R. 
A.  332,  47  N.  W.  756;  Low  v.  Rees  Printing 
Co,  41  Neb.  127,  24  L.  R.  A.  702,  59  N.  W. 
362;  West  Point  Water  Poioer  d  Land  Im- 
prov.  Co.  V.  State  ex  rel.  Moodie,  49  Neb. 
218,  66  N.  W.  6. 

liie  act  in  question  is  unreasonable,  de- 
structive of  the  inherent  right  of  local  self- 
government,  is  contrary  to  natural  justice 
and  equity,  and  is  therefore  unconstitution- 
al and  void,  and  should  be  so  declared. 

Pumpelly  v.  Owego,  45  How.  Pr.  246; 
Bradshatn  y,  Rodgers,  20  Johns.  103;  At- 
kins V.  Randolph,  31  Vt  238;  Louisville  v. 
University  of  Louisville,  15  B.  Mon.  642;  2 
Kent,  Com.  275. 

Messrs.  J.  H.  Iiumpkin,  Lane  ft  May- 
nard,   W.    P.    Wallia,    and    Blalock    A 
Cobb  for  defendants  in  error. 
67  L.  R.  A. 


Cobb,  Jm  delivered  the  opinion  of  the- 
court: 

This  was  an  application  by  Perry  andoth> 
ers,  as  chairman  and  members  of  the  board 
of  police  commissioners  of  the  city  of  Amer- 
icus,  and  as  citizens  and  taxpayers  of  that 
city,  on  behalf  of  themselves  and  other  citi- 
zens and  taxpayers,  to  enjoin  the  mayor  and 
council  of  the  city  of  Americus,  and  Felder 
and  others,  the  mayor^  aldermen,  and  mar- 
shal of  that  city,  from  carrying  into  effect 
certain  ordinances  adopted  by  the  mayor 
and  council,  which,  if  valid,  had  the  effect 
of  abolishing  the  board  of  police  commis- 
sioners and  the  office  of  chief  of  police.  The- 
mayor  and  council,  and  the  mayor  and  mar- 
shal individually,  by  demurrer  and  answer,, 
showed  for  cause  various  reasons  against 
the  granting  of  the  injunction.  Three  of 
the  members  of  the  council,  being  a  minori- 
ty of  that  body,  filed  an  answer,  which,  ia 
substance,  set  forth  that  they  were  opposed 
to  the  action  of  the  council  as  set  forth  in 
the  ordinances  referred  to  in  the  petition: 
that  they  had  never  indorsed  or  acquiesced 
therein,  and  were  not  responsible  for  any 
attempt  to  put  the  same  into  execution.  At 
the  hearing  the  injunction  prayed  for  was- 
granted,  and  this  judgment  is  assigned  as. 
error. 

1.  On  November  11,  1889,  an  aat  was  ap- 
proved which  Jiad  the  following  title:  "An 
Act  Entitled  an  Act  to  Amend,  Revise,  and 
Consolidate  the  Several  Acts  Granting  Cor- 
porate Authoritjr  to  the  City  of  Americus; 
to  Confer  Additional  Powers  upon  the  May- 
or and  City  Council  of  Americus ;  to  Extend 
the  Corporate  Limits  of  Said  City,  and  for 
Other  Purposes."  Acts  1889,  p.  961;  Amer- 
icus City  Code  (1900)  p.  2.  The  45th  sec- 
tion of  this  act  provided,  in  substance,  that 
there  should  be  a  board  of  police  commis- 
sioners for  the  city  of  Americus,  consisting- 
of  five  named  persons,  two  to  hold  office  for 
six  years,  two  for  four  years,  and  the  last 
one  named  for  two  years;  that  at  a  meet- 
ing of  such  board  in  December^  1891,  and 
each  succeeding  two  years  thereafter,  those 
members  of  the  board  of  commissioners  thei> 
in  office  should  elect  a  commissioner  or  com- 
missioners to  succeed  those  whose  term  or 
terms  would  then  expire.  The  board  wa» 
given  power  to  fill  vacancies  in  the  same. 
Each  member  of  the  board  was  required  to- 
take  an  oath,  which  was  set  forth.  The  act 
then  provided  that  "the  board  of  commis- 
sioners thus  elected  and  qualified  shall  have- 
the  exclusive  power,  and  it  shall  be  their 
duty,  to  appoint  a  chief  of  police  and  such 
other  police  officers  and  policemen  as  are» 
or  may  be,  prescribed  by  city  ordinance."^ 
The  manner  in  which  the  board  should  con- 
duct its  business,  and  the  method  of  keep- 
ing a  record  of  its  proceedings,  were  then 
set  forth.  It  is  declared  that  the  police 
force  of  the  city  should  consist  of  a  chief  of 
police,  and  such  other  officers  and  men  a» 
the  city  council  shall  by  ordinance  pre- 
scribe. The  time  when  such  police  officers 
should  be  chosen,  and  the  manner  in  T»hich 
they  should  be  qualified,  and  certain  duties, 
incumbent  upon  them,  are  set  forth;   and 
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the  section  authorize  the  board  of  police 
commiasionen  to  impose  upon  them  such 
other  duties  as  they  shall  see  proper.  The 
compensation  of  the  policemen  is  to  be  such 
as  shall  be  prescribe  by  ordinance,  which 
shall  not  be  increased  or  diminished  during 
their  terms  of  office;  and  the  board  of  police 
commissioners  is  authorized  .to  suspend  or 
remove  from  office  the  officers  and  policemen 
elected  by  it,  and  in  case  of  suspension  the 
board  is  authorized  to  appoint  officers  to 
hold  during  the  time  that  any  officer  is  sus- 
pended. It  is  contended  that  this  section  of 
the  city  charter  is  void,  for  the  reason  that 
it  contains  matter  different  from  what  is 
expressed  in  the  title  of  the  act.  We  do  not 
think  the  section  is  subject  to  this  objec- 
tion. The  general  purpose  of  the  act,  as 
indicated  in  the  title,  is  to  prescribe  the 
conditions  upon  which  the  people  of  the  city 
of  Americus  may  be  allowed,  within  the  lim- 
its of  that  municipality,  to  exercise  the 
powers  of  government.  It  is  in  effect, 
though  not  in  words^  an  act  to  create  a  new 
charter  for  the  city  of  Americus.  Any  mat- 
ter relating  to  the  subject  of  the  local  gov- 
ernment to  be  authorized  for  the  city  of 
Americus  is  germane  to  the  general  purpose 
of  the  act  as  indicated  in  the  title.  Under 
til  is  title  the  general  assembly  could  confer 
upon  the  city  authorities  any  power  that  the 
i 'onstitution  does  not  prohibit  it  from  con- 
ferring upon  a  municipal  corporation;  it 
could  also  expressly  refuse  to  confer  powers 
which  might  nave  been  exercised  in  the  past 
by  other  municipal  corp^irations,  and  could 
Tvdtbdraw  from  the  city  authorities  of 
Americus  any  power  formerly  exercised  by 
them  under  the  provisions  of  any  charter 
previously  granted.  It  is  hard  to  conceive 
of  a  title  which  would  be  broader,  so  far  as 
the  affairs  of  a  municipal  corporation  are 
concerned,  than  the  title  of  the  act  under 
consideration.  If  the  title  had  been,  "An 
Act  to  Incorporate  the  City  of  Americus, 
and  for  Other  Purposes,"  broad  as  such  a 
title  would  be,  it  would  hardly  be  broader 
than  the  one  under  consideration;  and,  as 
said  above,  the  title  is,  in  effect,  one  indicatr 
ing  a  purpose  ..to  create  a  new  charter  for 
thf"  city.  It  is  said,  however,  that  the  title 
indicates  that  the  purpose  of  the  general 
assembly  was  to  confer  additional  powers 
upon  the  city  of  Americus,  and  that  the 
45th  section  of  the  act  really  withdraws 
power  formerly  lodged  with  iu\e  corporate 
authorities.  If  the  title  did  not  have  in  it 
the  words  "for  other  purposes,"  there  might 
be  some  plausibility,  at  least,  in  this  conten- 
tion; but  the  presence  of  the  words  just  re- 
ferred to,  under  the  well-settled  rule  in  this 
state,  permits  the  general  assembly  to  in- 
corporate in  the  act  legislation  on  any  mat- 
ter which  is  within  the  general  purview  of 
the  act  as  indicated  by  the  language  of  the 
title,  although  not  referred  to  expressly 
therein.  The  general  purview  of  the  act 
under  consideration  is  to  amend,  revise,  and 
consolidate  the  several  acts  granting  corpo- 
ratp  authority  to  the  city  of  Americus;  and, 
under  the  right  to  amend  and  revise,  the 
"cneral  assembly  could  take  away  any  an- 
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thority  which  had  been  formerly  conferred 
upon  the  authorities  of  the  city.  See,  in 
this  connection,  Maoon  v.  Hughes,  110  Ga. 
795,  36  S.  £.  247;  Welbome  v.  State,  114 
Qa.  793  (6),  40  S.  E.  857. 

2.  It  is  contended  that  the  section  of  the 
city  charter  above  referred  to  is  invalid  for 
the  reason  that  the  general  assembly  had  no 
authority  to  appoint  municipal  officers,  and 
that  the  exercise  of  the  right  by  the  legisla- 
ture in  this  instance  deprived  the  citizens 
of  Americus  of  local  self-governments    The 
sections  of  the  Constitution  relied  upon  aa 
granting  the  rip^ht  of  local  self-government 
are  the   following  clauses  in   Uie  Bill  of 
Rights:     "All   government,   of   right,   orif^- 
inates  with  the  people,  is  founded  upon  their 
will  only,  and  is  instituted  solely  for  the 
good  of  the  whole.    Public  officers  are  the 
trustees  and  servants  of  the  people,  and  at 
all  times  amenable  to  them."    Civil  Code,  I 
5698.    "The  people  of  this  state  have  the 
inherent,  sole  and  exclusive  right  of  regu- 
lating their  internal  government^  and  the 
police  thereof,  and  of  altering  and  abolish- 
ing their  Constitution  whenever  it  may  be 
necessary  for  their  safety  and  happiness." 
Civil  Code,  §  5734.    "The  enumeration  of 
rights  herein  contained  as  a  part  of  this 
Constitution  shall  not  be  construed  to  deny 
to  the  people  any  inherent  rights  which  they 
may  have  hitherto  enjoyed."    Civil  Code,  ^ 
5735.    The  propriety  of  creating  municipal 
corporations,    what   powers    shall   be   con- 
ferred upon  them  when  created,  the  manner 
in  which  such  powers  shall  be  exercised,  and 
the  officers  through  whom  the  functions  of 
government  in  such  corporation  shall  be  ex- 
ercised, are  all  questions  left  by  the  Consti* 
tution,   with   few   limitations   and   restric- 
tions, to  the  wisdom  and  discretion  of  the 
general  assembly.     There  is  nothing  in  the 
Constitution    restricting   the    authority   of 
the  genera]  assembly  in  reference  to  naming 
the  number  and  prescribing  the  authority 
and  mode  of  appointment  of  the  officers  who 
shall  administer  the  affairs  of  a  municipal 
corporation  created  by  it.    All  of  these  mat- 
ters  are   left   absolutely   to   its   judgment. 
Whether  the  affairs  of  a  municipal .  govern- 
ment shall  be  lodged  in  officers  elected  by 
the  people  of  the  municipality,  or  by  offi- 
cers appointed  by  the  governor,  or  appointed 
or  otherwise  chosen  by  the  general  assem- 
bly, either  by  election,  or  by  naming  then> 
in  the  act  creating  the  municipal  corpora- 
tion, is  a  matter  left  to  be  determineni  by 
the  general  assembly  in  each  instance  ac- 
cording to  the  particular  needs  and  peculiar 
conditions  of  tiie  locality  declared  to  be  a 
municipal  corporation.     See,  in  this  connec- 
tion, Churchill  v.  Walker,  68  Ga*  681.     Thu 
general  assembly  may,  if  it  sees  proper,  in- 
trust a  portion  of  the  powers  of  a  municipal' 
government  to  officers  elected  by  the  people 
of  the  municipality,  and  provide  that  other 
powers  of  government  shall  be  exercised  by 
officers  named  by  the  general  assembly  iiy 
the  act  providing  for  the  exercise  of  sncli- 
powers.     See,  in  this  connection,  America » 
Bd.  of  Public  Edu.  v.  Barlow,  49  Ga.  232. 
in  which  the  act  of  1873  (Acts  1873,  p.  10i)>. 
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which  named  certain  persons  to  constitute 
the  board  of  education  of  the  city  of  Amer- 
icus,  was  held  to  be  valid.  There  is  noth- 
ing in  the  provisions  of  the  Constitution 
above  quoted,  nor  in  any  part  of  the  Con- 
stitution, which  in  express  terms  prohibits 
the  general  assembly  from  either  naming 
the  officers  who  are  to  have  the  control  of 
•the  atTairs  of  a  municipal  corporation,  or 
from  prescribing  the  manner  in  which  such 
•olficers  are  to  be  appointed;  nor  is  there  any- 
thing requiring  that  all  or  a  portion  of  such 
officers  shall  be  elected  by  the  people  of  the 
municipality,  and  chosen  in  no  other  way. 
Neither  is  there  anything  in  the  Constitu- 
tion, when  construed  as  a  whole,  which  by 
Implication  would  deprive  the  general  as- 
sembly of  the  right  to  deal  with  the  matter 
-of  the  appointment  of  the  officers  of  a 
municipality  in  any  manner  that  it  deems 
best  for  the  interest  of  the  locality  incor- 
porated. There  is  not  in  the  Constitution 
•of  this  state  any  express  guaranty  of  local 
self-government  for  municipal  corporations. 
There  is  nothing  in  the  Constitution  from 
which  this  right  can  be  legitimately  in- 
ferred. How  far  a  community  shall  be  al- 
lowed to  control  its  own  afifairs  is  left  to 
the  judgment  and  discretion  of  the  general 
assembly.  The  fact  that  municipal  corpo- 
rations, prior  to  the  adoption  of  the  Consti- 
tution of  1877,  were  given  the  right  and 
were  exercising  the  right  to  control  their 
own  affairs  through  officers  chosen  by  them, 
would  not  prevent  the  general  assembly 
from  taking  away  this  right;  there  being 
nothing  in  the  Constitution  which  impera- 
tively requires  it  to  be  construed  as  guaran- 
teeing  that  this  right  of  local  self-govern- 
ment for  municipal  corporations  shall  ex- 
ist absolutely  in  all  cases.  The  right  of  the 
people  of  a  municipal  corporation  to  control 
its  affairs  is  not  an  inherent  right  residing 
in  the  people,  but  is  a  right  dependent  for 
its  existence  upon  legislative  will,  and  how 
far  they  shall  be  given  this  right  is  a  mat- 
ter addressed  solely  to  legislative  discretion. 
See,  in  this  connection,  Diamond  v.  Coin,  21 
lia.  Ann.  309;  State  ex  rel.  Atwood  v.  H tin- 
ier, 38  Kan.  578,  17  Pac.  177;  State  ex  rel. 
Atty.  Gen.  v.  Covington,  29  Ohio  St.  102; 
•Com.  V.  Plaisted,  148  Mass.  375,  2  L.  R.  A. 
142,  19  N.  E.  224;  Baltimore  v.  State  ex 
rel.  Bd.  of  Police,  15  Md.  376,  74  Am.  Dec. 
-572.  We  are  aware  that  other  courts  of  re- 
spectable standing  have  taken  an  entirely 
different  view  of  this  matter,  and  in  some 
"instances  have  held  that  the  right  of  local 
self-government  is  an  inherent  right  in  the 
people  of  a  municipality,  and  that  the  legis- 
lature cannot,  in  the  absence  of  express  au- 
thority in  the  Constitution,  take  away  or 
impair  this  right  in  any  material  or  sub- 
fltantial  respect.  See  Evansville  v.  State  ex 
rel.  Blend,  118  Ind.  426,  4  L.  R.  A.  93,  21 
N.  E.  267,  and  cases  cited;  Rathhone  v. 
Wirth,  150  N.  Y.  459,  34  L.  R.  A.  408,  45 
]N.  E.  15,  and  cases  cited;  State  ex  rel.  Atty. 
<Sen.  V.  Moorcs,  55  Neb.  480,  41  L.  R.  A. 
624,  76  N.  W.  175,  and  cases  cited;  State 
ex  rel.  Jame3on  v.  Denny,  118  Ind.  382,  4 
L.  R.  A.  79,  21  N.  E.  252.  In  some  of  the 
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cases  just  referred  to  the  ruling  is  based 
upon  provisions  in  constitutions  which  ex- 
pressly prohibit  the  legislature  from  inter- 
fering in  tie  matter  of  the  appointment  of 
officers  for  mumcipal  corporations;  in  oth- 
ers, language  somewhat  similar  to  tha 
clause  of  our  Constitution  last  above  quoted 
is  construed  into  a  guaranty  that  the  peo- 
ple of  a  municipal  corporation  should  be 
permitted  to  exercise  the  same  powers  of 
local  self-government  which  they  were  exer- 
cising at  the  time  the  Constitution  was 
adopted;  and  in  other  cases,  where  there 
was  nothing  in  the  Constitution  in  relation 
to  the  subject,  it  was  held  that  the  right  of 
local  self-government  was  an  inherent  right, 
under  American  institutions,  and  that  the 
right  of  the  legislature  to  take  it  away 
would  not  be  presumed  unless  there  ^vas  in 
the  Constitution  a  provision  expressly  au- 
thorizing the  legislature  to  do  so.  We  think 
tlie  better  view  of  this  matter  is  that  taken 
by  Mitchell,  J.,  in  the  dissenting  opinion  in 
the  case  of  State  ex  rel.  Jameson  v.  Denny, 
118  Ind.  382,  4  L.  R.  A.  79,  21  N.  E.  252,  ixi 
the  course  of  which  he  uses  the  following 
language:  '*The  error  which  lies  at  the 
root  of  the  argument  by  which  the  unconsti- 
tutionality of  the  acts  here  in  question  is 
attciTipted  to  be  maintained,  springs  out  of 
the  fallacious  assumption  that  the  pe<^Ie 
of  a  city  or  town  have  any  interest  or  inher- 
ent right  whatever  to  municipal  govern- 
ment, while  every  atom  and  vestige  of  right 
in  those  respects,  under  our  system,  are 
such,  and  only  such,  as  the  legislature  con- 
fer;. Upon  this  baseless  assumption,  which 
obliterates  and  confounds  all  distinctions 
between  municipal  regulation,  a  creation  of 
legislation,  and  county  and  township  gov- 
ernment, which  existed  before  legislatures ' 
were,  and  which  is  and  always  was  common 
to  every  community  in  the  state,  the  whole 
fabric  of  argument  adverse  to  the  constitu- 
tionality of  these  acts  is  builded." 

3.  While  the  general  assembly  has  au- 
thority to  directly  control  the  affairs  of  a 
municipal  corporation,  the  legislative  poli- 
cy of  this  state  has  always  been  in  favor  of 
committing  to  local  officers  chosen  by  the 
people  of  the  various  municipalities  all  such 
powers  of  government  as  are  in  their  nature 
purely  local,  and  in  the  exercise  of  which 
persons  residing  at  other  places  in  the  state 
are  not  directly,  but  only  remotely,  con- 
cerned. But  there  are  some  matters  in  con- 
nection with  the  management  of  a  munici- 
pality in  which  the  entire  people  of  the  state 
are  more  or  less  directly  interested;  and  es- 
pecially is  this  true  in  reference  to  any 
matter  relating  to  the  administration  of 
public  justice,  and  the  preservation  of  the 
public  tranquility,  peace,  and  order.  It  has 
therefore  not  been  unusual  or  uncommon 
for  the  general  assembly  either  to  take 
within  its  own  control  the  administration 
of  such  affairs,  through  the  medium  of  offi- 
cers selected  in  other  ways  than  by  the  voice 
of  the  people  of  the  municipaiiLy,  or  to 
place  such  restrictions  around  tlie  manner 
in  which  officers  in  charge  of  these  affairs 
shall  be  chosen  that  the  public  peace  and 
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^ood  order  will  be  subserved,  although  to 
«ome  extent  withdrawing  from  the  people 
of  the  municipality  the  right  to  directly 
-choose  such  officers.  In  State  ex  rel.  At- 
Kood  V.  Hunter,  38  Kan.  578,  17  Pac.  177, 
^oiinston,  J.,  says:  "Whatever  may  be 
«aid  regarding  the  policy  of  placing  the  po- 
lice administration  of  cities  in  a  board  of 
police  commissioners,  who  are  chosen  by 
state  officers,  rather  than  through  the  elec- 
tors of  the  cities,  there  can  be  no  doubt  that 
the  legislature  has  the  power  to  do  so.  The 
Constitution  in^poses  no  limitations  upon 
the  legislature  in  respect  to  the  agencies 
through  which  the  police  power  of  the  state 
shall  be  exercised.  It  may  be  conferred 
upon  the  officers  of  local  municipalities 
chosen  by  the  people  reside^nt  therein,  or,  if 
deemed  expedient,  it  may  be  vested  in  offi- 
^cers  or  persons  otherwise  selected.  Cities 
are  but  agencies  of  the  state,  created  to  aid 
in  the  conduct  of  public  affairs.  The  func- 
tions of  cities  and  •  their  officers  are  pre- 
scribed by  the  legislature,  and  it  rests  in 
the  sovereign  discretion  of  that  body  to  say 
how  much  of  the  police  power  shall  be  ex- 
•erted  by  the  municipality.  Although  such 
power  is  usually  exercised  by  the  local  au- 
thorities, police  administration  is  not  in  its 
nature  exclusively  local.  The  people  of  the 
whole  state  are  interested  in  preserving 
peace  and  good  order  and  preventing  crime 
in  every  city  and  district  of  the  state,  and  in 
protecting  the  property,  health,  and  lives  of 
all  its  citizens."  Judge  Dillon,  in  his  work 
on  Municipal  Corporations,  4th  ed.  §  58, 
says:  "The  administration  of  justice,  the 
preservation  of  the  public  peace,  and  the 
like,  although  confided  to  local  agencies,  are 
essentially  matters  of  public  concern."  And 
in  §  60  the  author  says:  "And  it  has  been 
-several  times  determined  that  the  legisla- 
ture may,  unless  specially  restricted  in  the 
Constitution,  take  from  a  municipal  corpo- 
ration its  charter  powers  respecting  the  po- 
lice and  their  appointment,  and  by  statute 
itself  directly  provide  for  a  permanent  po- 
li<'e  for  the  corporation,  under  the  control 
of  a  board  of  police  not  appointed  or  elected 
by  the  corporate  authorities,  but  consisting 
of  commissioners  named  and  appointed  by 
the  legislature.  Police  officers  are  in  fact 
state  or  public  officers,  and  not  private  or 
corporate  officers." 

4.  It  is  contended  that  the  general  assem- 
bly had  no  right  to  appoint  the  police  com- 
missioners by  naming  them  in  the  act,  and 
that,  if  it  had  a  right  to  so  appoint  them, 
it  had  no  right  to  provide  that  the  commis- 
flioners  thus  named  should  have  the  power 
to  fill  vacancies  in  their  own  number;  thus 
makinsr  the  board  a  self-perpetuating  body. 
It  is  insisted  that  the  power  of  appointment 
to  oflice  is  an  executive  power,  and  not  leg- 
islative, and  that  under  our  Constitution 
(Civ.  Code,  §  5720),  which  provides  that 
the  legislative,  executive,  and  judicial  de- 
partments of  the  government  shall  forever 
remain  separate  and  distinct,  and  no  per- 
son discharging  the  duties  of  one  shall  at 
the  same  time  exercise  the  functions  of  the 
others,  except  as  provided  in  the  Constitu- 
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tion,  the  general  assembly  has  no  power  to 
appoint  officers  for  a  municipal  corpora- 
tion; that  power  not  being  expressly  given 
by  the  Constitution.  While  the  Constitu- 
tion declares  that  the  three  departments  of 
government  shall  be  separate  and  distinct, 
this  separation  is  not,  and  from  the  nature 
of  things,  cannot,  be  total.  See  Beall  v. 
Bcall,  8  Ga.  212  (19).  While  the  power  to 
appoint  public  officers  is  in  a  great  many 
instances  lodged  in  some  officer  of  the  execu- 
tive department,  this  is  not  now,  and  never 
has  been,  true  in  reference  to  all  public  of- 
ficers. The  history  of  this  state  will  show 
that  public  officers  have  been  chosen  by  the 
general  assembly  and  also  have  been  chosen 
by  various  judicial  officers  of  the  state. 
This  court  has,  and  always  has  had,  the 
power  to  appoint  its  own  officers,  and  a  sim- 
ilar power  is  vested  in  the  judges  of  many 
inferior  tribunals,  lliere  is  nothing  in  the 
legislative  or  judicial  history  of  this  state 
which  would  indicate  that  the  power  of  ap- 
pointment to  office  was  to  be  treated  aa 
purely  executive  in  its  nature.  An  exami- 
nation of  the  acts  passed  by  the  general  as- 
sembly from  the  earliest  history  of  the  state 
down  to  the  present  time  will  show  that  in 
many  instances  the  power  to  appoint  officers 
has  never  been  vested  exclusively  in  the  ex- 
ecutive department,  but  has  been  from  time 
to  time  vested  in  the  judicial  department, 
and  has  been  exercised,  directly  or  indi- 
rectly, by  the  legislative  department;  and 
there  are  many  instances  of  legislation 
where  powers  apparently  belonging  to  one 
department  have  been  held  properly  exercisa- 
ble by  another  department,  for  the  reason^ 
as  stated  in  Beall  v.  Beall,  that  the  separa- 
tion of  the  three  departments  cannot,  from 
the  nature  of  things,  be  total.  See,  in  this 
connection,  Wilson  v.  State,  69  Ga.  224; 
Johnson  v.  Jackson,  99  Ga.  389,  27  S.  E. 
734;  Boicen  v.  Clifton,  106  Ga.  459,  31  S. 
E.  147;  Phinispy  v.  Eve,  108  Ga.  360,  33  S. 
E.  1007;  Baltimore  v.  State  ex  rel.  Bd.  of 
Police,  16  Md.  376,  74  Am.  Dec  672;  Ameri- 
CVS  Bd,  of  Public  Edu,  v.  Barlow,  49  Ga. 
232.  If  the  general  assembly  may  exercise 
the  power  to  appoint  an  officer  by  providing 
the  manner  in  which  such  officer  shall  be 
chosen,  we  see  no  good  reason  why  it  can- 
not exercise  this  power  directly,  by  naming 
the  officer  in  the  act  creating  the  office.  The 
power  to  create  the  office  and  the  power  to 
provide  for  the  filling  of  the  office  by  ap- 
pointment carry  with  them,  not  only  the 
authority  to  name  the  person  who  shall  be 
the  officer,  but  also  the  plower  to  provide  how 
his  successor  shall  be  appointed;  and  the 
method  of  the  selection  of  a  successor  to  an 
officer  whose  duties  are  connected  with  the 
administration  of  the  affairs  of  a  municipal 
govrnmentis,  like  all  other  matters  in  rela- 
tion to  the  affairs  of  such  corporation,  en- 
tirely within  the  control  of  the  general 
assembly.  If,  in  their  judgment,  in  a  par- 
ticular case,  the  persons  named  by  them  as 
officers  in  charge  of  a  particular  duty  are 
proper  persons  to  be  intrusted  with  the 
choice  of  their  own  successors,  there  is  noth- 
ing in  the  Constitution  of  this  state  to  pre- 
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vent  the  general  assembly  from  so  proTiding, 
although  so  doing  has  the  effect  of  makins 
the  board  of  municipal  officers  thus  createa 
a  self-perpetuating  body.  Whether  this  is 
wise  or  proper  or  expedient  is  to  be  deter- 
mined by  the  general  assembly  according  to 
the  circumstances  of  each  case.  It  is  a  mat* 
ter  with  which  the  courts  have  no  concern, 
and  in  which  they  cannot  interfere. 

5.  It  is  said  that,  even  if  S  45  of  the  char- 
ter is  a  valid  provision  of  law,  still,  under 
S  43,  the  mayor  and  council  have  authority 
to  appoint  n  police  force  to  assist  the  mar- 
shal in  the  discharge  of  his  duties.  Ameri- 
cus  City  Code  (1900)  pp.  17,  18,  §  43,  con* 
fers  upon  the  mayor  and  council  the  usual 
corporate  powers  in,  reference  to  streets, 
sidewalks,  drains,  etc.;  the  power  to  regu- 
late markets,  to  abate  nuisances,  to  regulate 
the  keeping  of  gunpowder  and  other  com- 
bustibles, to  provide  places  for  the  burial  of 
the  dead,  to  provide  and  regulate  a  city 
market,  to  make  regulations  in  reference  to 
danger  or  damage  by  fire,  to  protect  the 
property  and  persons  of  the  citizens,  and  to 
preserve  peace  and  good  order  in  the  city. 
The  section  then  provides  that  the  authori- 
ties have  power  "for  this  purpose  to  appoint 
when  necessary  a  police  force  to  assist  the 
marshal  in  the  discharge  of  his  duty;  to  pre- 
scribe the  powers  and  define  the  duties  of 
the  officers  appointed  by  the  mayor  and 
council  of  Americus,  to  fix  their  terms  of 
office  and  compensation,''  etc.  If  the  charter 
had  not  contained  §  45,  in  reference  to  the 
board  of  police  commissioners,  the  language 
of  §  43  miffht  be  sufficient  to  give  the  mayor 
and  council  absolute  control  in  regard  to  the 
matter  of  police;  but  the  two  provisions  of 
the  charter  are  to  be  construed  together,  and 
as,  under  §  45,  the  board  of  police  commis- 
sioners is  given  exclusive  control  of  the  mat- 
ter of  police,  the  power  of  the  mayor  and 
council  in  referent  to  the  police,  if  it  exists 
at  all  under  §  43,  is  subordinate  to  the  au- 
thority of  the  board  of  police  commission- 
ers ;  and,  so  long  as  the  board  discharges  the 
duties  imposed  upon  it  by  the  statute  and 
proper  ordinances  of  the  city,  the  mayor 
and  council  have  no  control  whatever  over 
the  police  of  the  city  under  the  provisions 
of  §  43,  for  the  simple  reason  that  the  right 
to  exercise  any  authority  under  that  section 
is  conferred  only  whenever  it  becomes  neces- 
sary, and  the  necessity  for  the  exercise  of 
this  power  can  never  arise  so  long  as  the 
board  of  police  commissioners  is  discharging 
its  duties,  and  the  mayor  and  council  are 
providing  moneys  which  are  necessary  for 
such  board  to  efficiently  discharge  the  duties 
imposed  upon  it  by  law.  Taking  the  charter 
as  a  whole,  it  was  the  intention  and  pur- 
pose, and  evidently  in  the  contemplation,  of 
the  general  assembly,  that  the  mayor  and 
council  and  the  board  of  police  commission- 
ers should  co-operate  with  each  other  in  a 
common  purpose  to  preserve  the  peace  and 
good  order  of  the  city  by  providing  an  effi- 
cient police  force;  and  it  was  never  for  a 
moment  contemplated  that  the  limited  au- 
thority given  to  the  mayor  and  council  in 
reference  to  the  police  force  should  ever  be 
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used  to  obstruct  the  board  of  police  com- 
missioners in  the  discharge  of  its  duty, — 
much  less,  to  abrogate  entirely  the  authority 
of  that  board.  The  mayor  and  council  have 
a  right,  under  the  charter,  to  provide  a  po- 
lice force  for  the  city  to  assist  the  marshal 
whenever  the  necessity  arises,  but  the  mayor 
and  council  must  not  themselves  bring  about 
this  necessity.  The  necessity  for  their  ac- 
tion must  arise  from  the  fact  that  for  some 
reason,  independent  of  the  action  of  the 
mayor  and  council,  a  condition  of  affairs 
has  arisen  where  the  board  of  police  com- 
missioners has  failed  or  refused  to  discharge- 
the  duties  iLRposed  upon  it>  or  a  peculiar 
condition  of  affairs  has  arisen,  where  for  the 
time  being  and  temporarily  the  police  force 
selected  by  the  board  of  police  commissionera 
is  not  adequate  for  the  preservation  of  peace 
and  order  in  the  community.  The  charter 
does  not  contemplate  that  the  mayor  and 
council  shall  ever  take  such  action  as  will 
render  inefficient  that  department  of  the  mu- 
nicipal government  represented  by  the  board 
of  police  commissioners.  The  mayor  and 
council  can  exercise  no  power  under  §  43  of 
the  charter  except  in  that  extreme  case,  that 
might,  but  probably  will  never,  arise,  where» 
after  the  mayor  and  council  have  done  all 
that  the  charter  requires  in  reference  to  the 
police  and  their  compensation,  the  board  of 
police  commissioners  fails  or  refuses  to  dis- 
charge the  duties  incumbent  upon  it.  A 
cordial  co-operation  between  the  mayor  and 
council  and  the  board  of  police  commission- 
ers can  have  but  one  result,  and  that  is  an 
efficient  police  force  in  the  city  of  Americus, 
and  such  co-operation  and  such  a  result  were 
intended  to  be  accomplished  by  the  charter 
provisions.  It  was  never  for  one  moment 
contemplated  by  the  general  assembly  that 
the  mayor  and  council  should  impede  or  ob- 
struct  the  board  of  police  commissioners  in 
the  proper  discharge  of  their  duties,  nor  that, 
under  the  provisions  of  §  43  of  the  charter, 
the  mayor  and  council  should  repeal  §  45; 
and  this  is  really  what  is  attempted  by  the 
ordinances  under  review  in  this  case. 

6.  It  is  said  though  that  even  if  it  be  con- 
ceded that  the  action  of  the  mayor  and  coun- 
cil ia  illegal,  and  they  had  no  authority  to* 
pass  the  ordinances,  a  court  of  equity  will 
not  interfere  in  the  matter,  for  the  simple 
reason  that  the  only  question  arising  is  as 
to  who  would  be  the  lawful  police  officers 
of  the  city,  and  this  is  a  matter  that  can  be 
settled  by  a  court  of  law  by  quo  warranto 
or  other  legal  proceeding.  While  equity  will 
not  enjoin  the  action  of  a  municipal  corpora- 
tion while  proceeding  within  the  limits  of 
its  well-defined  powers,  it  has  jurisdiction  to- 
restrain  acts  in  excess  of  this  authority,  and 
to  enjoin  acts  which  are  ultra  vires.  The 
petition  charges  that  the  mayor  and  coun- 
cil have  passed  ordinances  whioh,  in  effect, 
abolish  the  board  of  police  commissionera 
altogether,  and  have  by  ordinance  provided 
for  a  complete  police  force,  headed  by  the 
marshal  of  the  city,  and  that  they  are  at- 
tempting to  carry  these  ordinances  into  exe- 
cution, and  have  up  to  the  present  time  so 
far  carried  them  into  execution  as  that  the 
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mayor  has  refused^  and  still  refuses,  to  rec- 
ognize the  chief  of  {lolice  elected  by  the 
board  of  police  commissioners  as  a  police 
officer  of  the  city.  The  ordinances,  so  far  as 
they  attempt  to  abolish  the  board  of  police 
commissionei's,  and  to  deprive  it  of  the  pow- 
ers which  the  charter  conferred  u^n  it,  are 
ultra  vires  and  void;  and  there  is  nothing 
in  the  petition  to  show  that  the  board  of 
police  commissioners  is  either  failing  or  re- 
fusing to  exercise  the  powers  confided  to  it 
by  the  general  assembly.  On  the  other  hand, 
it  appears,  not  only  from  the  answer,  but 
from  the  petition  itself,  that  the  board  is 
attempting  to  exercise  those  very  powers, 
and  would  exercise  them  but  for  the  ob- 
stmctions  placed  in  its  way  by  the  mayor 
and  council.  Under  such  circumstances,  the 
mayor  and  council  have  no  authority  what- 
ever to  elect  a  police  force,  and  the  election 
of  such  officers  would  bring  about  the  ques- 
tion as  to  whether  the  persons  so  elected 
were  entitled  to  demand  compensation  from 
the  city;  and  while,  under  the  view  we  have 
taken  of  the  case,  such  persons  would  have 
no  right  to  receive  comp/^nsation,  the  fact 
that  they  were  elected  and  were  attempting 
to  discharge  the  duties  of  the  offices  for 
which  they  were  chosen  would  result  either 
in  the  money  in  the  city  treasury  being  il- 
legally used  in  paying  their  claims,  or  in 
requiring  the  money  of  the  municipality  to 
be  used  in  defeating  their  claims  for  com- 
pensation;   and,  to  prevent  this,  any  tax- 


payer would  have  a  right  to  appeal  to  a 
court  of  equity  to  enjoin  the  mayor  and 
council  from  proceeding  further  to  do  any 
act  which  would  have  the  effect  to  bring 
about  either  result*  The  plaintiffs  bring 
their  petition,  not  onlj  as  members  of  the 
board  of  police  commissioners,  but  also  in 
their  capacity  of  citizens  and  taxpayers,  and 
in  this  latter  capacity  they  are  entitled  to 
be  heard ;  the  case  made  being  one  where  the 
municipal  authorities  are  going  beyond  their 
powers,  and  doing  acts  which,  if  carried 
into  effect>  would  either  result  in  a  misap- 
propriation of  public  funds,  or  entail  upon 
the  taxpayers  of  the  city  the  expense  of  liti- 
gating with  persons  who  might  hold  claims 
against  the  city  under  the  invalid  ordi- 
nances. See,  in  this  connection,  Maoon  v. 
Hughes,  110  Ga.  804,  30  S.  K  247,  and  cases 
cited;  Mitchell  v.  Lae/tetcr,  114  Ga.  275,  40 
S.  E.  287,  and  cases  cited;  2  High,  Inj.  3d 
ed.  §§  1236,  1241,  1243. 

7.  There  are  other  questions  raised  by  the 
demurrer  and  answer,  but  the  above,  we 
think,  disposes  of  all  such  as  are  of  a  char- 
acter which  require  discussion.  No  suffi- 
cient cause  was  shown,  either  by  the  de- 
murrer or  answer,  why  the  injunction 
prayed  for  should  not  be  granted,  and  the 
court  did  not  err  in  granting  the  same. 

Judgment  affirmed. 

All  the  Justices  concur,  except  Idttle^ 
J.,  absent  on  account  of  sickness. 
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Eliza  J.  ALDRICH,  Appt,, 

V. 

METROPOLITAN      WEST      SIDE      ELE- 
VATED RAILROAD  COMPANY. 

(105  111.  456.) 

The  owner  of  an  npnrtn&ent  honae  can- 
not recover  dnmnvefi  from  an  electric 
elevated  railroad  company  whose  tracks  cross 
the  highway  within  19  feet  of  hia  property 
where  the  Injury  differs  from  that  suffered 
by  the  general  public  only  In  the  proximity 
of  the  tracks  even  under  a  constitutional 
provision  that  private  property  shall  not  be 
damaged  for  public  use  without  compensa- 
tion. 

(February  21.  1902.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Cook  County  in 
defendant's  favor  in  an  action  brought  to 
recover  damages  for  injury  to  plaintiff's 
property  which  was  alleged  to  have  resulted 
from  the  construction  and  operation  of  de- 
fendant's road.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Albert  E.  Daoy,  with  Messrs.  Pam, 
Cal]&oiu&,  A  Glennon  and  Edwin  B. 
HartSy  for  appellant: 

For  consequential  damage  resulting  from 
the  construction  and  operation  of  a  railroad, 
which  depreciates  the  value  of  property,  no 
part  of  which  has  been  taken  under  the 
power  of  eminent  domain,  and  -which  is  pe- 
culiar to  it  and  different  and  in  excess  of 
that  sustained  by  the  public,  a  recovery  can 


Note. — For  other  cases  In  this  series  as  to 
damages  for  construction  of  elevated  railroad 
Id  ivtreet,  see  Newman  v.  Metropolitan  Elev.  R. 
Co.  (N.  Y.)  7  L.  R.  A.  289;  Tallman  v.  Metro- 
politan Elev.  R.  Co.  (N.  Y.)  8  L.  R.  A.  173,  and 
note;  Kane  v.  New  York  Elev.  R.  Co.  (N.  Y.) 
U  L.  R.  A.  640:  Abendroth  v.  Manhattan  R. 
€0.  (N.  Y.)  11  L.  R.  A.  634,  and  note  as  to 
wrTltnde  of  light  and  air;  Pappenhelm  v. 
Metropolitan  Elev.  R.  Co.  (N.  Y.)  13  L.  R.  A. 
401;  Moore  v.  New  York  Elev.  R.  Co.  (N.  Y.) 
14  L.  R.  A.  731 :  Somers  v.  Metropolitan  Elev. 
H.  Co.  (N.  Y.)  14  L.  R.  A.  344  :  Sperb  v.  Metro- 
pollUn  Elev.  R.  Co.  (N.  Y.)  20  L.  R.  A.  752, 
vith  note  as  to  damages  In  lieu  of  Injunction ; 
«nd  Doane  v.  Lake  Street  Elev.  R.  Co.  (111.) 
38  L.  R.  A.  97. 
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As  to  right  to  construct  elevated  railroad  In 
street,  see  Koch  v.  North  Ave.  R.  Co.  (Md.)  15 
L.  R.  A.  377,  and  note;  Freldny  v.  Sioux  City 
Rapid  Transit  Co.  (Iowa)  20  L.  R.  A.  246; 
and  Doane  v.  Lake  Street  Elev.  R.  Co.  (111.) 
36  L.  R.  A.  97. 

For  elevated  structures  destroying  street 
uses  by  abutting  owners  generally,  see,  in  this 
series,  Selden  v.  Jacksonville  (Fla.)  14  L.  R. 
A.  370:  note  to  Egerer  v.  New  York  C.  &  H. 
R.  R.  Co.  (N.  Y.)  14  L.  R.  A.  881;  Spencer  v. 
Metropolitan  Street  R.  Co.  (Mo.)  22  L.  R.  A. 
668 :  Garrett  v.  Lake  Roland  Elev.  R.  Co.  (Md.) 
24  L.  R.  A.  r>96;  and  Pueblo  v.  Strait  (Colo.) 
24  L.  R.  A.  392. 
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be  had  under  the  Constitution  of  1870,  even 
if  there  18  no  physical  interference  with  the 
corpus;  and  all  past,  present,  and  future 
damages  caused  by  the  lawful  operation  of 
the  road  must  be  assessed  in  one  proceeding. 

Rigney  v.  Chicago,  102  111.  64;  Chicago  d 
W.  I.  R.  Co,  V.  Ayrea,  106  111.  511;  Chicago 
d  E,  I.  R.  Co.  V.  Loeb,  118  111.  203,  59  Am. 
Kep.  341,  8  N.  E.  460;  Lake  Erie  d  W.  R. 
Co.  V.  iicott,  132  111.  429,  8  L.  R.  A.  330,  24 
N.  E.  78:  Penn  Mut.  L.  Ins.  Co.  v.  Heiss, 
141  111.  35,  31  N.  E.  138;  Chicago,  M.  d  8i. 
P.  R.  Co.  V.  Darke,  148  111.  226,  35  N.  E. 
750;  Chicago,  P.  d  8t.  L.  R.  Co.  v.  Leah, 
152  111.  249,  38  N.  E.  556;  Chicago  Office 
Bldg.  V.  Lake  Street  Elev.  R.  Co.  87  111.  App. 
594. 

In  an  action  brought  by  a  property  owner 
against  a  railroad  company  to  recover  dam- 
ages for  depreciating  the  market  value  of 
his  property  caused  by  the  construction  and 
operation  of  a  railroad,  the  measure  of  dam- 
ages, under  the  Constitution  of  1870,  is  the 
difference  in  value  of  the  property  before 
and  after  the  acts  complained  of,  and  if 
there  is  no  difference  he  has  sustained  no 
damage  for  which  he  can  expect  compensa- 
tion. 

Dupuia  v.  Chicago  d  N.  W.  R.  Co.  116 
111.  97,  3  N.  E.  720;  Metropolitan  West  Side 
Elev.  R.  Co.  V.  Stickney,  150  111.  362,  26  L. 
R.  A.  773,  37  N.  E.  1098;  Chicago,  P.  d  M. 
R.  Co.  V.  Attei'bury,  156  111.  281,  40  N.  E. 
826 ;  Braun  v.  Metropolitan  West  Side  Elev. 
R.  Co.  166  111.  4.34,  46  N.  E.  974;  Metropol- 
itan West  Side  Elev.  R.  Co.  v.  Springer,  171 
111.  170,  49  N.  E.  416;  Cleveland,  C.  C.  d  St. 
L.  R.  Co.  V.  Pattison,  67  111.  App.  351. 

Evidence  of  any  interference  with  an 
abutting  property  owner's  easements  of 
light  and  air  in  a  street  is  admissible  in  a 
suit  of  this  character  to  aid  the  jury  in  de- 
termining whether  or  not  the  market  value 
of  the  property  has  been  depreciated  by  the 
construction  and  operation  of  the  railroad. 

Lewis,  Em.  Dom.  2d  ed.  pp.  170,  252; 
Chicago  Office  Bldg.  v.  Lake  Street  Elev.  R. 
Co.  87  111.  App.  594;  Lake  Street  Elev.  R. 
Co.  V.  Brooks,  90  III.  App.  173;  Field  v.  Bar- 
ling, 149  III.  565,  24  L.  R.  A.  406,  37  N.  E. 
850:  Barrows  v.  Sycamore,  150  111.  588,  25 
L.  R.  A.  535,  37  N.  E.  1096;  Metropolitan 
West  Side  Elev.  R.  Co.  v.  Springer,  171  111. 
170,  40  N.  E.  416;  Kotz  v.  Illinois  C.  R. 
Co.  188  111.  578,  59  N.  E.  240. 

Closely  connected  with  the  easement  of 
light  and  air  which  an  abutting  property 
owner  has  in  the  street,  is  the  right  to  an 
unobstructed  view  therein.  Evidence  of  any 
interference  with  this  right,  caused  by  the 
construction  and  operation  of  a  railroad,  is 
properly  admitted,  in  this  kind  of  a  suit, 
to  aid  the  jury  in  determining  whether  or 
not  the  property  has  been  depreciated  by  the 
construction  and  operation  of  the  railroad. 

Dill.  Mun.  Corp.  4th  ed.  §  734a,  p.  889; 
Barrows  v.  Sycamore,  150  III.  588,  25  L.  R. 
A.  635,  37  N.  E.  1(096;  Metropolitan  West 
Side  Elev.  R.  Co.  v.  Stickney,  150  111.  362, 
26  L,  R.  A.  773,  37  N.  E.  1098;  Metropolitan 
West  Side  Elev.  R.  Co.  v.  Springer,  171  111. 
170,  49  N.  E.  416;  Kotz  v.  Illinois  C.  R.  Co. 
67  L.  R.  A. 


188  III.  578,  69  N.  £.  240;  Jaynes  T.  Omaho' 
Street  R.  Co.  53  Neb.  631,  39  L.  R,  A.  751^ 
74  N.  W.  67 ;  Wilson  v.  New  York  Elev.  R. 
Co.  9  Misc.  067,  30  N.  Y.  Supp.  547. 

Evidence  of  the  vibration  of  neighboring 
property  caused  by  the  operation  of  a  rail- 
road is  admissible  t^  aid  the  jury  in  deter- 
mining whether  or  not  the  market  valua- 
thereof  has  been  depreciated  by  such  opera- 
tion. There  can  also  be  no  doubt  of  the  li- 
ability  for  all  actual  physical  damage  sus- 
tained, such  as  the  cracking  of  walls. 

St.  Louis,  V.  d  T.  H.  R.  Co.  v.  Holler,  82^ 
111.  208 ;  Chicago,  M.  d  St.  P.  R.  Co.  v.  Hall, 
90  III.  41;  Chicago  d  E.  I.  R.  Co.  v.  Loeh, 
118  III.  203,  59  Am.  Rep.  341,  8  N.  E.  460; 
Wisconsin  C.  R.  Co.  v.  Wieczorek,  51  IlL 
App.  498;  Lake  Street  Elev.  R.  Co.  v» 
Brooks,  90  111.  App.  173;  Chicago  Forge  d 
Bolt  Co.  V.  Major,  30  III.  App.  276;  Hyd9^ 
Parle  Thomson- Houston  Light  Co.  v.  Por- 
ter, 167  111.  276,  47  N.  E.  206,  64  111.  App. 
152. 

The  courts  of  this  state  have  sustained 
the  admission  of  evidence  of  noise  made  by 
the  operation  of  a  railroad  in  suits  brought 
by  abutting  property  owners  to  recover  dam- 
ages for  depreciating  the  value  of  their 
property,  to  assist  the  jury  in  determining 
whether  or  not  the  market  value  thereof 
has  been  affected  by  the  construction  and 
operation  of  the  road. 

Miw  V.  Lafayette,  B.  d  M.  R.  Co.  67  111. 
319 ;  St.  Louis,  V.  d  T.  H.  R.  Co.  v.  Halter^ 
82  111.  208 ;  Stack  v.  East  St.  Louis,  85  IlL 
377,  28  Am.  Rep.  619;  Wisconsin  C.  R.  Co. 
V.  Wieczorek,  61  III.  App.  498;  Chicago,  P^ 
d  M.  R.  Co.  V.  Moore,  63  III.  App.  163;  Cur- 
ran  V.  McQrath,  67  111.  App.  566;  Chicago,, 
P.  d  St.  L.  R.  Co.  V.  Niw,  137  111.  141,  27  N. 
E.  81 ;  Chicago,  E.  d  L.  S.  R.  Co.  v.  Darke,. 
50  111.  App.  280;  Chicago,  M.  d  St.  P.  R.  Co^ 
v.  Darke,  148  III.  226,  35  N.  E.  750;  Chicago, 
P.  d  St.  L.  R.  Co.  V.  Leah,  152  III.  249,  3ft 
X.  E.  556,  41  III.  App.  584;  MetropoUtan 
West  Side  Elev.  R.  Co.  v.  Springer,  171  IIU 
170,  49  N.  E.  416. 

The  courts  of  other  states  having  consti- 
tutional provisions  similar  to  those  of  Illi- 
nois hold  that  evidence  of  noise  made  by  the^ 
ordinary  operation  of  a  railroad  is  admis- 
sible, as  an  aid  in  the  determination  or 
whether  or  not  the  market  value  of  property- 
has  been  decreased,  where  damages  are- 
souf^ht  to  be  recovered  upon  this  theory. 

First  Baptist  Church  v.  Schenectady  d  T. 
R.  Co.  5  Barb.  79 ;  South  Carolina  R.  Co.  v. 
8teiner,AA  Ga.  546:  Little  Rock,  M.  R.  d  T. 
R.  Co,  V.  Allen,  41  Ark.  431;  Blue  EartK 
County  V.  St.  Paul  d  S.  C.  R.  Co.  28  Minn. 
503,  11  N.  W.  73;  Wilson  v.  Des  Moines,  O. 
d  S.  R.  Co.  67  Iowa,  509,  25  N.  W.  754;  Co- 
lumbus, H.  V.  d  T.  R.  Co.  V.  Gardner,  45- 
Ohio  .St.  309,  13  N.  E.  69;  Weyer  v.  Chicago, 
W.  d  N.  R.  Co.  68  Wis.  180,  31  N.  W.  710; 
Maysville  d  B.  S.  R.  Co.  v.  Conner,  16  Ky. 
L.  Rep.  635,  29  S.  W.  344 ;  Ft.  Worth  d  3V. 
0.  H.  Co.  V.  Pearce,  75  Tex.  281,  12  S.  W. 
864;  Gainesville,  H.  d  W.  R.  Co.  v.  Hall,  7S 
Tex.  169,  9  L.  R.  A.  298,  14  S.  W.  259 ;  Den- 
nison  d  P.  S.  R.  Co.  v.  Cummins  (Tex.  Civ. 
App.)  42  S.  W.  588;  Blakely  v.  Chicago,  JT. 
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tf  N.  R,  Co.  25  Neb.  207,  40  N.  W.  956;  Chi- 
cago, K,  d  N.  R,  Co.  v.  Hazels,  26  Neb.  364, 
42  N.  W.  93;  Chicago,  B.  d  Q.  R.  Co.  v. 
O'Connor,  42  Neb.  90,  60  N.  Y.  326;  Brand 
T.  Hammersmith  d  C.  R,  Co.  L.  R.  2  Q.  B. 
223;  Story  v.  New  York  Elev.  R.  Co.  90  N. 
Y.  122,  43  Am.  Rep.  146;  Lahr  v.  Jfe^ro- 
politan  Elev.  R.  Co.  104  N.  Y.  268,  10  N.  E. 
528;  Drucker  v.  Manhattan  R.  Co.  106  N.  Y. 
157,  60  Am.  Rep.  437,  12  N.  £.  568;  Pond 
V.  Metropolitan  Elev.  R.  Co.  112  N.  Y.  186, 
19  N.  E.  437;  Abendroth  v.  Manhattan  R. 
Co.  122  N.  Y.  1,  11  L.  R.  A.  634,  25  N.  E. 
496;  Kane  v.  A^etp  York  Elev,  R.  Co.  125 
N.  Y.  164,  11  L.  R.  A.  640,  26  N.  E.  278; 
8perb  v.  Metropolitan  Elev.  R.  Co.  61  Uun, 
539,  16  N.  Y.  Siipp.  392;  Golden  v.  Metropol- 
itan Elev.  R.  Co.  1  Misc.  142,  20  N.  Y.  Supp. 
630;  American  Bank  Note  Co.  v.  New  York 
Elev.  R.  Co.  129  N.  Y.  252,  29  N.  E.  302; 
Messenger  v.  J/on/ia«an  R.  Co.  129  N.  Y. 
502,  29  N.  E.  955;  Moore  v.  New  York  Elev. 
R.  Co.  130  N.  Y.  523,  14  L.  R.  A.  731,  29  N. 
£.  997;  Mitchell  v.  Metropolitan  Elev.  R. 
Co.  132  N.  Y.  552,  30  N.  E.  385;  Bischoff  v. 
Una  York  Elev.  R.  Co.  138  N.  Y.  257,  33  N. 
E.  1073. 

The  cases  sustaining  awards  of  damages 
for  consequential  injuries  resulting  from 
the  construction  and  operation  of  a  rail- 
road have  been  decided  upon  the  theory  that 
the  acts  complained  of  are  done  in  a  care- 
ful and  prudent  manner,  and  are  not  the 
result  of  negligence. 

Drucker  v.  Manhattan  R.  Co.  106  N.  Y. 
157,  60  Am.  Rep.  437,  12  N.  E.  568;  Chi- 
cago, £.  d  N.  R.  Co.  V.  Haeels,  26  Neb.  364, 
42  N.  W.  93;  Morton  v.  New  York,  140  N. 
Y.  207,  22  L.  R.  A.  241,  35  N.  E.  490; 
Cooper  y.  Randall,  53  111.  24 ;  Chicago  d  E. 
I.  R.  Co.  v.  Loeh,  118  111.  203,  59  Am.  Rep. 
341,  8  N.  E.  460;  Penn  Mut.  L.  Ins.  Co.  v. 
Reiss,  141  111.  35,  31  N.  E.  138;  Chicago, 
P.  d  St.  L.  R.  Co.  V.  Leah,  152  111.  249,  38 
N.  £.  556;  41  111.  App.  584. 

In  the  absence  of  satisfaction  having  been 
made  by  a  railroa4  compai^y  for  the  servi- 
tude which  it  imposes  upon  neighboring 
property,  the  contention  that  it  may,  with 
impunity,  do  all  acts  upon  land  acquired 
by  it  under  the  power  of  eminent  domain 
which  an  individual  may  exercise  in  rela- 
tion to  his  property,  without  becoming  li- 
able to  a  neighboring  property  owner  who 
is  injured  thereby,  is  unsound  under  the 
Illinois  Constitution  of  1870. 

Lflfce  Erie  d  W.  R.  Co.  v.  Scott,  132  111. 
429,  8  L.  R.  A.  330,  24  N.  E.  78;  Chicago, 
K.  d  N.  R.  Co.  v.  HazeU,  26  Neb.  364,  42 
N.  W.  93. 

A  uniform  policy  has  always  been  invoked 
of  clothing  the  private  property  owner  with 
every  protection  which  a  broad  interpreta- 
tion would  permit  where  his  property  has 
been  taken  or  damaged  for  a  public  use. 

A'cciTw  V.  Peoria,  41  111.  502,  89  Am.  Dec. 
392;  Toledo,  W.  d  W.  R.  Co.  v.  Morrison, 
71  111.  616;  Rigney  v.  Chicago,  102  111.  64. 

Property,  in  its  appropriate  sense,  means 
that  dominion  or  indefinite  right  of  user  and 
disposition  which  one  may  lawfully  exercise 
orer  particular  things  or  subjects,  and  gen- 
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erally  to  the  exclusion  of  all  others;  and 
doubtless  this  is  substantially  the  sense  i» 
which  it  is  used  in  the  Constitution. 

Rigney  v.  Chicago,  102  111.  64;  Penn  Mut. 
L.  Ills.  Co.  V.  Heiss,  141  III.  35,  31  N.  E. 
138;  Illinois  C.  R.  Co.  v.  Chicago,  156  IlL 
98,  41  N.  E.  45;  Illinois  C.  R.  Co.  v.  Mat- 
toon  Highway  Comrs.  161  111.  247,  43  N.  E.. 
1100. 

If  property  consists,  not  in  tangible' 
things  themselves,  but  in  certain  rights  in 
and  appurtenant  to  those  things,  it  foUowa 
that,  when  a  person  is  deprived  of  any  of 
those  rights,  he  is  to  that  extent  deprived 
of  his  property,  and  hence,  that  his  prop- 
erty  may  be  taken,  in  the  constitutional 
sense,  though  his  title  and  possession  re- 
main undisturbed. 

Lewis,  Em.  Dom.  2d  ed.  S  56,  p.  58;  Rig^ 
ney  v.  Chicago,  102  111.  64;  Lake  Erie  d  W^ 
R.  Co.  V.  Scutt,  132  III.  429,  8  L.  R.  A.  330,. 

24  N.  E.  78;  Penn  Mut.  L.  Ins.  Co.  v.  HeisSy 
141  111.  35,  31  N.  E.  138;  Abendroth  v.  Man- 
hattan R.  Co.  122  N.  Y.  1,  11  L.  R.  A.  634,. 

25  N.  E.  406;  Omaha  y.Kra/mer,  25  Neb. 
489,  41  xV.  W.  295. 

The  maxim  of  the  common  law,  Sio  utere- 
tuo  ut  alicnum  non  lasdas,  applied  to  noise- 
and  vibration. 

Bradley  v.  Gill,  Lutw.  29;  King  v.  Pierce,. 
2  Show.  327 ;  Rea  v.  Smith,  1  Strange,  704 ; 
Dawson  v.  Moore,  7  Cap.  A  P.  25;  Elliotson. 
V.  Feet  ham,  2  Ring.  N.  0.  134;  Buccleuch  v. 
Metropolitan  Bd.  of  Works,  L.  R.  5  H.  L.. 
418;  Fish  v.  Dodge,  4  Denio,  311;  Daroan. 
V.  Waddill,  31  N.  C.  (9  Ired.  L.)  244,  49  Am. 
Dec.  421;  Whitney  v.  Bartholomew,  21 
Conn.  213;  Wesson  v.  Washburn  Iron  Co. 
13  Allen,  95,  90  Am.  Dec.  181;  Morton  v. 
New  York,  140  N.  Y.  207,  22  L.  R.  A.  241,. 
35  N.  E.  490;  Shano  v.  Fifth  Ave.  d  H. 
Street  BHdge  Co.  189  Pa.  245,  42  Atl.  128 ; 
Solto^  V.  DeHeld,  2  Sim.  N.  S.  133;  Crump- 
V.  Lambert,  L.  R.  3  Eq.  409;  Roskell  v. 
Whitworth,  19  Week.  Rep.  804;  Oullick  v. 
fremlett,  20  Week.  Rep^  358;  Ball  v.  Ray,. 
L.  R.  8  Ch.  407 ;  Broder  v.  SaiUard,  L.  R.  (i 
Ch.  Div.  692;  Datnd«on  v.  Isham,  9  N.  J. 
Eq.  186;  Dennis  v.  Eckha/rdt,  3  Grant,  Cas. 
390;  Bishop  v.  Banks,  33  Conn.  118,  87  Am. 
Dec.  197;  Diitman  v.  Repp,  50Md.  516,  33 
Am.  Rep.  325;  Davis  v.  Sawyer,  133  Mass. 
289,  43  Am.  Rep.  619;  Snyder  v.  Cabell,  29 
W.  Va.  62,  1  S.  E.  241 ;  Ladies*  Decorative^ 
Art  Club's  Appeal,  22  W,  N.  C.  75,  13  Atl. 
537. 

Mr.  WiUiam  W.  Ourley,  with  Messrs. 
Addison  Ii.  Gardner  and  Franeia  W. 
Walker,  for  appellee: 

Injuries  to  property  arising  out  of  and 
unavoidably  incident  to  the  operation,  in  a 
careful  and  skilful  manner,  of  a  railroad 
properly  constructed  are  damnum  absque 
injuria. 

Lake  Street  Elev.  R.  Co.  v.  Brooks,  90  111. 
App.  173;  Illinois  C.  R.  Co.  v.  Grabill,  60* 
111.  241 ;  N.  K.  Fairbank  Co.  v.  Nicolai,  167 
HI.  242,  47  N.  E.  360;  fhicago  v.  Union 
Stock  yards  d  Transit  Co.  164  111.  224,  35v 
L.  R.  A.  281,  45  N.  E.  430;  Chicago,  R.  I.  d- 
P.  R.  Co.  V.  Joliet,  79  111.  25 ;  Chicago  d  TF. 
I  /.  R.  Co.  V.  Cogsxcell,  44  111.  App.  388;  Chi- 
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<fago,  M.  d  SL  P.  R,  Co.  ▼.  Hall,  90  III.  42; 
Rigney  v.  Chicago,  102  111.  64;  Chicago  v. 
Union  Bldg,  Aaso.  102  III.  379,  40  Am.  Rep. 
^08;  Chicago  d  W,  /.  R.  Co.  v.  Ayrea,  106 
111.  511;  Parker  v.  Catholic  Bishop,  146 
111.  158,  34  N.  E.  473;  East  St.  Louis  v. 
O'Flynn,  119  111.  200,  59  Am.  Rep.  795,  10 
N.  E.  396;  Chicago  v.  Burcky,  158  III.  103, 
29  L.  R.  A.  568,  42  N.  E.  178;  Lake  Erie  d 
W.  R.  Co.  V.  Scott,  132  111.  429,  8  L.  R.  A. 
^30,  24  N.  £.  78;  Frazer  v.  Chicago,  186  111. 
480,  51  L.  R.  A.  306,  57  N.  E.  1055;  Stone 
T.  Pairhurry,  P.  d  N.  W.  R.  Co.  68  III.  394, 
18  Am.  Rep.  556;  Chicago,  B.  d  Q.  R.  Co. 
V.  Mciiinnxs,  79  III.  269;  State,  Roehling, 
Prosecutrix  v.  Trenton  Pass.  R.  Co.  58  N.  J. 
L.  666,  33  L.  R.  A.  129,  34  Atl.  1090; 
Thompson  v.  Pennsylvania  R.  Co.  51  N.  J. 
L.  42,  15  Atl.  833;  Beseman  y.  Pennsylvania 
R.  Co.  50  N.  J.  L.  235,  13  Atl.  164;  Colum- 
bia Delaware  Bridge  Co.  v.  Qeisse,  35  N.  J. 
L.  558;  LouMtH^/e '/Sf.  R.  Co.  v.  i7oo6,  18  Ky. 
L.  Rep.  521,  36  S.  W.  266,  38  S.  W.  131; 
Randolph,  Em.  Dom.  §  164;  Peel  v.  Atlanta, 
«5  Ga.  138,  8  L.  R.  A.  787,  11  S.  E.  582; 
Austin  V.  Augusta  Terminal  R.  Co.  108  Ga. 
«71,  47  L.  R.  A.  765,  34  S.  E.  852;  Texas  d 
-S.  R.  Co.  V.  Meadou^s,  73  Tex.  32,  suh  nam. 
Trinity  d  S.  R.  Co.  v.  Meadows,  3  L.  R.  A. 
^65,  11  S.  W.  146;  Proprietors  of  Locks  d 
Bridges  v.  Nashua  d  L.  R,  Corp.  10  Gush. 
^5 ;  Prcsbrey  v.  Old  Colony  d  N.  R.  Co.  103 
Mass.  1 ;  Rocliette  v.  Chicago,  M.  d  St.  P.  R. 
<7o.*32  Minn.  201,  20  N.  W.  140;  Rude  v. 
St.  Louis,  93  Mo.  408,  6  S.  W.  257 ;  Jordan 
V.  Benu^ood,  42  W.  Va.  312,  36  L.  R.  A.  619, 
26  S.  E.  266;  Pennsylvania  R.  Co.  v.  Mar- 
chant,  119  Pa.  541,  13  Atl.  690;  Gilbert  y. 
Greeley,  B.  L.  d  P.  R.  Co.  13  Colo.  501,  22 
Pac.  814. 

The  Constitution  of  1870  placed  a  public 
or  (^uasi  public  corporation  upon  the  same 
footing  with  relation  to  the  use  of  its  prop- 
«rt7  as  that  of  a  private  property  owner, 
with  respect  to  other  property  in  the  neigh- 
tx)rhood.  That  is,  its  liability  is  the  same, 
under  the  Constitution  of  1870,  as  that  of 
a  private  owner,  at  common  law. 

Rigney  v.  Chicago,  102  111.  64 ;  Randolph, 
Em.  Dom.  S  154;  Texas  d  S.  R.  Co.  v.  Meadr 
ows,  73  Tex.  32,  «*d  nom.  Trinity  d  S.  R. 
Co.  v.  Meadows,  3  L.  R.  A.  565,  11  S.  W. 
145;  Jordan  v.  BentfX}od,  42  W.  Va.  312,  36 
L.  R.  A.  519,  26  S.  £.  266 ;  Rude  v.  St.  Louis, 
93  Mo.  408,  6  S.  W.  267;  Columbia  Dela- 
ware Bridge  Co.  v.  Geisse,  35  N.  J.  L.  658; 
Austin  V.  Augusta  Terminal  R.  Co.  108  Ga. 
671,  47  L.  R.  A.  755,  34  S.  E.  852;  Peel  v. 
Atlanta,  85  Ga.  138,  8  L.  R.  A.  787,  11  S. 
E.  582;  Pennsylvania  R.  Co.  v.  Marchant, 
119  Pa.  541,  13  Atl.  690. 

Under  the  Constitution  of  1870,  there 
must  be  physical  interference  either  with 
the  land  or  some  right  growing  out  of  or 
connected  with  the  land,  which  the  owner 
enjoys  in  connection  with  his  property,  and 
which  gives  to  it  an  additional  value. 

Rigney  v.  Chicago,  102  111.  64;  Austin  v. 
Augusta  Terminal  R.  Co.  108  Ga.  671,  47 
L.  R.  A.  755,  34  S.  E.  852. 

Mere  inconvenience  in  the  use  of  property 
caused  by  the  proximity  of  a  public  improve- 
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ment  forms  no  basis  of  a  recovery  for  dam- 
age, even  though  the  property  may  be  les- 
sened in  value. 

Stone  v.  Fairbury,  P.  d  N.  W.  R.  Co.  68 
111.  394,  18  Am.  Rep.  556;  Chicago  v.  Union 
Stock  Yards  d  Transit  Co.  164  III.  224,  35 
L.  R.  A.  281,  45  N.  E.  430;  Chicago,  M.  d 
St.  P.  R.  Co.  V.  Hall,  90  111.  42;  Parker  v. 
Catholic  Bishop,  146  III.  158,  34  N.  E.  473; 
Gilbert  v.  Greeley,  S.  L.  d  P.  R.  Co.  13  Colo. 
601,  22  Pac.  814;  Proprietors  of  Locks  d 
Canals  v.  Nashua  d  L.  R.  Corp.  10  Cush« 
385;  Presbrey  v.  Old  Colony  d  N.  R.  Co. 
103  Mass.  1;  Rude  y.  St.  Louis,  93  Mo.  408, 
6  S.  W.  257. 

The  noise  necessary  to  the  operation  of 
a  railroad  ia  a.  mere  inconvenience  to  per- 
sons, and  is  not  an  interferenea  with  a  prop- 
erty right  growing  out  of  the  land. 

Stone  v.  Fairburg,  P.  d  N.  W.  R.  Co.  68 
111.  394,  18  Am.  Rep.  556;  Presbrey  v.  Old 
Colony  d  N.  R.  Co.  103  Mass.  1;  Chicago, 
M.  d  St.  P.  R.  Co.  ▼.  Hall,  90  111.  42;  Aus- 
tin v.  Augusta  Terminal  R.  Co.  108  Ga. 
671,  47  L.  K.  A.  765,  34  8.  E.  852;  Proprie- 
tors of  Locks  d  Canals  v.  Nashua  d  L.  R. 
Corp.  10  Cush.  385. 

Where  the  damage  is  the  same  in  kind, 
only  differing  in  de^ee  from  that  suffered 
by  the  general  public,  there  can  be  no  re- 
covery by  a  private  individual. 

Rigney  v.  Chicago,  102  111.  64;  Chicago 
V.  Uniof^  Bldg.  Asso.  102  111.  379,  40  Am. 
Rep.  598 ;  Chicago  d  W.  I.  R.  Co.  v.  Ayres, 
106  111.  611;  Parker  v.  Catholic  Bishop,  146 
111.  158,  34  N.  E.  473;  East  St.  Louis  y. 
0*Fly7in,  119  111.  200,  59  Am.  Rep.  795,  10 
N.  E.  395;  Chicago  v.  Burcky,  158  111.  103, 
29  L.  R.  A.  668,  42  N.  E.  178;  Gilbert  v. 
Greeley,  S.  L.  d  P.  R.  Co.  13  Colo.  501,  22 
Pac.  814;  Rochette  v.  Chicago,  M.  d  St.  P. 
R.  Co.  32  Minn.  201,  20  N.  W.  140;  Rude 
v.  St.  Louis,  93  Mo.  408,  6  S.  W.  257. 

Constitutional  or  statutory  provisions  of 
other  states  similar  to  the  provisions  of  the 
Illinois  Constitution,  and  decisions  there- 
under interpreting  the  meaning  and  effect 
of  the  words  "damaged,"  "injured,"  or  "in- 
juriously affected,"  show  that  there  is  no 
liability  in  this  case. 

Colo.  Const.  1876,  art.  2,  8  16;  Gilbert  v. 
Greeley,  S.  L.  d  P.  R.  Co.  13  Colo.  501,  22 
Pac.  814;  Peel  y.  Atlanta,  85  Ga.  138,  8  L. 
R.  A.  787,  11  8.  E.  582;  Austin  v.  Augusta 
Terminal  R.  Co.  108  Ga.  671,  47  L.  R.  A. 
755,  34  8.  E.  852;  Louisville  S.  R.  Co.  v. 
Hooe,  18  Ky.  L.  Rep.  521,  35  8.  W.  266,  38 
S.  W.  131;  Proprietors  of  Locks  d  Canals 
V.  Nashua  d  L.  R.  Corp.  10  Cush.  385 ;  Pres- 
brey V.  Old  CoTony  d  N.  R.  Co.  103  Mass. 
1 ;  Rude  v.  St.  Louis,  93  Mo.  408,  6  8.  W. 
257 ;  Omaha  v.  Kramer,  25  Neb.  489,  41  N. 
W.  295;  Columbia  Delaware  Bridge  Co.  v. 
Qeisse,  36  N.  J.  L.  658;  Pennsylvania  R. 
Co.  V.  Marchani,  119  Pa.  541,  13  Atl.  690; 
Texas  d  8.  R.  Co.  v.  Meadows,  73  Tex.  32, 
sub  nom.  Trinity  d  8.  R.  Co.  v.  Meadows, 
3  L.  R.  A.  665,  11  8.  W.  145;  Jordan  v.  Ben- 
wood,  42  W.  Va.  312,  36  L.  R.  A.  619,  26  S. 
E.  200. 

To  authorize  a  recovery,  it  must  be  af- 
firmatively  shown   by  the  parties   seeking 
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io  recover  that  the  railroad  was  not  proper- 
ly constructed,  and  was  not  operated  in  a 
•careful  and  skilful  manner. 

Lake  Street  Elev.  R.  Co,  v.  Brooks,  90 
111.  App.  173;  Louieville  Southern  R.  Co. 
V.  Hooe,  18  Ky.  L.  Rep.  621,  36  S.  W.  266, 
38  S.  VV.  131. 

The  measure  of  damages  in  condemnation 
eases  does  not  apply  to  suits  brought  to  re- 
cover for  consequential  injuries. 

Lewis,  Em.  Dom.  2d  ed.  §§  471  A,  2.36; 
Randolph,  Em.  Dom.  SS  136,  256;  Chicago, 
B.  d  Q,  R.  Co,  V.  McGinnia,  79  111.  269; 
J^reebrey  v.  Old  Colony  d  N,  R.  Co.  103 
Mass.  1. 

Carter,  J.,  delivered  the  opinion  of  the 
•court: 

This  is  an  appeal  by  the  plaintiff  below 
from  a  judgment  of  the  circuit  court  ren- 
•dered  in  bar  of  her  action  and  for  costs. 
The  question  presented  involves  the  con- 
struction of  the  1st  clause  of  §  13  of  arti- 
cle 2  of  the  Constitution:  "Private  prop- 
erty shall  not  be  taken  or  damaged  for  pub- 
lic use  without  just  compensation."  In 
1888  the  plaintiff,  owning  two  lots  fronting 
vest  on  Ashland  boulevard,  in  Chicago, 
erected  thereon  an  expensive  apartment 
liuilding.  In  1892  the  defendant  below  ob- 
tained, by  purchase  and  condemnation,  a 
right  of  way  ninning  east  and  west  through 
the  same  block,  and  located  and  thereafter 
constructed  on  such  right  of  way  north  of 
plaintiff's  premises  its  elevated  railway, 
and  has  since  1896  run  its  cars  on  said  rail- 
way, propelled  by  electricity,  crossing  Ash- 
land boulevard  31  feet  north  of  plaintiff's 
tuilding.  The  road  consists  of  four  tracks 
•on  a  steel  structure  elevated  14^  feet  from 
the  ground,  over  which  1,664  trains,  of  from 
three  to  five  cars  each,  pass  plaintiff's  prop- 
erty and  cross  the  boulevard  daily.  To  re- 
cover damages  to  her  property  caused  by  the 
<?0Qstruction  and  operation  of  defendant's 
road  the  plaintiff  brought  this  action,  and 
48  grounds  of  recovery  alleged  in  the  first 
eount  of  her  declaration  that  by  the  con- 
struction and  operation  of  the  road  the 
street  is  darkened,  the  light  cut  off  from 
ter  house,  the  view  down  the  boulevard  ob- 
structed, and  the  entrance  to  the  premises 
interfered  with  and  rendered  unsafe.  The 
Mcond  count  charges  that  on  account  of  the 
darkening  of  the  boulevard  and  the  running 
of  trains  over  it  the  premises  are  deprived 
of  air,  ventilation,  and  quiet,  passage  along 
the  boulevard  to  and  from  the  premises  has 
been  and  is  interrupted,  and  access  thereto 
has  been  impaired,  and  the  soil  and  build- 
ings are  disturbed,  vibrated,  shaken,  and 
damaged,  and  trains  are  operated  over  the 
Mnicture  with  great  noise,  caused  by  rumbl- 
ing and  squeaking  of  wheels,  and  other 
noises  connected  with  the  operation  of  an 
elevated  railroad,  so  as  continually  to  dis- 
turb and  destroy  the  peace  and  quiet  of  tho 
1)remi8es.  The  third  count  charges  that  the 
appellee  is  a  railway  corporation  authorized 
^7  the  laws  of  this  state  to  take  and  dam 
•ge  private  property  necessary  for  the  con 


making  just  compensation  therefor,  and 
that  it  has  constructed  and  is  operating  its 
road  within  19  feet  of  appellant's  property, 
and  has  damaged  it  in  the  sum  of  $20,000, 
but  has  made  her  no  compensation,  as  re- 
quired by  the  Constitution  and  laws  of  Illi- 
nois. To  this  declaration  the  appellee 
pleaded  the  general  issue.  Upon  the  trial 
the  court  excluded  the  evidence,  and  directed 
the  jury  to  find  defendant  not  guilty. 

There  was  no  charge  or  proof  that  the 
road  was  negligently  constructed  or  oper- 
ated, but  only  that  by  the  construction  and 
operation  of  the  road  so  near  to  appellant's 
property,  and  across  the  public  street  there, 
her  property  was  damaged  for  public  use, 
within  the  meaning  of  the  Constitution, 
for  wliich  no  compensation  has  been  made, 
and  for  which  she  is  entitled  to  recover. 
The  road  was  located  and  constructed  by 
the  company  in  accordance  with  lawful  au- 
thority, and  upon  its  own  land  or  right  of 
way,  and  not  in  any  public  street  or  alley, 
except  where  it  crosses  streets  or  alleys  by 
authority  lawfully  granted.  For  the  pur- 
poses of  this  case  it  must  be  assumed,  from 
the  record,  that  it  was  carefully  constructed 
and  carefully  operated,  and  that  by  such 
construction  and  operation  it  did  not  inju- 
riously affect  the  property  of  others,  or  the 
property  in  question  of  the  plaintiff,  any 
more  than  any  such  property  would  be  af- 
fected in  any  case  by  the  construction  and 
operation  of  such  a  road  so  near  to  such 
property.  Ashland  boulevard,  running 
north  and  south  in  front  of  plaintiff's  prop- 
erty, was  100  feet  wide,  and  had  been  paved 
and  beautified  as  a  residence  street.  Con- 
gress street  runs  east  and  west  60  feet  south 
of  plaintiff's  premises,  there  being  another 
building  between  plaintiff's  and  Congress 
street.  The  record  shows  that  no  unusual 
noise  or  vibration  of  plaintiff's  property 
was  caused  by  the  company  in  the  matter 
complained  of.  Access  to  her  property 
from  any  public  street  or  alley  was  not  cut 
off  or  injuriously  affected.  In  short,  what- 
ever damages  were  sustained  by  the  plain- 
tiff w^re  such,  and  only  such,  as  were  com- 
mon to  the  public  generally. 

In  Rigney  v.  Chicago,  102  111.  64,  this 
court  allowed  a  recovery  against  the  city 
for  damages  to  the  plaintiff's  property 
caused  by  the  construction  of  a  viaduct,  on 
the  ground  that  it  cut  off  access  from  the 
public  street  to  plaintiff's  property.  In 
that  case  the  court  discussed  the  rule  at 
common  law,  and  said  (p.  70):  "It  is  a 
well-recognized  principle  that  where  a  thing 
not  malum  in  se  is  authorized  to  be  done 
by  a  valid  act  of  the  legislature,  and  it -is 
performed  with  due  care  and  skill,  in  strict 
conformity  with  the  provisions  of  the  act, 
its  performance  cannot,  by  the  common  law, 
be  made  the  ground  of  an  action,  however 
much  one  may  be  injured  by  it," — citing 
cases.  And  further  said,  in  substance,  that 
under  the  Constitution  of  1848,  which  pro- 
hibited the  taking  of  private  property  for 
public  use  without  just  compensation,  any 
^    .  ^  ^     ,.  _„   ^   ___   actual  physical  invasion  or  direct  physical 

•tniction  and  operation  of  its  road  upon '  injury  to  property  in  such  cases  was  re- 
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garded  ««  a  taking.  Then,  after  a  further 
discussion  of  the  question  at  issue  in  that 
case  and  a  review  of  previous  cases,  it  was 
further  said  (p.  80) :  "The  question  then 
recurs.  What  additional  class  of  cases  did 
the  framers  of  the  new  Constitution  intend 
to  provide  for  which  are  not  embraced  in 
the  old?  While  it  is  clear  that  the  present 
Constitution  was  intended  to  aiTord  redress 
in  a  certain  class  of  cases  for  which  there 
was  no  remedy  under  the  old  Constitution, 
yet  we  think  it  equally  clear  that  it  was  not 
intended  to  reach  every  possible  injury  that 
might  be  occasioned  by  a  public  improve- 
ment. There  are  certain  injuries  which  are 
necessiirily  incident  to  the  ownership  of 
property  in  towns  or  cities,  which  directly 
impair  the  value  of  private  property,  for 
which  the  law  does  not  and  never  has  af- 
forded any  relief.  For  instance,  the  build- 
ing of  a  jail,  police  station,  or  the  like  will 
generally  cause  a  direct  depreciation  in  the 
value  of  neighboring  property,  yet  that  is 
clearly  a  case  of  damnum  ahsque  injuria. 
So  as  to  an  obstruction  in  a  public  street, — 
if  it  does  not  practically  affect  the  use  or 
enjoyment  of  neighboring  property,  and 
thereby  impair  its  value,  no  action  will  lie. 
In  all  ca^es,  to  warrant  a  recovery  it  must 
appear  there  has  been  some  direct  physical 
disturbance  of  a  right,  either  public  or  pri- 
vate, which  the  plaintiff  enjoys  in  connec- 
tion with  his  property,  and  which  gives  to 
it  an  additional  value,  and  that  by  reason 
of  such  disturbance  he  has  sustained  a  spe- 
cial damage  with  respect  to  his  property 
in  excess  of  that  sustained  by  the  public 
generally.  In  the  absence  of  any  statutory 
or  constitutional  provisions  on  the  subject 
the  common  law  afforded  redress  in  all  such 
cases,  and  we  have  no  doubt  it  was  the  in- 
tention of  the  framers  of  the  present  Consti- 
tution to  require  compensation  to  be  made 
in  all  cases  where,  but  for  some  legislative 
enactment,  an  action  would  lie  by  the  com- 
mon law." 

That  case,  ever  since  its  decision,  has 
been  regarded  as  laying  down  the  proper 
rule  on  the  subject,  and  is,  we  thin}c,  con- 
clusive of  the  case  at  bar.  Here  there  has 
been  no  direct  physical  disturbance  of  any 
right,  public  or  private,  which  the  plain- 
tiff enjoys  in  connection  with  her  property, 
and  which  gives  to  it  an  additional  value, 
whereby  she  has  sustained  a  special  damage 
in  excess  of  that  sustained  by  the  public 
generally.  The  damages  sued  for  are  of 
the  same  kind  and  character  as  those 
sustained  by  the  public  generally  it 
the  ownership  of  property,  which  prop- 
erty may  have  been  lessened  in  value 
by  the  construction  and  operation  of 
the  road.  Noise,  the  obstruction  of  light 
and  of  view,  are  necessary  incidents  of  the 
construction  and  operation  of  such  roads, 
and  if  every  property  owner  could  recover 
in  all  such  cases  the  making  of  public  im- 
provements would  become  practically  im- 
possible. This  road  is  not  constructed 
along  the  street  in  front  of  the  plaintiff's 
property,  thus  injuring  or  destroying  a  pub- ! 
lie  right  which  she  enjoyed  in  connection 
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with  her  property,  but,  as  before  said,  it  i» 
constructed  on  its  own  land  or  right  of 
way.  ITierefore,  what  the  rights  of  an  abut- 
ter would  be  in  such  a  case  it  is  not  nec- 
essary to  consider.  In  Illinois  C.  R.  Co.  y» 
Orahill,  50  111.  241,  in  speaking  of  the  an* 
noyances  of  running  engines,  the  escape  of 
steam,  etc.,  near  Uie  plaintiff's  premises,, 
this  court  said  (p.  244) :  "Such  conse- 
quences of  the  construction  and  use  of  rail- 
roads must  be  borne  by  all  living  near  them^ 
without  complaint  and  without  hope  of  re- 
dress, for  they  are  inseparable  from  the  pur- 
poses and  objects  of  such  stJ^uctures,  but 
that  a  recovery  can  and  should  be  had  for 
such  damages  as  arise  out  of  the  careless 
and  negligent  acts  of  a  railroad  company 
in  regard  to  any  usual  and  necessary  ajv 
purtenauce  to  their  road  cannot  be  denied."' 
Chicago  v.  Union  Stock  Yards  d  Transit 
Co,  Iti4  111.  224,  35  L.  R.  A.  281,  45  N.  K. 
430.  A  railroad  constructed  and  operated 
by  authority  of  law  cannot  be  a  nuisance^ 
and  there  was  no  right  of  action  at  common 
law  for  the  depreciation  in  value  of  prop- 
erty so  caused.  The  company  is  liable  for 
negligent  or  wilful  injury,  as  others  are,, 
but  not  for  doing  the  things  which  the  law 
authorizes  it  to  do.  Nor  can  we  agree  that 
the  Constitution  of  1870  gives,  or  was  in- 
^ended  to  give,  a  remedy  for  all  incidental 
losses,  or  for  the  depreciation  of  the  value 
of  property,  caused  by  the  construction  and 
operation  of  railroads  in  the  vicinity;  but, 
as  said  in  the  Rigney  Case,  it  was  intended 
only  to  restore  a  remedy  which  existed  at 
common  law,  but  which  had  been  denied  by 
legislation  and  the  Constitution  of  1848. 

We  are  referred  to  Chicago,  P.  d  8t.  L.  R^ 
Co.  V.  Leah,  152  111.  249,  38  N.  E.  556,  and 
Chicago,  M.  d  8L  P.  R,  Co.  v.  Darke,  14» 
111.  226,  36  X.  £.  750,  as  announcing  a  dif- 
ferent doctrine.  There  may  be  in  the  opin- 
ions in  those  cases  some  expressions  which,, 
considered  alone  and  without  reference  to 
the  cases  there  under  consideration,  might 
tend  to  support  the  views  of  counsel  for  ap- 
pellant, but  those  decisions  are  in  full  ac- 
cord with  the  Rigney  Case  and  with  this,, 
and  the  Rigney  Case  was  cited  as  authority 
in  the  Leah  Case.  In  the  latter  case  tho 
premises  of  plaintiff  had  their  front  on  a 
narrow  street  20  feet  in  width,  and  the  de- 
fendant's railroad  crossed  this  street  diago- 
nally, opposite  the  plaintiff's  premises, 
within  6A  feet  thereof,  and  said  street  af- 
forded the  only  approach  to  said  premises. 
In  that  case  it  is  clear  that  there  was  a  di 
-rect  physical  disturbance  of  a  public  ri^ht 
which  the  plaintiff  enjoyed  in  connectioi^ 
with  his  property,  which  right  gave  to  it 
an  additional  value,  and  that  he  sustained 
special  damages  with  respect  to  his  prop- 
eity  different  from  and  in  excess  of  that  sus- 
tained by  the  public  generally.  W'hile- 
there  may  not  have  been  a  direct  physical 
injury  to  the  corpus  of  the  property,  there 
'.ras  such  an  injury  to  the  owner's  right  of 
uoeess  to  and  use  and  enjoyment  of  the 
property  which  was  not  common  to  the  pub- 
lic generally.  So,  too,  in  the  Darke  Case, 
While  the  road  was  not  located  ir  the  pub- 


IWi. 


Aldrich  y.  Mbtbofolitan  West  Side  Elbyatbd  R.  Co. 


248 


lie  street,  but  on  the  company's  right  of 
way,  yet  the  gravamen  of  the  action  was 
Uiat  cinders,  ashes,  and  smoke  were  thrown 
and  blown  onto  the  plaintiff's  premises  in 
a  considerable  amount,  and  that  the  value 
ci  her  premises  was  depreciated  by  that 
cause.  It  cannot,  therefore,  be  said  thAt 
there  was  no  direct  physical  injury  to  the 
property,  or  of  a  right  which  she  enjoyed 
therein,  which  caused  special  damages  to 
her  which  were  not  suffered  by  others  of 
the  public  generally  in  the  use  of  their 
proi)erty.  In  the  case  at  bar  the  trains 
were  run  by  electricity,  and  it  is  not  can- 
tended  that  there  were  thrown  or  deposited 
on  the  plaintiff's  property  any  cinders  or 
other  material  si^bstances,  nor  that  there 
was  any  unusual  noise  or  vibration  or  jar- 
ring of  the  earth.  Whatever  damage  plain- 
tiff may  have  suffered  in  depreciation  oi  the 
value  of  her  property  was  of  the  same  kind 
and  character  as  that  suffered  by  the  pub- 


lic generally,  and  common  to  the  owners 
of  property  in  a  large  city,  where  noise, 
confusion,  and  the  disturbance  of  quiet  ap- 
pear to  be  the  necessary  results  of  the  activ- 
ities of  city  life. 

The  proof  admitted  and  that  offered  on 
the  trial  in  this  case  would  not  sustain  in 
full  the  allegations  of  the  declaration,  which 
in  some  of  the  counts  stated  a  sood  cause 
of  action,  and  what  we  have  said  is  based 
upon  the  record  as  it  stood  on  the  trial  of 
the  case  and  as  we  have  stated  it  to  be.  For 
example,  there  was  no  proof  that  entrance 
to  plaintiff's  premises  from  the  street  was 
interfered  with  or  rendered  unsafe. 

The  judgment  toill  be  affirmed. 

Macmder,  J.,  does  not  concur. 

Petition  for  rehearing  denied  April  3, 
1902. 
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1.  The  title  "An  ordinance  to  Regu- 
late Bleycles"  is  safficlent  to  cover  a  pro- 
Tislon  requiring  the  use  of  lamps  by  bicy- 
clists Qslng  the  streets  of  the  city  after  dark. 

1.  An  ordinance  reanirinff  bicycle 
riders  to  carry  lamps  Is  not  unconatl- 
tntlonal  because  not  applying  to  other  si- 
lently running  vehicles. 

8.  The  equal  pri^ileses  and  Immnni- 
tlea  of  a  bicycle  rider  are  not  Infringed  by 
requiring  him  to  carry  a  light  after  dark. 

4.  Anthority  to  provide  for  the  safety 
of  its  Inhabitants  will  give  a  municipal- 
ity power  to  require  bicyclists  using  its 
streets  after  dark  to  carry  lights. 

(January  28,  1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Polk  County 
eonvicting   him   of   violating   an   ordinance 
prohibiting  the  ridinff  of  bicycles  after  dark 
without  carrying  lights  on  them.    Affirmed. 
The  facts  are  stated  in  the  opinion, 
ilfr.  H.  E.  IionK  for  appellant. 
Mr,  M.  H.  Colieii  for  appellee. 

Sherwin,  J.,  delivered  the  opinion  of  the 
court: 

On  the  2d  day  of  July,  1894,  the  following 
ordinance  was  passed  by  the  city  council  of 
Dee  Moines:  "An  Ordinance  to  Regulate 
Bicycles.  ...  §  290.  Riding  without 
Light.  That  it  shall  be  unlawful  for  any 
person  to  ride  any  bicycle  upon  the  streets 
after  dark  and  before  daylight  without  car- 

NoTi. — For  extensive  note  as  to  bicycle  law. 
Including  regulations  requiring  cyclists  to  car- 
ry belli  and  lamps^  see  Taylor  v.  Union  Trac- 
tion Co.  (Pa.)  47  L.  R.  A.  289. 
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rying  or  having  a  sufficient  light  to  be  easily 
seen  the  distance  of  at  least  one  block.  Any 
person  found  guilty  of  violating  this  ordi- 
nance shall  be  fined  not  less  than  $1.00  nor 
more  than  $20.00,  and  stand  committed  to 
jail  until  such  fine  and  costs  are  paid.'' 

The  title  of  this  ordinance  is  expressed 
with  sufficient  clearness,  and  is  broad  enough 
to  cover  the  use  of  bicycles  on  the  streets 
of  the  city.  Dill.  Mun.  Corp.  3d  ed.  §  51; 
Morford  v.  Unger,  8  Iowa,  82;  State  ew  rel. 
Witter  V.  Forkner,  94  Iowa,  1,  28  L.  R.  A. 
206,  62  N.  W.  772;  State  v.  Barge,  82  Minn. 
250,  53  L.  R.  A.  428,  84  N.  W.  912,  1116. 

Nor  is  the  ordinance  in  conflict  with  and 
contrary  to  §  6  of  article  1  of  the  Consti- 
tution of  this  state,  because  it  applies  only 
to  bicycles,  and  not  to  riders  or  users  of 
other  silently  running  vehicles.  It  applies 
to  all  riders  of  bicycles,  as  a  class,  and  is 
for  this  reason  sufficient  and  reasonable. 
Icuca  R.  Land  Co.  v.  Soper,  39  Iowa,  112; 
Primghar  Stale  Bank  v.  Rerick,  96  Iowa, 
238,  64  N.  W.  801.  In  the  early  history  of 
bicycles,  some  of  the  courts  were  inclined 
to  the  view  that  they  were  such  an  innova- 
tion on  the  use  of  Uie  highways  that  they 
were  not  entitled  to  the  same  protection  as 
other  vehicles.  See  State  v.  Yopp,  97  N.  C. 
477,  2  S.  E.  458.  But  they  are  now  gen- 
erally treated  as  vehicles  having  a  common 
right  to  the  use  of  the  streets  and  highways. 
See  Taylor  v.  Union  Traction  Co.  (Pa.)  47 
L.  R.  A.  289,  note.  And  they  are  subject  to 
all  just  and  reasonable  requirements  for  the 
safety  and  convenience  of  other  users  of 
such  streets  and  highways.  That  a  munici- 
pal corporation  has  absolute  control  of  its 
streets  is  generally  conceded,  and  it  is  equal- 
ly as  true  that  it  may  enact  such  ordinances 
governing  the  use  thereof  as  shall  be  neces- 
sary, in  its  judgment,  to  protect  the  public, 
providing  they  are  reasonable;  and  if  it  does 
this  without  undue  discrimination,  and  all 
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who  are  subject  to  the  ordinance  are  treated 
alike,  under  similar  circumstances  and  con- 
ditions, as  to  privileges  conferred  and  lia- 
bilities imposed,  equal  protection  of  the  laws 
is  not  denied.  The  noiseless,  swift,  and  light 
character  of  a  bicycle  distinguishes  it  from 
all  other  yehicles  used  on  the  highways.  In 
the  night,  on  a  paved  street,  it  is  as  silent 
as  death.  It  glides  alons  without  any  of  the 
noise  made  b;^  horses  drawing  a  carriage. 
Its  ap})roach  is  generally  unheralded,  and 
l^edestrians  who  are  called  upon  to  cross  a 
street  are  usually  without  warning  of  its 
proximity  until  a  "swish"  advises  them  that 
it  has  passed.  That  vehicles  that  are  more 
dangerous  to  the  public  than  others  may  be 
regulated  hv  ordinance,  we  do  not  doubt; 
and  a  requirement  that  bicycle  riders  use 
lamps  during  the  niffht  is  but  a  just  and 
reasonable  exercise  of  control  over  the  pub- 
lic highways  for  the  protection  of  others 
whose  rights  thereon  are  as  ffseat  as  theirs. 
Tricycles,  quadricycles,  and  rubber-tired 
buggies  are  not  of  the  same  class  as  bicy- 
cles. Wheeler  v.  Boone,  108  Iowa,  236,  44 
L.  R,  A.  821,  78  N.  W.  909. 

Kor  do  we  think  the  ordinance  in  question 
inhibited  by  9  1  of  article  14  of  the  Consti- 
tution of  tile  United  States.  The  privilege 
of  using  a  public  street  is  always  to  be  reg- 
ulated so  as  to  protect  the  equal  rights  of 
others. 

We  are  clearly  of  the  opinion  that  the 
council  had  implied,*  if  not  direct^  power  to 
pass  an  ordinance  reflating  the  use  of  its 
streets  by  vehicles  b^ore  §  754  of  the  Code 
of  1897  was  passed.  Under  §  482  of  the 
Code  of  1873,  it  had  power  to  provide  for 
the  safety  of  its  inhabitants,  and  it  must 
be  conceded  that  this  is  the  only  purpose  of 
the  ordinance  in  question. 

The  judgment  ie  affirmed. 

Rehearing  denied. 


STATE  of  Iowa  e«  rcL  Win  S.  WHITE, 
iipp*., 

V. 

W.  H.  BARKER  et  al 


John  E.  ROBSON,  Intervener,  Appt. 


(. 
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1*  A  resident  of  a  eity  and  contribu- 
tor to  the  support  of  Its  crater-sup- 
plT  system  is  interested  in  the  appoint- 
ment of  trustees  for  the  system  under  a  state 
statute,  so  as  to  be  entitled  to  maintain  quo 
warranto  proceedings  to  test  the  validity  of 
the  appointment  under  a  statute  authoris- 
ing any  citizen  having  an  interest  in  the 
question  to  institute  the  proceeding  upon 
refusal  of  the  county  attorney  to  do  so. 


2.  The  superintendent  of  a  munlelpal 
water-supply  STstem  has  sufficient  In- 
terest in  the  validity  of  a  statute  provid- 
ing for  the  appointment  of  trustees  and  a 
new  superintendent  for  the  system  to  be  en- 
titled to  maintain  quo  warranto  proceedings 
to  test  its  validity. 

8.  The  written  Constitution  will  be 
oonstrued  In  the  light  of  the  right  of 
municipal   self-government. 

4.  The  eatabllshment  and  oontrol  of  a 
water-supply  ays  tern  !■  a  matter  that 
pertains  to  the  municipality,  and  the  legis- 
lature cannot  talce  the  management  of  the 
system  away  from  the  appointees  of  the 
municipality,  and  vest  it  in  persons  for 
whose  selection  it  provides. 

5.  The  power  of  ehoosins  the  aaana- 
Sers  of  a  municipal  ivater-supply 
system  cannot  be  v<^ed  by  the  legislature 
in  the  Judges  of  a  court  created  by  the 
Constitution. 

(February  18,  1902.) 

APPEAL  by  plaintiff  and  intervener  from 
a  judgment  of  the  District  Codrt  for 
Woodbuiy  County  in  favor  of  defendants  in 
a  quo  warranto  proceeding  to  test  the  valid- 
ity of  the  appointment  of  defendants  as  trus- 
tees and  officers  of  the  waterworks  system. 
Reversed, 

Statement  by  Deemer»  J.: 

Quo  warranto  proceedings  to  test  the  va- 
lidity of  the  appointment  of  defendants  as 
a  board  of  waterworks  trustees,  and  of  de- 
fendant Spaulding  as  superintendent  of  the 
waterworks  system  of  ttie  city  of  Sioax 
City,  and  to  test  the  constitutionality  of 
certain  acts  of  the  leffislature  authorizing 
the  appointment  of  sucn  officiab  by  the  dis- 
trict court  of  the  county.  The  trial  court 
dismissed  the  petitions,  and  the  plaintiff  and 
the  intervener  appeal. 

Messrs.  F.  E.  Gill,  Qnlok  ft  Oartert 
and  Swan,  Iiawrenoe,  *  Swan,  for  ap- 
pellants : 

Quo  warranto  lies  where  the  office  or 
franchise  is  being  usurped. 

Cochran  v.  McCleary,  22  Iowa,  76;  DeS' 
mond  V.  McCarthy,  17  Iowa,  625. 

Quo  warranto  will  lie  against  all  of  the 
defendants  who  claim  tiiat  they  were 
elected  or  appointed,  to  test  their  right  to 
the  office. 

fitate  €9  rel.  Ferine  v.  Van  Beek,  87  Iowa, 
569,  19  L.  R.  A.  622,  64  N.  W.  525;  State 
v.  Simpkins,  77  Iowa,  676,  42  N.  W.  616; 
State  v.  Minton,  49  Iowa,  591;  State  v. 
O'Brien,  47  Ohio  St.  464,  25  N.  E.  121 ;  State 
V.  Reams,  47  Ohio  St.  566,  26  N.  E.  1027 ; 
Hughes  v.  Felton,  11  Colo.  489,  19  Pac.  444; 
Cochran  v.  McCleary,^  22  Iowa,  75. 

Quo  warranto  lies  in  an^  case  where  the 
person  against  whom  it  is  brought  holds 


Note. — For  earlier  cases  in  this  aeries  as  to 
Interference  by  legislature  with  right  of  munic- 
ipality to  local  self-government,  see  State  ex 
rel.  Bulkeley  v.  Williams  (Conn.)  48  L.  R.  A. 
465,  and  note;  Newport  v.  Horton  (R.  I.)  50 
L.  R.  A.  330,  and  note;  O'Connor  v.  Fond  du 
Lac  (Wis.)  53  L.  R.  A.  831 ;  Com.  ew  rel.  Eikln 
67  L.  R.  A. 


V.  Moir  (Ps.)  63  L.  R.  A.  837:  Redell  v. 
Moores  (Neb.)  56  L.  R.  A.  740;  State  as  rel. 
Geake  v.  Fox  (Ind.)  56  L.  R.  A.  808;  and 
Americus  v.  Perry  (Ga.)  ante,  230. 

As  to  who  may  attack  constitutionality  of 
statute,  see  Plumb  v.  Christie  (Ga.)  42  L.  R. 
A.  181. 
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the  office  without  authority  of  law,  whether 
his  original  holdine  thereof  was  lawful  or 
unlawful,  and  wheuier  any  person  is  or  is 
Dot  entitled  to  the  same. 

People  ew  rel.  Swift  v.  Bingham,  82  Cal. 
238,  22  Pac,  1039;  Osgood  v.  Jones,  60  N. 
H.  543;  People  v.  Sweeting,  2  Johns.  184; 
Hyde  v.  State,  52  Miss.  665;  State  ex  rel, 
Lewie  v.  Young,  4  Iowa,  661;  State  ex  rel. 
Rice  ▼.  Marehall  County  Judge,  7  Iowa, 
186. 

Quo  warranto  lies  where  the  statute  un- 
der which  he  holds  is  alleged  to  be  uncon- 
stitutional^ and  it  ,is  the  proper  form  oi 
action. 

People  ex  rel.  Atty.  Gen.  y.  Holihan,  29 
Mich.  116;  Dullam  v.  Willson,  53  Mich.  392, 
51  Am.  Rep.  128,  19  N.  W.  112;  State  ex 
rel  West  y.  Des  Moines,  96  Iowa,  621,  31 
L.  R.  A.  186,  66  N.  W.  818;  State  ex  rel. 
Atty.  Gen.  v.  Moores,  66  Neb.  480,  41  L.  R. 
A.  624,  76  K.  W.  176;  State  ex  rel.  Lewis 
T.  Young,  4  Iowa,  661;  Iowa  Code,  9  4313; 
2  Dill.  Mun.  Corp.  3d  ed.  {  896;  Cochran  v. 
McCleary,  22  Iowa,  75;  State  v.  Independ- 
ent School  Diet.  29  Iowa,  264;  State  v.  In- 
dependent School  Dist.  No.  6,  46  Iowa,  426. 

The  interest  which  one  who  is  a  citizen 
and  a  tAxpayer  has  in  the  due  administration 
of  public  affairs  will  entitle  him  to  main- 
tain the  proceeding  if  its  object  is  merely 
to  oust  a  person  unlawfully  holding  a  pub- 
lie  office. 

People  ex  rel.  Barton  v.  Londoner,  13 
Cola  303,  6  L.  R.  A.  444,  22  Pac.  764; 
Churchill  v.  Walker,  68  Ga.  681;  Com.  ex 
rel.  Yard  v.  Meeser,  44  Pa,  341;  State  ex 
rel.  Waterhury  v.  Martin,  46  Conn.  479; 
State  ex  rel.  Atty.  Gen.  y.  Vail,  53  Mo.  97; 
8t^e  ex  rel.  Richards  y.  Hammer,  42  X. 
J.  L.  436. 

Any  citizen  may  be  a  relator. 

State  ex  rel.  Rice  v.  Marshall  County 
Judge,  7  Iowa,  186;  State  ex  rel.  Byers  v. 
Bailey,  7  Iowa,  396;  People  ex  rel.  Case  v. 
Collins,  19  Wend.  66;  Brookman  v.  Creston, 
70  Iowa,  587,  44  N.  W.  822;  People  ex  rel. 
Barton  y.  Jjondoner,  13  Colo.  303,  6  L.  R. 
A.  444,  22  Pac.  764;  Pike  County  v.  Peo- 
ple ex  rel.  Metz,  11  111.  202;  Napier  y.  Poe, 
12  Ga.  170;  State  ex  rel.  Richards  v.  Ham- 
mer, 42  N.  J.  L.  435;  Taggart  ex  rel.  Jack- 
son ▼.  James,  73  Mich.  234,  41  N.  W.  262; 
State  ex  rel.  Atty.  Gen.  y.  Cunningham,  81 
Wis.  440,  16  L.  R.  A.  661,  51  N.  W.  724, 
83  Wis.  90,  17  L.  R.  A.  146,  53  N.  W.  35; 
Oiddings  y.  Blacker,  93  Mich.  1,  16  L.  R.  A. 
402.  52  N.  W.  944. 

The  law  in  question  is  a  yiolation  of  art. 
3,  f  1,  which  requires  that  the  government 
be  divided  into  three  separate  departments. 

Evaneville  y.  State  ex  rel.  Blend,  118  Ind. 
426,  4  L.  R.  A.  9.3,  21  N.  E.  267;  State  ex 
rel.  Jameson  v.  Denny,  118  Ind.  388,  4  L. 
R.  A  79,  21  N.  E.  2.52;  Cooley,  Const.  Lim. 
0th  ed.  p.  104;  State  ex  rel.  Hovey  v.  Noble, 
118  Ind.  350,  4  L.  R.  A.  101.  21  N.  E.  244; 
Case  of  Election  Supers.  114  Mass.  247,  19 
Am.  Rep.  341 ;  People  ex  rel.  Nichols  v.  Mc- 
Kee,  68  N.  C.  429;  Heinlen  v.  Sullivan,  64 
Cal.  378.  1  Pac.  158:  Smith  v.  Myers,  100 
Ind.  1,  68  Am.  Rep.  375,  9  N.  E.  692;  Wright 
67LKA. 


y.  Defrees,  8  Ind.  298;   Butler  y.  State,  97 
Ind.  377. 

Constitutional  restraints  are  overstepped 
when  one  department  of  government  at- 
tempts to  exercise  powers  exclusively  be* 
longing  to  another. 

People  ex  rel.  Bolton  v.  Alhertson,  65  N. 
Y.  50;  People  ex  rel.  Le  Roy  v.  Uurlbut, 
24  Mich.  44,  9  Am.  Rep.  103. 

Where  business  of  cities  is  administered 
through  different  departments  the  power  to 
appoint  is  an  executive  power. 

Atty.  Gen-  v.  Vamum,  167  Mass.  477,  46 
N.  E.  1 ;  State  ex  rel.  Collett  v.  Gorby,  122 
Ind.  17,  23  N.  E.  678;  State  ex  rel.  Clark 
V.  Haworth,  122  Ind.  462,  7  L.  R.  A.  240, 
^3  N.  E.  946;  Evansville  v.  State  ex  rel. 
Blend,  118  Ind.  426,  4  L.  R.  A  93,  21  N. 
E.  267;  State  ex  rel.  Worrell  y.  Peelle,  121 
Ind.  495,  22  N.  E.  654. 

An  appointment  to  office  is  an  executivet 
and  not  a  judicial,  fimction. 

State  ex  rel.  Coogan  v.  Barbour,  63  Conn. 
86,  65  Am.  Rep.  66,  22  Atl.  686;  Taylor  v. 
Com.  3  J.  J.  Marsh.  401;  Evansville  v. 
State  ex  rel.  Blend,  lU  Ind.  426,  4  L.  R. 
A  93,  21  N.  £.  267;  State  etb  rel.  Atty.  Gen. 
y.  Covington,  29  Ohio  St.  116;  State  ex  rel. 
Jameson  v.  Denny,  118  Ind.  388,  4  L.  R. 
A.  79,  21  N.  E.  252;  State  ex  rel.  Yanoey  v. 
Hyde,  121  Ind.  20,  22  N.  £.  644;  Houseman 
y.  Montgomery,  58  Mich.  364,  26  N.  W. 
369;  Smith  y.  Strother,  68  Cal.  194,  8  Pac. 
852;  Norwalk  Street  R.  Go's  Appeal,  69 
Conn.  676,  39  L.  R.  A.  794,  37  Atl.  1080,  3& 
Atl.  708;  Steenerson  y.  Great  Northern  R, 
Co.  69  Minn.  363,  72  N.  W.  716;  State  em 
rel.  Railroad  d  W.  Commission  v.  Chicago,. 
M.  d  St.  P.  R.  Co.  28  Minn.  298,  37  N.  W. 
782 ;  Foreman  y.  Hennepin  County,  64  Minn^ 
371,  67  N.  W.  207;  State  ex  rel.  HaJtn  v. 
Young,  29  Minn.  474,  9  N.  W.  737;  Reagan 
y.  Farmers'  Loan  d  T.  Co.  164  U.  8.  362, 
38  L.  ed.  1014,  4  Inters.  Com.  Rep.  660^ 
14  Sup.  Ct.  Rep.  1047. 

The  appointment  of  the  board  of  water- 
works trustees  is  a  function  that  cannot  be 
laid  upon  the  courts,  not  being  judicial ;  and 
the  court  has  no  power,  except  that  given 
to  it  by  the  Constitution. 

Houseman  v.  Montgomery,  68  Mich.  364, 
26  N.  W.  369;  Manistee  v.  Harley,  79  Mich. 
238,  44  N.  W.  603;  People  ex  rel.  Simmons 
V.  Sanderson,  30  Cal.  160;  Foreman  y.  Hen- 
nepin County,  64  Minn.  371,  67  N.  W.  207; 
People  ex  rel.  Bolton  v.  Albertson,  65  N.  Y. 
50;  People  ex  rel.  Le  Roy  v.  Hurlbut,  21 
Mich.  49.  9  Am.  Rep.  103;  Fleming  v.  Hull, 
73  Iowa,  508,  35  N.  W.  673. 

The  power  vested  by  the  Constitution  in 
the  legislature  cannot  be  delegated  to  the 
court. 

McRae  v.  Grand  Rapids,  L.  d  D.  R.  Co. 
93  Tvlich.  399,  17  L.  R.  A.  750,  53  N.  W.  561. 

The  people  have  riphts  not  named  or  guar- 
anteed expressly  in  the  Constitution. 

State  ex  rel.  Off  v.  Smith,  14  Wis.  501; 
Opinion  of  the  Justices,  7  Mass.  523;  State 
ex  rel.  Ferine  v.  Van  Peek,  87  Iowa,  577,  19 
L.  R.  A.  022,  54  N.  W.  525;  Robertson  v. 
Baldwin,  165  U.  S.  275,  41  L.  ed.  715,  17 
Sup.  Ct.  Rep.  327;    United  States  v.  Ball, 
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163  U.  S,  662,  673;  41  L.  ed.  300,  304,  16 
Sup.  Ct.  Rep.  1193;  Qandy  v.  State,  13  Neb. 
446,  14  N.  W.  143;  Hanson  v.  Vernon,  27 
Iowa,  73,  1  Am.  Rep.  216;  Langdon,  Col. 
History,  pp.  24,  26;  1  Democracy  in  Amer- 
ica, Bowen's  ed.  p.  101. 

The  right  of  local  self-goverzmient  is  the 
right  of  the  individual  citizen;  it  does  not 
belong  to  the  state  or  towns,  counties  or 
cities,  but  to  the  individual,  to  the  people. 

State  ex  rel.  Jameson  v.  Denny,  118  Ind. 
382,  4  L.  R.  A.  79,  21  N.  E.  262;  People  ex 
rel.  Park  Comrs,  v.  Detroit,  28  Mich.  228, 
16  Am.  Rep.  202;  People  ex  rel.  Bolton  v. 
Alhertson,  65  N.  Y.  67 ;  Rathhone  v.  Wirth, 
150  N.  Y.  469,  34  L,  R.  A.  408,  46  N.  E.  16. 

The  people  have  all  governmental  power, 
and  they  possess  all  the  power  and  rights 
that  have  not  been  delegated. 

Pom.  Const.  Law,  9th  ed.  §§  161  et  seq.; 
1  Dill.  Mun.  Corp.  3d  ed.  §  9;  Cooley,  Const. 
Lun.  5th  ed.  225;  People  ex  rel.  he  Roy  v. 
Hurlhut,  24  Mich.  44,  9  Am.  Rep.  103; 
People  ex  rel.  Park  Comrs.  v.  Detroit,  28 
Mich.  228,  16  Am.  Rep.  202;  People  ex  rel. 
McCagg  v.  Chicago,  61  111.  17,  2  Am.  Rep. 
278;  People  v.  LyncK,  61  Cal.  16,  21  Am. 
Rep.  677;  People  ex  rel.  Bolton  v.  Alhert- 
son, 55  N.  Y.  50;  People  ex  rel.  Tovmsend 
V.  Porter,  90  N.  Y.  68. 

The  right  of  local  self-government  in 
towns  and  cities  is  vested  in  the  people  of 
the  respective  municipalities,  and  the  legis- 
lature cannot  appoint  officers  to  administer 
municipal  affairs,  and  hence  cannot  confer 
the  power  upon  any  other  person,  this  power 
ending  with  the  enactment  of  laws  pre- 
scribing the  manner  of  selection  and  the  du- 
ties of  the  officers. 

State  ex  rel.  Jameson  v.  Denny,  118  Ind. 
382,  4  L.  R.  A.  79,  21  N.  E.  252;  EvansvilU 
V.  State  ex  rel.  Blend,  118  Ind.  426,  4  L. 
R.  A.  93,  21  N.  R.  287;  People  ex  rel.  Le 
Roy  V.  Hurlhut,  24  Mich.  44,  9  Am.  Rep. 
103;  People  ex  rel.  Atty.  Gen.  v.  Detroit,  29 
Mich.  110;  People  ex  rel.  Atty.  Oen.  v. 
Lothrop,  24  Mich,  236;  People  ex  rel.  Park 
Comrs.  V.  Detroit,  28  Mich.  228,  16  Am.  Rep. 
202;  State  ex  rel.  Atty.  Oen.  v.  Uoores,  65 
Neb.  480,  41  L.  R.  A.  624,  76  N.  W.  175. 

A  municipal  corporation,  though  a  public 
and  political  institution,  deriving  its  life 
and  powers  from  the  state,  possesses  a  pri- 
vate and  proprietary  character,  and,  as 
such,  may  acquire  and  hold  property  by  the 
same  constitutional  guaranties  that  extend 
over  natural  persons,  and  the  restriction 
upon  legislative  action  impairing  the  obli- 
gation of  contracts  preserves  those  made 
with  it.  Rights  held  by  it  in  its  last-named 
character  are  beyond  legislative  control  and 
interference. 

Duhuque  v.  Illinois  C.  R.  Co.  39  Iowa,  56 ; 
Milwaukee  v.  Milwaukee,  12  Wis.  94;  State 
ex  rel  Oshkosh  Bd.  of  Edu.  v.  Hahen,  22 
Wis.  660;  Aberdeen  Female  Academy  v. 
Aberdeen,  13  Smedes  &  M.  645;  Boiodoin- 
ham  V.  Richmond,  6  Me.  112,  19  Am.  Dec. 
197;  Benson  v.  New  York,  10  Barb.  223; 
Dill.  Mun.  Corp.  S  39. 

There  is  an  implied  constitutional  guar- 
57  L,  R.  A. 


anty  to  municipal  corporations  of  the  right 
of  local  self-government. 

People  ex  rel.  JjC  Roy  ▼.  Hurlhut,  24 
Mich.  44,  9  Am.  Rep.  103;  People  ▼.  Lynch, 
61  Cal.  16,  21  Am.  Rep.  677;  State  ex  reL 
Jameson  v.  Denny,  118  Ind.  382,  4  L.  R. 
A.  79,  21  N.  E.  262;  State  ex  rel.  Atty.  Oen, 
V.  Moores,  66  Neb.  480,  41  L.  R.  A.  624,  76 
N.  W.  176. 

Before  written  constitutions  the  people 
possessed  the  power  of  local  self-government. 
All  the  power  which  the  people  have  dele- 
gated is  what  has  passed  from  them  by  the 
formation  of  the  Constitution. 

Evansville  v.  State  ex"  rel.  Blend,  118  Ind. 
426,  4  L.  R.  A.  93,  21  N.  E.  267;  Rathhone 
V.  Wirth,  160  N.  Y.  469,  34  L.  R.  A.  408, 
45  N.  E.  16;  State  ex  rel.  Howe  v.  Des 
Moines,  103  Iowa,  76,  39  L.  R.  A.  285,  72  N. 
W.  639. 

Mr.  R.  J.  €3hM,9^f  for  appellees: 

The  legislature  may  legislate  on  all  sub- 
jects not  prohibited  by  express  words  or 
necessary  implication.  The  courts  will  not 
look  to  find  what  the  Constitution  author- 
izes, but  what  the  Constitution  prohibits. 

Chicago,  B.  d  Q.  R.  Co.  v.  Otoe  County, 
16  Wall.  667.  21  L.  ed.  376;  Pine  Orof>e 
Twp.  V.  TaXcott,  19  Wall.  666,  22  L.  ed.  227; 
Cooley,  Const.  Lim.  p.  197;  Sawyer  v. 
Dooley,  21  Nev.  390,  32  Pac.  439;  Jfer- 
chants*  Union  Barb  Wire  Co.  v.  Brown,  64 
Iowa,  276,  18  Am.  Rep.  591,  20  N.  W.  434; 
McMillan  v.  Lee  County  Judge  d  Treas- 
urer, 6  Iowa,  391;  Boyd  v.  Ellis,  11  Iowa, 
97;  Morrison  v.  Springer,  16  Iowa,  304; 
Purczell  V.  Smidt,  21  Iowa,  540;  Stewart  v. 
Polk  County,  30  Iowa,  9,  1  Am.  Rep.  238; 
Davenport  v.  Chicago,  R.  I.  d  P.  R.  Co.  38 
Iowa,  633;  State  v.  Hockett,  70  Iowa,  442, 

30  N.  W.  742;  State  ex  rel.  Witter  v.  Fork- 
ner,  94  Iowa,  1,  28  L.  R.  A.  206,  62  N.  W. 
772;  3  Am.  &  Eng.  Enc.  Law,  p.  689. 

The  Iowa  legislature  has  unlimited  power 
over  the  municipalities  created  by  it. 

Morford  v.  Unger,  8  Iowa,  82;  Merriam 
V.  Moody,  26  Iowa,  170;  State  v.  King,  37 
Iowa,  462;  Hanger  v.  Des  Moines,  52  Iowa, 
194,  36  Am.  Rep.  266,  2  N.  W.  1106;  Tay- 
lor v.  MoFadden,  84  Iowa,  268,  60  N.  W. 
1070. 

The  general  law  under  which  the  city  is 
organized  expressly  declares  that  it  shall 
have  such  powers  as  are  granted  to  it  by 
law.  This  excludes  the  idea  that  it  may 
possess  powers  not  granted. 

Nelden  v.  Clark,  20  Utah,  382,  69  Pac. 
626. 

The  legislature  has  plenary  power  to 
create  and  confer  upon  other  boards  and 
agencies  than  the  council  the  control  and 
management  of  property  held  for  the  bene- 
fit of  the  public. 

Philadelphia  v.  Fox,  64  Pa.  169;  People 
ex  rel.  Wood  v.  Draper,  16  N.  Y.  532;  Rath- 
bone  V.  Wirth,  150  N.  Y.  459,  34  L.  R.  A. 
408,  45  N.  E.  15;  Darlington  v.  New  York, 

31  N.  Y.  164,  88  Am.  Dec.  248;  People  ex 
rel  McLean  v.  Flagg,  46  N.  Y.  401;  State 
ex  rel.  Atty.  Oen.  v.  Covington,  29  Ohio  St. 
102;  Coyle  v.  Cray,  7  Houst.  (Del.)  44,  30 
Atl.  728;  Montpelier  v.  East  Montpelier,  29 
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Vt  21,  67  Am.  Dec.  748 :  Mt  Hope  Cemetery 
T.  Boston,  158  Mass.  609,  33  N.  £.  695; 
£tate  em  rel.  Herron^v.  Smith,  44  Ohio  St. 
.348,  7  N.  E.  447,  12  N.  E.  829;  Re  Senate 
BUl^  12  Ck>lo.  188,  21  Pac.  482;  People  ex 
reL  Fotoler  ▼.  Brown,  83  111.  05;  Columbus 
▼.  Columbus,  82  Wis.  374,  16  L.  R.  A.  695, 
^  N.  W.  425;  MeHwether  v.  Garrett,  102 
U.  S.  472,  26  L.  ed.  197 ;  State  ex  rel.  At- 
4oooijk.y.  Hunter,  38  Kan.  578,  17  Pac.  177; 
Daley  v.  St.  Paul,  7  Minn.  390,  Gil.  311; 
-Com,  V.  Plaisted,  148  Mass.  375,  2  L.  R.  A. 
142,  19  N.  E.  224;  Baltimore  v.  Sta;te  ex 
reL  Board  of  Police,  15  Md.  376,  74  Am. 
Dec.  572;  Police  Comrs.  v.  Louisville,  3 
Bush,  597;  Dunmore's  Appeal,  52  Pa«  374; 
StcUe  ex  rel.  Simeral  y.  Seavey,  22  Neb. 
454,  35  N.  W.  228;  Erskine  v.  Steele  Coun- 
4y,  87  Fed,  630;  Esberg  Cigar  Co.  v.  Port- 
land, 34  Or.  282,  43  L.  R.  A.  435,  65  Pac. 
■961;  David  v.  Portland  Water  Committee, 
14  Or.  98,  12  Pac.  174;  Barnes  v.  District 
<ff  Columbia,  91  U.  S.  640,  23  L.  ed.  440; 
Atty.  Gen.  v.  Eau  Claire,  37  Wis.  435; 
^tfiibin^  Fund  Comrs.  v.  George,  104  Ky. 
260,  47  S.  W.  779;  Covington  v.  Kentucky, 
173  U.  S.  231,  43  L.  ed.  679,  19  Sup.  Ct 
Rep.  386;  6  Am.  A^  Eng.  Enc.  Law,  2d  ed. 
pp.  1009,  1027-1029,  and  notes;  Bridges  v. 
Shallcross,  6  W.  Va.  573,  Ex  parte  Sims, 
40  Fla.  432,  25  So.  282;  State  Prison  v. 
Day,  124  N.  G.  362,  46  L.  R.  A.  295,  32  S. 
E.  748. 

ITie  supreme  court  of  Iowa  has  heretofore 
considered  the  proposition  that  there  is 
some  limitation  on  legislative  power  not  ex- 
pressed in  the  Gonstitution,  and  it  has  de- 
cided against  the  existence  of  such  power. 
It  is  stare  decisis  in  this  state. 

Stewart  v.  Polk  County,  30  Iowa,  10,  1 
Am.  Rep.  238;  McGregor  d  S.  C.  R.  Co.  v. 
Birdsall,  30  Iowa,  255;  Bonnifield  v.  Bid- 
veil,  32  Iowa,  149. 

The  j)rovi6ion  reouiring  the  district  court 
to  appoint  the  memoers  of  the  board  of  trus- 
tees does  not  conflict  with  the  Gonstitution. 

The  trustees  are  not  "oflScers,"  but  are 
mere  "agents,"  representing  the  municipal- 
ity within  the  powers  conferred  by  the  leg- 
islature. 

Courts  of  equity,  in  their  general  juris- 
diction, are  peculiarly  adapted  to  look  after 
trust  estates,  and  it  is  a  maxim  tliat  no 
trust  estate  shall  suffer  for  want  of  a 
trustee. 

Montpelier  v.  East  Montpelier,  29  Vt.  21, 
67  Am,  Dec.  748. 

No  case  can  be  found  where  legislation  of 
the  character  under  discussion  has  been  held 
to  nolaie  the  provision  dividing  the  powers 
of  government  into  departments. 

Philadelphia  v.  Fox,  64  Pa.  169;  Jackson 
County  V.  State  ex  rel.  Broum,  147  Ind.  476, 
46  N.  E.  908;  State  ex  rel.  Atty.  Gen.  v. 
FWit  Judicial  Disi.  Judges,  21  Ohio  St.  1; 
Walker  v.  Cincinnati,  21  Ohio  St.  15,  8 
Am.  Rep.  24;  Montpelier  v.  East  Montpel- 
ier, 29  Vt.  21,  67  Am.  Dec.  748;  Callen  v. 
Junction  City,  43  Kan.  627,  7  L.  R.  A.  736, 
23  Pac.  652;  Sawyer  v.  Dooley,  21  Nev. 
W,  32  Pac.  437 ;  Baltimore  v.  State  ex  rel. 
Board  of  Police,  15  Md.  376,  74  Am.  Dec. 
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572;  Sinking  Fund  Comrs.  v.  George,  104 
Ky.  260,  47  S.  W.  779;  People  ex  rel.  Water- 
man V.  Freeman,  80  Gal.  233,  22  Pac.  173; 
Stone  V.  Wilson,  19  Ky.  L.  Rep.  126,  39  S. 
W.  49;  Re  Bulger,  45  Gal.  556;  Leuyis  v. 
Brandenburg,  20  Ky.  L.  Rep.  1011,  47  S. 
W.  862,  48  S.  W.  978;  Morton  v.  Woodford, 
99  Ky.  367,  35  S.  W.  1112;  Bellingham  Bay 
Improv.  Co.  v.  "New  Whatcom,  20  Wash.  53, 
54  Pac.  774;  Cahill  v.  Perrin^,  20  Ky.  L. 
Rep.  1451,  49  S.  W.  344;  6  Am.  &  Eng.  Enc. 
Law,  2d  ed.  pp.  1060-1064;  Story,  Gonst. 
p.  525 ;  People  ex  rel.  Deneen  v.  Simon,  176 
111.  166,  44  L.  R.  A.  801,  52  N.  E.  911;  Mo- 
Crea  v.  Roberts,  89  Md.  238,  44  L.  R.  A. 
485,  43  Atl.  40;  Santo  v.  State,  2  Iowa,  220, 
62  Am.  Dec.  487 ;  Bryan  v.  Cattell,  15  Iowa, 
542;  Burlington  v.  Leebrick,  43  Iowa,  255; 
Ford  V.  North  Des  Moines,  80  Iowa,  626, 
45  N.  W.  1031;  Taylor  v.  McFadden,  84 
Iowa,  267,  60  N.  W.  1070. 

The  provisions  of  the  Gonstitution  pro- 
hibiting either  of  the  departments  from  ex- 
ercising any  function  appertaining  to  either 
of  the  others  applies  only  to  state  ofiBcers. 

Santo  V.  State,  2  Iowa,  165,  63  Am.  Dec. 
487;  Sawyer  v.  Dooley,  21  Nev.  390,  32 
Pac.  437;  People  ex  rel.  Atty.  Gen.  v.  Pro- 
vines,  34  Gal.  520;  Staude  v.  San  Francisco 
City  d  County  Election  Comrs.  61  Gal.  313; 
Baltimore  v.  State  ex  rel.  Board  of  Police, 
15  Md.  376,  74  Am.  Dec.  672. 

The  action  of  quo  warranto  is  now  con- 
sidered as  a  civil  remedy  for  a  trial  of  the 
civil  right. 

19  Am.  &  Eng.  Enc.  Law,  p.  662. 

It  is  the  universal  practice  in  the  United 
States  when  the  application  is,  at  the  in- 
stance of  a  private  relator,  to  test  the  right 
to  an  office  or  franchise,  to  exercise  caution 
in  granting  leave. 

19  Am.  &  Eng.  Enc.  Law,  p.  665. 

If  there  is  no  special  injury  to  an  individ- 
ual, the  state  must  move;  otherwise,  a  pri- 
vate relator,  w^hose  rights  are  invaded  in  a 
manner  not  shared  by  the  public  generally, 
will  be  recognized  by  the  court  in  its  dis- 
cretion. 

19  Am.  A  Eng.  Enc.  Law,  pp.  676,  677; 
Miller  v.  Palermo,  12  Kan.  14;  People  ex 
rel.  Byers  v.  Grand  River  Bridge  Co.  13 
Golo.  11,  21  Pac.  898;  State  ex  rel.  Kempf 
V.  Boal,  46  Mo.  528;  State  ex  rel.  Worrell 
V.  Peelle,  121  Ind.  495,  22  N.  E.  654;  State 
ex  rel.  Ferine  v.  Van  Beek,  87  Iowa,  574, 
19  L.  R.  A.  622,  54  N.  W.  525. 

Quo  warranto  will  not  lie  for  the  purpose 
of  declaring  void,  or  annulling,  a  legislative 
act. 

State  ex  rel.  Buell  v.  Lyons,  31  Iowa,  432. 

No  one  can  bring  an  action  of  this  char- 
acter exeept  it  be  a  claimant  for  the  office. 

State  ex  rel.  Glenn  v.  Stein,  13  Neb.  529, 
14  N.  W.  481;  People  ex  rel.  Hawes  v. 
Walker,  23  Barb.  304 ;  People  ex  rel.  Crane 
V.  Ryder,  12  N.  Y.  433;  Reapublica  v.  (Grif- 
fiths, 2  Dall.  112,  1  L.  ed.  311;  Com.  v. 
Jones,  12  Pa.  365;  Com.  ew  rel.  McLaughlin 
V.  Cluley,  56  Pa.  270,  94  Am.  Dec.  75; 
State  ex  rel.  Broatch  v.  M cores,  68  Neb. 
285,  78  N.  W.  529.  • 
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Deemer,  J.,  delivered  the  opinion  of  the 
court: 

The  26th,  27th,  and  28th  general  assemblies 
passed  acts  creating  a  board  of  waterworks 
trustees  for  cities  of  the  first  class,  and  au- 
thorizing the  appointment  of  such  board  by 
the  district  court  of  the  county  in  whidi 
such  cities  are  located.  Vide,  §{  742  and 
750,  inclusive,  of  the  Code;  Acts  27th  Gen. 
Assem.  chap.  23,  and  Acts  28th  Gen.  As- 
sem.  chap.  25.  Sioux  City  is  a  city  of  the 
first  class,  and  has  owned  and  operated  its 
waterworks  system  since  the  year  1885.  In 
the  year  1898  the  then  mayor  made  applica- 
tion to  the  district  court  of  Woodbury 
county  for  the  appointment  of  a  board  of 
trustees  for  the  system,  under  the  provisions 
of  the  acts  of  the  legislature  hitherto  men- 
tioned. Pursuant  to  this  application,  the 
four  judges  of  the  fourth  judicial  district, 
in  which  Woodbury  county  is  situated,  met 
in  Sioux  City,  and  appointed  the  defend- 
ants as  trustees  of  the  system.  Defendant 
Spaulding  refused  to  serve,  and  defendant 
Allison  was  appointed  in  his  place.  Three 
of  the  judges  who  participated  in  the  con- 
ference and  assisted  in  the  selection  of  the 
trustees  were  and  are  nonresidents  of  Wood- 
buiy  county,  but  the  other  was  and  is  a 
resident  of  Sioux  City.  The  persons  so 
appointed  filed  bond  in  a  sum  fixed  by  the 
district  court,  and  at  once  assumed  control 
of  the  waterworks  system,  entered  upon  the 
discharge  of  their  duties,  and  have  since 
been  in  the  exclusive  possession,  control,  and 
management  of  the  system.  The  relator  is 
a  resident  citizen  and  taxpayer  of  the  city 
of  Sioux  City,  and  a  contributor  to  the  sup- 
port of  the  waterworks  system.  Intervener 
was,  on  the  third  Monday  of  March  in  the 
year  1899,  appointed  by  the  city  council  of 
the  city  of  Sioux  City  to  the  office  of  super- 
intendent of  the  waterworks  system.  He 
duly  qualified  as  such,  and  he  and  the  plain- 
tiff, before  the  commencement  of  this  pro- 
ceeding, each  made  demand  on  the  county 
attorney,  to  bring  action  to  test  the  validity 
of  the  defendants'  appointment,  and  the  con- 
stitutionality of  the  acts  under  which  the 
appointments  were  made.  The  city  council 
also  passed  a  resolution  authorizing  the  com- 
mencement of  the  action.  As  the  county  at- 
torney refused  to  bring  the  suit,  the  relator 
commenced  it,  and  Robson,  the  superintend- 
ent appointed  by  the  council,  intervened,  and 
asked  the  same  relief  as  relator.  Such,  in 
brief,  is  a  statement  of  the  more  important 
facts  in  the  case,  and  the  questions  of  law 
involved  are  so  well  stated  by  appellees' 
counsel  that  we  use  them  as  a  basis  for  this 
opinion.  They  are  as  follows:  "First.  Has 
the  legislature  of  Iowa  the  constitutional 
power  to  take  away  from  the  city  council 
the  control  and  management  of  the  water- 
works, and  place  such  control  and  manage- 
ment in  a  board  of  trustees?  Second.  As- 
suming that  the  legislature  has  such  power, 
are  the  acts  of  the  legislature  in  question 
unconstitutional  by  reason  of  the  manner 
of  the  execution  of  the  power?  In  other 
words,  Do  the  provisions  placing  the  power 
of  appointment  of  the  members  of  the  board 
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of  trustees  with  the  district  court  of  Wood- 
bury county  infringe  any  provision  of  the 
Constitution?  Third.  Has  Win  S.  White- 
such  an  interest  in  the  questions  involved  as- 
will  enable  the  court  to  render  judgment  ii> 
this  case  upon  the  merits  thereof?" 

As  the  third  proposition  involves  a  ques- 
tion of  practice,  it  is  perhaps  well  to  settle- 
that  before  proceeding  with  the  merits  of 
the  case.  Section  4316  of  the  Code,  relating 
to  quo  warranto  proceedings,  reads  as  fol- 
lows: "Sec.  4310.  By  Private  Persons.  If 
the  county  attorney,  on  demand,  neglects  or 
refuses  to  commence  the  same,  any  citizen 
of  the  state  having  an  interest  in  the  ques- 
tion may  apply  to  the  court  in  which  the  ac- 
tion is  to  be  commenced,  or  to  the  judge- 
thereof,  for  leave  to  do  so,  and,  upon  ob- 
taining such  leave  may  bring  and  prosecute 
the  action  to  final  judgment."  It  is  ad- 
mitted that  the  county  attorney  refused  to 
bring  the  action,  and  the  only  question  for 
decision  on  this  branch  of  the  case  is,  Has 
the  relator  such  an  interest  in  the  question 
as  that  he  may  apply  to  the  court  for  leave 
to  do  so?  We  think  he  has  such  interest.  A 
private  citizen  and  taxpayer  is  undoubtedly 
interested  in  the  duties  annexed  to  the  sev- 
eral public  officials  who  are  authorized  to 
levy  taxes.  This  is  not  a  contest  over  ao 
office,  as  were  many  of  the  cases  cited  in  ap- 
pellees' brief,  but  a  matter  of  public  inter- 
est, in  which  relator  has  a  special  interest 
by  reason  of  being  a  eontributor  to  the 
funds.  State  ex  rel.  West  v.  Dee  Moines, 
96  Iowa,  621,  31  L.  R.  A.  186,  66  N.  W. 
818;  Cochran  v.  UoOlewry^  22  Iowa,  76; 
State  V.  Independent  School  Diet.  29  Iowa,. 
264;  State  eo  rel  PhiUipe  ▼.  Fidelity  d  C. 
Co.  77  Iowa,  648,  42  N.  W.  609;  Ford  y. 
North  Des  Moines,  80  Iowa,  637,  46  N.  W. 
1031;  State  em  rel,  Byers  ▼.  Bailey ,  7  Iowa,. 
390:  Brockman  v.  Creston,  79  Iowa,  687,  44 
N.  W.  822 ;  State  ea  rel  West  ▼.  Des  Moines, 
96  Iowa,  521,  31  L.  R.  A.  186,  66  N.  W.  818, 
is  conclusive  of  the  point.  As  we  have  said, 
if  this  were  a  contest  over  the  right  to  hold 
office,  relator  should  have  shown  that  he  was 
elected  or  appointed  to  that  office;  or,  if  it 
had  been  an  action  to  dissolve  the  corpora- 
tion, perhaps  he  could  not  have  maintained 
the  suit  But  it  is  neither,  and  under  our 
statute  there  seems  to  be  no  doubt  of  his 
right  to  sue.  In  any  event,  the  intervener 
was  entitled  to  maintain  the  action,  because 
he  had  been  appointed  to  the  office  of  su- 
perintendent of  the  system  pursuant  to  an 
ordinance  adopted  by  the  city.  See,  as 
further  sustaining  our  conclusions  on  this 
point:  Darroto  v.  People,  8  Colo.  417,  8  Pac. 
661;  Churchill  v.  Walker,  68  Ga.  681;  State 
ew  rel.  Waterhury  v.  Martin,  46  Conn.  479 ; 
Taggart  ew  rel.  Jackson  v.  James,  73  Mich. 
234,  41  N.  W.  262;  Com.  ea  rel  Yard  v. 
Meeser,  44  Pa.  341;  People  ex  rel  Barton  v. 
Londoner,  13  Colo.  303,  6  L.  R.  A.  444,  22 
Pac.  764. 

The  other  points  presented  involve  con- 
stitutional questions  that,  to  some  extent 
at  least,  are  new  to  the  courts  of  this  state. 
Preliminary  to  a  discussion  of  the  propo- 
sitions involved,  it  is  well  to  determine  the 
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powers,  duties  and  functions  of  a  municipal 
corporation.  Judge  Dillon,  in  his  masterly 
work  on  such'  corporations,  gives  an  inter- 
esting and  exhaustive  history  of  their  or- 
igin, growth,  and  development.  Within  the 
limits  of  a  judicial  opinion  it  is  manifestly 
impossible  to  do  more  than  state  in  the  most 
general  way  some  well-established  histori- 
cal facts  regarding  the  development  of  mu- 
nicipalities. Man  has  ever  been  gregarious 
by  nature,  and,  emerging  from  a  state  of 
barbarism,  he  naturally  sought  the  society 
and  fellowship  of  his  kind.  Rude  gatherings 
and  somewhat  formless  centers  of  popula- 
tion were  the  result,  and  from  these  were 
evolved  better  forms  of  organization  and 
higher  degrees  of  compactness,  until  even  in 
remote  antiquity  great  cities  were  estab- 
lished, which  could  only  have  been  main- 
tained by  a  system  of  municipal  govern- 
ment, crude  and  incomplete  at  first,  but 
certainly  by  no  means  contemptible.  The 
storied  splendors  of  the  prehistoric  cities  of 
the  old  and  new  world  are  not  wholly  m3rth- 
ical.  Indeed,  the  general  trend  has  been 
from  the  unorganiz^  to  the  organized ;  from 
the  protoplasmic  to  the  more  complex  and 
higher  and  more  efficient  forms  of  life.  In 
the  early  Hellenic  civilization  the  city  was 
the  state,  governed  in  general  by  the  whole 
body  of  free  citizens,  wno  met  and  discussed 
all  questions  of  policy.  The  history  of 
Rome  is  simply  an  account  of  the  greatest 
municipal  corporation  the  world  has  ever 
*«een.  The  Roman  republic  took  its  origin 
from  the  city  of  the  Tiber,  and  was  but  a 
development  and  extension  of  that  city; 
and  the  empire  erected  on  its  foundations 
was  ronarkable  for  the  power,  influence, 
and  wealth  of  the  municipalities.  During 
the  dark  ages  the  cities  preserved  what  was 
left  of  knowledge,  culture,  and  art.  With 
the  dawn  of  the- Renaissance  came  Christi- 
anity and  the  fMidftl  system,  and  the  castle 
of  the  baron  became  the  unit  of  government. 
The  germ  of  the  municipal  corporation  in 
England  is  to  be  traced  to  the  "farmer  com- 
monwealths" of  the  early  Teutons,  and  each 
^Viek,"  "ham,"  "stead,"  or  "tun."  took  its 
name  from  the  kinsmen  who  dwelt  together 
therein.  "Each,  judged  by  witness  of  the 
kinsfolk,  made  laws  in  the  assembly  of  its 
freeman,  chose  leaders  for  its  governance, 
and  the  men  who  were  to  follow  headman 
or  enldcrman  to  hundred,  court,  or  war." 
Green's  Short  History  of  English  People,  p. 
15. 1  2j  Id.  p.  93,  §  6;  Ang.  &  A.  Priv,  Corp. 
I  21.  As  to  the  growth  of  English  guilds 
and  boroughs,  see  Dill.  Mun.  Corp.  chap.  1 ; 
3  Hall.  Middle  Ages,  chap.  8;  and  Green's 
History,  chap.  4.  Our  o'wn  towns  were  es- 
tablished in  accordance  with  the  English 
principles  of  liberty,  but  they  generally  pos- 
sess greater  powers  of  local  self-government 
than  their  Enprlish  prototypes;  and,  as  said 
by  Cooley  in  his  work  on  Constitutional 
Limitations  (p.  223)  :  "In  contradistinc- 
tion to  those  governments  where  power  i« 
concentrated  in  one  man,  or  in  one  or  more 
bodies  of  men,  whose  supervision  and  ac 
tive  control  extends  to  all  the  obiects  of 
Rovermnent  within  the  territorial  limits  of 
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the  state,  the  American  system  is  one  of 
complete  decentralization,  the  primary  and 
vital  idea  of  which  is  that  local  affairs  shallr 
be  managed  by  local  authorities,  and  gen- 
eral affairs  only  by  the  central  authority.'^ 
See  also  De  Toqueville  on  Democracy  in. 
America,  tome  1,  64,  96,  wherein  it  is  said 
that  municipal  corporations  form  the  prin- 
ciple of  American  liberty  existing  to  this- 
day.  The  history  of  New  England  towns 
is  quite  generally  understood,  and  we  need 
only  cite  the  following  cases  for  an  epitome- 
of  their  origin  and  powers:  Warren  v» 
Charlesto^on,  2  Gray,  84;  Bloomfield  v. 
Charter  Oak  Nat,  Bank,  121  U.  S.  121,  30 
L.  ed.  923,  7  Sup.  a.  Rep.  865;  Hill  v. 
Boston,  122  Mass.  344,  23  Am.  Rep.  332; 
Dill.  Mun.  Corp.  §§  28-30;  and  Local  Con- 
stitutional History  of  the  United  States  by 
George  E.  Howard  (vol.  1,  chap.  2).  The 
result  of  all  this  discussion  is  a  definitioDt 
of  the  term  as  follows:  "We  may,  there- 
fore, define  a  municipal  corporation  in  its- 
historical  and  strict  sense  to  be  the  incor- 
poration by  the  authority  of  the  government 
of  the  inhabitants  of  a  particular  place  or 
district,  and  authorizing  them  in  their  cor- 
porate capacity  to  exercise  subordinate- 
specified  powers  of  legislation  and  regula- 
tion with  respect  to  their  local  and  internal 
concerns.  This  power  of  local  government 
is  the  distinctive  purpose  and  the  distin- 
guishing feature  of  a  municipal  corporation 
proper.'"  Dill.  Mun.  Corp.  §  20.  The  only 
fault  with  this  definition,  if  there  be  any, 
is  that  it  does  not  embrace  the  inhabitants 
as  well  as  the  territory,  for  the  term  em- 
braces both  the  territory  and  its  inhabi- 
tants. Kelly  V.  Pittsburgh,  104  U.  S.  78, 
26  L.  ed.  658;  Oaleshurg  v.  Hatolfiinson,  75- 
111.  166.  Under  our  form  of  government 
the  legislature  creates  municipal  corpora- 
tions, defines  and  limits  their  powers,  en- 
larges -  or*- diminishes  them  at.  will,  points- 
out  the  agencies  which  are  to  execute  them, 
and  possesses  such  general  supervision  over 
them  as  it  shall  deem  proper  and  needful" 
for  the  public  welfare.  As  to  all  matters 
of  public  concern,  such  as  relate  to  the  per- 
formance hy  the  city  of  functions  as  ai» 
agent  of  the  state,  the  legislature  is  unlim- 
ited in  its  power.  State  ex  rel,  Hawes  v. 
Mason,  153  Mo.  23,  64  S.  W.  524;  People^ 
ex  rel.  Drake  v.  Mahaney,  13  Mich.  481. 
Neither  the  charter  of  a  municipal  corpora- 
tion nor  any  legislative  act  regulating  the 
use  oif  property  held  by  it  for  governmental 
purposes  is  a  contract  within  the  meaning^ 
of  the  constitutional  inhibition  of  laws  im- 
pairing the  obligations  of  contracts,  and 
where  there  is  no  constitutional  restriction, 
:'ither  express  or  implied,  upon  the  action 
of  the  legislature,  it  has  absolute  control  to 
?reate,  change,  modify,  or  destroy  such  cor- 
porations at  pleasure.  Covington  v.  Ken- 
tucky, 173  U.  S.  231,  43  L.  ed.  679,  19  Sup. 
Ct.  Rep.  383 ;  Meriwether  v.  Garrett,  102  U. 
S.  472,  26  L.  ed.  197;  St.  Louis  v.  Sheilds,, 
i2  Mo.  351 ;  Mount  Pleasant  v.  Beckwith, 
100  U.  S.  514,  25  L.  ed.  699.  But  the  leg- 
islative control  of  municipal  corporations 
is  not  without  limitations.    This  immunity 
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Irom  unlimited  legislative  control  has  been 
expressly  recognized  by  the  Supreme  Court 
of  the  United  States  in  Ifew  Orleans  v.  Ifew 
Orleans  Watenoorks  Co,  142  U.  S.  79,  35 
L.  ed.  943,  12  Sup.  Ct.  Rep.  142,  where  it 
as  said  ''that  the  municipality,  being  a  mere 
agent  of  the  state,  stands  in  its  government- 
al or  {)ublic  character  in  no  contract  rela- 
tion with  its  sovereign,  at  whose  pleasure 
its  charter  may  be  amended,  changed,  or  re- 
voked without  the  impairment  of  any  con- 
«titutional  obligation,  while  with  respect  to 
its  private  or  proprietary  rights  and  inter- 
ests it  may  be  entitled  to  the  constitutional 
protection."  The  dual  capacity  of  such  a 
corporation  has  long  been  recomized;  in 
other  words,  it  is  in  part  a  public  agency 
of  the  state,  and  in  part  possessed  of  local 
franchises  and  rights,  which  pertain  to  it 
as  a  legal  entity  for  its  corporate  advan- 
tage. Tlie  right  of  a  municipal  corporation 
to  hold  and  manage  property,  to  sue  and  to 
be  sued,  and  to  act  generally  as  a  private 
corporation  in  supplying  local  needs  and 
•conveniences,  has  been  distinctly  recognized 
by  a  long  line  of  well-considered  cases. 
Western  8av,  Fund  8oc.  v.  Philadelphia,  31 
Pa.  175,  72  Am.  Dec.  730;  People  ew  rel. 
Park  Comrs,  v.  Detroit,  28  Mich.  229,  15 
Am.  Rep.  202;  People  ex  rel,  he  Roy  v. 
Hurlbut,  24  Mich.  44,  9  Am.  Rep.  103; 
People  COP  rel.  Wood  v.  Draper,  16  N.  Y. 
^61,  as  explained  in  People  em  rel,  Bolton 
V.  Alberison,  55  N.  Y.  50;  Glover,  Mun. 
Corp.  pp.  1,  2,  4,  18,  19;  Dill.  Mun.  Corp. 
4th  ed.  3a,  8a,  8d,  28;  8t,  Louis  v.  Dorr, 
145  Mo.  479,  42  L.  R.  A.  686,  41  S.  W.  1094, 
46  S.  W.  976;  State  ew  rel.  Jameson  v. 
Denny,  118  Ind.  382,  4  L.  R.  A.  79,  21  N. 
E.  252;  State  ea  rel,  Atty,  Gen,  v.  Moores, 
55  Neb.  480,  41  L.  R.  A.  624,  76  N.  W.  175; 
Mount  Hope  Cemetery  v.  Boston,  158  Mass. 
509,  33  N.  E.  695;  Elliott,  Mun.  Corp.  §  28; 
Illinois  Trust  d  8av,  Bank  v.  Arkansas 
<!ity,  34  L.  R.  A.  518,  22  C.  C.  A.  171,  40 
U.  S.  App.  257,  76  Fed.  271;  People  em  rel. 
MoCagg  v.  Chicago,  51  111.  17.  2  Am.  Rep. 
278;  Davock  v.  Moore,  105  Mich.  120,  28 
L.  R.  A.  783,  63  N.  W.  424;  State  em  rel. 
Atu)ood  V.  Hunter,  38  Kan.  578,  17  Pac. 
177;  State  em  rel.  Terre  Haute  v.  Kolsem, 
130  Ind.  434,  14  L.  R.  A.  566,  29  N.  E.  595; 
Wagner  v.  Rock  Island,  146  111.  139,  21  L. 
R.  A.  519,  34  N.  E.  545.  Some  of  the  cases 
cited  proceed  on  the  theory  that  the  legis- 
lature has  no  power,  after  creating  a  mu- 
nicipal corporation,  to  take  away  from  it 
the  right  of  local  self-government.  The  ar- 
gument is  that  the  intention  to  preserve  and 
perpetuate  the  ancient  right  of  local  self- 
government,  which  the  law  recognizes  as  of 
eommon-law  origin,  and  having  no  less 
than  common-law  franchises,  is  apparent 
throughout  the  scope  of  most  American  con- 
stitutions. Some  of  the  judges  even  go  so 
far  as  to  say  *'that,  local  self-government 
having  always  been  a  part  of  the  English 
and  American  systems,  we  shall  look  for  its 
recognition  in  any  such  instrument  [consti- 
tution] ;  and,  if  not  expressly  recognized,  it 
is  still  to  be  understood  that  all  these  in 
st  rumen ts  are  framed  with  its  present  ex- 
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istence  and  anticipated  continuance  in 
view;"  "that  back  of  all  constitutions  are 
certain  usages  and  maxima  that  have  sprung 
from  the  habits  of  life,  mode  of  thought^ 
methods  of  trying  facts,  and  mutual  respon- 
sibility in  neighborhood  interests;  precepta 
that  have  come  from  revolutions  which  over- 
turned tyrannies;  sentiments  of  manly  in- 
dependence and  self-control,  which  impelled 
our  ancestors  to  summon  the  local  commu- 
nity to  redress  local  evils,  instead  of  rely- 
ing upon  King  or  legislature  at  a  distance 
to  do  so;  that  form  the  living  spirit  of  the 
lifeless  skeleton  known  as  the  constitution; 
that  gives  it  force  and  attraction,  and  that 
distinguishes  it  from  the  numberless  so- 
called  constitutions  of  Europe;  and  that 
this  so-called  living  spirit  should  supply  the 
interpretation  of  Uie  words  of  the  written 
charter."  We  are  not  to  be  understood  aa 
fully  approving  all  that  is  said  in  some  of 
the  cases  regarding  the  right  of  local  self- 
government,  nor  do  we  mean  to  hold  that 
there  is  an  unwritten  constitution  complete 
and  comprehensive  in  itself.  All  that  we 
intend  to  announce  is  that  written  consti- 
tutions should  be  construed  with  reference 
to  and  in  the  light  of  well-recognized  and 
fundamental  principles  lying  back  of  all 
constitutions,  and  constituting  the  very 
warp  and  woof  of  these  fabrics.  A  law  may 
be  within  the  inhibition  of  the  Constitu- 
tion as  well  by  implication  as  by  expression. 
Page  v.  Allen,  58  Pa.  338,  98  Am.  Dec.  272; 
People  em  rel  Ford  v.  Oillette,  159  N.  Y. 
125,  53  N.  E.  755;  Bailey  v.  Philadelphia^ 
W,  d  B.  R.  Co.  4  Harr.  (Del.)  389,  44  Am. 
Dec.  593.  But  we  will  not  elaborate  this 
thought.  Suffice  it  to  say  that  we  have  al- 
ready recognized  the  principles  announced 
in  State  em  rel,  Howe  v.  Des  Moines,  103 
Iowa,  76,  39  L.  R.  A.  285,  72  N.  W.  639, 
wherein  it  was  held,  after  referring  with  ap- 
proval to  many  of  the  cases  we  have  cited, 
that  the  legislature  could  not  delegate  the 
power  of  municipal  taxation  to  a  board  not 
elected  by  and  immediately  responsible  to 
the  people  to  be  affected  thereby.  This 
court,  speaking  through  Kinne,  J.,  said 
there  was  an  implied  limitation  on  the 
power  of  the  legislature  to  delegate  the 
power  of  taxation.  Right  of  local  self-gov- 
ernment was  also  recognized  in  State  em  rel. 
Witter  V.  Forkner,  94  Iowa,  1,  28  L.  R.  A. 
206,  62  N.  W.  772.  Section  25  of  article  1 
of  the  Constitution  provides  that  "this  enu- 
meration of  rights  snail  not  be  construed  to 
impair  or  deny  others  retained  by  the 
people."  Some  of  the  cases  we  have 
cited  hold  to  the  doctrine  that  the  rights  of 
the  inhabitants  of  a  municipal  corporation 
to  local  self-government  is  one  of  the  rights 
retained  by  the  people.  But  we  need  not 
and  do  not  go  to  this  extent,  except  in  so 
far  as  private  and  proprietary  rights  and 
interests  are  concerned,  as  will  hereinafter 
appear.  Municipal  corporations  are  recog- 
nized by  the  Constitution,  and  certain  limi- 
tations placed  on  the  power  of  the  legisla- 
ture with  reference  thereto.  Thus  it  is  pro- 
vided that  "no  corporation  shall  be  created 
by  special  laws,  but  the  general  assembly 
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«hall  provide  by  general  laws  for  the  organi- 
zation of  all  corporations  hereafter  to  be 
created."  Section  1,  art.  8.  Section  12  of 
the  same  article,  authorizing  the  repeal  or 
amendment  of  all  laws  relating  to  corpora- 
tions, has  no  application  to  municipal  cor- 
porations. Ex  parte  Pritz,  9  Iowa,  30.  Sec- 
tion 30  of  article  3  prohibits  the  passage 
of  local  or  special  laws  for  the  incorpora- 
tion of  cities  and  to\vns.  It  thus  appears 
that  municipal  corporations  are  recognized 
by  our  fundamental  law,  and  that  no  special 
or  local  law  relating  thereto  may  be  passed. 
Wc  are  also  of  opinion  that  there  are  other 
well-deftned  limits  on  the  power  of  the  leg- 
islature in  dealing  with  such  bodies.  But 
we  need  not  further  elaborate  on  these 
points.  Any  other  conclusion  than  the  one 
we  have  reached  would  necessitate  the  over* 
ruling  of  the  case  in  103  Iowa,  76,  39  L.  K. 
A.  285,  72  N.  W.  639,  and  that  we  are  not 
prepared  to  do. 

2.  There  are  other  considerations,  how- 
ever, that  lead  to  the  same  conclusion.  We 
have  already  called  attention  to  the  dual  na- 
ture of  municipal  corporations,  and  have 
discovered  that  with  respect  to  private  and 
proprietary  rights  and  interests  they  are 
entitled  to  constitutional  protection.  It  is 
4piite  clear  that  the  establishment  and  con- 
trol of  waterworks  for  the  benefit  of  the  in- 
habitants of  the  ci^  is  a  matter  that  per- 
tains to  the  municipality,  as  disUnguisned 
from  the  state  at  large.  Dill.  Mun.  Corp 
$  58;  Mount  Hope  Cemetery  v.  Boston,  158 
yiaaa.  509,  33  N.  £.  695;  Western  8<po.  Fund 
Soc,  V.  Philadelphia,  31  Pa.  176,  72  Am 
Dec.  730;  Kansas  City  v.  Marsh  Oil  Co.  140 
Mo.  472,  41  S.  W.  943.  In  Paterson  v.  So- 
briety for  Establishing  Useful  Manufactures, 
24  N.  J.  L.  385,  it  is  held,  in  substance,  that 
a  municipal  corporation  exercising  powers 
<^onferred  not  for  public  purposes,  but  for 
its  private  benefit  and  emolument,  will  be 
regarded  quod  hcBo  as  a  private  corporation. 
S^  also  Montpelier  v.  East  Montpelier^  29 
Vt  12,  67  Am.  Dec.  748;  Atkins  v.  Ran- 
dolph, 31  Vt.  226;  Dartmouth  College  v. 
Woodicard,  4  Wheat.  694,  4  L.  ed.  673; 
Detroit  V.  Detroit  d  JJ.  PI.  Road  Co.  43 
Mich.  140,  6  N.  W.  275^  Helena  Consol. 
Water  Co.  v.  Steele,  20  Mont.  1,  37  L.  R.  A. 
412,  49  Pac.  382;  tJewport  v.  Horton.  22 
R.  I.  196,  50  L.  R.  A.  330,  47  Atl.  312; 
Louisville  v.  University  of  Louisville,  15  B. 
Mon.  642;  Milwaukee  v.  Milwaukee,  12 
Wis.  94.  Having,  then,  a  proprietary  and 
private  interest  in  its  waterworks  system, 
granted  to  it  by  the  legislature,  or  incident 
to  its  power  to  acquire  and  hold  property, 
the  question  recurs,  May  the  management 
^od  control  of  this  property  be  taken  out  of 
its  hands  by  the  legislature,  and  invested  in 
trustees  appointed  by  the  district  court; 
especially  where,  as  in  this  case,  the  trus- 
tees so  appointed  are  in  no  respect  respon- 
sible to  the  appointing  power,  and  are  not 
required  to  make  reports  thereto?  We 
think  not.  If  the  city  were  a  mere  private 
corporation,  it  would  need  no  argument  to 
>^hovy  that  the  legislature  could  not  take  the 
management  of  its  property  out  of  the 
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hands  of  its  officers  and  directors,  and  place 
it  in  the  custody  and  control  of  officials, 
even  if  they  be  stockholders,  selected  by  per- 
sons who  had  no  interest  in  the  corporate 
entity,  and  who  were  in  no  manner  respon- 
sible to  those  interested ,  in  the  welfare  of 
the  organization.  Such  devestiture  of  prop- 
erty, or,  what  is  the  same  thing,  of  its  man- 
agement and  control,  would  l:^  unconstitu- 
tional and  void.  The  same  rules  have  been 
applied  to  property  held  by  a  municipal  cor- 
poration in  its  private  and  proprietary  ca- 
pacity. See  cases  heretofore  cited,  and  Dill. 
Mun.  Corp.  4th  ed.  §§  68,  68a,  69;  Orr  v. 
Bracken  County,  81  Ky.  593 ;  Small  v.  Dan- 
ville, 51  Me.  359;  Western  College  of  Mome- 
opathic  Medicine  v.  Cleveland,  12  Ohio  St. 
375;  Oliver  v.  Worcester,  102  Maes.  489,  3 
Am.  Rep.  485;  De  Voss  V.  Richmond,  18 
Gratt.  338,  98  Am.  Dec.  647;  mies  Water- 
works V.  Niles,  59  Mich.  311,  26  N.  W.  525; 
Anne  Ai^ndel  County  v.  Duckett,  20  Md. 
468,  83  Am.  Dec.  557,  and  caries  heretofore 
cited.  This  view  appears  to  us  to  be  based 
on  the  soundest  of  reasons,  and  to  be  sup- 
ported by  the  weight  of  authority.  It  is 
alone  sufficient  to  dispose  of  the  case,  but 
there  is  another  objection,  even  stronger 
than  the  ones  we  have  been  considering. 

3.  The  division  of  the  powers  of  govern- 
ment into  three  diflferent  departments — leg- 
islative, executive,  and  judicial — lies  at  the 
very  foundation  of  our  constitutional  sys- 
tenu  The  fathers  had  in  mind  "Montes- 
quieu's Dissertation  on  the  Spirit  of  the 
Laws,"  in  which  he  said:  "There  is  no 
liberty  if  the  power  of  judging  be  not  sepa- 
rated from  the  legislative  and  executive 
powers  when  the  legislative  and  executive 
powers  are  united  in  one  body  or  person. 
There  can  be  no  libertv,  because  apprehen- 
sions may  arise  lest  the  same  monarch  or 
senate  should  enact  tyrannical  laws  to  exe- 
cute them  in  a  tyrannical  manner."  He 
further  said:  "Were  the  power  of  judging 
joined  with  the  legislative,  the  life  and  lib- 
erty of  the  subject  would  be  exposed  to  ar- 
bitrary control,  for  the  judge  would  then  be 
the  legislator.  Were  it  joined  to  the  execu- 
tive, the  judge  might  behave  with  all  the 
violence  of  an  oppressor."  Recognizing  the 
dangers  to  be  feared  from  concentration  of 
power, our  constitution  builders  not  only  cre- 
ated the  three  departments,  but  specially 
provided  in  §  1,  art.  3,  that  "no  person 
charged  with  the  exercise  of  powers  prop- 
erly belonging  to  one  of  these  departments 
shall  exercise  any  function  appertaining  to 
either  of  the  others,  except  in  cases  herein- 
after expressly  directed  or  permitted."  The 
act  in  question  authorizes  the  district  court 
to  appoint  trustees  for  the  waterworks  sys- 
tem, and,  strangely  enough,  requires  the 
concurrence  of  more  than  one  judge,  failing 
to  recognize  that  the  district  court  can  only 
be  presided  over  by  one  judge.  The  ap- 
pointment is  to  be  made  for  a  going 
concern,  and  without  regard  to  dissensions 
or  contests  regarding  the  control  or  manage- 
ment of  the  system;  and  the  inquiry  natur- 
ally arises.  Is  this  a  judicial  funcrtion?  If 
it  is,  then  the  judiciary  may  be  authorized^ 
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empowered,  and  required  to  select  any  or 
all  municipal  officers.  In  the  further  dis- 
cussion of  the  question  it  must  be  borne  in 
mind  that  the  district  court  is  created  by 
the  Constitution,  and  what  is  said  has  ref- 
erence to  a  constitutional  court.  Courts 
which  are  not  provided  for  by  the  Constitu- 
tion may  be  authorized  to  discharge  func- 
tions that  are  executive  or  l^islative  in 
character.  Thus  the  county  courts  of  this 
state,  when  they  existed,  not  only  were  au- 
thorized to  perform  judicial  functions,  but 
executive  and  legislative  as  well.  This  is 
permissible  under  all  the  authorities.  Stone 
v.  Wilson,  19  Ky.  L.  Rep.  126,  39  S.  W.  49; 
State  €x  rel.  Atty.  Oen.  v.  First  Judicial 
Dist.  Judges,  21  Ohio  St.  1;  Walker  v.  On- 
oinnati,  21  Ohio  St.  14,  8  Am.  Rep.  24; 
Phiniey  v.  Eve,  108  Ga.  360,  33  S.  E.  1007. 
But  powers  not  in  themselves  judicial,  and 
that  are  not  to  be  exercised  in  the  discharge 
of  the  functions  of  the  judicial  department, 
cannot  be  conferred  on  courts  or  judges  des- 
ignated by  the  Constitution  as  a  part  of  the 
fudicial  department  of  the  state.  Hay- 
bum's  Ciise,  2  Dall.  409,  1  L.  ed.  436; 
United  States  v.  Ferreira,  13  How.  40,  14 
L.  ed.  42 ;  United  States  v.  Todd,  13  How.  62, 
note,  14  L.  ed.  47,  note;CcMe  of  Election  Sim- 
pers, 114 Mass.  247, 10Am.Rep.341 ;  Norwalk 
Street  R.  Co.'9  Appeal,  69  Conn.  676,  39  L. 
R.  A.  794,  37  AU.  1080,  38  AU.  708;  House- 
man  v.  Montgomery,  68  Mich.  364,  25  N.  W. 
369;  Smith  v.  Strother,  68  Cal.  194,  8  Pac. 
862;  Stevens  v.  Truman,  127  Cal.  155,  59 
Pac.  397;  People  eo  rel.  Nichols  v.  McKee, 
68  N.  C.  429;  State  ex  rel,  Coogan  v.  Bar- 
hour,  53  Conn.  85,  55  Am.  Rep.  65,  22  Atl. 
686;  Taylor  v.  Com,  3  J.  J.  Marsh.  401; 
State  ew  rel,  Hahn  v.  Young,  29  Minn.  474, 9 
N.  W.  737 ;  McRae  v.  Grand  Rapids,  L,  d  D. 
R,  Co.  93  Mich.  399,  17  L.  R.  A.  750,  53  N. 
W.  561 ;  Muhlenburg  County  y.  Morehead, 
20  Ky.  L.  Rep.  3/6,  46  S.  W.  484;  State  ex 
rel.  Board  of  Transportation  v.  Sioux  City, 
O,  d  W,  R.  Co,  46  Neb.  682,  31  L.  R.  A. 
47,  65  N.  W.  766;  Ex  parte  Griffiths,  118 
Ind.  83,  3  L.  R.  A.  398,  20  N.  E.  513;  Rees 
v.  Watertown,  19  Wall.  107,  22  L.  ed.  72. 
Of  course,  the  act  itself  need  not  be  judi- 
cial in  character.  If  the  eeneral  power  be 
judicial,  or  if  the  act  itself  be  in  aid  of  some 
judicial  function,  it  is  sufficient.  Thus  the 
exercise  of  judicial  power  maj^  be  essential 
in  the  discharge  of  executive  functions. 
Sawjfer  v.  Dooley,  21  Nev.  390,  32  Pac.  437; 
People  ex  rel,  Deneen  v.  Simon,  176  111. 
165,  44  L.  R.  A.  803,  52  N.  E.  910.  And 
courts,  in  the  discharge  of  their  duties,  may 
be  required  to  exercise  executive  or  admin- 
istrative powers.  They  may  be  authorized 
to  make  contracts  to  keep  court  rooms  in 
repair  {White  County  v.  Gtoin,  136  Ind. 
662,  22  L.  R.  A.  402,  36  N.  E.  237)  ;  may  ap- 
point commissioners  to  apportion  and  assess 
damages  for  the  opening  of  a  highway  ( Sa- 
lem Tump,  d  C.  Bridge  Corp.  v.  Essex  Coun- 
ty, 100  Mass.  282;  Terre  Haute  v.  Evans- 
ville  d  T,  H.  R.  Co.  149  Ind.  174,  37  L.  R. 
A.  189,  46  N.  E.  77;  Tuolumne  County  v. 
Stanislaus  County,  6  Cal.  440)  ;  may  ap- 
point jury  commissioners  {State  v.  Kendle, 
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62  Ohio  St  346,  39  N.  E.  947) ;  may  deter- 
mine  whether  a  municipal  corporation  shall 
be  created,  or  adjoining  territory  annexe<l 
{Burlington  v.  Leehrick,  43  Iowa,  253^ 
lVa;ioo  v.  Dickinson,  23  Neb.  426,  36  N.  W. 
813;  Winfield  v.  Linn,  60  Kan.  859,  57  Pac. 
549;  Ford  y.  North  Des  Moines,  80  lowa^ 
626,  45  N.  W.  1031).  But  in  each  and  all 
of  these  cases  the  powers  are  either  judicial 
in  character,  or  are  to  be  exercised  in  the- 
discharge  of  functions  pertaining  to  the  judi- 
cial department.  If  the  matter  is  one  re- 
quiring some  judicial  determination,  i  tmay 
be  left  to  the  court  or  to  judg^,  although  it 
is  not  involved  in  the  determination  of  ai» 
actual  case  liti|;ated  in  the  ordinary  manner.. 
Thus  the  propriety  and  necessity  of  the  con- 
struction of  a  bridge  over  railway  tracks- 
may  be  left  to  a  judge  for  decision.  Stat^- 
V.  New  York,  N.  H,  d  H.  R.  Co.  71  Comu 
43,  40  Atl.  925.  So  may  the  power  to  pass 
on  a  liquor  license.  McCrea  v.  Roberts,  8^ 
Md.  238,  44  L.  R.  A.  4C5,  43  AU.  39. 
Courts  cannot  fix  railroad,  telegraph,  tele- 
phone, water,  and  other  rates,  although  they 
may  pass  on  the  reasonableness  thereoL 
Steen^rson.  v.  Great  Northern  R,  Co.  6fr 
Minn.  353,  72  N.  W.  718;  State  em  reL 
Board  of  Transportation  v.  Sioux  City,  O. 
d  W.  R,  Co,  46  Neb.  682,  31  L.  R,  A.  47, 
66  N.  W.  766;  Nebraska  Teleph,  Co,  y.  SttUe- 
ex  rel,  Yeiser,  56  Neb.  627,  46  L.  R.  A<  113^ 
76  N.  W.  171 ;  State  ex  rel  Godard  v.  John- 
son, 61  Kan.  803,  49  L.  R.  A.  662,  60  Pac. 
1068.  Fixing  rates  in  such  instances  i» 
purely  a  legislative  act,  which  cannot  be- 
delegated  to  a  constitutional  court  With 
a  few  dissenting  voices,  these  seem  to  be 
the  conclusions  reached  by  the  courts  of  the 
country,  and  they  fully  accord  with  our 
views.  The  appointment  of '  trustees  to 
manage  and  control  a  system  of  waterworks 
belonging  to  a  municipal  corporation  in  ad- 
vance of  litigation  or  of  any  dispute  con- 
cerning their  management  or  control  is 
surely  not  a  judicial-  iunotipn.  It  is  more- 
nearly  administrative;  but  with  the  affairs 
of  the  corporation  and  the  management  of 
its  property  courts  have  nothing  to  do  in 
advance  of  some  dispute.  If  courts  are  to 
select  city  officials,  they  may  also  seleet 
those  who  are  to  administer  the  affairs 
of  the  county;  and  it  is  not  going  too  far 
to  say  that  they  may  also  be  authorized  to 
select  state  officials.  Such  a  union  of  power 
would,  as  said  by  Chancellor  Kent  in  Dash 
V.  Van  Klecck,  7  Johns.  477,  6  Am.  Dec.  291, 
"result  in  tyranny."  See  also  Kilboum  v- 
Thompson,  103  U.  8.  168,  26  L.  ed.  377;  1 
61.  Com.  269.  ''That  which  distinguishes  a 
judicial  from  a  legislative  act  is  that  the* 
one  is  a  determination  of  what  the  existing 
law  is  in  relation  to  some  existing  thing  al- 
ready done  or  happened,  while  the  other  is  a 
predetermination  of  what  the  law  shall  be 
for  the  regulation  of  future  cases  fallings 
under  its  provisions."  So  wrote  Judge- 
Cooley  in  his  invaluable  work  on  Constitu- 
tional Limitations  (108).  Generally  speak- 
ing,  appointment  to  an  office  is  an  executive 
function.  True,  not  every  appointment  is  ex- 
ecutive in  character,  for  appointments  may 
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l>e  made  by  judicial  officers  in  the  discharge 
oi  their  official  duties,  and  the  legislature 
may  appoint  the  officers  necessary  to  enable 
it  to  discharge  its  duties.  But  such  ap- 
pointments are  necessary  to  enable  them  to 
properly  discharge  their  duties,  and  to 
maintain  their  separate  existence.  These 
•do  not  inyolve  an  encroachment  on  the  func- 
tion of  a^iy  other  branch.  The  appoint- 
ments authorized  by  the  act  in  question  are 
in  no  manner  connected  with  the  discharge 
of  judicial  duties,  and  to  our  minds  clearly 
fall  within  the  prohibition  of  the  article  of 
the  Constitution  hitherto  quoted.  Much 
more  might  be  said  in  support  of  the  con- 
clusion reached,  but  this  opinion  has  al- 
ready outgrown  proper  limits.  Judges  of 
courts  created  by  the  Constitution  should* 
not  be  burdened  with  executive  or  adminis- 
trative duties.  They  should,  as  nearly  as 
possible,  be  freed  from  everything  not  judi- 
cial in  character.  Respect  for  the  position 
has  materially  lessened  whenever  judges 
have  attempted  to  discharge  duties  of  an 
executive  character.  The  judge  should  have 
no  favors  to  grant,  no  patronage  to  dispose 
•of,  and  no  friends  to  reward.  The  spoils 
system  should  have  no  place  in  the  selection 
•of  judicial  officers.  The  manifest  purpose 
•of  Uie  legislature  in  passing  the  act  in  ques- 
tion and  placing  the  appointing  power  in  the 
hands  of  the  judiciary  is  a  compliment  that 
speaks  loudly  of  the  integrity,  fairness,  and 
independence  of  judicial  officers ;  but,  if  they 
are  put  on  a  plane  with  other  officials,  who 
are  compelled  to,  or  who,  at  least,  in  many 
instances  do,  use  their  appointing  power  to 
further  their  own  interests,  will  they  not 
sacrifice  their  standing  as  judges,  and  de- 
feat the  very  objects  intended  to  be  secured  7 
Let  us  adhere  to  the  traditions  and  history 
<d  the  past;  let  the  judge  be  supreme  in  his 
field,  the  legislator  in  his,  and  the  executive 
remain  where  the  Constitution  placed  him; 


let  the  three  co-ordinate  departments  of 
government  be  preserved  intact;  let  neither 
trench  upon  the  other;  and  our  liberties 
will  be  preserved,  and  our  rights  duly  main- 
tained. Municipal  reforms  must  come  from 
within,  and  not  from  without.  Good  gov- 
ernment can  only  be  secured  by  the  active 
co-operation  of  good  citizens.  Those  who 
remain  away  from  the  primary  and  the 
election  and  refrain  from  voting  are  not 
only  forgetful  of  their  duties,  but  through 
neglect  tney  suffer  crime  to  flourish  and  cor- 
ruption to  reign  supreme.  They  put  them- 
selves on  a  level  with  the  worst  elements  by 
consenting  to  their  practice,  and  in  some  in- 
stances profiting  from  them,  and  are  moral- 
ly, if  not  legally,  responsible  for  existing 
conditions.  The  property-owning  taxpaying 
classes,  who  suffer  most,  from  a  material 
point  of  view,  under  mismanagement  and 
corruption,  have  the  remedy  in  their  own 
hands  if  they  choose  to  exercise  it.  This 
remedy  is  not  by  placing  all  municipal  af- 
fairs under  the  control  of  the  judiciary,  but 
by  taking  the  same  interest  in  the  adminis- 
tration of  local  affairs  that  they  manifest 
in  the  conduct  of  their  private  business. 
All  the  authorities  seem  to  agree  that  legis- 
lative and  judicial  interference  in  purely 
municipal  matters  "has  tended  very  greatly 
to  lessen  the  sense  of  responsibility  on  the 
part  of  local  officials  and  upon  the  part  of 
communities  themselves."  Goodnow,  Mun. 
Problems,  pp.  38,  39.  Seth  Low's  article  on 
"Municipal  Home  Government"  in  1  Bryce, 
American  Commonwealth,  chap.  62. 

We  have  given  the  case  the  care  and  at^ 
tention  its  importance  demands,  and,  while 
fully  recognizing  the  rule  that  an  act  of  the 
legislature  should  not  be  declared  unconsti- 
tutional unless  plainly  and  clearly  within 
its  limitations,  are  nevertheless  constrained 
to  hold  that  the  act  cannot  be  sustained. 

Reversed, 
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J.  W.  REID,  JR.,  Admr.,  etc.,  of  J.  W.  Reid, 
Sr.,  Deceased,  Appt., 
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The  nearllffent  placing  of  a  vrlll  so  that 
Ita  exiflteace  is  not  knourn  for  se-veral 
years  after  testator's  death,  and  the  laches 
of  the  devisee  in  not  producing  It,  will  not 
estop  him  from  asserting  his  claim  against 
one  who  has  acquired  a  title  from  the  heir 
at  any  time  before  the  right  to  probate  or 
resister  the  will  is  barred. 

(February  28,  1002.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Clay  (S)unty 
in  favor  of  plaintiff  in  an  action  brought  to 
foreclose  a  mortgage.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Jfr.  James  D.  Black,  for  appellant: 

Appellee  could  not  by  the  mortgage  sub- 
ject to  the  payment  of  her  debt  any  interest 
in  the  land  beyond  the  one-fourth  interest 
therein  given  to  the  mortgagor  under  the 
will. 

The  judgment  of  the  Clay  county  court 
admitting  that  will  to  record,  and  adjudging 
it  to  be  Sie  last  will  and  testament  of  T.  T. 
Reid,  is  conclusive.    If  his  will  is  valid  the 
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III. 


IV. 


Generally,  253. 

Where  ttie  estate  is  sold  or  mortgaged  hy 
the  heirs,  255. 

Where  the  devisees  are  under  disabili- 
ties,  257. 

If^ere  the  toill  is  concealed,  lost,  or  de- 
stroyed, 258. 

Estoppel,  260. 


67  L.  R.  A. 


vr.  Second  wills  and  codicils,  261. 
VII.  Suspension  of  probate  proceedings,  262. 
VIII.  Probate  in  solemn  form  aitd  second  pro- 
bate, 262. 
IX.  Wills  from  other  states,  263. 

X.  Statutory  Umttaiions,  264. 
XI.  Summary,*  26Q. 

I.  Oenerally. 
In  many  cases  it  has  been  b^^ld  that  wills 
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interest  of  his  legatees  and  devisees  becomes 
a  vested  property  right. 

Page,  Wills,  |  22. 

The  right  to  offer  a  will  for  probate  is 
limited  by  the  ten  years'  statute  as  the  pe- 
riod of  limitation  for  an  action  for  relief  not 
otherwise  limited. 

Alien  V.  Froman,  96  Ky.  313,  28  S.  W. 
407. 

Mr.  D.  K*  Bawlli&ss  for  appellee.  • 

'White,  J.,  delivered  the  opinion  of  the 
eourt: 

In  October,  1888,  T.  T.  Reid  <lied  in  Clay 
county,  never  having  married  or  had  issue. 
His  only  heir  at  law  was  J.  W.  Keid,  Sr., 
his  father,  the  mother  having  died  prior  to 
the  death  of  T.  T.  Reid.  After  the  death  of 
T.  T.  Reid,  his  father,  as  heir  at  law,  took 
possession  of  the  real  estate  left  by  T.  T. 


Reid,  containing  probably  300  acres.  In 
April,  1890,  J.  W.  Reid,  Sr.,  borrowed  of 
appellee,  K  J.  Benge,  $600,  and  to  secure 
its  repayment  executed  a  mortgage  on  the 
tract  of  land  that  had  formerly  been  owned 
by  T.  T.  Reid,  and  which  J.  W.  Reid,  Sr., 
then  thought  he  had  inherited  from  his  son 
T.  T.  Reid.  This  mortgage  was  properly 
executed,  delivered,  and  put  to  record  in  the- 
proper  office.  After  the  execution  and  de- 
livery of  this  mortage  to  appellee,  the 
mortgagor,  J.  W.  Reid,  Sr.,  died,  and  ad- 
ministration was  had  on  his  estate  by  J.  W. 
Reid,  Jr.  The  appellee  instituted  this  action 
to  collect  her  debt  of  $600  from  the  estate- 
of  J.  W.  Reid,  Sr.,  and  to  enforce-  her  mort- 
age lien  on  the  tract  of  land.  The  admin- 
istrator and  heirs  at  law  of  J.  W.  Reid,  Sr.^. 
were  all  made  parties.  To  this  action  cer- 
Uin   of   the   children   of   J.   W.   Reid,   Sr.,. 


ahonld  be  admitted  to  probate  although  many 
years  have  elapsed  since  the  death  of  the  tes- 
tator. In  the  absence  of  a  statutory  limitation, 
or  any  questlcm  of  the  rights  of  a  purchaser  for 
value,  or  estoppel,  it  seems  that  there  is  no  well- 
defined  limitation  as  to  the  time  of  probate.  The 
English  rule  is  stated  to  be  that  if  a  will  is  pro- 
bated in  common  form — that  is,  in  an  e^  parte 
proceeding — it  may  thereafter  be  probated  in 
solemn  form, — that  is,  on  notice  to  those  in- 
terested at  any  time  within  thirty  yeara 
There  are  a  few  cases  In  which  It  was  held  that 
wills  may  be  probated  after  the  lapse  of  the 
statutory  period,  as  In  cases  of  concealment, 
etc.  There  are  cases,  also,  where  the  probate 
was  refused  without  regard  to  the  period  of 
time  only, — under  circumstances  of  estoppel 
and  the  like. 

In  the  following  cases  wills  were  probated 
where  many  years  had  elapsed  after  the  death 
of  the  testator :  Re  Myera  3  Dem.  193 ;  Tal- 
iaferro V.  Taliaferro,  4  Call  (Va.)  93 ;  sixty- 
three  years.  Haddock  v.  Boston  &  M.  R.  Co. 
146  Mass.  155,  15  N.  B.  495;  forty-two  years, 
Davis  V.  Gaines,  104  U.  8.  386,  26  L.  ed.  757  ; 
thirty-one  years,  Deake's  Appeal,  80  Me.  57, 
12  Atl.  790 ;  twenty-nine  years,  Fox  v.  Fee,  167 
N.  Y.  44,  60  N.  E.  281;  twenty-three  years, 
Fathereo  v.  Lawrence,  33  Miss.  585 ;  over 
twenty  years.  Bourne  v.  Greenleaf,  dted  In  146 
Mass.  157,  15  N.  E.  495 ;  nineteen  years,  Cole 
V.  Gourlay,  79  N.  Y.  527 ;  eighteen  years,  Car- 
penter V.  Denooo,  29  Ohio  St.  379  (from  pro- 
bate In  other  state)  ;  fourteen  yeara  Waters  v. 
Stickney,  12  Allen,  1,  90  Am.  Dec.  122  (codicil)  ; 
thirteen  yeara  Walton  v.  Ambler,  29  Neb.  626, 
45  N.  W.  931 :  twelve  years,  Schultz  v.  Schultz, 
10  Gratt.  358,  60  Am.  Dec.  335  (dictum,  sev- 
enteen yearsj  :  eleven  years,  Ryan  v.  Texas  & 
P.  R.  Co.  64  Tex.  239 ;  Transue  v.  Brown,  31 
Pa.  92;  ten  years,  Camden  Safe  Deposit  &  T. 
Co.  V.  Ingham,  40  N.  J.  Eq.  3 ;  Etheridge  v. 
Corprew,  48  N.  C.  (3  Jonea  L.)  14  (solemn 
form)  ;  Rnin  v.  Benob  (statutory  limit)  ;  Allen 
V.  Fromau,  96  Ky.  313,  28  S.  W.  497  (statutory 
limit)  ;  nine  years,  Gray  v.  Maer,  20  N.  C.  (3 
Dev.  &  Batt.  L.)  47  (reprobate)  ;  Allen  v.  Al- 
len, 28  Kan.  18  (nine  years  on  file;  statutory 
limit  three  years)  ;  six  years.  Doe  ew  dcm. 
Pope  V.  Pickett,  51  Ala.  584 ;  five  yeara  Besan- 
con  V.  Brownson,  89  Mich.  388;  four  years, 
nine  months,  Elwell  v.  Universallst  General 
Convention,  76  Tex.  514,  13  S.  W.  552;  four 
years  limit  by  statute.  Fox  v.  Fee,  167  N.  Y. 
44,  60  N.  E.  281 :  one  year,  Keith  v.  Proctor, 
114  Ala.  676,  21  So.  502. 

And  It  has  been  said  that  a  will  may  be  pro- 
bated at  any  time.  Shumway  v.  Holbrook,  1 
Pick.  115.  11  Am.  Dec.  153;  Clagett  v.  Haw- 
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klna  11  Md.  381;  Rebhan  v.  Mueller,  114  111. 
343,  55  Am.  Rep.  869. 

And  that  a  will  that  was  forty- three  year» 
old  could  be  probated.  Marcy  v.  Marcy,  6  Met. 
360. 

Or  one  that  was  over  four  years  old.  Ochoa 
V.  Miller,  59  Tex.  462. 

And  it  was  said  that  in  England  a  will  covil<t 
be  probated  in  solemn  form  within  thirty  yeara 
Straub's  Case,  49  N.  J.  Eq.  264,  24  Atl.  569. 

And  it  was  said  in  Stebbins  v.  Lathrop,  4 
Pick.  33,  and  Foote  v.  Foote,  61  Mich.  181.  28 
N.  W.  90.  that  the  statute  directs  a  will  to 
be  probated  in  thirty  daya 

And  a  statute  requires  a  holographic  will  to 
be  probated  in  six  montha  George  v.  Greer,. 
53  Misa  495. 

But  a  codldl  over  twenty  years  old  was  re- 
fused probate,  in  Watson  v.  Turner,  89  Ala. 
225,  8  So.  20  (applying  the  statutory  time  for 
contesting  wills). 

And  a  will  nineteen  years  old  was  held  In- 
admissible to  probate  on  the  ground  of  estop- 
pel in  Re  Lyman,  14  Misc.  357,  36  N.  Y.  Supp. 
117. 

So,  where  a  will  was  fourteen  years  old. 
Foote  V.  Foote,  61  Mich.  181,  28  "N.  W.  90. 

And  a  second  will  was  denied  probate  after 
five  years.  In  Hardy  v.  Hardy,  26  Ala.  524  (ap- 
plying a  statute). 

A  will  was  found  among  papers  in  the  pos- 
session of  one  of  the  heirs  and  offered  for  pro- 
bate sixty-three  years  after  the  death  of  the 
testator.  It  was  held  that  It  should  be  pro- 
bated. Haddock  v.  Boston  &  M.  R.  Co.  146 
Mass.  155,  15  N.  E.  495.  In  this  case  the 
court  said :  **So  long  as  one  can  produce  the 
evidence  necessary  to  obtain  the  prot>ate  of  a 
will,  we  can  see  no  legal  reason  why  one  who 
relies  upon  It  should  not  be  allowed  to  prove  it 
as  he  would  be  permitted  to  prove  a  deed,  how- 
ever ancient,  under  which  he  claimed  title. 
The  fact  that  he  could  not  offer  in  evidence  a 
will  not  admitted  to  probate,  as  he  might  an 
ancient  deed,  would  certainly  afford  no  reason 
why  Its  authenticity  should  not  be  establishe<f 
in  the  probate  court  by  Its  regular  course  of 
procedure."  In  this  case  the  question  was  only 
on  the  probate,  and  the  objector  claimed  that 
the  title  to  his  real  estate  might  be  affected, 
but  the  case  does  not  show  how. 

And  in  Re  Myera  3  Dem.  193,  It  was  held 
that  a  will  should  be  admitted  to  probate  where 
It  was  offered  more  than  thirty  years  after  lt» 
execution,  and  proved  by  one  attesting  witness, 
the  other  being  dead.  The  case  does  not  show 
when  the  testatrix  died. 

In  Bourne  v.  Greenleaf,  cited  in  1  Pick.  117,. 
note,   Mr.   Justice  Jackson,   at   the  argument* 
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brothers  and  sisters  of  T.  T.  Raid,  deceased, 
filed  answer,  being  already  parties  hereto, 
and  denied  that  at  the  date  of  the  execution 
of  the  mortgage  by  J.  W.  Reid,  Sr.,  to  ap- 
|>ellee,  or  at  all,  the  said  J.  W.  Reid,  Sr.,  had 
title  to  the  land,  or  that  the  same  ever  de- 
scended to  him  from  his  son  T.  T.  Reid, 
their  brother.  They  pleaded  that  at  the 
regular  term  of  the  Clay  county  court  in 
May,  1895,  there  was  produced  and  probated 
the  will  of  T.  T.  Reid,  by  which  will  the  land 
mortgaged  was  devised  to  them  in  conjunc- 
tion with  their  father,  J.  W.  Reid,  Sr. ;  that 
is  to  say,  the  father  was  devised  one  fourth 
the  land,  and  the  other  three  fourtjis  to  ap- 
pellants, his  brothers  and  sisters.  Appel- 
lants therefore  denied  appellee's  right  to  a 
lien  upon  the  land,  at  least  to  the  extent  of 
their  interest, — ^three  fourths, — derived  un- 
der the  will  of  T.  T.  Reid.    By  reply  the  ex- 


istence and  probate  of  the  will  was  formally 
denied.  The  only  proof  taken  was  that  of 
appellee,  who,  if  competent  for  any  pur- 
pose, established  the  justness  of  her  claink 
against  J.  W.  Reid,  Sr.,  which  was  never  an 
issue,  and  her  entire  ignorance  of  the  will 
of  T.  T.  Reid  until  it  was  probated  in  1895^ 
more  than  five  years  after  she  had  loaned 
the  money  to  J.  W.  Reid,  Sr.,  and  accepted 
the  mortgage  as  security.  With  this  proof 
and  the  copy  of  the  probated  will  and  orders 
of  the  county  court  the  case  was  submitted 
for  final  hearing.  The  court  adjudged  to> 
appellee  a  lien  on  the  whole  of  the  land  to 
satisfy  her  debt,  and  decreed  a  sale  thereof, 
and  to  reverse  that  judgment  this  appeal  ia 
prosecuted. 

It  may  be  said  at  the  outset  that  there- 
is  no  pretense  or  plea  that  the  devisees  (ap- 
pellants)  were  guilty  of  any  fraud  by  sup- 


said  there  was  a  case  In  the  county  of  Essex, 
perhaps  thirty  years  ago.  where  It  was  found 
that  the  widow  of  a  testator  must  hold  land 
ander  the  will,  which  had  not  been  proved. 
The  will  was  therefore  carried  to  the  probate 
office,  but,  more  than  twenty  years  having 
elapsed  since  the  death  of  the  testator,  the 
judge  of  probate  refused  to  allow  It ;  but  upon 
an  appeal  the  decision  was  reversed,  as  a  will 
mast  be  proved  and  allowed.  In  order  to  con- 
rey  land.  The  names  of  the  parties  In  this  case 
are  given  In  Haddock  v.  Boston  &  M.  R.  Co. 
146  Mass.  155,  15  N.  E.  495,  where  It  was  said  : 
**lt  is  a  case  to  which  some  weight  must  be 
attached,  as  It  brought  into  question  directly 
the  authority  of  the  court  of  probate,  and  the 
appeal  was  to  the  full  bench  of  the  supreme 
court,  which  reversed  the  original  decree. 
While  no  opinion  appears  to  have  been  written. 
It  could  not  but  have  been  a  carefully  consid- 
ered case,  as  it  reversed  the  opinion  of  the 
Judge  of  probate  as  to  the  extent  of  his  juris- 
diction." 

And  where  a  will  was  offered  for  probate 
eleven  years  after  the  death  of  the  alleged  tes- 
tator and  after  the  death  of  both  of  the  sub- 
Krlblng  witnesses,  and  on  an  Issue  of  devisavii 
vel  non  there  was  evidence  of  the  handwriting 
of  the  subscribing  witnesses  and  of  the  alleged 
testator.  It  was  held  that  It  was  sufficient  to 
admit  the  will  to  be  read  In  evidence  to  the 
Jorr.  Transue  v.  Brown,  31  Pa.  92.  In  this 
case  the  court  does  not  discuss  the  question  of 
limitation  or  delay,  but  says  that  "If  rights 
have  vested  under  the  proceedings  of  the  ad- 
ministrator, in  selling  or  distributing  the  es- 
tate, this  Is  not  the  proper  time  to  protect 
th^m." 

In  Marcy  v.  Marcy,  6  Met.  360.  370,  the  ques- 
tion was  whether  there  was  sufficient  evidence 
that  a  will  which  became  operative  forty-three 
years  before  had  been  admitted  to  probate  so  that 
It  could  be  read  In  evidence.  The  court  held  that 
there  was  such  evidence,  adding :  **0n  evidence 
like  the  present.  It  would  be  the  duty  of  the 
probate  court  to  establish  the  will,  if,  for  want 
of  form,  the  probate  should  have  been  consid- 
ered so  defective  that  the  will  had  been  re- 
jected as  evidence  In  Its  present  state." 

In  Shumway  v.  Holbrook,  1  Pick.  115,  11 
Am.  Dec.  153.  It  was  said :  "If  a  will  can  be 
found.  It  may  be  proved  In  the  probate  office 
at  anj  time.  In  order  to  establish  a  title  to  real 
estate.  It  dlfTera  from  an  administration  of 
personal  property,  which  cannot  be  originally 
granted  upon  the  estate  of  any  person  after 
twenty  yeara  from  his  decease." 

In  Clagett  v.   Hawkins,   11  Md.   381,   which  i 
was  an  application  to  revoke  a  will,   It  was 
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said :  "The  proposition,  that  no  lapse  of  time- 
will  exclude  the  inquiry  whether  certain  paper» 
constitute  the  will  of  a  party,  is  supported  by 
aimosf  any  number  of  authorities ;  that  of  Pin- 
ucane  v.  Gayfere,  3  philllm.  Eccl.  Rep  405, 
will  suffice  for  this  case." 

In  Ochoa  v.  Miller.  59  Tex.  462,  it  was  salA 
that  if  It  Is  shown  that  a  will  has  not  been  un- 
der the  control  of  the  party  offering  the  sams 
for  probate,  nor  In  Its  proper  place  of  deposit, 
it  may  be  probated  after  the  lapse  of  four  years 
If  proper  steps  are  taken  and  proper  proof 
made.  It  was  further  said  that  no  "letters 
testamentary  could,  however.  Issue."  The 
statute  requires  that  a  will  should  be  probated 
In  four  yeara    . 

II.  Where  the  estate  is  eold  or  mortgaged  d|^ 
the  heirs. 

Under  statutes  protecting  the  rights  of  pur- 
chasers for  value  as  against  a  subsequent  pro- 
bate of  a  will,  such  purchasers  are  protected  If 
the  will  Is  not  probated  within  the  statutory^ 
time.  It  Is  held  that  a  purchaser  from  a  dev- 
isee may  have  the  will  probated  after  the  stat- 
utory time  where  cause  Is  shown  for  delay 
and  his  title  Is  contested  by  the  heirs;  and  a 
purchaser  at  a  Judicial  sale  under  an  order  of 
the  probate  court,  acquiring  title  through  a 
will,  was  held  not  to  be  affected  by  the  probats 
of  a  subsequent  will,  of  which  he  had  no  notice. 
A  party  advancing  money  on  a  mortgage  made- 
by  heira  is  not  protected  until  after  the  stat- 
utory time  for  probating  the  will  has  elapsed. 
There  are  quite  a  number  of  cases  In  whldk 
probate  was  allowed  In  order  to  make  a  link  In 
a  chain  of  title,  where  the  probate  did  not  oc- 
cur for  many  years ;  but  In  most  of  these  cases 
the  question  seems  only  to  have  been  as  to  the 
right  to  have  the  will  probated,  whatever  ques- 
tion might  occur  as  to  the  rights  of  a  pur- 
chaser being  relegated,  without  notice,  to  m 
subsequent  action. 

In  Reid  v.  Brnge  it  was  held  that  in  Ken- 
tucky a  will  may  be  probated  at  any  time  with- 
in ten  yeara  after  the  death  of  the  testator. 
In  this  case  the  will  was  proT>ated  seven  years 
after  the  testator's  death.  The  heir  had  taken 
powession  of  the  land,  and  had  executed  a 
mortgage  thereon,  but  the  devisees  were  ignor- 
ant of  the  execution  of  the  will.  It  was  held* 
that  they  were  not  precluded  by  lapse  of  time 
from  asserting  their  rights. 

Where  the  testatrix  died  in  1871  it  was  held 
that,  notwithstanding  the  expiration  of  four 
years  from  her  death,  her  will  might  be  pro- 
bated In  1882  to  establish  a  link  In  a  chain  of 
title,  although  no  letters  testamentary  conld  Is- 
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pressing  the  will,  or  in  fact  knew  that  such 
f>aper  existed  till  long  after  the  execution 
of  appellee's  mortgajo^e.  It  seems  to  be  con- 
•ceded  that  all  parties  acted  in  ffood  faith 
upon  the  facts  as  they  knew  them.  The 
question,  then,  presented  for  our  considera- 
tion, is :  Is  the  equity  of  appellee,  acquired 
under  the  mortgage  executed  by  J.  W.  Reid, 
Sr.,  when  all  parties  believed  he  was  the 
legal  owner  by  reason  of  being  heir  at  law, 
And  five  years  before  the  discovery  of  the 
will  of  T.  T.  Reid,  superior  to  the  legal 
title  of  the  devisees  under  the  will?  It  is 
•conceded  that  no  statute  of  limitation  ap- 
plies to  bar  appellants'  right  to  recover,  for 
it  is  well  settled  in  this  state  that  a  ^-ill 
may  be  probated  at  any  time  within  ten 
years  after  the  death  of  the  testator.  Allen 
V.  Froman,  96  Ky.  313,  28  S.  W.  497.  The 
will  in  the  case  at  bar  was  probated  seven 


years  after  testator's  death.  There  is  no 
plea  of  fraud  either  in  suppressing  the  will 
or  in  inducing  the  appellee  to  part  with  her 
money  on  the  faith  of  the  mortgage  secu- 
rity by  any  of  the  appellants,  at  least  with 
any  knowledge  or  information  of  their  righti 
in  the  land.  As  we  understand  the  conten- 
tion  of  counsel,  his  position  is  that  by  rea^ 
son  of  the  negligence  of  testator  in  so  plac- 
ing his  will  as  not  to  be  found  for  seven 
years  after  his  death,  though  this  may  not 
have  been  actually  intended,  and  by  reason 
of  laches  of  appellants,  devisees  thereunder, 
in  not  producing  the  will,  the  appellee  has 
acquired  an  eauitable  claim  superior  to  the 
legal  title  under  the  will.  By  |  16,  chap. 
113,  Gen.  Stat,  in  force  at  the  death  of  T. 
T.  Reid,  it  is  provided  that  the  will  speaks 
as  of  the  testator's  deaths  unless  a  con- 
trary intent  appear  by  the  will.    Alewander 


■sue,  where  the  will  had  not  been  In  plaintiff's 
control,  but  had  all  the  whPe  been  In  the  place 
•of  its  appropriate  custody,  or  under  the  con- 
trol of  the  husband  of  the  testatrix.  Ryan  v. 
Texas  &  P.  R.  Co.  64  Tex.  239.  In  this  case 
the  will  was  made  so  'as  to  be  available  as  a 
<ieed  or  will,  and  It  had  been  recorded  as  a  deed, 
but  litigation  arose  over  it  and  application  for 
prot>ate  was  made,  but  was  dismissed  under  a 
<ompromlRe.  The  litigation  was  held  sufQcIent 
•excuse  for  the  laches  in  plaintiff.  Tex.  Rev. 
Stat.  art.  1828,  provides  that  no  will  shall  be 
jbdmllted  to  probate  after  the  lapse  of  four 
Tears  from  the  death  of  the  testator,  unless 
the  party  applying  for  probate  was  not  In  de- 
fault ;  and  in  no  case  shall  letters  testamentary 
"be  Issued  where  the  will  is  probated  after  four 
years  from  the  death  of  the  testator.  The  pro- 
pounders  of  the  will  were  purchasers  from  the 
devisee  and  desired  to  use  the  will  In  their 
chain  of  title  in  the  contest  with  the  heirs. 

In  the  absence  of  statutory  regulation.  It 
was  held  that  a  will  might  be  probated  any 
time  after  the  testator's  death.  Rebham  v. 
Mueller,  114  111.  343,  55  Am.  Rep.  869.  2  N.  E. 
75.  lu  this  case  the  testator  died  in  1870,  and 
In  1883  the  will  was  admitted  to  probate.  111. 
Rev.  Stat.  1S74,  chap.  148,  |  12,  requires  any 
person  who  may  have  In  his  possession  the  last 
will  of  another,  immediately  upon  the  death  of 
the  testator,  to  deliver  such  will  to  the  county 
•court  of  the  county,  and  imposes  a  fine  for 
withholding  a  will,  and  punishment  for  wil- 
fully secreting  one.  It  was  held  that  the  fail- 
ure of  the  custodian  to  comply  with  this  stat- 
ute could  not  affect  the  rights  of  any  person 
-claiming  under  the  will,  or  the  jurisdiction  of 
the  probate  court  to  probate  the  will  within 
A  reasonable  time.  It  was  also  held  that  this 
statute  did  not  fix  a  definite  time  within  which 
«  will  shall  be  presented  to  court  and  admitted 
to  probate,  and  that  there  was  no  statute 
which  may  be  regarded  as  a  limitation  law 
"barring  the  probate  of  a  will  after  a  specified 
time.  The  court  said:  "If  a  will  Is  not  pro- 
•duced.  nnd  letters  of  administration  Issue,  acts 
-done  and  rights  accrued  under  such  adminis- 
tration will  be  entitled  to  protection,  so  that 
no  serious  consefinences  can  follow  from  the 
-delay  In  probating  a  will." 

A  purchaser  from  heirs,  when  sued  by  the 
•devisoes  to  establish  plaintiffs'  title  and  recover 
their  estates,  demurred  to  the  complaint  on  the 
ground  that  he  was  an  Innocent  purchaser,  un- 
<ier  2  Ind.  Rev,  Stat.  1879.  p.  574.  act  May  31, 
1852.  i  17.  providing  that  the  title  of  any  land 
purchased  In  good  faith  for  a  valuable  con- 
itlderatlon  from  heirs  shall  not  be  Impaired  by 
any  devise,  unless  the  will  shall  have  been 
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proved  and  recorded  within  three  irears  after 
the  death  of  the  testator,  excepting  In  case  of 
infancy.  Incompetency,  or  absence  from  the 
state,  or  concealment  of  the  will.  It  was  held 
that  the  question  could  not  be  settled  by  the 
demurrer  where  the  complaint  did  not  show 
that  the  plaintiffs  were  not  within  the  excep- 
tions. Biggs  V.  McCarthy,  86  Ind.  852  (44 
Am.  Rep.  320,  omits  this). 

But  purchasers  for  value  and  mortgagees 
were  held  entitled  to  successfully  resist  the 
probate  of  a  will  that  was  fifteen  years  old, 
where  all  the  devisees  had  attained  their  ma- 
jority more  than  three  years  prior  to  the  pro- 
bate of  the  will.  The  property  was  left  to  the 
devisees  and  the  heirs  of  their  body,  and  the 
will  was  offered  for  probate  by  grandchlldxen 
who  were  born  ten  years  after  the  testator's 
death.  It  was  held  that  purchasers  were  pro- 
tected, under  Conn.  Stat.  209,  t.  32,  chap.  1,  | 
30,  providing  that  a  will  shall  not  be  probated 
more  than  ten  years  titter  the  death  of  the  tes- 
tator, saving  to  Infants  three  years  after  at- 
taining their  majority.  Goodman  v.  Ru8s»  14 
Conn.  210. 

In  Davis  v.  Gaines,  104  U.  S.  386,  26  L.  ed. 
757,  it  wss  held  that  a  sale  of  lands  duly  made 
by  order  of  the  probate  court  having  Jurisdic- 
tion, and  the  conveyance  thereof  by  the  execu- 
tor of  a  will,  duly  admitted  to  probate  while 
Its  functions  were  in  full  force,  to  a  bona  flde 
purchaser  for  value,  vested  the  purchaser  with 
a  good  and  valid  title  which  was  not  affected 
by  the  discovery  of  a  later  will,  and  Its  admis- 
sion to  probate  and  record.  In  this  case  the 
testator  died  in  August,  1818,  and  the  sale  by 
the  register  of  wills  was  made  November  8, 
1813,  under  a  will  dated  May  20,  1811.  The 
other  will  was  executed  July  13,  1813,  and  an 
act'on  was  brought  In  1836  to  establish  the 
same  as  a  lost  will.  It  was  probated  January 
18,  1855,  and  was  recognized  by  the  supreme 
court  of  Louisiana  as  the  last  will  on  Decem- 
ber 17.  1855.  La.  act  March  10,  1834.  |  4, 
provided  that  all  informalities  of  any  public 
sale  made  by  public  officers  shall,  after  five 
years  from  the  sale,  be  prescribed  against  by 
those  claiming  under  such  sales,  whether  they 
be  minors,  married  women,  oc  parties  inter- 
dicted. 

Under  N.  Y.  Rev.  Stat.  749,  |  3.  providing 
that  the  title  of  a  bona  flde  purchaser  for  a 
valuable  consideration  from  the  heirs  shall  not 
be  Impaired  by  a  devise,  unless  the  will  shall 
have  been  duly  proved  or  recorded  within  fonr 
years  after  the  death  of  the  testator,  except 
where  the  will  has  been  concealed  by  the  heirs 
or  some' one  of  them,  and  except  the  devisee  la 
a  minor,  It  was  held  that  the  title  of  a 
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V.  Waller,  6  Buah,  330.  It  was  held  as  far 
back  as  1827  in  the  case  of  Re  Pjayne'a  Will, 
4  T.  B.  Mon.  423,  that  the  interest  of  a  dev- 
isee vested  the  instant  of  testator's  death, 
and  was  not  lost^  destruction  of  the  will 
before  probate.  This  case  has  never  been 
questioned  in  this  state,  so  far  as  we  are 
informed.  Applying  that  rule  here,  it  is 
clear  that  at  the  death  of  T.  T.  Reid,  in 
1888,  the  appellants,  devisees  under  his  will, 
had  a  vested  estate  in  his  lands,  as  the  will 
provided.  To  devest  them  of  this  title  there 
must  be  either  conveyance,  prescription,  or 
estoppel  in  some  form.  It  is  not  pretended 
that  there  is  a  conveyance,  or  that  their 
right  to  claim  under  the  will  is  barred  by 
any  statute  of  limitation.  An  estoppel  is 
defined  by  ^uvier  to  be  "the  preclusion  of 
a  person  from  asserting  a  fact  by  previous 
<x>nduct  inconsistent  therewith  on  nis  own 


part  or  the  part  of  those  under  whom  he 
claims,  or  by  an  adjudication  upon  his 
rights  which  he  cannot  be  allowed  to  call 
in  question."  Stephens  defines  "estoppel:" 
"A  preclusion  in  law  which  prevents  a  man 
from  alleging  or  denying  a  fact  in  conse- 
quence of  his  own  previous  act,  allegation, 
or  denial  of  a  contrary  tenor."  Blackstone's 
definition  is:  "A  special  plea  in  bar,  which 
happens  where  a  man  has  done  some  act  or 
executed  some  deed  which  precludes  him 
from  averrinjsr  anything  to  the  contrary." 
It  is  the  fo*mdation  of  the  doctrine  of  es- 
toppel that  the  party  estopped  has  design- 
edly so  acted  or  spoken  as  to  induce  others 
to  change  their  position  injuriously  to  them- 
selves; in  other  words,  the  doctrine  of 
estoppel  is  founded  on  the  fraud  of  the 
party  who  is  held  estopped.  But,  to  be 
guilty  of  fraud,  a  person  must  knowingly 


Ade  purchaser  for  vaiue»  In  a  proceeding  to 
sell  land  of  an  Infant  heir,  was  not  affected  by 
the  probate  of  a  will  more  than  four  years 
from  the  death  of  the  testator,  although  one 
of  the  heirs  took  the  will  from  his  mother's 
pofl»el9Slon  and  kept  It  concealed  for  fifteen 
jears.  In  this  case  the  minor  heir  became  of 
age  more  than  five  years  prior  to  the  probate, 
and  It  was  held  that  the  other  exception  In  the 
atatnte  did  not  apply.  Cole  ▼.  Gourlay,  79  N. 
Y.  527.  The  testator  died  In  1836,  and  the 
will  was  probated  In  1855. 

And  purchasers  for  value  from  the  heirs  at 
law  and  widow  were  held  not  to  be  affected  by 
the  probate  of  a  will  where  the  will  was  not 
probated  for  more  than  twenty-eight  years.  It 
was  held  that  the  saving  clause  In  favor  of  mi- 
nors did  not  spply  to  a  child  anborn  at  the  time 
of  the  death  of  the  testator,  under  N.  Y.  Code 
CiT.  Proc.  i  2628  (2  Rev.  Stat.  69,  i  18).  pro- 
viding that  purchssers  Id  good  faith  for  a  val- 
uable consideration  from  the  heirs  of  the  owner 
shall  not  be  affected  by  the  will  of  the  latter 
unless,  four  years  after  his  death,  the  will  Is 
established ;  but  If  at  the  time  of  his  death  the 
^eTlsee  is  within  twenty-one  years  of  age  the 
limitation  does  not  begin  antU  after  one  year 
from  the  removal  of  the  disability.  The  court 
aald :  **CertaInly  the  exception  Is  not  Intended 
to  cover  unborn  children,  especially  before  ges- 
tation." Fox  V.  Fee,  167  N.  Y.  44,  60  N. 
«.  281. 

In  Gllklnson  v.  Miller,  74  Fed.  181,  which 
'  was  an  action  of  ejectment,  it  was  held  that 
the  purchaser  was  not  a  bona  fide  purchaser, 
under  N.  Y.  Code  Civ.  Proc.  i  2628,  providing 
as  above.  In  this  case  the  testatrix  died  In 
1876  leaving  the  property  to  plaintiff,  an  In- 
fant, and  the  will  was  offered  for  probate  and 
a  contest  made  by  the  heir  at  law,  and  probate 
was  refused  In  1878.  The  heir  at  law  took  pos- 
session and  sold  the  same.  In  1874,  to  the  de- 
fendant, and  paid  to  the  infant  devisee,  on  her 
Ijecomlng  of  age,  |1,000  for  a  release  of  all 
claims,  which  release  was  executed  without 
\nowledge  that  the  decree  of  the  surrogate 
court  would  affect  her  title.  The  purchaser 
had  the  title  examined,  and  had  notice  of  the 
probate  proceedings.  The  court  said:  "The 
section  of  the  Code  In  question  cannot  be  con- 
8tme4,;^o  protect  one  who  had  actual  notice  of 
a  wlrt'  conveying  the  property  away  from  the 
lieir  at  law.**  The  Infant  became  of  age  In 
1882,  and  the  action  to  recover  the  land  was 
bronght  thirteen  years  thereafter.  The  provi- 
«loc  of  the  Code  gives  the  devisee  one  year 
after  becoming  of  age  to  probate  the  will,  but 
this  provision  is  not  construed  in  the  decision. 
57  L.  R.  A.  17 


In  this  case  probate  had  been  refused  on  the 
ground  that  the  testatrix  was  incompetent. 

East  Riding  registry  act,  6  Anne,  chap.  85, 
provides  that  a  memorial  of  deeds,  convey- 
ances, and  wills  may  be  registered,  and  every 
deed  or  conveyance  shall  be  fraudulent  and 
void  against  any  subsequent  purchaser  or  mort- 
gagee for  a  valuable  consideration  unless  such 
memorial  Is  registered;  and  that  memorials  of 
wills  shall  be  registered  within  the  space  of  six 
months  after  the  death  of  the  devisor  or  testa- 
trix dying  within  Great  Britain  pr  within  three 
years  if  the  death  occur  beyond  the  seas.  It 
was  held  that  the  title  of  a  mortgagee  for  value 
was  not  affected  by  a  will  which  was  not  dis- 
covered by  the  devisee  until  the  expiration  of 
six  months  after  the  death  of  the  testator. 
Chadwick  V.  Turner,  L.  R.  1  Ch.  App.  810,  85 
L.  J.  Ch.  N.  B.  849,  12  Jur.  N.  8.  239,  14  L.  T. 
N.  S.  86,  14  Week.  Rep.  491. 

III.  Where  the  devUeea  are  under  dUabUiUee. 

In  some  cases  the  disability  of  a  devisee,  as 
minority,  and  the  like.  Is  held  to  excuse  delay 
in  offering  a  will  for  probate.  Where  a  stat- 
ute provides  a  saving  clause  for  minors  they 
must  bring  themselves  strictly  within  Its  pro- 
visions. A  statutory  exemption  In  favor  of 
minors  Is  held  not  to  apply  to  Infants  not  be- 
gotten at  the  time  of  the  testator's  death. 

The  probate  of  a  will  was  suspended  at  the 
Instance  of  the  heir  at  law,  and  remained  for 
many  years  unnoticed  during  the  Infancy  of 
the  legatees,  but  was  afterwards  proved.  It 
was  held  that  the  legatees,  notwithstanding 
some  delay  after  majority,  would  be  entitled  to 
assert  their  rights,  of  which  they  were  ignor- 
ant until  the  final  probate  of  the  will,  against 
volunteers.  Taliaferro  v.  Taliaferro,  4  Call 
(Va.)   93. 

And  where  some  of  the  heirs  were  under  dis- 
abilities it  was  held  that  a  second  probate  wato 
properly  ordered,  on  notice  to  all  parties  in- 
terested, nine  years  after  a  will  had  been  pro- 
bated. Gray  v.  Maer,  20  N.  C.  (8  Dev.  ft  0 
L.)   47. 

In  Gaines  v.  New  Orleans,  6  Wall.  642,  IS 
L.  ed.  950,  where  an  Infant  attaining  majority 
In  1826  brought  suit  In  1834  to  establish  a  sec- 
ond lost  will,  the  first  having  been  probated  in 
1813,  it  was  held  that  her  rights  were  not  af- 
fected by  twenty  years'  prescription,  although 
the  second  will  was  not  admitted  to  probate  un- 
til 1855. 

In  IStheridge  v.  Corprew,  48  N.  C.  (8  Jones, 
L.)  14,  where  a  will  had  been  probated  In  com- 
mon form,  and  the  heirs  were  under  disabili- 
ties of  coverture,  absence  beyond  the  seas,  non* 
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do  or  say  that  which  is  inconsistent  with 
honesty  and  truths  or«  regardless  of  what 
the  truth  may  be,  induce  a  person  to  act. 
There  can  be  no  case  found  where  any  per- 
son was  ever  charged  with  fraud  or  held  to 
be  estopped  where  he  was  ignorant  of  the 
truth  and  did  no  act  at  all.  In  the  case  at 
bar  the  devisees  under  the  will  of  T.  T. 
Reid  did  nothing,  said  nothing,  and  at  that 
time  were  in  entire  ignorance  of  the  exist- 
ence of  a  will,  or  that  they  had  any  rights 
in  the  property.  In  fact,  if  there  was  no 
will,  which  they  then  believed  to  be  the 
truth,  they  kne>^  that  they  had  no  right, 
title,  or  interest  in  the  land.  They  knew 
that  without  a  will  the  land  descended  to 
their  father,  J.  W.  Reid,  Sr.  There  can  be 
no  act  of  appellants  that  could  by  any  rule 
of  law  be  held  to  estop  them  from  claiming 
under  the  will  of  T.  T.  Reid.  It  may  be  said 
that  a  person  may  speak  a  falsehood  or  act 
a  falsehood,  but,  if  he  does  no  act,  and  re- 


mains silent,  he  cannot  be  charged  witl> 
fraud  or  be  estopped  without  he  knew  the 
truth  when 'his  nonaction  or  being  silent  i» 
said  to  have  induced  another  to  act  to  hia 
own  injury.  Likewise  there  can  be  no  estop- 
pel of  appellants  by^reason  of  the  act  of  the 
testator  in  not  disclosing  to  some  person  the 
place  where  his  will  could  be  found.  He  was 
not  called  upon  to  publish  the  fact  that  he 
had  made  a  will  for  the  protection  of  aopel- 
lee,  for  it  was  some  two  years  after  T.  T. 
Reid's  death  that  appellee  had  any  claim  of 
lien  upon  the  land.  Surely,  a  dead  persoB 
cannot  be  charged  with  negligence,  or  be 
estopped,  or  create  matters  of  estoppel  by 
a  failure  to  act  after  his  death;  yet  this 
would  be  the  effect  of  holding  that  appel- 
lants are  charseable  with  the  fact  that  tho 
will  was  not  found  before  appellee's  mort- 
gage was  executed  by  reason  of  some  act 
or  omission  of  T.  T.  Reid.  There  seems  to 
be  a  dearth  of  authority  on.  the  exact  ques- 


resldenee,  and  lunacy,  it  was  held  that  the 
lapse  of  ten  years,  In  the  absence  of  notice  of 
the  testator's  death*  would  not  bar  an  appli- 
cation by  them  for  probate  In  solemn  form. 
This  in  effect  would  be  granting  an  opportun- 
ity to  contest  the  will,  as  they  claimed  that 
the  testato^r  was  Incapacitated  to  make  a  valid 
will. 

But  an  infant  was  held  barred  from  assert- 
ing his  rights  under  a  will  against  a  bona  flde 
purchaser,  ^  where  such  infant  had  attained  bis 
majority  more  than  five  years  prior  to  the  pro- 
bate, and  N.  Y.  Rev.  Stat.  749,  i  3,  protected 
a  bona  flde  purchaser  if  the  will  was  not  proved 
in  five  years,  except  as  against  a  minor.  Cole 
V.  Gourlay,  70  N.  Y.  627. 

And  3.  clause  saving  the  rights  of  minors.  In 
N.  Y.  Code  Civ.  Proc.  i  2628  (2  Rev.  Stat.  59, 
I  18),  providing  four  years  for  probating  a 
will  and  protecting  the  rights  of  bona  flde  pur- 
chasers, was  held  not  to  include  heirs  not  be- 
gotten at  the  time  of  the  testator's  death.  Fox 
V.  Fee,  367  N.  Y.  44,  60  N.  E.  281. 

See  Gilklnson  v.  Miller,  74  Fed.  131,  subd. 
11,  for  the  same  statute,  where  the  devisee  was 
not  barred  from  her  rights  thirteen  years  after 
reaching  majority. 

The  tesUtrix  died  In  1826.  Her  will  gave 
the  real  estate  to  her  four  children  to  be  equally 
divided  between  them  and  "to  the  heirs  of  their 
bodies  forever."  The  devisees,  being  without 
issue,  agreed  on  a  division  of  the  property, 
and  not  to  probate  the  will.  In  1836  a  devisee 
had  Issue  of  his  body  bom,  and  died  In  1830. 
The  will  was  offered  for  probate  by  the  guard- 
Ian  of  the  children  of  this  devisee  in  1841, 
which  was  more  than  thirteen  years  after  the 
death  of  the  testator,  and  more  than  three 
years  after  all  the  devisees  had  attained  their 
majority.  It  was  held  that  the  will  could  not 
be  probated,  under  Conn.  Stat.  209,  t.  32,  chap. 
1,  I  39,  providing  that  no  will  shall  be  allowed 
to  be  probated  by  any  court  of  probate  after 
the  expiration  of  ten  years  from  the  death  of 
the  testator,  provided  that  where  any  minor  is 
interested  In  the  estate  three  years  shall  be 
allowed  after  his  arrival  at  full  age  to  prove 
the  will.     Goodman  v.  Russ,  14  Conn.  210. 

IV.  Where  the  will  is  concealed,  loet,  or  de- 
etroyed. 

Knowledge,  by  some  of  the  devisees,  of  the 
existence  of  a  will,  where  the  will  has  been  con- 
cealed, will  not  stop  the  running  of  a  statute 
providing  that  the  time  a  will  has  been  con- 
cealed by  the  heirs  is  not  to  be  taken  into  con- 
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sideratioo.  The  concealment  must  be  one  that 
leaves  the  devisees  ignorant  of  their  rights,  and 
keeps  the  will  from  their  knowledge.  There 
must  be  some  affirmative  action  in  order  to  con- 
stitute concealment  with  the  purpose  to  pre- 
vent its  discovery.  In  actions  for  equitable 
relief  to  establish  lost  wills,  twenty  and  thirty 
years  have  been  held  to  be  a  bar,  and,  on  the 
other  hand,  twenty  years  were  held  not  to  ap- 
ply where  a  will  was  fraudulently  concealed, 
and  a  ten-years  statute  barring  a  bill  for  relief 
waa  held  not  to  bar  an  action  to  establlsih  a 
lost  will  twenty  years  old. 

A  testator  died  in  1867,  and  the  will,  which 
had  been  found  among  worthless  papers  after 
the  death  of  plaintiff's  father,  was  probated  in 
1896.  In  1869  it  had  been  used  in  an  action 
c(HiteBting  a  second  will,  and  its  existence  was 
known  to  the  testator's  widow,  the  plaintiff's 
father,  and  all  the  other  heirs.  It  was  held 
that  the  title  of  a  purchaser  for  a  valuable 
consideration  from  the  heirs  and  widow  waa 
not  affected  by  its  probate  twenty-nine  years 
after  the  testator's  death,  and  that  the  con- 
cealment clause  did  not  apply,  under  N.  Y. 
Code  Civ.  Proc.  i  2628  (2  Rev.  Stat.  59,  i  18>, 
providing  that  purchasers  In  good  faith  for  a 
valuable  consideration  from  the  heirs  of  the* 
owner  shall  not  be  affected  by  a  will  of  the  lat- 
ter unless  within  four  years  after  his  deatb 
the  will  is  probated;  but  If  the  will  Is  con- 
cealed by  one  or  some  of  the  heirs  of  the  testa- 
tor the  limitation  does  not  begin  until  ob» 
year  from  the  delivery  of  the  will  to  the  dev- 
isee, representative,  or  surrogate.  Fox 'v.  Fee^ 
167  N.  Y.  44,  60  N.  E.  281. 

In  Cole  V.  Gourlay,  79  N.  Y.  527,  under  ^ 
similar  statute  (N.  Y.  Rev.  Stat  749,  {  3),  It 
was  held  that  the  concealment  clause  in  the 
statute  did  not  affect  the  title  of  a  bona  fld» 
purchaser  where  one  of  the  heirs  took  the  will 
and  kept  it  concealed  for  fifteen  years,  and  the- 
claimant  heir  became  of  age  more  than  five 
years  prior  to  the  probate.  In  this  case  the 
court  said :  "Certainly  the  statute  cannot  re- 
late to  a  case  where  the  devisees,  or  some  of 
them,  have  knowledge  or  possession  of  the  will, 
and  It  Is  taken  from  the  possession  of  one  by 
another  clandestinely  and  secreted  for  a  great 
length  of  time,  or  perhaps  destroyed.  The  wIlF 
was  delivered  to  the  widow,  who  was  executrix 
and  one  of  the  devisees  having  a  life  estate, 
and  remained  In  her  possession  for  a  number 
of  years.  It  Is  fairly  to  be  Inferred  that  she 
had  knowledge  of  the  character  of  the  Instru- 
ment, and  there  can  be  no  question  that  tb^ 
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lion  here  presented.  After  diligent  search 
learned  counsel  for  appellee  finds  only  one 
case  that  approaches  the  question,  and  after 
diligent  search  by  us  we  have  failed  to  add 
another.  The  case  found  is  Chadwick  v. 
Turner,  L.  R.  1  Ch.  App.  310.  There  the 
court  held,  under  a  registration  act,  that 
after  six  months,  there  ^ing  no  registration 
of  a  will,  the  devisee  would  take  subject  to 
a  mortgage  executed  by  the  heir  at  law. 
The  case  cited,  coming  from  such  eminent 
authority,  would  have  great  weight  with  us 
if  it  did  not  depend  entirely  on  an  act  re- 
quiring registration  of  wills.  But  that  case 
is  not  authority  in  this  state  for  the  reason 
that  here  we  have  no  law  requiring  wills 
to  be  registered  or  recorded  within  any 
given  time.  This  court  has  held  that  a  will 
may  be  probated  at  any  time  till  the  cause 
of  action  to  probate  is  barred  by  the  ten- 
year   statute   of    limitation.    There    is   no 


statute  requiring  wills  to  be  registered  or 
recorded  or  probated,  like  there  is  of  con- 
veyances; and  in  the  absence  of  such  stat- 
ute, and  in  the  absence  of  fraud  in  sup- 
pression or  destruction  of  wills,  the  devisees 
therein  take  the  property  when  the  will  is 
probated,  which,  as  we  have  said,  may  be 
at  any  time  within  ten  years  from  the  testa- 
tor's death. 

We  conclude,  therefore,  that  appellants 
have  not  been  devested  in  any  way  of  their 
l^al  title  to  the  three  fourths  of  the  land 
devised  by  T;  T.  Reid,  and,  not  having  been 
devested,  it  is  superior  to  appellee's  mort- 
gage; wherefore,  for  the  reasons  indicated, 
the  judgment  ia  reversed,  and  cause  re- 
manded for  jud^ent,  wiUi  decree  of  sale 
iii  favor  of  appellee,  Benge,  as  against  one 
fourth  the  land  embraced  in  the  mortgage 
only,  and  for  proceedings  consistent  here- 
with. 


■on  who  purloined  and  concealed  It  about  his 
person  for  fifteen  years  had  sach  knowledge. 
The  case  was  not  one  of  concealment,  within 
the  statnte,  but  of  a  will  which  was  stolen 
from  the  person  who  was  the  proper  cus- 
to«ian.r- 

In  Goodman  v.  Russ,  14  Conn.  210,  It  was 
held  to  be  no  fraud  on  infant  grandchildren  to 
suppress  the  protMite  of  a  will,  where  fifteen 
jears  elapsed  after  the  death  of  the  testatrix 
before  the  wUl  was  offered  for  and  denied  pro- 
bate. The  will  gave  the  property  to  the  chil- 
dren of  the  testatrix  and  to  the  heirs  of  their 
bodies,  and  the  devisees  had  attained  their  ma- 
jority more  than  three  years  prior  to  the  pro- 
bate. Conn.  Stat.  209,  t.  32,  chap.  1,  |  89,  pro- 
vided that  no  will  shall  be  allowed  to  be  pro- 
bated by  any  court  of  probate  after  the  cxpira- 
tioo  of  ten  years  from  the  death  of  the  testar 
tor,  and  gave  to  infants  three  years  after  ma- 
jority to  probate  the  same.  It  was  held  that 
grandchildren  born  after  a  division  and  sale 
had  no  rights,  as  they  took  by  descent,  and  not 
by  purf^hase,  and  they  could  not  claim  a  probate 
as  against  purchasers  for  value.  In  this  case 
the  court  said :  "If  the  only  persons  inter- 
ested In  the  establishment  of  this  will  were  the 
■nrvlving  devisees  on  the  one  hand,  and  the 
heirs  In  tail  on  the  other,  this  would  certainly 
merit  great  consideration.  But  the  appellants 
are  bona  fide  creditors  or  purchasers,  and  are 
not '  charged  with  any  knowledge  'whatever  of 
the  existence  or  concealment  of  the  will.** 

In  Hunt  V.  Hamilton,  9  Dana,  90,  in  a  pro- 
ceeding In  equity  after  the  lapse  of  thirty  years 
to  establish  a  will  claimed  to  have  been  lost. 
It  was  said  :  "Even  if  the  bill  presented  a  case 
«(  which  a  court  of  equity  could,  without  any 
donbt,  take  cognizance,  still  the  long  lapse  of 
time,  without  any  suggestion  of  Innbillty  to  es- 
tablish the  will  in  the  county  court,  or  to  pro- 
ceed In  equity  sooner,  would  prima  facie  fur- 
nish a  sufficient  objection  to  the  relief  now 
naught  by  affording  presumptions  of  law 
against  the  validity  of  the  alleged  will,  or 
agalDst  any  equitable  right  to  invoke  the  chan- 
i-«*ilor's  flifl  in  investigating  its  authenticity,  or 
in  (i)«rclng  a  distribution  of  property  so  change- 
able aud  perishable  as  slaves  and  personalty, 
ai  so  tate  a  period." 

ill  Myers  v.  O'Hanlon,  12  Rich.  Eq.  196,  the 
tfKtator  died  In  1835,  and  six  days  thereafter 
his  wlM  was  probated  in  common  form.  A  bill 
was  tiled  in  1857  to  establish  a  later  will  ex- 
ecu  led  a  few  days  before  the  testator's  death, 
and  alleged  to  have  been  fraudulently  de- 
stroyed by  a  son-in-law  of  the  testator.  The 
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plaintiff  claimed  as  devisee  under  the  lost  wllU 
and  alleged  want  of  notice  until  within  four 
years  before  the  filing  of  the  bill.  It  was  held 
that,  as  the  court  of  ordinary  had  exclusive 
Jurisdiction,  the  bill  In  equity  to  establish  the 
lost  will  should  be  dismissed  for  want  of  juris- 
diction, and  was  said  that.  If  it  had  jurisdic- 
tion, the  lapse  of  twenty  years  barred  relief  In 
equity,  aud  was  intimated  that  the  evidence 
showed  that  the  compiainant  had  knowledge  of 
the  existence  of  the  will  more  than  four  years 
prior  to  the  institution  of  the  suit.  The  stat- 
ute of  limitations  Is  not  stated,  but  Is  referred 
to,  and  evidently  Is  the  same  as  8.  C.  Gen.  Stat. 
I  1870,  subd.2  (Acts  1839,  chap. XI.  p.  59,  i  11), 
which  provides  that  probate  in  common  form 
shall  be  good  unless  some  person  interested 
shall  give  notice  to  the  judge  of  probate  within 
four  years  after  probate  that  he  requires  it  to  be 
proved  in  due  form  of  law,  whereupon,  after  a 
doe  hearing,  a  judge  of  probate  by  his  decree 
shall  pronounce  for  the  validity  of  the  will. 

But  where  the  existence  of  a  will  was  claimed 
to  have  been  unknown  for  thirty-one  years  after  . 
the  testator's  death,  it  was  held  that  Me.  Rev. 
Stat.  chap.  64,  |  1,  providing  that  after  twenty 
years  from  the  death  ot  any  person  no  probate 
of  his  will  shall  be  originally  granted,  did  not 
apply  if  the  will  had  t>een  fraudulently  con- 
cealed. This  was  on  the  ground  stated  by  the 
court,  "that  fraudulent  concealment  of  a  cause 
of  aetion  has  long  been  considered  a  good  rep- 
lication to  a  statute  bar  in  actions  at  law,  as 
well  as  in  suits  in  equity.'*  It  was  further  held 
that  a  statute  taking  effect  after  the  case  was 
set  down  for  argument  did  not  apply.  This 
statute  (chap.  108,  Stat.  1887)  provided  that 
when  an  original  last  will  is  produced  for  pro- 
bate, the  time  during  which  it  has  been  lost, 
suppressed,  concealed,  or  carried  out  of  the 
state,  shall  not  be  taken  as  part  of  the  limita- 
tion provided  in  the  Ist  section.  The  case  was 
remanded  to  the  probate  court  to  try  the  ques- 
tion of  fraudulent  concealment.  In  this  case 
the  property  claimed  still  remained  in  the  fam- 
ily.    Denke's  Appeal.  80  Me.  50,  12  Atl.  790. 

And  where  an  action  was  brought  to  estab- 
lish a  lost  will  morft  than  twenty  years  after 
the  death  of  the  testator,  it  was  held  that  the 
action  was  not  barred  by  2  N.  Y.  Rev.  Stat.  2d 
ed.  229,  {  52,  providing  that  bills  for  relief, 
in  case  of  the  existence  of  a  trust,  not  cognis- 
able by  the  courts  of  common  law,  and  in  all 
other  cases  not  herein  provided  for,  shall  be 
filed  within  ten  years  after  the  cause  thereof 
shall  accrue,  and  not  after.  This  section  was 
held  to  apply  to  bills  filed  for  relief  exclualvely, 
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and  the  bill  in  this  case  was  held  not  to  be 
within  the  spirit  or  letter  of  the  statnte.  Br- 
erltt  T.  Rreritt,  41  Barb.  385,  Affirmed  Com- 
mission Appeals,  6  Alb.  L.  J.  197. 

Bat  see  Allen  t.  Froman,  96  Ky.  318,  28  8. 
W.  497,  subd.  X. 

Where  a  will  was  probated  in  1813,  and  a 
rait  to  establish  a  lost  second  will  was  brought 
In  1834,  and  It  was  established  in  1855,  it 
was  held  that  the  title  of  the  derisee  was  not 
barred  by  prescription.  Gaines  ▼.  New  Or- 
leans, 6  Wall.  042,  18  L.  ed.  950;  Gaines  t. 
Hennen,  24  How.  553,  16  L.  ed.  770.  In  these 
cases  the  legatee  attained  majority  in  1826, 
and  brought  the  action  in  1834.  The  ten-yeaxs 
statute  of  prescription  was  held  not  to  bar  the 
action,  as  the  propounder  of  the  will  brought 
her  suit  within  ten  years  after  reaching  ma- 
jority, although  the  will  was  not  finally  esUD- 
lished  until  forty- three  years  after  the  death 
of  the  testator. 

In  Camden  Safe  Deposit  4  T.  Co.  t.  Ingham, 
40  N.  J.  Uq.  3,  where  the  will  of  a  wife  was 
not  probated  until  ten. years  after  her  death, 
and  after  her  husband's  death,  and  the  husband 
by  a  certificate  on  the  will  had  consented  to 
its  execution.  It  was  held  that  the  will  was  a 
▼alid  one,  and  that  the  failure  ot  the  husband 
to  probate  the  will  was  a  fraud  on  the  wife 
and  those  entitled  to  the  benefit  of  it,  and  that 
the  husband  and  his  IndlTldual  estate  was 
bound  by  the  will.  It  was  further  held  that 
the  husband  of  the  testatrix,  conceailng  the 
will,  was  liable  to  account  for  trust  money  re- 
ceived by  him  that  would  have  passed  under 
her  will. 

And  where  a  testator  died  In  1825,  and  the 
will  was  probated  In  the  county  court  thirty- 
four  years  after  his  death,  a  suit  was  brought 
In  the  chancery  court  for  an  account,  If  the 
will  was  Tsiid  after  the  lapse  of  so  many  years, 
and  if  not,  to  establish  the  same  as  a  lost  or 
spoliated  will,  and  charging  that  the  will  bad 
been  fraudulently  concealed  by  the  widow  of  the 
testator  and  her  second  husband  up  to  the  time 
of  its  probate.  The  defense  was  want  of  Ju- 
risdiction in  a  court  of  equity,  and  want  of 
•Jurisdiction  in  the  county  court  to  probate  the 
will  after  thirty-four  years.  It  was  held  that 
the  validity  of  the  probate  in  the  county  court 
could  not  be  attacked  collaterally.  The  court 
■aid:  *'The  fact  that  more  than  thirty  years 
had  elapsed  since  the  death  of  the  testator  and 
before  the  paper  wss  offered  for  probate  can 
make  no  difference.*'  Townsend  t.  Townsend, 
4  Coldw.  70,  94  Am.  Dec.  185.  In  this  case  it 
was  said  that  whether  or  not  Tenn.  Code,  | 
2220,  providing  that  all  letters  testamentary 
granted  after  the  period  of  twenty  years  shall 
be  void,  could  be  successfully  relied  on  as  a 
bar  to  the  issuance  of  letters  testamentary,  on 
an  application  in  the  county  court  to  set  aside 
the  probate,  or  upon  an  issue  of  devisavit  vet 
Hon  made  and  certined  to  the  circuit  court, 
*'we  do  not  feel  called  upon  now  to  determine." 
It  was  further  held  that  the  court  could  not 
establish  the  will  as  a  lost  will  where  it  had 
already  been  probated  In  the  county  court. 

V.  EatoppeL 

A  party  by  his  conduct  may  estop  himself 
from  subsequently  procuring  probate  of  a  will. 
Where  a  party  is  estopped  his  privies  are  also. 
But  to  constitute  an  estoppel  It  must  be  shown 
that  there  was  no  obstacle  to  the  assertion  of 
the  right  to  have  the  will  probated. 

A  second  wife  of  a  husband  was  held  bound 
by  the  estoppel  of  her  husband,  and  could  not 
probate  a  second  will  nineteen  years  after  the 
first,  where  he  had  probated  the  first  will  and 
recognized  the  rights  thereunder.  Re  Lyman, 
14  Misc.  352.  30  N.  Y.  Supp.  117. 
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A  testatrix  died  In  1867,  the  estate  being  a 
purchase-money  note  given  by  Ellsha  Foots. 
The  heirs,  at  a  family  meeting,  in  considera- 
tion of  a  claim  for  services  rendered  the  testa- 
trix, asserted  by  the  maker,  surrendered  the 
note  to  him.  He  then  cut  his  name  off  and 
took  possession  of  the  note.  In  1883  the  will 
was  produced  and  probated  by  the  maker  of  the 
note.  He  was  appointed  administrator  with 
the  will  annexed,  and  asserted  a  claim  for  serv- 
ices against  the  estate.  It  was  held  that  the 
failure  for  fourteen  years  to  probate  the  will 
should  bar  the  claim.  The  court,  holding  that 
It  was  not  necessary  to  fully  decide  that  ques- 
tion, said:  "But  it  is  very  certain  that  Jus- 
tice to  all  parties  Interested  in  the  provisions 
of  a  will  requires  that,  under  the  statutes  in 
this  state  as  they  now  exist,  a  party  holding 
the  will,  or  one  having  knowledge  of  Its  exist- 
ence, and  under  which  he  claims  an  Interest 
in  the  legacies,  must  secure  Its  probate  within 
a  reasonable  time  after  he  knows  of  the  death 
of  the  testator :  or,  failing  so  to  do,  he  may  bar 
himself  from  making  claim  under  Its  provisions 
to  the  benefits  thereof;  and  we  think  a  lapse 
of  fourteen  years  after  a  knowledge  of  the  death 
of  the  testator,  under  such  circumstances  (and 
as  they  appear  In  this  record),  an  unreasonable 
time,  and  that  such  defense  to  the  claim  of 
the  plaintiff  sought  to  be  enforced  against  the 
estate  of  Ellsha  was  a  proper  one  to  be  made." 
Foote  V.  Foote.  61  Mich.  181,  28  N.  W.  90. 

And  where  a  will  of  a  wife  gave  the  husband 
of  the  testatrix  a  life  estate  and  remainder  to 
his  daughter,  and  six  days  thereafter  another 
will  was  executed  giving  the  husband  an  abso- 
lute estate  in  fee,  and  the  husband  probated 
the  first  will  and  recognized  the  daughter's 
title,  it  was  held  that  his  subsequent  wife  could 
not  have  the  later  will  probated  nineteen  years 
afterwards,  as  he  would  have  been  estopped, 
and  she  was  also.  Re  Lyman,  14  Misc.  352, 
36  N.  Y.  Supp.  117.  In  this  case  the  court 
said:  "In  the  case  at  bar  the  will  now  pro- 
pounded was  never  lost  or  mislaid,  and  was  not 
discovered,  because  it  was  In  the  possession  of 
Mr.  Lyman,  the  sole  beneficiary,  or  under  his 
control,  from  the  time  of  Its  execution  until 
the  day  of  his  death,  a  period  of  almost  nine- 
teen yeara  If,  therefore,  Mr.  Lyman  would 
have  been  estopped,  the  present  proponent, 
claiming  no  more  rights  than  he  had,  is  now 
subjected  to  the  same  principle  of  equity." 

And  a  party  who  had  acted  upon  a  decree  of 
probate  In  common  form,  and  received  interest 
under  such  will,  for  several  years,  was  held  to 
be  precluded  from  obtaining  a  probate  in  sol- 
emn form  nine  years  after  the  formM*  probate. 
Hoffman  v.  Norris,  Prerog.  Hll.  Term  1805,  2 
Phllllm.  Ecd.  Rep.  224,  n. 

A  will  was  offered  for  probate  in  1833,  and 
was  recorded  and  filed,  but  no  order  was  made 
probating  the  same.  Twenty-three  years  aft- 
erwards it  was  offered  and  proved  for  probate, 
and  it  was  held  that  the  probate  was  properly 
allowed.  Fatheree  v.  Lawrence,  33  Mlsa  585. 
In  this  case  the  court  said :  "We  do  not  think 
that  the  delay  in  the  proceeding  now  before  us 
raises  any  presumption  against  the  validity  of 
the  will,  or  tends  to  destroy  the  presumptions 
in  Its  favor  arising  from  the  evidence."  The 
court  further  said:  "The  long  continued  pos- 
session of  the  appellanta  adversely  to  the  will. 
Is  said  to  raise  a  presumption  against  its  va- 
lidity. .  .  .  But  be  that  as  it  may  (as 
there  is  no  limit  to  the  time  for  the  probate  of 
a  will),  before  the  fact  of  adverse  possession 
could  be  held  to  create  a  presumption  against 
the  validity  of  the  will,  by  reason  of  his  ac- 
quiescence In  the  adverse  title  and  so  as  to 
preclude  him  of  the  right  to  probate  the  will, 
it  should  be  shown  that  there  was  no  impedl- 
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ment  to  the  assertion  of  his  rights,  and  that 
his  acquiescence  was  tantamount  to  a  dis- 
claimer under  the  will,  with  a  full  knowledge 
of  its  legal  character." 

VI.  Second  wiUs  and  oodioiU. 

In  regard  to  the  question  of  the  effect  of  de- 
lay in  probating  a  will,  the  rule  that  applies 
to  the  probate  of  an  original  will  applies  to  a 
second  will  or  a  codicil  offered  for  probate. 
But  tliere  may  be  circumstances  that  make  a 
difference, — as,  where  a  purchaser  under  a  pro- 
bate proceeding  on  a  former  will  is  protected 
against  any  rights  that  may  arise  under  the 
probate  of  a  second  will  or  codicil.  This  was 
ikeld  in  one  of  the  Gaines  cases,  in  which  a 
purchaser  under  the  first  will  of  Daniel  Clark, 
of  1811,  was  held  to  haye  a  good  title  as  against 
the  dcTlsees  under  the  will  of  1813,  which  was 
not  finally  admitted  to  probate  until  1855. 
There  may  be  circumstances,  also,  of  estoppel 
which  would  Justify  a  refusal  of  probate,  but 
ordinarily  the  probate  Is  allowed,  In  the  ab- 
sence of  statute,  after  many  years  have  elapsed, 
and  the  question  of  estoppel  or  the  rights  of  a 
purchaser  are  matters  that  are  subsequent  to 
probate.  It  is  held  In  Alabama  that,  as  a  cod- 
icil Is  ordinarily  a  revocation  of  a  will,  the 
time  within  which  the  codicil  should  be  pre- 
sented for  probate  will  be  limited  to  the  stat- 
utory time  allowed  for  contesting  the  probate 
of  a  will. 

In  a  controyersy  between  a  purchaser  under 
a  former  will  and  a  sale  by  order  of  the  probate 
rourt  and  the  heirs  under  a  later  will.  It  was 
held  that  a  bona  fide  purchaser  was  not  affected 
by  the  probate  of  a  later  will,  and  that  the  ti- 
tle of  the  purchaser,  as  against  no  adTertlse- 
ment  or  irregularities  In  regard  to  Inyentory, 
was  cured  by  La.  act  March  10,  1834,  |  4,  pro- 
Tiding  that  all  Informalities  of  any  public  sale 
made  by  public  oflicers  shall,  after  five  years 
from  the  sale,  l>e  prescribed  against  by  those 
claiming  under  suph  sales,  whether  they  be 
minors,  married  women,  or  parties  interdicted. 
Davis  V.  Gaines^  104  U.  8.  386,  26  L.  ed.  757. 

In  Gaines  v.  New  Orleans,  6  Wall.  642,  18 
L.  ed.  050,  where  the  same  will  was  In  con- 
troversy. It  was  held  that  the  probate  of  the 
later  will  annulled  the  prior  will,  and  that  the 
power  of  executors,  under  the  Code  of  1813, 
terminated  the  year  after  they  were  appointed, 
and  that  the  purchasers  from  the  executors 
of  the  prior  will  had  no  title  as  against  the 
heir  under  the  second  will ;  and,  as  to  the  stat- 
ute of  limitations,  the  rule  laid  down  In  Gaines 
V.  Hennen,  24  How.  553,  16  L.  ed.  770,  was  fol- 
lowed. In  that  case'  the  defense  was  that  the 
heir  was  barred  by  prescription  of  ten  years 
against  one  claiming  a  vacant  estate,  twenty 
years  to  prescribe  a  title,  and  thirty  years  to 
bar  the  faculty  of  accepting  a  succession.  It 
was  held  that  there  was  no  vacant  succession, 
and  the  first  ten  years  did  not  apply,  and  the 
prescription  of  twenty  years  did  not  exist,  as 
Mrs.  Gaines  attained  her  majority  only  In  June, 
1826,  and  her  suit  for  the  probate  of  the  will 
was  Instituted  in  1834,  and  when  her  petition 
was  dismissed  in  1836  her  first  appeal  was  filed 
in  the  month  afterwards.  From  that  time 
there  was  a  legal  Interruption  to  the  prescrip- 
tion for  twenty  years. 

In  Gaines  v.  I'^ientes,  92  U.  S.  10,  23  L.  ed. 
524,  It  was  held  that  the  Federal  court  had  Ju- 
risdiction of  an  action  In  equity  to  annul  the 
probate  of  a  second  will. 

And  where  a  will  was  executed  In  1818  and 
probated  In  1830,  and  subsequently,  without 
netting  such  probate  aside,  in  1845,  a  will  dated 
1828  was  offered  for  probate.  It  was  said  that 
the  county  court  had  Jurisdiction  to  admit  to 
probate  the  second  will  without  setting  aside 
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the  probate  of  the  first.  Schults  t.  Schults,  10 
Gratt.  358,  60  Am.  Dec.  835.  The  court  does 
not  discuss  the  question  of  laches  or  limita- 
tion, but  the  decision  was  on  the  ground  of  the 
conclusiveness  of  the  action  of  the  county  court 
in  refusing  probate  of  the  second  will.  The 
court  said  that,  under  1  Va.  Rev.  Code,  ^ap. 
i04,  p.  b78,  act  1819,  providing  that  when  a 
will  shall  have  been  admitted  to  probate  any 
person  Interested  may  within  ten  years  con- 
test its  validity,  such  probate  Is  forever  bind* 
ing,  with  a  saving  in  favor  of  persons  absent 
from  the  state.  In  this  case  it  was  held  that 
complainants  were  within  the  saving  In  favor 
of  persons  absent  from  the  state.  The  pro- 
bate of  the  second  will  would  be  in  effect  a 
contest  as  to  the  validity  of  the  first  will. 

In  Waters  v.  8tlckney,  12  Allen,  1,  90  Am. 
Dec.  122.  a  will  was  probated  in  1851,  and  a 
codicil  escaping  attention  was  offered  for  pro- 
bate In  1865.  The  codicil  was  written  on  the 
same  sheet  of  paper  on  which  the  will  was  ex- 
ecuted. It  was  held  that  It  could  be  probated. 
The  court  said:  "It  has  been  directly  ad- 
judged by  this  court  that  a  will  may  be  proved 
even  thirty  years  after  the  death  of  the  testa- 
tor, although  original  administration  could  not 
by  statute  be  granted  after  twenty  years. 
Bourne  v.  Greenleaf,  Essex,  1802.;  Cited  in  1 
Pick.  117,  note ;  3  Dane,  Abr.  452  (456)  ;  Shum- 
way  V.  Uolbrook,  1  Pick.  117,  11  Am.  Dec. 
153;  Marcy  v.  Marcy,  6  Met.  370.  .  .  . 
The  lapse  of  time  since  the  death  of  the  testa- 
tor and  the  probate  of  the  will  should  lead  the 
court  closely  to  scrutinize  the  evidence  offered, 
but  Is  no  positive  bar.  If  no  will  had  yet  been 
proved,  the  lapse  of  time  would  not  prevent 
both  will  and  codicil  from  being  proved  now. 
The  fact  that  a  will  has  been  already  proved 
affords  no  reason  for  imposing  stricter  limita- 
tions upon  the  proof  of  a  codicil,  whether  the 
omission  to  prove  it  sooner  has  been  occasioned 
by  Ignorance  of  its  existence,  by  fraudulent 
suppression  of  It,  or  by  an  innocent  but  mis- 
Uken  belief  that  it  has  been  already  proved." 

In  Besancon  v.  Brownson,  89  Mich.  388,  a 
will  made  In  1858  In  Louisiana  was  probated 
In  Michigan  in  1876.  The  testator  died  in 
1871.  This  probate  was  held  to  be  regular. 
In  May,  1871,  a  writing  purporting  to  be  a  lat- 
er will  was  probated  in  Louisiana,  five  years 
before  the  probate  of  the  first  will  in  Michi- 
gan. In  1877,  probate  of  the  second  will  was 
made  In  Michigan,  and  the  probate  of  the  first 
win  was  set  aside.  On  appeal  this  was  held 
to  be  error,  as  the  probate  of  the  first  will 
ahonld  have  been  allowed  to  stand  and  the  sec- 
ond probated  If  It  was  proper  to  do  so,  and  that 
If  they  conflicted  it  should  be  settled  else- 
where. But  it  was  further  held  that  the  pro- 
bate of  the  second  will  was  Improper  because 
obtained  by  a  party  not  shown  to  be  Interested, 
under  Bilcb.  C.  L.  |  4343,  authorizing  the  pro- 
bate of  a  foreign  probate  by  the  executor  or 
other  person  interested  In  such  will.  In  this 
case  the  court  said:  "There  is  no  statutory 
provision  concerning  the  revocation  of  pro- 
bate, or  its  effect  on  existing  rights.  Neither 
is  there  any  statute  providing  for  cases  where 
a  win  claimed  to  be  later  In  date  than  the  one 
before  probated  Is  presented  for  probate,  nor 
declaring  the  effect  of  probate  of  one  will  on 
a  later  one  which  was  known  to  exist  before 
the  time  of  the  first  probate,  but  not  then  pro- 
duced. The  difllcultles  attending  a  case  like 
the  present,  where  the  Louisiana  probate  of 
the  second  will  was  not  made  known  when  the 
.Michigan  probate  of  several  years  later  was 
bad  of  the  first  will,  are  very  serious,  and  still 
further  complicated  by  the  transfer  to  the  pur- 
( baser  of  the  property  given  by  the  first  will." 

But  in  Re  Lyman,   14  Misc.  862,  36  N.  T. 
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Supp.  117,  it  was  held  that  a  second  will  of  a 
wife  giving  the  husband  an  estate  In  fee  could 
not  be  probated  by  a  subsequent  wife  nineteen 
years  after  the  probate  of  a  will  of  hla  former 
wife  which  gave  him  a  life  estate,  where  he  had 
ibcted  on  the  first  will. 

In  Hardy  v.  Hardy,  26  Ala.  524,  the  probate 
was  denied  of  a  second  will,  offered  for  probate 
five  years  after  a  previous  will  made  by  the 
same  testator  was  probated.  It  was  held  that 
Ala.  act  1806  (Clay's  Dig.  598,  i  15),  provid- 
ing that  when  any  will  has  been  admitted  to 
probate  it  may  be  contested  by  any  person  in- 
terested within  five  years  thereafter,  applied, 
as  the  probate  of  a  second  will  amounted  to  a 
revocation  of  the  first. 

So,  where  a  will  was  aidmitted  to  probate  It 
was  held  that  a  codicil  containing  inconsistent 
provisions  would  not  be  allowed  after  the  ex- 
piration of  the  statutory  period  at  five  years 
tor  contesting  the  will.  Watson  v.  Turner,  89 
Ala.  225,  8  So.  20.  In  this  case  the  codicil 
was  presented  for  probate  more  than  twenty 
years  after  the  probate  of  the  will.  The  de- 
lay seems  to  have  been  caused  by  a  provision 
in  the  codicil  to  the  effect  that  the  testator 
wanted  his  will  recorded  at  his  death,  and  that 
the  codicil  should  not  be  recorded  until  after 
the  death  of  his  wife.  This  provision  was  held 
to  be  Insufficient  excuse  for  any  delay  In  pro- 
bating the  codicil. 

For  second  wills,  see  Myers  y.  O'Hanlon,  12 
R(ch.  Eq.  196,  subd.  IV. 

VII.  Suaponaion  of  probate  proceedinga. 

It  seems  that  the  suspension  of  the  probate 
of  a  will  for  several  years  after  an  attempt  to 
probate  the  same  will  not  deprive  the  legatees 
of  their  rights  under  the  will. 

Legatees  who  had  been  minors  were  held  en- 
titled to  their  rights,  of  which  they  were  igno- 
rant until  the  final  probate,  as  against  volun- 
teers, where  a  probate  was  suspended  for  many 
years.  Taliaferro  v.  Taiiaferrov  4  Call  (Va.) 
03. 

And  under  Tex.  Rev.  Stat.  arts.  1827,  1828, 
providing  that  no  will  shall  be  probated  after 
the  lapse  of  four  years  from  the  death  of  the 
testator,  unless  It  be  shown  by  proof  that 
the  party  applying  for  such  probate  was  not 
in  default  in  falling  to  present  the  same  for 
probate  within  four  years.  It  was  held  that  a 
probate  made  four  years  and  nine  months  aft- 
er the  death  of  the  testator  was  valid.  Eiwell 
T.  Universalist  General  Convention,  76  Tex. 
514,  13  S.  W.  552.  In  this  case  a  party  filed 
the  will  for  probate  In  the  county  court  within 
four  months,  and  a  motion  to  dismiss  was  made 
because  be  was  not  interested.  He  then  filed 
an  amendment  setting  up  that  the  application 
was  by  him  as  trustee  for  the  Universalis»ts, 
whose  name  had  been  changed  to  Universalists 
General  Convention.  The  will  was  probated 
in  the  county  court,  and  an  appeal  was  taken 
to  the  district  court,  and  the  Universalists  Gen- 
eral Convention  made  application  as  a  party  in 
that  case,  which  was  four  years  and  nine 
months  after  the  death  of  the  testatrix.  The 
court  held  that  the  Universalists  General  Con- 
vention was  not  in  default  in  presenting  the 
will  for  probate.  The  question  in  this  case 
was  as  to  whether  the  prol>ate  should  be  al- 
lowed. 

A  testator  of  a  will  deposited  it,  with  the 
knowledge  of  a  devisee,  in  the  office  of  the 
probate  Judge  of  the  county  In  which  he  lived, 
and  immediately  upon  his  death  the  executor 
inquired  of  the  probate  Judge  concerning  the 
probate  of  the  will.  The  Judge,  after  opening 
and  reading  it,  informed  him  that  the  will  was 
the  joint  will  of  the  husband  and  wife  and 
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could  not  be  probated  until  the  death  of  th« 
wife.  Six  years  thereafter  the  executor  again 
asked  the  probate  Judge  about  the  probating 
of  the  will,  and  received  the  same  answer. 
The  will  was  not  admitted  to  prDt>ate  until  nine 
years  after  the  death  of  the  testator,  during 
all  which  time  It  was  In  the  possession  of  the 
probate  Judge.  It  was  held  that  the  estate 
devised  was  not  within  the  provision  of  Kan. 
Comp.  Laws  1879,  chap.  117,  |  29,  providing 
that  no  will  shall  be  effectual  to  pass  real  es- 
tate until  probated  or  recorded  by  this  act,  and 
il  30,  providing  that  no  lands  shall  pass  to  any 
devisee  In  a  will  who  shall  know  of  the  exist- 
ence thereof  and  have  the  same  in  his  power 
and  control  for  three  years,  unless  within  that 
time  he  shall  cause  the  same  to  be  offered  for 
probate;  and  by  such  neglect  the  estate  de- 
vised shall  descend  to  the  heirs.  Allen  v.  Alien, 
28  Kan.  18.  This  was  a  contest,  by  an  action 
of  ejectment,  between  the  devisee  and  an  heir 
of  the  testator. 

And  a  will  was  held  to  be  properly  allowed 
probate  where  it  had  been  filed  for  probate 
and  recorded,  but  no  order  had  been  made 
probating  the  same  for  twenty-three  years. 
Fatheree  v.  Lawrence,  33  Mis&  585.  In  this 
case  there  was  no  question  as  to  the  genuine- 
ness of  the  Instrument,  but  the  objections  were 
to  the  sufficiency  of  Its  execution,  and  lapse 
of  time. 

VIII.  Probate    im    eolemn    form    and    eecoKd 
probate. 

In  England  It  seems  the  practice  Is  for  the 
executor  to  obtain  probate  of  a  will 'In  an  em 
parte  proceeding,  and  subsequently,  on  notice 
to  all  parties,  the  will  may  be  probated  in  sol- 
emn form.  ¥^?  time  within  which  this  may 
be  done  is  usualijr  stated  to  be  thirty  years 
although  some  writers  differ  as  to  the  time. 
The  time  may  be  limited  to  a  much  shorter 
period  where  the  element  of  estoppel  appears. 

The  lapse  of  ten  years  was  held  not  to  bar 
an  application  for  probate  in  solemn  form  by 
heirs  who  were  under  disabilities.  Etheridge 
V.  Corprew,  48  N.  C.  (3  Jones,  L.)  14. 

In  4  Bum's  Reel.  Law,  251,  it  was  said: 
"Which  difference  of  form  In  proving  the  will 
worketh  this  diversity  of  effect ;  namely,  that 
the  executor  of  the  will  proved  in  the  absence 
of  them  which  have  interest,  may  be  compelled 
to  prove  the  same  again  in  due  form  of  law; 
and  if  the  witnesses  be  dead  in  the  mean  time, 
it  may  endanger  the  whole  testament,  espe- 
cially If  ten  years  be  not  past  since  the  proba- 
tion, whereby  necessary  solemnities  are  pre- 
sumed to  have  been  observed ;  whereas,  the 
testament  being  proved  in  form  of  law,  the 
executor  *s  not  to  be  compelled  to  prove  the 
same  any  more ;  and  although  all  the  witnesses 
afterwards  be  dead,  the  testament  doth  still 
retain  its  full  force.  Swinburne,  Wills,  449. 
But  probably  this  word  'ten'  in  figures  may  have 
been  mistaken  for  thirty ;  for  Dr.  Godolphin 
says:  Ihe  will  being  proved  only  in  common 
form,  it  may  be  questioned  at  any  time  within 
thirty  years  next  after,  by  common  opinion* 
before  it  work  prescription.     God.  O.   L.  62.'* 

In  Straubft  Case.  49  N.  J.  Eq.  264,  24  Atl. 
569,  It  was  said  that  In  the  English  ecclesias- 
tical court  ''when  a  will  is  proved  in  common 
form  the  court,  at  any  time  within  thirty  years 
after  probate,  may  require  the  executor  of  its 
own  motion,  or  at  the  Instance  of  the  next  of 
kin  or  other  person  interested,  to  prove  the 
will  In  solemn  form." 

In  Townsend  v.  Bonner,  1  Shannon,  Caa. 
107,  it  was  held  that  where  the  will  was  pro- 
bated in  common  form  thirty-three  years  after 
the  testator's  death  the  probate  could  be  set 
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aside  upon  petition  in  the  coanty  court,  liold- 
ing  that  the  time  for  probating  wills  was  lim- 
ited to  thirty  years  by  the  analogy  of  the  com- 
mon law  applicable  to  this  country.  It  was 
«>lao  held  that  wills  made  before  the  enactment 
of  statutes  prescribing  the  time  within  which 
wills  may  be  probated  were  subject  to  the  rule 
which  existed  Independent  of  the  statutes, 
that  the  executor  of  a  will  proved  in  common 
form  may  at  any  time  within  thirty  years  be 
•compelled  by  a  person  having  interest  to  prove 
tt  per  testes  In  solemn  form,  and  therefore  the 
probate  in  common  form  could  be  set  aside 
within  the  time  limited  for  the  probate  of  wills. 

In  Gibson  v.  Lane,  9  Yerg.  475,  it  was  held 
that  a  probate  in  solemn  form  could  be  had 
«fter  the  lapse  of  eighteen  years  from  the 
probate  In  common  form.  The  court  said : 
"The  argument  that  the  statute  of  limitations 
would  protect  those  who  might  have  acquired 
rights  under  the  will  proven  in  the  ordinary 
form,  and  that,  therefore,  there  could  be  no 
use  In  having  an  issue  of  devisavit  vel  non, 
does  not  alter  the  rule  of  law.  Upon  the  trial 
of  this  issue,  the  right  of  the  property  cannot 
be  called  In  question  ;  and  If  the  persons  who 
may  be  in  possession  are  protected  by  the 
statute  of  limitations,  the  trial  of  the  Issue 
can  do  them  no  Injury ;  but  If  they  are  not  so 
protected.  It  is  absolutely  necessary  that  the 
contest  relative  to  the  will  should  be  settled, 
for  otherwise  no  suit  could  be  brought  against 
them.  Then,  inasmuch  as  the  court  could  not 
know  whether  the  statute  of  limitations  would 
tiar  the  proceedings  for  the  recovery  of  the 
property,  if  the  will  be  not  set  aside,  and  could 
not  try  this  question  upon  proceedings  insti- 
tuted to  test  the  validity  of  the  will,  we  think 
the  court  erred  in  quashing  the  proceedings." 

In  Merryweather  v.  Turner,  3  Curt.  Eccl. 
Rep.  802,  it  was  held  that  next  of  kin  were 
cot  twrred  by  mere  lapse  of  time,  by  acquies- 
cence, or  by  the  receipt  of  legacies,  from  re- 
4]uiring  executors  to  prove  a  will  In  solemn 
form.  But  where  a  will  had  been  declared  well 
proved  In  a  court  of  chancery  after  an  order 
for  an  Issue  devisavit  vel  non  had  been  dis- 
charged on  the  petition  of  the  heiress  at  law 
(also  sole  next  of  kin)  and  her  husband,  and 
an  annuity  bequeathed  to  her  regularly  received 
during  fourteen  years,  it  was  held  that  the 
prayer  of  the  heiress  at  law  and  her  husband 
to  call  on  the  executors  to  prove  that  will  in 
colemn  form  conld  not  be  granted. 

In  Gray  v.  Maer.  20  N.  C.  (3  Dev.  ft  B.  L.) 
47,  where  a  will  was  proved  the  day  after  It 
was  executed,  and  it  gave  the  entire  estate  and 
remainder  to  a  party  present  at  Its  execution 
who  was  not  next  of  kin,  and  the  next  of  kin 
resided  at  a  distance,  and  some  were  under 
disabilities.  It  was  held  that  a  second  probate 
was  properly  ordered  nine  years  thereafter  on 
notice  to  the  parties  Interested.  The  effect 
of  this  would  be  simply  to  allow  a  contest  over 
the  probate  of  a  will. 

In  Townsend  v.  Townsend,  4  Coldw.  70,  94 
Am.  Dec.  185,  it  was  said  thfit  on  proper  appli- 
cation made  out  a  will  probated  in  the  county 
court  may  **be  set  aside  at  any  time  within 
twenty  years  after  the  original  probate  is 
granted,  and  the  will  propounded  for  reprobate, 
and  an  Issue  of  devisavit  vel  non  made  up  and 
tried  In  the  circuit  court." 

In  Hoffman  v.  Norrls,  Prerog.  Hilary  Term. 
1805.  2  Philllm.  Eccl.  Rep.  224,  note,  where  a 
1>rother  sought  to  have  his  brother's  executor 
prol>ate  a  will  in  solemn  form.  It  was  held 
that,  as  he  had  acted  upon  the  decree  of  com- 
mon form  and  received  Interest  for  five  years. 
and  he  did  not  offer  to  return  what  he  had 
received,  he  conld  not  obtain  a  probate  In 
sotemn  form  nine  years  after  the  former 
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probate.  In  this  case  the  court  laid  down  the 
rule:  "Where  the  opposing  party  has  been 
In  a  situation  which  rendered  it  impossible 
or  difficult  for  him  to  have  proceeded  earlier. 
If  be  hail  been  absent  from  the  country,  a 
minor,  or  laboring  under  imbecility,  he  may 
be  admitted.  But  without  reason,  and  where 
there  are  such  strong  reasons  as  there  are  here 
to  show  that  he  was  not  in  such  a  state  of 
incapacity  as  to  have  prevented  him ;  and  fur- 
ther, that  he  could  not  be  Ignorant  of  all  the 
circumstances  relating  to  the  deceased,  from 
the  suit  in  chancery  soon  after  the  probate 
was  taken  out, — the  case  is  different.'* 

8.  C.  Gen.  Stat,  f  1870,  subd.  2  (Acts  1839, 
chap.  XI.  p.  59,  S  11),  providing  that  probate  in 
common  form  shall  be  good  unless  some  person 
interested  shall  give  notice  to  the  Judge  of  pro- 
bate within  four  years  after  probate  that  he  re- 
quires it  to  be  proved  In  due  form  of  law,  where- 
upon, after  a  due  hearing,  a  Judge  of  probate  by 
his  decree  shall  pronounce  for  the  validity  of 
the  will,  was  said  to  be  a  bar  to  the  probate  of  a 
second  will  twenty-two  years  after  probate  in 
common  form,  although  It  was  aileged  that 
the  second  will  had  been  destroyed,  and  that 
the  fraud  had  not  been  discovered  within  four 
years  prior  to  this  suit.  Myers  y.  O'Hanlon, 
12  Rich.  Eq.  196. 

IX.  Wills  from  other  state8. 

It  seems  that  the  question  of  delay  In 
probating  wills  from  other  states  or  taking  out 
ancillary  letters  does  not  appear  to  be  con- 
sidered, except  in  Ohio,  where  a  statute  was 
construed,  and  in  Alabama.  In  the  latter 
state  It  was  held  that  a  delay  of  one  year  to 
probate  a  will  barred  the  executrix  from  ob- 
taining letters  testamentary,  which  were  or- 
dered to  be  Issued  to  the  administrator  with 
the  will  annexed.  Although  the  question  of 
delay  was  not  discussed  in  the  cases  generally, 
they  are  grouped  to  show  the  various  periods 
of  delay  that  existed  in  the  cases.  Otherwise 
they  are  not  of  much  benefit  as  an  authority 
as  to  the  effect  of  delay. 

The  provision  of  47  Ohio  Laws,  82,  act 
March  20,  1849,  |  4,  that  the  title  of  any  pur- 
chaser of  lands  derived  from  heirs  of  a  non- 
resident shall  not  be  defeated  by  the  produc- 
tion of  the  will  of  such  nonresident,  unless 
such  will  shall  be  admitted  to  probate  and 
record  in  the  county  where  the  land  Is  situated 
within  two  years  from  the  death  of  the  tes- 
tator, was  held  not  to  apply  where  the  will  had 
been  admitted  to  record  in  the  state  prior  to 
the  passage  of  the  act.  Carpenter  v.  Denoon, 
29  Ohio  St.  379.  In  this  case  the  will  had  been 
probated  in  Virginia  in  1828,  and  a  copy 
probated  and  recorded  in  Clinton  county,  Ohio, 
In  1846,  and  recorded  In  Pickaway  county, 
Ohio,  in  1869,  where  the  land  in  controversy 
was  situated. 

In  the  above  case,  it  was  said  that  a  devise 
lapses  by  neglect  to  cause  a  known  will  to  be 
offered  for  or  admitted  to  probate,  under  Ohio 
act  1840,  f  34  (act  1852,  i  32),  providing  that 
"no  lands,  tenements,  or  hereditaments  shall 
pass  to  any  devisee  In  a  will,  who  shall  know 
of  the  existence  thereof,  and  shall  have  the 
same  In  his  power  to  control,  for  the  term  of 
three  years,  unless  within  that  time  he  shall 
cause  the  same  to  be  offered  for  or  admitted 
to  probate :  and  by  such  neglect  the  estate 
devised  to  such  devisee  shall  descend  to  the 
heirs  of  the  testator."  But  It  was  held  that 
this  act  did  not  apply  to  neglect  In  causing 
a  copy  of  a  probated  will  to  be  recorded  in  the 
county  where  the  devised  property  was  situated 
where  the  will  was  probated  in  a  court  having 
Jurisdiction ;    and    It   was  held   not   to   apply- 
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where  it  was  not  shown  that  the  legatees  had 
knowledge  of  the  existence  of  the  will  three 
years  before  the  record  was  made  in  a  county 
In  Ohio  where  the  realty  was  situated. 

And  under  Ohio  wills  act  1840,  |  28,  pro- 
riding  that  copies  of  wills,  executed  and  proved 
according  to  the  laws  of  any  state  relative  to 
any  property  in  this  state,  may  be  admitted 
to  record  in  the  court  of  common  pleas  of  any 
county  in  this  state  where  any  such  property 
may  be  situated,  and  such  copies,  so  recorded, 
shall  have  the  same  validity  as  wills  made  in 
this  state  in  conformity  with  the  laws  thereof, 
— it  was  held  that  where  a  will  giving  a  life 
estate  and  remainder  was  admitted  to  record 
in  Clinton  county,  Ohio,  In  1846,  on  a  probate 
in  Virginia  in  1828,  the  rights  of  the  remain- 
dermen in  property  In  Pickaway  county,  Ohio, 
were  not  affected  by  a  conveyance  from  the 
life  tenants  In  1840.  Ibid.  In  this  case  the 
court  said :  *'It  is  true  that  provision  is  made 
for  recording  a  copy  of  the  will  and  the  order 
of  probate  In  other  counties  where  lands  de- 
vised by  the  wl'.l  are  situate ;  but  the  recording 
in  such  otfier  counties  Is  not  made  a  condition 
upon  which  the  estate  of  the  devisee  vests,  nor 
does  the  failure  to  record  such  copy  and  order 
of  probate  in  any  case  defeat  the  title  of  the 
devisee.  The  only  cause  for  which  the  statute 
defeats  the  estate  of  a  devisee  under  a  domestic 
will  is  his  own  neglect  to  offer  It  for  probate 
within  three  years  after  knowledge  of  Its  ex- 
istence as  prescribed  in  |  34,  as  above  stated." 

In  Keith  v.  Proctor,  114  Ala.  676,  21  So. 
502,  a  will  had  been  probated  In  Tennessee, 
and  a  year  thereafter  the  executrix  probated 
it  In  Alabama,  and  applied  for  letters  testa- 
mentary. It  was  b^ld  that  delay  and  failure 
to  tender  a  bond  Justified  the  court  In  refusing 
to  grant  the  executrix  letters,  and  it  properly 
granted  letters  to  an  administrator  with  the 
will  annexed.  In  this  case  the  court  said: 
"She  permitted  more  than  twelve  months  to 
elapse,  during  which  she  could  have  obtained 
letters  testamentary  upon  applying  for  them. 
If  there  be  an  explanation,  or  excuse  for  the 
delay,  offered.  It  lies  in  the  fact  that  she  was 
advised  probate  of  the  will  in  this  state  was 
unnecessary:  If  the  fact  be  conceded,  it  Is 
significant  only  that  she  did  not  intend  to 
claim,  or  exercise  in  this  state,  the  right  to 
letters  testamentary.  Aggregating  the  facts, 
we  are  forced  to  the  conclusion  that  she  never 
intended  taking  probate  of  the  will,  or  letters 
testamentary,  in  this  state,  subjecting  herself 
and  the  estate  and  Its  administration  to  the 
proper  tribunals  of  this  state,  until  she  was 
quickened  by  the  grant  of  administration  to 
the  appellee;  and  that  her  conduct  was  a 
renunciation  of  the  right  to  letters  testa- 
mentary conferred  by  the  laws  of  this  state, 
a  renunciation  she  was  without  capacity  to 
retract,  if  this  be  not  true,  the  statutes  so 
carefully  framed,  and  explicitly  manifesting 
the  policy  of  the  state,  to  avoid  vacuums  In 
the  administrations  of  estates,  of  prolonged, 
indefinite  continuance,  dependent  on  the  dili- 
gence or  the  caprice  of  those  who  may  have 
a  privliy  of  right,  are  vain."  The  court  does 
not  discuss  the  effect  of  delay  on  the  matter 
of  probate,  but  only  on  the  matter  of  the  right 
to  letters.  A  further  and  potent  reason  for 
this  decision  was  the  failure  of  the  executrix 
to  give  any  bond  when  she  applied  for  letters. 

In  Besancon  v.  Brownson,  39  Mich.  388,  it 
was  said  that  a  probate  of  a  second  will  should 
be  granted  without  setting  aside  the  probate 
of  the  first  will.  In  this  case  the  probate  of 
the  first  will  from  another  state  was  probated 
In  Michigan  five  years  after  the  testator's 
death,  and  six  years  after  his  death  the  probate 
of  a  later  will  was  offered  In  Michigan.  (See 
67  L.  R.  A. 


snbd.  VI.,  Second  wills  and  oodicUt.)  In  thl» 
case  the  second  will  was  a  holographic  will. 
The  court  said:  "If  the  probate  court  was. 
Ijosaessed  of  authority  to  probate  the  second 
will,  we  have  no  hesitation  in  saying  there- 
was  no  authority  m  this  case  to  revoke  the- 
earlier  probate.'* 

In  Walton  v.  Ambler,  29  Neb.  626,  45  N. 
W.  931,  a  will  was  probated  in  Iowa  in  1874^ 
and  in  Nebraska  in  1887.  It  was  claimed  by  a 
legatee  that  a  contract  of  partition  made  In. 
1874  was  not  binding  as  to  land  in  Nebraska, 
and  that  she  could  not  make  any  conveyance 
until  after  probate.  It  was  held  that  In  order 
to  show  title  in  the  legatees  the  will  must  have 
been  probated  in  Nebraska,  but  that  the  want 
of  such  probate  did  not  preclude  the  plaintiff' 
from  selling  all  her  interest  in  the  estate. 
Neb.  Comp.  Stat.  chap.  23,  |{  144,  145,  provides- 
that  when  a  copy  of  a  will  and  the  probate 
thereof,  duly  authenticated  from  another  state,, 
is  produced  to  the  probate  court,  notice  of  hear- 
ing shall  be  given  in  the  same  manner  as  In. 
case  of  an  original  will  presented  for  probate. 

In  Doe  ex  dem.  Pope  v.  Pickett,  61  Ala.  584,. 
in  an  action  of  ejectment,  it  was  held  that  & 
will  probated  In  Alabama  in  1846  and  probated, 
in  Georgia  in  1840  was  competent  evidence  of 
title.  No  question  seems  to  have  been  made  as- 
to  delay.  In  this  case  a  transcript  of  the 
Georgia  probate  was  recorded  in  Alabama  In. 
1841,  and  regularly  probated  In  Alabama  ii^ 
1846.  The  probate  in  Georgia  was  defective,, 
but  the  later  probate  supplied  the  deficiency. 

X.  Statutory    limitationt. 

Ala.  act  1806  (Clay's  Dig.  1898,  i  6),  pro- 
viding that  any  will  that  has  been  admitted 
to  probate  may  be  contested  within  five  years* 
was  held  to  limit  the  time  for  probating  a 
second  will.  Watson  v.  Turner,  89  Ala.  225„ 
8  So.  20 ;  Hardy  v.  Hardy,  26  Ala.  524. 

Under  Conn.  Stat.  209,  t.  82,  chap.  1,  |  30,. 
which  provides  that  a  will  shall  not  be  pro- 
bated more  than  ten  years  after  the  death  of 
the  testator,  and  saves  to  Infants  three  years 
after  attaining  their  majority,  It  was  held  that 
a  will  that  was  fifteen  years  old  could  not  be 
probated  after  all  the  devisees  had  attained 
their  majority  more  than  three  years  prior  to 
the  offering  for  probate.  Goodman  ▼.  Ru8S„ 
14  Conn.  210. 

In  Harrell  v.  Hamilton,  6'Ga.  37,  where  the 
testator  died  July  26,  1846,  and  on  November 
3  the  will  was  offered  for  probate  and  a  caveat 
was  filed  on  the  ground  that  under  the  act  or 
1755  all  wills  were  required  to  be  recorded 
within  three  months  after  the  death  of  the 
testator,  it  was  held  that  the  act  was  Inopera- 
tive because  inconsistent  with  provisions  of 
subsequent  recording  acts.  It  was  further 
held  that  the  will  could  not  be  admitted  to 
record  until  it  was  proved  to  be  the  will  of  the 
testator,  which  is  done  before  a  court  of  ordi- 
nary, and  frequently  after  the  contest  is  made, 
through  an  appeal  to  the  superior  court,  and 
the  will  is  established.  The  court  said  that 
more  than  three  months  In  most  cases  would" 
lapse  before  the  will  could  be  proved  and 
ordered  to  be  entered  of  record. 

Kan.  Comp.  Laws  1879,  chap.  117,  |  29» 
providing  that  no  lands  shall  pass  to  any- 
devlsee  in  a  will  who  shall  have  the  same  lik 
his  control  for  three  years,  unless  within  that 
time  it  shall  be  offered  for  probate,  was  held 
not  to  bar  the  probate  of  a  will  nine  years  old, 
where  It  was  a  Joint  will  and  the  probate  Judge 
had  Informed  the  surviving  husband  that  it 
could  not  be  probated  until  the  death  of  hi» 
wife.     Allen  v.  Allen,  28  Kan.  18. 

The  case  of  Beid  v.  Bengb^  asserting  that  » 
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will  may  be  probated  at  any  time  within  ten 
years  after  tbe  death  of  the  testator,  follows 
Alleif  T.  Froman,  06  Ky.  313,  28  S.  W.  497. 
In  that  case  it  was  held  that  a  lapse  of  ten 
years  barred  an  action  in  the  circuit  court  to 
admit  to  record  a  copy  of  a  will  executed  in 
another  state  but  not  there  probated,  and  that 
the  action  was  barred  by  Ky.  Gen.  Stat.  chap. 
71,  S  9,  art.  8,  providing  that  an  action  for 
relief  not  provided  for  in  this  or  some  other 
chapter  can  only  be  commenced  within  ten 
years  next  after  the  cause  of  action  accrued. 
This  interpretation  of  this  statute  seems  to 
conflict  with  a  case  in  New  Yorlc  holding  that 
an  action  to  establish  a  lost  will  more  tban 
twenty  years  after  the  death  of  the  testator 
was  not  baned  by  2  N.  Y.  Rev.  Stat.  2d  ed. 
229,  i  62,  providing  that  bills  for  relief,  in 
case  of  the  existence  of  a  trust,  not  cognizable 
by  the  courts  of  common  law,  and  in  all  other 
cases  not  herein  provided  for,  shall  be  flled 
within  ten  years  after  the  cause  thereof  shall 
accrue.  Everltt  v.  Everitt,  41  Barb.  385,  Af- 
firmed Commission  Appeals,  6  Alb.  L.  J.  197. 
The  actions  for  relief  were  similar,  but  the 
Kentucky  cases  were  controlled  by  Gen.  Stat, 
chap.  21,  $  27,  which  provided  that  "the  term 
'action'  when  used  In  this  revision  shall  be 
construed  to  include  all  proceedings  in  any 
court  of  this  commonwealth."  The  result  in 
the  Everitt  Case  was  reached  by  construing 
"bills  for  reHef*'  in  their  strict,  legal,  and 
technical  sense,  and  holding  that  there  was  a 
distinction  to  be  found  in  the  boolss  upon 
equity  pleadings  l>etween  bills  which  pray  for 
relief  and  those  which  do  not  pray  for  relief, 
and  that  the  complaint  praying  that  the  will 
may  be  proved  and  its  validity  established  to 
the  end  that  it  might  be  admitted  to  record 
did  not  seek  to  restrain  the  defendants  from 
doing  acts,  uor  to  establish  any  rights,  and, 
"in  short,  it  asks  no  relief,  in  the  technical 
sense  of  the  word,  against  any  of  the  de- 
fendants." 

In  Allen  v.  Froman,  96  Ky.  813.  28  S.  \V. 
41)7,  supra,  a  copy  of  a  will  from  Alabama  was 
offered  for  probate.  The  testator  died  in 
Alabama  in  1868.  The  will  was  not  probated 
in  Alabama,  but  the  copy  was  offered  in  Ken- 
tucky in  1890.  The  court  said :  "We  can  see 
no  reason  why  a  period  of  time  should  not  be 
fixed  for  probating  wills  as  well  as  for  instl- 
tnting  or  commencing  any  other  action  or  pro- 
ceeding for  relief;  for  fraud  may  be  per- 
petrated in  the  matter  of  probating  wills  by 
reason  of  the  death  of  witnesses  to  the  trans- 
action, and  innocent  purchasers  disturbed  and 
deprived  o£*«jpssperty  honestly  acquired,  by  set- 
rtng  up  false  wills  after  a  long  lapse  of  time, 
as  can  occur  in  any  other  case.  So,  as  held 
by  this  court  In  Hoffert  v.  Miller,  86  Ky.  572, 
6  8.  W.  447,  it  has  become  legislative  policy 
of  this  state  to  fix  in  every  case  a  limit  of 
time  for  beginning  every  action  or  proceeding 
for  relief,  and  |  9,  art.  3,  was  Intended  for 
that  purpose.  Probating  and  recording  the 
will  In  question  is  necessary  to  enable  appellee 
to  maintain  an  action  for  recovery  of  the  land 
from  the  heirs  at  law  of  George  Coll,  who,  or 
their  vendees,  have  t>een  in  actual  possession 
and  claiming  it  as  their  own  since  1870 ;  and 
to  permit  appellee,  now  thirty-nine  years  old, 
to  institute  and  maintain  this  proceeding 
twenty-two  years  after  death  of  George  Coil, 
under  whose  will  he  claims,  would,  it  seems  to 
ns,  be  contrary  to  the  reason  of  the  statute  of 
limitation,  as  well  as  to  the  direct  provision 
thereof." 

N.  y.  Rev.  Stat.  749,  i  3.  and  N.  Y.  Code  Civ. 
Proc  i  2628,  provides  that  purchasers  in  good 
faith  shall  not  be  affected  by  the  probate  of  a 
Mrlll  more  than  four  years  after  the  death  of 
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the  testator,  and  gives  an.  exception  to  minors, 
or  where  the  will  had  been  concealed.  It  wa» 
held  that  a  will  nineteen  years  old  could  not 
be  probated  where  the  minor  had  reached 
majority  more  than  five  years  prior  to  the 
probate.     Cole  v.  Gourlay,  79  N.  Y.  527. 

And  under  this  statute.  In  Fox  v.  Fee,  16T 
N.  Y.  44,  60  N.  E.  281,  the  saving  clause  in 
favor  of  infants  was  held  not  to  apply  to  heirs 
begotten  after  the  death  of  the  testator.  But 
see,  on  this  statute,  Gilklnson  v.  Miller,  74 
Fed.  131,  subd.  II. 

Me.  Rev.  Stat.  chap.  164.  |  1,  limiting  the- 
probate  to  twenty  years  from  the  death  of  the 
testator,  was  held  not  to  apply  where  the  will 
had  been  fraudulently  concealed.  Deake's 
Appeal,  80  Me.  50,  12  Atl.  790. 

Miss.  Rev.  Code  1871,  {  2398,  providing  that 
after  six  months  have  elapsed  from  the  time 
of  speaking  the  pretended  testamentary  words, 
no  testimony  shall  be  received  unless  such 
words,  or  the  substance  thereof,  shall  have 
been  reduced  to  writing  within  six  days  after 
speaking  the  same,  was  held  to  mean  that  the 
will  had  to  be  reduced  to  writing  within  six 
days  if  not  offered  for  probate  within  six 
months,  but  that  if  offered  for  probate  within 
that  time  the  six-days  clause  did  not  apt>ly. 
George  v.  Greer,  53  MIsh.  495. 

Ohio  Rev.  Stat.  I  5943,  provides  that  no< 
lands  shall  pass  to  any  devisee  in  a  will  who 
shall  know  of  the  existence  thereof  and  have- 
the  same  in  his  power  to  control  for  the  term 
of  three  years,  unless  within  that  time  he  shall 
cause  the  same  to  be  offered  for  or  admitted 
CO  probate ;  and  by  such  neglect  the  estate- 
devised  to  such  devisee  shall  descend  to  the- 
heirs  of  the  testator.  In  Williams  v.  Schatz, 
42  Ohio  St.  47.  a  deed  in  the  nature  of  a  testa- 
mentary disposition  was  held  void  as  a  deed 
for  want  of  delivery,  and,  referring  to  this  sec- 
tion of  the  statute,  the  court  said :  "A  will  iik 
Ohio  is  of  no  force  until  admitted  to  probate, 
and  probate  of  this  Instrument  is  barred.  (2^ 
Swan  ft  C.  1621.  |  32,  Rev.  Stat.  |  5943)." 
But  it  was  held  in  Blymeyers's  Will,  GoebeU 
14,  that  the  failure,  for  three  years,  by  the- 
dev'see  to  present  the  will  for  probate  did  not 
prevent  its  admission  to  probate,  for  then  the 
question  Is  whefher  it  is  the  last  will,  and  not 
what  interest  passes^  '  This  appears  to  be  the- 
prct>er  interpretation  of  this  statute. 

Notwithstanding  Tex.  Rev.  Stat.  art.  1828, 
limiting  the  time  to  four  years  within  which: 
to  probate  a  will,  a  will  was  probated  eleven 
years  after  the  testator'p  death  to  establish  a 
chain  of  title  where  the  plaintiff  did  not  have- 
control  of  the  will.  Ryan  v.  Texas  ft  P.  R.  Co. 
64  Tex.  230. 

And  under  this  statute  a  probate  was  allowed- 
four  years  and  nine  months  after  tbe  death 
of  the  testator,  where  an  attempt  was  made  to 
probate  shortly  after  tL«!  death  of  the  testator 
in  behalf  of  the  party  Interested,  but  who  was 
not  made  a  party  to  the  record  until  four 
years  and  nine  months  after  the  death  of  the 
testator.  Elwell  v.  Universal Ist  General  Con- 
vention, 76  Tex.  514,  13  S.  W.  552. 

The  title  of  a  mortgagee  for  value  was  not 
affected  by  a  will  that  was  not  discovered  until' 
six  months  after  tbe  death  of  the  testator,, 
under  East  Riding  registry  act,  6  Anne,  chap. 
35,  providing  for  the  registration  of  wills 
within  six  montlis  after  the  death  of  the  de- 
visor. Chadwick  v.  Turner,  L.  R.  1  Ch.  App. 
310.  33  L.  J.  Ch.  N.  S.  349,  12  Jur.  N.  S.  239,. 
14  L.  T.  N.  S.  86,  14  Week.  Rep.  491. 

The  English  probate  act  1857,  {  30,  author- 
ises rules  for  the  regulation  of  practice.  Rule- 
45,  P.  R.,  provides:  "In  every  case  where- 
probate  or  administration  Is  for  the  first  time- 
applied  for  after  the  lapse  of  three  years  froi» 
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the  death  of  the  deceased,  the  reason  of  the 
"delay  Is  to  be  certified  to  the  registrars,  and, 
should  the  certificate  be  unsatisfactory,  the 
registrars  are  to  require  such  proof  of  the 
Alleged  cause  of  delay  as  they  may  see  fit." 

XI.  Summary. 

In  the  alisence  of  statute  and  of  intervening 
equities.  It  seems  that  the  right  to  probate  a 
will  is  not  extinguished  by  lapse  of  time,  al- 
though vaguely  referred  to  in  some  cases  as 
limited  by  thirty  years.  This  period  Is  that 
usually  fixed  by  the  English  rule  for  probating 
«  will  in  solemn  form,  i.  e.,  on  notice  to  all 
parties.  But  in  that  case,  as  in  all  the  others, 
the  period  may  be  cut  down  to  a  very  limited 
time  by  estoppel.  The  probate  Is  usually 
allowed  in  the  absence  of  a  prohibitory  statute, 
leaving  the  devisees  to  obtain  their  rights  in 
other  actions  for  relief.  In  many  of  the  states 
the  time  within  which  a  will  may  be  probated 
is  fixed  by  statute.  In  Alien  v.  Froman,  96 
Ky.  313,  28  S.  W.  497,  followed  In  Reid  v. 
Bbnoe,  where  there  was  no  specific  statute,  a 
9ireneral  section  providing  that  an  action  for 
relief  not  provided  for  can  only  be  commenced 
within  ten  years  was  held  to  apply  to  the 
probate  of  a  will.  A  similar  statute  was  dlf< 
ferently  construed  in  EverJtt  v.  Everitt,  41 
Barb.  385,  Affirmed  Commission  Appeal,  6 
Alb.  L.  J.  197.  The  cases  on  the  rights  of  a 
purchaser  for  value  as  against  the  devisee  are 
mostly  controlled  by  statute.  It  seems  that 
there  is  no  case  clearly  defining  the  rights  of  a 
purchaser  in  good  faith  for  value  after  the 
lapse  of  a  long  period  of  time,  in  the  absence 
of  statute  or  of  disability  of  devisees,  unless 
It  should  be  one  where  the  element  of  estoppel 
•occurred.  Under  statutes  providing  a  short 
limitation  there  is  generally  an  exception  in 
favor  of  persons  under  disabilities,  such  as 
minors.  Such  a  statute  has  been  held  not  to 
apply  to  grandchildren  not  begotten  at  the 
time  of  the  testator's  death.  Usually  statutes 
Jlmitlng  the  time  of  probate  make  an  exception 
in  favor  of  wills  that  have  been  concealed. 
There  seems  to  be  no  difference  as  to  the  effect 
of  delay  in  probating  a  will,  whether  it  be  a 
first  or  second  will,  or  a  codlcH.  I.  T. 
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fl..     Injury    received    by    «    yoanv    man 

seventeen  years  old  while  helping  brakemen 
to  load  a  piano,  at  their  request.  Is  within 
the  rule  which  exempts  the  master  from  lia- 
bility to  one  who  Is  Injured  while  helping 
his  servants  at  their  request,  by  reason  of 
their  negligence. 
3.  An  action  to  recover  dmmavea  for 
the  death  of  a  person  cannot  be  removed  from 


Note. — A^  to  assumption  by  volunteers  of 
risks  of  service,  see,  .In  this  series,  Evarts  v. 
St.  Paul.  M.  &  M.  R.  Co.  (Minn.)  22  L.  R.  A. 
■063,  and  note,  and  O'Donneli  v.  Maine  C.  R. 
Co.  (Me.)  25  L.  R.  A.  658. 

As  to  duty  to  servant  voluntarily  doing  work 
outside  of  scope  of  his  employment,  see  Stev- 
'ens  V.  Chamberlln  (C.  C.  App.  Ist  C.)  51  L.  R. 
A.  513. 
^L.R.A. 


a  state  court  Into  a  Federal  court  when  one 
of  the  defendants  is  a  resident  of  the  statau 

(March  17,   1900.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Grant  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  the  alleged  negligent 
killing  of  plaintiff's  intestate.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Simrall  ft  Galoin  and  A.  0« 
De  Jarnett  for  appellants. 

Mr.  W.  W.  Diokerson  for  appellee. 

Hobson,  J.,  delivered  the  opinion  of  the 
court : 

Appellee  filed  this  suit  to  recover  for  the 
loss  of  the  life  of  his  intestate  by  reason  of 
the  negligence  of  appellant's  servants.  The 
answer  was  substantially  a  traverse  of  the 
allegations  of  the  petition,  and  at  the  con- 
clusion of  appellee^  evidence,  as  well  as  on 
all  the  evidence,  appellant  asked  a  peremp- 
tory instruction  to  the  jury  to  find  for  him, 
which  was  refused.  The  proof  showed  that 
appellee's  intestate  was  seventeen  years  old, 
6  feet  high,  and  weighed  about  140  pounds ; 
that  he  was  going  to  school  at  Corinth, 
Kentucky;  that  on  a  number  of  occasions 
he  bad  been  allowed  by  the  crew  of  af^l- 
lant's  local  freight  train  to  ride  on  the  train 
free,  and  assist  them  in  loading  and  unload- 
ing freight;  that  on  the  day  on  which  he 
was  killed  this  train,  after  arriving  at  Cor- 
inth, unloaded  the  freight  for  that  point; 
that  in  this  freight  was  a  box  of  matches, 
which  took  fire,  and  the  conductor  took  the 
box  out  behind  the  depot  to  get  at  the  fire 
and  put  it  out;  that  while  he  was  doing  this 
the  brakemen  proceeded  to  put  on  the  freight 
that  was  to  be  loaded  at  that  point;  that, 
among  other  things,  a  piano  was  to  be 
loaded,  and  one  of  the  brakemen  requested 
the  intestate  and  another  boy,  of  about  the 
same  age,  who  was  with  him,  a  few  feet 
away,  to  come  and  help  them  load  the  piano 
on  the  train.  The  piano  was  rolled  to  the 
door  of  the  depot,  which  was  about  4  feet 
above  the  platform,  on  the  outside.  Two  of 
the  brakemen  got  on  one  side  of  the  piano, 
and  the  third  brakeman  and  the  two  boys 
on  the  other  side.  They  rolled  the  piano 
out  of  the  door,  with  the  intention  of  cann- 
ing it  across  the  platform  to  the  car;  but 
when  it  left  the  door  it  either  slipped  from 
the  two  brakemen,  or  the  weight  was  too 
heavy  for  them  to  carry,  and  fell  to  the  plat- 
form, catching  the  intestate  under  it,  and  so 
mashing  him  that  he  died  from  his  injuries 
a  few  days  later.  The  conductor  was  not 
present,  and  knew  nothing  of  what  was  go- 
ing on  until  after  the  piano  had  fallen  on 
the  intestate;  being  out  behind  the  depot, 
working  on  the  box  of  matches. 

Tlie  question  in  this  case  is  whether  the 
railroad  company  is  responsible  for  the  in- 
jui-y  to  the  boy,  received  while  voluntarily 
asRi.sting  the  brakemen  in  discharging  their 
duties.  The  rule  on  this  subject  is  tnus  ex- 
pressed in  Wood,  Mast.  &  S.  §  465:  "A 
person  who  voluntarily,  and  without  any 
employment,  undertakes  to  perform  a  serv- 
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ice  for  another,  stands  in  the  same  relation 
n8  a  servant  for  the  time  being,  and  is  re- 
l^arded  as  assuming  all  the  risks  incident  to 
the  business.  And  this  is  so  even  though 
the  service  is  not  wholly  voluntary,  but  is 
induced  by  the  request  of  a  servant  in  the 
defendant's  employ.  Thus,  where  the  plain- 
tiff was  sent  by  his  master  with  a  cart  to 
the  defendant's  premises  to  get  a  load  of 
<x)tton,  and  one  of  the  defendant's  servants 
requested  him  to  assist  in  loading  it,  and 
while  he  was  doing  so  he  was  injured  by  one 
of  the  defendant's  servants  negligently  let- 
ting a  bale  fall  upon  him,  it  was  held  that 
an  action  could  not  be  maintained;  Erie, 
Ch.  J.,  pertinently  saying:  'This  is  the  case 
of  one  volunteering  to  associate  himself  with 
another's  servants  in  the  performance  of  the 
defendant's  work,  and  this  without  the  con- 
sent or  knowledge  ev^n  of  the  defendant.' 
Such  a  person  cannot  stand  in  a  better  posi- 
4ion  than  those  with  whom  he  associates 
liimself,  in  respect  to  the  master's  liability." 
The  same  rule  is  laid  down  in  1  Shearm.  & 
Redf.  Neg.  §  182;  1  Lawson,  Rights,  Rem. 
A  Pr.  §  325.  In  Church  v.  Chicago,  M.  d  8t. 
P.  R.  Co.  (Minn.)  16  L.  R.  A.  861,  the 
learned  editor,  citing  a  large  number  of  au- 
thorities, thus  well  states  the  rule:  "One 
who  has  no  interest  in  the  performance  of 
the  work  which  he  undertakes,  whether  of 
his  own  volition,  or  at  the  suggestion  of 
others  engaged  in  the  work,  and  merely  to 
assist  them  in  its  performance,  is  a  volun- 
teer, and  assumes  all  the  risks  of  the  em- 
ployment, and  cannot  recover  for  injuries 
occasioned  by  an  accident  happening  through 
the  neglect  of  those  with  whom  he  is  act- 
ing." There  are  a  large  number  of  cases 
supporting  this  rule.  Tlias,  where  the  fire- 
man of  an  engine  asked  a  boy  to  put  in  the 
hose  and  turn  in  the  water  at  a  station,  and 
the  boy  was  killed  while  acting  for  the  fire- 
man, under  circumstances  not  entitling  the 
fireman  to  recover  if  he  had  been  in  the 
place  of  the  boy,  it  was  held  that  there 
could  be  no  recovery.  FUncer  v.  Pennsyl- 
vania R.  Co.  69  Pa.  210,  8  Am.  Rep.  251. 
^0,  where  a  boy  was  hurt  in  coupling  cars. 
Xeic  OrlennSy  J.  &  Q.  N.  R.  Co.  v.  Harrison, 
48  Miss.  1 12,  12  Am.  Rep.  356.  So,  where 
the  plaintiff  was  assisting  the  defendant's 
servants  in  delivering  a  fly  wheel,  and  by 
their  negligence  the  wheel  was  allowed* to 
fall  on  him.  Wischam  v.  Rickarda,  136  Pa. 
109,  10  L.  R.  A.  97,  20  Atl.  532.  So  where 
the  plaintiff,  at  the  request  of  the  brakeman, 
undertook  to  help  them  operate  the  brakes 


on  the  train.  Mayion  v.  Texas  d  P,  R.  Co.  63 
Tex.  77,  51  Am.  Rep.  637 ;  Evarts  v.  8t.  Paul, 
M.  d  if.  R.  Co.  56  Minn.  141,  22  L.  R.  A.  663, 
67  N.  W.  459.  In  notes  to  these  cases  numbers 
of  other  cases  are  collected.  The  same  prin- 
ciples were  announced  by  this  court,  except 
as  to  children  too  young  to  understand  the 
danger,  in  Kentucky  C.  R.  Co.  v.  Oa^stineau, 
83  Ky.  119.  Under  these  authorities,  there 
can  be  no  recovery  for  the  injury  to  the  in- 
testate, unless  the  fact  that  he  was  an  infant 
takes  this  case  out  of  the  rule.  He  was 
seventeen  years  of  age,  and  well  grown  for 
his  years.  The  danger  from  the  fall  of  a 
piano  was  apparent,  and  there  is  nothing  in 
tiie  record  to  warrant  the  conclusion  ttiat 
he  had  not  sufficient  discretion  to  be  held 
responsible  for  the  consequences  of  his  acta. 
The  rule  is  that  a  minor  in  entering  a  senr< 
ice  assumes,  like  the  adult,  the  risks  of  that 
service,  unless  too  young  to  appreciate  the 
peril  to  which  he  is  exposed.  1  Shearm.  & 
Redf.  Neg.  9  218.  In  a  note  to  this  section 
are  collected  several  cases  in  which  this  rule 
was  applied  to  boys  fifteen  or  sixteen  years 
of  age.  In  Kelly  v.  Barber  Asphalt  Co.  93 
Ky.  363,  20  S.  W.  271,  this  court  susUined 
a  peremptory  instruction  where  the  boy  was 
in  his  seventeenth  year.  The  brakemen  liad 
no  authority  to  call  in  others  to  help  them 
in  their  work,  and  while  it  was  their  duty 
not  to  place  children,  or  suffer  them  to  re- 
main, in  places  of  peril,  where  by  reason  of 
their  inexperience  they  would  reasonably  be 
exposed  to  injury,  and  appellant  would  be 
answerable  for  negligence  on  the  brakemen'a 
part  if  they  did  so,  this  duty  is  the  same  as 
everyone  owes  to  that  character  of  persons 
on  his  premises,  and  the  principle  has  no 
application  where  one  who  is  substantially 
a  young  man  undertakes  to  help  another 
lift  a  piano.  There  is  therefore  nothing  in 
the  case  to  take  it  out  of  the  general  rule 
exempting  the  master  from  liability  to  one 
who  is  injured,  while  helping  his  servants 
at  their  request,  by  reason  of  their  negli- 
gence ;  and  the  court  should  have  instructed 
the  jury  to  find  for  appellant. 

There  was  no  error  in  not  removing  the 
cause  to  the  Federal  court,  one  of  the  de- 
fendants being  a  resident  of  this  state.  Ches- 
apeake d  0.  R.  Co.  V.  Dixon,  104  Ky.  608, 
47  S.  W.  615.  But  for  the  reasons  indi- 
cated the  judgment  is  reversed,  and  the 
cause  remanded^  with  directions  to  grant 
appellant  a  new  trial,  and  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 
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C.  L.  MOSES  ef  at.,  Plffs,  in  Err., 

r.. 

Mary  TEETORS. 

( Kan ) 

*T.  took  trlieat  to  a  public  -vrarelioiifie 

*neadDote  by  Cl'Nnin'gham^  J. 


and  elevator*  and  liad  It  stored  at 
o^firner'a  rialc  of  fire,  end  agreed  to  pay  a 
certain  price  for  storage.  The  custom  of  the 
warehouseman  was  In  such  cases  to  commin- 
gle grain  so  deposited  for  storage  with  iike 
quality  belonging  to  him,  and  from  such 
mass  to  sell  from  time  to  time  and  replen- 
ish twlth  such  other  grain  as  should  be 
brought  to  him  for  storage,  or  that  he  should 


Ngrre. — On  the  general  question  of  the  lla-  I  posited  in  the  warehouse,  see  Hall  v.  PIlls- 
Mllty  of  varehouaemen  aa  bailees  of  grain  de-  1  bury  (Minn.)  7  L.  R  A.  529,  and  illustrative 
47  U  H  i.- 
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buy.  Of  this  custom  T.  was  fully  Informed. 
The  Identical  wheat  so  stored  by  T.  was  sold 
by  the  warehouseman.  After  this  a  fire 
consumed  the  warehouse  with  its  contents, 
including  enough  wheat  of  the  quality  stor- 
ed by  T.  to  replace  the  same.  Held,  that 
she  could  not  recover  the  value  of  her  wheat 
from  the  warehouseman,  he  having  at  all 
times  kept  on  hand  sufficient  in  quantity 
and  quality  to  replace  all  wheat  stored  with 
him. 

(January   11,   1902.) 

ERROR  to  the  District  Court  for  Barton 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
the  value  of  certain  grain  which  had  been 
delivered  by  plaintiff  to  defendants.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Ur.  Elriok  C.  Cole,  for  plaintiffs  in 
error: 

The  placing  of  the  grain  in  a  common 
mass  with  wheat  belonging  to  defendants 
and  others  did  not  change  the  nature  of 
tiiia  transaction  from  a  bailment  to  a  sale. 

Sexton  V.  Qraham,  53  Iowa,  181,  4  N.  W. 
1090;  Rice  v.  Nixon,  97  Ind.  97,  49  Am. 
Rep.  430;  James  v.  Plank,  48  Ohio  St.  2.55, 
28  N.  E.  1107;  Ledyard  v.  Hihhard,  48  Mich. 
421,  42  Am.  Rep.  474,  12  N.  W.  637 ;  Baker 
V.  Bom,  17  Ind.  App.  422,  46  N.  E.  030; 
Nelson  v.  Brown,  53  Iowa,  555,  5  N.  W.  719. 

Mr.  William  Osmond,  for  defendant  in 
error: 

Where  there  has  been  a  complete  change 
in  the  identity  of  the  grain  by  substitution, 
80  that  no  part  of  the  original  grain  is  left, 
the  party  depositing  the  grain  may  treat 
the  transaction  as  a  sale. 

Where  property  is  delivered  to  a  party 
with  the  understanding  that  property  of  the 
same  kind  will  be  returned  or  the  property 
paid  for,  as  in  the  case  of  storage  of  grain 
in  warehouse  or  elevator,  the  transaction  is 
a  snle,  and  not  a  bailment. 

Chase  v.  Washburn,  1  Ohio  St.  244,  69 
Am.  Dec.  623;  RahiUy  v.  Wilson,  3  Dill. 
420,  Fed.  Gas.  No.  11,532;  Bailey  v.  Bens- 
ley,  87  III.  556;  Lonergan  v.  Stetoari,  55  111. 
44;  Lawson,  Bailments,  §  8;  Jones,  Bail- 
ment,  §  102;  Story,  Bailments,  §  439;  Rich- 
ardson v.  Olmstead,  74  IlL  215;  Schouler, 
Pers.  Prop.  3d  ed.  S  46. 

OmminKHam,  J.,  delivered  the  opinion 
of  the  court: 

Moses  Bros.  Grain  Company  was,  in  Octo- 
ber, 1808,  engaged  in  the  business  of  buying 
and  selling,  handling,  and  storing  grain  at 
Great  Bend,  Kansas,  and  for  that  purpose 
owned  and  operated  an  elevator  and  storage 
building  at  that  place.  In  carrying  on 
this  business  it  was  its  custom,  when  grain 
was  brought  to  it  for  storage,  to  mingle  the 


same  with  other  grain  of  like  quality  be- 
longing to  the  company  and  to  other  per- 
sons, and  from  such  conunin^led  maas  to 
withdraw  for  sale  such  portions  at  such 
times  as  it  might  desire.  Upon,  the  grain 
stored  by  it  it  charged  and  received  certain 
storage  fees.  In  said  month  of  October 
Mrs.  Teetors,  by  her  agent,  one  Wilaon, 
brought  to  the  elevator  1,0 12i  bushels  of 
wheat,  which  was  received  by  the  company 
under  the  terms  of  written  receipts,  then 
pven  therefor,  all  of  like  form,  one  of  which 
IS  in  the  following  language: 

Great  Bend,  Kansas,  10/18/'98. 

Load  of  Test  56  .     Price  per   bu., 

.48.  Sold  to  Moses  Bros.  Grain  Co.  Stored 
at  owner's  risk  of  fire.  £d.  Moses. 

These  receipts  were  not  issued  in  this 
form  at  the  time  the  wheat  was  brought 
to  the  elevator,  for  Mr.  Wilson  did  not  then 
know  whether  he  would  sell  or  store  it,  but 
afterwards,  in  a  few  days,  he  concluded  to 
store  it,  and  then  the  tickets  were  taken 
to  the  company,  and  there  was  written 
across  these  tickets  the  words,  "Stored  at 
owner's  risk  of  fire."  The  contract  wan 
one  for  storage,  and  not  of  sale.  This 
wheat  was  not  placed  in  a  bin  by  itself,  but 
was  mingled  with  a  common  mass  of  grain 
of  like  quality  in  the  elevator,  as  was  the 
custom.  Mr.  Wilson  well  knew  the  custont 
of  the  grain  company  relative  to  storing 
grain,  and  its  sale,  and  did  not  expect  to 
receive  back  the  identical  wheat  which  he 
stored  with  the  company,  and  we  assume 
the  fact  to  be  that  this  identical  wheat  was 
sold  by  the  grain  company  in  its  ordinary 
course*  of  business.  In  the  latter  part  of 
December,  1898,  the  company's  elevator  was 
burned,  it  then  containing  wheat  of  like 
quality  as  that  stored  by  Mrs.  Teetors, 
enough  to  have  repaid  her  as  well  as  others : 
and  it  fairly  appears  from  the  evidence  that 
this  had  been  tne  case  all  the  while  from 
the  time  she  so  deposited  it  up  to  the  time 
of  the  fire.  After  the  fire  the  grain  com- 
pany took  the  proper  care  of  the  injured 
grain,  and  tendered  to  Mrs.  Teetors  her 
share  of  the  salvage  thereof.  This  she  re- 
fused, however,  and  brought  her  action 
against  the  company  to  recover  for  the 
full 'value  of  the  l,012i  bushels  of  wheat, 
which  she  alleged  to  be  worth  60  cents  per 
bushel.  The  court  rendered  judgment  in 
her  favor,  and  against  the  grain  company, 
and  it  is  now  here  seeking  a  reversal  of  this 
judgment. 

It  is  agreed  by  the  parties  that  the  rela- 
tion existing  between  Mrs.  Teetors  and  the 
grain  company  was  that  of  bailor  and 
bailee,  and  that  the  mingling  of  Mrs.  Tee- 
tors' wheat  with  that  of  the  grain  company 
did  not  change  the  character  of  the  bail- 


cases  in  note  thereto.  As  the  grain  In  the 
present  case  was  explicitly  stored  "at  owner's 
risk  of  Are,"  the  decision  holding  that  the  sale 
of  the  speclflc  grain  that  was  deposited  did  not 
prevent  the  continuance  of  a  bailment  under 
which  grain  of  equal  amount  In  the  common 
mass  was  held  as  that  of  the  depositor,  and 
subject  to  such  risks,  seems  entirely  consistent 
67  L.  R,  A. 


with  the  general  trend  of  authorities  like  that 
of  Hall  V.  Plllsbury  (Minn.)  7  L.  R.  A.  529. 
holding  that  the  bailment  continues  notwith- 
standing the  removal  of  the  identical  grain 
first  deposited  and  that  the  holders  of  receipts 
for  grain  so  deposited  are  tenants  In  common 
of  the  mass  of  grain  in  the  warehooss. 
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Moses  y.  Teetobs. 
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vnent,  or  oonyert  that  bailment  into  a  sale; 
4ind  it  10  further  admitted  that  in  such 
mingling  the  respective  owners  were  ten- 
ants in  common  of  the  entire  mass,  but  it 
is  claimed  by  Mrs.  Teetors  that  the  sale 
by  the  grain  company  of  the  identical  wheat 
•deposited  by  Mrs.  Teetors  bad  the  legal  ef- 
fect to  make  the  grain  company  liable  to 
her  for  the  full  value  of  the  wheat,  if  she 
«hould  elect  to  require  money  rather  than  a 
return  of  wheat.  This  contention  leads  us 
to  a  consideration  of  the  principles  of  bail- 
ment involved,  as  applied  to  elevators  and 
warehousemen. 

It  is  contended  by  the  grain  company 
that,  inasmuch  as  Mrs.  Teetors  knew  of 
their  custom  in  the  matter  of  selling  grain, 
that  custom  must  be  read  into  the  contract 
expressed  by  the  receipts  given,  and  make 
the  contract  to  be  that  she  was  to  receive, 
in  satisfaction  of  her  diemand  for  the  grain 
whenever  it  should  be  made,  not  the  iden- 
tical grain  she  had  deposited,  but  any  other 
grain  of  the  same  quality,  and  that*  in  the 
meantime  her  ownership  would  be  in  the 
|MLrticalar  grain  of  the  same  quality  found 
in  the  grain  company's  bins.  In  other 
words,  that  her  ownership  was  a  shifting 
and  substituted  one.  In  support  of  this 
theory,  plaintiff  in  error  cites  many  cases. 
In  the  case  of  Rice  v.  Niwon,  97  Ind.  97,  49 
Am.  Kep.  430,  the  defendant  was  a  ware- 
houseman, and  it  was  his  custom  to  receive 
wheat  on  deposit  and  to  place  it  in  a  com- 
mon bin  with  wheat  bougnt  by  him,  and  to 
sell  from  such  common  mass  as  he  chose,  of 
which  custom  plaintiff  had  knowledge. 
Plaintiff's  wheat  was  put  into  the  bin  in 
accordance  with  defendant's  custom.  From 
this  common  mass  he  sold  from  time  to 
time.  The  warehouse  and  its  contents  were 
destroyed  by  fire  without  the  negligence  of 
the  defendant,  no  demand  having  been  made 
by  the  plaintiff  for  the  return  of  the  wheat 
prior  to  the  fire.  The  facts  of  this  case 
seem  fairly  parallel  with  the  facts  of  the  case 
at  bar.  The  conclusion  of  law,  as  founded 
upon  these  facts,  is  stated  in  the  syllabus 
as  follows:  "Where  a  warehouseman  re- 
ceives groin  to  be  stored  for  the  owner,  and 
places  it  in  a  common  bin  with  his  own  and 
that  received  from  other  depositors,  and 
sells  from  this  receptacle,  retaining  always 
sufficient  to  supply  each  owner,  the  contract 
continues  one  of  bailment,  and  the  ware- 
houseman is  not  liable  for  a  loss  resulting 
from  an  accidental  fire  not  attributable  to 
his  own  wrong  or  negligence."  In  James  v. 
Plank,  48  Ohio  St.  255,  26  N.  E.  1107,  the 
law  announced  was  that  in  cases  of  this 
kind,  where  the  owner  of  grain  deposited 
with  a  warehouseman  knew  of  the  custom 
among  warehousemen  to  mingle  wheat 
brought  to  them  for  storage  with  like  wheat 
owned  by  the  warehouseman,  and  that  from 
9uch  common  mass  the  warehouseman  bad 
the  right  to  take  out  of  the  contents  for 
sale,  and  that  he  at  all  times  kept  on  hand 
an  amount  sufficient  to  satisfy  all  deposit- 
ors, such  a  transaction  was  but  a  bailment, 
and  not  a  sale,  and  the  warehouseman 
would  not  be  liable  to  the  owner  of  the 
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wheat  if,  under  such  circumstances,  the 
wheat  had  been  destroyed  by  fire  without 
his  negligence.  The  same  doctrine  is  an- 
nounced in  Sexton  Y.Oraham,  63  Iowa,  181, 
4  N.  W.  1000,  which  case  was  followed  un- 
der similar  circumstances  in  Nelson  v. 
Broum,  63  Iowa,  555,  6  N.  W.  719.  The 
case  of  llicc  v.  Nixon,  97  Ind.  97,  49  Am. 
Rep.  430,  has  been  cited  and  followed  in  a 
number  of  Indiana  cases  since,  some  of 
which  are  as  follows:  Lyon  v.  Lenon,  106 
Ind.  567,  7  N.  E.  311;  Momingstar  v.  Cun- 
ningham, 110  Ind.  328,  69  Am.  Rep.  211, 
11  N.  E.  593;  Woodward  v,  Semans,  125 
Ind.  330,  26  N.  E.  444;  Drudge  v.  Leiter, 
18  Ind.  App.  694,  49  N.  E.  34.  In  this  last 
case  it  is  held,  as  applied  to  cases  of  this 
kind,  in  the  absence  of  an  agreement  to  the 
contrary,  the  usages  of  a  particular  business 
may  be  presumed  to  have  entered  into  and 
formed  a  part  of  the  contracts  and  under- 
standings of  persons  engaged  in  such  busi- 
ness and  those  who  deal  with  them.  In 
Yockey  v.  Smith,  181  111.  564,  64  N.  E.  1048, 
oats  and  corn  were  deposited  with  one  Kar- 
ri n^on,  who  operated  an' elevator,  buying, 
selling,  and  shipping  grain  on  his  own  ac- 
count, and  receiving  grain  from  farmers  for 
storage  in  his  elevator.  The  grain  so  stored 
was  taken  upon  execution  against  Harring- 
ton, and  the  court  held  that  the  grain  was 
not  subject  to  be  taken  upon  execution  for 
Harrington's  debts,  for  the  grain  so  stored 
remained  the  property  of  Uie  bailor,  the 
bailee  being  charged  with  the  duty  to  return 
in  quality  and  quantity  as  they  had  re- 
ceived. This  case  cites  with  approval  Ger- 
man Nat.  Bank  v.  Meadotocroft,  96  111.  124, 
35  Am.  Rep.  137,  where  it  was  held  that 
grain  consigned  to  a  public  warehouse,  and 
there  stored  in  bins  and  mingled  with  other 
grain  of  like  character  and  grade  belonging 
to  different  persons,  although  its  identity 
was  lost,  could  be  recovered  in  an  action  in 
trover;  the  warehouseman  having  refused 
to  deliver  to  the  owner  the  quantity  and 
quality  storedl  We  are  cited  by  the  de- 
fendant in  error  to  several  cases  which,  she 
contends,  support  her  theory  of  the  case. 
Chase  v.  Washburn,  1  Ohio  St  244,  59  Am. 
Dec.  623,  decided  by  the  supreme  court  of 
Ohio  in  1863,  was  a  case  where  the  defend- 
ant in  error  deposited  with  the  warehouse- 
man a  quantity  of  wheat.  The  warehouse 
was  subsequently  destroyed  by  fire,  and  the 
bailee  refused  to  pay  for  the  wheat,  and  it 
was  there  held  that,  if  the  bailee  shiped  the 
wheat  and  appropriated  the  same  to  his 
own  use,  in  violation  of  the  terms  of  tne 
bailment  upon  the  burning  of  his  warehouse 
he  would  become  liable  to  the  bailor  for  the 
value  of  the  property,  and  that,  inasmuch 
as,  under  the  facts  of  this  case,  it  was  found 
that  the  bailee  had  a  right  to  return  the 
specific  article  or  pay  its  price  at  his  op- 
tion, he  was  in  law  a  purchaser,  and  was 
answerable  for  the  value  of  the  grain  to  the 
bailor.  This  case  would  be  one  in  point 
with  the  case  at  bar  were  it  established 
that  the  grain  company  had  the  option  to 
pay  the  price  instead  of  returning  the  wheat 
upon  demand  to  Mrs.  Teetors.    The  same  is 
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true  of  RahiUy  t.  TFtlfon,  3  Dill.  420,  Fed. 
Cas.  No.  11,532,  a  case  decided  in  1873. 
Bailey  v.  Bensley,  87  111.  556,  is  also  cited. 
This  case  arose  upon  the  claim  of  a  grain 
buyer  against  a  firm  of  commission  mer- 
chants doing  business  in  Chicago.  We  fail 
to  see  the  applicability  of  this  case  to  the 
case  at  bar.  Lonerga/n  v.  Stewart,  55  111. 
44,  is  a  case  in  which  the  same  principle 
which  is  announced  in  the  case  of  Chase  v. 
WtMhbum,  1  Ohio  St.  244,  59  Am.  Dec.  623, 
is  involved,  and  that  case  is  cited  and  ap- 
proved. Richardson  v.  Olmstead,  74  111. 
213,  is  a  case  of  the  same  character,  and  an- 
nounces the  same  principle  in  the  following 
language:  "Where  grain  is  received  by  a 
dealer  into  his  warehouse,  under  a  contract 
to  pay  the  owner  the  market  price  on  any 
day  he  may  choose  to  call  for  it,  and  such 
grain  is  mixed  with  other  grain  in  bins, 
from  which  shipments  are  being  made  every 
day,  the  dealer  becomes  the  owner  of  the 
grain,  and  liable  to  pay  for  it  whenever 
called  on,  and  is  not  a  mere  bailee."  Tliis 
case  also  cites  Chase  y.  Washburn,  I  Ohio 
8t.  244,  59  Am.  Dec.  623,  and  Lonergan  v. 
8te\cart,  55  111.  44.  We  do  not  think  that 
these  cases,  under  their  facts,  are  applicable 
to  the  case  at  bar,  because  it  appears,  from 
the  fact  that  this  wheat  was  stored  at  "own- 
er's risk  of  fire,"  that  both  bailor  and 
bailee  recognized  the  fact  that  the  title  to 
the  wheat  remained  in  the  bailor;  for  if  by 
this  transaction  title  had  passed  to  the 
l^ailce,  how  could  it  be  stored  at  owner's 
risk?  Or  what  would  have  been  the  sense 
of  this  provision  if  they  had  contemplated 
that  her  ownership  should  end  by  the  sale 
of  this  wheat  by  the  grain  company  in  the 
ordinary  course  of  its  business,  which  might 
occur  the  very  day  the  wheat  was  stored, 
and  had  perhaps  occurred  before  these 
words  were  written  upon  the  receipts,  which 
was  some  days  after  the  wheat  had  been  de- 
livered? The  term  "owner"  in  the  receipt 
clearly  means  Mrs.  Teetors.  And,  more 
than  this,  one  of  the  defendants  testified 
that  if  a  party  who  had  stored  wheat  wished 
to  withdraw  the  same  the  company  would 
turn  out  the  same  quantity  of  wheat  that 
had  been  stored.  From  all  of  the  evidence 
it  appears  quite  plain  to  us  that  the  case 
was  tried  upon  the  theory  that  the  title  to 
the  wheat  remained  in  Mrs.  Teetors.  It  is 
probable  that  both  parties  had  an  idea  that 
the  wheat  would  never  be  redelivered,  but 
whether  it  should  be  or  not  would  depend 
upon  future  and  further  negotiations.  The 
general  rule  of  bailment  is  well  understood, 
that  where  a  bailee  for  hire  puts  it  beyond 
his  power  to  return  the  identical  property 
bailed  he  thereby  becomes  a  debtor  to  the 
bailor  in  the  amount  of  the  value  of  the 
thine:  bailed,  but  in  a  contract  such  as  the 
one  in  this  case  at  bar  conditions  widely  de- 
part from  those  upon  which  the  general  rule 
is  based.  Here  it  was  clearly  understood, 
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based  in  nart  upon  the  oomrersatloii  haA 
with  Mr.  Wilson  and  in  part  upon  Mr.  Wil- 
son's knowledge  of  the  genend  course  of  th» 
grain  business,  that  the  identical  wheat, 
which  Mrs.  Teetors  deposited  in  the  w)are- 
house  might  not,  and  probably  never  would 
be  returned ;  that  the  grain  company  had  a. 
right  to  sell  it,  and  that  its  contract  to  re- 
turn would  be  fully  discharged  if,  upon  de- 
mand therefor,  it  turned  over  to  Mrs.  Tee- 
tors wheat  of  like  quantity  and  amount.. 
Every  consideration  of  the  case  would  com- 
pel to  this  understanding,  for  it  must  have 
been  clear  to  Mr.  Wilson  that  the  grain 
company  was  not  expecting  to,  nor,  indeed,, 
could  not,  provide  separate  bins  or  storage 
receptacles  for  each  several  lot  of  wheat. 
Warehouses  and  elevators  are  of  great  pub- 
lic utility.  It  is  a  matter  of  general  knowl- 
edge that  a  great  portion  of  the  grain  busi- 
ness of  the  country  is  transacted  through- 
and  by  them.  This  could  not  be  done  if  it 
was  required  that  the  identical  grain  depos- 
ited by  any  owner  should  be  returned  upoi» 
demand,  or,  in  default  thereof,  the  ware- 
houseman would  be  chargeable  with  th» 
price  thereof  at  the  time  the  demand  was 
made.  But  the  rule  that  the  warehousemaib 
may  discharge  his  obligation  to  the  owner 
by  delivering  to  him  grain  of  like  quality 
and  amount  when  he  shall  demand  it  is  fair 
and  just,  and  in  accordance  with  the  terms' 
of  the  understanding  and  agreement.  This 
is  not  unjust  to  the  owner.  He  may  pro- 
tect himself  against  loss  by  fire  by  procur- 
ing insurance,  and  he  is  protected  from  th» 
creditors  of  the  warehouseman,  who  may 
not  take  upon  execution  against  him  graiib 
in  store  to  such  an  extent  that  the  owner 
may  not  obtain  his  own.  In  short  the  con- 
tract is  one,  to  coin  a  term  which  seems  fit^ 
of  substituted  ownership,  wherein,  as  sooi^ 
as  the  identical  grain  which  has  been  de- 
posited by  the  owner  is  disposed  of  by  the 
warehouseman,  other  grain  of  the  same 
quality  and  quantity  takes  its  place,  and  so 
on  from  time  to  time  until  the  owner  shall 
receive  back  his  gxuiin,  or  other  -arrange- 
ments are  made  for  its  disposition.  This- 
rule  is  just,  equitable,  and  fair,  permitting- 
facility  and  ease  in  handling  crops  of  grain,, 
while  it  protects  the  interests  of  all  parties. 
It  seems  that  the  court  below  took  the  view 
that  as  soon  as  the  identical  grain  deposited 
by  Mrs.  Teetors  with  the  grain  company 
was  disposed  of  by  it  there  arose  on  its  part 
a  promise  to  pay  for  its  value,  and  upon, 
this  theory  rendered  the  judgment  it  did. 
As  we  have  said,  this  is  a  correct  general 
theory,  but  we  do  not  think  it  applicable  Ux 
the  facts  of  this  case. 

The  judgment  of  the  court  below  will  be^ 
reversed^  and  the  case  remanded  for  further 
proceedings  in  accordance  with  this  opin- 


All  the  Justice*  eoncur. 
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•1.  The  vndertaklms  of  the  cold 
•torer  belnv  to  preserve  vooda  liable 
to  undergo  or  actually  undergoing  deteriora- 
tion through  the  development  in  them  of  In- 
sect life,  it  is  not  necessary,  in  order  to  re- 
cover against  him  for  damage  to  goods,  to 
prove  more  than  that  the  goods,  when  deliv- 
ered Into  his  cold  storage,  were,  according  to 
the  usual  and  ordinary  test  of  commerce, 
sound. 

a*  For  the  deterioration  of  the  voods 
while  In  his  eold  stornve  he  is  respon- 
sible, notwithstanding  that  in  the  heading  of 
the  receipt  Issued  for  the  goods  there  is 
printed  a  limited  liability  clause,  to  the  effect 
that  he  Is  not  responsible  for  "damage"  to 
goods. 

8.  Interested  persons  are  by  ovr  law 
competent  wltnesaes>  and  their  testi- 
mony Is  binding  on  the  court,  unless  over- 
come by  counter  testimony,  or  Irreconcilable 
with  the  known  facts  of  the  case. 

4.  The  warehonseman  has  a  rivht  to 
hold  possession  of  the  goods  stored  with 
him  until  the  amount  due  him  for  storage 
is  paid. 

B.  The  amonnt  dne  for  atorave  on 
irooda  cannot  be  eonapensated  by  an 
unliquidated  claim  for  damage  suffered  by 
the  goods. 

On  Rehearing. 

9.  A  eold  atorase  company  may  by 
contract  limit  Ita  liability  to  the  extent 
that  liability  may  be  limited. 

r.  The  limited  liability  clanse  should 
be  specific,  and  include  In  Its  terms  all  dam- 
ages and  acts  for  which  the  cold  storer  does 
not  hold  himself  responsible. 

8*  A  paper  admitted  In  evidence  with- 
out objection  will  be  taken  as  the  commence- 

I    ment  of  proof  of  a  particular  fact. 

8.  The  holder  of  the  receipt  la  entitled 
to  delivery,  of  the  property  stored 
upon  tender  of  payment  of  charges  on  the 
property  Itself,  and  payment  of  charges  on 
other  property  of  owner  cannot  be  required 
before  delivery.  There  must  be  a  tender 
made,  In  due  form,  of  the  charges. 

10.  storage  la  due  on  damaged  soods 
for  which  the  storer  is  made  to  pay. 

(June  3,  1001.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Civil  District  Court  for  the  Parish 
of  Orleans  in  favor  of  defendant  in  an  ac- 
tion brought  to  recover  damages  for  injury 
to  property  while  in  defendant's  storehouse. 
Reversed. 

The  facts  are  stated  in  the  opinion. 
'    Mr.  W.  8.  Parherson,  for  appellants s 

^Headnotes  by  Pbovostt,  J. 


Note. — As  to  liability  of  bailee  for  damage 
to  goods  received  for  cold  storage,  see  Allen 
▼.  Somers  (Coon.)  62  L.  &.  A.  106,  and  note. 
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The  depositary  is  bound  to  use  the  8am«> 
diligence  in  preserving  the  deposit  that  h» 
uses  in  preserving  his  own  property. 

Civil  Code,  art.  2937;  Schioartz  v.  Baer^ 
21  La.  Ann.  601;  Thomas  v.  Darden,  22  La. 
Ann.  413. 

In  an  employment  reauiring  skill  the  fail- 
ure to  exercise  that  skill  is  gross  careless- 
ness. 

Busaey  v.  Mississippi  Valley  Transp.  Co.. 
24  La.  Ann.  165,  13  Am.  Rep.  120;  Hamil^ 
ion  v.  Elstner,  24  La.  Ann.  455. 

Messrs.  McCloskey  ft  Benedict  for  ap- 
pellee. 

ProTosty,  J.,  delivered  the  opinion  of 
the  court: 

Having  on  hand  large  quantities  of  cow- 
peas,  and  June  coming  on,  when  oowpea» 
are  in  danger  of  being  damaged  by  weevila 
in  the  climate  of  New  Orleans,  the  plaintiffs, 
separated  the  mixed  peas  from  the  straight, 
clay  peas,  and  put  the  latter,  the  more  val- 
uable, in  the  cold  storage  warehouse  of  the- 
defendant  company  for  preservation  until 
the  opening  of  the  next  season, — say,  March 
following.  The  quantity  thus  stored  waa 
13,028  sacks,  and  the  transfer  to  the  cold 
storage  was  effected  between  the  0th  and  the 
18th  of  June.  Afterwards  (a  few  daya 
more  than  a  month  afterwards),  betweeni 
the  19th  and  30th  of  July,  plaintiffs  trans- 
ferred to  the  same  cold  storage  what  they 
still  had  on  hand  of  the  mixed  peas,  namely^ 
2,099  sacks.  In  the  course  of  the  following 
season,  plaintiffs  withdrew  the  peas  fronk 
the  cold  storage  as  the  requirements  of  their 
trade  demanded,  until  the  defendant  refused 
to  make  further  deliveries,  claiming  tho* 
right  to  hold  the  peas  for  unpaid  storage; 
and  thereupon  the  plaintiffs  immediately 
brought  the  present  suit.  This  was  in  July* 
1898, — a  year  after  the  peas  had  bei> 
stored.  Plaintiffs  allege  that,  of  the  peas 
withdrawn,  642  sacks  were  damaged,  and 
had  to  be  sold  for  $433.19,  instead  of  $1,- 
249.96,  the  regular. price,  and  that  defend- 
ant owes  them  the  difference,  viz.,  $816.- 
77;  the  damage  having  come  about  through, 
its  fault.  And  they  allege  further  that  ta^ 
defendant  refuses  to  deliver  to  them  the- 
remainder  of  the  13,028  sacks  of  peas,, 
namely,  1,250  sacks ;  that  the  same  are  dam- 
aged to  such  an  extent  as  to  have  lost  all) 
value;  that  the  damage  came  about  through 
the  fault  of  defendant;  and  that  defendant, 
owes  the  value,  vie.,  $2,458.33.  And  plain- 
tiffs allege  further  that,  of  the  2,099  sacks 
of  peas,  defendant  still  holds  and  refuses  to- 
deliver  1,360  sacks,  and  owes  the  value, 
$616.05.  Plaintiffs  do  not  say  that  these 
1,360  sacks  are  in  any  worse  condition  than 
they  were  when  put  in  cold  storage.  The- 
defendant  denies  that  it  has  been  in  fault, 
avers  its  right  to  detain  the  cowpeaa  until 
payment  of  the  amount  due  for  storage,  and 
claims  in  reconvention  the  amount  thus  due,, 
namely,  $1,890.65.  At  the  request  of  the- 
plaintiffs   the  peas   detained   by   defendant. 
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were  sold  by  the  sheriff  soon  after  the  in- 
stitution of  this  suit.  The  1,250  sacks  sold 
ior  $431.72,  and  the  1,360  sacks  for  $108.98. 
The  business  of  the  defendant  is  to  pre- 
«erve  perishable  articles  by  means  of  cold 
air.  Articles  received  by  defendant  for 
preservation  are  supposed  to  be  liable  to 
undergo  or  to  be  actually  undergoing  a  proc- 
ess of  deterioration  through  the  develop- 
ment in  them  of  insect  life,  and  the  under- 
taking of  defendant,  for  which  it  is  paid 
more  than  quadruple  the  price  of  ordinary 
warehousing,  is  to  prevent  or  arrest  this 
process.  In  order  to  recover  against  de- 
fendant, therefore,  it  is  not  necessary  for 
plaiaMfTs  to  show  that  their  goods  were  not 
affected  by  insect  life  when  put  in  cold  stor- 
age, or  that  the  process  of  deterioration  had 
not  begun. in  said  goods,  but  that  said  goods, 
by  the  usual  and  ordinary  test  of  commerce, 
were  classed  as  sound.  The  two  plaintiffs 
and  Mr.  McfMillan  testify  positively  and  em- 
phatically that  they  tested  every  sack  of 
the  peas, — ^this  test  being  made  as  the  peas 
were  being  hauled  to  the  cold  storage, — and 
found  the  peas  to  be  perfectly  sound.  The 
interest  of  these  witnesses  detracts  from  the 
weight  of  their  testimony  (Mr.  McMillan 
has  against  the  defendant  a  claim  similar  to 
that  of  the  plaintiffs) ;  but  the  witnesses 
are  three  in  number;  they  are  by  our  law 
competent  witnesses;  they  are  business  men 
of  this  city;  and,  after  all  allowances  have 
been  made,  their  testimony  is  binding  on  the 
court.  The  supposition  of  these  witnesses 
having  been  mistaken  is  excluded  by  the 
fact  that  they  were  large  dealers  in  peas,  en- 
tirely competent  to  test  the  peas,  and  by  the 
further  fact  that  the  testing  of  the  sound- 
ness of  a  pea  is  a  very  simple  matter, — a 
«ound  pea  being  cold,  and  a  weevily  pea  hot. 
The  superintendent  of  the  cold  storage  tes- 
tified to  the  machinery  of  the  cold  storage 
having  run  perfectly  while  the  peas  were  in 
«old  storage,  and  a  large  number  of  dealers 
in  different  kinds  of  perishable  articles  who 
had  goods  in  the  cold  storage  during  the 
time  that  the  peas  of  the  plaintiffs  were 
there  testified  to  their  goods  having  been 
properly  preserved;  and  we  have  no  doubt 
at  all  that  the  machinery  of  the  cold  storage 
was  properly  run.  The  peas,  then,  having 
been  sound  when  put  in,  and  the  machinery 
having  run  r^^ularly,  it  must  be  that  the 
damage  to  the  peas  occurred  before  the  cold 
had  penetrated  sufficiently  to  arrest  deteri- 
oration. If  so,  defendant  is  responsible; 
for  it  was  its  business  to  know  what  quan- 
tity of  peas  it  could  safely  admit  at  one 
time  into  its  cold  storage.  This  responsi- 
bility of  the  defendant  the  superintendent  of 
the  cold  storage,  Mr.  Scratchly,  was  alive 
to,  for  we  find  him  cautious  about  letting 
in  the  peas  too  fast.  "Saw  Mr.  Scratchly," 
says  Mr.  McMillan,  "and  asked  him  wheth- 
er he  couldn't  take  them  a  little  more  rapidly, 
as  we  wanted  to  get  them  in;  and  he  said 
they  were  having  a  little  difficulty  with  the 
temperature,  keeping  it  down  to  where  it 
should  be,  and  he  would  only  take  in  a  cer- 
tain amount  a  day,  as  he  didn't  want  to  en- 
danger the  temperature  of  the  warehouse." 
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We  can  explain  the  deterioration  of  the  peaa 
in  no  other  way  than  by  assuming  that  the 
superintendent  was  not  cautious  enoush, 
and  did  ^'endanser"  the  temperature  of  his 
cold  storage  by  letting  in  the  peas  too  fast, 
or  in  too  great  quantities.  The  largest 
quantity  the  defendant  had  ever  stored  pre- 
viously was  from  6,000  to  7,000  sacks, 
whereas  this  time,  in  the  brief  space  be- 
tween the  9th  and  18th  of  June,  it  under- 
took to  accommodate  13,028  sacks  for  plain- 
tiffs and  26,099  sacks  for  McMillan  k  Co. 
There  is  evidence  that  the  peas  were  stored 
too  much  in  a  pile,  and  we  must  say  this 
evidence  is  but  very  faintly  contradicted  by 
Mr.  Scratchly.  Of  the  13,028  sacks  of  peas, 
5,422  were  translerrai.  Into  the  cold  storage 
directly  from  the  cars  that  had  brought 
them  from  Tennessee,  and  7,606  were  trans- 
ferred from  the  warehouse  of  Holmes  &  Co., 
in  this  city.  The  peas  transferred  from  the 
cars  came  out  of  tne  cold  storage  all  sound. 
Defendant  argues  that  since  all  the  peas 
from  the  cars  came  out  sound,  and  the  peas 
from  the  warehouse  of  Holmes  &  Co.  came 
out  damaged,  it  must  be  that  not  the  cold 
storage,  but  the  warehouse,  is  responsible 
for  the  damage.  The  argument,  though  pos- 
sessing considerable  force,  is  by  no  means 
conclusive.  In  the  first  place,  not  all  the 
peas  from  the  warehouse  of  Holmes  &  Co. 
came  out  of  the  cold  storage  damaged,  but 
only  some  of  them;  6,910  sacks  came  out 
sound, — a  larger  amount  than  the  total 
quantity  that  came  from  the  cars.  The 
peas  from  the  warehouse  of  Holmes  &  Co. 
which  had  been  subjected  for  some  time  to 
the  temperature  of  New  Orleans,  may  have 
carried  with  them  into  the  cold  storage  a 
greater  quantity  of  heat  than  did  the  peaa 
direct  from  Tennessee.  Moreover,  they  may 
have  been  stored  less  advantageously. 

The  loss  resulting  to  the  plaintiffs  from 
the  deterioration  of  the  642  sacks  of  peas 
is  not  proved.  As  to  these  642  sacks  we 
must  therefore  nonsuit  plaintiffs. 

The  defendant  had  a  right  to  hold  posspn- 
sion  of  the  peas  until  the  storage  was  paid. 
Civil  Code,  art.  2956.  The  storage  could 
not  be  compensated  by  the  plaintiffs'  unli- 
quidated claim  for  damages.  Civil  Code, 
art.  2209.  Plaintiffs  can  therefore  recover 
nothing  for  the  1,360  sacks  that  were  in  a 
damaged  condition  when  put  in  the  cold 
storage.  It  is  not  alleged  that  these  1,360 
sacks  deteriorated  while  in  the  warehouse 
of  defendant.  The  only  allegation  is  that 
defendant  refused  to  deliver  them  up;  and, 
since  we  have  h^ld  that  defendant  properly 
so  refused,  we  can  allow  the  plaintiffs  noth* 
ing  on  this  demand. 

The  price  for  which  the  peas  were  sold 
belongs  to  plaintiffs,  subject,  however,  to 
the  pledge  of  the  defendant  to  secure  the 
amount  due  for  storage.  Of  the  1,250 
sacks,  1,054  were  damaged.  These  were 
sold  at  19i  cents  per  bushel.  Had  they 
been  sound,  they  would  have  brought  36^ 
cents  per  bushel.  Plaintiffs  are  entitled  to 
recover  from  defendant  the  difference. 
There  were  1,578  bushels,  which,  at  17  cents 
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per  bushel,  the  differeoce  between  19i  and 
36},  amounts  to  $268.26. 

Ilie  sa]e  made  by  the  sheriff,  having  been 
made  at  the  instance  of  the  plaintiffs,  was 
the  act  of  the  plaintiffs,  for  wnich  the  plain- 
tiffs alone  are  responsible.  This  sale  must 
be  held  to  be  the  exact  equivalent  of  a  pri- 
vate sale  made  by  the  plaintiffs.  As  such, 
it  measures  the  value  of  the  peas  at  the  time 
they  were  taken  out  of  the  cold  storage  and 
aold. 

On  the  reconventional  demand,  defendant 
is  entitled  to  judfi^ment  as  prayed,  with  rec- 
ognition of  the  depositary's  pledge  on  the 
price  of  the  peas  sold  by  the  sheriff. 

The  defendant  was  sued  on  its  general  lia- 
bility as  a  cold  storer,  and  it  answered  by 
a  general  denial.  It  did  not  plead  any  spe- 
cial contract.  But  we  find  that  in  the  head- 
ing of  the  receipts  issued  to  the  plaintiffs 
for  the  neas  there  is  printed  the  following 
limited  liability  clause:  ''It  is  expressly 
understood  and  admitted  that  this  company 
•do  not  inspect  or  examine  condition  of  goods 
in  receiving  same,  and  therefore  are  not  re- 
sponsible for  contents  or  damage.  It  is  also 
further  understood  that  this  company  will 
not  be  responsible  for  variation  in  temper- 
ature that  may  arise  by  accident  to  machin- 
ery or  other  unforeseen  causes.  This  com- 
pany will  make  special  contracts  at  in- 
-creased  rates  above  tariff  when  parties  stor- 
ing require  guaranty  of  temperature.  In 
this  case  goods  will  be  inspected  and  exam- 
ined at  the  expense  and  risk  of  storer.  This 
company  reserves  in  such  special  contracts 
that  forty-eight  hours'  notice  to  the  storer 
that  machinery  or  building  is  disabled  will 
terminate  such  contract  and  their  respon- 
sibility under  same.  Not  accountable  for 
leakage,  depreciation,  or  damage  by  rats." 
This  clause  is  not  specially  insisted  on  in 
the  brief,  nor  was  it  pressed  in  the  argu- 
ment; but,  giving  the  defendant  the  full 
benefit  of  it,  we  do  not  think  that  it  relieves 
defendant  of  its  obligation,  as  cold  storer, 
to  preserve  the  goods  in  the  condition  in 
which  they  were  when  received. 

/*  is  therefore  ordered,  adjudged,  and  de- 
creed-that  the  judgment  of  the  louder  court 
Jt>e_  set  aside,  and  that  the  plaintiffs  have 
judgment  against  the  defendant  for  the  sum 
<rf  $268.26,  with  5  per  cent  per  annum  in- 
terest from  this  day.  It  is  further  ordered, 
adjudged,  and  decreed  that  the  price  of  the 
sale  made  by  the  sheriff  in  this  suit  belongs 
to  the  plaintiffs,  but  that  the  same  is  sub- 
ject to  the  privilege  in  favor  of  the  defend- 
ant hereinafter  decreed.  It  is  further  or- 
dered, adjudged,  and  decreed  that  the  de- 
mand of  the  plaintiffs  for  $816.97,  difference 
in  the  price  of  the  642  sacks  of  peas  sold  as 
damaged,  be  rejected  as  in  case  of  nonsuit. 
It  is  further  ordered,  adjudged,  and  decreed 
that  the  defendant  have  judgment  against 
the  plaintiffs  for  the  sum  of  $1,896.65,  with 
-5  per  cent  per  annum  interest  thereon  from 
the  18th  day  of  October,  1898,  and  that  to 
secure  this  judgment  the  defendant  have  a 
depositary's  privilege  on  the  price  of  the 
Mile  made  by  the  sheriff  in  this  suit.  It  is 
further  ordered,  adjudged,  and  decreed  that 
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the  defendant  pay  the  costs  of  the  main  suit 
in  the  lower  court  and  the  costs  of  appeal, 
and  that  the  plaintiffs  pay  the  costs  of  the 
reconventional  demand. 

A  rehearing  having  been  granted, 
Breaiuc,  J.,  on  February  17,  1902,  handed 
down  the  following  additional  opinion: 

Application  was  made  for  a  rehearing  on 
a  number  of  grounds  which  we  considered 
sufficient  to  reopen  the  case  and  hear  fur- 
ther argument. 

Plaintiffs  contended  that  the  loss  result- 
ing from  the  deterioration  of  peas  was  am- 
ply shown,  and  that  our  decree  should  be 
amended  so  as  to  allow  them  an  amount 
equal  to  this  loss;  secondly,  that  defendant 
had  no  right  to  hold  possession  of  the  prop- 
erty stored  until  all  the  charges  had  been 
paid,  for  the  reason  that  plaintiffs  were  al- 
ways willing  to  pay  storage  on  any  goods 
which  they  would  withdraw,  and  the  $1,- 
290.59  admitted  by  plaintiffs  in  their  peti- 
tion to  be  due  was  for  storage  on  the  goods 
already  withdrawn ;  that  an  amount  claimed 
of  $606.06,  and  heretofore  allowed,  was 
never  earned;  the  charge  was  for  preserva- 
tion of  goods,  which  had  not  been  earned; 
that  the  price  fixed  in  the  decree  for  the 
peas  was  too  low;  and  that  it  should  be  in- 
creased to  an  amount  equal  to  Uie  value  of 
soimd  peas  at  the  time.  Defendant  made 
no  application  for  a  rehearing,  but  in  argu- 
ment at  bar,  through  its  learned  counsel, 
contended  that  all  the  issues  should  be  re- 
considered, and  the  whole  claim  rejected. 
There  was  much  said  by  defendant's  counsel 
in  argument  which  was  persuasive,  in  view 
of  the  restricted  liability  stipulated  in  the 
contract  of  storage  between  plaintiffs  and 
the  defendant.  Heretofore  it  was  consid- 
ered that  throughout  the  trial  the  burden 
of  proof  was  wiui  plaintiffs,  in  view  of  this 
contract.  None  the  less,  after  having  consid- 
ered the  evidence,  the  court  concluded  that 
its  weight  was  with  plaintiffs,  and  rendered 
its  decree  accordingly. 

We  are  impressed  by  the  argument  of  de- 
fendant's counsel,  made  wiUi  force  and 
clearness  at  bar,  that  our  decision  would 
perhaps  prove  somewhat  of  a  hindrance  to 
the  cold  storage  industry.  In  consequence, 
as  relates  to  storage,  we  are  moved  to  go 
over  the  entire  ground  again.  The  evidence, 
as  heretofore  considered,  led  us,  we  think, 
to  a  correct  conclusion,  although  the  practi- 
cal observation  of  witnesses  who  testified  in 
this  case  did  not  entirely  accord  with  ento- 
mological science.  We  will  point  out  the  dif- 
ference between  the  two.  Our  conclusion  is 
that,  in  the  main,  the  difference  is  not  con- 
siderable. Practically,  it  was  thought  by 
the  witnesses  that  the  insects  by  which  the 
peas  were  destroyed  were  a  part  of  the  pea, 
coming  spontaneously  from  it,  and  growing 
with  it,  and  that  when  it  reached  the  perfect 
condition  it  flew  away,  committing  no  fur- 
ther damage.  We  have  found,  after  con- 
sulting several  authorities,  that  entomology 
teaches  that  in  the  early  spring  the  female 
weevil  (bruchus  pisi,  the  pea  weevil  of  the 
naturalist)   fastens  its  egg  upon  the  newly 
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formed  pod  of  the  pea  in  a  way  that  renders 
it  difficult  at  first  to  find  that  the  grain  is 
attacked.  The  egg  gives  birth  to  a  white 
larva,  which  feeds  on  the  substance  of  the 
pea,  and  takes  it  life  from  it.  The  farina- 
ceous substance  of  the  grain  is  favorable  to 
its  growth,  and  it  is  while  thus  growing 
that  the  damage  is  done.  When  this  larva 
passes  into  a  perfect  state  the  weevil  bores 
through  the  pods,  and,  as  a  destroyer,  com- 
mits no  further  damage,  except  in  giving 
birth  to  eggs,  which  are  inserted  in  the  pea, 
as  before  mentioned.  Cold  storage  will  not 
destroy  the  weevil.  It  can  only  check  it* 
growth  and  development  while  in  an  embiyo 
state.  In  winter  the  weevil  finds  shelter 
from  the  cold  in  the  cracks  of  walls  and 
other  secluded  places.  It  does  not  increase. 
The  cold  destroys  many.  In  summer  they 
invade  the  different  cereals.  They  do  not 
lay  their  eggs  on  the  surface,  but  at  some 
depth  in  the  heaps  of  grain;  a  very  minute 
dot  on  the  surface  of  the  pea  being  the  only 
external  evidence  of  the  presence  of  a  weevil 
larva.  We  infer  that  in  this  case  the  pres- 
ence of  the  weevil  or  of  its  larva,  and  the 
extent  of  the  damage,  escaped  the  attention 
of  the  plaintiffs  and  the  defendant.  All 
agree  that  in  cold  air  the  weevil  does  not 
lay  eggs,  and  the  larva  is  harmless.  But  it 
takes  a  temperature  of  at  least  10**  centi- 
grade to  check  their  increase.  Here  cold 
storage  becomes  useful,  and  is,  when  th« 
peas  nave  been  properly  stored,  some  pro- 
tection against  damage  by  weevil.  There 
are  methods  for  destroying  them  that  give 
rise  to  interesting  study  to  the  student  of 
entomology.  We  are  reminded  by  the  neces- 
sity of  some  brevity  that,  although  the  sub- 
ject is  interesting,  we  must  not  pursue  its 
study  any  further,  and  that  we  must  limit 
our  discussion  to  the  work  the  cold  storage 
undertakes  when  it  receives  peas  on  stor- 
age; and  this,  we  think,  we  have  done,  by 
indicating  the  degree  of  temperature  re- 
quired to  check  the  growth  of  insects  of  the 
weevil  kind. 

Our  decision  found  that  the  heaps  of  peas 
were  too  large,  and  that  the  defendant  did 
not  sufficiently  look  after  the  ventilation  of 
the  cold  air  it  controls.  After  a  re-exami- 
nation, we  are  not  satisfied  that  an  error 
has  been  committed.  Defendant  places 
great  reliance  upon  the  receipt  it  gave  for 
the  peas,  and  uie  limited  liability  clause 
printed  therein.  We  understand  that  the 
defendant  can  limit  its  liability,  and  that 
those  who  sign  the  limited  clause  will  be 
bound  by  its  terms.  But  in  this  case  over- 
sight and  negligence  have  been  found,  which 
nre  not  covered  by  the  limited  liability 
clause  of  the  receipt,  and  from  which  we  do 
not  understand,  from  the  testimony,  that  it 
ever  was  the  intention  to  relieve  the  defend- 
ant. Certainly  the  language  used  leads  to 
such  inference.  One  may  stipulate  waiver 
as  extensive  as  he  pleases,  provided  it  does 
not  contravene  rules  and  laws  enacted  on 
grounds  of  public  policy.  The  waiver  must 
express  the  full  extent  intended.  We  take 
up  for  decision  each  item  separately. 

An  exhibit  identified  by  the  letter  A  is 
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annexed  to  the  plaintiffs'  petition,  and: 
clearly  shows  that  the  cowpeas  for  which 
it  accounts  were  sold  from  April  8,  1898,  to- 
July  22,  1898,  for  $433.19.  This  exhibit 
was  offered  in  evidence  contradictorilv  with 
defendant,  who  permitted  it  to  be  filed  with- 
out objection^  We  think  we  are  warranted 
in  considering  it  to  be  properly  before  the- 
court,  and  that  it  and  other  evidence  show 
that  plaintiffs  are  entitled  to  $689.28  oxft. 
item  represented  by  Statement  A.  If 
sound,  they  would  have  brought^  it  appears,. 
90  cents  per  bushel, — $1,122.47.  Thev  sold 
for  $433.19.  The  difference  they  would  have- 
brought  if  not  weevily  is  $689.28.  In  seek- 
ing to  fix  the  value  of  these  peas  (not  wee- 
vily when  delivered  to  storage  company), 
our  attention  was  arrested  by  the  testimony 
of  a  witness  of  the  defendant  who  said  that 
he  in  1898  commenced  selling  peas  at  90 
cents.  Mixed  peas  were  sold  for  75  centa 
per  bushel;  whip-poor-will  at  85  cents.  An- 
other witness  spoke  of  80  cents  as  having 
been  the  selling  price.  True,  plaintiff s** 
peas  were  of  the  better  quality  of  clay  peas^ 
and  worth  from  10  cents  to  25  cents  more 
than  the  other.  Taking  the  minimum  of 
value  of  the  ordinary  and  mixed  peas  and* 
the  minimum  additional  for  the  clay  peas,, 
we  fix  the  price  at  90  cents  a  bushel.  It 
must  be  remarked  that  these  peas  were  car- 
ried over  by  plaintiffs  from  the  season  of 
1897  to  be  sola  in  1898,  when  they  were  not 
as  valuable,  we  infer  from  the  testimony,, 
as  they  were  in  1897,  and  not  as  fresh  as* 
they  were  in  the  latter  year. 

The  next  ground  of  complaint  is  based  od> 
the  refusal  of  the  defendant  to  deliver  the- 
peas  to  plaintiffs  before  the  storage  wa» 
paid.  Defendant  held  possession,  and  claims- 
tor  storage  while  it  held  possession.  Plain- 
tiffs deny  defendant's  right  to  recover  for 
this  storage,  because,  as  they  aver,  they  of- 
fered to  pay  charges  for  storage,  which  they* 
assert  defendant  refused  to  accept  Plain- 
tiffs' contention  is  that  separate  negotiable^ 
warehouse  receipts  had  been  issued  by  the 
defendant  for  the  peas;  that  defendant 
could  not,  in  law,  refuse  to  deliver  the  peas- 
called  for  by  one  of  the  receipts,  upofi  the 
ground  that  the  storage  on  other  peas  whidk 
had  been  withdrawn  on  other  receipts  had 
not  been  paid.  In  other  words,  that  it  wa» 
not  an  advance  made  on  the  deposit,  nor  a 
claim  arising  from  the  deposit  of  the  par- 
ticular goods  stored,  which  plaintiff  wished 
to  withdraw  from  storage.  Plaintiffs  say 
that  they  were  willing  to  pay  storage  on  the 
goods  they  desired  to  withdraw,  but  on  none 
other,  although,  as  we  understand,  there 
were  other  charges  due.  The  statute  (RQt 
No.  156  of  1886)  is  clear  enough, — ^that  oiy 
the  presentation  of  a  warehouse  receipt 
properly  indorsed,  and  the  tender  of  charge» 
upon  the  property  represented  by  it,  the 
holder  of  the  receipt  is  entitled  to  the  prop- 
erty it  covers.  While  it  is  true  that  under 
the  terms  of  this  statute  the  holder  of  the* 
receipt  ia  entitled  to  delivery  of  the  proper- 
ty upon  the  tender  of  payment  of  all  charges- 
on  the  particular  property  for  which  the  re- 
ceipt calls,  yet  tliere  must  be  a  tender  i» 
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order  to  enable  the  holder  of  the  receipt  to 
recover  damages  growing  out  of  delay  in  not 
delivering  the  goods,  when  delivery  was 
timely  and  properly  asked.  Here  there  was 
no  tender  made.  There  was  an  offer  such 
aa  is  usual  in  a  business  community  during 
the  courae  of  business,  as  will  be  seen  from 
the  following,  which  is  copied  from  the  tes 
timony : 

Cross-examination : 

Q.  Did    you    tender    them    in   cash   the 
amount  of  money  due  on  those  peas! 
A.  No,  sir;  not  in  cash. 
Q,  Did  you  tender  them  anything? 
A.  No,  sir. 

Clearly,  this  being  the  fact  as  relates  to 
tender,  plaintiffs  continued  to  owe  storage 
on  the  property  which  they  did  not  offer  to 
withdraw  by  making  the  tender  the  statute 
requires. 

Plaintiffs  claim  the  amount  of  $606.06 
was  for  storage  on  the  damaged  goods.  The 
complaint  on  this  score  is  that  plaintiffs 
were  to  pay  four  times  the  ordinary  ware- 
house charges,  and  that,  as  defendant  did 
not  preserve  the  peas^  it  failed  in  perform- 
ing its  contract,  and  is,  in  consequence,  not 
entitled  to  anything;  that  it  should  not  re- 
cover compensation  for  failing  to  do  that 
which  it  had  bound  itself  to  do.  The  de- 
fendant did  not  succeed  in  preserving  the 
property,  it  is  true,  but  at  the  same  time 
it  does  not  appear  to  us  that  there  was  such 
culpable  negligence  as  renders  it  necessary 
to  hold  that  it  has  lost  all  right  to  anything 
for  the  services  it  did  render,  although  it 
failed.  The  property  stored,  althouffh  dam- 
aged, retained  some  of  its  value.  Besides, 
defendant  is  condemned  to  pay  its  value; 
that  is,  to  make  up  for  the  loss  by  paying 
the  difference  between  sound  and  unsound 
peas.  It  should  receive  storage,  on  the  the- 
ory that,  if  these  peas  had  been  sold  in  a 
sound  state,  defendant  would  have  received 
storage. 

Plaintiffs  complain  of  the  value  of  the 
peas  as  found  by  the  court.  The  original 
opinion  states  (and  this  is  not  denied  by 
plaintiffs)  that  it  was  at  plaintiffs'  request 
that  the  peas  were  sold  at  public  auction. 


The  theory  of  the  opinion  was  that  plain- 
tiffs had  not  complied  with  the  statute  cited 
supra  with  regard  to  tender,  and  that  de- 
fendant was  not  alone  at  fault  for  the  de- 
lays in  disposing  of  the  peas;  that  plaintiffs 
also  had  given  them  at  least  an  implied  as- 
sent, by  not  energetically  demanding  deliv- 
ery of  the  property,  and  tendering  the 
amount  due  thereon.  We  are  not  convinced 
that  we  should  change  that  ruling,  and  re- 
call all  that  has  been  heretofore  held  in  that 
regard.  Thirty-six  and  one-half  cents  re- 
mains as  the  price  of  sound  peas.  We  have 
not  found  any  good  reason  to  increase  the 
number  of  bushels  from  1,578  to  2,108  bush- 
els. The  court  concluded  heretofore  to  ad- 
here to  the  minimum  number.  We  would 
not  feel  justified  in  changing  the  number 
unless  it  was  manifest  that  an  error  had 
been  committed.  We  do  not  change  and  in- 
crease the  amount  heretofore  allowed  for 
the  peas  sold  by  the  sheriff,  particularly, 
for  the  reason  that  the  following,  which  ap- 
pears of  record,  would  not  warrant  an  in« 
crease  as  relates  to  peas  sold  at  sheriff's 
sale,  far  different  from  the  other  lots  (we 
imderstand  that  this  particular  lot  was  wee- 
vily,  to  the  knowledge  of  plaintiffs,  when  it 
was  delivered  to  the  cold  stora^^e  ware- 
house) :  "It  is  admitted  that  this  receipt 
calling  for  2,029  sacks  of  peas  on  the  re- 
verse of  which  is  written  730  sacks  delivered 
bv  Marks  and  Rittner  1,569  sacks  to  the 
sheriff  were  stored  in  the  warehouse  as  wee> 
vily  peas  on  the  date  specified  in  the  re- 
ceipt." In  view  of  this  fact,  we  do  not 
think  that  the  price  or  the  weight  of  the  lot 
should  be  changed,  for  it  may  have  been 
just  as  deficient  in  weight,  as  compared 
with  sound  peas,  on  the  day  it  was  delivered 
to  the  storage  as  on  the  day  it  was  sold. 

To  conclude,  then,  plaintiffs  are  entitled 
to  a  judgment  for  $691.59,  as  above  stated, 
with  5  per  cent  interest  from  this  date; 
and  to  this  extent  the  original  judgment  is 
amended,  and  in  other  respects  it  is  af- 
firmed; making,  with  the  amount  allowed 
in  our  original  judgment,  the  sum  of 
$959.85. 

As  amended,  our  original  judgment  is  re- 
instated, and  made  the  judgment  of  the 
court. 
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1.  A  carrier  la  not  obllired  to  bonor  a 
eonpoB  from  a  commiitatlon  book  of 
tickets  intended  for  passage  between  des- 

XoTF. — For  other  cases  In  this  series  as  to 
ejection  of  pjissenger  for  refusing  to  pay  fare 
where  Invalid  or  defective  ticket  or  transfer 
r^lcctpd,  ace  MacKay  v.  Ohio  River  R.  Co. 
<\V.  Va.^  9  L.  R.  A.  132;  Peabody  v.  Oregon 
R.  Jk  Nar.  Co.  (Or.)  12  L.  R.  A.  823  ;  Kansaii 
57  L.  U.  A. 


Ignoted  points  and  which  provide  that  they 
are  not  "good  unless  detached  by  the  con- 
ductor/* when  it  has  been  detached  by  the 
commuter  and  the  book  left  with  a  member 
of  his  family,  so  that  It  Is  not  present  when 
be  tenders  the  coupon  In  payment  of  fare. 
2.  A  person  on  a  mtreet  car  does  not 
acquire  tbe  rlebt  to  be  carried  to  his 
destination  by  the  fact  that  the  conductor 
rings  up  his  fare  on  taking  from  him  a  void 
coupon  ticket. 


City.  M.  ft  B.  R.  Co.  v.  Riley  (Miss.)  13  L.  R. 
A,  38 ;  Poulln  v.  Canadian  P.  R.  Co.  (C.  C.  App. 
6th  C.)  17  L.  R.  A.  800;  Trezona  v.  Chicago 
G.  W,  R.  Co.  (Iowa)  43  L.  R.  A.  136 ;  and  Kiley 
V.  Chicago  City  R.  Co.  (111.)  52  L.  R.  A.  626. 
As  to  reasonableness  of  carrier's  rules  and 
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8.  A  second  demand  for  fare  need  not 
be  made  by  a  street-car  conductor  before 
ejecting  from  the  car  a  person  who.  In  re- 
sponse to  his  first  demand,  tendered  a  worth- 
less ticket,  and  was  Informed  thsit  it  was 
Insufficient. 

(March  6,  1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Baltimore  City  Court  in  favor  of 
plaintiff  in  an  action  broueht  to  recover 
damages  for  allied  wrongful  ejection  from 
defendant's  car.    Reversed. 

The  facts  are  stated  in  the  opinion. 
Mr,  Fielder  C.  Slinsln'*  for  appellant. 
The  ticket  exhibited  by  the  appellee  was 
bought  by  his  wife.  8he  had  no  more 
ri^ht,  under  the  contract  she  made  with  the 
railway  company,  to  detach  the  tickets  and 
^ve  them  to  her  husband,  than  she  had  to 
detach  them  and  give  them  to  her  neighbors 
who  did  not  have  householders'  tickets. 

Western  Maryland  R.  Co,  v.  Btocksdale, 
83  Md.  253,  34  Atl.  880. 

The  public  is  interested  in  having  the 
rules  whereby  conductors  are  to  govern 
their  actions  certain  and  definite  so  that 
they  may  be  enforced  without  confusion  and 
without  stopping  the  trains,  and  if  the  en- 
forcement of  a  rule  causes  inconvenience 
to  a  passenger,  who,  by  reason  of  mistake 
or  otherwise,  is  without  evidence 'as  to  his 
right  to  be  a  passenger,  it  is  better  that  he 
should  submit  temporarily  to  the  inconven- 
ience than  that  the  business  of  the  road 
should  be  interrupted  to  the  general  annoy- 
ance of  all  who  are  on  the  train. 

Hufford  V.  Orand  Rapids  d  /.  R,  Co,  53 
Mich.  118,  18  N.  W.  680. 

The  regulation  printed  upon  the  ticket 
that  the  conductor  only  could  detach  the 
coupons  was  a  proper  regulation. 

I^orfolk  d  W.  R,  Co,  v.  Wysor,  82  Va. 
250;  Bostofi  d  M,  R.  Co.  v.  Chipman,  146 
Mass.  107,  14  N.  E.  940;  Downs  v.  A'eto 
York  d  y.  H.  R.  Co,  36  Conn.  287,  4  Am. 
Bep.  77;  Louisville,  N,  d  O,  8.  R,  Co,  v. 
Harris,  9  Lea,  180 ;  DeLuoas  v.  Hetc  Orleans 
d  C,  R,  Co,  38  La.  Ann.  930;  Pennington  v. 
Philadelphia,  W,  d  B,  R,  Co.  62  Md.  95. 

^fr.  George  D.  Penniman  also  for  ap- 
pellant. 

Mr,  Howard  Bryant,  for  appellee: 
If  a  conductor  refuses  to  take  tickets  of- 
fered by  a  passenger,  he  must  demand  the 
fare,  and  the  passenger  must  refuse  to  pay, 
before  the  conductor  can  legally  eject  the 
passenger. 

Baltimore,  C,  d  A.  R.  Co.  v.  Kirhy,  88 
Md.  409,  41  Atl.  777;  Philadelphia,  W.  d  B. 
R.  Co.  V.  Hoeflich,  62  Md.  304,  50  Am.  Rep. 
223;  Western  Maryland  R.  Co,  v.  Stocks- 
dale,  83  Md.  252,  34  AU.  880. 

McSherry,  J.,  delivered  the  opinion  of 
the  court: 
The  single  question  raised  on  this  record 


is  presented  by  the  prayers  for  instructions 
to  the  jury.     These  are  the  facts:     The  ap- 
pellee. Dr.  Hardesty,  lived,  with  his  family, 
at  West  Arlington.    His  wife  purchased  in 
her  own   name   what  is   called   a   "20-trip 
coupon   book,"   which   entitled   the    person 
named  and  those  described  therein  to  ride, 
subject  to  certain  conditions,  on  the  electric 
railway  of  the  appellant  between  West  Ar- 
lington and   Baltimore.    The  coupon   book 
was  issued  by  the  appellant  company  at  a 
reduced  rate.     In  consideration  of  the  re- 
duced rate,  the  purchaser  agreed  to  comply 
with  the  reasonable  regulations  of  the  com- 
pany.   The  coupon  book  declares  that  "each 
undetached  coupon  of  this  book  will  entitle 
Mrs.  K.  F.  Hardesty,  a  householder,  or  mem- 
ber of  her  immediate  family,  or  a  servant 
therein,  to  ride"  over  specified  lines  of  the 
appellant's    railway,    "between    the     points 
and  in  the  direction  named  in  the  coupon, 
and  in  accordance  with  the  conditions  of  the 
contract  in  back  of  book."    It  was  further 
stipulated  on  the  coupons  that  they  would 
not  be  "good  unless  detached  by  the  conduc- 
tor."   On  December  24,  1890,  Dr.  Hardesty 
and  his  wife  used  this  coupon  ticket  in  go- 
ing   from    West    Arlington    to    Baltimore. 
After  reaching  Baltimore  tbe  doctor  tore  out 
of  the  book  coupons  for  a  return  trip  from 
Baltimore  to  West  Arlington,  and  handed 
back  the  book  to  his  wife.     Later,  on  the 
same  day,  but  not  in  company  with  his  wife* 
he  boarded  a  car  going  to  .his  home.    There 
is  a  flat  conflict  in  the  evidence  as  to  what 
occurred  when  the  conductor  demanded  from 
the  appellee  his  fare ;  but,  as  the  case  is  pre- 
sented on  the  prayers  of  the  defendant,  the 
version  given  by  the  plaintiff  and  his  wit- 
nesses   must   be   accepted    as   correct.    Ac- 
cording to  that  version,  when  the  conductor 
demanded     the    appellee's    fare   the     latter 
handed  him  one  of  the  previously  detached 
coupons,  which  the  conductor  received,  and 
then  rang  up  the  fare,  but  immediately  said 
to  the  appellee,  "You  will  have  to  show  the 
book."     The    appellee    replied,     "I    cannot 
show  you  the  book,"  and  the  conductor  an- 
swered, "You  will  have  to  show  the  book,*' 
and  the  appellee  responded,  "I  cannot  show 
it  to  you,"   and   thereupon  the   conductor 
said,  "I  will  have  to  put  you  off  the  car." 
The  appellee  then  said,  "You  can  put  me  off 
the  car,  I  suppose,  but  I  cannot  show  you 
the   book."    After   some  conversation  with 
the  motorman  the  conductor  returned,  and 
again  asked  the  appellee,  "Will  you  walk 
off  the  car?"  and  the  appellee  replied,  "I 
won't  walk  off  the  car.     You  will  have  to 
put  me  off."    The  appellee  testified  that  the 
conductor  "then  took  hold  of  me  and  put  me 
off  the  car."    When  the  appellee  got  off  the 
car  he  waited  about  fifteen  minutes  on  the 
sidewalk  for  the  next  car,  which  he  took, 
and  upon  which  he  paid  his  fare.    The  ap- 
pellant asked  that  the  case  be  taken  from 
the  jury  on  the  ground  that  there  was  no 


regulations  as  to  fares,  see  McGowen  y.  Mor- 
gan's L.  &  T.  R.  &  S.  S.  Co.  (La.)  5  L.  R.  A. 
817,  and  note;  Reese  v.  Pennsylvania  R.  Co. 
(Pa.)  6  L.  R.  A.  629;  Northern  C.  R.  Co.  v. 
OConner  (Md.)  16  L.  R.  A.  449 ;  Faber  v.  Chl- 
67  L.  R.  A. 


cago  6.  W.  R.  Co.  (Minn.)  36  L.  R.  A.  789  : 
Watson  y.  Louisville  &  N.  R.  Co.  (Tenn.)  49 
L.  K.  A.  454  ;  Mills  y.  Missouri,  K.  ft  T.  R.  Co. 
(Tex.)  55  L.  R,  A.  497 ;  and  Southern  R.  Co.  v. 
Wood  (Ga.)  55  L.  R.  A.  536. 
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l^ally  sufficient  evidence  to  entitle  the  ap- 
pd]ee  to  recover.  This  request  was  refused, 
and  the  jury  returned  a  verdict  for  |400, 
upon  which  judgment  was  entered  in  favor 
of  the  appellee,  and  from  that  judgment  this 
appeal  was  taken. 

It  is  clear  and  indisputable,  we  think,  that 
the  appellee  had  no  right  whatever  to  ride 
on  the  detached  coupon.  It  was  not  an  or- 
dinary railway  ticket.  Under  the  specific 
terms  of  the  contract  embodied  in  the  ticket, 
a  detached  coupon  was  wholly  void.  That 
was  a  regulation  which  the  company  had 
the  power  to  make,  and  one  to  which  the 
purchaser  of  the  ticket  expressly  agreed.  As 
a  token  of  the  holder's  right  to  ride  on  the 
car,  the  detached  coupon  was  of  no  more 
value  than  a  slip  of  blank  paper  would  have 
been.  The  holder  of  the  coupon  was  bound 
to  know  this,  and  he  was  equally  bound  to 
know  that  the  tender  of  a  detached  coupon, 
even  if  taken  up  by  the  conductor,  was  no 
more  a  payment  of  the  car  fare  than  the 
tender  and  acceptance  of  a  counterfeit  coin 
would  have  been.  "The  ticket,"  this  court 
has  said  in  speaking  of  a  limited  and  re- 
duced rate  ticket,  "is  necessarily  the  con- 
clusive evidence  of  the  nature  and  extent  of 
the  passenger's  right."  Western  Maryland 
R.  Co.  V.  Stocksdale,  83  Md.  253,  34  Atl. 
880.  As  the  detached  coupon  was  void  by 
the  very  terms  of  the  contract,  it  was  no 
ticket;  and  as  Dr.  Hardestv  had,  therefore, 
presented  no  ticket  at  all,  he  obviously  had 
no  right  to  ride  on  the  car  unless  he  paid 
his  fare.  Tlie  fact  that  the  conductor  had 
rung  up  the  void  coupon,  as  though  it  had 
been  a  valid  coupon,  did  not  make  it  what 
it  was  not,  and  clearly  did  not  give  the 
passenger  a  right  to  be  transported,  when 
his  right  to  be  carried  on  the  car  depended 
altogether  on  his  complying  with  the  rules 
hy  paying  his  fare,  and  did  not  depend  on 
the  fact  that  the  conductor  had  rung  up 
the  fare,  as  paid,  when  it  had  not  in  reality 
been  paid.  He  was  not,  therefore,  entitled 
to  be  carried  as  a  passenger.  If  this  be  so, 
the  conductor  had  the  right  to  eject  him 
from  the  car,  unless  before  doing  so  he  was 
obliged  to  demand  from  the  appellee,  and  be 
refused,  the  payment  of  the  fare  in  cash. 
This  is  the  pivotal  point  of  the  case.  On 
the  part  of  the  appellee  it  is  insisted,  and 
the  effect  of  the  instruction  given  in  the 
trial  court  at  the  instance  of  the  plaintiff  is, 
that,  before  the  conductor  could  rightfully 
expel  the  plaintiff  from  the  car,  he  was 
bound  to  ask  him  to  pay  his  fare  in  cash, 
and  that  not  until  after  such  a  request  had 
been  made,  and  not  until  after  the  plaintiff 
had  refused  to  comply  with  it,  could  the 
conductor  eject  the  passenger.  In  other 
words,  having  once  demanded  the  appellee's 
fare,  and  having  received  a  worthless  ticket 
instead  of  the  fare,  the  conductor  was  le- 
gally bound  to  make  a  second  demand  be- 
fore removing  the  passenger  from  the  car. 
Is  that  contention  legally  sound? 

When  the  appellee  was  told  that  his  de- 
tached coupon  was  worthless  unless  he  ex- 
hibited the  book  from  which  it  bad  been 
taken  (and  this  was  a  fact  that  the  face  of 
57  L.R.  A. 


the  ticket  disclosed),  why  was  it  anr  iiore 
the  duty  of  the  conductor  to  ask  for  the  fare 
in  cash,  than  it  was  the  duty  of  the  pasBen- 
ger  to  voluntarily  tender  it  in  cash?  Ihe 
passenger  knew  that  he  had  no  ri^ht  to  ride 
without  paying  in  some  way.  It  is  a  matter 
of  common  knowledge,  of  which  the  court 
will  take  judicial  notice,  and  of  which  the 
public  are  bound  to  take  notice,  that  rail- 
road passenger  trains  are  operated  to  carry 
passengers  for  hire.  Condran  v.  Chicago,  M. 
d  8t.  P,  R,  Co.  28  L.  R.  A.  749,  14  C.  C.  A. 
506,  32  U.  S.  App.  182,  67  Fed.  622.  There 
were  but  two  ways  in  which  he  could  pay, — 
either  by  ticket  or  in  cash.  When  he  ten- 
dered the  one,  and  was.  informed  that  it 
was  insufficient  because  detached,  he  knew 
just  as  well  as  the  conductor  knew  that  his 
ri^ht  to  remain  on  the  car  depended  on  his 
doing  the  only  other  thin^  he  could  do,  viz.^ 
paying  his  fare  in  cash.  If  he  knew  this, — 
and  he  was  bound  to  know  it,  and  therefore 
must  be  held  to  have  known  it, — what  pos- 
sible reason  can  be  assigned  for  holding,  as 
matter  of  law,  that  the  company,  through 
its  conductor,  was  le^llv  bound  to  ask  the 
passenger  to  do  precisely  what  the  latter 
knew  he  was  obliged  to  do?  And  how  can 
the  failure  of  the  conductor  to  ask  the  pass- 
enger to  pay  a  fare,  which  the  passenger  was 
well  aware  he  was  required  to  pay  if  he 
wished  to  remain  on  the  car  after  he  had 
refused  to  exhibit  the  book,  relieve  the  pass- 
enger from  the  obligation  to  voluntarily  pay 
the  fare?  The  right  of  a  carrier  of  persons 
to  collect  fares  and  to  receive  them  does  not 
depend  on  the  fact  that  the  conductor  or 
other  servant  demands  the  fare.  The  right 
to  collect  and  receive  fare  arises  out  of  the 
circumstance  that  the  passenger  enters  the 
conveyance  for  the  purpose  of  being  carried 
therein.  By  entering  the  conveyance  for 
that  purpose  he  agrees  to  pay  the  fare,  and 
the  duly  to  pay  it  is  thereby  imposed.  Mor- 
alh'  and  Icgj^lfy  he  is  as  much  bound  to  pay 
the  fare  when  not  demanded  as  he  is  when  it 
is  demanded  of  him,  because  the  duty  to  pay 
has  not  its  origin  in  the  demand  for  pay- 
ment; and  a  failure  to  demand  it  cannot, 
consequently,  be  treated  as  <nving  him  a 
right  to  l)e  transported  crratiiitoiisly.  This 
being  so,  the  primary  and  continuing  obliga- 
tion is  obviously  on  the  passenger  to  pay  the 
fare.  The  demand  for  it  by  the  carrier  is 
made  with  a  twofold  view,  viz.:  First,  for 
the  convenience  of  the  passenger,  to  save  him 
the  annoyance  of  himself  seeking  the  con- 
ductor to  deliver  the  ticket  or  fare  to  the 
latter,  and,  secondly,  for  the  protection  of 
the  company  against  indi\iduals  who  would 
not  scruple  to  ride  without  paying  if  they 
could  evade  making  payment.  But  neither 
of  these  considerations  can  be  converted  into 
or  treated  as  a  requirement  that  when  a  de- 
mand has  been  once  made  for  a  fare,  and 
has  not  been  complied  with,  or,  what  is  the 
same  thing,  has  been  complied  with  by  the 
delivery  of  a  worthless  ticket,  which  the 
holder  was  bound  to  know  was  worthless,  the 
conductor  must  make  a  new  demand  before 
the  passenger  can  be  expelled.  None  of  the 
cases  relied  on  by  the  appellee  support  the 
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COT  tention,  as  will  be  seen  in  a  moment,  and 
it  has  not  been  shown  that  the  rules  of  the 
company  require  such  a  demand  to  be  made. 
Whilst  the  duty  to  pay  the  fare  does  not 
originate  in  or  rest  upon  the  demand  for  it, 
there  can  be  no  expulsion  of  a  traveler  for 
not  paying  until  he  has  refused  to  pay,  and 
there  cannot  be  a  refusal  until  there  has 
been  a  demand  of  some  kind.  In  the  case  at 
bar  there  was  a  demand;  but  there  was  no 
second  demand,  and  the  expulsion  of  the 
appellee  without  making  a  second  demand 
is  the  sole  basis  upon  which  the  case  of  the 
appellee  must  rest.  Three  cases  have  been 
cited  bv  the  appellee's  counsel.  They  are 
Baltimore,  C.  d  A.  R.  Co.  v.  Kirhy,  88  Md. 
409,  41  Atl.  777 ;  Western  Maryland  R,  Co. 
V.  Stocksdale,  83  Md.  252,  34  Atl.  880;  and 
Philadelphia,  W.  d  B.  R.  Co.  v.  Hoeflich,  62 
Md.  304,  50  Am.  Rep.  223.  In  the  first  the 
plaintiff  was  riding  in  an  express  train  on 
a  ticket  alleged  not  to  be  good  on  that  train, 
but  which  was  in  fact  good  there.  When  he 
presented  the  ticket  the  conductor  refused 
to  accept  it.  Afterwards  the  conductor  de- 
manded the  ticket,  and  when  the  passenger 
refused  to  surrender  it  the  conductor  de- 
manded the  fare,  and  this  the  passenger 
refused  to  pay,  whereupon  he  was  ejected 
from  the  train.  This  court  said :  "The  jury 
should  have  been  instructed  that,  although 
they  should  find  that  the  conductor  had  re- 
fused the  ticket  in  the  front  car,  yet  if  he 
afterwards,  and  before  ejecting  the  plaintiff, 
demanded  the  ticket  or  the  payment  of  the 
fare,  and  that  the  plaintiff  refused  both  de- 
mands, and  that  thereupon  he  ejected  the 
plaintiff  because  he  would  do  nothing,  there 
could  be  no  recovery."  In  the  second  case 
the  plaintiff  was  traveling  on  an  expired 
limited  ticket.  The  conductor  refused  to 
accept  it,  and  demanded  the  payment  of  the 
fare.  Upon  the  plaintiff  refusing  to  pay,  he 
was  expelled  from  the  train.  We  said:  "If 
the  plaintiff  was  not  entitled  to  travel  on 
the  ticket  so  offered  by  him,  and  refused  to 
pay  the  fare  when  demanded,  then  his  ejec- 
tion from  the  train  was  lawful,  and  no  dam- 
ages therefor  can  be  recovered  in  an  action 
of  tort."  In  both  cases,  as  in  a  g^eat  many 
others  that  might  have  been  cited,  a  demand 
for  the  payment  of  the  fare  in  money  had 
actually  been  made  by  the  conductor,  and  it 
was  made  after  he  had  refused  to  accept  the 
previously  tendered  ticket;  but  in  neither 
case  was  it  held  or  intimated  that  such  a 
demand  was  a  necessary  prerequisite  to  the 
expulsion  of  the  passenger.  No  such  propo- 
sition was  involved.  The  language  used  in 
the  two  opinions,  and  just  above  quoted,  had 
relation  to  the  facts  in  evidence;  but  it  does 
not  purport  to  lay  down,  as  a  rule  of  law, 
that  there  was  an  obligation  to  make  the 
second  demand  before  ejecting  the  traveler. 
The  third  case  was  one  in  which  the  plain- 
tiff, who  had  a  ticket  and  had  delivered  it 
to  the  conductor,  was  accompanied  by  her 
sister,  a  child  of  eleven  years  of  age,  for 
whom  the  plaintiff  had  bought  no  ticket. 
When  the  conductor  inquired  as  to  the  age 
of  the  child,  and  was  informed  by  the  plain- 
tiff, he  stated  that  the  plaintiff  would  be 
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required  to  pay  half  fare  for  her.  Tlds  the 
plaintiff  refused  to  do^  and  both  sle  and 
the  child  were  put  off  the  train.  That  case 
bears  no  analogy  to  this.  It  was  the  ordi- 
nary case  of  a  refusal  to  pay  a  fare  when  de- 
manded. In  nearly  all  the  reported  cases, — 
and  they  are  very  numerous  indeed, — ^it  will 
be  found  that  there  was  in  fact  a  demand 
by  the  conductor  for  the  payment  of  the  fare 
in  money  after  he  had  refused  to  accept  a 
worthless  or  expired  ticket;  and  the  deci- 
sions, as  far  as  respects  the  right  of  recov- 
ery, turned,  not  upon  the  duty  of  the  con- 
ductor to  make  such  a  demand  before  expel- 
ling fJie  passenger,  but  upon  the  question  as 
to  whether  the  ticket  which  he  had  refused 
to  accept  was  a  valid  ticket  or  not,  and  in 
no  way  do  they  even  suggest  (much  less, 
determine)  that  it  was  necessary  for  him 
to  make  such  a  demand^  or  that  it  was  any 
more  obligatory,  in  law,  for  him  to  make  a 
demand  of  that  sort,  before  ejecting  the 
traveler,  than  it  was  incumbent  on  the  pas- 
senger to  voluntarily  tender  the  fare.  The 
following  cases,  among  others,  may  be  con- 
sulted: Baltimore  d  0.  B.  Co.  v.  Blocher, 
27  Md.  277;  McClure  v.  Philadelphia,  W.  d 
B.  R.  Co.  34  Md.  532,  6  Am.  Rep.  345;  John- 
son V.  Philadelphda,  W.  d  B.  R.  Co.  63  Md. 
106;  Philadelphia,  W.  d  B.  R.  Co.  v.  Rice, 
62  Md.  zv,  64  Md.  63,21  Atl.  97;  BoyUin  v. 
Hot  Springs  R.  Co.  132  U.  S.  146,  33  L.  ed. 
290,  10  Sup.  Ct.  Rep.  50.  And  it  will  bo 
found  that  the  question  involved  on  this  ap- 
peal was  neither  suggested  on  the  records, 
nor  did  it  arise  on  the  facts,  and  conse- 
quently it  was  not  directly  or  incidentally 
decided. 

A  railroad  company  may  eject,  from  its 
accommodations  all  persons  who  refuse  com- 
pliance with  its  reasonable  regulations.  19 
Am.  &  Eng.  Enc.  Law,  Ist  ed.  p.  903.  This 
has  been  so  often  announced  by  the  courts 
that  it  may  be  said  to  have  become  axio- 
matic law.  A  condition  printed  on  a  re- 
duced rate  ticket  to  the  effect  that  a  coupon 
affixed  thereto  shall  be  invalid  unless  de- 
tached by  the  conductor  is  undoubtedly  a 
reasonable  regulation.  25  Am.  &  Eng.  Enc. 
Law,  1st  ed.  p.  1090,  and  cases  in  notes  2-4. 
An  attempt  to  use  a  previously  detached 
coupon,  and  a  refusal  to  exhibit  the  book 
from  which  it  had  been  taken,  clearly  for- 
feit the  right  of  the  holder  to  proceed  far- 
ther on  the  car.  Hihhard  v.  New  York  d  B. 
R.  Co.  15  N.  Y.  455.  If  his  right  to  remain 
on  the  car  is  thus  forfeited  by  his  own  act, 
it  was  lawful  to  eject  him,  and  he  could 
avoid  expulsion  only  by  paying  or  offering 
to  pay  his  fare.  Therefore,  if  ne  wished  to 
remafn  in  the  car,  the  duty  was  on  him  to 
tender  his  fare  to  the  conductor,  in  the  ab- 
sence of  any  rule  of  the  company  requiring 
the  conductor  to  demand  the  fare.  There  is 
no  evidence  that  there  is  such  a  rule.  The 
case  of  Tea;as  P.  R.  Co.  v.  James,  82  Tex. 
306,  15  L.  R.  A.  347,  18  S.  W.  589,  throws 
some  light  on  the  question.  James  boarded 
a  train  of  the  railway.  His  ticket  entitled 
him  to  ride  to  Atlanta.  He  fell  asleep  on 
the  train  and  passed  Atlanta.  When  the 
conductor  went  through  the  train  after  haT» 
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ing  passed  Atlanta,  he  asked  James  if  he 
<lid  not  wish  to  get  off  at  Atlanta,  and,  hav- 
ing been  answered  in  the  affirmative,  he 
stopped  the  train  to  put  him  off.  James 
testified  that  he  told  the  conductor  after 
looking  out  of  the  car  window  that  "we 
were  in  Black  Bayou  bottom,  U  or  2  miles 
from  Atlanta;  .  .  .  that  I  did  not  want 
to  get  off  there.  I  asked  the  conductor  to 
let  me  go  on  to  the  next  station," — but  the 
<»nductor  put  him  off.  There  was  no  evi- 
<ience  that  the  plaintiff  offered  to  pay  his 
fare  to  the  next  stopping  place,  ana  it  no- 
where appears  in  the  report  of  the  case  that 
the  conductor  demanded  fare  from  the  plain- 
tiff to  the  next  station.  The  railroad  com- 
pany asked  the  court  to  charge  the  jury  to 
the 'effect  that  it  was  not  the  duty  of  the 
•company  to  carry  the  plaintiff  to  the  next 
-station  unless  he  paid  or  offered  to  pay  his 
fare  to  that  point,  and  also  that,  unless  the 
plaintiff  tendered  or  offered  to  pay  his  fare 
to  the  next  station,  the  conductor  had  the 
right  to  put  him  off.  The  trial  court  re- 
fused to  charge  the  jury  in  the  way  thus 
requested,  and  on  appeal  the  supreme  court 
■of  Texas  said:  "We  are  of  the  opinion  that 
this  was  error.  The  plaintiff's  own  neglect 
led  to  his  being  carried  beyond  his  destina- 
tion. He  was  not  entitled  to  a  free  passage 
to  the  next  station.  He  could  have  acquired 
that  right  by  paying  or  offering  to  pay  the 
fare.  A  formal  tender  was  not  necessary, 
■nor  even,  perhaps,  a  specific  offer  to  pay. 
But  a  mere  willingness  to  pay,  unaccom- 
panied by  word  or  act  calculated  to  suggest 
to  the  conductor  his  desire  to  do  so,  was 
not,  in  our  opinion,  sufficient  to  place  the 
conductor  in  the  wrong  in  ejecting  him  from 
the  train."  The  judgment  in  favor  of  James 
was  reversed.  If,  as  matter  of  law,  the  con- 
ductor was  bound  to  demand  the  fare  before 
expelling  the  plaintiff,  the  judgment  would 
have  been  affirmed.  See  also  Norfolk  d  W, 
R.  Co.  v.  Wysor,  82  Va.  260;  Louisville,  N. 
-d  G.  /?.  R.  Co.  V.  Harris,  9  Lea,  180,  42  Am. 
Tlep.  668 ;  De  Lucas  v.  Neto  Orlea/ns  de  C.  R. 
<7o.  38  La.  Ann.  930. 

But  we  need  not  prolong  this  judgment 
by  further  citations.  If  Dr.  Hardesty  had 
tendered  the  fare  to  the  conductor,  and  had 
then  been  expelled,  the  company  would  have 
been  answerable.  He  had  ample  opportu- 
nity to  pay  the  faYe,  which  it  was  his  duty 
to  pay  when  he  declined  to  show  the  coupon 
book.  His  attempt  to  ride  on  a  worthless 
licket  did  not  impose  upon  the  conductor  an 
obligation  to  make  a  second  demand  for  the 
'fare,  but  did  require  the  holder  of  the  ticket. 
If  he  mshed  to  avoid  being  ejected,  to  him- 
•self  make  tender  of  payment.  As  the  plain- 
-tiflT  was  in  the  wrong  throughout,  he  had  no 
cause  of  action  against  the  company,  and 
i:he  case  should  have  been  withdrawn  from 
t,be  jury.  The  prayer  which  the  appellant 
presented,  and  which  asked  an  instruction 
that  the  verdict  should  be  for  the  defendant, 
oui»ht  to  have  been  granted.  There  was  er- 
ror in  rejecting  it.  Because  of  that  error 
t,he  judgment  must  be  reversed,  and,  as  upon 
the  plaintiff's  own  showing,  he  is  not  en- 
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titled  to  recover,  a  new  trial  will  not  be 
awarded. 

Judgment  reversed,  with  costs  abuva  and 
below,  without  awarding  a  new  trial. 


Frank  BEMBE,  Appt., 

V. 

COMMISSIONERS  OF  ANNE    AKUNDEL 
COUNTY. 

(94  Md.  321.) 

One  iirhose  property  Is  cut  off  from  ao- 
cefts  to  markets  and  from  communication 
with  his  fellow  men  by  neglect  of  the  coun- 
ty commissioners  to  keep  the  highway  lead- 
ing to  it  in  repair  suffers  a  special  injury 
which  will  entitle  him  to  maintain  an  ac- 
t-on against  the  commissioners. 

(January   16,   1902.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Anne  Arundel 
County  in  favor  of  defendants  in  an  action 
brought  to  recover  damages  for  failure  to 
repair  a  road  and  bridge.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  M.  Monroe,  for  appellant: 

Where  a  statute  confers  powers  upon  a 
municipal  corporation  to  be  exercised  for 
the  public  good,  the  exercise  of  the  power  is 
not  discretionary,  but  imperative,  and  the 
words  "power  and  authority"  in  such  case 
mean  "duty  and  obligation." 

Baltimore  v.  Marriott,  9  Md.  160,  66  Am. 
Dec.  326;  Alleghany  County  Public  School 
Comrs.  V.  Allegany  County,  20  Md.  449;  Bif- 
ford  V.  Morrison,  63  Md.  15;  Rook  Island 
County  V.  United  States  ex  rel.  Staie  Bank, 
4  Wall.  435,  18  L.  ed.  419. 

The  narr.  not  only  expressly  states  that 
the  "plaintiff  suffers  a  distinct  and  pecu- 
liar loss,  .  .  .  and  not  a  loss  in  common 
with  the  other  citizens  of  the  county,"  etc., 
but  also  alleges  the  specific  facts  which  show 
that  loss,  and  how  it  is  peculiar  and  dis- 
tinct from  this  common  loss  of  the  whole 
community,  leaving  the  money  value  of  his 
damage  to  be  assessed  by  a  jury. 

Elliott,  Roads  &  Streets,  §§  403,  686,  pp. 
413,  735:  Chesapeake  rf  P.  Teleph,  Co.  v. 
Mackenzie,  74  Md.  36,  21  Atl.  690. 

The  fact  that  plaintiff  may  secure  a  pri- 
vate way  under  the  provisions  of  art.  25,  §| 
100-117.  of  the  Code,  in  no  wise  affects  his 
remedy  for  the  injury  of  which  he  here  com- 
plains. Such  dereliction  of  duty  by  the 
county  commissioners  as  is  alleged  in  the 
fleclamtion  in  this  case  amounts  to  a  "tak- 
ing?" of  private  property  without  compensa- 
tion. 

Evansville  d  C.  R.  Co.  v.  Dick,  9  Ind.  433; 

Note. — As  to  abandonment  of  highway  by 
noniiser  or  otiierwlse  than  by  act  of  the  pub- 
lic authorities,  see,  in  this  series,  Maire  v. 
Kruse  (Wis.)  20  L.  R.  A.  449.  and  note;  and 
Baldwin  v.  Trimble   fMd.)   36  L.  R.  A.  489. 

As  to  damage  to  property  by  discontinuing 
portion  of  street,  see  following  case  of  Cram 
V.  Laconia  (N.  H.),  and  footnote. 
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Elliott,  Roads  ft  Streets,  S  204,  p.  217,  note 
4;  Bamett  v.  Johnson,  16  N.  J.  Eq.  481; 
Indiana,  B.  d  W.  R.  Co,  v.  Eherle,  110  Ind. 
542,  69  Am.  Rep.  226,  11  N.  E.  467;  Tran- 
sylvania University  v.  Leaington,  3  B.  Mon. 
25,  38  Am.  Dec.  173;  Chicago  v.  Union  Bldg. 
Asso,  102  111.  379,  40  Am.  Rep.  698. 

The  couits  have  recognized  a  right  in  the 
adjoining  owner  distinct  from  his  rights  as 
a  member  of  the  general  public,  namely,  the 
right  of  access  to  his  premises,  or,  as  it  is 
called,  the  "easement  of  access." 

Elliott,  Roads  &  Streets,  2d  ed.  {  696,  p. 
749,  note  4,  §  703,  p.  761. 

A  street  once  opened  and  dedicated  to  pub- 
lic uses  by  a  municipality,  especially  where 
abutters  have  acquired  lots  and  made  im- 
provements on  the  faith  that  the  way  will 
remain  a  street,  cannot  be  abandoned  and 
closed  without  compensation  for  the  loss 
sustained  by  an  abutting  owner. 

Elliott,  Roads  &  Streets,  §§  23,  150,  87i; 
pp.  23,  158,  965;  Indianapolis  v.  Croas,  7 
Ind.  9;  Story  v.  New  York  Elev.  R.  Co.  90 
N.  Y.  122,  43  Am,  Rep.  146;  Rensselaer  v. 
Leopold,  106  Ind.  29,  5  N.  E.  761;  Kalteyer 
v.  Sullivan,  18  Tex.  Civ.  App.  488,  46  S.  \V. 
288;  McQuigg  v.  Cullins,  56  Ohio  St.  649, 
47  N.  E.  695. 

Mr.  E.  C,  Gantt,  for  appellees: 

If  there  is  a  discretionary  power  vested 
in  the  county  commissioners  to  repair  or 
not  to  repair  a  bridge  on  a  public  highway 
no  action  will  lie  for  loss  occasioned  by  such 
nonrepair. 

The  powers  of  the  county  commissioners 
are  not  merely  ministerial.  In  some  cases 
the  board  is  clothed  with  quasi  judicial  au- 
thority and  must  exercise  judgment  and  dis- 
cretion. 

Harford  County  v.  Wise,  71  Md.  43,  18 
Atl.  31. 

The  authority  of  the  county  commissioners 
to  repair  a  county  road,  and  the  bridge  form- 
ing part  of  the  same,  can  only  be  exercised 
on  the  ground  that  the  public  convenience 
requires  it.  This  is  the  spirit  of  the  law. 
There  is  no  power  vested  in  the  county  com- 
missioners to  impose  the  whole  public  bur- 
den on  a  single  person,  under  pretense  of 
taxing  him,  nor  by  like  reasoning  can  they 
impose  by  taxation  a  burden  on  the  whole 
people  for  the  benefit  of  one  individual. 

Talbot  County  v.  Queen  Anne  County,  50 
Md.  259:  Baliimore  v.  Marriott,  9  Md.  160, 
66  Am.  Dec.  326. 

MoSherry,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  suit  was  brought  against  the  county 
commissioners  of  Anne  Arundel  county  to 
recover  damages  alleged  to  have  been  su« 
tained  by  the  appellant  in  consequence  of 
the  nonrepair  of  a  county  road  and  a  bridgr 
forming  part  of  that  road.  The  declaratior 
asserts  that  the  bridge  ran  from  the  village 
of  Eastport  to  the  land  of  the  plaintiff,  and 
there  connected  with  the  public  highway 
running  along  the  shore  of  the  Severn  river: 
that  the  plaintiff,  relying  on  the  premise^ 
(that  is,  the  existence  of  the  road  and 
bridge),  laid  out  large  sums  of  money  in  the 
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purchase  and  improvement  of  a  considerable 
tract  of  land  adjoining  the  highway,  which 
highway,  including,  as  a  psnt,  the  bridge,, 
was  the  only  means  of  access  that  the  plain- 
tiff had  from  his  property  to  markets,  mills, 
churches,  and  stores,  ana  generally  to  com- 
municate with  his  fellow  men  for  the  trans- 
action of  his  lawful  business;  that  the  high- 
way was  suffered  and  permitted  by  the  de- 
fendant to  become  utterly  impassable,  and 
the  bridge  was  negligently  suffered  and  per- 
mitted to  become  and  remain  out  of  repair 
and  broken  down  so  that  it  cannot  be  used ;. 
that  the  situation  of  the  land  of  the  plain- 
tiff is  peculiar,  and  different  from  the  sit- 
uation of  the  land  of  other  persons  residing 
in  the  county,  inasmuch  as  the  land  of  other 
persons  there  residing  is  not  cut  off  from  ac- 
cess to  a  public  highway  as  is  the  land  of 
the  plaintiff,  whereby  the  plaintiff  suffers^ 
a  distinct  and  peculiar  loss  by  reason  of  the 
action  of  the  defendant,  and  does  not  suffer 
a  loss  in  common  with  others;  he  being  en- 
tirely shut  up,  and  shut  out  from  markets, 
mills,  churches,  stores,  and  generally  pre- 
vented from  communicating  with  his  fellow 
men  for  the  transaction  of  his  business,  and 
being  thus  shut  up  and  shut  out  by  reason 
of  the  nonrepair  of  the  highway  and  the 
bridge.  To  the  declaration,  of  which  the 
substance  has  just  been  stated,  the  defend- 
ant demurred.  The  circuit  court  for  Anne 
Arundel  county  sustained  the  demurrer,  and, 
judgment  being  entered  thereon  for  the  de- 
fendant, the  plaintiff  took  this  appeal. 

The  question  is.  Do  these  facts  constitute 
a  good  cause  of  action?  There  has  been  no 
formal  closing  of  the  highway.  Under  the 
Code  the  method  by  which  the  ooimty  com- 
missioners may  close  a  public  thoroughfare 
is  definitely  prescribed;  but  there  is  no  spe- 
cific provision  made  for  awarding  damages, 
to  an  abutting  proprietor  for  the  injury  he 
may  sustain,  though,  aa  to  the  closing  of  a 
street  in  Baltimore  city,  there  is  such  a  pro- 
vision. Code  Pub.  Local  Laws,  art.  4,  1^ 
806 ;  Van  Witsen  v.  Qutman,  79  Md.  409,  24 
L.  R.  A.  403,  29  Atl.  608.  Whether  a  public 
road  can  be  lawfully  closed  by  the  county 
commissioners  without  compensating  indi- 
viduals who  may  be  injuriously  affected  by 
the  discontinuance  of  the  highway  is  a  ques- 
tion not  now  involved,  and  therefore  not 
calling  for  a  decision.  Nor  is  this  action  at 
all  akin  to  those  wherein  attempts  have 
been  made,  but  unsuccessfully  made,  to  hold 
municipal  authorities  answerable  in  damages, 
for  injuries  inflicted  by  a  change  in  the 
grade  of  a  street  or  highway;  and  conse- 
quently with  the  principles  applicable  to 
that  distinct  class  of  cases  we  have  no  con- 
cern in  this.  The  pending  suit  is  founded  on 
the  alleged  total  obstruction  of  a  public 
road,  including,  as  a  part  thereof,  a  public 
bridge.  Had  the  obstructions  which  are  al- 
leged to  consist  in  a  condition  of  negligent 
disrepair  caused  an  injury  to  the  person  of 
the  plaintiff  whilst  attempting  with  due  care 
to  use  the  road,  there  could  be  no  doubt  of 
his  right  to  maintain  an  action  therefor, 
and  to  recover  compensation  for  the  injury. 
And  so,  too,  had  his  horse  or  his  carriage 
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or  other  Tehiele  been  in  like  manner  injured, 
he  could  sustain  a  suit  against  the  defend- 
ant. The  books  are  full  of  adjudged  cases  on 
these  subjects.  The  cases  are  familiar,  and 
have  been  of  frequent  occurrence,  and  there 
is  no  need  to  pause  for  the  purpose  of  al- 
luding to  them.  The  ground  upon  which 
such  actions  are  supported  is  the  negligence 
of  the  defendant  in  failing  to  keep  the  road 
or  bridge  in  proper  repair.  The  duty  being 
upMon  the  county  to  keep  its  roads  and 
bridges  in  a  safe  condition  for  use  by  the 
public,  and  the  county  authorities  having  at 
their  command  the  means  and  the  money 
with  which  to  maintain  its  roads  and 
bridges  in  a  condition  of  safety,  the  fail- 
ure to  perform  the  duty  is  actionable  neg- 
ligence, if  injury  results  therefrom  to  one 
lawfully  and  with  due  care  using  the  road 
or  bridge.  But  the  acts  complained  of  in 
the  declaration  now  under  examination  do 
not  bring  this  case  within  the  principle  just 
announced,  because  this  is  not  a  suit  for  a 
personal  injury  or  for  an  injury  to  personal 
property  sustained  whilst  in  actual  use  of 
the  road,  but  it  is  a  suit  by  an  abutting  pro- 
prietor for  the  maintenance  of  a  public  nui- 
sance by  the  defendant,  whereby  the  plain- 
tiff was  injured,  not  merely  in  being  de- 
priTed  of  the  ability  to  use  the  road  at  all, 
but  in  being  deprived  of  access  to  and  egress 
from  his  property.  It  is  true  that  mere  dep- 
rivation of  the  use  of  a  highway  because  of 
its  defective  condition  will  furnish  no  ground 
of  action.  15  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  463.  But  here  the  averment  goes  further, 
and  alleges  that  the  plaintiff  has  been  shut 
in  from  the  outside  world  by  reason  of  the 
n<Hirepair  of  the  highway. 

Ordinarily  and  ^nerally  the  remedy  ap- 
plicable to  a  public  nuisance  is  by  indict- 
ment, though  a  private  action  will  lie  at 
the  suit  of  an  individual  who  has  sustained 
a  special  damage  differing,  not  in  degree, 
but  in  kind,  from  that  to  which  the  commun- 
ity iias  been  subjected.  Crook  v.  Pitcher, 
61  Md.  510;  Oaritee  v.  Baltimore,  53  Md. 
422;  Houek  v.  Wachter,  34  Md.  265,  6  Am. 
Rep.  332.  And  the  question  is,  Does  this 
case,  under  the  averments  of  the  declaration, 
fall  within  tiiis  doctrine  7  We  do  not  recall 
at  the  moment  any  precisely  similar  case  in 
our  own  Reports;  but  the  principles  which 
ought  to  control  the  solution  of  the  question 
are  perfectly  clear,  and  there  can  be  no  se- 
rious difficulty  in  their  application  to  the 
facts  as  admitted  by  the  demurrer.  The  case 
of  Houck  V.  Wachter,  34  Md.  265,  6  Am.  Rep. 
332,  will  throw  some  light  on  the  contro- 
versy now  before  us.  That  was  a  suit  be- 
tween two  individuals.  Wachter  sued  Houck 
to  recover  damages  for  the  obstruction  of  a 
highway.  The  special  damage  alleged  was 
that,  by  reason  of  the  obstruction  which 
Houck  had  erected,  Wachter  was  obliged  to 
go  from  his  farm  to  his  market  town,  to 
mills,  and  to  the  courthouse  by  a  very  cir- 
cuitous route ;  and  the  question  was  whether 
that  was  such  special  damage  as  would  sup- 
port the  action, — was  it  different  in  kind 
from  the  damage  inflicted  upon  every  other 
person  who  used  the  same  public  road  ?  In 
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the  course  of  the  judgment  delivered  by  thia 
court,  it  was  said:  "All  the  authorities- 
agree  that,  to  support  the  action,  the  dam- 
age must  be  different,  not  merely  in  degree, 
but  different  in  kind,  from  that  suffered  ixk 
common ;  hence  it  has  been  well  settled  that 
though  the  plaintiff  may  suffer  more  incon- 
venience than  others  from  the  obstruction,, 
by  reason  of  his  proximity  to  the  highway^ 
that  will  not  entitle  him  to  maintain  the  ac- 
tion.*' Proceeding,  the  court  further  said: 
'*The  special  damage  alleged  is  that  having^ 
gone  to  Frederick  City  by  the  highway  iik 
question,  as  he  was  returning  home,  he  met 
the  obstruction,  was  withheld  by  the  defend- 
ant from  removing  it,  and  in  consequence 
was  'obliged  to  proceed  to  his  farm  by  a 
very  circuitous  route.'  "  To  show  that  such 
a  damage  was  not  special,  and  not  sufficient 
to  sustain  the  action,  the  court  further  said : 
"It  is  not  averred  that  the  highway  which 
was  obstrticted  was  the  only  way.  to  and 
from  his  farm,  or  that  it  was  necessaiy  ta 
enable  him  to  pass  and  repass  from  his 
farm  to  mills,  market,  etc.  The  averment  is 
that  it  was  the  most  direct  and  convenient 
route."  A  recovery  was  denied  to  Wachter 
because  the  damage  of  which  he  complained 
was  of  the  same  kind  as  that  which  other 
persons  using  the  highway  sustained  by 
reason  of  the  obstruction  placed  there  by 
Houck.  It  would  seem,  from  the .  line  of 
reasoning  pursued,  that,  if  Wachter  had  had 
no  other  highway  over  which  he  could  have 
passed  from  his  farm  to  markets  and 
other  public  places,  he  could  have 
maintained  the  action,  because  in  that 
event  the  damage  caused  him  would 
have  been  wholly  different  in  kind  from  that 
sustained  by  the  public  generally.  This  con- 
clusion is  fortified  by  the  decision  in  Oore 
V.  Bnihaker,  55  Md.  87.  That  was  an  appli- 
cation by  Gore  for  an  injunction  to  restrain 
Brubaker  from  erecting  obstructions  on  a 
strip  of  land  alleged  to  be  a  public  way  con- 
tiguous to  Gore's  lot  in  the  village  of  Union- 
town,  Carroll  county.  It  was  insisted  tha*- 
the  obstructions,  if  erected,  would  deprive 
Gore  of  reasonable  access  to  his  buildings  on 
his  lot,  and  would  thereby  subject  him  to  loss 
and  damage.  This  court  said :  "If  the  alle- 
gations of  the  bill  were  true,  and  the  plain- 
tiff had  done  nothing  to  preclude  him  from 
invoking  the  aid  of  the  court,  there  could 
be  but  little  difficulty  in  affording  him  re- 
lief. For  if,  by  reason  of  the  obstructions 
complained  of,  in  the  public  way  or  alley, 
the  plaintiff  had  been  obstructed  or  deprived 
of  reasonable  access  to  his  buildings  on  his 
lot,  and  thereby  subjected  to  loss  and  incon- 
venience, that  would  be  such  special  and  par- 
ticular injury  to  the  plaintiff  as  would  en- 
title him  to  remedy  from  a  court  of  equity. 
Roman  v.  StrausSylO  Md.  89;  Georgetown  v. 
Alexandria  Canal  Co.  12  Pet.  98,  9  L.  ed. 
1015;  Irwin  v.  Dixon,  9  How.  10,  13  L.  ed. 
25;  Cook  v.  Bath,  L.  R.  6  Eq.  177;  Highee 
V.  Camden  d  A.  R.  Co.  19  N.  J.  Eq.  278." 

If  an  individual  had  caused  the  obstruc-^ 
tion  of  the  highway  mentioned  in  the  dec- 
laration now  before  us,  he  would  assuredly 
be  answerable  in  an  action  at  the  instance* 
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of  the  plaintiiT  if  the  facts  relied  on  in  the 
narr,  were  shown  to  be  true;  and  there  is 
no  reason  why  the  county  commissioners 
should  not  be  liable,  under  the  same  state 
-of  facts,  if  the  obstruction  has  resulted  from 
their  negligent  or  persistent  refusal  to  make 
the  highway  fit  for  travel.  The  fact  that  the 
■county  commissioners  have  caused  or  are  re- 
sponsible for  the  continuance  of  the  nuisance 
-can  be  no  reason  for  defeating  the  action, 
if  it  be  otherwise  maintainable;  for  public 
•officials  or  municipal  corporations  have  no 
more  right  to  create  or  maintain  a  public 
nuisance  than  a  private  individual  has.  Har- 
ford County  V.  Wise,  71  Md.  52,  18  Atl.  31. 
And  the  liability  of  the  one  in  such  an  in- 
stance is  similar  to  that  of  the  other.  Bal- 
timore V.  Brannan,  14  Md.  227.  Inasmuch, 
then,  as  the  declaration  distinctly  alleges 
that  the  highway  with  the  bridge  in  question 
was  the  only  means  by  which  the  appellant 
bad  access  to  and  egress  from  his  farm  and 
"buildings,  it  shows  on  its  face  a  special  and 
particular  injury  inflicted  on  the  plaintiff  by 
reason  of  the  nonrepair  of  the  thoroughfare ; 


and  it  shows  an  injury  differing  in  kind 
from  that  which  other  members  of  the  com- 
munity can  suffer  from  the  same  cause.  Of 
course,  if  the  appellant  (the  plaintiff  below) 
has  any  other  way  or  road  by  which  he  can 
get  to  and  from  his  premises,  he  cannot 
maintain  this  action,  even  though  he  is  put 
to  more  inconvenience,  or  is  required  to 
travel  a  much  greater  distance,  in  using 
the  other  highway.  As  we  are  dealing  ex- 
clusively with  the  case  made  by  the  declara- 
tion, we  must  confine  our  discussion  to  its 
legal  sufficiency;  and  upon  the  case  there 
stated  we  are  of  opinion,  for  the  reasons 
we  have  assigned,  that  a  good  cause  of  ac- 
tion has  been  set  forth.  There  was  conse- 
quently error  in  sustaining  the  demurrer  of 
the  defendant,  and  the  judgment  entered  in 
its  favor  must  be  reversed,  and  the  record 
will  be  remanded  so  that  pleas  may  be  filed, 
and  the  cause  may  be  brought  to  trial  on  its 
merits. 

Judgment  reversed,  with  costs  above  and 
below,  and  new  trial  awarded. 
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Edwin  L.  CRAM 

V.   • 

City  of  L.A.CONrA. 

( N.  H ) 

Oamaflren  for  Injnry  to  a  property  by 
discontinuing  a  portion  of  tbe  street 
on  wbicb  It  Is  situated,  so  that  traffic 
is  diverted  from  It,  trade  diminished,  and  Its 
value  lessened,  although  access  to  It  still 
exists  by  a  langer  route,  cannot  be  recovered 
under  a  statute  providing  for  the  payment  of 
damages  sustained  b^  the  discontinuance  of 
a  highway. 

(September  6,  1901.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Belknap  County  Court  made  during 
the  trial  of  an  action  brought  to  recover 
■damages  for  injuries  to  plaintiff's  business 
which  were  alleged  to  have  resulted  from 
the  closing  of  a  portion  of  a  highway. 
Sustained. 

Plaintifl"  had  a  place  of  business  located 
-on  Gold  street,  at  which  he  received  much 
■custom  from  persons  living  north  of  Gold 
street,  who  came  from  Union  avenue  across 
the  railroad  tracks.  Defendant  discontinued 
the  portion  of  Gold  street  from  Union  ave- 
nue to  the  west  side  of  tlie  railroad  tracks, 
thereby  requiring  plaintiff's  customers  to  go 

Note. — As  to  liablllty^f  county  commlsslon- 
•crs  for  neglecting  to  repair  road,  by  which  ac- 
cess to  property  is  cut  ofT,  see  the  preceding 
•case  of  Bembe  v.  Anne  Arundel  County. 

For  other  cases  In  this  series  as  ,to  Injury 
to  abutting  owner  by  vacation  of  street  or  part 
thereof,  see  Levee  Dist.  No.  9  v.  Farmer  (Cal.) 
■23  L.  R.  A.  388;  Moffitt  v.  Brainard  (Iowa)  26 
Tj.  R.  a.  821,  and  note;  Chicago  v.  Burcky 
(111.)  29  L.  R.  A.  568;  Re  Melon  Street  (Pa.) 
:)8  L.  R.  A.  275  :  and  note  to  Selden  v.  Jackson- 
ville (Fla.)  14  L.  R.  A.  370. 
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to  Elm  street  and  then  back  to  Gold  street 
to  reach  plaintiff's  store.  Plaintiff  claimed 
that  the  result  of  this  was  that  the  cus- 
tomers in  reaching  plaintiff's  store  were 
compelled  to  pass  other  stores  where  goods 
similar  to  those  sold  by  plaintiff  were  on 
sale,  and  that  they  made  their  purchases  at 
those  stores  rather  than  make  the  extra 
joumgr  to  plaintiff's  store,  so  that  his  trade 
fell  off.  and  his  property  was  rendered  less 
desirable  for  business  purposes  and  was  re- 
duced in  value  by  reason  of  the  discontina- 
anco  of  the  portion  of  the  street. 


Further  facts  appear  in  the  opinion. 

l!r.  Stephen  S.  Jewett,  for  defendant: 

The  legislature  has  power  to  vacate  a 
street  or  highway,  and  this  power  it  may- 
del  e<;ate  to  municipal  authorities. 

Elliott,  Roads  k  Streets,  661. 
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It  is  not  necessary  to  award  damages  to 
per&ons  whose  land  does  not  abut  on  the 
discontinued  portion  of  a  street  or  highway 
in  order  to  make  the  proceedings  va}id. 

Thorn  paoH  v.  Major,  58  N.  H.  244. 

In  discontinuing  a  street,  injury  to  the 
goodwill  of  the  business  of  this  plaintiff,  or 
to  any  lessee  under  him,  could  not  be  con- 
sidered on  the  question  of  damages. 

Edmonds  v.  Boston,  108  Mass.  535. 

It  could  not  hare  been  the  intention  of 
the  legislature  to  ^ve  damages  upon  dis- 
•continuance  to  any  individual  for  inconveni- 
ences experienced  by  him  in  common  with 
all  the  rest  of  the  community. 

Concord's  Petition,  50  N.  H.  531;  Dantzer 
T.  Indianapolis  Union  R.  Co.  141  Ind.  604, 
34  L.  R.  A.  769,  39  N.  E.  223;  Candia  v. 
Chandler,  58  N.  H.  129;  Currier  v.  Davis, 
«8  N.  H.  596,  41  Atl.  239. 

The  discontinuance  of  a  part  of  a  street 
in  a  city,  by  order  of  the  mayor  and  alder- 
men, whereby  tlie  value  of  lands  abutting 
on  other  parts  of  the  street  and  on  neigh- 
boring streets  is  lessened,  is  not  a  ground 
of  action  a^inst  the  city  by  the  owner  of 
such  lands,  if  still  accessible  by  other  public 
streets. 

Smith  V.  Boston,  7  Cush.  254;  Castle  v. 
Berkshire  County,  11  Gray,  25;  Davis  ▼. 
Hampshire  County,  153  Mass.  218,  11  L.  R. 
A,  750,  20  Atl.  848;  Hammond  v.  Worcester 
County,  154  Mass.  500,  28  N.  E.  902 ;  Nich- 
ols  V.  Richmond,  162  Mass.  170,  38  N.  E. 
501;  Stanu^ood  v.  Maldefi,  157  Mass.  17,  16 
L.  R.  A.  591,  31  N.  E.  702;  Coster  v.  A^ 
hany,  43  N.  Y.  399;  Kings  County  F,  Ins. 
Co,  V.  Stevens,  101  N.  Y.  411,  5  N.  E.  353; 
McGce's  Appeal,  114  Pa.  470,  8  Atl.  237; 
Fearing  v.  Irwin,  55  N.  Y.  486;  Buhl  v. 
Pt,  Street  Union  Depot  Co.  98  Mich.  596,  23 
L.  R,  A.  392,  57  N.  W.  829;  Chicago  v. 
Burcky,  158  111.  103,  29  L.  R.  A.  568,  42  N. 
E,  178;  Polack  v.  San  Francisco  Orphan 
Asylum,  48  Cal.  490;  Seeley  v.  Bishop,  19 
Conn.  1.34;  Lutterloh  v.  Cedar  Keys,  15  Fla. 
306;  Chicago  v.  Union  Bldg.  Asso,  102  III. 
379,  40  Am.  Rep.  598;  East  St.  Louis  v. 
O'Flyrm,  119  111.  206,  59  Am.  Rep.  795,  10 
N.  E.  395;  Parker  v.  Catholic  Bishop,  146 
111.  158,  34  N.  E.  473;  Powell  v,  Bunger,  91 
Ind.  65;  Indiana,  B.  A  W.  R.  Co,  v.  Eherle, 
110  Ind.  542,  59  Am.  Rep.  225,  11  N.  E.  467; 
Ingram  v.  Chicago,  D.  d  M.  R.  Co.  38  Iowa, 
669;  Barr  v.  Oskaloosa,  45  Iowa,  275;  Hel- 
ler v.  Atchison,  T.  d  8.  F.  R.  Co.  28  Kan. 
*J25:  Anne  Arundel  Cou/nty  v.  Duckett,  20 
Md.  468,  83  Am.  Dec.  557 ;  Houck  v.  Waoh- 
ter,  34  Md.  266,  6  Am.  Rep.  332;  Kimball 
V.  Roman,  74  Mich.  699,  42  N.  W.  167; 
DflfMon  V.  St.  Paul  F.  d  "Si.  Ins.  Co.  15 
Minn.  136,  Gil.  102,  2  Am.  Rep.  109;  Adams 
V.  Chicago.  B.  d  N.  R.  Co.  39  Minn.  297,  1 
L.  R.  A.  493,  39  N.  W.  629;  Rude  v.  St. 
/>o«M,  93  Mo.  408,  6  S.  W.  267 ;  Wilson  v. 
-Vcir  York  C.  d  H.  R.  R.  Co.  39  Hun,  651, 
2  N.  Y.  Supp.  65;  People  v.  Kerr,  27  N.  Y. 
188;  Hier  v.  2Ve«7  York,  W.  8.  d  B.  R.  Co. 
109  N.  Y.  659,  17  N.  E.  867 ;  Paul  v.  Carver, 
24  Pa.  211,  64  Am.  Dec.  649;  Gerhard  v. 
Seekonk  River  Bridge,  15  R.  I.  334, 5  Atl.  199. 
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Messrs.  Stone  ft  Shannon,  for  plaintiff: 

The  statute  is  certainly  broad  enough  to 
include  persons  whose  land  does  not  abut 
upon  the  highway. 

Concord's  Petition,  50  N.  H.  530. 

If  owners  of  land  abutting  upon  a  dis- 
continued highway  are  entitled  to  damages, 
why  should  not  the  owners  of  land  abutUng 
upon  that  portion  of  the  highway  not  dis- 
continued but  near  to  the  discontinued  por- 
tion be  entitled  to  damages  which  have 
resulted  as  a  direct  and  immediate  conse- 
quence of  such  discontinuance. 

Natick  Oaslight  Co.  v.  Natick,  175  Mass. 
250,  56  N.  £.  292;  Smith  v.  Boston,  7  Cush. 
254. 

« 

Remiek,  J.,  delivered  the  opinion  of  the 
court: 

Highways  are  established,  altered,  and  dis- 
continued for  the  public  good.  Underwood 
v.  Bailey,  56  N.  H.  ip7,  59  N.  H.  480.  It 
must  be  presumed  that  the  public  good  re- 
quired toe  discontinuance  in  question. 
Smith  V.  Boston,  7  Cush.  254,  256.  Public 
good  involves,  almost  invariably,  individual 
and  sectional  injury.  In  the  make-up  of 
society,  there  are  such  diverse  and  conflicts 
ing  interests  that  it  is  impossible  to  so  reg- 
ulate governmental  action  as  to  confer 
universal  benefit.  The  general  welfare  is 
all  that  is  attainable.  To  secure  this  is  the 
chief  object  of  government,  and  to  submit  to 
it,  however  injurious,  with  or  without  com- 
pensation, according  to  circumstances,  is  the 
primary  obligation  of  citizenship.  For  gen- 
eral injuries,  or  those  which  result  indirectly 
from,  the  mere  operation  of  a  public  im- 
provement, the  law  allows  the  citizen  no 
compensation.  These  are  part  of  the  price 
he  pays  for  the  protection  and  privileges  of 
government.  It  is  only  when  the  act  of  the 
public  inflicts  upon  him  some  special,  pecu- 
liar, and  direct  injury  that  he  is  entitled  to 
damage.  The  principle  underlying  these 
observations  is  elementary,  is  not  disputed, 
and  controls  the  present  case.  If  the  plain- 
tiff's damages  are  special,  peculiar,  and  di- 
rect, he  has  a  right  of  action  to  recover 
them.  If  general  and  indirect,  the  law  af- 
fords him  no  remedy.  The  rule  sounds  sim- 
ple enough,  and  is  easily  stated.  The  diffi- 
culty  lies  in  its  application, — in  determining 
whether  the  plaintiff's  damages  are  general 
or  special.  This  is  the  sole  question  in  the 
present  case.  To  the  solution  of  this  ques- 
tion, the  statute  under  which  the  petition 
is  brought  lends  no  aid.  It  simply  provides 
that  "the  damages  sustained  ...  by  the 
discontinuance  of  a  highway  .  .  .  may 
be  assessed,"  etc.  Pub.  Stat,  chap.  72,  §  4. 
Taken  literally,  the  statute  is  broad  enough 
to  allow  damages  for  all  injuries,  whether 
special  or  general.  But  it  has  been  limited 
by  construction,  in  accordance  with  the  prin- 
ciple already  stated.  In  Concord's  Petition, 
50  N.  H.  530,  the  court  held :  "It  could  not 
have  been  the  intention  of  the  legislature  to 
give  damages,  upon  a  discontinuance,  to  any 
individual  for  inconveniences  experienced  by 
him  in  common  with  all  the  rest  of  the  com- 
munity.  If  the  inconveniences  suffered  .  . 
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differ  only  in  degree,  and  not  in  kind,  from 
those  endured  by  the  public  generally,  he 
cannot  recover  damages  therefor.  'But  if 
he  suffers  a  peculiar  and  special  damage, 
not  common  to  the  public,'  and  that  damage 
is  the  direct  consequence  of  the  discontinu- 
ance, he  may  recover  therefor  under  the 
statute."  This  construction  was  approved 
and  followed  in  Candia  v.  Chandler,  58  N. 
H.  127-129,  where  the  court  again  declared 
that  only  peculiar  and  special  damages  are 
recoverable  imder  the  statute.  As  a  result 
of  the  construction  placed  upon  it  by  these 
cases,  the  statute  must  be  viewed  as  if  it 
read:  "Damages  which  are  not  common  to 
the  public^  but  are  peculiar  and  special,  and 
the  direct  restllt  of  the  discontinuance,  may 
be  assessed,"  etc.  While  Concord's  Petition 
and  Candia  v.  Chandler  thus  serve  to  limit 
the  general  terms  of  the  statute,  and  bring 
us  back  to  the  general  principle  stated  at 
the  outset,  viz,,  that  only  special,  peculiar, 
and  direct  damages  are  recoverable,  they 
furnish  no  clear  and  definite  rule  by  which 
to  determine  whether  damages  in  a  given 
case  are  general  and  consequential,  or  pecu- 
liar, special,  and  direct,  and  whether  the 
plaintiff's  injuries  fall  within  the  one  class 
or  the  other.  The  almost  stereotyped  state- 
ment to  be  found  in  the  cases,  that  for  dam- 
ages differing  only  in  degree,  and  not  in 
kind,  from  those  endured  by  the  public  at 
large,  there  can  be  no  recovery,  while  for 
peculiar  and  special  damages,  not  common 
to  the  public,  recovery  may  be  had,  is  so 
general  and  indefinite  that,  without  the  aid 
of  the  cases  applying,  defining,  and  limiting 
it,  it  is,  at  best,  a  most  perplexing  guide,  as 
is  evidenced  by  its  fruitfulness  as  a  source 
of  contention,  and  by  the  difficulty  which 
courts  have  encountered  in  its  application, 
— a  difliculty  they  have  often  testified  to 
{Smith  V.  Boston,  7  Cush.  254;  Davis  v. 
Hampshire  County,  153  Mass.  218,  223,  11 
L.  R.  A.  750,  26  N.  E.  848;  Chicago  v. 
Burckij,  158  111.  103,  29  L.  R.  A.  568,  42  N. 
v..  178;  Heller  v.  Atchison,  T.  d  8.  F.  R.  Co, 
28  Kan.  625),  and  doubtless  more  often  ex- 
perienced. 

No  case  has  come  to  our  attention  in  this 
jurisdiction  where  the  court  has  made  appli- 
cation of  the  rule  to  a  claim  for  damages 
arising  from  a  discontinuance  of  a  highway. 
In  Concordes  Petition,  50  N.  H.  530,  the  rule 
was  stated,  but  the  court  expressly  declined 
to  make  any  application  of  it  in  the  then 
stage  of  the  case.  So  in  Candia  v.  Chandler, 
58  N.  H.  127,  there  was  a  restatement  of  the 
rule,  but  no  application  of  it  to  the  specific 
facts.  In  neither  case  did  the  court  under- 
take to  decide  whether  the  damages  alleged 
were  special  or  general,  direct  or  consequen- 
tial, recoverable  or  non recoverable.  But 
while  there  has  been  in  this  jurisdiction  no 
direct  application  of  the  rule  in  any  case 
for  damage  arising  from  the  discontinuance 
of  a  highway,  there  are  cases  in  our  Reports 
relating  to  the  laying  out  of  highways  where 
the  court  has  differentiated  general  and  con- 
Hequential  from  special  and  direct  damages 
in  a  way  to  throw  light  upon  the  subject, 
and  aid  solution  of  the  question  before  us. 
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In  Re  Mt.  Washington  Road  Co.  36  N.  H. 
134,  damage  was  claimed,  not  only  for  injury 
done  to  the  plaintiff's  land  by  taking  a  por- 
tion of  it  for  a  highway  to  the  summit  of 
Mt.  Washington,  but  also  for  injury  to  hi» 
livery  business  and  property  bv  diversion  of 
travel  from  the  plaintiff's  bridle  path.  The 
court,  by  Perley,  Ch.  J.,  said:  For  damagea 
"not  caused  by  the  taking  of  the  land  for 
the  road,  but  by  the  change  which  the  public 
improvement  introduces  into  the  course  of 
business,  .  .  .  the  public  is  not  bound  to 
make  compensation.  .  .  .  The  damagea 
awarded  to  the  landowner  are  limited  to 
the  direct  injury  done  to  the  land.  .  .  . 
If  .  .  .  the  public  improvement,  by  caus- 
ing a  change  in  the  course  of  business,  .  .  . 
should  occasion  a  loss,  ...  he  must  bear 
that  loss  in  common  with  others  who  are  in 
a  like  situation.  The  circumstance  that  the 
public  may  require  some  interest  in  his  pri- 
vate property  to  accomplish  the  public  ob- 
ject gives  him  no  claim  to  indemnification 
for  a  loss  not  in  any  way  caused  by  the 
taking  of  his  property,  but  by  the  operation 
of  the  public  improvement."  These  observa- 
tions seem  peculiarly  applicable  to  the  pres- 
ent case.  Here,  as  there,  the  damage  claimed 
is  not  for  the  taking  of  the  plaintifl^s  land,, 
or  any  direct  invasion  of  his  property,  buU 
as  distinctly  appears  from  the  case,  for  losa 
of  business  and  depreciation  of  property  re- 
sulting from  a  diversion  of  travel  occasioned 
by  a  legitimate  public  improvement. 

We  are  also  helped  to  a  correct  under- 
standing and  application  of  the  rule  by  the 
cases  in  this  jurisdiction  relating  to  the  set- 
off of  benefits  where  land  was  taken  for 
highway  purposes.  The  general  rule  on  thia 
subject  is  the  same  as  the  rule  in  respect 
to  the  allowance  of  damages,  viz,,  that  only 
special  and  peculiar  benefits  can  be  taken 
into  consideration.  Applying  this  rule,  it 
has  been  repeatedly  held  in  this  state  that 
benefits  from  improved  facilities  of  commun- 
ication, favorable  diversion  of  travel,  in- 
creased trade,  and  appreciation  of  property, 
resulting  from  the  establishment  of  a  new 
highway,  cannot  be  set  off  against  damages, 
because  they  are  general  and  not  special 
benefits.  Carpenter  v.  Landaff,  42  N.  H. 
218;  Whitcher  v.  Benton,  50  N.  ti.  26;  Ad- 
den  v.  White  Mountains  N.  H.  R.  Co.  55 
N.  H.  413,  419,  20  Am.  Rep.  220;  Woodman 
V.  Northwood,  67  N.  H.  307.  36  Atl.  256.  If 
favorable  diversion  of  travel,  and  conse- 
quent increase  of  trade  and  appreciation  of 
property,  resulting  from  the  opening  of  a 
highway,  are  general  benefits,  why  are  not 
unfavorable  diversion  of  travel,  and  conse- 
quent decrease  of  trade  and  depreciation  of 
property,  resulting  from  the  discontinuance 
of  a  highway,  general  damages? 

Following  these  analogies  drawn  from  our 
own  Reports,  without  other  guidance,  we 
should  be  brought  to  a  conclusion  adverse  to 
the  plaintiff.  But  the  precise  question  here 
presented  has  been  frequently  before  courta 
of  highest  authority  in  other  jurisdictions, 
with  like  result.  A  case  more  frequently 
cited  than  any  other  is  Rmith  v.  Boston,  7 
Cush.  254.     Like  the  case  at  bar,  it  was  m, 
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petition,  imder  a  statute  essentially  like  our 
own,  for  the  assessment  of  damages  occa- 
sioned to  the  plaintifiTs  property  by  the  dis- 
•eontinuance  of  a  portion  of  a  certain  street 
in  the  city  of  Boston.     As  in  the  case  at 
bar,  no  part  of  the  property    in    question 
jU>utted      upon  that  portion  of  the  street 
-which  was  discontinued,  and  the  property 
was  still  accessible  by  other  public  streets. 
Thp  conclusion  of  the  court  is  well  stated 
in  the  syllabus,  as  follows :    "The  discontin- 
uance of  part  of  a  street  in  a  city  [by  or- 
^er  of  the  mayor  and  aldermen],  whereby  the 
▼alue  of  land  abutting  on  other  parts  of  the 
fltreet  is  lessened,  is  not  a  ground  of  action 
.against  the  city  by  the  owner  of  such  lands, 
if  the  same  are  still  accessible  by  other  pub- 
lic streets."     Davis   v.    Hampshire  CotMty, 
153  Mass.  218,  11  L.  R.  A.  750,  26  N.  E. 
S48,  is  also  strongly  in  point.    South  street, 
in  Northampton,  was  crossed  by  a  certain 
railroad.     The  portion  of  the  street  occu- 
pied by  the  crossing  was  discontinued.    Be- 
fore   the    discontinuance,  the  street  was  a 
thoroughfare,    with    numerous    intersecting 
streets.    By  the  discontinuance,  travel  along 
the  street  from  both  directions  was  inter- 
rupted at  the  crossing.      The    petitioners* 
premises  abutted  upon  the  street,  but  at  a 
point  some  distance  from  the  part  discon- 
tinued.    The  complaint  was  that  the  dis- 
continuance cut  off  the  direct  route  from 
the    petitioners'    premises  to  the  principal 
business  streets  of  Northampton,  and  made 
it  necessary  to  resort  to  a  circuitous  route 
orer  other  streets,  to  the  serious  and  per- 
manent injury  of  the  plaintiffs'  property. 
Certainly  these  facts  present  as  good  ground 
for  relief  as  those  in  the  case  at  bar,  but  the 
court  said:     ''We  are  of  opinion  that  the 
petitioners  would  not  be  entitled  to  recover 
damages  for  the  diminished  value  of  their 
lands;    that   beinff  a   loss   not  peculiar  to 
themselves,  but  the  same  in  kind  as  that 
which   is  suffered    by    others    who    owned 
lands    situated  upon  the  same  street.    .    .    . 
Although  the  doctrine    may    sometimes    be 
rather  harsh  in  its  application  to  special 
cases,  there  are  sound  reasons  on  which  it 
rests.     The  chief  of  these  reasons  are  that 
to   hold    otherwise  would  be  to  encourage 
many  trivial  suits,  that  it  would  discour- 
■age  public  improvements  if  a  whole  neigh- 
borhood were  to  he  allowed  to  recover  dam- 
a.ges  for  such  injuries  to  their  estates,  and 
that  the  loss  is  of  a  kind  which  purchasers 
of  land  must  be  held  to  have  contemplated 
as  liable  to  occur,  and  to  have  made  allow- 
ance for  in  the  price  which    they    paid." 
Other  Massachusetts  cases  to  the  same  ef- 
fect might  be  reviewed,  but  it  is  sufficient  to 
«ay  that  the  doctrine  announced  by  Chief 
Justice  Shaw  in  Smith  v.  Boston  has  been 
«teadfastly  adhered  to  in  that  jurisdiction, 
after  the  fullest  re-examination.     The  doc- 
trine of  that  case  has  nowhere  found  abler 
exposition  than  in  Heller  v.  Atchison,  T.  d 
^.  F.  R.  Co,  28  Kan.  625.     In  that  case  the 
petitioner  had  bought  land  on  an  established 
street,  and   erect^   buildings   which    were 
occupied    for    business    purposes.    At     the 
time  of  the  purchase  there  was  more  travel 
^7  L.  R.  A. 


on  that  street  than  on  any  other  street  in 
that  part  of  the  city.  Action  was  taken  to 
discontinue  a  portion  of  the  street,  away 
from  the  plaintiff's  property;  and  it  was 
complained  that  the  discontinuance  would 
divert  a  large  and  increasing  amount  of 
travel  from  the  plaintiff''8  property,  ana 
render  it  of  no  value  for  business  purposes, 
and  of  small  value  for  residence  purposes. 
While  the  matter  came  up  on  a  petition  for 
injunction,  the  question  in  the  present  case 
was  directly  involved  and  fully  considered. 
The  following  quotation  from  the  opinion  of 
Judge  Brewer  is  peculiarly  applicable: 
"Where  a  party  owns  a  lot  which  abuts  on 
that  portion  of  the  street  vacated,  so  that 
access  to  the  lot  is  shut  off,  it  is  clear  that 
the  lotowner  is  directly  injured  .  .  . 
The  closing  up  of  access  to  the  lot  is  the  di- 
rect result  of  the  vacatinsr  of  the  street,  and 
he,  by  the  loss  of  access  to  his  lot,  suffers 
an  injury  which  is  not  common  to  the  pub- 
lic; but  in  the  case  at  bar  access  to  the 
plaintiff's  lots  is  in  no  manner  interfered 
with.  The  full  width  of  the  street  in  front 
and  on  the  side  [of  the  lots]  is  free  and 
undisturbed,  and  the  only  real  complaint  is 
that  by  the  vacating  of  the  street  away 
from  her  lots  the  course  of  travel  is 
changed.  But  this  is  only  an  indirect  re- 
sult. There  is  nothing  to  prevent  travel 
comine  by  her  lots  if  the  travelers  desire 
it.  The  way  to  the  heart  of  the  city  by  her 
lots  is  a  little  more  remote  than  it  was  be- 
fore, but  still  free  passage  is  open  to  all  who 
wish  to  pass  therehy.  No  one  is  compelled 
to  stay  away.  Access  to  the  lots  is  the 
same  that  it  was  before,  so  that  the  injury 
is  only  the  indirect  result  of  the  action  com- 
plained of,  and  it  is  an  injury  which,  if  it 
exists  at  all,  is  sustained  by  all  other  lots 
along  the  street  west  of  the  parts  vacated. 
Travel  by  those  lots  may  be  diminished, 
travel  on  streets  south  may  be  increased, 
and  to  that  extent  property  on  such  south- 
em  streets  may  be  benefited  thereby.  The 
same  result  would  follow  if  some  other  ave- 
nue of  approach  to  the  city  were  specially 
improved.  .  .  .  But  surely  that  thus 
the  tendency  of  travel  in  front  of  her  lota 
was  diverted  would  give  her  no  cause  of  ac- 
tion. The  benefits  which  come  and  go  from 
the  changing  currents  of  travel  are  not  mat- 
ters in  respect  to  which  any  individual  has 
any  vested  right,  against  the  judgment  of 
the  public  authorities."  Smith  v.  Boston, 
7  Cush.  254,  and  Concordes  Petition,  60  N. 
H.  530,  were  cited  in  support  of  the  fore- 
going views.  Another  case  in  point,  and 
especially  instructive,  is  Dantzer  v.  Indian- 
apolis Union  R.  Co,  141  Ind.  604,  34  L.  R. 
A.  769,  39  N.  E.  223.  In  that  case  the  court 
says,  in  substance,  that,  in  addition  to  prop- 
erty in  the  soil  of  his  lots,  the  abutter  has 
a  property  right  in  the  street, — ^that  is  to 
say,  the  appendant  right  of  access,  or  ease- 
ment of  access,  in  front  of  his  lots, — ^and 
that  he  should  be  allowed  such  damages  as 
he  suffers  from  obstruction  of  such  right  of 
access.  "We  think  we  may  safely  assert, 
however,  that  the  obstruction  of  the  ease- 
ment of  access  need  not  always  be  upon  the 
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immediate  front  of  the  lot  whose  owner  is 
siffected,  but  that  if  the  obstruction,  though 
remote,  ro^drrs  ficoess  to  such  lot  impossi- 
ble, or  impairs  it  in  a  substantial  manner, 
at  the  point  where  it  abuts  upon  the  street, 
the  property  right  of  the  lotowner  is  in- 
vaded, and  he  may  recover.  To  illustrate 
this  proposition,  if  a  street  were  fully  ob- 
structed on  either  side  of  one's  lot,  so  that 
the  lines  of  the  lot  could  not  be  reached,  ac- 
cess would  be  denied  to  the  lotowner,  though 
the  street  in  front  of  his  lot  had  upon  it  no 
obstructions.  The  property  rights  of  the 
lotowner,  as  against  the  public,  are  coter- 
min-^us  with  the  lines  of  his  lot,  but  that 
property  right  might  be  obstructed  and  its 
uses  defeated  by  cutting  off  ingress  and 
egress  to  and  from  such  lines.  ...  In 
such  case  there  should  be^  and  is,  a  remedy. 
.  .  .  There  can  be  no  doubt,  however, 
that  the  overwhelming  weight  of  authority 
•  .  .  is  in  favor  of  connning  the  award 
for  such  damages  to  those  who  are  deprived, 
in  whole  or  in  part,  of  access  to  that  section 
of  the  highway  immediately  abutting  upon 
or  in  front  of  their  own  real  estate."  It 
was  considered  that  depreciation  in  the 
value  of  property  by  the  added  inconven- 
ience of  access  thereto,  consequent  on  the  va- 
cation of  a  street  at  a  point  some  distance 
therefrom,  was  an  injury  not  different  in 
kind,  but  only  in  degree,  from  that  suffered 
by  the  community  in  general,  and  would  not 
sustain  a  right  of  action  for  damages. 
Co8ter  V.  Athany,  43  N.  Y.  309,  was  where 
a  public  bridge  was  removed,  by  reason  of 
which  it  was  made  necessary,  in  order  to 
reach  the  store  of  the  plaintiff,  to  go  over 
another  bridge,  at  a  much  greater  distance. 
.Tt  was  held  that  no  action  could  be  main- 
tained. The  court  said:  "No  part  of  the 
bridge  was  on  the  property  of  the  plaintiffs. 
They  had  no  interest  or  right  in  it  as  prop- 
Tfv.  Them  ig  left  to  the  plaintiffs  an  ap- 
proach to  their  property  by  the  State  street 
bridge,  though  less  near,  less  easy,  less  com- 
modious. The  damage  to  the  plaintiffs' 
property  from  this  cause  is  entirely  indirect 
and  remote."  In  Buhl  v.  Ft.  Street  Union 
Depot  Co,  1)8  Mich.  596,  604,  23  L.  R.  A.  392, 
395,  57  N.  W.  829,  832,  the  court  says: 
"A  distinction  may  well  be  held  to  exist 
between  the  injury  which  results  to  an 
abutting  owner,  or  another  so  situated  that 
the  means  of  ingress  and  egress  to  and  from 
the  premises  are  cut  off  by  the  discontinu- 
ance of  a  street,  and  one  owning  land  upon 
another  street,  or  on  the  same  street  at  a 
distance  from  the  part  of  the  highway  dis- 
continued." It  is  further  said,  in  effect, 
that  the  inconvenience  caused  to  an  abut- 
ting owner  on  a  street  by  discontinuing  an- 
other portion  of  the  street,  making  travel  to 
and  from  his  premises  less  direct,  is  dam- 
num absque  injuria,  being  the  same  in  kind 
that  all  the  property  suffers,  and  cannot  be 
regarded  as  damages  within  the  provisions 
of  a  statute  providing  for  the  payment  of 
all  damages  consequent  on  the  closing  of 
street**.  In  State^  Kean,  PrQsecuirix,  v. 
FAizaheiK  54  N.  J.  L.  462,  24  Atl.  495,  it 
was  held  that  "a  person  owning  lands  upon 
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a  part  of  a  street  not  vacated  is  not  de- 
prived of  any  vested  rights  in  property  for 
which  she  is  entitled  to  compensation  by^ 
reason  of  said  vacation." 

In  addition  to  the  foregoing  authorities- 
to  which  special  attention  has  been  called^ 
and  to  the  same  general  effect,  are  Caatle^ 
v.  Berkshire  County,  11  Gray,  26;  Ham- 
mond V.  Worcester  County,  164  Mass.  509„ 
28  N.  E.  902;  Stantoood  v.  Maiden,  157 
Mass.  17,  16  L.  R.  A.  591,  31  N.  E.  702; 
Nichols  V.  Richmond,  162  Mass.  170,  38  N. 
E.  501;  Clark  v.  Providence,  10  R.  I.  437; 
Gerhard  v.  Seekonk  River  Bridge,  15  R.  I. 
334,  5  Atl.  199;  Seeley  v.  Bishop,  19  Conn. 
128 ;  Fearing  v.  Irtoin,  55  N.  Y.  486 ;  Kings 
County  F.  Ins.  Co.  v.  Stevens,  101  N.  Y. 
411,  5  N.  E.  363;  Ho%^ck  v.  Wachter,  34 
Md.  265,  6  Am.  Rep.  332;  Lutterloh  v. 
Cedar  Keys,  15  Fla.  306;  Pearsall  v.  Eaton 
County,  74  Mich.  558,  4  L.  R.  A.  193,  42  N. 
W.  77;  Adams  v.  Chicago,  B.  d  N.  R.  Co^ 
39  Minn.  297,  1  L.  R.  A.  493,  39  N,  W.  629; 
Brakken  v.  Minneapolis  d  St.  L.  R.  Co.  29 
Minn.  41,  11  N.  W.  124;  Barr  v,  Oskaloosa^ 
45  Iowa,  276;  Olasgow  v.  St.  Louis,  107  Mo. 
198,  17  S.  W.  743;  Whitsett  v.  Union  Depot 
d  R,  Co.  10  Ck)lo.  243,  15  Pac.  339;  Polacic 
V.  San  Francisco  Orphan  Asylum,  48  CaL 
490. 

Eminent  text  writers  of  highest  authority 
have  accepted,  in  one  form  or  another,  the- 
view  taken  by  these  cases.  In  the  teict  to 
Elliott,  Roads  &  Streets,  at  pa^  663,  the 
rule  is  thus  stated:  "Owners  of  land  abut- 
ting upon  neighboring  streets,  or  upon  other 
parts  of  the  same  street,  are  not,  however^ 
entitled  to  damages,  notwithstanding  the 
value  of  the  lands  may  be  lessened  by  its 
vacation  or  discontinuance."  And  in  a  note 
on  page  664  the  same  author  says:  "We 
suppose  that  there  is  a  right  to  compensa- 
tion only  where  the  easement  of  access  i» 
directly  imnaired."  See  also  2  Dill.  Mun. 
Corp.  4th  ed.  §  666.  But  our  attention  has 
been  called  to  several  carefully  considered 
cases,  which  would  seem,  in  their  reasoning- 
and  application,  broad  enough,  if  followed 
in  this  jurisdiction,  to  warrant  a  recovery 
in  the  present  case.  Re  Melon  Street,  182" 
'  Pa.  397,  38  L.  R.-A.  275,  38  Ad.  482;  Chi- 
cago V.  Burcky,  158  111.  103,  29  L.  R.  A. 
568,  42  N.  E.  178;  Chicago  v.  Baker,  30  C. 
C.  A.  364,  58  U.  S.  App.  569,  86  Fed.  763, 
39  C.  C.  A.  318,  98  Fed.  830.  In  Re  MeUm 
Street,  it  appears  that  Melon  street  was  a^ 
cross  street  connecting  Ninth  and  Tenth 
streets,  in  the  city  of  Philadelphia.  The 
parts  of  Ninth  and  Melon  streets  at  their 
junction  were  discontinued.  The  property 
damaged  was  on  Melon  street,  but  not  on 
the  part  discontinued.  Melon  street,  ivt 
front  of  the  complainant's  property,  re- 
mained as  before;  and  the  complainant 
could  still  go  to  and  from  all  parts  of  the 
city  by  way  of  the  remaining  portion  of 
Melon  street  and  Tenth  street,  but  was 
compelled  to  go  further  to  reach  points  to 
the  eastward.  In  the  superior  court  recov- 
ery was  denied,  but  not  without  a  vigorous 
dissenting  opinion,  which  on  appeal  was  ap- 
proved  and   accepted.     In   both   courts  the- 
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question  was  ezhaustively  considered,  and, 
whatever  view  may  be  taken  as  to  the  cor- 
rectness of  the  conclusions  finally  reached, 
it  must  be  admitted  that  the  case  consti- 
tutes an  important  contribution  to  the  legal 
discussion  of  the  subject.  Briefly  staUd, 
the  conclusions  of  the  court  on  appeal,  in 
8ub5itance,  were:  That  an  abutter  has  a 
vested  right,  for  the  purpose  of  access  to 
his  property,  not  only  to  that  portion  of  the 
street  upon  which  his  premises  abut,  with 
communication  therefrom  to  the  general  sys- 
tem of  streets,  but  also  to  the  continuation 
of  the  remainder  of  the  street^  with  all  its 
connections,  to  the  point  where  their  con- 
tinuance ceases  to  be  of  proximate  and  cal- 
culable advantage  to  his  access,  and  be- 
comes of  only  remote  and  incalculable  ad- 
vantage, and  that  it  is  for  the  jury  to 
determine  when  this  point  is  reached, 
and  to  five  or  deny  damages  accord- 
ingly. The  court  also  held  that  while 
the  discontinuance  of  a  street  anywhere 
within  the  limits  suggested,  impairing  the 
means  of  ingress  and  egress,  constitutes  a 
peculiar  and  special  injury,  for  which  an 
action  can  be  maintained,  yet,  in  estimating 
damages,  no  account  can  be  taken  of  the  de- 
preciation of  the  property  in  consequence  of 
the  diversion  of  travel,  nor  of  tlie  inconven- 
ience to  which  the  property  owner  is  sub- 
jected, in  having  to  go  by  a  more  circuitous 
route  in  some  cases ;  these  beine  regarded  as 
general  damages,  differing  only  in  degree, 
and  not  in  kind,  from  those 'suffered  by  the 
public  at  large.  Chicago  v.  Burcky  and 
Chicago  v.  Baker  give  qualified  support  to 
the  doctrine  of  Re  Melon  Street,  so  far  as 
concerns  the  scope  of  the  abutter's  vested 
ri|ht,  and  unqualified  support  to  the  doc- 
trine of  that  case  as  to  the  exclusion  of  in- 
convenience and  diversion  of  travel  as  ele- 
ments of  damage.  It  is  to  be  noted  that, 
according  to  these  decisions, — the  most  fa- 
vorable to  the  plaintiff  to  be  found  any- 
where,— he  can  recover  nothing  for  depre- 
ciation of  property  resulting  from  diversion 
of  travel,  loss  of  trade,  and  inconvenience. 
As  these,  manifestly,  are  the  elements  of 
damaee  upon  which  the  plaintiff's  claim 
and  the  jury's  award  were  based,  there  is 
bnt  little  left  for  the  plaintiff,  in  any  event. 
But  Re  Melon  Street,  as  favorable  to  the 
pla.intiff,  does  not  commend  itself  to  our 
judgment.  The  doctrine  that  the  abutter 
IS  entitled  to  damages  arising  from  discon- 
tinuance of  any  part  of  the  street,  interfer- 
ing in  any  degree  with  any  means  of  access. 
to  his  property,  with  no  limit  but  the  rule 
of  remoteness,  and  this  although  the  street 
In  front  of  the  abutter  remains  undisturbed, 
and  he  still  has  communication  therefrom 
with  the  general  system  of  streets,  strikes 
us  as  unsound  in  principle,  difficult  of  appli- 
cation, and  opposed  to  the  great  weight  of 
authority.  To  test  the  principle,  suppose 
a  street  is  5  miles  long;  that  at  one  end  is 
the  plaintiff's  residence,  and  at  the  other  is 
his  place  of  business;  that  halfway  between 
a  short  section  of  the  street  is  discontinued, 
compelling  the  plaintiff  at  that  point  to 
make  a  circuit  of  a  mile  before  coming  hack 
into  the  street  again,  and  increasing  by 
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about  that  much  the  distance  to  be  traveled 
in  going  and  coming.  Here  is  a  substantial 
interference  with  the  means  of  access  to- 
both  his  place  of  business  and  his  residence,, 
in  the  broadest  sense  of  the  term,  and  sub- 
stantial damage  as  well;  ^et  all  would  ad- 
mit that  it  is  not  such  a  discontinuance  and 
not  such  an  interference  with  the  right  of 
access  as  would  entitle  him  to  compensa- 
tion.  Bring  the  discontinuance  and  its  en- 
forced circuit  within  a  mile,  and  yet  closer,. 
— witliin  a  half  or  a  quarter  of  a  mile,  or 
even  within  50  rods, — of  the  complainant's 
property,  and  everybody  would  still  agree- 
that  it  was  not  such  an  interference  with 
the  right  of  access  as  to  afford  ground  for 
recovery.  At  what  point,  then,  is  the  prov- 
ince of  the  jury  to  attach?  When  it  at- 
taches, by  what  rule  are  they  to  determine- 
when  impairment  of  access  is  proximate,, 
and  when  it  is  not?  Shall  it  be  by  rule  of 
distance,  or  one  depending  upon  the  degree 
of  impairment?  Reflections  like  these  sat- 
isfy us  of  the  impracticability  and  practical 
impossibility  of  upholding  the  doctrine  of 
Re  Melon  Street,  and  at  the  same  time  pre- 
serving anything  like  intelligent  and  sys- 
tematic administration  of  justice  with  re- 
spect to  this  class  of  claims.  And  when  to- 
the  difficulty  and  confusion  from  this  source 
are  added  the  confusion  and  difficulty  which 
would  inevitably  follow  from  requiring  the 
jury  to  so  draw  the  line  as  to  exclude  dam- 
ages from  diversion  of  travel  and  incon- 
venience, and,  finally,  when  we  consider  the 
multiplicity  of  suits  of  every  degree  of  re- 
moteness to  which  the  public  would  be  sub- 
jected by  such  a  rule,  in  itself  "an  intolera- 
ble evil"  {Shaw  v.  Boston  d  A.  R.  Co,  159 
Mass.  697,  36  N.  E.  92;  Quincy  Canal  v. 
Nciccomb,  7  Met.  276,  39  Am.  Dec.  778), — 
we  are  convinced  that  the  legislature  did 
not  intend  to  so  enlarge  the  abutter's  rights.. 
The  sounder  and  better  doctrine,  in  every 
way,  is  that  declared  in  Smith  v.  Boston^ 
and  the  long  line  of  cases  following  it,  to 
which  we  have  called  attention,  viz.^  that  a 
discontinuance  which  leaves  undisturbed 
the  highway  in  front  of  the  abutter's  prem- 
ises, and  leaves  him  connection  therefrom 
with  the  general  system  of  streets,  is  not  a 
destruction  .or  impairment  of  any  vested 
right,  and  furnishes  no  cause  of  action  for 
damages.  Concordia  Petition,  50  N.  H.  630, 
and  Candia  v.  Chandler,  58  N.  H.  127,  when 
correctly  understood,  are  in  harmony  with 
this  latter  view.  To  be  sure,  in  Concord*9^ 
Petition,  the  court  says  that  the  statute  is 
"broad  enough  to  include  persons  whose 
lines  do  not  abut  on  the  highway."  But 
this  language  must  be  understood  in  the 
qualified  sense  in  which  the  same  view  is  ex- 
pressed in  Smith  v.  Boston,  where  the  court 
says:  "We  do  not  mean  to  be  understood 
«s  laying  down  a  universal  rule,  that  in  no 
case  can  a  man  have  damages  for  the  dis- 
continuance of  a  highway  unless  his  land 
bounds  upon  it,  although,  as  applicable  to 
city  streets,  intersecting  each  other  at  short 
distances,  it  is  an  equitable  rule.  A  man 
may  have  a  farm,  store,  mill,  or  wharf,  not 
bounding  on  a  street,  but  communicating* 
with  it  by  a  private  way,  so  situated  that 
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he  has  no  access  to  his  properly  but  by  the 
public  waj.  If  this  is  discontinued,  he 
must  lose  the  benefit  of  his  estate,  or  open 
«  way  at  his  own  expense,  which  might  be 
«  direct  and  tangible  damage  consequent 
upon  the  discontinuance  of  the  public  way; 
And  we  are  not  prepared  to  say  that  he 
would  not  have  a  claim  for  damages  under 
the  statute."  And  in  Dantzer  v.  Indiaiuppo- 
li$  UiUon  R,  Co.  141  Ind.  604,  34  L.  R.  A. 
760,  39  N.  £.  223,  where  the  court  says: 
''We  think  we  may  safely  assert,  however, 
that  the  obstruction  of  the  easement  of  ac- 
cess need  not  always  be  upon  the  immediate 
front  of  the  lot  whose  owner  is  affected,  but 
that  if  the  obstruction,  though  remote,  ren- 
ders access  to  such  lot  impossible,  or  im- 
pairs it  in  a  substantial  manner  at  the 
point  where  it  abuts  upon  the  street,  the 
property  right  of  the  lotowner  is  invaded. 
4ind  he  may  recover,"  Uudoubtedly  the  dis- 
continuance of  any  part  of  the  street,  al- 
though away  from  the  complainant's  prem- 
ises, which  has  the  effect  to  destroy  or  im- 
Eair  the  portion  of  the  street  upon  which 
e  abuts  as  a  means  of  access,  by  cutting  it 
•off  from  communication  with  the  system  of 
streets,  would  be  actionable, — not,  however, 
because  of  the  discontinuance  of  the  street 
away  from  the  plaintiff's  premises,  but  be- 
•cause  of  the  practical  discontinuance  of  the 
part  upon  which  he  abuts,  as  an  effect  of 
the  actual  discontinuance  of  the  part  away. 
This  involves  no  qualification  or  extension 
of  the  rule,  but  is  merely  upholding  it  in  its 
integrity.  That  the  language  of  the  court 
in  C<mcord*8  Petition  was  used  in  the  lim- 
ited sense  expressed  in  Smith  ▼.  Boston  ap- 
pears probable  from  the  fact  that  the  cir- 
cumstances in  Concord's  Petition  brought 
the  latter  case  squarely  within  the  possible 
exception  suggested  and  illustrated  by  Chief 
Justice  Shaw,  whose  opinion  in  Smith  v. 
Boston  was  evidently  made  the  basis  of  the 
decision  in  Concord's  Petition.  And  this 
probability  finds  confirmation  in  the  quali- 
fied language  employed  by  the  court  in  Con- 
word's  Petition  where  they  say:  "All  that 
the  court  now  decide  is  that  the  commission- 
ers were  mistaken  in  supposing  that  in  no 
possible  event  could  they  legally  award  dam- 
ages to  a  man  whose  land  Niid.  not  come  to 
the  road.' "  What  the  court  says  elsewhere 
in  the  opinion,  excluding  general,  and  limit- 
ing recovery  to  peculiar,  special,  and  direct, 
damages,  taking  these  terms  in  the  sense  in 
which  they  are  employed  in  Smith  v.  Boston 
and  other  cases  to  the  same  effect,  is  incon- 
sistent with  an  intention  to  allow  general, 
indirect,  and  consequential  damages,  such 
as  were  allowed  in  the  Melon  Street  Case, 
and  cases  following,  and  such  as  are  claimed 
in  the  present  case.  What  the  court  says 
in  Candia  v.  Chandler,  viz.,  that  **the  effect 
of  the  statute  is  to  give  to  certain  landown- 
ers vested  rights  in  the  continuation  of  a 
highway  that  has  been  laid  out,  that  cannot 
be  taken  from  them  by  a  discontinuance  of 
it,  except  upon  the  payment  of  such  dama- 
ges as  are  occasioned  them  thereby,"  must 
also  be  understood  in  the  limited  sense  ex- 
•  pre<ised  in  Smith  v.  Boston  and  Dantzer  v. 
Indianapolis  Union  R.  Co, 
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This  review  of  the  authorities  establishes 
that  they  are  practically  unanimous  upon 
the  following  points:  (1)  That  the  right 
of  recoverr  for  damaees  from  discontinu- 
ance of  a  highway  is  limited  to  such  dama- 
ges as  are  peculiar  and  special  to  the  claim- 
ant: (2)  that  demages  resulting  from  diver- 
sion of  travel,  and  inconvenience  from  hav- 
ing to  go  by  a  more  circuitous  route,  are  not 
special,  but  general,  damages,  and  not  recov- 
erable; (3)  that  the  abutter  has  a  certain 
vested  right  in  the  highway  upon  which  he 
is  located,  as  a  means  of  access  to  his  prop- 
erty, for  the  destruction  or  impairment  of 
which  he  has  a  cause  of  action;  and  (4) 
that  special  damara  are  those  only  which 
destroy  or  impair  Uiis  vested  right.  To  this 
extent  there  would  seem  to  be  practical 
agreement.  The  conflict  comes  upon  the 
question  of  the  scope  of  this  vested  right, 
and  upon  this  controverted  point  Smith  ▼. 
Boston  and  the  long  line  of  cases  to  the 
same  effect  declare  what  is.  believed  to  be 
the  correct  general  principle,  and  the  one 
most  in  accord  with  the  analo^es  furnished 
by  our  own  decisions,  and  with  the  over- 
whelming weight  of  authority.  There  are 
no  special  facts  in  this  case  to  distinguish 
it.  The  street  in  front  of  the  plaintiff's 
premises  remains  intact,  and  from  this  por- 
tion of  the  street  the  plaintiff  still  has  free 
communication  with  the  entire  system  of 
highways.  The  only  complaint  is  that  the 
distance  required  to  be  traveled  to  reach 
his  property,  in  some  directions,  has  been 
increased,  and  that  travel  in  front  of  his 
premises  has  been  thereby  diverted,  trade 
diminished,  and  the  value  of  his  property 
lessened.  These  facts  bring  the  case  square- 
ly within  the  principle  of  the  authorities. 
If  the  result  is  a  hardship  to  the  plaintiff, 
it  is  a  hardship  which  is  suffered  by  all  of 
the  numerous  owners  upon  the  portion  of 
Gold  street  not  discontinued.  This  fact 
alone  has  been  held  sufficient  to  make  the 
plaintiff's  damages  "general,"  in  the  sense 
which  excludes  recovery.  Dantzer  v.  /»- 
dianapolis  Union  R.  Co.  141  Ind.  604,  34  L. 
R.  A.  769,  39  X.  E.  223;  Heller  v.  Atchison, 
T.  d  S.  F.  R.  Co.  28  Kan.  625;  Dams  v. 
Hampshire  County,  153  Mass.  218,  11  L.  R. 
A.  760,  26  N.  E.  848.  Furthermore,  the 
hardship  is  in  measure  only,  and  slight 
measure  at  that,  different  from  the  hardship 
to  which  the  plaintiff  would  be  subjected 
were  we  to  follow  the  cases  most  favorable 
to  him,  since  even  these  deny  to  him  com- 
pensation for  depreciation  of  property  from 
inconvenience  and  diversion  of  travel.  Chi- 
cago V.  Baker,  30  C.  C.  A.  364,  58  U.  S. 
App.  569,  86  Fed.  763,  39  C.  C.  A.  318,  98 
Fed.  830;  Chicago  v.  Spoor,  190  111.  340, 
60  N.  E.  540;  Re  Melon  Street,  182  Pa. 
397,  38  L.  R.  A.  275,  38  Atl.  482.  At 
most,  it  is  a  hardship  resulting  from  the 
mere  operation  of  a  public  improvement,  in- 
volving no  taking  of  property  and  no  inter- 
ference with  vested  rights.  As  such,  it  falls 
within  that  class  of  general  injuries,  re- 
ferred to  at  the  outset,  to  which  the  few 
are  ever  being  subjected  for  the  good  of  the 
many,  and  for  which  the  law  allows  no  com- 
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fiensation  but  the  privileges  and  protection 
of  ffovemment,  including  the  protection 
which  the  plaintiff,  as  a  member  of  the  pub- 
lic, has  had  in  the  past,  and  will  hereafter 
faave,  from  claims  of  a  like  character. 


Exception  austained,  verdict  set  aside,  and 
judgment  for  the  defendants. 


Chase,  J.,  did  not  sit. 
curred. 


The  others  con- 
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OLIVER  DITSON  COMPANY 

V. 

William  H.  BATES. 


.Mass. 


.) 


1.  In  an  action,  by  one  elalmln^  title, 
for  possesalon  of  property  which  de- 
fendant had  purchased  from  t  third  person, 
a  lease  from  plaintiff  to  such  third  person 
Is  admissible  in  evidence  to  show  the  nature 
of  such  person's  right  to  possession  of  the 
property,  and  to  rebut  any  presumption  of 
agency  on  his  part  to  sell  it. 

S.  In  tlie  abnence  of  any  evidence  of 
aatborltT  on  tbe  part  of  tbe  lessee  of 
a  piano  to  sell  tbe  same  In  an  action 
by  the  lessor  to  recover  possession  of  It  from 
one  who  purchased  it  from  the  lessee,  the 
Jury  cannot  be  permitted  to  consider  the 
question  of  such  authority. 

3.  Tbe  fact  that  lesliees  of  a  piano 
haTC  a  retail  store  at  which  musical  in- 
struments are  kept  for  sale,  which  is  well 
known  to  the  lessor,  gives  the  lessees  no 
right  to  sell  the  instrument. 

4.  No  estoppel  npon  tbe  owner  of  a 
piano  Mriko  leases  It  to  a  retail  dealer 
In  mnslcal  Instrnn&ents  to  claim  it  from 
one  who  purchased  it  from  the  dealer  arises 
from  the  facts  that  the  lease  provided  that 
it  should  be  kept  In  the  purchaser's  house, 
and  that  the  lessor  failed  to  notify  the  pur- 
chaser of  his  claim  to  the  instrument  for  a 
period  of  nearly  two  years,  during  which 
time  the  purchaser  bought  and  paid  for  it 
believing  it  to  belong  to  the  lessee. 

(May  21,   1002.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Suffolk  County 
made  during  the  trial  of  an  action  brought 
to  recover  for  the  conversion  of  a  piano 
which  resulted  in  a  verdict  in  plaintiff's 
favor.     Overruled. 

J.  Q.  Beale  conducted,  at  Rockland,  Mas- 
sachusetts, the  business  of  a  retail  dealer 
in  musical  instruments  under  the  name  of 
J.  Q.  Beale  &  Son.  Defendant,  who  had  had 
■dealings  with  Mr.  Beale  before,  applied  to 
him  for  a  piano  for  use  in  his  summer  home 
at  Marshfield.  Beale  said  that  he  had  not 
one,  but  would  have  one  in  a  few  days.  Sub- 
sequently he  told  defendant  that  the  piano 
▼ould  come  to  him  from  Boston.  The  piano 
was  subsequently  delivered  in  a  case,  having 
the  name  Oliver  Ditson  Company  stamped  on 
it    The  piano  was  made  by  Jacobs,  and  had 


Note. — As  to  right  of  purchaser  of  personal 
property  from  person  who  has  it  under  an 
agreement  which  does  not  give  him  title  thereto, 
see  also.  In  this  series,  Romeo  v.  MartuccI 
(Conn.)  47  L.  R.  A.  601.  and  Woods  v.  Nichols 
<R.  I.)  48  L.  R.  A.  773. 
$7  L.  R.  A.  10 


been  purchased  by  plaintiff  some  time  pre- 
vious. It  appeared  that  Beale  procured  the 
piano  from  plaintiff  under  the  following 
lease: 

Boston,  July  9,  1896. 

I  have  this  day  Hired  and  Received  of  Ol- 
iver Ditson  Company,  One  Piano  Made  by 
Jacobs,  No.  11,088,  for  which  I  hereby  agree 
to  pay  the  sum  of  $16  per  quarter,  and  cart- 
age or  transportation  .  .  .  way  .  .  .  , 
said  cartage  amounting  to.  .  •  •  This 
includes  boxing. 

Said  piano  to  be  located  at  No.  [William 
H.  Bates]  Street,  Brandt  Rock,  Town  or 
City,  Marshfield,  Mass.^  and  not  to  be  re- 
moved therefrom  without  the  consent  in 
writing  of  Messrs.  Oliver  Ditson  Company. 

I  promise  to  return  said  Piano  in  as  good 
a  condition  as  when  received  (reasonable 
wear  and  tear  excepted)  on  demand.  If  not 
returned  at  the  end  of  the  first  quarter,  it  is 
to  be  considered  as  held  for  any  additional 
time  until  notice  of  ending  this  contract  is 
given  at  a  pro  rata  charge  for  quarterly 
rent. 

And  it  is  further  agreed  that  the  said 
Oliver  Ditson  Company,  or  their  Agents,  may 
at  any  time  enter  any  dwelling  or  building 
where  said  property  is  situated,  and  exam- 
ine the  same,  and  if  all  the  conditions  or 
agreements  on  this  instrument  are  not  com- 
plied with,  take  possession  of  and  remove 
said  property,  without  being  deemed  guilty 
of  any  trespass  in  any  manner  whatever,  or 
liable  for  any  damages  arising  from  said 
entry  and  taking. 

Signature,  J.  Q.  Beale  &  Son, 

Residence  Rockland  Music  Store. 

Place  of  Business, 

Witness:  A.  T.  Waterman. 

The  piano  was  placed  in  defendant's  home 
without  any  notice  to  him  of  plaintiff's 
claim.  Subsequently  he  bought  and  paid 
Beale  for  the  piano.  Something  over  two 
years  after  the  receipt  of  the  piano  plain- 
tiff laid  claim  to  it,  which  resulted  in  this 
action. 

The  defendant  asked  the  court  to  give  the 
jury  the  following  instructions: 

"Second.  If  the  jury  find  that  the  defend- 
ant made  his  entire  arrangements  for  the 
piano  with  the  retail  dealers,  J.  Q.  Beale 
&  Son,  and  that  the  plaintiff  shipped  or  de- 
livered the  piano  to  the  defendant  upon  an 
order  coming  from  said  Beale  &  Son,  and 
that  the  plaintiff,  when  it  should  have 
spoken,  kept  silent,  and  gave  no  notice  to 
the  defendant  that  the  said  Beale  &  Son  were 
»iot  authorized  to  contract  with  the  defend- 
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ant  in  relation  to  said  property,  and  that 
while  the  plaintiff  was  thus  silent  the  de- 
fendant purchased  the  piano  from  said  Beale 
&  Son,  then  the  plaintiff  is  estopped  from 
denying  that  the  defendant  acquir^  a  good 
title  to  the  piano,  and  the  verdict  should 
be  for  the  defendant. 

"Third.  Whenever  one  of  two  innocent 
persons  must  suffer  by  the  action  of  a  third, 
the  loss  must  be  borne  by  the  one  whose  be- 
havior in  the  matter  denoted  to  the  other 
that  such  third  person's  acts  were  appar- 
ently trustworthy. 

"Fourth.  If  the  jury  find  that  the  plain- 
tiff put  the  retail  dealers  J.  Q.  Beale  k  Son 
forward  as  f[eneral  agent,  or  placed  said 
Beale  &  Son  in  a  position  where  the  defend- 
ant was  justified  in  the  belief  that  Beale 
A  Son's  powers  were  general,  then  the  jury 
may  disregard  any  restrictions  that  the 
plaintiff  privately  imposed  upon  t^e  agent's 
authority,  or  any  private  arrangement  be- 
tween the  plaintiff  and  said  Beale  &  Son  that 
was  not  brought  to  the  defendant's  notice." 

These  instructions  were  refused.  The  jury 
returned  a  verdict  in  plaintiff's  favor  for 
$140,  and  defendant  brought  the  case  into 
this  court. 

Mr,  Walter  B.  Grant,  for  defendant: 

The  plaintiff's  silence  under  the  circum- 
atanccs  was  an  acquiescence  in  w^hatever 
contract  Beale  &  Son  might  make  with  de- 
fendant; plaintiff  agreed  with  Beale  &  Son 
that  the  piano  should  go  into  defendant's 
possession;  it  knew  that  Beale  &  Son,  retail 
dealers,  were  going  to  make  a  contract  with 
defendant,  and  it  left  the  details  entirely  to 
Beale  &  Son;  it  knew  that  defendant  knew 
that  he  was  dealing  with  a  piano  dealer,  and 
not  with  an  ordinary  lessee,  and  that  defend- 
ant would  have  reasonable  cause  to  believe 
that  the  dealer  w^as  authorized  to  convey  a 
title,  and  it  knew  that  defendant  had  no 
knowledge  of  any  party  but  Beale  &  Son 
in  the  transaction.  Attempting  thus  to  con- 
trol the  property  by  a  lease,  not  disclosed 
to  defendant  and  which  was  early  violated, 
and  then  keeping  inactive  and  silent,  was 
negligence  on  plaintiff's  part  and  a  fraud 
on  the  defendant.  The  plaintiff  gave  appar- 
ent control  to  Beale,  and  failed  to  act  or 
speak  seasonably. 

The  plaintiff  should  be  estopped  from  tak- 
ing advantage  of  its  own  negligence. 

Tracy  v,  lAncoln,  145  Mass.  357,  14  N.  E. 
122;  Stiff  v.  Ashton,  155  Mass.  133,  29  N. 
E.  203;  Pickard  v.  -Sears,  6  Ad.  &  El.  469; 
Preston  v.  Afann,  25  Conn.  118. 

There  is  no  distinction  in  principle,  al- 
though the  party  who  enables  another  to 
assume  the  credit  of  ownership  may  not 
be  actually  present  when  the  act  is  done 
by  which  the  third  party  is  deceived. 

Thompson  v.  Blanchard,  4  N.  Y.  309. 

An  estoppel  may  arise  although  there  was 
no  designed  fraud  on  the  part  of  the  person 
sought  to  be  estopped;  it  may  arise,  also, 
where  there  is  a  duty  to  speak,  and  the  par- 
ty upon  whom  the  duty  rests  has  an  oppor- 
tunity, and,  knowing  the  circumstances  re- 
quiring him  to  speak,  keeps  silent,  and  it 
is  not  necessary  that  the  duty  to  speak 
67  L.  R.  A. 


should  rest  upon  any  agreement  or  legal  ob- 
ligation; it  arises  whenever  principles  of 
natural  justice  require  the  disclosure. 

Thompson  v.  Simpson,  128  N.  Y.  270,  28^ 
N.  E.  627;  Manufacturers'  d  T.  Bank  v^ 
Hazard,  30  N.  Y.  226;  Continental  Nat. 
Bank  v.  National  Bank,  60  N.  Y.  676;  An- 
derson v.  Armstead,  69  111.  462;  WHson  v. 
Scott,  13  Ky.  L.  Rep.  926;  Combes  v.  Chan- 
dler, 33  Ohio  St.  178. 

Whenever  one  of  two  innocent  persons 
must  suffer  by  the  action  of  a  third,  the  loss 
must  be  borne  by  the  one  whose  behavior  in 
the  matter  denoted  to  the  other  that  such 
third  person's  acts  were  apparently  trust- 
worthy. 

Peake  v.  Thomas,  39  Mich.  584;  Bill  v. 
Lowe,  6  Mackey,  428;  Jeff  era  v.  Q\U,  91  Pa. 
290. 

Mr.  Clifton  L.  Bremer,  for  plaintiff  r 

The  lease  from  the  plaintiff  to  Beale  was 
admissible,  both  for  tne  purpose  of  tracing 
the  piano  from  the  plaintiff's  to  the  defend- 
ant's possession,  and  also  for  the  purpose 
of  rebutting  the  estoppel,  by  showing  that 
the  relation  between  the  plaintiff  and  Beale- 
was  not  one  of  agency. 

Boynton  ▼.  Laighton,  I  Allen,  609. 

As  the  purchase  of  the  piano  occurred,  by 
the  defendant's  own  testimony,  one  year 
after  the  lease  was  made,  nothing  that  the 
plaintiff  did  or  neglected  to  do  after  that 
date  (July,  1897)  could  act  as  an  estoppel,, 
as  the  defendant  did  not  alter  his  condition 
in  consequence  of  it. 

Nickerson  v.  Darrow,  6  Allen,  419. 

To  create  an  estoppel  by  silence,  there 
must  be:  (a)  A  duty  to  speak;  (b)  a 
knowledge  of  all  the  circumstances  require 
ing  that  duty;  (c)  a  design  to  have  the  si- 
lence acted  upon;  (d)  a  reliance  by  the 
otheir  party  upon  the  silence. 

ColUer  V.  Miller,  137  N.  Y.  332,  33  N.  E. 
374;  Andrews  v.  Lyons,  11  Allen,  349; 
Plumer  v.  Lorcf,  9  Allen,  455,  85  Am.  Deo. 
773;  Stiff  v.  Ashton,  155  Mass.  130,  29  N. 
E.  203;  Lincoln  v.  Gay,  164  Mass.  637,  42 
N.  E.  95;  Zuchtmann  v.  Roberts,  109  Mass. 
53,  12  Am.  Rep.  663;  Sargent  v.  Metcalf,  S 
Gray,  306,  66  Am.  Dec.  368. 

In  the  present  case  the  defendant  did  not 
offer  evidence,  or  contend  that  the  plaintiff 
had  any  reason  to  suspect  Beale  of  contem- 
plating a  fraudulent  sale  of  the  piano. 
Consequently,  it  cannot  be  claimed  that 
there  was  any  intention  on  the  plaintiff's 
part  with  regard  to  havinjT  its  behavior 
iicted  upon,  unless  there  is  a  presumption 
of  law  that  all  lessees  are  dishonest. 

The  facts  calling  for  a  duty  and  an  es- 
toppel in  the  closely  analogous  cases  of  con- 
ditional sales  are  very  much  stronger  than 
in  cases  of  leases  like  the  present;  but  this 
court  hns  uniformly  held  tnat  there  was  no 
estoppel, 

Burba nk  v.  Crocker,  7  Gray,  158,  66  Am. 
Dec.  470;  Coggill  v.  Hartford  d  N.  H.  R. 
Co.  3  Gray,  545. 

Morton,  J.,  delivered  the  opinion  of  the 
?onrt: 
This  is  an  action  of  tort  for  the  conversion 
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of  a  plana  There  wajs  a  verdict  for  the 
plaintiff,  and  the  case  is  here  on  exceptions 
by  the  defendant  to  the  admission  of  a  writ- 
ten lease  of  the  piano  from  the  plaintiff  to 
J.  Q.  Beale  &,  Son,  from  one  of  whom  the  de- 
fendant afterwards  bought  it,  and  to  the  re- 
fusal of  the  presiding  justice  to  give  cer- 
tain rulings  that  were  asked  for,  and  to  cer- 
tain instructions  that  were  given  by  him. 

1.  The  lease  was  clearly  admissible,  we 
think,  to  show  the  nature  of  the  right  of 
Beale  &  Son,  and  to  rebut  any  presumption 
of  agency  on  their  part. 

2.  The  defendant  contends  that  the  ques- 
tion of  the  authority  of  Beale  &  Son  to  make 
the  sale  should  have  been  left  to  the  jury, 
and  that  the  silence  of  the  plaintiff,  and  its 
delay  in  enforcing  its  rights,  constituted  a 
fraud  on  the  defendant,  and  estop  it  to  as- 
sert any  title  to  the  piano.  We  see  no 
ground  on  which  either  branch  of  the  con- 
tention can  stand.  There  was  no  evidence 
of  any  authority  from  the  plaintiff  to  Beale 
&  Son  to  sell  the  piano,  and  the  court 
rightly  so  ruled  and  instructed  the  jury. 
They  were  merely  lessees  of  the  piano,  and 
the  fact  that  they  had  a  retail  store  and  kept 
musical  instruments  for  sale,  and  that  this 
was  known  to  the  plaintiff,  did  not  enlarge 
their  authority,  or  give  them  any  right  to 
sell  the  piano.  Coggill  v.  Hartford  d  N.  H. 
R,  Co.  3  Gray,  645;  Sargent  v.  Metcalf,  5 
Gray,  306,  66  Am.  Dec.  368;  Burhank  v. 
Crooker,  7  Gray,  158,  66  Am.  Dec.  470. 
Neither  was  there  any  evidence  of  estoppel 
for  the  jury  to  consider,  and  on  this  (jues- 
tidn,  also,  the  ruling  of  the  court  was  right. 
The  plaintiff  was  not  boimd  to  inform  the 
defendant  of  the  arrangement  between  it  and 
Beale  &  Son,  and  it  did  not  know,  and  had 
no  reason  to  know  or  believe,  that  the  de- 
fendant intended  to  purchfise  the  piano  of 
Beale  &  Son^  or  that  they  intended  to  sell 
it.  The  defendant  did  not  know  of  the  ex- 
istence of  the  lease,  and  therefore  could  not 
have  been  led  in  any  way  to  make  the  pur- 
chase by  the  delay  of  the  plaintiff  in  en- 
forcing its  rights,  or  by  its  silence.  The 
grounds  of  an  estoppel  are  entirely  wanting. 

3.  What  we  have  said  disposes  of  the  first 
and  second  requests.  In  regard  to  the  other 
two  it  is  enough  to  say  that  neither  was  ap- 

Elicable  to  the  case  before  the  court,  and 
oth  were  rightly  refused. 
Exceptions  overruled. 


nervons  system  which  accompanies  a  blow  to 
the  pergon  caused  bj  being  thrown  from  a 
seat  through  the  carrier's  negligence,  and  It 
Is  not  necessary  to  show  that  the  shock  Is 
the  consequence  of  the  blow. 

(February  27,  1902.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  CJourt  for  Suffolk  County 
made  during  the  trial  of  an  action  brought 
to  recover  damages  for  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Overruled, 

The  facts  are  stated  in  the  opinion. 

Messrs.  P.  H.  Cooney  and  A.  I.  Peek- 
ham,  for  defendant: 

There  can  be  no  recovery  for  fright,  ter- 
ror, alarm,  anxiety,  or  distress  of  mind,  or 
for  such  physical  injuries  as  may  be  caused 
by  such  mental  disturbances,  where  there  is 
no  injury  to  the  person  from  without. 

Spade  V.  Lynn  d  B.  R.  Co.  168  Mass.  285, 
38  L.  R.  A.  612,  47  N.  E.  88,  172  Mass.  488, 
43  L.  R.  A.  832,  62  N.  E.  747. 

The  burden  of  compensating  claimants  in 
these  prolific  days  of  accident  cases  will  be 
found  still  sufficientlv  onerous  if  they  are 
restricted  in  their  claims  to  injuries,  real  or 
imaginary,  caused  or  produced  by  physical 
injury  susceptible  of  proof  or  disproof, — 
something  that  can  be  seen  or  felt. 

Mitchell  y..  Rochester  R.  Co.  161  N.  Y. 
107,  34  L.  R.  A.  781,  45  N.  E.  3&4;  Eaile 
V.  Texas  d  P.  R.  Co.  23  L.  R.  A.  774,  9 
C.  C.  A.  134,  23  U.  S.  App.  80,  60  Fed.  669; 
EtrAn(f  v.  Pittsburgh,  C.  C.  d  St.  L.  R.  Co. 
147  Pa.  40,  14  L.  R.  A.  666,  23  AU.  340; 
Braun  v.  Craven,  175  111.  401,  42  L.  R.  A. 
199,  61  N.  E.  667;  Johnson  v.  Wells,  F.  d 
Co.  6  Nev.  224,  3  Am.  Rep.  246. 

Mr.  Maroellns  Cosgaiiy  for  plaintiff: 

The  defendant's  negligence  is  the  legal 
cause  of  the  physical  illness  and  nervous  af- 
fections consequent  on  the  fright,  terror,  and 
mental  distress  of  the  plaintiff,  just  as  much 
as  where  the  plaintiff,  by  movements  induced 
by  fright  caused  by  defendant's  careless 
act,  does  herself  some  physical  injuiy. 

Gannon  v.  Ifew  York,  N.  H.  d  H.  R.  Co. 
173  Mass.  40,  43  L.  R.  A.  833,  62  N.  £. 
1076. 

Recovery  should  be  allowed  for  mere  men- 
tal fright,  terror,  and  distress  where  there 
is  no  physical  contact.  The  injury  is  real, 
not  fanciful,  and  it  is  caused  by  defendant's 
wrongful  act ;  and  in  a  case  like  the  present, 
anyhow,  it  is  a  natural  and  probable  result 
of  a  nature  that  a  reasonable  man  would 
foresee. 

Wadsioorth  v.  Western  U.  Teleg.  Co.  86 
Tenn.  695,  8  S.  W.  674;  Reese  v.  Western  V. 
Teleg.  Co.  123  Ind.  294,  7  L.  R.  A.  583,  24 
N.  E.  163;  Francis  v.  Western  V.  Teleg.  Co. 
.58  Minn.  252,  25  L.  R.  A.  406,  69  N.  W. 
1078;  Western  V.  Teleg.  Co.  v.  Linn,  87 
to  a  passenarer  resulting  from  a  Jar  to  the  'Tex.  7,  26  S.  W.  490;  Bell  v.  Creat  Northern 


Laura  M.  H0MAN8 
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BOSTON    ELEVATED    RAILWAY 
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A  carrier  ts  liable  for  nerTous   shock  I 


NOTB.  —  For  conflicting  authorities  as  to 
right  of  action  for  damages  resulting  from 
shock  or  fright,  see  note  to  Ewing  v.  Pitts- 
burgh. C.  C.  ft  St.  L.  R.  Co.  (Pa.)  14  L.  B. 
A  666. 
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For  cases  In  this  series  denying  the  right, 
see  Halle  ▼.  Texas  ft  P.  R.  Co.  (C.  C.  App.  5th 
C.)  23  L.  R.  A.  774 ;  Mitchell  v.  Rochester  R. 
Co.  (N.  T.)  34  L.  R.  A.  781;  Spade  v.  Lynn  ft 
B.  R.  Co.   (Mass)   38  L.  R.  A.  512;  Braon  v. 
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R.  Co.  Ir.  L.  R.  26  C.  L.  428;  Purcell  v.  8t. 
Paul  City  R.  Co.  48  Minn.  134,  16  L.  R.  A. 
203,  60  N.  W.  1034. 

The  real  reason  for  refusing  damages  sus- 
tained from  mere  fright  probably  rests  on 
the  ground  that  in  practice  it  is  impossible 
satisfactorily  to  administer  any  other  rule. 

Spade  V.  Lynn  d  B,  R.  Co.  168  Mass.  285, 
38  L.  R.  A.  512,  47  N.  E.  88;  White  v.  San- 
der,  168  Mass.  296,  47  N.  E.  90. 

The  amount  of  physical  injury  should 
be  only  so  much  as  is  required  by  the  ne- 
cessity which  gave  rise  to  the  rule. 

Consequences  of  the  defendant's  conduct 
which  would  not  of  themselves  constitute  a 
cause  of  action  may  at  times  enhance  the 
damages  if  the  conduct  has  some  other  conse- 
quence for  which  an  action  lies. 

Spade  V.  Lynn  d  B.  R.  Co.  172  Mass.  490, 
43  L.  R.  A.  832,  62  N.  E.  747. 

An  injury  to  the  nerve  tissues  is  as  much 
a  physical  injury  as  a  broken  bone,  and 
often  more  serious  in  its  effects  upon  the 
physical  health.  Mental  distress  and  agony 
form  an  element  in  the  damages. 

Warren  v.  Boston  d  M.  R.  Co.  163  Mass. 
484,  40  N.  E.  895;  Canning  v.  Williams' 
toum,  1  Cush.  461;  Morgan  v.  Curley,  142 
Mass.  107,  7  N.  E.  726;  Phillips  v.  Hoyle, 
4  Gray,  568;  Nourse  v.  Packard,  138  Mass. 
307. 

Holmes,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  for  personal  injuries. 
The  plaintiff  was  in  one  of  the  defendant's 
cars  and  was  thrown  against  a  seat,  receiv- 
ing a  slight  blow,  in  consequence  of  a  col- 
lision for  which  the  defendant  was  to  blame. 
She  afterwards  had  a  good  deal  of  suffering 
of  a  hysterical  nature,  and  the  question 
before  us  on  the  exceptions  concerns  the 
rule  of  liability  for  the  nervous  shock.  It 
was  decided  in  Spade  v.  Lynn  d  B.  R.  Co. 
172  Mass.  488,  43  L.  R.  A.  832,  62  N.  E. 
747,  that,  if  the  defendant  was  a  wrongdoer, 
it  must  answer  for  the  actual  consequences 
of  the  battery  to  the  plaintiff  as  she  was, 
although  she  might  be  abnormally  nervous. 
It  also  was  decided,  however,  that  if  a  nerv- 
ous shock  was  due  to  causes  for  which  the 
defendant  was  not  answerable,  such  as  the 
behavior  of  a  drunken  man  whom  it  was 
engaged  in  removing,  it  could  not  be  held 
for  the  shock  notwithstanding  its  liability 
for  a  battery  happening  at  the  same  time. 
The  defendant  by  various  requests  tried  to 
press  the  latter  principle  so  far  as  to  re- 
quire the  plaintiff  to  prove  that  the  nervous 
snock  was  the  consequence  of  the  battery, 
whereas  the  judge  allowed  her  to  recover  for 
a  shock  ending  in  paralysis  if  it  resulted 


Craven  (III.)  42  L.  R.  A.  199;  Spade  v.  Lynn 
&  B.  R.  Co.  (Mass.)  43  L.  R.  A.  832 ;  and  Smith 
V.  Postal  Teleg.  Cable  Co.  (Mass.)  47  L.  R. 
A.  328. 

For  cases  sustaining  the  right,  see  Slo^^ic 
V.  Southern  California  R,  Co.  (Cal.)  32  L.  R. 
A.  193;  Mack  v.  South  Bound  R.  Co.  (S.  C.) 
40  L.  R.  A.  679;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Hayter  (Tex.)  47  L.  R.  A.  325;  and  Denver 
A  R.  O.  R.  Co.  V.  Roller  (C.  C.  App.  9th  C.)  49 
L.  R.  A.  77. 
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from  a  jar  to  her  nervous  system  which  ac- 
companied the  blow  to  her  person.  It  was 
understood,  of  course,  that  tbe  jar  was  due 
to  the  same  cause  as  the  blow,  and  both 
to  the  defendant's  fault. 

We  are  of  opinion  that  the  judge  was 
right,  and  that  further  refining  would  be 
wrong.  As  has  been  explained  repeatedly, 
it  is  an  arbitrary  exception,  based  upon  a 
notion  of  what  is  practicable,  that  prevents 
a  recovery  for  visible  illness  resulting  from 
nervous  shock  alone.  Spade  v.  Lynn  d  B. 
R.  Co.  168  Mass.  286,  288,  38  L.  R.  A.  512, 
47  N.  E.  88;  Smith  v.  Postal  Teleg.  Cable 
Co.  174  Mass.  576,  47  L.  R.  A.  323,  65  N. 
E.  380.  But  when  there  has  been  a  battery, 
and  the  nervous  shock  results  from  the  same 
wrongful  management  as  the  battery,  it  is 
at  least  equally  impracticable  to  go  further 
and  to  inquire  whether  the  shock  comes 
through  the  battery  or  alon^  with  it.  Even 
were  it  otherwise,  recognizing  as  we  must 
the  logic  in  favor  of  the  plaintiff  when  a 
remedy  is  denied  because  the  only  immediate 
wrong  was  a  shock  to  the  nerves,  we  think 
that  when  the  reality  of  the  cause  is  guaran- 
teed by  proof  of  a  substantial  battery  of  the 
person  there  is  no  occasion  to  press  further 
the  exception  to  general  rules.  The  differ- 
ence between  this  case  and  the  Spade  Case 
in  its  second  presentation  is  that  in  the  lat- 
ter the  defendant's  wrong,  if  any,  began  with 
the  battery,  and  it  was  not  responsible  for 
the  previous  sources  of  fear,  whereas  here 
the  defendant  was  responsible  for  the  trouble 
throughout.    The  decisions,  although  not  ex- 

E licit,   favor   the  conclusions  to  which  we 
ave  come.     Canning    v.    Williamstoton,   1 
Cush.  451;  Warren  v.  Boston  d  M.  R.  Co. 
163  Mass.  484,  487,  40  X.  E.  895. 
Exceptions  overruled. 


WilUam  A.  EARLE 

v. 

COMMONWEALTH  of  Massachusetts. 
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1.  A  statute  requtrins  payment  of 
damasres    for   injuries   to   a   bnslnesa 

through  the  taking  of  property  for  public  use 
is  not  unconstitutional  on  the  ground  that 
taxes  cannot  be  levied  for  such  purposes. 

2.  A  doctor  havlngr  an  office  In,  and  a 
practice  extendinur  tlironsl&oat,  a 
town  In  which  land  is  taken  for  a  public 
purpose,  is  within  the  protection  of  a  statute 


Note. — The  allowance  of  damages  for  injury 
to  a  doctor's  practice  by  the  taking  of  prop- 
erty for  public  use  is  in  the  above  case  based 
on  a  statutory  provision  that  is  somewhat  ex- 
ceptional. As  the  statute  expressly  provided 
for  compensation  for  damage  to  business  of  an 
Individual  owning  an  established  business  on 
land  in  a  certain  town,  the  case  is  easily  dis- 
tinguishable from  those  which  deny  compensa- 
tion  for  loss  of  profits  or  diminished  value  of 
personal  property  caused  by  the  removal  of  a 
business  made  necessary  by  condemnation  of 
real  property,  aa  instances  of  which,  see  Becker 
V.  Philadelphia  &  R.  T.  R.  Co.  (Pa.)  35  L.  R. 
A.  583;  and  Philadelphia  Bail  Club  v.  Phlla- 
'delphla  (Pa.)  46  L.  R.  A.  724. 


1903. 


Eablr  y.  Commonwealth. 
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proTldIng  for  compensation  to  any  Indlvldaal 
owning  an  established  business  on  land  with- 
in the  town,  which  Is  injured  by  the  taking. 
S.  Tlie  dainase  for  Injury  to  one 
^ownlnv  a  business  on  land  within  a 
town"  by  the  talcing  of  property  for  public 
use  for  which  a  statute  requires  compensa- 
tion to  be  made  is  not  limited  to  the  decrease 
In  market  value  of  the  business. 

(March  1,  1902.) 

EESEKVATION  by  the  Supreme  Judicial 
Court  for  Worcester  County  for  the 
opinion  of  the  full  bench  of  questions  aris- 
ing upon  a  report  of  damages  to  be  awarded 
plaintiff  for  injuries  to  his  business  aris- 
ing from  the  condemnation  of  property  in 
the  town  where  it  was  located.  Anawers 
favorable  to  plaintiff  returned. 

The  facts  are  stated  in  the  opinion. 

Mr,  Robert  M.  Morse,  for  petitioner: 

While  the  state  may  not  be  sued  in  a 
state  court  without  its  consent  {Troy  d 
G.  R.  Co.  y.  Com.  127  Mass.  43),  yet  there 
are  numerous  precedents,  such  as  the  tak- 
ings of  the  metropolitan  sewerage  commis- 
sion, and  in  the  law  restricting  the  height 
of  buildings  near  the  state  house  (see 
Parker  y.  Com.  178  Mass.  199,  59  N.  E. 
634),  for  statutory  proyisions  auUiorizing 
such  suits. 

The  question,  for  what  the  statute  giyes 
compensation,  is  a  matter  of  construction. 

Ltneoln  y.  Com.  164  Mass.  368,  41  N.  E. 
489. 

The  petitioner's  claim  is  within  the  stat- 
ute. 

The  essential  point  is  that  he  should  haye 
an  established  business  on  land  in  West 
Boylston. 

NeUon  y.  Boston  d  M,  R,  Co.  155  Mass. 
S66,  29  N.  E.  586. 

Tlie  destruction  of  business  is  not  a  tak- 
ing of  property,  and  the  decisions  as  to  the 
measure  of  damages,  made  in  the  case  of 
tAkings,  are  not  applicable  here. 

Bawyer  y.  Metropolitan  Water  Boards  178 
Mass.  267,  59  N.  E.  658. 

The  rule  of  damages  in  this  ease  is  sub- 
stantially the  same  as  if  the  petitioner  were 
suing  a  railway  or  municipal  corporation 
for  a  physical  injury  which  affected  his  ca- 
pacity to  practise  his  profession,  as  in  tfel- 
9tm  y.  Boston  d  M.  R.  Co.  155  Mass.  356^  20 
N.  E.  686. 

Braithvxiite  y.  Hall,  168  Mass.  38,  46  N. 
E.  398:  Murdoch  y.  New  York  d  B.  Des- 
patch Exp.  Co.  167  Mass.  549,  46  N.  K  57 ; 
jAike  Shore  d  M.  8.  R.  Co.  v.  Frantz,  127 
Pa.  297,  4  L.  R.  A.  389,  18  Atl.  22;  Copson 
▼.  New  York,  N.  E.  d  H.  R.  Co.  171  Mass. 
233,  50  N.  E.  613 ;  Rooney  y.  New  York,  N. 
B.  d  H.  R.  Co.  173  Mass.  222,  53  N.  E.  435. 

Messrs.  James  Mott  Hallowell  and 
Artlmr  W.  DeGoosli,  for  the  Common- 
wealth : 

The  plaintiff  did  not  own  an  established 
business  on  land  in  the  town  of  West  Boyl- 
ston. 

Ex  parte  Breull,  L.  R.  16  Ch.  Div.  484. 

The  proyision  under  which  this  case  arises 
is  unconstitutionaL 
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The  legislature  would  not  have  the  right 
to  levy  taxes  except  for  public  purposes. 

Citizens*  8av.  d  L.  Asso.  v.  Topeka,  2h 
Wall.  655,  22  L.  ed.  455;  Dill.  Mun.  Corp. 
4th  ed.  §  153;  Cooley,  Const.  Lim.  6th  ed. 
p.  264,  note. 

The  legislature  cannot  raise  money  by  tax- 
ation to  make  a  gift  to  an  individual  for  his 
private  use. 

Hooper  v.  Emery,  14  Me.  375;  Lowell  v. 
Boston,  111  Mass.  454,  15  Am.  Kep.  39; 
Feldman  v.  Charleston,  23  S.  C.  57,  55  Am. 
Hep.  6 ;  Opinion  of  the  Justices,  58  Me.  590 ; 
Allen  V.  Jay,  60  Me.  124,  11  Am.  Rep.  185; 
Citizens*  8av.  d  L.  Asso.  v.  Topeka,  20  Wall. 
655,  22  L.  ed.  455;  Parkershurg  v.  Brovm, 
106  U.  S.  487,  27  L.  ed.  238,  1  Sup.  a.  Rep. 
442;  Cole  y.  La  Omnge,  113  U.  S.  1,  28  L. 
ed.  896,  5  Sup.  Ct.  Rep.  416;  Mather  v.  Ot- 
tawa, 114  111.  659,  3  N.  E.  216;  Jenkins  y. 
Andover,  103  Mass.  94;  8tate  ew  rel.  Orif- 
fith  y.  Osawkee  Twp.  14  Kan.  418,  19  Am. 
Rep.  99;  Opinion  of  the  Justices,  155  Mass. 
598,  16  L.  R.  A.  809,  30  N.  E.  1142;  Free- 
land  Y.  Eastings,  10  Allen,  570;  Kingman 
y.  Brockton,  153  Mass.  255,  11  L.  R.  A.  123, 
26  N.  E.  998;  Lowell  v.  Oliver,  8  Allen,  247; 
Mead  v.  Acton,  139  Mass.  341,  1  N.  E.  413; 
Hanson  y.  Vernon,  27  Iowa,  28,  1  Am.  Rep. 
215;  People  ew  rel.  Detroit  d  E.  R.  Co.  v. 
Salem  Twp.  Board,  20  Mich.  452,  4  Am. 
Rep.  400;  Concord  R.  Co.  y.  Qreely,  17  N. 
H.  47;  Sharpless  v.  Philadelphia,  21  Pa. 
147,  59  Am.  Dec.  759;  Whiting  y.  Sheboy- 
gan d  F.  du  L.  R.  Co.  25  Wis.  167,  3  Am. 
Rep.  30;  Bloodgood  y.  Mohawk  d  H.  R.  R. 
Co.  18  Wend.  9,  31  Am.  Dec.  313;  Dill. 
Mun.  Corp.  4th  ed.  SS  159,  508;  Cooley, 
Taxn.  chap.  4;  Lowell  y.  Boston,  111  Mass. 
454,  15  Am.  Rep.  39. 

No  individual  in  West  Boylston  has  suf- 
fered any  special  damace,  as  distinct  from 
the  damsLge  suffered  by  tne  public  in  general. 

Willard  y.  Cambridge,  3  Allen,  574. 

It  cannot  be  said  the  individuals  and  firms 
coming  within  the  provisions  of  the  statute 
have  any  moral  or  equitable  claims  which 
the  legislature  has  a  right  to  recognise,  for 
the  commonwealth  has  not  taken  or  de- 
stroyed anything  which  they  owned. 

Wilkinson  v.  Cheatham,  43  Ga.  258; 
Cooley,  Taxn.  ckap.  4,  p.  91. 

Holmes,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  petition  brought  by  a  practising 
physician  to  recover  for  damage  to  his  busi- 
ness by  the  carrying  out  of  the  metropoli- 
tan water  supply  act.  Stat.  1895,  cnap. 
488,  §  14.  The  case  was  referred  to  a  com- 
miA^ion.  It  reports  that  the  plaintiff  lived 
and  had  his  office  in  West  Boylston  and  had 
a  practice  which  extended  through  that  and 
some  neighboring  towns.  The  taking  of  land 
at  West  Boylston  necessarily  affected  his 
business  to  a  considerable  extent,  and  the 
damages  are  assessed  at  alternative  sums 
according  to  the  rules  suggested  by  the  plain- 
tiff and  defendant  respectively.  The  ques- 
tions of  law  arising  on  the  report  were  re- 
served by  one  of  the  justices  for  the  oon« 
sideraticm  of  the  full  court. 
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The  commonwealth  in  the  first  place  con- 
tends that  the  material  portion  of  the  stat- 
ute, if  it  applies  to  cases  like  this,  is  un- 
constitutional. The  ground  seems'  to  be  that 
taxes  cannot  be  levied  for  purposes  of  this 
sort,  except  to  pay  for  property  taken  or 
destroyed,  and  that  the  business  of  a  doe- 
tor  is  not  properly  within  the  principle.  The 
test  of  what  may  be  reauired  to  be  paid  for 
if  destroyed  or  damaged  imder  the  power  of 
eminent  domain  is  not  whether  tne  same 
thing  could  have  been  sold,  nor  is  it  whether 
the  destruction  or  harm  could  have  been  au- 
thorized without  a  provision  for  payment. 
Very  likely  the  plaintiff's  rights  were  of  a 
kind  that  might  have  been  damaged,  if  not 
destroyed,  without  the  constitutional  neces- 
sity of  compensation.  But  some  latitude  is 
allowed  to  the  legislature.  It  is  not  forbid- 
den to  be  just  in  some  cases  where  it  is  not 
required  to  be  by  the  letter  of  paramoimt 
law.  We  think  it  so  plain  that,  as  was  as- 
sumed by  everybody  in  Savyyer  v.  Metropol- 
itan Water  Board,  178  Mass.  267,  69  N.  E. 
658,  the  provision  is  constitutional,  that  we 
prefer  to  say  so  without  stopping  to  consider 
whether  the  question  is  open.  See  Opinion 
of  the  Justices,  175  Mass.  599,  49  L.  R.  A. 
664,  67  N.  E.  675;  Ouilford  v.  Chenango 
County,  13  N.  Y.  143,  149;  People  ea>  rel. 
Blanding  v.  Burr,  13  Cal.  343;  United  States 
V.  Realty  Co.  163  U.  S.  427,  41  L.  ed.  215, 
16  Sup.  Ct.  Rep.  1120;  Quthrie  Nai.  Bank 
V.  Guthrie,  173  U.  S.  528,  636,  637,  43  L.  ed. 
796,  800  19  Sup.  Ct.  Rep.  513;  New  Orleans 
V.  Clark,  96  U.  S.  644,  24  L.  ed.  621. 

Next  it  is  contended  that  the  plaintiff  was 
not  an  "indivi4ual  .  .  .  owning  .  .  . 
an  established  business  on  land  in  the  town 
of  West  Boylston"  within  the  meaning  of 
Stat.  1896,  chap.  488,  §  14.  A  majority  of 
the  court  does  not  see  why  not.  The  defend- 
ant cites  Ex  parte  Breull,  L.  R.  16  Ch.  Div. 
484,  for  the  proposition  that  the  word  "bus- 
iness" has  no  definite  technical  meaning.  We 
agree,  and  think  it  quite  wide  enough  to  in- 
clude the  practice  of  a  doctor.  It  is  sug- 
gested that  the  practice  was  not  establish^ 
on  land  in  West  Boylston.  It  is  true  that  a 
doctor  can  give  advice  elsewhere  than  in 
his  ofiice,  and  that  in  fact  he  does  so  to  a 
greater  extent  than  a  shopkeeper  sells  his 
goods  outside  his  shop.  But  no  less  than  a 
shopkeeper  a  doctor  usually  has,  as  the 
plaintiff  had,  a  locally  established  center  to 
which  patients  resort,  and  from  which  he 
goes  his  rounds.  There  is  even  a  certain 
amount  of  salable  goodwill,  as  is  made  fa- 
miliar to  us  by  English  law  and  literature, 
as  well  as  by  an  occasional  case  in  our  own 
reports.  Smith  v.  Bergengren,  163  Mass. 
236,  10  L.  R.  A.  768,  26  N.  E.  690. 

The  defendant  demanded  a  finding  or  rul- 
ing that  the  plaintiff's  business  was  not  de- 
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creased  in  value  by  the  earf^g  out  of  th« 
act,  because  of  the  figures  eiven  for  his  in- 
come in  1894  and  1895,  and  later.  But  the 
commission  may  have  found,  and,  for  all 
that  we  can  see,  rightly,  that  the  diminution 
of  income  before  April  1,  1896,  was  due  to 
precautions  taken  by  the  plaintiff  in  antici- 
pation of  the  change,  and  we  are  unable  to 
say  that  the  defendant's  request  should  have 
been  granted. 

The  defendant  next  contends  that  the 
measure  of  damages  is  the  difference  in  the 
market  value  of  the  business  between  April 
1,  1896,  and  after  the  act  was  carried  out. 
This  recurs  to  the  notion  that  the  only  inter- 
ests which  the  law  w^ill  recognize  are  sala- 
ble, and  that  the  plaintiff  can  recover  only 
for  such  goodwill  as  might  have  been  trans- 
ferred for  cash.  The  word  "owning"  in  the 
statute  is  invoked.  We  shall  not  speculate 
whether  ownership  of  an  equitable  life  es- 
tate would  be  denied  to  a  legatee  deprived 
of  the  right  of  alienation.  It  is  enough  to 
say  that,  if  the  plaintifTs  business  is  within 
the  protection  of  the  act,  and  "is  decreased 
in  value,"  damages  are  to  be  paid  for  "such 
injury,"  that  is  to  say,  for  the  actual  de- 
crease in  value  of  that  business,  not  for  the 
decrease  in  the  value  of  such  elements  in  it, 
only,  as  admitted  of  being  sold.  Thei^  is  no 
practical  difficulty  in  the  way  of  carrying 
out  the  statute  according  to  its  meaning. 
The  money  value  of  the  plaintiff's  business 
could  be  estimated,  even  though  absolutely 
persona]  to  himself. 

But  the  rule  suggested  by  the  petitioner 
also  seems  to  us  unsafe  on  the  facts  before 
us.  The  damage  theoretically  would  be  the 
difference  in  value  between  the  business  aa 
it  had  been  and  as  it  was  left.  Perhaps  it 
might  be  reached  by  taking  the  difference  in 
value  between  the  business  carried  on  as  it 
was  in  West  Boylston  and  a  similar  business 
carried  on  by  the  plaintiff  in  the  nearest 
available  place,  bearing  in  mind  the  effect 
of  requiring  all  West  Boylston  patients  to 
move.  It  may  be  that  the  commission  will 
find  as  a  practical  matter  that  the  method 
mp:gested  by  the  petitioner  is  as  near  as  can 
Se  got  to  the  thing  to  be  determined,  but  as 
Ml e  case  stands  we  do  not  feel  warranted  in 
idopting  it.  The  commission  has  not  said 
Mmt  it  could  not  make  an  estimate  on  more 
obviously  correct  principles.  ^  It  has  confined 
itself  to  finding  the  damages 'according  to  the 
rules  suggested  on  the  two  sides. 

A  request  for  a  ruling  that  what  the  peti- 
tioner had  earned  as  a  specialist  since  his 
\bandonment  of  his  general  practice  could 
not  be  considered,  went  too  far.  Undoubt- 
(?dly  the  evidence  was  not  very  important, 
and  probably  it  was  not  regarded  aa  Im- 
ing  so. 

Report  recommitted. 
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Be  PeUtion  of  Philip  LITTLE. 

< Mich ) 

A  prisoner  «li«rfred  ^rltb  vlol»tton  of 
tlie  Pedera.!  la^rs,  who  Is  transferred 
from  one  state  to  another  for  trial  under 
process  from  a  Federal  court,  may  be  turned 
OTer  to  the  authorities  of  the  latter  state  for 
trial  upon  a  charge  of  violation  of  Its  laws, 
-without  being  afforded  an  opportunity  to  re- 
turn to  the  former  state. 

(February  11,  1902.) 

PETITION  for  a  writ  of  habeas  corpus  to 
obtain  the  release  of  petitioner  from  the 
•custody  of  the  sheriff  of  Montcalm  County 
to  which  he  had  be^  committed  under  a 
•charge  of  burglary.    Denied. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bitolii^y  MnTphy,  St  Phelaa 
^or  petitioner. 

Mr.  Frmnk  A.  MiUer,  for  the  People: 

Where  a  person  is  indicted  for  a  certain 
ofTense,  and  extradited  from  another  state, 
he  may  be  indicted,  held,  and  tried  for  an- 
other offense  without  first  having  a  reason- 
able opportunity  to  return  to  the  state 
whence  ne  was  extradited. 

State  V.  Kealy,  89  Iowa,  94,  56  N.  W. 
283;  State  v.  Ross,  21  Iowa,  467;  State  v. 
Stewart,  60  Wis.  687,  50  Am.  Kep.  388,  19 
N.  W.  429;  Earn  ▼.  State,  4  Tex.  App.  645; 
^tate  V.  Brewster,  7  Vt.  118;  Dow*s  Case, 

18  Pa.  37;  State  v.  Weneel,  77  Ind.  428; 
Ker  V.  People,  110  111.  627,  61  Am.  Rep. 
706;  Carr  v.  State,  104  Ala.  4,  16  So.  150; 
Petyple  ex  rel.  Post  ▼.  Cross,  135  N.  Y.  636, 
32  N.  E.  246,  64  Hun,  348,  19  N.  Y.  Supp. 
•271 ;  Williams  v.  Weher,  1  Colo.  App.  191, 
28  Pac.'21;  Com.  ▼.  Wright,  158  Mass.  149, 

19  L.  R.  A.  206,  33  N.  E.  82;  State  v.  Pat- 
tason,  116  Mo.  605,  22  S.  W.  696;  Adriance 
V.  Lagrave,  59  N.  Y.  110,  17  Am.  Rep.  317; 
ViUted  States  v.  Caldwell,  8  Blatchf.  131, 
Fed.  CaiT.  No.  14,707 ;  United  States  v.  L'aw- 
^rence,  13  B]at<^f.  296;  Fed.  Cas.  No.  16,573; 
People  V.  Rows,  4  Park.  Crim.  Rep.  253. 

A  fugitive  from  justice,  extradited  under 
the  Constitution  and  laws  of  the  United 
States  on  the  charge  of  the  commission  of 
a  specific  crime,  and  discharged  therefrom, 
can  be  held  by  the  courts  of  that  state  to 
which  he  is  surrendered  for  another  and  en- 
tirely different  crime. 

Re  Noyes  (U.  S.  D;  C.  N.  J.)  IT  Alb.  L. 
J.  407;  ie6  Miles,  52  Vt  609;  Ham  v.  State, 
4  Tex.  App.  645;  Williams  v.  Bacon,  10 
Wend.  636;  Brouming  v.  Abrams,  51  How. 
Pr.  172;  Bow's  Case,  18  Pa.  37;  State  ex 

NoTB. — For  another  case  In  this  series  hold- 
iDg  to  the  same  effect  as  the  case  above,  see 
Koletor  v.  Slnnen   (Wla)   7  L.  R.  A.  817. 

As  to  right  to  try  person  brought  from  an- 
other state  on  a  requisition  to  answer  for  a 
crime,  for  another  crime  which  he  has  com- 
'viltted,  see  note  to  Com.  v.  Wright  (Mass.)  19 
L.  R.  A.  206;  also  Held  v.  Ham  (Minn.)  21 
l^  R.  A.  232;  and  State  v.  McNaspy  (Kan.) 
38  L.  R.  A.  756. 
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rel.  Petry  v.  Leidigh,  47  Neb.  126,  66  N. 
W.  308;  Lascelles  v.  Georgia,  148  U.  S.  537, 
37  L.  ed.  649,  13  Sup.  Ct.  Rep.  687;  Ker 
V.  Illinois,  119  U.  S.  436,  30  L.  ed.  421,  7 
Sup.  Ct.  Rep.  225;  Mahon  v.  Justice,  127 
U.  S.  700,  32  L.  ed.  283,  8  Sup.  Ct.  Rep. 
1204;  CooJfc  V.  Hart,  146  U.  S.  183,  36  L.  ed. 
934,  13  Sup.  Ct.  Rep.  40;  Kentucky  v.  Den- 
nison,  24  How.  66,  101,  102,  16  L.  ed.  717, 
727;  Ex  parte  Reggel,  114  U.  S.  642,  29  L. 
ed.  250,  5  Sup.  a.  Rep.  1148;  Re  Walker, 
61  Neb.  803,  86  N.  W.  510. 

A  man  cannot  claim  immimity  from  ex- 
tradition proceedings  because  he  was  in- 
duced to  come  into  the  state  by  falsehood 
and  stratagem. 

Ex  parte  Brown,  28  Fed.  653. 

Nor  is  it  any  objection  to  his  extradition 
that  he  was  kidnapped  and  brought  into  the 
state  illegally  and  against  his  will. 

Ker  V.  People,  110  111.  627,  51  Am.  Rep. 
706,  119  U.  S.  436,  30  L.  ed.  422,  7  Sup.  Ct. 
Rep.  225;  Lascelles  v.  (Georgia,  148  U.  8. 
537,  642,  37  L.  ed.  549,  651,  13  Sup.  Ct.  Rep. 
687,  Affirming  90  6a.  347,  16  S.  E.  945;  Re 
Mahon,  34  Fed.  526;  United  States  v. 
French,  1  Gall.  1,  Fed.  Cas.  No.  15,165;  Re 
Fox,  61  Fed.  427;  People  ex  rel.  Post  v. 
Cross,  135  N.  Y.  536,  32  N.  E.  246;  Wil- 
liams v.  Weher,  1  Colo.  App.  191,  28  Pac. 
21;  Com.  v.  Wright,  158  Mass.  149,  19  L. 
R.  A.  206,  33  N.  E.  82;  State  v.  Patterson, 
116  Mo.  505,  22  S.  W.  696;  State  v.  Clover, 
112  N.  C.  896,  17  S.  E.  525. 

Before  the  state  should  forego  its  right 
to  try  or  punish  for  violation  of  its  laws 
when  the  offender  is  found  within  its  juris- 
diction there  should  be  some  plain  and  very 
positive  duty.  But  whatever  may  be 
thought  of  the  considerations  which  should 
influence  the  executive  department  of  the 
state,  the  courts  must  administer  the  law  as 
they  find  it,  without  regard  to  any  supposed 
rights  of  other  states  not  defined  by  law, 
and  not  asserted  before  them  by  the  proper 
authority. 

2  Moore,  Extradition,  ed.  1891,  §§  516, 
642-644  et  seq.;  Rorer,  Interstate  I^w, 
227;  Hawley,  IntersUte  Extradition,  1890, 
79  et  seq.;  1  Bishop,  Crim.  Proc.  §  2245; 
People  ex  rel.  Post  v.  Cross,  135  N.  Y.  536, 
32  N.  E.  246,  64  Hun,  348,  19  N.  Y.  Supp. 
271;  Williams  v.  Weher,  1  Colo.  App.  101, 
28  Pac.  21;  Ham  v.  State,  4  Tex.  App.  645; 
State  V.  Stewart,  60  Wis.  587,  50  Am.  Rep. 
388,  19  N.  W.  429;  Re  Noyes  (U.  S.  D.  C. 
N.  J.)  17  Alb.  L.  J.  407;  Lascelles  v.  Geor- 
gia, 148  U.  S.  537,  37  L.  ed.  549,  13  Sup. 
Ct.  Rep.  687;  Com.  v.  Wright,  168  Mass. 
149,  19  L.  R.  A.  206,  33  N.  E.  82. 

Upon  the  question  whether  the  same  rule 
shall  be  applied  to  what  has  been  called  the 
extradition  between  states  of  the  United 
States  under  the  Constitution  of  the  United 
States  the  decisions  are  not  uniform,  but 
tlie  weight  of  authority  seems  to  be  that  the 
rule  is  not  applicable. 

People  ex  rel.  Post  v.  Cross,  135  N.  Y. 
536,  32  N.  E.  246;   Ham  v.  State,  4  Tex. 
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App.  645;  State  ▼.  Stewart,  60  Wis.  587,  50 
Am.  Rep.  388,  19  N.  W.  429;  Waterman  v. 
State,  116  Ind.  51,  18  N.  E.  63. 

Mr.  Cliarlea  W.  MoCHLll,  with  Mr.  Hor- 
aoe  M«  OreBt  Attorney  General,  aUo  for 
.  the  People: 

A  person  extradited  from  one  state  to  an- 
other may  be  tried  in  the  demanding  state 
for  any  offense  whatever,  whether  it  is 
named  in  the  warrant  of  extradition  or  not. 

Hawley  &  McGregor,  Grim.  Law,  p.  75; 
Lascelles  y.  Georgia,  148  U.  S.  537,  37  L. 
ed.  549,  13  Sup.  Ct.  Rep.  687;  State  v. 
Kealy,  89  Iowa,  94,  56  N.  W.  283;  State  v. 
Rosa,  21  Iowa,  467;  State  v.  Steicart,  60 
Wis.  587,  50  Am.  Rep.  388,  19  N.  W.  429; 
Ham  v.  State,  4  Tex.  App.  645;  State  v. 
Bretcster,  7  Vt.  118;  Dotc'e  Case,  18  Pa.  37; 
State  V.  Wenzel,  77  Ind.  428;  Ker  v.  People, 
110  111.  627,  51  Am.  Rep.  706,  119  U.  S. 
436,  30  L.  ed.  421,  7  Sup.  Gt.  Rep.  225; 
Re  Mahon,  34  Fed.  525;  Re  Walker,  61  Neb. 
803,  86  N.  W.  510;  Lascelles  v.  State,  90 
Ga.  347,  16  S.  E.  945;  People  ew  rel.  Post  v. 
Cross,  135  N.  Y.  536,  32  X.  E.  246;  Re 
Miles,  52  Vt..609;  Re  Fox,  51  Fed.  427; 
Com.  y.  Wright,  158  Mass.  149,  19  L.  R.  A. 
206,  33  N.  £.  82;  State  v.  Patterson,  116 
Mo.  505,  22  S.  W.  696;  Harland  ▼.  Terri- 
tory, 3  Wash.  Terr.  131,  13  Pac.  453;  Wil- 
liams Y.  Weher,  1  Colo.  App.  191,  28  Pac 
21;  State  Y.  Glover,  112  N.  G.  896,  17  S.  E. 
525;  People  eo  rel.  Suydam  y.  Sennott  (111.) 
20  Alb.  L.  J.  230;  Hackney  y.  Welsh,  107 
Ind.  253,  57  Am.  Rep.  101,  8  N.  E.  141; 
Mahon  v.  Justice,  127  U.  S.  700,  32  L.  ed. 
283,  8  Sup.  Gt  Rep.  1204;  State  y.  Glover, 
112  N.  G.  897,  17  S.  E.  525;  State  v.  Smith, 
1  Bail.  L.  283,  19  Am.  Dec.  679. 

'  Grmat,  J.,  delivered  the  opinion  of  the 
court: 

The  petitioner  is  confined  in  the  jail  of 
Montcalm  county  under  a  complaint  and 
warrant  charging  him  with  the  crime  of 
burglary,  committed  in  that  county.  He 
seeks  release  upon  the  writ  of  habeas  cor- 
pus, for  the  reason  that  at  the  time  of  his 
arrest  for  this  crime  he  was  confined  in  the 
jail  of  Kent  county,  Michigan,  under  a  war- 
rant issued  from  the  United  States  court 
for  the  northern  district  of  Ohio,  charging 
him  with  the  crime  of  robbery  of  postofficea 
in  Michigan,  and,  under  the  order  of  the 
United  States  court  in  Ohio,  removing  him 
to  the  United  States  court  for  the  western 
district  of  Michigan,  to  await  the  action  of 
the  grand  jury  upon  said  alleged  offense. 
The  marshal  of  the  United  States  court  for 
the  western  district  of  Michigan,  upon  the 
request  of  the  sheriff  of  Montcalm  county, 
and  the  presentation  to  him  of  the  warrant 
for  the  petitioner's  arrest,  surrendered  him 
to  the  jurisdiction  of  the  state  courts  for 
examination  and  trial.  His  counsel  insist 
that  upon  his  release  by  the  United  States 
marshal  he  was  entitled  to  return  to  the 
state  of  Ohio,  whence  he  was  brought  under 
the  order  and  judgment  of  the  Federal 
court ;  that  he  was  by  law  entitled  to  a  rea- 
sonable time  and  opportunity  to  return,  and 
was,  during  that  time,  privileged  from  ar- 
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rest  by  the  authorities  of  the  state  court. 
Gourts  have  shown  no  inclination  to  scru- 
tinize too  closely  the  means  used  by  police 
officers  to  secure  fugitives  from  justice  and 
brine;  them  before  uie  courts  for  trial.  It. 
has  been  repeatedly  held  that,  when  all^;ed 
criminals  are  brought  by  force  or  by  false 
representation,  or  even  by  abuse  of  process, 
from  one  jurisdiction  to  which  they  have 
fled,  into  another,  the^  are  not  entitled  to- 
return  to  the  jurisdiction  whence  they  were- 
taken.  Re  Mahon,  34  Fed.  525,  528;  Las- 
celles V.  Georgia,  148  U.  S.  537,  543,  37  L. 
ed.  549,  550,  13  Sup.  Gt.  Rep.  687,  and  au- 
thoritieo  there  cited.  The  prisoner,  upoi» 
bein^  discharged  by  the  United  States  au- 
thorities, would  not  be  entitled  to  return  to> 
Ohio,  even  if  he  had  been  extradited.  It  is- 
just  to  counsel  to  say  that  they  do  not  in- 
tend to  carry  their  argument  to  this  extent. 
If  extradited  for  larceny,  and  discharged^ 
and  a  charge  of  murder  had  been  lodged 
against  him,  he  would  not  be  absolutely  re- 
leased, and  given  the  opportimity  to  escape- 
trial  upon  the  more  heinous  offense.  What 
counsel  mean  to  say  is  this:  That  the 
United  States  marshal  would  take  him  back, 
to  Ohio,  and  there  retain  him  until  the  nec- 
essary papers  could  be  obtained  from  the 
governor  of  Michigan  for  his  return  to  thi» 
state  to  be  tried.  This  would  be  an  idle 
ceremony. 

No  question  of  treaty  stipulation  is  in- 
volved. Petitioner  has  not  been  extradited. 
He  was  brought  to  this  state  under  a  United 
States  warrant,  arrested  in  one  jurisdicti<Hi, 
where  the  crime  was  not  committed,  and 
transferred  to  another  jurisdiction,  where 
the  crime  was  committed,  for  appropriate 
action.  But,  if  the  case  were  to  be  disposed 
of  upon  the  rules  governing  extradition  pro- 
ceedings, the  controversy  has  been  settled 
by  Lascelles  v.  Georgia,  148  U.  S.  537,  543,. 
37  L.  ed.  549,  550,  13  Sup.  Gt  Rep.  687. 
This  is  a  Federal  question,  and  the  decision 
there  made  is  binding,  no  matter  what  the 
previous  decisions  of  this  court  may  have 
been.  Before  the  decision  of  that  case  the 
aillthorities  had  been  divided,  though  we 
think  the  clear  weight  of  authority  was 
against  the  contention  on  behalf  of  peti- 
tioner. It  was  there  expressly  decided  that 
"a  fugitive  from  justice,  surrendered  by  one 
state  upon  the  demand  of  another,  is  not 
protected  from  prosecution  for  offenses- 
other  than  that  for  which  he  was  rendered 
up,  but  may,  after  being  restored  to  the  de- 
manding state,  be  lawfully  tried  and  pun- 
ished for  any  and  all  crimes  committed 
within  its  territorial  jurisdiction,  either 
before  or  after  extradition."  Gounsel  for 
the  prisoner  rely  upon  Re  Cannon,  47  Mich. 
481,  11  N.  W.  280.  Gannon  was  extradited 
as  a  fugitive  from  justice  for  a  crime  which 
was  the  proper  subject  of  extradition.  Upon 
being  brought  within  the  jurisdiction  of 
Michigan,  he  was  at  once  discharged,  and 
proceeding^  for  bastardy  commenced  against 
him,  growing  out  of  the  same  facts  as  those 
involved  in  the  criminal  charge.  The  court 
held  (citing  authorities)  that  bastardy 
proceedings   were   not   criminal,   but   civile 
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The  rule  is  universal  that  one  is  privileged 
from  arrest  on  civil  process  when  he  is 
broiight  into  another  jurisdiction,  either  as 
a  witness  or  litigant,  in  obedience  to  the 
process  of  the  court.  The  law  gives  him 
sufficient  time  to  withdraw  from  the  juris- 
diction into  which  he  is  thus  forced  to  come 
before  he  is  subject  to  civil  process.  Only 
when  he  voluntarily  enters  within  the  juris- 
diction of  that  court,  or  remains  after  he 
has  had  sufficient  time  to  depart  therefrom, 
can  he  be  made  the  subject  of  civil  process. 
In  civil  suits  the  defendant  is  entitled  by 
law  to  be  sued  within  the  jurisdiction  of  his 
domicil,  unleto  by  his  own  act  he  places 
himself  within  the  jurisdiction  of  the  domi- 
cil of  his  adversary.  This  is  not  the  rule, 
however,  in  criminal  cases,  which  must  be 
tried  within  the  county  and  state  where  the 
crime  is  committed.  jDue  protection  to  so- 
ciety against  criminals  forbids  that  they 
should  be  thus  privileged  from  arrest  for 
crimes,  and  opportunity  given  them  to  es- 
cape. A  criminal  acquires  no  right  of  asy- 
lum in  a  state  to  whieh  he  has  fled.    The 


court  in  Re  Cannon  were  not  discussing  a 
case  involving  a  criminal  arrest,  but  only  aik 
arrest  upon  civil  process.  This  is  equally 
true  of  People  ex  rel.  Waiaon  v,  Detroit 
Super,  Ct.  Judge,  40  Mich.  729,  cited  in  tJie 
opinion  in  CcMnon'a  Case,  The  lansuage 
used  in  each  case  was  entirely  applicable  to- 
the  facts,  and,  if  anything  was  said  which 
can  be  construed  into  applying  to  arrests- 
for  crime,  it  must  be  regarded  as  d/idum,. 
The  decision  in  that  case  would  undoubtedly^ 
have  been  the  same  if  the  case  of  Laacelles^ 
V.  Georgia  had  been  decided.  Some  of  the' 
language  might  possibly  have  been  modified; 
or  not  used  at  all.  This  being  a  Federal 
question,  as  above  stated,  and  no  such  ques- 
tion being  in  fact  involved  in  Cannon's  and 
Watson's  Cases,  we  feel  compelled  to  follow 
the  decision  of  the  Supreme  Court  of  the 
United  States. 

The  prisoner  is  therefore  remanded. 

Lobs,  J.,  did  not  sit    The  other  Justicen 
concurred. 
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STATE   of  Minnesota  ew  rel,  Wallace   B. 
DOUGLAS  et  oi. 

V. 

William  P.  WESTFALL. 
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•Chapter  237,  Lavrs  1901,  provldlns  for 
tbe  Torrens  STsteaa  of  reslstertns 
land  titles.  Is  not  unconstitntional  In  that 
It  is  special  legislation ;  nor  in  that  It  de- 
prives tlie  owner  of  his  interest  in  land  wltb- 
oot'dne.process  of  law  ;  nor  in  that  it  violates 
article  3  of  the  Constitution,  vesting  the 
powers  of  government  in  three  distinct  de- 
partments; nor  in  that  examiners  of  title 
provided  for  by  the  act  are  appointed  by  the 
court,  and  not  elected  as  county  officers  are 
required  to  be  by  |  4,  art.  11,  Const. 

(February  14,  1902.) 

PETITION  for  a  writ  of  quo  warranto  to 
determine  respondent's  right  to  the  of- 
fice of  examiner  of  land  titles.  Writ 
quashed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  W.  B.  Douglas,  Attorney  Gen- 
eral, and  Cliilda,  Edserton,  Sc  Wiok- 
wire,  for  relator: 

The  legislature  is  not  authorized  by  the 
Constitution  to  classify  counties  for  the 
purposes  expressed  in  chapter  237,  Laws 
139L 
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Nom. — As  to  constitutionality  of  land  regis- 
tration acts,  see  People  ew  rel.  Kern  v.  Chase 
I  111.)  36  L.  R.  A.  103 ;  State  em  rel.  Monnett 
T.  Guilbert  (Ohio)  88  L.  R.  A.  519 :  People  ex 
rel.  Deneen  v.  Simon  (111.)  44  L.  R.  A.  801; 
and  Tyler  v.  Registration  Ct.  Judges  (Mass.) 
51  L.  R.  A.  433,  dismissed  In  179  U.  S.  405, 
4r»  1..  ed.  252. 
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State  ew  rel.  Courthouse  d  City  Ealf 
Comrs,  V.  Cooley,  66  Minn.  550,  68  N.  W. 
150;  Alexander  v.  Duluth,  57  Minn.  49,  6a 
N.  W.  8C6;  State  ex  rel  Duluth  v.  St,  LouU 
County  Diet,  Ct,  61  Minn.  647,  64  N.  W. 
190;  State  em  rel,  Atty,  Oen,  v.  Hawkins, 
44  Ohio  St  108,  6  N.  £.  228;  State  ex  rel. 
Columbus  v.  Mitchell,  31  Ohio  St  692; 
State  V.  Pugh,  43  Ohio  St  98,  1  N.  E.  439; 
McOill  V.  Stute,  34  Ohio  St  228;  Bronson 
V.  Obm-lin,  41  Ohio  St  481,  62  Am.  Kep.. 
90;  Darling  v.  Rodgers,  7  Kan.  692;  Robin- 
son V.  Perry,  17  Kan.  248;  Dundee  Mortg. 
Trust  Invest,  Co.  v.  School  Dist.  No.  1,  10 
Sawy.  52,  21  Fed.  151;  State  ex  rel.  Ran- 
dolph V.  Wood,  49  N.  J.  L.  85,  7  Atl.  286; 
State  ex  rel.  Richards  v.  Hammer,  42  N.  J. 
L.  436;  Dunne  v.  Kansas  City  Cable  R.  Co. 
131  Mo.  6,  32  S.  W.  641;  State  ex  rel.  Atty, 
Oen.  V.  Miller,  100  Mo.  449,  13  S.  W.  677 ; 
State  ex  rel.  Dickason  v.  Marion  County 
Ct.  128  Mo.  442,  30  S.  W.  103,  31  S.  W. 
23;  Mumane  v.  St.  Louis,  123  Mo.  491,  27 
S.  W.  711;  State,  Long  Branch  Police,  Pros- 
ecutor, V.  Sloane,  49  N.  J.  L.  356,  8  Atl.  101 ; 
Ayars's  Appeal,  122  Pa.  278,  2  L.  R.  A.  577,. 
16  Atl.  366;  Davis  v.  Clark,  106  Pa.  377; 
Weinman  v.  Wilkinsburg  d  E.  L.  Pass.  R^ 
Co.  118  Pa.  192,  12  Atl.  288;  Morrison  v. 
Bacherty  112  Pa.  322,  6  Atl.  739;  Re  Ruan 
Street,  132  Pa.  277,  7  L.  R.  A.  193,  19  AtL 
219;  Safe  Deposit  d  T,  Co.  v.  Fricke,  152 
Pa.  231,  25  Atl.  530. 

The  act  is  void  because  it  contemplates- 
the  taking  of  property  without  due  process 
of  law,  in  violation  of  both  the  state  and 
Federal  Constitutions. 

Administrative  and  remedial  process  may 
be  changed  from  time  to  time,  but  only  wiii 
due  regard  to  the  landmarks  established  for 
the  protection  of  the  citizen. 
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Cooley,  Const.  Lim.  5th  ed.  432-435; 
■State  ew  rel.  Monnett  v.  Ouilbert,  56  Ohio 
St.  675,  38  Lw  R,  A.  525,  47  N.  E.  551;  Peo- 
ple ex  rel.  Kern  v.  Chase,  165  111.  527,  36 
L.  K.  A.  105,  46  N.  £.  454;  People  ew  rel. 
Deneen  v.  Simon,  176  111.  165,  44  L.  R.  A. 
«01,  52  N.  E.  910;  Tyler  v.  Registration  Ct. 
Judnes,  175  Mass.  71,  51  L.  R.  A.  433,  55 
N.  £.  812;  Bardwell  v.  Collins,  44  Minn. 
103,  sub  nom.  Bardwell  v.  Anderson,  9  L.  R. 
A.  162,  46  N.  W.  315. 

The  legislature  cannot  require  a  person  in 
the  uninterrupted  enjoyment  of  his  property 
to  commence  an  action  for  the  purpose  of 
vindicating  his  rights  against  some  void 
•claim  existing  merelv  on  paper,  or  to  de- 
clare that  by  his  failure  to  do  so  the  title 
of  his  property  shall  vest  in  the  holder  of 
that  void'  claim,i  who  has  never  been  in  pos- 
cession  under  it. 

Baker  v.  Kelley,  11  Minn.  480,  Gil.  358; 
Feller  v.  Clark,  36  Minn.  340,  31  N.  W.  175. 

The  legislature  cannot  make  the  decree 
of  the  court  confirming  title  in  the  appli- 
cant conclusive  as  against  direct  attack. 

Vaule  V.  Miller,  69  Minn.  445,  72  N.  W. 
452;  Shepherd  v.  Ware,  46  Minn.  178,  48 
N.  W.  773;  Roussain  v.  Patten,  46  Minn. 
508,  48  N.  W.  1 122 ;  Broum  v.  Levee  Comrs. 
50  Miss.  480;  Tyler  v.  Registration  Ct. 
Judges,  179  U.  S.  405,  45  L.  ed.  252,  21  Sup. 
Ct.  Rep.  206. 

The  legislature  cannot  confer  upon  the 
Judiciary  power  to  appoint  examiners  of 
titles. 

Stnte  ex  rel.  Coogan  v.  Barbour,  53  Conn. 
85,  55  Am.  Rep.  65,  22  Atl.  686 ;  Taylor  v. 
<7om.  3  J.  J.  Marsh.  401 ;  Evansville  v.  State 
ex  rel.  Blend,  118  Ind.  443,  4  L.  R.  A.  93,21 
N.  E.  267 ;  People  ex  rel.  Nichols  v.  McKee, 
68  N.  C.  429;  Case  of  Election  Supers.  114 
Mass.  251,  19  Am.  Rep.  341 ;  People  ex  rel. 
Simmons  v.  Sanderson,  30  Cal.  160;  Dickey 
V.  Hurlburt,  5  Cal.  343 ;  State  ex  rel.  Luley 
v.  Simons,  32  Minn.  540,  21  N.  W.  750; 
Peoj)le  ex  rel.  Shumway  v.  Bennett,  29 
Mich.  451,  18  Am.  Rep.  107;  Rockwell  v. 
Fillmore  County,  47  Minn.  219,  49  N.  W. 
«90;  Smith  v,  Strother,  68  Cal.  194,  8  Pac. 
«52;  Butler  v.  State,  97  Ind.  373;  Houseman 
V.  Montgomery,  58  Mich.  364,  25  N.  W.  369; 
Re  Senate,  10  Minn.  78,  Gil.  56;  Vaughn  v. 
Earp,  49  Ark.  160,  4  S.  W.  751 ;  Ex  parte 
OHffiths,  118  Ind.  83,  3  L.  R.  A.  398,  20  N. 
E.  513;  Re  Hathaway,  71  N.  Y.  238;  Fore- 
man V.  Hennepin  County,  64  Minn.  372,  67 
N.  W.  207. 

The  legislature  cannot  make  the  court  a 
registration  office. 

If  the  said  office  can  have  any  existence 
under  the  act,  it  is  a  county  office,  and  must 
be  filled  by  election. 

State  ex  rel,  Loring  v.  Benedict,  15  Minn. 
198,  Gil.  153;  State  ex  rel.  Clark  v.  Stanley, 
m  N.  C.  59,  8  Am.  Rep.  488;  Re  Eatha/way, 
71  N.  Y.  238. 

Messrs.  Snyder  Sc  Gale,  for  respondent: 

A  constitutional  prohibition  against  spe- 
cial legislation  on  a  particular  subject  does 
not  deprive  the  legislature  of  the  power  to 
classify  the  subjects  of  legislation  and  ap- 
ply different  rules  to  the  different  classes. 
57  L.  R.  A. 


State  ex  rel.  Courthou9e  d  City  HaU 
Comrs.  V.  Cooley,  56  Minn.  548,  68  N.  W. 
150;  Nichols  v.  Walter,  37  Minn.  264,  33  N. 
W.  800;  State  ex  rel.  Oblinger  v.  Spaude, 
37  Minn.  322,  34  N.  W.  164;  Lavallee  v.  St. 
Paul,  M.  d  M.  R.  Co.  40  Minn.  249,  41  N. 
W.  974;  Johnson  v.  St.  Paul  d  D.  R.  Co.  43 
Minn.  222,  8  I*  R.  A.  419,  45  N.  W.  166; 
Cobb  V.  Bord,  40  Minn.  479,  42  N.  W.  396; 
Staie  V.  Donaldson,  41  Minn.  74,  42  N.  W. 
781:  Alexander  v.  Duluth,  57  Minn.  47,  58 
N.  W.  866,  77  Minn.  445,  80  N.  W.  623. 

In  determining  whether  the  legislature 
has  adopted  a  proper  basis  of  classification 
under  these  constitutional  restrictions,  the 
courts  have  uniformly  applied  the  same 
tests  which  they  apply  in  determining 
whether  a  law  is  commonly  called  "class 
legislation.*' 

State  ex  rel.  Courthouse  d  City  Hall 
Comrs.  V.  Cooley,  56  Minn.  548,  58  N.  W. 
150;  Barbier  v.  Connolly,  113  U.  S.  27,  28 
L.  ed.  923,  5  Sup.  Ct.  Rep.  357;  Cameron 
V.  Chicago,  M.  d  St.  P.  R.  Co.  63  Minn.  384, 
31  L.  R.  A.  653,  66  N.  W.  652;  State  ex  reL 
Luria  v.  Wagener,  69  Minn.  206,  38  L.  R.  A. 
677,  72  N.  W.  67. 

A  law  is  general  and  uniform  in  its  oper- 
ation which  operates  equally  upon  all  the 
subjects  within  the  class  of  subjects  for 
which  the  rule  is  adopted. 

Nichols  V.  Walter,  37  Minn.  264,  33  N. 
W.  800;  State  ex  rel.  Oblinger  v.  Spaude, 
37  Minn.  324,  34  N.  W.  164;  State  ex  reL 
Richards  v.  Hammer,  42  N.  J.  L.  435. 

Statutes  which  divide  municipal  corpora- 
tions into  classes  according  to  population, 
and  which  embrace  legislation  adapted  to 
the  different  classes,  are  general  in  their  na- 
ture, and  not  a  breach  of  the  constitutional 
prohibition  against  the  enactment  of  spe- 
cial laws. 

State  ex  rel.  Duluth  v.  St.  Louis  County 
Dist.  Ct.  61  Minn.  542,  64  N.  W.  190;  Bowe 
V.  St.  Paul,  70  Minn.  341,  73  N.  W.  184; 
State  ex  rel.  Anderson  v.  Sullivan,  72  Minn. 
127,  75  N.  W.  8;  Murray  v.  Ramsey  County, 
81  Minn.  359,  51  L.  R.  A.  828,  84  N.  W. 
103:  State  ex  rel.  Douglas  v.  Ritt,  76  Minn. 
531,  79  N.  W.  535;  Alexander  v.  Duluth, 
77  Minn.  445,  80  N.  W.  623. 

Every  reasonable  doubt  should  be  re- 
solved in  favor  of  the  constitutionality  of  a 
leg:islative  act. 

State  ex  rel.  Hagestad  v.  Sullivan,  67 
Minn.  379,  69  N.  W.  1094;  State  ex  rel. 
Douglas  v.  Ritt,  76  Minn.  531,  79  N.  W. 
535;  State  ex  rel.  Anderson  v.  Sullivan,  72 
Minn.  127,  75  N.  W.  8. 

The  Minnesota  Torrens  law  applies  with 
more  force,  and  is  needed  much  more,  in  the 
larger  counties  of  the  state  than  in  the 
counties  where  there  are  fewer  transfers, 
and  where  as  a  rule  the  people  of  the  county 
are  familiar  with  the  history  of  the  titles. 

Peebles  v.  Dunn,  157  N.  Y.  528,  43  L.  R. 
A.  247,  52  N.  E.  572;  Boyd  v.  Milwaukee, 
92  Wis.  456,  66  N.  W.  603;  Johnson  v.  Mil- 
waukee, 88  Wis.  383,  60  N.  W.  270. 

The  tenure  by  which  land  within  the 
bounds  of  a  state  is  held,  and  the  manner 
and  form  of  its  acquisition,  transfer,  and 
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^lesoent,  shall  be  determined  and  controlled 
by  the  state  in  which  it  lies. 

Amdt  V.  Origga,  134  U.  S.  316,  33  L.  ed. 
■918,  10  Slip.  Ct.  Rep.  557;  United  States  v. 
Fox,  94  U.  S.  315,  24  L.  ed.  192. 

Due  process  of  law,  generally  speaking, 
is  the  right  of  a  person  to  the  opportunity 
to  be  heard  as  to  his  rights  before  a  compe- 
tent tribunal  to  hear  and  determine  under 
rules  prescribed  oy  law. 

8ta4e  ea  rel.  Blwiedell  v.  Billings,  55 
Minn.  467,  57  N.  W.  206,  794;  Baker  v. 
Kclley,  11  Minn.  480,  Gil.  358. 

The  legislature  may  provide  for  deter- 
mining and  <}uieting  the  title  of  real  estate 
within  the  limits  of  the  state  and  within 
the  jurisdiction  of  the  court,  after  actual 
notice  to  all  known  claimants  and  notice  by 
publication  to  all  other  persons. 

Hamilton  v.  Broim,  161  U.  S.  256,  40  L. 
ed.  691,  16  Sup.  Ct.  Rep.  585;  Shepherd  v. 
Ware,  46  Minn.  174,  48  N.  W.  778;  MoCly 
mond  y.  Noble,  84  Minn.  329,  87  N.  W.  838; 
Tyler  y.  Registration  Ct.  Judges,  175  Mass. 
71,  51  L.  R.  A.  433,  65  N.  E.  812. 

The  provision  binding  possible  claimants, 
who  have  been  omitted  for  any  reason  from 
the  proceedings,  is  also  constitutional  and 
valid,  the  time  allowed  such  persons  being 
a  reasonable  time  in  which  to  present  their 
chums  in  these  proceedings  in  rem. 

Retford  V.  Knight,  11  N.  Y.  308;  State  v. 
Messenger,  27  Minn.  126,  6  N.  W.  457; 
Coalev,  Const  Lim.  6th  ed.  450;  Hill  y. 
Totcnlev,  45  Minn.  169,  47  N.  W.  653; 
Bakery,  Kellcy,  11  Minn.  480,  Gil.  358; 
London  d  N.  W.  American  Mortg.  Co.  v. 
Cnhson,  77  Minn.  394,  80  N.  W.  205,  777; 
Henningsen  v.  Stilhcater,  81  Minn.  217,  83 
N.  W.  983;  Vaule  v.  Miller,  69  Minn.  445, 
72  N.  W.  452;  Whitney  v.  Wegler,  54  Minn. 
235,  55  N.  W.  927. 

By  the  provisions  of  §  1  of  the  law  it  is 
made  optional  with  any  owner  of  real  estate 
to  have  his  title  registered. 

If  the  owner  of  property  consents  to  its 
taking  for  either  a  public  or  a  private  pur- 
pose, ne  cannot  afterward  claim  the  benefit 
of  a  constitutional  provision  prohibiting  the 
takinff  of  such  property  for  either  a  public 
or  pnvate  purpose. 

Embury  y.  Conner,  3  N.  Y.  611,  53  Am. 
Dec.  325;  Rochester  y.  Upham,  19  Minn. 
108,  Qil.  78 ;  McOee  v.  Hennepin  County,  84 
Minn.  472,  88  N.  W.  9;  People  ew  rel.  De- 
neen  v.  Simon,  176  111.  166,  44  L.  R.  A.  801, 
52  N.  E.  910. 

The  provisions  of  the  act  relating  to  the 
appointment  and  services  of  the  examiner 
of  title  are  constitutional. 

Carson  y.  Smith,  5  Minn.  78,  Gil.  58,  77 
Am.  Dec.  539;  Rockwell  v.  Fillmore  County, 
47  Minn.  219,  49  N.  W.  690;  Re  Supreme 
Ct.  Janitor,  35  Wis.  410;  State  ew  rel. 
Hovey  v.  Noble,  118  Ind.  350,  4  L.  R.  A. 
101,  21  N.  E.  244. 

If  the  power  is  extrajudicial  there  is  no 
infringement  of  the  constitutional  provision 
in  question. 

State  ew  rel.  Childs  v.  Griffen,  69  Minn. 
311,  72  N.  W.  117;  Hovey  v.  State  ew  rel. 
Carson,  119  Ind.  395,  21  N.  K.  21. 
67  L.  R.  A. 


The  power  to  appoint  is  not  exclusively 
legislative,  executive,  or  judicial,  but  po- 
litical. 

People  cw  rel.  Orinnell  v.  Hoffman,  116 
111.  587,  56  Am.  Rep.  793,  5  N.  E.  696,  8  N. 
E.  788;  Tene  Haute  v.  Evansville  d  T.  H. 
R.  Co.  149  Ind.  174,  37  L.  R.  A.  189,  46  N. 
E.  77. 

Start,  Ch.  J.^  delivered  the  opinion  of  the 
court: 

This  is  an  information  in  the  nature  of 
quo  warranto  to  determine  the  respondent's 
rifirht  to  the  office  of  examiner  of  titles,  to 
which  he  interposed  a  general  demurrer. 
The  sole  issue  of  law  rais^  by  the  demurrer 
is  this:  Is  chapter  237,  Laws  1901,  by  vir- 
tue of  which  the  respondent  was  appointed 
such  examiner,  providing  for .  the  Torrens 
system  of  registering  land  titles,  constitu- 
tional? The  basic  principle  of  this  system 
is  the  registration  of  the  title  of  land,  in- 
stead of  registering,  as  the  old  system  re- 
quires, the  evidence  of  such  title.  In  the 
one  case  only  the  ultimate  fact  or  conclu- 
sion that  a  certain  named  party  has  title 
to  a  particular  tract  of  land  is  registered, 
and  a  certificate  thereof  delivered  to  him. 
In  the  other  the  entire  evidence,  from  which 
proposed,  purchasers  must,  at  their  peril, 
draw  such  conclusion,  is  registered.  Neces- 
sarily the  initial  registration  of  the  title — 
that  is,  the  conclusive  establishment  of  a 
starting  point  binding  upon  all  the  world — . 
must  rest  upon  judicial  proceedings.  The 
act  in  question  provides  for  such  proceed- 
ings, and  the  full  details  thereof,  which 
will  be  referred  to  as  we  proceed.  The  act, 
by  its  terms,  applies  only  to  counties  having 
more  than  76,000  inhabitants,  and  registra- 
tion is  made  optional  with  the  landowner. 
It  is  the  contention  of  the  relator  that  the 
act  is  unconstitutional  for  the  reasons: 

1.  It  is  special  legislation,  contravening 
SS  33  and  34  of  article  4  of  the  state  Consti- 
tution, because  the  classification  of  counties 
according  to  population  for  the  purposes  of 
the  act  is  unauthorized.  Population,  if  not 
limited  to  the  present,  may  be  a  basis  of 
classification  of  counties  for  the  purposes 
of  legislation  if  germane  to  the  purpose  of 
the  law ;  otherwise  not.  State  ew  rel.  Duluth 
V.  St.  Louis  County  Dist.  Ct.  61  Minn.  648, 
64  N.  W.  190;  State  ew  rel.  Anderson  v. 
Sullivan,  72  Minn.  127,  75  N.  W.  8;  State 
ew  rel.  Douglas  v.  Ritt,  76  Minn.  631,  79  N. 
W.  635;  Murray  v.  Ramsey  County,  81 
Minn.  359,  61  L.  R.  A.  828,  84  N.  W.  103. 
The  subject  of  classification  of  counties  on 
the  basis  of  population  is  an  embarrassing 
one  for  the  courts,  for  the  reason  that  nu- 
merous and  complex  considerations  enter 
into  it,  and  it  is  often  difficult  to  determine 
whether  there  is  any  natural  relation  be- 
tween the  population  of  counties  of  the 
given  class  and  the  subject-matter  of  the 
law  classifying  them.  Alexander  v.  Duluth, 
77  Minn.  448,  80  N.  W.  623.  If  it  is  clear 
that  there  is  no  natural  relation  or  connec- 
tion between  the  population  of  counties  of 
a  particular  class  and  the  subjectpmatter  of 
the  statutes  so  classifying  them  for  the  pur> 
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poses  of  legislation,  courts  ought  unhesi- 
tatingly to  hold  them  unconstitutional; 
otherwise  it  would  sanction  the  classifica- 
tion of  counties  on  the  basis  of  population 
for  any  and  all  purposes  of  legislation, 
whereby  the  constitutional  amendment  for- 
bidding special  legislation  would  be  de- 
prived of  all  virility.  On  the  other  hand, 
courts  ought  never  to  be  unmindful  of  the 
fact  that  the  lawmaking  power  is  vested  in 
the  legislature.  Therefore,  if  there  be  any 
facts  fairly  calling  for  the  exercise  of  legis- 
lative discretion  in  the  classification  of  par- 
ticular subdivisions  of  the  state  for  the  pur- 
poses of  legislation,  courts  cannot  review 
such  discretion,  and  declare  statutes  making 
such  classifications  invalid,  simply  because 
they  differ  with  the  legislature  as  to  the 
propriety  of  the  classification.  It  is  only 
when  the  classification  is  so  manifestly  arbi- 
trary as  to  evince  a  legislative  purpose  of 
evading  the  provisions  of  the  Constitution 
that  the  courts  may  and  must  declare  the 
classification  unconstitutional.  In  consid- 
ering the  constitutionality  of  a  statute, 
courts  will  take  judicial  notice  of  all  facts 
relevant  to  the  question.  State  ew  rel. 
Coiirthouse  d  City  Hall  Comrs.  v.  Cooley, 

56  Minn.  540,  58  N.  W.  150;  State  em  rel. 
Marr  v.  Steams,  72  Minn.  200,  75  N.  W. 
210.  If,  then,  the  classification  attempted 
in  this  act  is  merely  an  arbitrary  one,  it  is 
special  legislation,  and  void.  But,  if  facts 
exist  of  which  we  may  take  judicial  notice, 
which  fairly  suggest  the  practical  necessity 
or  propriety  of  different  legislation  in  re- 
spect to  land  titles  in  counties  of  over  75,- 
000  inhabitants  than  in  the  other  counties 
of  the  state,  the  act  is  valid.  With  whether 
the  law  is  a  wise  or  an  unwise  one  we  have 
nothing  to  do.  We  are  of  the  opinion  that 
the  facts  that  the  largest  cities  of  the  state 
are  within  the  limits  of  the  classified  coun- 
ties, that  the  platted  portions  thereof  em- 
brace a  greater  number  of  subdivisions  and 
parcels  of  land  than  the  less  densely  popu- 
lated portions  of  the  state,  that  the  indi- 
vidual owners  of  the  land  are  more  numer- 
ous, the  value  thereof  much  greater,  and 
that  the  records  of  the  evidence  of  the  titles 
thereto  rapidly  increase  in  volume,  and  be- 
come more  complex  with  the  increase  of 
population,  whereby  the  risks  of  defective 
titles,  and  expenses  for  abstracts  thereof, 
and  the  delays  and  difficulties  in  transfer- 
ring real  estate,  are  proportionately  in- 
creased, were  proper  for  the  consideration 
of  the  legislature  in  determining  whether 
there  was  a  practical  necessity  or  propriety 
tor  the  classification  in  question,  and  justify 
it.  The  difTerences  suggested  are  to  some 
extent  differences  in  degree  (see  Murray  v. 
Ramsey  County,  81  Minn.  359,  84  N.  W. 
103),  but  they  are  not  wholly  so,  for  many 
of  them  are  essential  differences  in  the  con- 
ditions and  needs  in  the  premises  of  the 
three  most  populous  counties  of  the  state 
and  those  of  the  other  counties  having  .a 
much  smaller  population.  It  does  not  ap- 
pear in  this  case  that  the  classification  was 
purely  arbitrary;  on  the  contrary,  the  facts 
supTfjest   a   natural   reason   therefor,   which 
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made  it  a  question  solely  for  the  li^gisla- 
ture.  We  therefore  hold  that  the  act  is  not- 
void  as  special  legislation. 

2.  The  act  is  void  because  it  contemplates 
the  taking  of  property  without  due  process- 
of  law,  in  violation  of  both  state  and  Fed- 
eral Constitutions.  The  act  provides,, 
among  other  thin^,  that  the  owner  of  any 
estate  or  interest  in  land  may  have  the  title- 
thereto  registered  by  making  an  application 
in  writing,  stating  certain  facts,  to  the  dis- 
trict court  of  the  county  wherein  the  land  ia 
situated.  Thereupon  the  court  has  power 
to  inquire  into  the  state  of  the  title,  and 
make  all  decrees  necessary  to  determine  it- 
against  all  persons,  known  or  unknown. 
The  application  must  be  filed  and  docketed 
in  the  office  of  the  clerk  of  the  court,  and  a 
duplicate  thereof  filed  with  the  register  of 
deeds,  who  is  ex  officio  registrar  of  titles. 
The  application  is  then  referred  by  the  court, 
to  an  examiner  of  titles,  w^ho  investigatea 
the  titles,  and  inquires  as  to  the  truth  of  the- 
allegations  of  the  application,  particularly 
whether  the  land  is  occupied  or  not,  and 
makes  and  files  a  report  of  his  examination 
with  the  clerk.  Upon  the  filing  of  the  re- 
port the  clerk  issues  a  summons  by  order  of 
the  court,  wherein  the  applicant  is  named 
as  plaintiff,  and  the  land  described,  and  all 
other  persons  known  to  have  any  interest  in 
or  claim  to  the  land  and  "all  other  persona 
or  parties  unknown"  claiming  any  interest 
in  the  real  estate  described  in  the  applica- 
tion are  named  as  defendants.  The  sum- 
mons must  be  directed  to  such  defendants,, 
and  require  them  to  appear  and  answer 
within  twenty  days.  It  must  be  served  in  the- 
manner  now  provided  for  the  service  of  sum- 
mons in  civil  action,  w^ith  this  exception: 
that  the  summons  shall  be  served  on  non- 
resident defendants  and  upon  all  unknown 
persons  by  publishing  it  in  a  newspaper 
printed  and  published  in  the  county  where- 
the  application  is  filed  once  a  week  for  three 
consecutive  weeks.  In  additon  to  such  pub- 
lication the  clerk  shall,  within  twenty  daya 
after  the  first  publication,  mail  a  copy  of 
the  summons  to  all  nonresident  defendanta 
whose  place  or  address  is  known,  and  the 
court  may  order  such  additional  notice  of 
the  application  as  it  may  direct.  Any  in- 
terested party  may  appear  and  answer.  If 
no  appearance  is  made,  the  court  may  enter 
the  default,  but  must  take  proof  of  the  ap- 
plicant's right  to  a  decree,  and  is  not  bound 
by  the  report  of  the  examiner,  but  mav  re- 
quire further  proof.  If  appearance  ia 
made,  the  case  shall  be  set  down  for  trial,, 
and  heard  as  other  civil  actions.  If  the* 
court  finds  that  the  applicant  has  title- 
proper  for  registration,  a  decree  confirming' 
the  title  and  ordering  registration  shall  be 
entered.  Every  such  decree  shall  bind  the 
lands  and  quiet  title  thereto,  except  as 
otherwise  provided  in  the  act,  and  shall  be 
forever  binding  and  conclusive  upon  all  per- 
sons, whether  mentioned  by  name  or  included 
in  the  expression  "all  other  persons  or  par- 
ties unknown,"  and  such  decree  shall  not 
be  open  by  the  reason  of  absence,  infancy,, 
or  other  disability,  or  any  proceedings  at 
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law  for  reversing  judgment,  except  as  pro- 
vided in  the  act,  but  appeals  may  be  taken 
to  the  supreme  court  as  any  other  civil  ac- 
tion. Any  person  who  has  any  interest  in 
the  land,  and  who  has  not  actually  been 
served  or  notified  of  the  filing  of  the  appli- 
cation, may  at  any  time  within  sixty  days 
from  the  entry  of  such  decree  appear,  and 
file  his  sworn  answer,  providing  no  innocent 
purchaser  for  value  has  acquired  an  inter- 
est. If  there  is  any  such  purchaser,  the  de- 
cree of  registration  remains  in  full  force 
forever,  subject  only  to  the  right  of  appeal, 
and  the  person  aggrieved  must  look  for  his 
relief  to  the  assurance  fund  mentioned  in 
the  act,  and  to  any  person  procuring  the 
decree  by  fraud.  Every  person  receiving  a 
certificate  of  title  and  every  subsequent  pur- 
chaser in  good  faith  takes  the  same  free 
from  all  encumbrances,  except  such  as  are 
noted  thereon.  Upon  entering  the  decree 
of  registration,  a  certified  copy  thereof  must 
be  filed  by  the  clerk  in  the  office  of  the  reg- 
istrar of  titles,  who  proceeds  to  raster  the 
title  pursuant  to  the  decree.  This  he  does 
by  entering  an  original  certificate  in  the  reg- 
istrar of  titles,  and  delivering  a  duplicate 
thereof  to  the  owner,  who  may  thereafter 
convey  his  title  by  the  execution  of  deeds 
and  the  surrender  of  his  certificate  to  the 
registrar  for  cancelation,  who  issues  a  new 
certificate  to  the  purchaser.  No  title  to  reg- 
istered land  in  derogation  of  that  of  the 
registered  owner  shall  be  acquired  by  pre- 
scription or  adverse  possession.  The  jua^res 
of  the  district  court  are  required  to  appoint 
one  or  more  attorneys  as  examiners  of  title, 
whose  salaries  are  to  be  fixed  by  the  board 
of  county  commissioners.  Such  examiners 
may  act  as  referees  on  any  pending  appli- 
cation, but  all  their  acts  are  subject  to  re- 
view by  the  district  court.  Every  applicant 
must  pay  one-tenth  of  1  per  cent  on  the 
assessed  'value  of  the  land  to  be  registered 
for  the  purpose  of  creating  an  assurance 
fund,  to  DO  held  in  trust  for  the  benefit  of 
anyone  sustaining  loss  by  tlie  operation  of 
the  act.  Such  is  a  brief  outline  of  the  pro- 
nRions  of  the  act,  which  it  is  necessary  to 
)»ave  in  mind  when  considering  the  question 
whether  the  act  authorizes  the  taking  of 
property  without  due  process  of  law.  Coun- 
sel for*  the  relator  suggests  several  objec- 
tions to  the  law,  which  are  not  germane  to 
the  particular  question  whether  the  act  con- 
templates the  taking  of  property  without 
due  process  of  law.  Attention  is  called  to 
the  fact  that  the  act  (§20)  allows  the  de- 
fendant twenty  days  after  the  service  of  the 
summons  in  which  to  appear  and  answer, 
while  by  the  prescribed  form  of  the  sum- 
mons they  are  required  to  answer  in  ten 
days.  Tliis  discrepancy  does  not  afifect  tlie 
constitutionality  of  the  law,  or  its  practical 
operation,  for  it  is  apparent,  when  all  of 
the  provisions  of  the  act  as  to  the  sum- 
mons and  the  time  within  which  the  defend- 
ants must  answer  are  considered,  that  the 
prescribed  form  of  the  summons,  in  so  far 
'ii  it  requires  the  answer  to  be  filed  in  ten 
»l«yi»,  must  yield  to  the  other  express  provi- 
<-io^s  upon  the  subject,  and  twenty  days  be 
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substituted  in  the  form  for  ten  days.  Again, 
it  is  suggested  that  land  held  under  a  reg- 
istered title  cannot  be  gained  or  lost  by  ad- 
verse possession,  while  all  land  in  the  coun- 
ties of  the  state  to  which  the  act  does  not 
apply  may  be  so  lost  or  gained;  and,  fur- 
ther, that  the  landowners  m  the  counties  to 
which  the  act  applies  have  a  remedy  for 
clearing  their  titles  from  clouds,  and  quiet- 
ing them,  not  accorded  to  other  landowners 
of  the  state.  These  are  suggestions  perti- 
nent to  the  legislative  question  of  classifica- 
tion, but  not  to  the  question  whether  the 
procedure  for  securing  a  decree  quieting  the 
title  to  the  land  as  a  basis  for  the  initial 
registration  is  due  process  of  law.  If  the 
classification  was  authorized,  none  of  the 
suggested  matters  render  the  act  invalid. 
It  is  also  contended  l^  the  relator  that 
under  the  provisions  of  the  act  a  person 
may  be  in  actual  possession  of  land  the 
title  to  which  is  to  be  registered  and  service 
made  upon  him  by  publication,*  which  may 
result  in  his  being  registered  out  of  his 
title  thereto  without  ever  having  any  actual 
knowledge  of  the  judicial  proceeding  insti- 
tuted to  secure  a  decree  clearing  and  quiet- 
ing a  title  as  a  basis  for  the  initial  registra- 
tion. If  this  be  the  correct  construction  of 
the  provisions  of  the  act  relating  to  the 
sennce  of  the  summons,  they  do  not  consti- 
tute due  process  of  law.  Bakery. Kelly,  11 
Minn.  480,  Gil.  358.  But  the  act  is  not  rea- 
sonably susceptible  of  such  a  construction. 
The  application  for  registration  must  be 
presented  to  the  district  court  of  the  county 
in  which  the  land  is  situate;  hence  such  oc- 
I  cupant  is  not  a  nonresident  party,  nor  an 
unknown  one.  Having  possession  of  the 
land,  he  has  an  apparent  interest  therein, 
and,  if  he  is  not  the  applicant,  must  be 
made  a  party  defendant,  and  the  summons 
served  upon  him  as  in  civil  actions.  It  is 
only  on  nonresidents  and  unknown  persons 
or  parties  that  service  by  publication  may 
be  made.  Nor  is  this  all.  One  of  the  mat- 
ters which  the  examiner  is  particularly 
charged  with  the  duty  of  investigating  and 
reporting  upon  is  the  occupation  of  the  land, 
to  the  end  that  the  court  may  be  advised 
as  to  all  adverse  claimants  in  possession, 
that  they  may  be  made  parties  to  the  pro- 
ceedings, and  served  with  the  summons.  It 
is  not  reasonably  possible,  if  the  mandates 
of  the  act  are  observed,  that  in  any  case  the 
occupant  of  the  land  would  not  be  made  a 
party  to  the  proceeding,  and  duly  served 
with  the  summons.  Actions  and  proceed- 
ings to  conclusively  establish  rights  and  ti- 
tles against  all  claimants  and  parties, 
known  and  unknown,  are  not  novelties  in 
our  jurisprudence,  for  decrees  probating 
wills,  distributing  estates  of  deceased  per- 
sons, quieting  title  to  real  estate  against  un- 
known heirs  and  unknown  parties,  have 
been  repeatedly  held  to  be  conclusive  on  the 
whole  world.  It  is  now  the  settled  doctrine 
of  this  coyrt  that  the  district  courts  of  this 
state  may  be  clothed  with  full  power  to  in- 
quire into  and  conclusively  adjudicate  the 
«*tate  of  the  title  of  all  land  within  their  re- 
spective jurisdictions,  after  actual  notice  to 
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all  of  the  known  claimants  within  the  juris- 
diction of  the  court,  and  constructive  notice 
by  publication  of  the  summons  to  all  other 
persons  or  parties,  whether  known  or  un- 
known, haying  or  appearing  to  have  some 
interest  in  or  claim  thereto.  The  proceed- 
ing provided  for  by  the  act  in  question  is 
such  a  one.  It  is  substantially  one  in  rem, 
the  subject-matter  of  which  is  the  state  of 
the  title  of  land  within  the  jurisdiction  of 
the  court,  and  the  provisions  of  the  act  for 
the  serving  the  summons  and  giving  notice 
of  the  pendency  of  the  proceeding  are  full 
and  complete,  and  satisfy  both  the  state  and 
Federal  Constitutions.  To  hold  otherwise 
would  be  to  hold  that  the  courts  of  this 
state  cannot  in  any  manner  ac<}uire  juris- 
diction to  clear  and  quiet  the  title  to  real 
estate  by  a  decree  binding  all  interests  and 
all  persona  or  parties,  known  or  unknown, 
for  the  provisions  of  this  act  are  as  full  and 
complete  as  to  giving  notice  to  all  interested 
parties  as  it  is  reasonably  possible  to  make 
them.  That  the  courts  of  this  state  have 
jurisdiction  to  so  clear  and  quiet  title  by 
their  decrees  is  no  longer  an  open  question 
in  this  state.  Shepherd  v.  Ware^  46  Minn. 
174,  48  N.  W.  773;  Inglce  v.  Welles,  53 
Minn.  197,  55  N.  W.  117;  McClymond  v. 
Ifohle,  84  Minn.  329,  87  N.  W.  838.  See 
also  Uayall  v.  Mayall,  63  Minn.  511,  65  N. 
W.  942,  and  Matheica  v.  Lightner  (Minn.) 
88  N.  W.  992. 

It  is  further  claimed  by  the  relator  that 
the  provision  of  the  act  which  limits  the 
exercise  of  the  right  to  a  party  not  actually 
served  with  process  or  notified  of  the  pro- 
ceeding to  apply  to  the  court  to  open  the 
decree  and  permit  him  to  answer  to  sixty 
days  after  the  entry  of  the  decree,  and  that 
no  proceeding  shall  be  had  for  the  recovery 
of  the  land  after  that  time,  is  unconstitu- 
tional. It  is  urged  in  this  connection  that 
the  legislature  cannot  require  a  person  in 
the  unchallenged  possession  of  land  to  com- 
mence an  action  or  institute  any  proceeding 
within  a  limited  time  to  vindicate  his  claim, 
or  be  barred  of  all  rights  in  the  premises. 
This  is  true.  Baker  v.  Kelley,  11  Minn. 
480,  Gil.  358.  But  it  is  equally  true  that 
when  a  party  so  in  possession  is  by  a  sum- 
mons served  as  in  civil  actions,  and  thereby 
notified  that  the  land  he  occupies  is  claimed 
by  another,  and  that  he  is  required  to  ap- 
pear in  court  and  defend  against  the  claim, 
he  must  so  do,  or  be  conclusively  barred 
by  the  judgment  entered  in  the  proceeding. 
Now,  as  already  suggested,  all  persons  in 
possession  of  the  land  must  be  made  parties 
to  the  proceeding  to  secure  the  registration 
of  the  title  thereto^  and  the  summons  must 
be  served  upon  them.  If  the  act  is  com- 
plied with,  it  is  extremely  improbable  that 
an  adverse  claimant  in  actual  possession  of 
the  land  would  fail  of  receiving  notice  of 
the  pendency  of  the  proceeding  to  register 
the  title.  However  this  may  be,  it  is  rea- 
sonably clear,  and  we  so  hold,  that  the  par- 
ticular provision  of  the  act,  which,  in  effect, 
forbids  the  commencement  or  the  defense, 
in  opposition  to  the  decree,  of  any  action 
or  proceeding  to  recover  the  land  brought 
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more  than  sixty  days  after  the  entry  of  th» 
decree,  does  not  apply  to  an  adverse  claim- 
ant in  the  actual  possession  of  the  land, 
u]K)n  whom  the  summons  is  not  served ;  for, 
being  in  possession,  he  cannot  bring  such 
an  action,  and  his  right  to  defend  his  pos- 
session and  title  in  such  a  case  cannot  be 
made  to  depend  upon  his  nonaction.  So 
construed,  the  provision  of  the  act,  both  a» 
to  the  opening  of  the  decree  and  as  to  the 
commencement  of  any  action  or  proceeding 
to  recover  the  land  in  opposition  to  the  de- 
cree, is  valid  as  a  statute  of  limitations. 
The  time  limit  seems  to  us  to  be  a  short  one^ 
but,  in  view  of  the  complete  and  far-reaching 
provisions  of  the  act  for  notice  to  all  par- 
ties, and  the  fact  that  the  right  of  appeal 
as  in  civil  actions  is  given,  we  cannot  hold 
that  the  le^slature  arbitrarily  exercised  it» 
discretion  in  fixing  the  limit.  State  t. 
Messenger,  27  Minn.  119,  6  N.  W.  457;  Rus- 
sell V.  H.  C.  Akeley  Lumber  Co,  45  Minn. 
376,  48  N.  W.  3 :  London  d  N.  W.  American 
Mortg.  Co.  v.  Gibson,  77  Minn.  394,  80  N. 
W.  205,  777;  Henningsen  v.  Stilluxiter,  8L 
Minn.  215,  83  N.  W.  983.  Our  conclusion, 
then,  is  that  the  act  is  not  unconstitutional 
in  that  it  deprives  parties  of  their  interest 
in  land  without  due  process  of  law.  Simi- 
lar statutes  providing  for  the  Torrens  sys- 
tem of  repfistration  have  been  sustained 
against  a  like  objection  by  the  courts  of 
other  states  in  carefully  considered  opin- 
ions. Tyler  v.  Registration  Ct.  Judges,  17S 
Mass.  71,  51  L.  R.  A.  433,  65  N.  E.  812; 
People  ex  rel.  Deneen  v.  Simon,  176  111.  165, 
44  L.  R,  A.  801.  52  N.  E.  910.  A  contrary^ 
ruling  was  made  in  the  case  of  State  e»  rel. 
Uonnett  v.  Guilbert,  56  Ohio  St  675,  3* 
L.  R.  A.  519,  47  N.  E.  551;  but  the  provi- 
sions of  the  statute  passed  upon  in  that  cas» 
as  to  notice  to  all  persons  having  any  possi- 
ble interest  in  the  land  were  not  as  full  a» 
they  are  in  our  statute. 

3.  The  act,  in  so  far  as  it  attempts  to' 
confer  upon  the  district  courts  the  power  to- 
appoint  examiners  of  titles,  is  void,  because 
it  violates  article  3  of  the  state  Constitu- 
tion, vesting  the  powers  of  government  ii» 
three  distinct  departments.  The  claim  is- 
without  merit.  Judicial  power  includes  the 
authority  to  appoint  all  necessary  subordi- 
nate ofiicers  and  assistants  essential  to  the 
conducting  of  judicial  business.  The  ex- 
aminers provided  for  by  this  act  are  subor- 
dinate officers  or  assistants  of  the  courts, 
to  aid  them  in  the  discharge  of  the  judicial 
duties  imposed  upon  them  by  the  act  It 
was  therefore  competent  and  proper  for  the 
legislature  to  provide  for  their  appointment 
by  the  courts,  as  much  so  as  would  be  a 
statute  authorizing  them  to  appoint  a  sten- 
ographer or  a  receiver  in  insolvency.  Nor 
does  the  act  contravene  article  3  of  the  Con- 
stitution by  conferring  judicial  duties  upon 
the  registrars  of  titles,  for  it  expressly  pro- 
vides that  "all  acts  performed  by  registrars 
.  .  .  shall  be  performed  under  rules  and 
instructions  established  and  given  by  the 
district  court  having  jurisdiction  of  the 
county  in  which  they  act."  The  registra- 
tion is  the  act  of  the  court.    The  fact  that 
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it  may  be  done  by  the  r^strar,  under  gen- 
eral orders,  where  there  is  no  question,  is 
not  different  from  the  power  of  tlie  clerk  to 
enter  judgment,  in  cases  ripe  for  judgment, 
under  a  general  order  or  rule  of  the  court. 
Tyler  v.  Kegiairation  Ct,  Judges,  175  Mass. 
71,  51  L.  R.  A.  433,  55  N.  E.  812.  Nor  does 
the  act  attempt  to  make  the  court  a  regis- 
tration office,  as  relator  claims.  It  simply 
confers  upon  the  court  certain  judicial  du- 
ties incident  to  the  plan  of  registering  land 
titles  provided  by  the  act. 
4.  llie  last  reason  urged  why  the  act  is 


invalid  is  that  the  office  of  examiner  of 
titles  is  a  county  office,  which  must  be  filled 
by  popular  election,  as  required  by  §  4  of 
article  11  of  the  state  Ck)nstitution.  Exam- 
iners of  titles  are  not  county  officers,  within 
the  meaning  of  this  constitutional  provision,, 
for  the  reason  already  stated  in  connection 
with  the  consideration  of  the  question  as  to 
the  power  of  the  courfc  to  appoint  them. 

We  therefore  hold  that  chapter  237,  Lawfr 
1001,  is  constitutional. 

Writ  quaahed. 


NEBRASKA  SUPREME  COURT. 


William  THOMSSEN  et  al,  Plffa,  in  Err., 

V. 

HALL  COUNTY. 


(. 


.Neb. 


.) 


*1.  Am  action  brovflrltt  air«'<n>t  a  covn- 
tr  treasurer  and  his  bomdsmea  for  the 

recovery  of  moneys  alleged  to  have  been  con- 
verted by  such  treasurer  is  not  prematurely 
brought,  if  coromenced  after  the  termination 
of  the  office  of  such  treasurer,  and  after  he 
has  given  a  bond  and  qualified  as  his  own 
successor  In  office. 

2.  la  this  state  a  covaty  treasurer  Is 
an  Imsnrer  of  the  funds  which  come  into 
his  hands  ew  officio,  and  such  treasurer  and 
his  bondsmen  cannot,  In  an  action  by  the 
county  to  recover  funds  not  accounted  for, 
plead  that  such  funds  were  lost,  without 
any  tKult  or  neglect  on  the  part  of  the  treas- 
nrer,  by  the  failure  of  a  bank  in  which  they 
were  deposited  for  safe  keeping  only,  and  in 
good  faith,  believing  such  bank  to  be  solvent. 

S.  In  an  action  by  a  connty  aaralnst 
a  connty  treasurer  and  his  bondsmen 
to  recover  funds  alleged  to  have  been  con- 
verted by  the  treasurer,  It  is  not  error  to 
compute  interest  on  such  funds  from  the 
date  at  which,  under  the  terms  of  the  stat- 
ute and  the  official  bond,  the  funds  should 
have  been  accounted  for  and  turned  over  to 
the  successor  In  office  of  such  treasurer. 

(February  6,  1902.) 

ERROR  to  the  District  Court  for  Hall 
County  to  review  a  judgment  in  favor 
of  plaintitT  in  an  action  upon  the  county 
treasurer's  bond.     Affirmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  W.  H.  Thompson  and  O.  A. 
Abbott,  for  plaintiffs  in  error: 

Assuming  the  facts  set  out  in  the  petition 
to  be  tnie^  it  was  clearly  the  duty  of  the 
county  board  to  remove  this  officer  and  ap- 
point another  in  his  stead. 

^Headnotes  by  Kibkpatbick,  C. 


State  ex  rel.  Craig  v.  Sheldon,  10  Neb.. 
452,  6  N.  W.  757. 

Until  he  is  removed  he  is  the  only  per- 
son authorized  to  receive  or  receipt  for 
moneys  due  the  county;  and  what  is  there 
to  prevent  him  from  godng  to  the  clerk'a 
office  and  releasing  this  judgment  and  ac- 
knowledging payment  thereof? 

Washing t(m  County  v.  Semler,  41  Wis. 
374. 

The  petition  alleges  two  causes  of  action^ 
and  alleges  them  in  the  alternative, — "con- 
version or  negligence.''  These  have  but 
one  feature  common  to  both,  and  that  ia 
negative  in  its  character.  Neither  can  be- 
based  on  the  consent  of  the  plaintiff.  Neg- 
ligence, broadly,  consists  in  doing  something, 
which  a  man  of  ordinary  prudence  woula 
not  do,  or  failing  to  do  something  a  pru- 
dent man  should  have  done;  conversion  is^ 
the  doing  of  some  act  an  honest  man  would 
not  do.  Conversion  can  never  be  based  ou 
nonfeasance.  As  prudent  men  do  not  keep- 
large  sums  of  money  about  their  persons  or 
in  ti reproof  safes  or  vaults,  we  would  have 
been  clearly  guilty  of  negligence  had  we 
done  so. 

Law's  Estate,  144  Pa.  499,  14  L.  K  A«. 
103,  22  Atl.  831. 

The  law  contemplates  that  the  county 
board  shall  provide  a  place  for  the  safe  keep- 
ing of  county  funds. 

State  ex  rel.  First  Nat.  Bank  v.  Owen,  41 
Neb.  661,  59  N.  W.  886. 

Had  the  principal  provided  a  safe  place 
for  the  keeping  of  his  money,  then  the  agent 
would  have  been  responsible  had  he  kept 
it  somewhere  else  and  loss  had  followed  by^ 
reason  of  his  acts. 

Prior  to  United  States  v.  Prescott,  3  How. 
578,  11  L.  ed.  734,  the  law  of  bailment  ap- 
plied to  custodians  of  public  moneys  the 
same  as  to  custodians  of  private  funds. 

Bridges  v.  Perry,  14  Vt.  262;  Albany 
County  y.  Dorr,  25  Wend.  440;  Cumberland 
County  V.  Pennell,  69  Me.  357,  21  Am.  Rep. 
284;  McCabe  v.  Fowler,  84  N.  Y.  314;  Law'm 


Nora. — ^As  to  liability  on  official  bonds  for 
loss  of  money  by  theft  or  bank  failure,  see  also, 
in  this  series,  Wilson  v.  People  eof  rel.  Pueb- 
lo ft  A.  V.  R.  Co.  (Colo.)  22  L.  R.  A.  449,  and 
note;  State  e»  reL  Overton  County  v.  Copeland 
(Tenn.)  SI  L.  R.  ▲.  844 ;  Falrchild  t.  Hedges 
57L.R.  A. 


(Wash)  31  L.  R.  A.  861;  Bush  v.  Johnson 
County  (Neb.)  32  L.  R.  A.  223;  Healdsburg  v. 
Mulligan  (Cal.)  33  L.  R.  A.  461;  Tllllnghast 
V.  Merrill  (N.  Y.)  34  L.  R.  A.  678;  State  v» 
Gramm  (Wyo.)  40  L.  R.  A.  690;  and  Maloy  t» 
Bernalillo  Countj  (N.  M.)  52  L.  R.  A.  126.       , 
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Estate,  144  Pa.  499,  14  L.  R.  A.  103,  22  Ail. 
mi;  Schouler,  Exrs.  &  Admrs.  fi  321;  High, 
Keceiv^rs,  S  275;  Kerr,  Receivers,  §  209. 

The  caae  of  United  States  v.  Presoott,  3 
How.  578,  11  L.  ed.  734,  was  not  accepted 
4»  settling  the  law,  and  the  question  was 
presented  to  the  Supreme  Court  again  and 
•again. 

United  States  v.  Morgan,  11  How.  160, 
13  L.  ed.  646;  United  States  v.  Dashiel,  4 
Wall.  186,  18  L.  ed.  321;  United  States  v. 
Keehler,  9  Wall.  88,  19  L.  ed.  576;  Boyden 
T.  United  States,  13  Wall.  17,  20  L.  ed.  527. 

And  the  doctrine  of  these  cases  was  final- 
ly repudiated  in  United  States  v.  Thomas, 
15  Wall.  353,  21  L.  ed.  94;  WiUon  v.  People 
use  of  Pueblo  d  A.  Valley  R,  Co.  19  Colo. 
199,  22  L.  R.  A.  449,  34  Pac.  944,  and  cases 
-cited. 

Messrs.  RalpK  R.  HortK  and  GKarles 
O.  Ryan,  for  defendant  in  error: 

The  defendant  Thomssen  had  already 
been  removed  from  office  by  reason  of  the 
•expiration  of  the  term  in  which  he  defaulted. 
The  fact  that  he  was  elected  aq  his  own  suc- 
-cessor,  for  a  distinct  and  separate  term  of 
office,  places  the  county  in  no  worse  posi- 
tion than  if  an  entire  stranger  had  been 
€lected  as  his  successor. 

Amherst  Bank  v.  Root,  2  Met.  636;  Citi- 
eens*  Loan  Asso,  v.  Nugent,  40  N.  J.  L.  215, 
29  Am.  Rep.  230;  Thurston  v.  Clark,  107 
Cal.  285,  4U  Pac.  435;  Woodicard  v.  State 
^<B  rel,  Thomssen,  58  Neb.  598,  79  N.  W.  164. 

The  petition,  among  other  things,  alleges 
■a  failure  faithfully  to  account  for  and  pay 
over  all  funds  which  came  into  his  hands 
or  under  his  control  by  virtue  of  his  office; 
and  these  facts  constitute  such  a  breach  of 
the  condition  of  the  official  bond  of  a  county 
treasurer  as  renders  him  and  his  sureties 
liable  therefor. 

Bush  V.  Johnson  County,  48  Neb.  1,  32 
L.  R.  A.  223,  66  N.  W.  1023;  Mechem,  Pub. 
Oflf.  §  914;  State  v.  Nevin,  19  Nev.  162,  7 
Pac.  650;  Wcishington  County  v.  Semler,  41 
Wis.  374. 

The  court  in  United  States  v.  Thomas,  15 
Wall.  337,  21  L.  ed.  89,  approves  of  the  re- 
sults arrived  at  by  the  court  in  United 
States  V.  Prescott,  3  How.  578,  11  L.  ed. 
734,  and  the  cases  following  it. 

Tillinghast  v.  MerriU,  151  N.  Y.  135,  34 
L.  R.  A.  678,  46  N.  E.  375;  Fairchild  v. 
Hedges,  14  Wash.  117,  31  L.  R.  A.  851,  44 
Pac.  125;  State  v.  Nevin,  19  Nev.  162,  7 
Pac.  650;  State  ex  rel.  Mississippi  County 
T.  Moore,  74  Mo.  413,  41  Am.  Rep.  322; 
Maloy  V.  Bernalillo  County  (N.  M.)  52  L. 
R.  A.  126,  62  Pac.  1112;  Wilson  v.  Wichita 
Oountv,  67  Tex.  647,  4  S.  W.  67;  Hancock 
V.  Hazzard,  12  Cush.  112,  59  Am.  Dec.  171; 
^tateuseof  Wyandotte  County  v.  Harper,  6 
Ohio  St.  607,  67  Am.  Dec  363;  HaXbert  v. 
State  ex  rel.  Martin  County,  22  Ind.  125; 
Redwood  County  v.  Tower,  28  Minn.  45,  8  N. 
W.  907 ;  Loicry  v.  Polk  County,  51  Iowa,  50, 
33  Am.  Rep.  114,  49  N.  W.  1049;  Nason  v. 
Erie  County  Directors  of  Poor,  126  Pa.  445, 
17  Atl.  616;  Perley  y.  Muskegon  County,  32 
Mich.  132,  20  Am.  Rep.  637 ;  Omro  v.  Kaime, 
39  Wis.  468;  Jefferson  County  v.  Lineber- 
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ger,  3  Mont.  231,  35  Am.  Rep.  462;  State  ▼. 
Wolsen,  17  Colo.  170,  16  L.  R.  A.  456,  28 
Pac.  1110;  New  Providence  v.  MoEachron, 
33  N.  J.  L.  339;  Arnold  v.  State  use  of  Ita- 
wamba County,  77  Miss.  463,  27  So.  596; 
Thompson  v.  Toumship  Sixteen,  30  111.  99; 
Rose  v.  Douglass  Twp.  62  Kan.  451,  34  Pac. 
1046. 

In  the  light  of  the  conditions  of  this  bond, 
the  provisions  of  our  statutes,  and  the  ad- 
judicated cases  in  other  jurisdictions,  the 
third  count  of  the  defendants'  answer  could 
not  be  held  to  state  a  defense  to  the  cause  of 
action  stated  in  the  petition. 

Bush  V.  Johnson  County,  48  Neb.  1,  32 
L.  R.  A.  223,  66  N.  W.  1023;  Lowry  v.  Polk 
County,  51  Iowa,  50,  33  Am.  Rep.  114,  49 
N.  W.  1049. 

The  wrongful  act  of  a  public  officer  can- 
not prejudice  the  public. 

Bush  V.  Johnson  County,  48  Neb.  1,  32 
L.  R.  A.  223,  66  N.  W.  1023;  Langan  t. 
Sa^ikey,  55  Iowa,  52,  7  N.  W.  393;  Knee- 
land  V.  Milwaukee,  18  Wis.  413;  Mechem, 
Pub.  Off.  §  934 ;  Herman,  Estoppel,  §  1128; 
Mullan  V.  State,  114  Cal.  578,  34  L.  R.  A. 
262,  46  Pac.  670 ;  Alleghany  County  v.  Par- 
Hsh,  93  Va.  615,  25  S.  E.  882;  Rund  v. 
Fowler,  142  Ind.  214,  41  N.  £.  456;  Louis- 
\nlle  Ti-ust  Co.  v.  Cincinnati,  73  Fed.  716; 
Hartford  F.  his.  Co.  v.  State,  9  Kan.  210. 

Mr.  W.  S.  Peane  also  for  defendant  in 


Kirkpatriek,  C,  filed  the  following 
opinion : 

This  is  an  action  brought  by  the  county 
of  Hall  against  William  Thomssen  and  the 
Fidelity  &  Deposit  Company  of  Maryland, 
a  corporation,  defendants.  Plaintiff  in  its 
petition  recited  the  election  of  the  defend- 
ant Thomssen  to  the  office  of  countv  treas- 
urer of  Hall  county ;  the  exectftion,  deliveiy, 
and  approval  of  the  bond  upon  which  plain- 
tiff in  error  the  Fidelity  &  Deposit  Company 
was  surety ;  and  the  fact  that  Thomssen  en- 
tered upon  the  discharge  of  his  duties  as 
county  treasurer,  and  held  the  office  for  the 
term  of  two  years  and  until  the  4th  day  of 
January,  1898;  that  he  had  received  from 
his  predecessor  in  office  and  from  other 
sources,  as  county  treasurer,  the  sum  of 
$357,317.89,  and  Uiat  he  had  paid  out  and 
disbursed,  together  with  what  he  had  on 
hand  and  turned  over  to  himself  as  his  own 
successor,  the  sum  of  $335,332.28,  and  no 
more,  leaving  as  a  balance  due  the  county 
the  sum  of  $21,985.61,  for  which  amount, 
with  interest  at  the  rate  of  7  per  cent  per 
annum  from  January  4,  1898,  the  county 
prayed  judgment.  Plaintiffs  in  error  filed 
separate  answers,  in  which  they  admitted 
the  election  of  Thomssen  as  county  treas- 
urer, and  the  execution  and  approval  of  his 
bond  as  set  out  in  the  petition,  and  in  ad- 
dition set  out  two  defenses,  each  of  which 
applies  to  a  portion  of,  and,  taken  together, 
cover,  the  money  alleged  to  have  been  con- 
verted: First,  it  is  alleged  that  the  Bank 
of  Commerce  of  Grand  Island  had,  during 
the  term  of  office  of  the  predecessor  of 
Thomssen,  given  a  bond  to  the  county,  and 
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been  made  a  county  depository  for  the  sum 
of  110,000,  whicl^  had  been  deposited  therein 
by  the  predecessor  of  Thomssen,  and  which 
sum  was  a  part  of  the  amount  sought  to  be 
recovered  by  the  county;  that,  for  reasons 
Dleaded  in  the  answer,  said  sum  had  never 
been  turned  over  to  Thomssen,  but  still  re- 
mained in  the  Bank  of  Commerce,  on  de- 
posit to  the  credit  of  the  county.    To  this 
portion  of  the  answer  a  reply  was  filed  by 
the  county,  which,  in  effect,  admitted  the  al- 
legations of  the  answer,  and  pleaded  that 
the  predecessor  of  Thomssen  had  given  him 
a  check  for  the  $10,000  so  on  deposit,  and 
that  Thomssen  had  presented  the  check  at 
the  bank,  and  had  it  certified,  and  allowed 
che  funds  to  remain  on  deposit,  and  that 
Thomssen  and  his  bondsman  by  such  act  be- 
came liable  to  the  county  for  the  same.    To 
this    reply    plaintiffs    in    error    demurred, 
which  demurrer  was  by  the  trial  court  sus- 
tained; the  court's  ruling  thereon  not  being 
presented    for   consideration    in   this    case. 
As  to  the  remainder  of  the  money  alleged 
in  the  petition  to  have  been  converted  by 
plaintiff  in  error  Thomssen,  it  was  alleged 
in  the  answers,  in  substance,  that  the  Bank 
of  Commerce  was  a  corporation  duly  incor- 
porated as  a  bank,  and  was  at  the  time  of 
nis  election,  and  for  many  years  prior  there- 
to had  been,  engaged  in  the  banking  busi- 
ness in  the  city  of  Grand  Island;   that  it 
was  then,  and  for  many  years  past  had  been, 
generally  known  as  a  financially  sound  and 
safe  depository  for  moneys,  and  was  then  be- 
lieved to  be  safe ;  that  at  the  time  Thomssen 
entered  upon  the  discharge  of  his  duties  as 
treasurer  the  county  had  provided  no  safe 
or  secure  place  for  the  deposit  or  keeping 
of  large  sums  of  money,  but  had  provided 
simply  a  fireproof  safe  and  vault  suitable 
for  the  purpose  of  keeping  the  records  and 
valuable  papers  of  the  county,  to  prevent 
their  loss  and  destruction  by  fire,  and  that 
the  safe  or  vault  was  not  a  secure,  safe,  or 
suitable  place  in  which  to  keep  moneys  of 
the  county;   that  there  were  no  banks  in 
the  county  which  had  given  bonds  and  were 
lawful  depository  banks;  that  plaintiff  in 
'error  lliomssen,  in  good  faith,  and  for  the 
sole  purpose  of  securely  keeping  and  pre- 
serving the  moneys  belonging  to  the  county, 
deposited  a  part  of  the  moneys  which  came 
into  his  hands  'as  treasurer  in  the  Bank  of 
■Commerce  to  his  credit  as  county  treasurer, 
and  not  otherwise,  and  that  such  deposit 
was  with  the  full  knowledge  and  consent  of 
the  board  of  supervisors  of  the  county,  and 
that  on  or  about  the  20th  day  of  January, 
1896,  the  Bank   of   Commerce  failed,   sus- 
pended payment,  closed  its  doors,  and  sur- 
Teddered  all  of  its  assets  and  property  into 
the  hands  of  the  state  banking  board,  and 
that  thereafter   a   receiver   was   appointed, 
who  paid  as  dividends  on  the  money  so  de- 
posited the  sum  of  $6,415.05,  leaving  a  bal- 
ance in  said  bank  to  the  credit  of  the  county 
treasurer  of  $9,450.38;  that  plaintiff  in  er- 
ror Thomssen,  by  reason  of  the  premises, 
was  not  liable  for  this  balance ;  that  he  had 
acted  in  good  faith  and  with  due  care  and 
diligence;    and   that   the   money   was    lost 
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without  any  fault  or  negligence  on  his  part. 
A  jury  was  called  to  try  the  issues,  and 
plaintiffs  in  error  tendered  evidence  in  sup- 
port of  the  above  set  out  portions  of  their 
answers,  whereupon  defendant  in  error  in- 
terposed a  demurrer  ore  tenus,  which  was 
sustained.  Plaintiffs  in  error  excepted  to 
this  ruling,  and  no  further  evidence  being 
offered  or  received,  the  court  instructed  the 
jury  to  return  a  verdict  for  the  county  in 
the  sum  of  $9,450.38,  with  interest  at  7  per 
cent  thereon  from  January  4,  1898.  Judg- 
ment was  entered  against  plaintiffs  in  error 
on  this  verdict,  separate  motions  for  new 
trials  were  made  and  overruled,  and  the 
case  brought  to  this  court  upon  separate  pe- 
titions in  error  for  review. 

Plaintiffs  in  error,  in  their  brief,  contend 
that  the  judgment  of  the  trial  court  is  er- 
roneous for  three  reasons:  .  First,  because 
the  action  was  prematurely  brought;  sec- 
ond, because  the  answer  hereinbefore  quoted 
constituted  a  good  defense;  and,  third,  be- 
cause the  court  erred  in  allowing  interest  at 
7  per  cent  from  January  4,  1898,  rather  than 
from  August  4,  1898,  the  date  of  the  com- 
mencement of  the  suit.  These  assignments 
of  error  will  be  considered  in  their  order. 

In  support  of  the  first  assignment  it  is 
contended  that  it  was  the  duty  of  the  county 
of  Hall,  under  the  provisions  of  §  1,  art.  2, 
chap.  18,  Comp.  Stat.  1901,  entitled  Coun- 
lies  and  County  Officers,  and  under  the  pro- 
visions of  §  94,  art.  1,  of  the  same  chapter, 
on  the  4th  day  of  January,  1898, — the  date 
on  which  the  term  of  Thomssen  as  county 
treasurer  expired, — to  have  required  him  to 
account  for  the  funds  in  his  custody  and 
control,  and  that,  upon  his  failure  so  to  ac- 
count, it  was  the  duty  of  the^unty  board 
to  remove  him  from  office  and  l^point  a  suc- 
cessor as  county  treasurer,  and  that  because 
the  county  board  failed  to  do  this,  and  plain- 
tiff in  error  Tliomssen  succeeded  himself  by 
re-election,  there  was  no  officer  or  person 
who  could  make  a  legal  demand  to  turn  over 
the  county  funds  in  his  possession,  and  that 
no  suit  could  be  maintained  by  the  county 
for  funds  in  his  hands  during  his  first  term 
of  office  until  such  legal  demand  had  been 
made,  and  compliance  therewith  refused. 
The  authorities  cited  by  plaintiffs  in  error 
do  not  sustain  this  contention.  There  can 
be  no  doubt  that  under  the  statute  the  term 
of  ofiicc  of  Thomssen  expired,  at  the  very 
latest,  when  he  gave  his  bond,  and  qualified 
and  entered  upon  the  discharge  of  the  duties 
of  the  oflice  as  his  own  successor.  It  is 
equally  certain  that  upon  his  qualification 
for  his  new  term  he  was  another  and  di)*- 
tinct  officer,  to  the  same  extent  as  though 
some  other  person  had  succeeded  him.  The 
sureties  on  his  bond  given  for  his  first  term 
would  not  be  liable  for  any  act  of  misfeas- 
ance on  his  part  during  his  second  term,  and 
his  second-term  bondsmen  would  not  be  lia- 
ble for  money  which  never  in  fact  came  into 
his  hands  from  himself  as  his  own  predeces- 
sor. In  the  case  of  Amherst  Bank  v.  Root, 
2  Met.  536,  it  is  said:  "If  there  be  a  re- 
election, it  is  in  fact  to  another,  and  not 
the  same,  office, — such  as  the  offices  of  treas- 
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urers  of  the  state,  counties,  towns,  and  the 
like,  where  the  office  is  created  by  law,  and 
by  the  same  law  made  annual.'*  In  Citi- 
zeii8*  Loan  Aaso,  v.  Nugent,  40  N.  J.  L.  215, 
29  Am.  Rep.  230,  it  is  said :  "A  man  who  is 
re-elected  to  an  office  may  be  truly  said  to 
have  changed  his  official  personality.  Such 
a  person,  with  respect  to  his  position,  is 
another  (^cer,  and  it  is  in  this  sense  that 
a  man  is  sometimes  said  in  these  cases  to 
be  his  own  successor."  In  Thrust  on  v. 
Clark,  107  Cal.  286,  40  Pac.  435,  it  is  said: 
"Each  term  of  office  is  an  entity  separate 
and  distinct  from  all  other  terms  of  the 
same  office."  If  this  action  had  been 
brought  prior  to  the  4th  day  of  January, 
1898,  and  during  the  continuance  of  the  first 
term  of  office  of  plaintiff  in  error  Thomssen, 
then  there  would  be  merit  in  this  conten- 
tion. It  was  properly  the  duty  of  the  board 
of  supervisors,  under  the  terms  of  the  stat- 
ute cited,  to  have  removed  plaintiff  in  er- 
ror from  office,  or  to  have  refused  to  ap- 
prove the  bond  tendered  by  him  for  his 
second  term;  but  that  there  was  a  failure 
to  perform  this  duty  by  the  county  board 
cannot  prejudice  the  rights  of  the  county  in 
this  action.  It  is  very  clear  that  the  first 
contention  of  plaintiffs  in  error  cannot  be 
sustained. 

It  id  next  contended  that  the  county  treas- 
urer, under  the  law  of  this  state,  is  only  a 
bailee  for  hire  of  the  moneys  that  come  into 
his  hands  by  virtue  of  his  office;  that 
Thomssen  having  in  good  faith  deposited  the 
money  of  the  county  in  the  Bank  of  Com- 
merce, which  was  at  that  time  believed  to 
be  a  safe  and  responsible  banking  institu- 
tion, and  these  deposits  being  made  with 
the  knowledge  of  the  county  board,  and  the 
county  having  failed  to  furnish  a  safe  and 
suitable  place  in  which  to  keep  the  funds, 
therefore  the  answer  of  plaintiffs  in  error 
stated  a  good  defense;  and  that  the  loss 
of  the  money  must  fall  upon  the  county. 
This  view  is  very  ably  presented  by  counsel 
for  plaintiffs  in  error,  and  many  authorities 
are  cited  which  it  is  claimed  support  the 
doctrine  ptated.  We  have  carefully  exam- 
ined these  a*ithorities.  and  are  constrained 
to  say  that  many  of  them  were  decided  un- 
der statutes  differing  materially  from  our 
own,  and  the  bonds  therein  involved  dif- 
fered materially  from  that  involved  herein. 
The  weight  of  authority  seems  to  be  that  the 
county  treasurer  is  an  insurer  of  the  money 
coming  into  his  hands  by  virtue  of  his  of- 
fice, and  that  such  officer  is  liable  absolutely 
to  account  for  such  funds,  and,  if  funds  are 
lost  by  the  failure  of  a  bank  in  which  they 
have  been  deposited,  the  treasurer  and  his 
bondsmen  must  bear  such  loss.  Fairchild 
V.  Hedges,  14  Wash.  117,  31  L.  R.  A.  851, 
44  Pac.  125;  State  v.  Nevin,  19  Nev.  162,  7 
Pac.  650:  Wilson  v.  Wichita  County,  67  Tex. 
647,  4  S.  W.  67;  Redtcood  County  v.  Tower, 
28  Minn.  45,  8  N.  W.  907;  Loicry  v.  Polk 
County,  61  Iowa,  50,  33  Am.  Rep.  114,  49 
N.  W.  1049;  Mason  v.  Erie  County  Direct- 
ors of  Poor,  126  Pa.  445,  17  Atl.  616;  Omro 
V.  Kaime,  39  Wis,  468;  Rose  v.  Douglass 
Tv:p.  52  Kan.  451,  34  Pac.  1046. 
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But  if  the  weight  of  ^.uthority  were  a» 
claimed  by  counsel,  the  rule  could  not  ob- 
tain in  this  state.  By  the  terms  of  9  21^ 
art.  3,  chap.  18,  Comp.  Stat.  1901,  it  is  made 
a  feiimy  for  the  county  treasurer  to  deposit 
money  of  the  county  in  any  bank  other  than 
such  as  may  be  deposited  under  the  provi- 
sions of  the  depository  law,  and  under  thia 
section  it  may  be  said  that  plaintiff  in  er- 
ror Thomssen  was  violating  a  plain  provi- 
sion of  the  statute  by  making  the  deposit  on 
account  of  which  the  loss  occurred.  And  it 
seems  clear  that  neither  he  nor  his  bonds- 
men can  ask  to  be  released  from  liability 
for  the  loss  of  money  so  wrongfully  depos- 
ited. By  §  01,  art.  1,  chap.  18,  Comp.  SUt. 
]  901,  it  is  made  the  duty  of  the  county  treas- 
urer to  receive  all  moneys  belonging  to  the- 
county,  from  whatsoever  source  derived,  and 
to  pay  out  all  moneys  received  by  him  for 
the  use  of  the  county,  only  on  warrants  is- 
sued by  the  county  board  according  to  law,, 
except  where  special  provision  for  the  pay- 
ment thereof  is  or  may  be  otherwise  made 
by  law.  By  S  89  of  the  same  chapter  it  is 
provided  that  the  county  clerk  shall  keep 
an  account  with  the  county  treasurer,  in 
which  account  he  shall  be  charged  with  all 
moneys  received  by  him,  from  whatever 
source  derived,  together  with  all  taxes  due,, 
as  shown  by  the  tax  lists,  and  in  which  he 
is  to  be  credited  only  with  uncollected  taxes,, 
and  with  the  moneys  he  pays  out  in  accord- 
ance with  law.  We  find  no  provision  in  this 
section  under  which  the  treasurer  may  be 
credited  with  moneys  that  may  have  been 
lost,  even  though  the  loss  occurred  with- 
out any  fault  or  neglect  on  his  part.  By 
§21,  chap.  10,  Comp.  Stat.  1901,  it  is  pro- 
vided that  "any  officer  or  person  who  ia 
intrusted  with  funds  belonging  to  the  state 
or  any  county  thereof,  which  may  come  into 
his  possession  by  any  appropriation  or  oth- 
erwise, shall  be  responsible  for  the  same 
upon  his  bond."  From  an  examination  of 
these  sections  of  the  statute,  it  seems  very 
clear  that  the  purpose  of  the  legislature  wa» 
to  make  the  county  treasurer  an  insurer, — 
responsible  absolutely  for  the  repayment  of 
all  moneys  which  might  come  into  his  hands 
from  any  source, — and  that  from  this  lia- 
bility, which  under  the  law  is  absolute,  nei- 
ther he  nor  his  bondsmen  can  be  permitted 
to  escape,  even  though  the  loss  occurred 
through  no  fault  or  neglect  of  the  treas- 
urer. By  §  23,  art.  3,  chap.  18,  Comp. 
Stat.  1901,  it  is  provided  "that  no  treasurer 
shall  be  liable  on  his  bond  for  money  on- 
deposit  in  bank  under  and  by  direction  of 
the  proper  legal  authority,  if  said  bank  haa 
given  bonds."  From  the  provisions  of  this 
section,  specifically  exempting  the  treasurer 
from  liability  on  his  bond  for  funds  depos- 
ited in  a  proper  depository,  it  seems  clear 
that  the  legislature  understood  that,  under 
the  other  sections  referred  to,  the  treasur- 
er's liability  was  absolute,  requiring  him  to 
account  for  all  other  moneys. 

An  examination  of  the  terms  of  the  bond 
does  not  disclose  anything  that  would  in 
any  way  assist  plaintiffs  in  error  to  avoid 
the  liability  which  seems  to  have  been  fixed 
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by  statute.  Among  the  conditions  contained 
in  the  bond  we  find  the  following:  '*Now, 
it  the  said  William  Thomssen  shall  render  a 
true  account  of  his  office,  and  of  the  doings 
therein,  to  the  proper  authorities,  when  re- 
quired thereby  or  by  law,  and  shall 
promptly  pay  over  to  the  persons  or  officers 
entitled  thereto  all  moneys  which  may  come 
into  his  hands  by  virtue  of  his  said  office, 
and  shall  faithfully  account  for  all  the  bal- 
ances of  money  remaining  in  his  hands  at 
the  termination  of  his  office,"  etc.  It  will 
thus  be  seen  that  by  the  terms  of  his  bond, 
as  well  as  by  the  provisions  of  the  statute, 
plaintiffs  in  error  are  liable  to  account  for 
all  moneys  coming  into  the  hands  of  Thoms- 
sen as  treasurer. 

It  cannot  be  said  that  the  question  is  a 
new  one  in  this  state.  In  the  case  of  Bush 
V.  Johnson  County,  48  Neb.  1,  32  L.  R.  A. 
223,  66  N.  W.  1023,  this  court  said:  "The 
duty  imposed  on  a  county  treasurer  by  law, 
and  assumed  by  him,  of  safely  keeping,  ac- 
counting for,  and  turning  over  the  public 
funds  which  come  into  his  hands  by  virtue 
of  his  office,  is  an  absolute  one;  and,  where 
his  bond  is  conditioned  for  the  faithful  per- 
formance of  the  duties  of  the  office  by  him, 
the  sureties  on  the  bond  are  bound  and  li- 
able in  like  manner,  and  their  responsibility 
is  the  same  as  that  of  their  principal,  and 
it  will  be  no  defense  for  either  of  the  par- 
ties, in  an  action  on  the  bond  to  recover  pub- 
lic funds,  predicated  on  an  alleged  failure 
of  the  treasurer  to  account  for  or  pay  them 
over,  that  the  funds  have  been  lost  or  stolen 
without  the  fault  or  negligence  of  the  treas- 
urer." It  is  said  that  the  language  just 
quoted  is  obiter  dictum,  and  therefore  not 
authority  in  the  determination  of  the  ques- 
tion under  consideration.  An  examination 
of  that  opinion,  however,  shows  that  the 
language  quoted  was  used  in  answer  to  the 
contention  of  Bush  and  his  bondsmen,  who 
pleaded  in  the  action  brought  against  them 
that  the  money  sought  to  be  recovered  was 
lost  in  a  reputable  and  presumably  solvent 
bank,  {hat  the  treasurer  had  used  due  dili- 
gence in  safe-guarding  the  funds,  and  that 
they  were  lost  through  no  fault  or  neglect 
on  hia  part.  Thus  it  is  seen  that  the  exact 
question  here  presented  was  decided  in  the 
Bush  Case,  and  adversely  to  the  contention 
of  plaintifTs  in  error.  It  may  therefore  be 
said  to  be  the  settled  law  in  this  state,  that 
a  county  treasurer  is  an  insurer  of  the  funds 
that  come  into  his  hands  by  virtue  of  his 
office,  and  that  he  and  his  bondsmen  are  li- 


able for  moneys  lost  by  the  failure  of  the 
banks  in  which  moneys  of  the  county  are 
deposited,  except  where  deposits  are  made 
in  conformity  with  the  depository  act. 

It  is  also  contended  that  the  county  treas- 
urer was  justified  in  violating  the  law  by 
depositing  the  funds  in  the  Bank  of  Com- 
merce, because  the  board  of  supervisors  had 
failed  to  provide  a  suitably  safe  place  to 
keep  the  funds,  and  that  they  knew  that 
the  county  treasurer  was  depositing  the 
funds  in  this  bank.  This  contention  is  un- 
tenable. The  county  supervisors,  as  public 
officers,  are  not  charged  with  the  keeping  of 
the  county  funds;  and  the  rule  is  so  ele- 
mentary as  to  require  no  citation  of  au- 
thorities, that  the  public  rights  cannot  be 
prejudiced  by  the  fact  that  the  supervisors 
knew  that  the  county  treasurer  was  violat- 
ing the  law;  and  the  situation  would  be  the 
same  even  though  they  connived  at  such 
violation. 

It  is  next  contended  that  the  trial  court 
erred  in  instructing  the  jury  to  return  a 
verdict  for  interest  at  the  rate  of  7  per  cent 
from  the  4th  day  of  January,  1898,  up  to 
the  date  of  the  trial.  We  are  unable  to  find 
merit  in  this  contention.  Under  the  law, 
and  by  the  terms  of  his  bond,  Thomssen 
was  required  to  have  on  hand  and  account 
for  this  money  at  the  end  of  his  term,  which 
was  January  4,  1898.  The  county  had  a 
right  to  the  use  of  the  money  at  that  time, 
with  which  to  meet  its  obligations  and  stop 
interest  on  outstanding  claims.  The  money 
in  the  hands  of  the  treasurer  was  due  at  that 
time.  That  was  the  day  on  which,  by  the 
terms  of  his  bond,  he  had  agreed  to  aQ- 
count  and  turn  over  to  his  successor  this 
money.  Under  the  provisions  of  §  4,  chap. 
44,  Comp.  Stat.  1901,  it  would  seem  that 
interest  should  be  computed  from  January 
4,  1898,  when  the  money  became  due.  Che- 
nango County  V.  Birdsall,  4  Wend.  463; 
People  V.  Oasherie,  9  Johns.  71,  6  Am.  Dec. 
263;  Board  of  Justices  v.  Fennimore,  1  N. 
J.  L.  242. 

From  what  has  been  said,  it  follows  that 
there  is  no  error  in  the  proceedings  of  the 
trial  court,  and  it  is  therefore  recommended 
that  the  judgment  of  the  district  court  be 
affirmed. 

Day  and  Hastings*  CO.,  concur. 

Per  Curiam  t 

For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  District  Court 
is  affirmed. 


NEW  JERSEY  COURT  OF  ERRORS  AND  APPEALa 


Ann  Eliza  RYERSON,  Plff.  in  Err., 

v. 

James  E.  BATHGATE  et  al. 

(•••••••. N.  J... ) 

*W1iere  the  O'vmer  or  occupier  of  lands* 

*HeadDote  by  Pitnbt,  J. 


by  express  Invitation,  induces  a  person 
to  make  use  of  a  portion  of  the  premises  for 
an  expressed  purpose,  bis  liability  is  confined 
within  the  limits  of  tbe  invitation,  and  does 
not  extend  to  injuries  received  by  tbe  person 
invited  while  using  the  premises  for  a  pur- 
pose not  expressed,  and  not  authorized  by 
the  Invitation. 


Hon. — ^For  earlier  cases  in  this  series  as  to  1  coming  tbereon  by  express  or  Implied  Invlta- 
^t7  of  owner  of  premises  to  protect  person  I  tion,  see  Pomponio  v.  New  Tork,  N.  H.  ft  H.  R. 
57  L  R.  A. 
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(March  3,  1902.) 

ERROR  to  the  Circuit  Court  for  Essex 
County  to  review  a  judgment  in  favor 
of  defendants  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendants'  negli- 
gence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Afr,  Edward  Wade  BenJ*™int  ^or 
plaintiff  in  error: 

An  express  invitation  to  enter  upon  the 
premises  of  another,  whether  for  the  sole 
benefit  of  tbe  person  invited,  or  for  tbeir 
mutual  benefit,  imposes  a  duty  on  the  owner 
to  use  reasonable  care,  so  that  the  other 
party  shall  not  be  injured. 

PhilHpa  V.  Burlington  Library  Co.  55  N. 
J.  L.  307,  27  Atl.  478 ;  Bennett  v.  Louiwille 
d  N.  li.  Co.  102  U.  S.  677,  684,  685,  26  L. 
ed.  235,  238. 

A  mere  licensee  can  recover  wbere  he  has 
been  injured  wilfully  by  the  defendant,  or 
where  tJie  circumstances  are  such  that  con- 
cealment of  hidden  dangers  would  amount 
to  a  fraud. 

Vanderbeck  v.  Hendry,  34  N.  J.  L.  467. 

The  defendants  are  bound  by  the  acts  of 
Mr.  Silvernail  done  in  the  interest  of  his 
principals,  although  unauthorized,  if  tbe 
limitations  or  scope  of  employment  are  not 
known  to  the  plaintiff,  and  they  are  within 
the  agent's  apparent  authority. 

1  Shearm.  A  Redf.  Neg.  6th  ed.  fiS  146, 
148;  WiUon  v.  Peverly,  2  N.  H.  648;  Ox- 
ford V.  Peter,  28  HI.  434;  Sohmidt  v.  Ad- 
ams, 18  Mo.  App.  432;  Levineaa  v.  Post,  6 
Daly,  321;  Hardegg  v.  WilUurde,  12  Misc. 
17,  33  N.  Y.  Supp.  25;  Courtney  v.  Baker, 
60  N.  Y.  1 ;  Chicago,  B.  d  Q.  R,  Co.  v.  Casey, 
9  111.  App.  632. 

The  plaintiff  was  on  the  premises  of  the 
defendants  on  what  she  supposed  was  the 
business  of  the  defendants;  and  while  there 
she  submitted  herself  to  be  directed  by  their 
agent,  who  was  in  sole  charge  of  the  prem- 
ises at  the  time. 

Persons  left  in  charge  of  premises  by 
their  principals  are  empowered  to  take 
charge  of  them,  at  least  for  protection,  and 
to  control  and  direct,  with  that  object  in 
view,  the  conduct  of  strangers  who  may 
come  upon  the  premises  during  that  time. 

West  Jersey  d  8.  R.  Co.  v.  Welsh,  62  N. 
J.  L.  655,  42  Atl.  736;  1  Shearm.  &  Redf. 
Neg.  5th  ed.  §§  145,  146;  Allen  v.  London  d 
fi.  W.  R.  Co.  L.  R.  6  Q.  B.  65;  Barwick  v. 
English  Joint  Stock  Bank,  L.  R.  2  Exch. 
259 ;  Leviness  v.  Post,  6  Daly,  321 ;  Courtney 
V,  Baker,  60  N.  Y.  1 ;  Stoinarton  v.  Le  Bou- 
iillier,  58  N.  Y.  S.  R.  345,  28  N.  Y.  Supp. 
63;  Afallach  v.  Ridley,  15  N.  Y.  S.  R.  4,  9  N. 
Y.  Supp.  922;  Hardegg  v.  Willards,  12 
Misc.  17,  33  N.  Y.  Supp.  25;  Tousey  v.  Rob- 
erts, 114  N.  Y.  312,  21  N.  E.  399. 


In  view  of  the  circumstances  under  whicL 
the  plaintiff  was  acting,  the  nearness  of  the 
danger,  the  erroneous  impression  in  her 
mind  as  to  the  character  of  the  place  cre- 
ated by  Silvernail,  the  immediate  conse- 
quence of  a  wrong  step,'  will  not  justify  the 
court  in  withholding  the  questions  of  n^- 
ligence  and  contributory  negligence  from 
the  jury. 

Monaan  v.  Rochester  Mach.  Screw  Co.  53 
App.  Div.  497,  65  N.  Y.  Supp.  967 ;  Tousey 
V.  Roberts,  114  N.  Y.  312,  21  N.  E.  399;  Mc- 
Rickard  v.  Flint,  114  N.  Y.  222,  21  N.  E. 
153;  City  R.  Co.  v.  Lee,  50  N.  J.  L.  435,  14 
Atl.  883 ;  Pennsylvania  R.  Co.  v.  Middleton, 
57  N.  J.  L.  154,  31  Atl.  616;  Smith  v.  Iruoin, 
51  N.  J.  L.  507,  18  AU.  852. 

Mr.  IfOiiis  Hood  for  defendants  in  error. 

Pitney,  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  of  tort  for  negligence, 
and  upon  the  trial  the  plaintiff's  evidence 
tended  to  prove  the  following  facts:  The 
plaintiff,  a  woman  of  sixty-one  years  of  age, 
kept  a  small  place  of  business  in  Newark, 
and  the  defendants  were  the  proprietors  of 
a  meat  shop  near  by,  which  was  in  the 
charge  of  one  Silvernail,  as  manager.  The 
plaintiff  owned  a  domestic  cat,  of  which 
she  desired  to  be  rid,  and  this  fact  she  made 
known  to  Silvernail,  who  told  her  that  the 
defendants  needed  a  cat,  and  suggested  that 
she  bring  it  over  to  them.  This  she  did  a 
few  days  later,  and  on  arriving  at  the  meat 
shop  found  Silvernail,  and  also  Mr.  Swift, 
one  of  the  defendants.  As  the  plaintiff  ar- 
rived at  the  place,  the  cat  jumped  from  her 
arms  and  ran  home,  whereupon  Mr.  Swift 
said,  '*You  must  bring  her  over  later."  Ac- 
cordingly, a  few  days  later,  plaintiff  again 
carried  over  the  cat,  and  upon  entering  tbe 
defendants'  premises  found  Silvernail  there 
alone.  As  she  entered,  she  told  him  that  he 
must  put  the  cat  in  a  closet,  or  else  she 
would  run  away  again.  Silvernail  there- 
upon walked  to  the  opposite  side  of  the 
room,  opened  a  door,  and  said,  "Put  her  in 
here."  Plaintiff  supposed  it  to  be  a  closet, 
as  she  had  requested  him  to  put  the  cat  in  a 
closet.  She  testified  that  Silvernail  only 
partially  opened  the  door,  "so  that  she  could 
just  get  in  to  get  the  cat  in,"  and  that,  as 
he  opened  the  door,  she  anxiously  ran  and 
stooped  to  put  the  cat  down,  and  did  not 
see  beyond  the  door,  partly  because  it  was 
dark  there,  and  partly  because  a  butcher's 
frock  was  hanging  on  the  door.  She  says 
that  she  had  the  cat  in  her  arms  at  the  time, 
and  it  was  scratching  at  her,  and  she  was 
anxious  to  get  the  cat  out  of  her  arms ;  that 
she  did  not  look  in,  but  took  it  for  granted 
tlie  opening  led  to  a  closet.  In  fact  the  door 
opened  upon  a  flight  of  stairs  leading  down 
to  the  cellar,  and  she  stepped  inside  without 


Co.  (Conn.)  82  L.  R.  A.  530 ;  Newark  Electric 
Light  ft  P.  Co.  v.  Garden  (C.  C.  App.  3d  C.) 
37  Ti.  R.  A,  725 ;  and  Tucker  v.  Draper  (Neb.) 
54  L.  R.  A.  821. 

As  to  liability  to  mere  licensee,  see  notes  to 
Schmidt  V.  Bauer  (Cal.)  5  L.  R.  A.  580;  and 
Oordon  v.  Cummlngs  (Mass.)  0  L.  R.  A.  640 ; 

57  L.  R.  A. 


alio  Redigan  v.  Boston  &  M.  R.  Co.  (Mass.)  14 
J  J.  R.  A.  276 ;  Manning  v.  Chesapeake  &  O.  R. 
Co.  (W.  Va.)  16  L.  R.  A.  271;  Hart  v.  Col© 
(Mass.)  16  L.  R.  A.  557;  Benson  v.  Baltimore 
Traction  Co.  (Md.)  20  L.  R.  A.  714 ;  and  Pom- 
ponlo  V.  New  York,  N.  H.  ft  H.  R.  Co.  (Conn.) 
32  L.  R.  A.  530. 
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looking,  fell  downstairs,  and  sustained  in- 
juries, to  recover  damages  for  which  she 
brought  this  action  against  the  defendants. 
Upon  the  evidence  above  indicated  the  plain- 
tiff rested  her  case,  whereupon  the  court 
granted  the  defendants'  motion  to  nonsuit. 
To  this  ruling  exception  was  taken,  and  the 
writ  of  error  brings  that  ruling  here  for  re- 
view. From  the  evidence  the  iury  would 
have  had  a  right  to  infer  that  the  entrance 
of  the  plaintiff  upon  the  defendants'  prem- 
ises was  for  their  mutual  benefit,  and  not 
for  her  benefit  solely.  Thereupon  the  plain- 
tiff invokes  the  rule  of  law  which  was  made 
the  basis  of  the  decision  of  this  court  in 
Fkillipa  v.  Burlington  Library  Co,  55  N.  J. 
L.  307,  27  Atl.  478,  and  is  exemplified  in 
other  recent  cases,  including  that  of  Furey 
▼.  A'eii?  York  C.  d  H.  R.  R.  Co.  (decided  by 
this  court  at  the  present  term)  51  Atl.  505, 
viz.,  that  the  owner  or  occupier  of  lands, 
who,  by  invitation,  express  or  implied,  in- 
duces persons  to  come  upon  his  premises,  or 
to  make  use  of  the  premises  for  a  given  pur- 
pose, is  under  a  duty  to  exercise  ordinary 
care  to  render  the  premises  reasonably  safe 
for  such  use.  The  application  of  this  rule 
always  depends  upon  the  particular  facts 
and  circumstances  of  the  case  under  consid- 
eration. The  owner's  liability  for  the  con- 
dition of  the  premises  is  only  coextensive 
with  his  invitation.  And  it  is  incumbent 
upon  the  plaintiff  to  show,  not  only  that  her 
entry  upon  the  premises  was  by  invitation 
of  the  owner,  but  also  that  at  the  time  the 
injury  was  received  she  was  in  that  part  of 
the  premises  into  which  she  was  invited  to 
enter,  and  was  usinpf  them  in  a  manner  au- 
thorized by  the  invitation,  whether  express 
or  implied.  So  far  as  Mrs.  Ryerson's  entry 
into  the  meat  shop  is  concerned,  she  was  un- 
doubtedly within  the  protection  of  the  rule. 
The  question  is  whether  she  was  entitled  to 
that  protection  when  she  attempted  to  en- 
ter the  door  that  was  partially  opened  by 
Silvernail.  The  plaintiff's  injury  did  not 
result  from  any  defect  in  the  doorway  or  in 
the  staircase.  So  far  as  the  case  shows, 
there  was  no  such  defect.  She  was  injured 
because  she  inferred  that  the  doorway  led  to 
a  closet,  and  thereupon  attempted  to  enter, 
without  taking  observations  herself,  or  mak- 
ing further  inquiries.  Was  she  justified  in 
doing  so?  The  case  presents  an  instance  of 
express  invitation.  In  order  to  discover  its 
extent,  the  words  used  by  Silvernail  are  to 
be  considered  with  reference  solely  to  the 
plaintiff's  expressed  purpose  and  the  act 
which  accompanied  his  response.  She  said 
to  Silvernail,  "You  must  put  her  [the  cat] 
in  a  closet,  or  she  will  run  away  again." 
He  said,  "Put  her  in  here,"  and  partially 
opened  the  door.  This  amounted  to  a  dec- 
lination of  her  request  that  he  should  take 
the  cat  and  put  it  in  a  ctos<:t.  It  did  not 
even  amount  to  «,  rv;)>-resentfcticn  that  the 
place  indicated  ^».a  &  clo3t:t,  In  the  ordinary 
aco«ptaiiou  of  that  term,  hy  ^liat  he  said 
and  did  he  *.aerely  rtpTcseAted  that  the  door 
operied  into  a  ;/lace  wnieh,  when  the  door 
vtraB  promptly  closed  again,  would  securely 
detain  the  cau  6h«  had  expressed  uo  pur- 
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pose  to  enter  with  the  cat.  On  the  con- 
trary, she  had  notified  him  that  the  cat 
would  run  away  on  the  slightest  opportu- 
nity, which  carried  the  inference  that  it  was 
as  important  for  the  plaintiff  to  remain 
outside  as  it  was  for  her  to  put  the  cat  in- 
side. The  natural  thing  for  Her  to  do  was 
to  place  the  cat  through  the  opening  with 
her  hands,  and  then  permit  Silvernail  to 
quickly  close  the  door,  so  as  to  detain  the 
cat.  If  he  had  said,  "This  is  a  closet,"  she 
would  have  had  a  right  to  assume  it  to  be 
such;  but  even  so,  in  view  of  her  expressed 
purpose  and  his  reply,  she  would  have  had 
no  right  to  infer  an  invitation  to  enter.  If 
she  went  in  with  the  cat,  the  way  of  exit 
required  for  her  own  withdrawal  would  nec- 
essarily be  wider  than  would  suffice  for  the 
cat's  escape.  The  cat  was  confessedly  more 
active  than  she.  If  she  went  in  with  the  cat 
in  her  arms,  it  would,  of  course,  be  neces- 
sary for  the  door  to  be  closed  while  she  re- 
leased the  cat  from  her  grasp.  It  is  quite 
impossible  to  see  how  the  plaintiff  could 
then  make  her  exit  without  permitting  the 
cat  to  escape,  especially  if  the  closet  was 
dark;  and,  in  fact,  she  had  not  asked  for 
a  lighted  one.  It  is  sufficient  to  say  that 
she  had  proposed  no  such  roimdabout  pro- 
gram to  Silvernail.  The  case  shows  that 
Silvernail  formed  a  correct  judgment  of  the 
exigencies  of  the  problem,  and  that  the 
plaintiff  did  not.  He  opened  the  cellar  door 
barely  wide  enough  to  enable  her  to  inject 
the  cat  according  to  the  approved  method,  at 
the  same  time  saying,  "Put  her  in  here." 
That  was  the  extent  of  the  invitation.  The 
plaintiii  exceeded  the  bounds  of  the  invita- 
tion, and  in  so  doing  became  a  mere  licensee. 
She  was  injured  because  she  inferred,  with- 
out warrant,  that  she  might  safely  enter 
through  the  door,  and  because  she  thereupon 
did  enter  without  taking  observations  her- 
self or  making  further  inquiries  of  Silver- 
nail. The  case  rests  upon  its  own  peculiar, 
circumstances;  in  view  of  which  the  dispo- 
sition made  of  it  by  the  trial  court  was  cor- 
rect. 

The  judgment  should  he  affirmed. 


Emma  P.  JENKINS,  PZ/f.  in  Err., 

V. 

PENNSYLVANIA  RAILROAD  COMPANY. 
( N.  J ) 

*1.  In  an  action  of  tort  aicatnst  a  rail- 
road company  for  negligently  operating 
itii  locomotives  In  such  manner  as  to  cause 
rnem  to  emit  amok«  denser  and  morf  ofTen- 
stve  in  qaality,  and  greater  in  volume,  than 

*Headnotea  by  Pitnet,  J. 


Note. — For  other  cases  In  this  series  as  to 
rlgbt  of  abutting  property  owner  to  damages 
for  smoKe,  noises,  and  smells  caused  by  rail- 
roads or  street  railways,  see  Wylle  v.  Elwood 
(ill.)  9  L.  R.  A.  726;  Sperb  ▼.  Metropolitan 
Elev.  R.  Co.  (N.  Y.)  20  L.  R.  A.  752:  and 
Louisville  E.  Co.  V.  Foster  (Ky.)  50  L.  R.  A. 
813. 
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reaaonably  required  for  the  proper  operation 
of  the  railroad,  to  the  injury  of  plalntilTB 
property,  situate  near  to  the  railroad,  where 
the  eridence  ahowa  auch  negligent  operation, 
and  substantial  damage  to  the  plalntlflTs 
property,  directly  attributable  thereto,  it  Is 
erroneous  for  the  trial  court  to  limit  the 
plaintiff's  recovery  to  nominal  damages,  on 
the  ground  of  inherent  impoaslbllity  of  de- 
termining how  much  of  the  damage  was 
caused  by  smoke  necessarily  emitted  In  the 
careful  operation  of  the  railroad,  and  how 
much  was  caused  by  the  smoke  that  was  due 
to  negligent  operation. 
S.  In  an  action  of  tort.  If  it  be  impos- 
sible, in  the  nature  of  the  case,  to  distin- 
guish between  the  damage  arising  from  the 
actionable  Injury  and  damage  which  has  an- 
other origin,  the  Jury  should  be  left  to  make 
from  the  eridence  the  best  estimate  In  their 
power,  as  reasonable  men,  and  award  to  the 
plaintiff  compensatory  damages  for  the  ac- 
tionable Injury. 

(March  3,  1902.) 

ERROR  to  the  Supreme  Court  to  review 
a  judgment  in  favor  of  defendant  in  an 
action  brought  to  recover  damages  for  inju- 
ries to  plaintiff's  property  by  amolce  and 
noxious  vapors  generated  in  the  operation 
of  defendant's  road.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Holt  ii  Van  Dike  and  Idnton 
SattertKwait,  for  plaintiff  in  error: 

In  actions  for  personal  injuries,  juries 
are  permitted  to  estimate  the  probable  com- 
pensatory damages  without  any  direct  proof 
as  to  the  amount.  In  actions  for  injuries 
to  property,  where,  as  in  the  case  of  per- 
sonal injuries,  the  nature  of  the  case  makes 
exact  proof  impossible,  the  same  rule,  ew 
necessitate,  obtains. 

Ogden  v.  Lucas,  48  111.  492 ;  Elgin  y. 
Welch,  16  111.  A  pp.  483;  Harrison  v.  Adam- 
son,  86  Iowa,  693,  63  N.  W.  334;  Washburn, 
V.  Gilman,  64  Me.  163,  18  Am.  Rep.  246; 
PrieM  v.  Nichols,  116  Mass.  401;  Ooldman 
V.  Wolff,  6  Mo.  App.  496;  Chicago  d  N,  W. 
R.  Co.  V.  Hoag,  90  111.  339;  Mark  v.  Hudson 
River  BHdge  Co.  103  N.  Y.  28.  8  N.  E.  243; 
Learned  v.  Castle,  78  Cal.  454,  18  Pac.  872, 
21  Pac.  U. 

If  a  part  only  of  the  injury  of  the  plain- 
tiff was  the  result  of  the  negligent  and  im- 
proper operation  of  its  railroad  bv  the  de- 
fendant, the  plaintiff  was  entitled  to  such 
damages  as  the  jury  should  find  from  the 
evidence  would  fairly  compensate  her  for 
the  injury  thus  sustained. 

Thirteenth  &  F.  Street  Pass.  R.  Co.  v. 
Bimdrou,  92  Pa.  482,  37  Am.  Rep.  707; 
Oilbert  v.  Kennedy,  22  Mich.  117;  Allison 
V.  Chandler,  11  Mich.  653. 

Mr.  Alan  H.  Strong  for  defendant  in 
error. 

Pitney,  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  of  tort.  The  gist  of 
the  plaintiff's  declaration  was  that  the  de- 
fendant, in  the  operation  of  its  railroad, 
negligently,  unskilfully,  and  unnecessarily 
caused  dense  smoke,  and  noxious,  penetrat- 
ing, and  discoloring  vapors,  and  offensive 
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odors,  in  greater  quantities  than  were  re- 
quired for  the  legitimate  and  proper  use 
and  operation  of  the  railroad,  to  arise  and 
ascend  near  to,  through,  and  about  the 
plaintiff's  dwelling  house,  situate  near  to 
the  railroad,  thereby  rendering  the  house 
uncomfortable  and  unhealthy  and  unfit  for 
habitation,  and  injuring  the  furniture  and 
other  personal  property  of  the  plaintiff 
therein  contained.  At  the  trial,  evidence 
was  introduced  tending  to  show  that  smok» 
in  great  quantities,  emitted  from  the  loco- 
motives upon  the  defendant's  railroad,  was 
carried  to  and  upon  the  plaintiff's  prem- 
ises, causing  substantial  damage  to  the 
dwelling  house  and  its  contents.  The  plain- 
tiff also  introduced  evidence  tending  to  show 
negligent  firing  of  defendant's  locomotives, 
and  that  thereby  smoke  was  produced, 
denser,  darker  in  color,  and  greater  in  vol- 
ume than  was  reasonably  required  for  the 
proper  operation  of  the  railroad,  and  that, 
by  the  exercise  of  due  care  and  skill  on  the 
part  of  defendant's  employees  in  firing  the 
locomotives,  much  less  smoke  would  have 
been  produced.  The  contention  on  the  part 
of  defendant  was  that  its  locomotives  were 
properly  fired,  and  that  such  smoke  as 
had  been  produced  was  no  g[reater  in  quan- 
tity and  no  more  offensive  in  quality  than 
was  necessarily  produced  in  the  proper  and 
careful  operation  of  the  railroad.  Upon 
the  question  of  damages  the  trial  judge 
charged  the  jury,  in  effect,  that  the  burden 
rested  upon  the  plaintiff  to  show  the  jury, 
by  proof,  how  much  of  the  damage  she 
claimed  to  have  suffered  was  the  result  of 
negligence  on  the  part  of  the  railroad  com- 
pany; that  the  evidence  was  in  such  shape 
that  no  twelve  men  could  say  how  much  of 
the  damage  was  the  result  of  carelessness  in 
firing,  and  how  much  was  necessarily  inci- 
dent to  the  careful  operation  of  the  rail- 
road; that  there  was  no  way  by  which  the 
jury  could  rightly  apportion  the  damage, 
and  to  attempt  to  do  so  would  be  mere 
guesswork ;  and  that,  therefore,  if  the  plain- 
tiff was  entitled  to  any  damages  at  all,  she 
could  recover  only  nominal  damages.  To 
this  part  of  the  charge,  exception  was  taken. 
The  jury,  hy  their  verdict,  found  the  de- 
fendant guilty  of  the  negligence  charged  in 
the  declaration,  and  assessai  the  plaintiff's 
damages  at  6  cents.  Judgment  having  been 
entered  thereon,  the  plaintiff  now  assigns 
error  upon  that  portion  of  the  charge  just 
referred  to. 

The  bill  of  exceptions  shows  that  the  state 
of  the  proofs  was,  in  fact,  such  that  no 
twelve  men  could  tell  with  accuracy  how 
much  of  the  damage  was  the  result  of  care- 
lessness in  firing,  and  how  much  was  neces- 
sarily incident  to  the  careful  operation  of 
the  road;  and  this  for  a  reason  that  in- 
hered in  the  nature  of  the  case,  and  conse- 
quently was  unavoidable  by  the  plaintiff. 
The  damage  was  caused  by  clouds  of  smoke 
proceeding  from  the  defendant's  locomo- 
tives; and  those  clouds  were  formed  in  part 
of  smoke  conceded  to  have  been  necessarily 
emitted  in  the  careful  operation  of  the  loco- 
motives, and  in  part  of  other  smoke  alleged 
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by  the  plaintiff  and  found  by  the  jury  to 
have  been  unnecessarily  emitted  in  the  neg- 
ligent operation  of  the  locomotives.  It  was 
as  impossible  for  the  plaintiff  to  adduce  ev- 
idence separating  the  unnecessary  from  the 
necessary  damage,  as  for  the  defendant  to 
split  up  each  smoke  cloud  into  two,  label 
one,  "Necessary,"  and  the  other,  "Unneces- 
sary," and  send  them  separately  to'  the 
plaintiff's  premises.  The  question  is  whether, 
in  a  case  where  the  proof  shows  that  a 
railroad  company  has  been  guilty  of  a 
breach  of  duty  in  the  respect  indicated,  and 
substantial  damage  has  thereby  accrued  to 
an  adjacent  property  owner,  the  right  to 
recover  substantial  damages  must  be  de- 
nied, b^  reason  of  the  inherent  impossibility 
of  distingii)$bing  betwaen  auch  damage  as  is 
necessarily  incident  to  the  careful  operation 
of  the  road,  and  such  as  arises  from  the 
negligent  and  unskilful  management  of  the 
road.  It  is  obvious  that,  if  the  property 
owner  must  be  confined  to  nominal  dam- 
ages in  such  a  situation,  it  is  the  same,  in 
effect,  as  to  say  that  he  is  entitled  to  no 
recovery.  In  our  opinion,  this  is  not  the 
law.  The  situation  is  one  that  is  not  very 
unusual  in  actions  of  tort.  It  many  times 
happens  that'  the  damage  arising  from  an 
actionable  injury  chargeable  to  uie  defend- 
ant is,  in  the  nature  of  things,  or  from  the 
circumstances  of  the  cases,  indistinguish- 
able from  other  damage  occurring  at  the 
same  time,  attributable  to  the  acts  of  an  in- 
dependent tort  feasor  or  to  natural  causes. 
In  such  cases,  since  the  injured  party  can- 
not supply  the  materials  necessary  to  enable 
the  jury  to  make  an  exact  computation  of 
the  damages  in  suit,  the  approved  practice 
is  to  leave  it  to  the  good  sense  of  the  jur^, 
&8  reasonable  men,  to  form  from  the  evi- 
dence the  best  estimate  that  can  be  made 
under  the  circumstances,  as  a  basis  of  com- 
penaatory  damages  for  the  actionable 
injury. 

In  Ogden  ▼.  LiAcaa,  48  111.  492,  which  was 
an  action  to  recover  damages  for  the  destruc- 
tion of  corn  by  trespassing  cattle,  where  it 
appeared  that  a  part  of  the  cattle  were  the 
property  of  others  than  the  defendant,  the 
court  said:  "In  cases  of  this  sort,  entire 
accuracy  is  impossible.  The  jury  had  a 
right  to  consider  from  the  evidence  how 
much  corn  had  been  destroyed,  and  what 
proportion  of  the  cattle  in  the  field  were 
turned  in  by  the  defendant,  and  thus  arrive 
at  as  near  an  estimate  of  the  damages  as 
the  nature  of  the  case  would  permit."  To 
the  same  effect  is  Ho/rrison  v.  Adamson,  86 
Iowa,  693,  53  N.  W.  334.  Washburn  v. 
<Hlman,  64  Me.  163,  18  Am.  Rep.  246,  was 
an  action  upon  the  case  for  a  nuisance  oc- 
casioned by  casting  refuse  material  out  of 
the  defendant's  sawmill  into  a  natural 
fitream,  whence  it  was  carried  by  a  spring 
freshet  upon  plaintiff's  land.  The  court 
held  the  defendant  liable  for  the  damages 
arising  from  his  own  wrongful  or  negligent 
act,  but  not  for  those  arising  from  the  neg- 
ligent acts  of  others,  saying:  "The  diffi- 
culty may  be  great  of  accurately  propor- 
tioning and  assessing  the  damages  done  by 
WUR.  A. 


the  defendant,  but  that  difficulty  the  de- 
fendant would  have  avoided  had  he  taken 
the  care  that  no  occasion  should  arise  re- 
quiring such  assessment  of  damages." 
Phillips  V.  Phillips,  34  N.  J.  L.  208,  was  an 
action  to  recover  damages  for  overflowing 
lands  of  the  plaintiff,  where  it  appeared 
that  the  flowing  was  due  partly  to  the  de- 
fendant's acts  and  partly  to  natural  causes. 
The  late  Chief  Justice  Beasley  charged  the 
jury  as  follows:  "It  seems  to  be  obvious 
that  all  water  which  flows  on  plaintiff's 
land  must  necessarily  occasion  damage  to 
him.  There  is  no  reason  in  saying  that, 
because  his  land  would  be  overflowed  in  the 
natural  condition  of  that  water,  that  no 
harm  is  done  in  augmenting  such  inunda- 
tions. The  larger  the  augmentation  of 
water,  it  would  seem,  the  greater  the  in- 
jury would  be  by  reason  of  such  increaae. 
It  IS  a  question  for  the  good  sense  of  the 
jury."  Chicago  ds  N,  W,  R,  Co.  v.  Hoag,  90 
111.  339,  was  an  action  against  the  railway 
companjr  to  recover  damages  for  causing  and 
permitting  water  to  flow  and  escape  from  a 
water  tank  of  defendant  to  and  upon  the 
land  of  the  plaintiff.  It  appeared  that  the 
whole  of  the  water  which  damaged  the 
plaintiff  did 'not  come  from  the  tank,  but 
that,  to  some  extent,  it  was  surface  water 
which  flowed  down  from  the  hillside  above. 
In  view  of  this  fact,  the  following  instruc- 
tion was  requested  by  the  defendant, — ^the 
refusal  to  give  it  being  assigned  for  error, — 
viz:  "If  the  jury  cannot  from  the  evidence 
determine  what  part  or  portion,  if  any,  of 
damages  was  occasioned  by  the  water  escap- 
ing from  the  tank,  then  in  no  event  can 
they  find  for  the  plaintiff  more  than  nomi- 
nal damages  on  account  of  damages  he  may 
have  suffered  from  the  flowing  of  the  water." 
The  court  of  review  held  this  proposed  in- 
struction objectionable,  as  liable  to  mislead 
the  jury  to  understand  that,  unless  they 
could  determine  to  a  certainty  the  extent  of 
damage  from  each  of  these  sources,  they  should 
find  only  nominal  damages  for  the  plaintiff; 
the  court  declaring  that  if  the  jury  could 
not  separate  and  distinguish  between  the 
several  amounts  of  the  damase  caused  by 
the  water  from  the  tank  and  the  surface 
water,  respectively,  they  should  have  been 
left  at  liberty  to  estimate,  as  best  they 
might,  from  the  evidence,  how  much  of  the 
whole  damage  was  occasioned  by  the  water 
from  the  tank.  See  also  Learned  v.  Castle, 
78  Cal.  454,  18  Pac.  872,  21  Pac.  II  ;PHest 
V.  Nichols,  116  Mass.  401;  Mark  v.  Hudson 
River  BHdge  Co.  103  N.  Y.  28,  8  N.  E.  243. 
If  the  rule  above  indicated  is  proper  to  be 
adopted  where  the  damage  occasioned  by 
the  defendant's  tortious  acts  is  indistin- 
guishable from  that  arising  from  the  tor- 
tious acts  of  others,  or  that  arising  from 
natural  causes,  it  follows,  a  fortiori,  that 
the  same  rule  is  sufficiently  favorable  to  a 
defendant  from  whose  acts  alone  the  entire 
loss  to  the  plaintiff  has  arisen;  it  being 
found  that  a  substantial  part  of  the  loss 
was  occasioned  by  his  tortious  act,  and  con- 
ceded that  the  residue  of  the  loss  was  at- 
tributable to  some  lawful  act  of  the  defend- 
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ant,  inseparable  in  its  consequences  from 
the  tortious  act.  To  say  that  the  plaintiff 
must  be  denied  a  substantial  recovery  be- 
cause of  the  impossibility  of  distinguishing 
between  the  consequences  that  were  lawfully 
originated  and  those  that  were  unlawfully 
imposed  upon  him  is  to  say  that  in  such  cir> 
cumstances  the  best  approximation  to  jus- 
tice attainable  in  a  court  of  law  is  to  re- 


quire the  injured  party  to  bear  the  entire 
burden  of  loss.  From  the  standpoint  of 
natural  justice,  it  would  be  better  to  per- 
mit the  wrongdoer  to  bear  the  whole.  But 
the  rule  abore  indicated  does  equal  justice 
to  both,  so  far  as  the  nature  of  the  case 
permits. 

T1^  judgment  ahotUd  he  reversed,  and  a. 
venire  de  novo  awarded. 


NEW  JERSEY  SUPREME  COURT. 


8TATE  of  New  Jersey,  Edward  CLIFFORD, 
Prosecutor, 

V. 

William  HELLER,  Sheriff. 

(68  N.  J.  L.  106.) 

*1.  Tlie  learality  of  the  proceedlBir>  At 
the  trial  of  a  prisoner  coDTlcted  of  a 
crime  by  a  court  of  competent  Jurisdlctloii 
cannot  be  challenged  or  reviewed  by  habeas 
corpus. 

5.  Ob  a  nrrlt  of  certiorari  alloiFred 
^rlth  the  "writ  of  habeas  corpus  to 
bring  up  a  warrant  for  the  execution  of  the 
prisoner,  purporting  to  be  Issued  by  the  ex- 
ecutive department  of  the  state  government 
under  authority  of  the  act  of  April  16,  1846, 
the  court  will  adjudge  whether  such  warrant 
ia  valid. 

8.  "When  the  igOTeraor  of  the  state  re« 
sligbs,  the  powers,  duties*  and  emoln- 
ments  of  the  olllce  deTolTe»  under  the 
Constitution,  upon  the  president  of  the  sen- 
ate, but  he  does  not  thereby  become  the  gov- 
ernor of  the  state  In  the  constitutional  sense. 
The  president  of  the  senate  retains  his  office 
of  senator,  and  as  president  of  the  senate  he 
exercises  the  powers  and  performs  the  duties 
of   the   executive   department. 

4.  When  he  reslarns  his  olllce  as  sena- 
tor, he  ceases  to  be  president  of  the  senate, 
and  thereupon  the  powers,  duties,  and  emolu- 
ments of  the  executive  office  devolve  in  like 
manner  upon  the  speaker  of  the  house  of 
assembly. 

B.  The  arrantlnar  of  a  reprlev-e  and  the 
flzlnir  of  a  dar  for  the  execution  of  a 
convicted  criminal  Is  by  the  common  law  a 
Judicial  power,  and  cannot  be  exercised  by 
the  governor,  or  person  administering  the 
government,  except  in  so  far  as  it  is  expressly 
permitted  by  the  Constitution. 

6.  The  Constitution  hestows  npon  the 
evecntlTe  department  the  power  to 
reprieve,  but  limits  the  exercise  of  that 
power  to  a  period  of  ninety  days  after  con- 
viction, which  means  ninety  days  after  sen- 
tence in  the  court  below.     As  an  incident  to 

•Headnotes  by  Van  Stciubl,  J. 


Note. — For  continuance  of  governor  In  office 
until  successor  is  duly  qualified,  and  as  to 
choice  of  governor  by  assembly,  see  State  ev 
rel.  Morris  v.  Bulkeley  (Conn.)  14  L.  R.  A.  667, 
and  Carr  v.  WilBon  (W.  Va.)  8  L.  R.  A.  64. 

For  lieutenant  governor  filling  governor's  of- 
fice, see  Barnard  v.  Taggart  (N.  H.)  25  L.  R. 
A.  613,  and  note;  State  ea  rel.  Sadler  v.  La 
Grave  (Nev.)  35  L.  R.  A.  233 ;  and  Taylor  v. 
Beckham  (Ky.)  49  L.  R.  A.  268. 
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this  granted  power,  the  executive  department 
may  direct  the  execution  to  be  proceeded 
with  within  the  ninety  days,  and  la  that  event 
the  execution  takes  place,  not  by  force  of  the 
executive  warrant,  but  in  virtue  of  the  Judg- 
ment of  the  court 
7.  After  the  lapse  of  the  ninety  days» 
the  power  of  the  executive  department  in  thia 
respect  ceases. 

(January  4,  1899.t) 

APPLICATION  for  a  writ  of  habeas  cor- 
pus to  obtain  petitioner'a  release  from 
custody  to  which  he  was  committed  await- 
ing execution  of  a  death  sentence  for  mur- 
der.   Petitioner  remanded. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Warren  Dizom  and  John  P. 
Stoekton  for  prosecutor. 

Messrs,  JTamea  8.  Erwin  and  Samuel 
K.  Grey»  Attorney  General,  for  the  State. 

Van  Bjekelf  J.,  delivered  the  opinion  of 
the  court: 

Edward  Clifford  was  convicted  of  murder 
in  the  first  degree  in  the  court  of  oyer  and 
terminer  of  the  county  of  Hudson,  and  sen- 
tenced by  the  said  court  on  the  15th  day  of 
September,  1896.  The  proceedings  at  the 
trial  were  subsequently  taken  to  the  court 
of  errors  and  appeals  for  review,  and  by  the 
judgment  of  that  court  the  judgmmt  of  the 
oyer  and  terminer  was  in  all  respects  af- 
firmed. Thereupon  the  court  of  oyer  and 
terminer  ordered  the  said  Clifford  to  be  ex- 
ecuted on  the  16th  day  of  February,  1898. 
On  the  14th  day  of  February,  1898,  Foster 
M.  Voorhees,  president  of  the  senate  of  New 
Jersey,  under  his  hand  and  Hie  great  seal 
of  the  state  of  New  Jersey,  directed  the  sher- 
iff of  the  county  of  Hudson  to  suspend  the 
execution  of  said  death  sentence  until  the 
16th  day  of  March,  1898.  Further  proceed- 
ings were  taken  on  behalf  of  Clifford  in  the 
Federal  courts,  by  which  the  execution  of 
sentence  was  stayed  until  November  26, 
1898,  when  David  0.  Watkins,  speaker  of  the 
house  of  assembly  of  New  Jersey,  imder  his 
hand  and  the  great  seal  of  the  state,  sus- 
pended the  execution  of  said  sentence  lutit 


tProceedings  to  obtain  a  review  of  this  deci- 
sion were  instituted  in  the  court  of  errors  and 
appeals,  and  also  in  the  Supreme  Court  of  the 
United  States,  but  they  proved  ineffectual  in 
both  courta  Publication  of  the  caae  has  been 
delayed  awaiting  the  outcome  of  such  pro* 
ceedinga 
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the  6th  day  of  January,  1899,  and  ordered 
the  said  GliiTord  to  be  executed  on  that  day. 
Clifford  is  now  before  this  court  on  habeas 
corpus,  and  at  his  instance  a  writ  of  cer- 
tiorari was  allowed  to  bring  before  the  court 
the  proceedings  upon  which  the  state  claims 
to  rest  the  order  of  David  O.  Watkins,  the 
validity  of  which  is  controverted  in  this 
esse. 

Our  habeas  corpus  act  provides  that  the 
following,  among  other,  persons  mentioned 
shall  not  be  entitled  to  prosecute  such  writ: 
"Persons  committed  or  detained  by  virtue 
of  the  final  judgment  or  decree  of  any  com- 
petent tribunal  of  civil  or  criminal  juris- 
diction or  by  virtue  of  any  execution  is- 
sued upon  such  judgment  or  decree,  unless 
such  judgment  or  decree  be  found^  upon 
contract-.^  It  is  clear,  therefore,  that  the 
legality  of  the  proceedings  at  the  trial  of 
Clifford  cannot  be  challenged  or  reviewed  by 
writ  of  habeas  corpus;  and,  if  the  case  be- 
fore us  presented  no  other  question,  it  would 
be  the  duty  of  the  court  to  dismiss  the  writ 
as  improvidently  granted.  But  the  return 
to  the  certiorari,  and  the  facts  agreed  upon, 
present  a  question  of  great  importance,  in 
which  the  validity  of  the  ludgment  of  our 
courts  is  in  no  wise  involved.  That  question 
is  whether  David  O.  Watkins  had  the  power 
to  order  the  execution  of  Clifford.  If  the 
warrant  issued  by  him  was  unauthorized,  it 
is  the  province  and  the  duty  of  this  court  to 
intervene  for  the  purpose  of  preventing  an 
unlawful  execution  of  the  person  condenmed. 

The  admitted  facts  controlling  this  con- 
troversy are  as  follows:  On  the  31st  day  of 
January,  1898,  John  W.  Griggs,  then  gov- 
ernor of  New  Jersey,  filed  in  the  office  of  the 
secretaiy  of  state  his  resignation  as  gov- 
ernor, to  take  effect  at  the  termination  of 
that  day.  Foster  M.  Voorhees  was  then 
president  of  the  senate  of  New  Jersey,  being 
a  senator  from  the  county  of  Union.  He 
thereupon  to<^  the  oath,  diligently,  faith- 
fully, and  to  the  best  of  his  knowledge  to  ad- 
minister the  government  of  the  state  in 
conformity  with  the  powers  del^ated  to 
him;  which  oath  was  filed  in  the  office  of 
the  secretary  of  state  on  the  1st  of  Febru- 
ary, 1898.  On  the  18th  of  October,  1898, 
Foster  M.  Voorhees  filed  in  the  office  of  the 
secretary  of  state  a  paper  writing,  of  which 
the  following  is  a  copy:  "State  of  New  Jer- 
sey, Executive  Departments  To  the  Secre- 
tary of  State,  and  to  the  Governor  or  Per- 
fton  Administering  the  Government:  I  here- 
by resign  my  commission  as  a  member  of  the 
<«enate  from  the  county  of  Union.  Foster 
M.  Voorhees,"  David  0.  Watkins  was  then 
a  member  of  the  general  assembly  of  the 
state  of  New  Jersey  from  Gloucester  coun- 
ty, and  speaker  of  the  house  of  assembly. 
()n  the  18th  day  of  October,  1898,  he  filed  in 
the  office  of  the  secretary  of  state  an  oath 
that  he  would  diligently,  faithfully,  and  to 
the  best  of  his  knowledge,  administer  the 
srovemment  of  the  state  in  conformity  with 
the  powers  delegated  to  him.  It  is  insisted 
on  behalf  of  the  prosecutor  that  when  Foster 
M.  Voorhees  filed  in  the  office  of  the  secre- 
tary of  state  the  oath  before  mentioned,  he 
57  L.  R.  A. 


ceased  to  be  a  member  of  the  senate,  and  be- 
came governor  of  the  state  for  the  t«rm  fixed 
by  the  Constitution  until  another  governor 
should  be  elected;  that  his  resignation  of 
his  seat  in  the  senate  was  unnecessary,  and 
could  not  in  any  wise  affect  the  tenure  of  his- 
office  as  governor.  To  support  this  conten- 
tion the  well-settled  rule  laid  down  by  Chief 
Justice  Kirkpatrick  in  State  v.  Parkhurst^ 
9  N.  J.  L.  446,  Appx-,  is  relied  upon :  "That,, 
if  a  person  holding  an  office  be  appointed  Uy 
and  accept  another  office  incompatible  there- 
with, such  acceptance  of  the  second  is  a  vir- 
tual surrender  of  and  vacates  the  first."  The 
argument  is  that  Foster  M.  Voorhees  became 
governor  of  New  Jersey,  and  ceased  thereby 
to  be  senator  without  resigning  the  latter 
office;  that  his  subsequent  resignation  of 
the  senatorship  did  not  operate  as  a  resig- 
nation of  his  office  as  governor,  or  in  any 
wise  affect  his  right  to  hold  said  office,  or 
his  duty  to  execute  its  prescribed  functions ; 
that  under  the  Constitution  the  office  of  gov*^ 
emor  could  become  again  vacant  only  by  the- 
death,  resignation,  or  removal  of  Foster  M* 
Voorhees,  and,  as  neither  of  those  contingen- 
cies has  occurred,  there  was  no  vacancy  in 
the  office  of  governor  by  which  David  0. 
Watkins  could  succeed  to  that  office. 

Assuming  the  premises  of  the  prosecutor  to 
be  entirely  sound,  it  seems  to  result,  not 
only  that  the  resignation  of  the  senatorship* 
by  Foster  M.  Voorhees  did  not  vacate  tho 
office  of  governor,  but  that  the  resignation, 
of  the  senatorship  was  equivalent  to  a  decla- 
ration that  he  resigned  that  office,  and 
elected  to  retain  the  office  of  governor,  which 
he  did  not  resign.  It  is  well  settled,  both  in 
England  and  in  this  country,  that  title  to- 
an  office  cannot  be  challenged  on  habeas  cor- 
pus, or  in  any  other  colUiteral  proceeding. 
Where  the  official  is  in  possession  of  the  of- 
fice, and  is  executing  its  powers  under  color 
of  title,  he  will  b^  regarded  at  least  as  a 
de  faeto  officer,  and  as  to  the  public  his 
official  acts  will  be  efficacious.  That  rule, 
so  absolutely  essential  to  the  stability  of 
government  and  the  protection  of  the  gov* 
erned,  should  be  reco^ized  in  its  full  force. 
The  case  9uh  judice  is  peculiar  and  novel. 
The  situation  is  this:  If  Foster  M.  Voor- 
hees, as  president  of  the  senate,  was  trans- 
ferred by  force  of  the  constitutional  provi- 
sion to  the  office  of  governor,  thereby  va- 
cating his  office  of  senator,  he  is  still  govern- 
or of  New  Jersey,  in  full  possession  of  the 
powers  of  the  office,  and  under  obligation  to* 
perform  its  duties;  and  if  he  is  governor  de 
jurcy  in  possession  of  the  office,  David  O. 
Watkins  cannot  at  the  same  time  be  gov- 
ernor de  facto,  and  the  warrant  signed  by 
him  is  without  the  slightest  legal  value.  All 
that  appears  in  the  case  before  us  is  that 
Gov.  Griggs  resigned;  that  Foster  M.  Voor- 
hees, president  of  the  senate,  took  the  oath 
before  stated ;  that  he  subsequently  resigned' 
his  office  of  senator;  that  David  O.  Watkins 
is  speaker  of  the  assembly,  and  that  he  ^x)ok 
the  oath  set  forth.  No  act  appears  on  his 
part  to  show  that  he  is  governor  de  facto 
except  the  oath  and  the  siting  of  the  death- 
warrant.     If  Foster  M.  Voorhees  was  gov- 
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ernor,  and  his  resignation  of  the  senatorship 
was  not  a  vacation  of  his  office  as  governor, 
he  must  still  be  governor,  nothing  appearing 
before  us  except  his  resignation  as  senator 
to  show  that  he  is  not  still  acting  and  claim- 
ing to  act  as  governor.  We  are  constrained, 
therefore,  to  resort  to  an  interpretation  of  the 
provisions  of  our  state  Constitution  touch- 
ing this  subject,  to  determine  whether  David 
O.  Watkins  had  the  right,  either  de  jure 
or  de  facto,  to  do  the  act  which  has  given 
rise  to  this  litigation. 

The  clause  of  the  Constitution  which  pro- 
vides for  the  vacancy  in  the  office  of  govern- 
or is  as  follows :  *'ln  case  of  the  death,  res- 
ignation, or  removal  from  office  of  the  gov- 
ernor, the  powers,  duties,  and  emoluments 
of  the  office  shall  devolve  upon  the  president 
of  the  senate,  and  in  case  of  his  death,  res- 
ignation, or  removal,  then  upon  the  speaker 
of  tlie  house  of  assembly,  for  the  time  being, 
until  another  governor  shall  be  elected  and 
qualified;  but  in  such  case  another  governor 
snail  be  chosen  at  the  next  election  for  mem- 
bers of  the  legislature,  unless  such  death, 
resignation,  or  removal  shall  occur  within 
thirty  days  immediately  preceding  such  next 
election,  in  which  case  a  governor  shall  be 
chosen  at  the  second  succeeding  election  for 
members  of  the  legislature.  When  a  vacan- 
cy happens,  during  the  recess  of  the  legis- 
lature, in  any  offi^  which  is  to  be  filled  by 
the  governor  and  senate  or  by  the  legislature 
in  joint  meeting,  the  governor  shall  fill  such 
vacancy  and  the  commission  shall  expire  at 
the  end  of  the  next  session  of  the  legislature 
unless  a  successor  shall  be  sooner  appointed ; 
when  a  vacancy  happens  in  the  office  of  clerk 
or  surrogate  of  any  county,  the  governor 
shall  fill  such  vacancy,  and  the  commission 
shall  expire  when  a  successor  is  elected  and 
qualified."  Article  6,  clause  12.  In  con- 
struing this  clause  of  the  Constitution  it 
must  be  borne  in  mind  that  it  was  carefully 
drawn  by  learned  jurists,  who  knew  how 
to  express  with  ezcactness  and  precision  the 
purpose  they  had  in  view.  The  provision  is 
that,  in  casie  of  the  resignation  of  the  gov- 
ernor, the  powers,  duties,  and  emoluments 
of  the  office  shall  devolve  upon  the  presi- 
dent of  the  senate,  and  not  that  the  presi- 
dent of  the  senate  shall  thereby  become  gov- 
ernor, and  hold  the  title  and  the  office  until 
another  governor  is  elected.  If  the  framers 
of  the  fundamental  law  had  intended  to 
transfer  the  president  of  the  senate  to  the 
executive  chair,  and  thereby  to  vacate  his 
office  of  senator,  it  is  reasonable  to  believe 
that  they  would  have  said  so  in  no  uncer- 
tain language.  The  language  used  is  not 
ambiguous.  It  declares  that  the  powers,  du- 
ties, and  emoluments  of  the  office  shall  de- 
volve on  the  president  of  the  senate ;  it  does 
not  confer  upon  him  the  title  of  the  office. 
The  president  of  the  senate  exercises  the 
powers  of  the  governor;  the  president  of  the 
senate  performs  the  duties  of  the  governor; 
the  president  of  the  senate  receives  the  emol- 
uments of  that  office.  He  is  still  president 
of  the  senate,  with  the  added  duties  required 
of  the  chief  executive  of  the  state  imposed 
upon  him.  There  is  no  language  in  the  Con 
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stitution  from  which  it  can  reasonably  be 
inferred  that  his  office  of  president  of  the 
senate  was  to  be  vacated.  He  retains  his 
office  of  senator ;  and  as  president  of  the  sen- 
ate, and  not  as  governor,  he  exercises  the 
added  powejrs  and  performs  the  superim- 
posed duties.  That  such  is  not  only  the  ox^ 
dinary  acceptation  and  the  reasonable  in- 
terpretation of  the  language  employed,  but 
also  the  intention  of  those  who  framed  this 
clause,  is  evinced  in  other  parts  of  tiie  or- 
ganic law.  In  clauses  9  and  10  of  article 
6  and  clauses  2  and  3  of  article  8  this  lan- 
guage appears:  "The  governor  or  person 
administering  the  government."  Why  is  this 
language  so  sedulously  used  throughout  the 
Constitution  ?  If  the  president  of  ute  senate 
becomes  governor,  ana  ceases  to  be  senator, 
he  is  fitly  and  accurately  described  in  all 
those  clauses  by  the  word  "governor,"  and 
therefore  the  words  "person  administering 
the  government"  are  not  only  unnecessary 
and  superfinoiis,  but  misdescriptive.  The 
words  ^'person  administering  tne  govern- 
ment" were  inserted  advisedly  to  describe 
the  president  of  the  senate  who  might  be 
called  upon  to  administer  the  government, 
but  who  would  not  ther^y  become  or  be 
governor;  and,  in  the  absence  of  that  lan- 
guage, would  not  be  subject  to  the  clauses 
referred  to.  Again,  article  3  of  the  Consti- 
tution provides  as  follows:  "The  |iowers 
of  the  government  shall  be  divided  into  three 
distinct  departments, — ^the  legislative,  execu- 
tive and  judicial;  and  no  person  or  persons 
belonging  to  or  constituting  one  of  these 
departments  shall  exercise  any  of  the  pow- 
ers properly  belonging  to  either  of  the  oth- 
ers, except  as  herein  expressly  provided." 
What  is  the  significance  of  the  words  in  this 
clause  "except  as  herein  expressly  pro- 
vided?" What  powers  belonging  to  one  de- 
partment of  government  were  there  which 
it  was  expressly  provided  in  the  Constitution 
might  be  exercised  by  one  of  the  other  de- 
partments? The  framers  of  this  article  said 
by  this  exception,  in  unmistakable  language, 
there  are  some  powers  belonging  to  one  de- 
partment of  the  government  which  it  is  ex- 
pressly provided  in  this  Constitution  shall 
be  exercised  by  a  person  or  persons  belong- 
ing to  one  of  the  other  departments,  in  the 
Constitution  we  find  such  a  provision,  and 
it  is  the  only  one  in  the  Constitution  except 
the  power  to  reprieve.  That  provision  is 
the  one  before  referred  to  in  clause  12  of 
article  5,  which  provides  that  the  president 
of  the  senate,  or,  in  case  of  his  death,  res- 
ignation, or  removal,  the  speaker  of  the 
house,  shall  exercise  the  powers  of  the  exec- 
utive department  of  the  government  in  tiie 
contingency  therein  specified.  It  must, 
therefore,  have  been  the  understanding  and 
intention  of  the  Constitution  makers  that 
the  executive  powers  to  be  exercised  by  a 
member  of  the  legislative  department  were 
to  be  exercised  in  thf*  capacity  of  a  legisla- 
tor, and  that  made  the  exception  in  article 
3  a  necessary  provision. 

But  it  is  argued  that  the  president  of  the 
senate  is  a  judge  of  the  court  of  impeach- 
ment,  and   may   try   himself    if   he   is   im- 
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peached,  and  pardon  himself  if  convicted. 
This  is  clearly  a  misconception  of  the  situa- 
tion. As  president  of  the  senate  he  performs 
the  duties  of  the  chief  executive,  and  any 
malfeasance  in  that  respect  is  as  much  a 
violation  of  his  duty  as  a  senator  and  as 
president  of  the  senate  as  malfeasance  in  his 
purely  legislative  action  would  be.  If  im- 
peached, it  would  be  as  a  senator,  and  not 
as  governor.  He  would  be  tried  by  the  sen- 
ate, which  is  the  trial  court  in  all  cases  of 
impeachment.  While  there  is  no  express 
provision  in  the  Constitution  that  a  member 
of  the  senate  shall  not  sit  as  a  judge  on  his 
own  trial  if  impeached,  he  is  nevertheless 
incompetent*  and  would  be  excluded.  The 
principle  that  a  man  shall  not  be  a  judge 
in  his  own  case  is  accepted  universally  by 
judicial  tribunals.  It  is  a  rule  of  such  fun- 
damental character  that  it  is  deemed  essen- 
tial to  the  well-being  of  society,  and  under- 
lies the  organic  law  itself.  If  any  doubt 
could  arise  up<m  this  point,  a  reference  to 
$  3  of  article  6  of  the  Constitution  should 
set  it  at  rest.  That  section  provides  that  all 
impeachments  shall  be  tried  by  the  senate, 
and  that  the  members  of  the  senate,  when 
sitting  for  that  purpose,  shall  each  take  an 
oath  "truly  and  impartially  to  try  and  de- 
termine the  charge  in  question  according  to 
evidence."  It  would  be  the  sublimity  of 
folly  to  attempt  to  bind  a  senator  by  such  an 
oath  when  he  was  sitting  in  his  own  case.  If 
the  president  of  the  senate  was  impeached 
and  convicted,  he  would  cease  to  be  sena- 
tor, and  thereupon  the  powers  of  the  exec- 
utive would  devolve  upon  the  speaker  of  the 
house.  The  fact  that  the  president  of  the 
senate  exercises  both  legislative  and  execu- 
tive functions  in  the  view  herein  taken  can 
have  no  significance  in  this  discussion,  when 
we  advert  to  the  fact  that  under  the  first 
state  Constitution  the  governor  was  not  only 
the  chief  executive,  but  he  was  also  presi- 
dent of  the  legislative  council,  with  a  cast- 
ing vote,  and  presiding  judge  of  the  highest 
court  in  the  state.  The  powers  of  govern- 
ment were  more  wisely  distributed  by  the 
Constitution  of  1844,  in  which,  by  article 
3,  a  member  of  one  department  could  not 
exercise  a  power  belonging  to  either  of  the 
others,  except  in  the  instances  where  the  of- 
fice of  governor  became  vacant,  and  the 
power  to  reprieve  was  granted.  If  anything 
IS  needed  to  establish  the  correctness  of  this 
view,  it  is  found  in  clause  13  of  article  6, 
which  reads  as  follows:  "In  case  of  the 
impeachment  of  the  governor,  his  absence 
from  the  state  or  inability  to  discharge  the 
duties  of  his  office,  the  powers,  duties,  and 
emoluments  of  the  office  shall  devolve  upon 
the  president  of  the  senate;  and  in  case  of 
his  death,  resignation,  or  removal,  then  upon 
the  speaker  of  the  house  of  assembly  for  the 
time  being,  until  the  governor  absent,  or  im- 
peached, shall  return  or  be  acquitted,  or  un- 
til the  disqualification  or  inability  shall 
<!ease,  or  until  a  new  governor  be  elected  and 
qualified."  In  case  of  the  absence  of  the 
jjovernor  from  the  state,  precisely  the  same 
language  is  used  as  in  clause  12  in  relation 
to  his  resignation  of  the  office,  and  it  must 
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necessarily  receive  the  same  interpretation. 
In  case  of  his  absence  from  the  state,  "the 
powers,  duties,  and  emoluments  of  the  office 
shall  devolve  upon  the  president  of  the  sen- 
ate" until  the  governor  returns.  Will  it  be 
seriously  contended  that,  when  the  governor 
goes  out  of  the  state,  the  president  of  the 
senate  becomes  governor  until  the  duly 
elected  governor  returns,  and  thereby  va- 
cates and  loses  his  office  as  senator?  That 
such  an  interpretation  of  this  language 
would  be  adopted  could  not  have  been  within 
the  contemplation  of  the  able  men  who  in- 
corporated it  in  this  clause  relating  to  a 
matter  of  supreme  importance.  If  it  is  the 
true  construction,  then,  when  the  senate  was 
composed  of  ten  members  of  one  party  and 
eleven  of  the  other^  the  governor  of  the 
state,  by  the  simple  device  of  passing  into 
an  adjoining  state,  could  have  vacated  the 
seat  of  one  senator,  and  thus  have  deprived 
the  opposing  party  of  a  majority  in  that 
branch  of  the  legislature.  In  my  judgment* 
the  framers  of  the  Constitution  meant  sim- 
ply what  they  said, — that,  in  case  the  gov- 
ernor resigned,  the  president  of  the  senate, 
as  such,  should  have  the  powers  and  perform 
the  duties  of  the  office.  Foster  M.  Voorhees 
did  not  become  governor  upon  the  resigna- 
tion of  Gov.  Griggs.  He  still  continued  to 
be  a  senator,  and  president  of  the  senate. 
He  could  not  resign  the  office  of  governor, 
which  he  never  held.  When  he  resigned  and 
vacated  the  office  of  senator,  he  ceased  to  be 
president  of  the  senate,  and  could  no  long- 
er exercise  the  functions  pertaining  to  the 
executive  department.  Therefore,  upon  his 
resignation  as  senator,  the  powers,  duties, 
and  emoluments  of  the  office  devolved  upon 
David  O.  Watkins,  the  speaker  of  the  house 
of  assembly.  He  is  de  jure  the  speaker  of 
the  house,  and  of  right,  as  such  speaker,  ex- 
ercises the  executive  powers.  He  is  not 
governor,  either  de  jure  or  de  facto,  in  the 
constitutional  sense  of  that  term.  The  act 
of  1808  cannot,  in  any  respect,  affect  this 
controversy. 

The  question,  therefore,  remains  to  be  con- 
sidered whether  the  issuing  of  the  warrant 
for  the  execution  of  Clifi'ord  was  a  valid 
exercise  by  David  O.  Watkins  of  the  powers 
committed  to  him  as  speaker  of  the  house 
of  assembly?  By  the  common  law,  where 
the  judgment  was  pronounced  in 'the  oyer 
and  terminer,  a  precept  for  execution  was 
issued  to  the  sheriff  in  the  name  and  under 
the  hands  and  seals  of  the  three  commission- 
ers before  whom  judgment  was  given;  but 
the  precepts  by  justices  of  the  jail  delivery 
need  not  have  been  otherwise  than  by  a 
simple  award  upon  the  roll.  In  later  times 
there  was  no  more  done,  but,  after  judgment 
was  entered,  the  judges  subscribed  a  calen- 
dar in  paper  directing  the  several  judg- 
ments of  deliverance  to  the  parties  acquitted, 
or  the  execution  of  the  parties  condemned, 
of  which  the  sheriff  was  required  to  take  no- 
tice openly  in  court.  2  Hale,  P.  C.  p.  409. 
It  is  also  quite  clear  that  by  the  common  law 
the  time  and  place  of  execution  were  not 
named  in  the  sentence;  it  was  left  to  the 
judgment  and  discretion  of  the  sheriff.    The 
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execution  of  the  prisoner  was  directed  by 
the  words  "bus.  per  coll."  written  against 
his  name  in  a  calendar  prepared  for  the  pur- 
pose. Mr.  Chitty  says :  "The  practice  at  the 
present  day  at  the  assizes  is  as  follows: 
When  all  the  other  public  business  of  the 
court  is  terminated,  the  clerk  of  assize 
makes  out  in  writing  four  lists  of  the  pris- 
oners with  separate  columns  containing 
their  crimes,  verdicts,  and  sentences,  and  a 
blank  column,  in  which  the  judge  writes 
what  is  his  pleasure  respecting  those  capi- 
tally convicted  as  to  be  executed,  respited,  or 
transported.  If  the  sheriff  afterwards  re- 
ceives no  special  order  from  the  judge,  he 
executes  the  judgment  of  the  law  in  the  us 
ual  manner,  according  to  the  directions  of 
his  calendar."  1  Chitty,  Crim.  Law,  781. 
The  only  instance  of  a  warrant  from  the 
Crown  was  in  the  case  of  high  treason, 
where  a  peer  of  the  realm  was  tried  before 
Parliament.  Where  all  the  rest  of  the  judg- 
ment save  the  beheading  was  pardoned,  the 
execution  was  to  be  under  the  great  seal.  3 
Co.  Inst.  p.  31;  2  Hale,  P.  C.  pp.  409-412. 
In  felonies  we  think  it  clear  that  the  direc- 
tion for  the  execution  of  the  sentence  was 
a  judicial  act,  for  these  reasons:  First,  that 
the  judgment  of  the  court  was  a  sufficient 
warrant;  and,  secondly,  issues  extraneous 
of  those  raised  at  the  trial  might  be  raised 
in  suspension  of  the  sentence,  which  re- 
quired a  judicial  detennination, — as,  for  in- 
stance, where  the  convict  is  a  female,  she 
may  plead  that  she  is  quick  with  child;  and, 
second,  if  an  allegation  be  made  that  since 
the  conviction  the  accused  has  become  in- 
sane. In  both  of  these  cases,  as  well  as  oth- 
ers, there  is  to  be  a  judicial  investigation. 
4  Bl.  Com.  395.  At  common  law,  reprieve 
might  be  granted  either  by  the  King,  under 
his  power  to  pardon,  or  by  the  court;  and 
every  court  which  had  power  to  award  ex- 
ecution had  power  to  grant  a  reprieve.  This 
reprieve  wHs  simply  a  suspension  of  the  sen- 
tence. In  Rex  V.  Harris,  1  Ld.  Raym.  482, 
counsel  urged  "that  in  criminal  causes, 
where  execution  is  deferred,  it  cannot  be 
awarded  without  bringing  the  prisoner  to 
the  bar,  ...  to  which  Holt,  Ch.  J., 
agreed,  and  he  cited  Knightley'a  Case,  who 
was  indicted  for  high  treason,  .  .  . 
and,  being  arraigned  at  bar  in  the  King's 
bench,  confessed  the  indictment,  and  judg- 
ment of  death  was  pronounced  against  him 
in  Easter  term,  and  execution  was  counter- 
manded, so  that  Trinity  term  passed,  and 
then  in  the  long  vacation  they  had  a  de- 
sign to  execute  it,  and  upon  that  all  the 
judges  of  England  met  to  consider  what 
could  be  done,  and  it  was  resolved  by  all  that 
in  regard  a  term  had  intervened  without 
execution  done  it  could  not  be  awarded 
without  bringing  Knightley  to  the  bar.  And, 
per  Holt,  Ch.  J.,  it  would  be  the  same  thing 
if  Trinity  term  had  not  passed,  but  only  be- 
gun, so  that  Knightley  was  imprisoned  un- 
til Michaelmas  term,  and  in  the  meantime 
he  obtained  a  pardon."  In  Sir  Walter  Rata- 
ley's  Case  the  question  was  whether  a  privy 
seal  was  sufficient  for  execution.  It  was  re- 
solved on  a  conference  between  all  the  judges 
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that  the  prisoner  ought  to  be  brou^t  to  the- 
court,  and  then  demanded  if  he  could  say 
anything,  etc.,  and  that  it  was  not  a  legal 
course  that  he  should  be  commanded  by  a. 
privy  seal  or  great  seal  to  be  executed  with- 
out being  demanded  what  he  hath  to  say, 
etc.  Hutton,  21.  If  the  governor  can  inter- 
vene and  have  execution  by  virtue  of  his 
warrant,  the  prisoner  will  be  deprived  of  the- 
right  of  a  judicial  determination  of  matters 
which  in  law  are  subjects  of  judicial  cog- 
nizance. If  the  order  w^hich  shall  carry-  the 
jud^ent  of  the  court  into  effect  is  one  within 
judicial  control, — as  we  deem  it  to  be, — ^then 
the  several  constitutional  provisions  are  to 
be  considered.  By  the  Constitution  of  177^ 
the  governor  had  no  power  to  pardon  or  to> 
grant  reprieve.  Whatever  power  there  was 
in  that  respect  was  vested  in  the  governor 
and  council;  that  is  the  court  of  appeals. 

Under  the  power  to  pardon  at  common  law 
the  power  of  the  King  to  reprieve  was  in- 
cluded, and  the  power  of  reprieve  was  not. 
vested  in  the  governor,  but  in  the  governor 
and  council.  By  the  act  of  November  16, 
1820,  the  governor,  with  the  advice  of  his 
privy  council,  had  power  to  suspend  execu- 
tion of  the  sentence  of  death  until  the  rising 
of  the  next  meeting  of  the  governor  and 
council.  By  the  act  of  1821,  where  such 
a  reprieve  was  granted,  and  a  pardon  was 
not  granted  at  the  next  meeting,  it  was  made- 
the  duty  of  the  governor  and  council  to  ap- 
point a  time  for  the  execution  of  the  crim* 
inal.  Elmer's  Digest,  p.  118.  By  the  Con- 
stitution of  1844  the  executive,  with  the  con- 
currence of  the  chancellor  and  of  the  six 
judges  of  the  court  of  appeals,  or  a  major 
part  of  them,  may  grant  pardons  after  con- 
viction (art.  5,  clause  10)  ;  and  by  artide- 
5,  clause  9,  the  executive  was  given  power 
to  grant  reprieve  to  extend  until  the  expira- 
tion of  a  time  not  exceeding  ninety  days 
after  conviction.  By  the  act  of  April  16, 
1846,  it  is  provided  that,  where  a  reprieve 
is  mnted  by  the  governor,  the  governor 
shall  issue  his  warrant  to  the  sheriff  of  th» 
proper  county,  commanding  him  to  execute* 
the  sentence  at  such  time  as  shall  therein 
be  appointed  and  expressed.  Revision,  p. 
290,  §  123.  Power  to  reprieve  is  limited  to- 
a  postponement  of  the  execution  for  ninety 
days  after  the  conviction;  that  is,  after  the 
sentence  in  the  court  below.  By  article  S 
of  the  Constitution  of  1844,  before  set  forth, 
the  ffovemoT  is  prohibited  from  exercising* 
any  legislative  or  judicial  power  except  as 
in  said  Constitution  is  expressly  provided. 
The  express  provision  of  the  Constitution  on 
this  subject,  so  far  as  concerns  the  executive, 
is  that  he  shall  have  power  to  suspend  the^ 
sentence  of  the  court  for  a  period  not  exceed- 
ing ninety  days.  The  term  "reprieve,"  as 
used  both  in  the  Constitution  and  in  the  stat- 
ute, is  merely  the  postponement  of  the  sen- 
tence for  a  time.  It  does  not  and  cannot  de- 
feat the  ultimate  execution  of  the  judgment 
of  the  court;  it  merely  delays  it.  In  the 
exercise  of  the  power  to  reprieve  for  ninety 
days,  which  is  the  constitutional  limit  of 
that  power,  the  governor  has,  as  an  incident 
to  that  power,  the  right  to  say  that  at  the- 
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«iLpiraiion  of  that  time  the  sheriff  shall  no 
longer  be  stayed,  but  shall  proceed  to  execute 
the  judgment  of  the  court.  The  reprieve, 
to  be  in  proper  form,  should  fix  a  day  not 
exceeding  ninety  days  from  the  sentence, 
when  it  shall  expire,  and  direct  the  execution 
to  be  proceeded  with  at  the  expiration  of 
that  time.  The  execution  takes  place  then, 
not  by  order  of  the  governor,  but  in  vir- 
tue of  the  judgment  of  the  court.  The  gov- 
ernor simply  says:  "The  prisoner  is  ad- 
judged to  be  executed  on  a  certain  day.  I 
direct  the  execution  to  be  postponed  until 
a  future  day  specified,  and  then  the  execu- 
tion is  to  be  proceeded  with."  In  Ex  parte 
Fleming,  00  Miss.  910,  the  court  said:  "The 
power  to  respite  ne(M!8sari1y  carries  with  it 
the  powejr  to  fix  another  and  later  day  for 
the  execution  of  the  death  sentence,  since  the 
respite  is  nothing  more  than  a  suspension  of 
the  sentence  until  its  own  expiration.  The 
subsequent  execution  takes  place,  not  by  vir- 
tue of  a  new  sentence,  but  by  reason  of  the 
expiration  of  the  temporary  suspension  of 
the  original  sentence  which  was  caused  by 
the  respite."  Sterling  v.  Drake,  29  Ohio  St. 
457,  23  Am.  Rep.  762,  is  to  the  like  effect. 
If  there  was  a  doubt  in  respect  to  the  prop- 


er procedure  in  this  respect,  the  long  contin- 
ued practice  of  the  executive  department  to 
make  orders  for  the  execution  of  sentences 
where  there  has  been  a  reprieve  will  justify 
the  construction  that  such  orders  may  be 
issued,  provided  that  the  time  for  execution 
is  not  extendedbeyond  the  ninety  days.  That 
practice,  commencing  in  1853,  has  been  pur- 
sued until  the  present  time.  The  order  cer- 
tified into  this  court  was  made  after  the  ex- 
piration of  the  ninety  days,  and  is  without 
any  legal  or  constitutional  warrant,  and 
must  be  set  aside.  The  order  made  in  the 
case  of  Martin  by  Gov.  Ludlow  does  not  con- 
flict with  the  views  herein  expressed.  The 
reprieve  and  order  were  both  within  ninety 
days  from  the  time  of  conviction,  and,  that 
time  having  elapsed,  Martin  was  executed, 
not  under  the  governor's  warrant,  but  under 
an  order  made  by  the  court  of  oyer  and  ter- 
miner. 

The  traverse  of  the  sheriff's  return  to  the 
writ  of  habeas  corpus  must  be  stricken  out, 
and  the  prisoner  remanded.  Let  rules  be  en- 
tered accordingly. 

Depve  and  Lippiaoott,  JJ.,  concur. 
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V. 

George  G.  BENJAMIN,  Appt, 

(169  N.  Y.  877.) 

A  eoxenant  In  a  lease  affalnst  asslffn- 
<ai;  or  sublettinsr  Is  not  violated  by  plac- 
ing a  care  taker  in  possession  during  the 
tenant**  absence. 

(January  14,  1902.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  affirming  a  judg- 
ment of  a  Trial  Term  for  New  York  County 
in  plaintiff's  favor  in  an  action  brought 
to  recover  rent.    Reversed, 

The  facts  are  stated  in  the  opinion. 

MeJtsrs.  Kurzmaii  A  Frankenheimer 
and  A.  L.  Chttman,  for  appellant: 

The  defendant  had  the  right,  under  his 
lease,  to  occupy  the  flat  by  himself  and  his 
-senrants;  he  had  the  right  to  place  his  seiV- 
ant  O'Brien  in  charge  of  his  flat,  during  his 
absence,  to  take  care  of  the  flat  and  its  con- 
tents as  care  taker. 

McAdam,  Land.  &  T.  pp.  478,  479;  Chap- 
lin, Land.  &  T.  p.  601 ;  Tallman  v.  Murphy, 
120  N.  Y.  345,  24  N.  E.  716;  Sully  v. 
Schmitt,  147  N.  Y.  248,  41  N.  E.  614;  Ker- 
rains  ▼.  People,  60  N.  Y.  221,  19  Am.  Rep. 
158. 

NoTK. — As  to  assignment  of  lease  generally, 
«ee,  in  this  series,  Chicago  Attachment  Co.  v. 
DetIb  Sewing  Maoh.  Co.  (III.)  15  L.  R.  A.  754, 
and  note. 
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No  restriction  whatever  upon  the  tenant's 
right  to  employ  servants  is  contained  in  the 
lease,  and  none  can  be  injected  into  it  by 
implication. 

Delaware  ds  E.  Canal  Co.  v.  Pennsylvania 
Coal  Co.  8  Wall.  276,  19  L.  ed.  349;  Bruce 
V.  Fulton  Nat.  Bank,  79  N.  Y.  161,  35  Am. 
Rep.  605;  Zorkowski  v.  Astor,  166  N.  Y. 
393,  60  N.  E.  983. 

In  taking  care  of  the  contents  of  the  flat 
O'Brien  was  performing  a  service,  which  the 
landlord's  express  exemption  under  the 
lease  from  liability  for  loss  or  damage  to  the 
defendant's  effects  rendered  necessary.  In 
order  to  discharge  these  services  properly, 
occupation  of  the  flat  by  O'Brien  was  not 
only  necessary,  but  absolutely  essential. 
His  occupancy  of  the  flat  would,  therefore, 
be  that  of  a  servant,  and  not  that  of  a 
tenant. 

Kerrains  v.  People,  60  N.  Y.  221,  19  Am. 
Rep.  168;  Haytcood  v.  Miller,  3  Hill,  90; 
People  em  rel,  Hubbard  v.  Annis,  46  Barb. 
304 ;  McQuade  v.  Emmons,  38  N.  J.  L.  397 ; 
Bowman  v.  Bradley,  151  Pa.  351,  17  L.  R.  A. 
213,  24  Atl.  1062;  School  Dist.  No.  11  v. 
Batsche,  106  Mich.  330,  29  L.  R.  A.  576, 
64  N.  W.  196;  State  v.  Page,  1  Speers,  L, 
408,  40  Am.  Dec.  608 ;  Pence  v.  St.  Paul  M, 
d  M.  R.  Co.  28  Minn.  488,  11  N.  W.  80; 
State  V.  Curtis,  20  N.  C.  (4  Dev.  &  B.  L.) 
222;  Watson  v.  McEachin,  47  N.  C.  (2 
Jones,  L.)  207;  Clark  v.  Clark,  58  Vt  527, 
3  Atl.  508;  Todhuntcr  v.  Armstrong  (Cal.) 
63  Pac.  446;  Paige  v.  Akins,  112  Cal.  401, 
44  Pac.  666;  King  v.  Cheshunt,  1  Bam.  & 
Aid.  473;  Dobson  v.  Jones,  5  Mann.  &  G. 
112;  King  v.  Kelstern,  6  Maule  &  S.  IZQ; 
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Snedaker  ▼.  Poioell,  32  Kan.  306,  4  Pac.  869; 
Bertie  y.  Beaumont ,  16  East,  33. 

Messrs,  YounK,  VerPlanok,  A  Prinoe, 

for  respondent:  , 

Mr.  Benjamin's  attempt  to  install  another 
family,  with  their  furniture,  in  the  apart- 
ment he  had  vacated,  if  successful,  would 
have  been  in  violation  of  the  lease. 

The  objections  against  defendant's  at- 
tempted act  are  not  obviated  by  calling 
O'Brien  a  servant  or  a  care  taker,  for,  even 
if  such,  he  was  not  ipso  facto  entitled  to  be 
installed  with  his  family  and  furniture  in 
the  vacated  apartment. 

Defendant's  own  testimony  shows  that  the 
relation  between  himself  and  O'Brien  was 
that  of  landlord  and  tenant. 

CuUeiiy  J.,  delivered  the  opinion  of  the 
eourt: 

The  action  was  to  recover  the  rent  re- 
served in  the  lease  of  an  apartment  in  the 
city  of  New  York.  The  defense  was  evic- 
tion. The  claim  of  the  defendant  was  that, 
upon  leaving  his  apartment  before  the  ex- 
piration of  the  demised  term,  he  placed  the 
porter  of  his  store,  with  his  wife,  in  the 
apartment,  as  his  servants,  to  take  care  of 
the  apartment  on  his  behalf  during  his  ab- 
sence; that  the  plaintiff  refused  to  allow  the 
defendant's  servants  to  enter  or  occupy  the 
apartment;  and  that  thereupon  he  surren- 
dered and  abandoned  the  premises  to  the 
landlord.  The  tenant  of  the  apartment  has 
necessarily,  as  appurtenant  thereto,  an  ease- 
ment of  way  in  the  common  halls  or  pas- 
sages which  afford  access  to  the  apartment 
from  the  street.  The  unjustifiable  refusal 
of  the  landlord  to  suffer  the  tenant  to  exer- 
cise this  right  of  access  w^ould  amount  to 
an  eviction,  for  it  would  destroy  the  enjoy- 
ment of  the  demised  premises.  The  contro- 
verted question  in  the  case  is  whether  the 
action  of  the  landlord  was  justified.  He 
claims  that  the  attempt  of  the  defendant  to 
place  his  porter  in  occupation  of  the  prem- 
ises was  in  "  violation  of  the  terms  of  the 
lease,  and  that  he  was  entitled  to  prevent  it. 
By  virtue  of  the  right  to  exclusive  occupa- 
tion which  a  tenant  acquires  by  his  lease, 
he  "becomes  entitled  to  use  the  premises  in 
the  same  manner  as  the  owner  might  have 
done,  except  that  he  must  do  no  act  to 
the  injury  of  the  inheritance."  Taylor, 
Land.  &  T.  §  172.  This  right  may  be  lim- 
ited or  qualified  by  the  terms  of  the  lease, 
but  it  is  not  necessary  for  the  tenant  to 
show  any  particular  provision  of  the  instru- 
ment to  justify  his  unlimited  right  of  use 
and  occupation,  but  the  landlord  who  denies 
it  must  point  out  the  covenant  which  ex- 
pressly restricts  the  tenant's  rights.  The 
lease  provides  that  the  apartment  shall  be 
used  as  a  private  dwelling  only.  The  de- 
fendant's action  in  no  way  tended  to  violate 
this  covenant.  The  lease  contained  the  fur- 
ther covenant  that  the  lessee  would  not  as- 
sign or  sublet  the  premises,  or  any  part 
thereof,  without  the  consent  of  the  land- 
lord, under  penalty  of  forfeiture.  It  is  first 
to  be  observed  that  "such  covenants  are  re-  I 
•traints  which  courts  do  not  favor.  They  are 
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construed  with  the  utmost  jealousy,  and 
very  easy  modes  have  always  been  counte- 
nanced for  defeating  them."  Riggs  v.  Pur- 
sell,  06  N.  Y.  193;  Taylor,  Land.  &  T.  fr 
403;  McAdams,  Land.  ^  T.  {  141.  Thua  a. 
covenant  not  to  assign  does  not  prevent  an* 
underletting  {Jackson  ea  dem.  Stevens  v. 
Silvemail,  15  Johns.  278),  and  a  covenant 
not  to  underlet  the  premises  is  not  broken 
by  a  sublease  of  a  part  of  the  premises- 
( Roosevelt  v.  Hopkins,  33  N.  Y.  81).  In 
this  case  it  is  not  at  all  necessary  to  go  to- 
the  extent  of  the  authorities  cited.  It  ia- 
clear  that,  even  under  a  liberal  construction 
of  the  covenant,  to  constitute  a  violation  of 
this  lease  the  defendant  must  have  at- 
tempted to  put  in  possession  of  the  premisea- 
a  new  tenant,  not  merely  a  new  occupant. 
To  be  a  tenant  a  person  must  have  some 
estate,  be  it  ever  so  little,  such  as  that  of  a 
tenant  at  will  or  on  sufferance.  A  person 
may  be  in  occupation  of  real  property  sim- 
ply* as  a  servant  or  licensee  of  his  master. 
In  that  case  the  possession  is  not  changed; 
it  is  alwavs  in  the  master.  Kerrains  v. 
People,  CO  N.  Y.  221,  19  Am.  Rep.  168. 
Therefore,  if  the  defendant  sought  to  place 
his  porter  in  occupation  of  the  premises  aa 
care  taker  or  as  servant,  he  was  entirely 
within  his  rights.  His  testimony  to  thi» 
effect  was  not  conclusive.  There  were  cir- 
cumstances from  which  the  jury  might  have 
inferred  that  the  suggestion  of  a  care  taker 
w^as  a  subterfuge,  and  that  the  real  intent 
was  to  make  the  porter  a  tenant  of  the  prem- 
ises. But  in  this  respect  the  evidence  pre- 
sented a  question  of  fact  for  the  jury  to  pa8», 
upon.  The  court  could  not  determine  it  aa 
a  matter  of  law.  Indeed,  the  learned  trial 
court  seems  not  to  have  passed  on  this  ques- 
tion, but  to  have  disposed  of  the  case  on  the 
ground  that  placing  the  porter  and  his  wife 
in  his  apartment,  even  as  the  defendant's 
servants,  was  a  violation  of  the  lease.  Thia 
view,  as  we  have  said,  was  erroneous. 

The  judgment  should  be  reversed  and  a 
new  trial  ordered;  costs  to  abide  the  evenU 

Gray,  Bartlett,  and  Martin,  JJ.,  con- 
cur. Parker,  Ch.  J.,  and  Vann  and  Wer- 
ner, JJ.,  dissent. 


Olive  A.  STERNAIVIAN,  Appt., 

V. 

ME'niOl'OLTTAN       LIFE      INSURANCE 
COMPANY,  Respt. 

(170  N.  Y.  13.) 

1.  Pnblle  poller  probiblts  an  airree- 
ment  bjr  an  applicant  for  life  Insur- 
ance that  the  medical  examiner  appointed 
and  paid  by  the  Insurer  shall  be  the  agent 
of  the  applicant  In  recording  the  medical  ex- 
amination :  and  such  agreement  will  not  pre- 


NoTE. — As  to  effect  of  agent's  knowledge  of 
fnUIty  of  answers  In  application,  see,  in  thia 
series,  note  to  Equitable  Life  Assur.  Soc.  v. 
Ilazlewood  (Tex.)  7  L.  R.  A.  217;  Clemans  ▼. 
Supreme  Assembly  Hoyai  Soc.  of  G.  F.  (N.  T.> 
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▼ent  a  showing  that  the  answen  written 
were  not  those  given  by  the  applicant. 

2.  An  Iniiiirer  oannot  rely  on  «  urar- 
ranty  by  the  applicant  that  the  answers 
to  the  questions  in  the  medical  examination 
were  properly  recorded,  to  forfeit  the  policy, 
if  it  knew  at  the  time  through  its  medical 
examiner  that  they  were  not. 

8.  An  aarreentent  by  an  applicant  for 
insnrance  that  no  Information  not 
contained  in  tbe  applicntlon,  received 
by  any  person  at  any  time,  shall  be  binding 
on  the  insurer,  will  not  prevent  him  from 
showing  that  his  answers  to  the  questions 
of  the  medical  examiner  were  not  properly 
recorded. 

{Parker,  OK  J.,  and  Qray,  J.,  di»aent,) 
(February  26,  1902.) 

APPEIAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Fourth  Department^  affirming  a  judg- 
ment of  a  Trial  Term  for  Erie  County  in 
favor  of  defendant  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a 
life  insurance  policy.     Reversed. 

Statement  by  Vanxi,  J.: 

This  action  was  brought  to  recover  the 
sum  of  $1,000,  alleged  to  be  due  on  a  policy 
of  insurance  issued  by  the  defendant  to  the 
plaintiff,  as  beneficiary,  upon  the  life  of  her 
husband,  George  H.  Stemaman.  The  policy 
recites  that  the  promise  to  insure  was  made 
in  consideration  of  the  statements  contained 
in  the  application,  all  of  which  are  referred 
to  as  warranties,  and  made  a  part  of  the 
contract.  The  application  consists  of  two 
parts,  A  and  B.  Part  A,  entitled,  "Applica- 
tion to  the  Metropolitan  Life  Insurance 
Company,"  consists  of  questions  relating  to 
the  age,  occupation,  family  history,  etc.,  of 
Mr.  Stemaman,  all  of  which  were  truthfully 
answered.  At  the  close  of  these  questions 
and  answers  there  appeared  the  following: 
"It  is  hereby  declared,  agreed,  and  warrant- 
ed by  the  undersigned  that  the  answers  and 
Btatements  contained  in  the  foregoing  ap- 
plication, and  those  naade  to  the  medical  ex- 
aminer, as  recorded  in  parts  A  and  B  of  this 
sheet,  together  with  this  declaration,  shall 
be  the  basis  and  become  part  of  the  contract 
of  insurance  with  the  Metropolitan  Life  In- 
surance Company;  that  they  are  full  and 
true  and  are  correctly  recorded,  and  that  no 
information  or  statement  not  contained  in 
this  ai^lication  and  in  the  statements  made 
to  the  medical  examiner,  received  or  ac- 
quired at  any  time  by  any  person,  shall  be 
binding  upon  the  company,  or  shall  modify 
or  alter  the  declaration  and  warranties 
made  therein;  that  the  persons  who  wrote 
in  the  answers  and  statements  were  and  are 
our  agents  for  the  purpose,  and  not  the 
agents  of  the  company,  and  that  the  com- 


pany is  not  to  be  taken  to  be  responsible  for 
its  preparation,  or  for  anything  contained 
therein  or  omitted  therefrom;  that  any 
false,  incorrect,  or  untrue  answer,  any  sup- 
pression or  concealment  of  facta  in  any  of 
the  answers,  any  violation  of  the  covenants,, 
conditions,  or  restrictions  of  the  policy,  any 
neglect  to  pay  the  premium  on  or  before  the 
date  it  becomes  due,  shall  render  the  policy 
null  and  void,  and  forfeit  all  payments 
made  thereon."  Part  A,  dated  April  25,. 
1896,  was  signed  by  both  Mr.  and  Mrs. 
Stemaman,  and  witnessed  by  one  Grodson. 
Part  B,  entitled,  "Statements  Made  to  thfr 
Medical  Examiiier,"  consists  of  more  than 
100  questions  in  fine  print,  and  the  answera 
thereto,  written  in  a  blank  space  so  con- 
tracted as  to  admit  of  an  affirmative  or  neg- 
ative answer,  with  little  or  no  opportunity 
for  explanation.  They  relate  to  the  health,, 
past  and  present,  of  the  applicant,  the  dis- 
eases he  had  been  afflicted  with,  and  the 
physicians  he  had  consulted.  Among  thenk 
were  the  following:  "Have  you  ever  bad 
loss  of  consciousness?  No.  Any  personal 
injury?  No.  Name  and  residence  of  your 
usual  medical  attendant?  Dr.  Frost,  Ply- 
mouth avenue.  When  and  for  what  have- 
his  services  been  required?  For  la  grippe^ 
Have  you  consulted  any  other  physician, 
and,  if  so,  when,  and  for  what?  No."  Part 
B  closed  as  follows :  "I  hereby  declare  that 
the  application  to  the  Metropolitan  Life  In- 
surance Company  on  the  reverse  of  thia 
Bheet  for  an  insurance  on  my  life  was  signed 
by  me,  and  that  I  renew  and  confirm  my 
ai^reements  therein  as  to  the  answers  given 
above  to  the  medical  examiner,  and  I  here- 
by declare  that  said  answers  are  correctly 
recorded."  Part  B,  dated  April  27,  1896, 
was  signed  by  Mr.  Stemaman  only,  and  was 
witnessed  by  Dr.  Langley,  the  medical  ex- 
aminer. 

Upon  the  trial  the  defendant  introduced 
evidence  tending  to  show  that  some  of  the 
answers  above  quoted,  made  to  the  medical 
examiner,  were  not  literally  true.  The 
plaintiff  then  proved  that  the  application 
*'was  brought  to  the  house  of  the  insured  by 
Dr.  Langley,  who  waa  one  of  the  defend- 
ant's medical  examiners  and  was  designated 
and  paid  by  the  defendant;  that  the  ques- 
tions were  asked  of  the  deceased,  and  the* 
answers  thereto  in  the  application  were  filled 
in  by  the  doctor  in  his  own  handwriting; 
that  the  doctor  took  the  application  away 
with  him  after  it  had  been  signed  by  the- 
plaintiff  and  said  insured ;  and  that  the  ap- 
plication has  been  in  the  possession  of  the- 
defendant  ever  since.  The  plaintiff  waa 
present  and  heard  tbe  conversation  between 
the  doctor  and  the  deceased  at  the  time  the 
application  was  filled  in  and  signed."  The- 
plaintiff  was  then  sworn  as  a  witness  in  her 
own  behalf,  but  waa  not  allowed  to  testify 


16  L.  R.  A.  33,  and  note;  Steele  v.  German  Ins. 
Co.  (Mich.)  18  L.  R.  A.  85;  Beebe  v.  Ohio 
FarmefB*  Ina  Co.  (Mich.)  18  L.  R.  A.  481; 
Michigan  Shingle  Co.  v.  State  Invest.  Ins.  Co. 
(Mich.)  22  L.  R.  A.  810 :  Mutual  Ben.  L.  Ins. 
Co  T.  Roblaon  (C.  C.  App.  8th  C.)  22  L.  R.  A. 
825;  Dailey  ▼.  Preferred  Masonic  MuL  Accl. 
67L.R.A. 


Asso.  (Mich.)  26  L.  R.  A.  171 ;  W.  B.  Goode  & 
Co.  V.  Georgia  Home  Ins.  Co.  (Va.)  30  L.  R. 
A.  842;  Yoch  v.  Home  Mnt.  Ins.  Co.  (Cal.)  34 
L.  R.  A.  857 ;  Home  Ins.  Co.  v.  Hancock 
(Tenn.)  52  L.  R.  A.  665 :  and  the  case  of  Tay- 
lor v.  Anchor  Mut.  F.  Ina  Cow  (Iowa)  next 
following. 
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to  the  answers  in  fact  made  by  her  husband 
to  the  questions  put  to  him  by  the  medical 
examiner.  The  plaintiff's  counsel  offered  to 
prove  by  her  "that  in  this  interview,  at  this 
time  and  place,  George  H.  Sternaman,  the 
insured,  told  Dr.  Langley,  the  medical  ex- 
41  miner  of  the  defendant,  that  he  had  suf- 
fered from  malaria,  and  was  attended  by 
Dr.  McFadden,  of  Buffalo,  or,  rather,  that 
"he  went  to  Dr.  McFadden's  on  several  occa- 
sions, for  malaria,  to  consult  him,  but  that 
he  was  not  at  any  time  on  that  account  laid 
up  from  work;  and  that  he  also  doctored 
with  Dr.  McFadden,  by  going  to  his  office, 
for  sore  eyes ;  and  also  tiiat  at  the  time  the 
beneficiary,  the  plaintiff  here,  was  sick,  and 
the  insured  did  nave  sore  throat  or  tonsili- 
tis,  and  that  Dr.  Tanner  did  attend  him  on 
three  or  more  occasions  at  that  time,  but 
that  he  was  not  seriously  ill;  and  that  the 
•deceased  also  stated  to  Dr.  Langley  that  on 
one  occasion  he  had  been  hurt  in  a  fall  from 
his  bicycle,  in  that  the  skin  from  the  palm 
of  his  hand  had  been  injured,  and  that  he 
had  been  attended  by  Dr.  Staples,  men- 
tioned in  the  proofs  of  loss,  for  that  injury 
to  the  hand;  and  that  he  had,  during  the 
period  of  his  life  principally  preceding  his 
marriage,  had  peculiar  spells,  of  whidi  he 
•did  not  know  the  name,  in  which  he  had 
partly  lost  consciousness,  and  that  they 
were  occasioned  by  any  disappointment  or 
reverse  or  mental  pain  that  he  suffered ;  and 
that  his  wife  had  consulted  with  Dr.  Frost 
about  them  at  onetime^  and  that  Dr.  Frost 
had  said  that  they  were  not  of  very  much 
importance;  and  that  one  of  these  different 
physicians  whom  he  had  gone  to  had  said 
that  he  had  catarrh  of  the  stomach,  and 
that  Dr.  Langley  thereupon  examined  him 
and  questioned  him  in  regard  to  catarrh  of 
the  stomach,  and  said  that  he  did  not  have 
it;  and  that,  in  regard  to  the  other  matters 
(being  the  malaria,  the  injury  to  the  hand, 
and  the  tonsilitis).  Dr.  Langley  said  that 
they  were  not  of  enough  importance  to  in- 
sert them  in  the  medical  examination,  and 
that  these  consultations  with  other  physi- 
oians  were  not  of  so  serious  a  character  as 
to  require  mentioning:  and,  further,  that 
all  particulars  of  every  consultation  with 
•every  physician,  and  every  injury  to  his 
fiealth,  or  disease,  were  fully  disclosed  to 
Dr.  Langley  in  this  interview,  prior  to  his 
filling  out  both  parts  of  the  application,  and 
Dr.  Langley  said  that  they  were  none  of 
them  of  sufficient  importance  to  warrant  be- 
ing inserted ;  and  that  Dr.  Langley  thereup- 
on filled  out  the  application  and  it  was 
fiigned.  The  plaintiff's  attorney  offered  to 
make  proof  of  each  of  these  facts  separate- 
ly, as  well  as  a  whole."  This  testimony  was 
excluded  upon  the  objection  of  the  defend- 
ant that  it  was  incompetent,  immaterial, 
and  in  violation  of  the  contract,  and  that 
the  plaintiff  could  not  by  parol  vary  the 
terms  of  the  application  and  contract.  Ex- 
ceptions were  tieiken  to  the  rulings  which  ex- 
cluded this  evidence. 

The  insured  died  of  multiple  neuritis, — ^a 
disease  which  apparently  had  no  connection 
with  the  answers  alleged  to  be  false,  al- 
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though  this  did  not  expressly  appear.  Da 
Costa,  Medical  Diagnosis,  128;  tdppeneott. 
Medical  Diet  673. 

The  jury,  as  directed  by  the  trial  judge, 
rendered  a  verdict  for  the  defendant;  and, 
the  judgment  entered  thereon  having  been 
affirmed  by  the  appellate  division  (one  of 
the  justices  dissenting,  and  another  not  votr 
ing),  the  plaintiff  appealed  to  this  court. 

Ueasra.  Dnokwits,  Thayer,  A  Jaokson* 

for  appellant: 

This  is  a  case  of  the  defendant's  medical 
examiner  intentionally  and  in  good  faith 
omitting  certain  trivial  ailments  and  the 
consultations  therefor,  fully  disclosed  to 
him  by  the  insured,  but  which  he  considerc»d 
too  unimportant  to  be  inserted. 

The  defendant  required  the  substantial 
truth  to  be  recorded  in  a  quarter  of  an  inch 
of  space,  where  literal  truth  would  require 
a  foot  of  space,  and  it  sent  its  medical  ex- 
aminer to  the  insured  to  find  out  and  put 
down  the  substantial  truth. 

Ames  V.  Manhattan  L,  Ina.  Co,  40  A  pp. 
Div.  465,  68  N.  Y.  Supp.  244. 

Neither  the  insured  nor  the  defendant 
could  have  had  the  intention  of  making  its 
medical  examiner  the  insured's  agent  in  this 
transaction,  an^  more  than  the^  could  have 
had  the  intention  of  making  its  president 
agent  for  the  insured  under  the  same  cir- 
cumstances. 

drat  tan  v.  Metropolitan  L.  Ins.  Co.  80  N. 
Y.  281,  36  Am.  Rep.  617,  92  N.  Y.  274,  44 
Am.  Rep.  372;  Flynn  v.  Equitahle  L.  /n«. 
Co.  78  N.  Y.  568,  34  Am.  Rep.  561. 

There  is  no  clause  in  the  warranty  which 
makes  the  medical  examiner,  if  he  be  the 
one  that  inserts  the  answers,  the  agent  for 
the  insured,  so  as  to  bind  the  insured  by 
his  wrong  interpretation  of  what  the  ques- 
tions ineali  and  the  substantially  correct  an- 
swers thereto.     . 

O'Farrell  v.  Metropolitan  L.  Ina.  Co.  22 
App.  Div.  500,  48  N.  Y.  Supp.  199;  Bernard 
V.  United  L.  Ina.  Aaao,  14  App.  Div.  142,  43 
N.  Y.  Supp.  627. 

The  defendant  cannot  transform  an  agent 
representing  it  into  an  agent  for  the  in- 
sured, so  as  to  make  the  insured  responsible 
for  his  mistakes. 

Duahaw  v.  Women'a  Mut.  Ina.  d  Acoi,  Co. 
28  N.  Y.  S.  R.  524,  8  N.  Y.  Supp.  423; 
O'Farrell  v.  Metropolitan  L.  Ina.  Co.  22 
App.  Div.  495,  48  N.  Y.  Supp.  199. 

Mr.  Seward  A.  Simons,  for  respond- 
ent: 

There  is  abundant  authority  to  sustain 
the  decision  of  the  trial  court. 

Hamilton  v.  Fidelity  Mut.  L.  Aaao.  27 
App.  Div.  480,  50  N.  Y.  Supp.  526;  Allen 
V.  German  American  Ina.  Co.  123  N.  Y.  6, 
25  N.  E.  309;  New  York  L.  Ina.  Co.  v. 
Fletcher,  117  U.  S.  519,  29  L.  ed.  934.  6 
Sup.  Ct  Rep.  837;  Kabok  v.  PhcenijB  Mut. 
L.  Ina.  Co.  21  N.  Y.  S.  R.  203,  4  N.  Y.  Supp. 
718;  Maier  v.  Fidelity  Mut.  L.  Aaao.  24  C. 
C.  A.  239,  47  U.  S.  App.  322,  78  Fed.  566; 
Wilkenfi  V.  Mutual  Reaerve  Fund  L.  Aaao, 
54  Hun,  294,  7  N.  Y.  Supp.  689;  Bernard  v. 
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47nit€d  L.  Ins.  Asso.  14  App.  Dir.  142,  43 
N.  Y.  Supp.  627. 

To  reverse  this  judgment,  and  deny  the 
•defendant's  right  to  contract  as  it  has  fair- 
ly contracted  with  the  plaintiff  and  the  in- 
testate, is  to  do  violence  to  the  universally 
•accepted  rule  that  a  principal  may  limit  an 
agent's  powers  by  notice  to  all  parties  deal- 
ing with  him. 

Quinlan  v.  Providence  W,  Ina.  Co.  133  N. 
T.  356,  31  N.  £.  31;  McCoy  v.  Metropolitan 
L.  Ins.  Co.  133  Mass.  82;  16  Am.  &  Eng. 
£nc.  Law,  2d  ed.  p.  947 ;  Continental  L.  Ins. 
<*o.  v.  Chamberlain,  132  U.  S.  304,  33  L.  ed. 
341,  10  Sup.  Ct  Rep.  87. 

Vans,  J.,  delivered  the  opinion  of  the 
■«oiirt: 

The  decision  of  this  appeal  turns  substan- 
tially upon  the  fol]owing  question:  When 
■an  applicant  for  life  insurance  makes  truth- 
ful answers  to  all  questions  asked  by  the 
medical  examiner,  who  fails  to  record  them 
as  given,  and  omits  an  important  part,  stat- 
ing that  it  is  unimportant,  can  the  benefl- 
K^iary  show  the  answers  actually  given,  in 


appoint  a  physician  to  do  it,  because  the  in- 
surer very  properly  insists  upon  making 
the  selection  itself.  The  medical  examiner 
was  selected,  employed,  and  paid  by  the 
company.  The  insured  had  nothing  to  do 
with  him,  except  to  submit  to  an  examina- 
tion by  him,  as  the  expert  of  the  company, 
and  to  answer  the  questions  asked  by  him 
in  behalf  of  the  company.  This  he  was 
forced  to  do  in  order  to  procure  insurance; 
for  the  company  required  him  to  undergo  a 
medical  examination  by  an  examiner  select- 
ed and  instructed  by  itself,  before  it  would 
act  upon  his  application  for  a  policy.  He 
could  neither  refuse  to  be  examined,  nor 
select  the  examiner,  and  he  was  not  respon- 
sible if  the  latter  was  negligent  or  unfit  for 
the  duty  assigned  to  him.  He  could  not  di- 
rect or  control  him,  but  the  company  could 
and  did;  for  it  required  him  to  make  the 
examination,  fill  out"  part  B  of  the  aj^lica- 
tion  blank,  and  report  the  facts,  with  his 
opinion.  The  insured  made  no  contract 
with  the  examiner,  and  was  under  no  obli- 
gation to  pay  him  for  his  services.  The  com- 

^ ^  __   pany,  however,  made  a  contract  with  him 

order  to  defeat  a  forfeiture  claimed  by  the   to  do  certain  work  for  it,  and  agreed  to  pay 


insurer  on  account  of  the  falsity  of  the  an- 
«wers  as  recorded,  even  if  it  was  agreed  in 
the  application  that  the  medical  examiner, 
employed  and  paid  by  the  insurer  only, 
ahould  not  be  its  agent,  but  solely  the  agent 
of  the  insured? 

The  power  to  contract  is  not  unlimited 


him  for  the  work  when  done.  As  between 
the  examiner  and  the  insured,  the  relation 
of  principal  and  agent  did  not  exist,  while, 
as  between  the  examiner  and  the  company, 
that  relation  did  exist  by  operation  of  law; 
yet  it  is  claimed  that,  as  between  the  in- 
sured and  the  company,  the  examiner  was 


"While,  as  a  general  rule,  there  is  the  utmost  i  the  agent  of  the  former  only,  because  he  had 
freedom  of  action  in  this  regard,  some  re-  I  ^^  agreed,  not  with  the  examiner,  but  with 
-strictions  are  placed  upon  the  right  by  leg-  \  the  company  itself.  Under  the  cireumstan- 
islation.  by  public  policy,  and  by  the  nature  ^^^  ^^  agreement  that  the  physician  was 
of  things.  Parties  cannot  make  a  binding  I  the  agent  of  the  insured  was  like  an  agree- 
-contract  in  violation  of  law  or  of  public  ,  mcnt  that  the  company  or  its  president  was 
policy.  They  cannot  in  the  same  inslru-  ^^  agent.  It  was  in  contradiction  of  every 
ment  agree  that  a  thing  exists,  and  that  it  act  of  the  parties  and  of  every  fact  known 
does  not  exist,  or  provide  that  one  is  the  to  either.  The  law,  when  applied  to  the 
•agent  of  the  other,  and  at  the  same  time,   facts,  made  the  physician  the  agent  of  the 


and  with  reference  to  the  same  subject,  that 
there  is  no  relation  of  agency  between  them 


company,  and  not  of  the  insured;  and  can 
it  be  held  that,  as  the  insured  agreed  that 


They  cannot  bind   themselves   by   agreeing  '  the  physician  was  his  agent,  he  became  such 
that  a  loan  in  fact  void  for  usury  is  not   ^^  ^pite  of  the  law  and  the  facts?     This  is 


usurious,  or  that  a  copartnership  which  ac 
tually  exists  between  them  does  not  exist. 
They  cannot  by  agreement  change  the  laws 
•of  nature  or  of  logic,  or  create  relations, 
physical,  legal,  or  moral,  which  cannot  be 
created.  In  other  words,  they  cannot  ac- 
•complish  the  impossible  by  contract.     The 


not  a  case  of  agency  of  one  party  for  one 
purpose,  and  of  another  party  for  a  differ- 
ent purpose;  for  the  physician  was  em- 
ployed for  a  single  purpose  only,  and  that 
was  to  make  a  physical  examination  of  the 
insured,  ask  him  the  questions  furnished  by 
the  company,  record  his  answers,  and  report 


parties  to  the  policy  in  question  could  agree  |  the  result.     They  were  not  the  questions  of 
that  the  person  who  filled  out  part  A  of  the  I  the  insured,  put  to  himself,  to  elicit  facte 


application  was  the  agent  of  the  insured, 
and  not  of  the  company.  There  is  a  differ- 
ence in  the  nature  of  the  work  of  filling  out 
the  blank  to  be  signed  by  the  insured,  and 
that  of  filling  out  the  blank  furnished  for 
the  use  of  the  medical  examiner.  The  form- 
er is  the  work  of  the  insured,  and  may  be 
-done  as  well  by  one  person  as  by  another. 
He  may  do  it  himself,  or  appoint  an  agent 
to  do  it  for  him.  It  is  quite  different,  how- 
ever, with  the  work  of  the  medical  exam- 
iner, because  that  requires  professional  skill 
And  experience  and  the  insurer  permits  it  to 
be  done  only  by  its  own  appointee.  The  in- 
jured can  neither  do  that  work  himself,  nor 
^7  L.  R.  A. 


for  his  use.  He  knew  the  facts.  He  did 
not  need  to  .question  himself  to  find  out 
what  he  knew,  nor  to  employ  an  agent  for 
that  purpose.  The  questions  were  those  of 
the  company,  carefully  prepared  for  it  by 
skilful  hands,  and  furnished  to  its  medical 
examiner  to  be  asked,  so  that  it  could  learn 
what  the  insured  knew  about  himself.  It 
needed  the  facts  for  its  use,  and  what  was 
done  by  its  own  examiner  to  get  the  facts 
and  report  them  to  the  company  was  its 
work,  done  for  its  benefit  and  in  the  course 
of  its  business.  The  answers  were  not  vol- 
unteered, but  were  given  in  response  to 
questions  asked  by  the  company,  as  much  as 
21 
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if,  impernonated,  it  had  actually  asked  them 
aa  an  individual.  Whatever  it  told  Dr. 
Langley  to  do  for  it,  in  the  view  of  the  law, 
it  did  itaelf.  Qui  faoit  per  alium,  facit  per 
se.  It  appointed  Dr.  Langley  its  agent  for 
the  purpose  named,  and  he  derived  all  his 
authority  t©  act  from  the  company,  which 
could  regulate  his  conduct  by  its  rules,  and 
could  provide  for  such  security  to  protect 
its  interests  from  the  consequences  of  his 
neglect  or  default  as  it  saw  fit.  Can  par- 
ties agree  that  facts  which  the  law  declares 
establish  a  certain  relation,  not  only  do  not 
establish  that  relation,  but  establish  direct- 
ly the  opposite?  Can  A  appoint  B  his 
agent  for  a  definite  purpose,  and  then  agree 
with  C  that  B  is  not  the  agent  of  A,  but 
IS  the  agent  of  C  for  that  purpose;  there 
being  no  agreement  whatever  between  B  and 
CT 

An  agency  is  created'by  contract,  express 
or  implied.  It  "is  a  legal  relation  .  .  . 
by  virtue  of  which  one  party — the  agent — 
is  employed  and  authorized  to  represent  and 
act  for  the  other — the  principal — in  busi- 
ness dealings  with  third  persons.  The  dis- 
tinguishing features  of  the  agent  are  his 
representative  character  and  his  deriva- 
tive authority."  Mechem,  Agency,  §  1; 
Story,  Agency,  §  3.  "To  constitute  agency 
there  must  be  consent  both  of  principal  and 
of  agent."  Wharton,  Agency,  §  1.  What 
was  the  contract  between  the  company  and 
the  examiner?  The  defendant,  being  a  cor- 
poration, could  act  only  through  agents. 
Having  some  worK  to  do  in  the  form  of  a 
medical  examination,  it  requested  Dr.  Lang- 
ley to  do  it.  it  created  the  relation  of  agen- 
cy between  him  and  itself  by  emplo^ng  him, 
paying  him,  etc.  It  alone  could  discharge 
him,  and  to  it  alone  was  he  responsible  for 
disobedience  or  negligence.  It  could  con- 
trol his  conduct  by  any  reasonable  instruc- 
tions, and  hold  him  liable  if  he  violated 
them.  It  prescribed  certain  questions  that 
he  should  ask,  and  required  him  to  take 
down  the  answers  in  a  blank  prepared  by 
itself.  It  could  sue  him  if  he  did  not  do  it 
properly,  and  he  could  sue  the  company  if 
it  did  not  pay  him  for  doing  it.  Thus  we 
have  an  agency  between  the  company  and 
the  examiner  established  by  mutual  agree- 
ment, with  the  right  on  the  one  hand  to  in- 
Btruct.  to  discharge,  and  to  hold  liable  for 
default,  and  on  the  other  to  compel  payment 
for  services  rendered.  Hence  what  the  ex- 
aminer did  in  the  course  of  his  employment 
the  company  did,  and  what  he  knew  from 
discovery  while  acting  for  it  the  company 
knew.  What  was  the  contract  between  the 
insured  and  the  examiner?  None  whatever. 
The  insured  did  not  employ  the  examiner, 
and  the  examiner  did  not  agree  to  work  for 
him.  Neither  was  under  anj'  legal  obliga- 
tion or  liability  to  the  other.  The  insured 
ronld  not  instruct  the  doctor,  nor  discharge 
him,  nor  sue  him  for  negligence,  and  the 
doctor  could  not  sue  the  insured  for  com- 
pensation. The  relation  of  principal  and 
agent  did  not  exist  between  them,  either  by 
virtue  of  any  contract  or  by  operation  of 
law.  What  was  the  contract  between  the 
57  L.  R.  A. 


insured  and  the  insurer?  With  the  rela- 
tions above  described  as  existing  between 
the  insurer  and  the  examiner  in  full  force^ 
and  tn  the  absence  of  any  legal  relation  be- 
tween the  examiner  and  the  insured,  an  at- 
tempt was  made  by  the  insurer,  by  an  agree> 
ment  imposed  upon  the  insured,  to  subvert 
the  relation  of  its  own  examiner  to  itself» 
and  establish  a  relation  between  him  and 
the  insured,  without  the  consent  of  either 
given  to  the  other.  There  was  no  tripartite 
contract.  While  the  contract  between  the 
doctor  and  the  company  was  still  in  exist- 
ence, the  latter  agreed  with  a  third  party 
only  that  that  contract  did  not  in  fact  exist 
between  the  two  parties  who  made  it,  but 
did  exist  between  two  parties  who  did  not 
make  it.  This  was  not  possible  by  any  form 
of  words,  any  more  than  to  make  black 
white,  or  tinith  falsehood.  We  think  that 
the  medical  examiner  was  the  agent  of  the 
defendant  in  making  the  examination  of  the 
insured,  recording  his  answers,  and  report- 
ing them  to  the  company. 

Sound  public  policy  prohibits  the  compa- 
ny from  stipulating  for  immunity  from  the 
consequences  of  its  own  negligence,  or,  what 
is  the  same  thing,  the  negligence  of  its- 
agent.  Rathhone  v.  New  York  C.  &•  H.  R^ 
R.  Co.  140  N.  Y.  48,  35  N.  E.  418.  The 
manner  of  conducting  the  examination  was» 
of  neceasity,  intrusted  to  the  judgment  of 
the  medical  examiner  to  a  great  extent. 
His  judgment  might  influence  him  to  take 
down  the  answers  in  a  general  or  in  a  par- 
ticular way.  In  exercising  his  judgment  he 
determined  that  certain  answers  were  too 
trivial  to  be  recorded.  In  making  that  de- 
termination he  was  not  acting  for  the  in- 
sured, but  for  the  company;  for  it  had  fur- 
nished him  with  a  blank,  and  had  invested 
him  with  power  to  take  down  the  answers,, 
and  hence  witli  power  to  decide  how  they 
should  be  taken  down.  If  he  was  negligent 
or  failed  to  do  his  duty  in  this  regard,  the 
company  oould  not,  by  an  agreement  made 
in  advance,  cast  the  burden  upon  the  in- 
sured, who  did  not  select  or  employ  him. 
His  negligence  was  its  own  negligence,  and 
it  could  not  ky  contract  make  it  the  negli- 
gence of  the  insured,  or  relieve  itself  from 
the  legal  consequences  thereof, 

But  it  is  insisted  the  insured  warranted 
that  the  answers  were  true,  and  that  they 
were  correctly  recorded.  When  the  com- 
pany issued  the  policy,  however,  it  knew,. 
through  its  medical  examiner,  that  the  an- 
swers as  recorded  were  not  literally  true;, 
that  the  answers  as  given  were  not  correct- 
ly recorded ;  and  that  this  occurred  through 
no  fault  of  the  insured.  It  could  not  take 
the  money  of  the  insured  while  he  livedo 
and,  when  he  was  dead,  claim  a  forfeiture 
on  account  of  what  it  knew  at  the  time  it 
made  the  contract  of  insurance,  for  that 
would  be  a  fraud.  Van  Schoick  v.  Niagara 
F.  Inn.  Co.  68  N.  Y.  434;  O'BHen  v.  Home^ 
Benefit  Society.  117  N.  Y.  310,  32  N.  E.  954; 
Kcnyon  v.  Knights  Templar  d  M.  Mut.  Aid 
Asso.  122  N.  Y.  247,  25  N.  E.  299. 

The  insured  also  agreed  that  "no  infor- 
mation or  statement  not  contained  in  thia 
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application  and  in  the  statements  made  to 
the  medical  examiner,  received  or  acquired 
at  any  time  by  any  person,  shall  be  binding 
upon  the  company,  or  shall  modify  or  alter 
the  declarations  and  warranties  made  there- 
in." The  faets  sought  to  be  proved  were 
€M>ntained  in  the  oral  statements  made  to 
the  medical  examiner^  but,  assuming  that 
recorded  statements  only  were  meant,  ^e 
result  would  be  an  agpreement  that  the  com- 
pany might  perpetuate  a  fraud  upon  the  in- 
jured by  issuing  a  policy  and  accepting  pre- 
miums thereon,  knowing  all  the  time  that 
the  contract  was  void,  or  voidable  at  its 
election.  The  law  does  not  permit  this ;  for 
it  declares  that  the  company  is  estopped 
from  taking  advantage  of  such  a  contract, 
because  it  would  be  against  equity  and  op- 
posed to  public  policy.  We  adopt,  as  ex- 
pressing our  own  views  upon  the  subject, 
the  following  language  used  by  the  Supreme 
Court  of  the  United  States  in  a  case  some- 
what analogous:  "If,  however,  we  suppose 
the  party  making  the  insurance  to  have  been 
an  individual,  and  to  have  been  present 
when  the  application  was  signed,  and  so- 
liciting the  assured  to  make  tne  contract  of 
insurance,  and  that  the  insurer  himself 
wrote  out  all  these  representations,  and  was 
told  by  the  plaintiff  and  his  wife  that  they 
knew  nothing  at  all  of  this  particular  sub- 
ject of  inquiry,  and  that  they  refused  to 
make  any  statement  about  it,  and  yet,  know- 
ing all  this,  wrote  the  representation  to 
suit  himself,  it  is  equally  clear  that  for 
the  insurer  to  insist  that  the  policy  is  void 
because  it  contains  this  statement  would  be 
an  act  of  bad  Saith  and  of  the  grossest  in- 
justice and  dishonesty.  And  the  reason  for 
this  vi  that  the  representation  was  not  the 
statement  of  the  plaintiff,  and  that  the  de- 
fendant knew  it  was  not  when  he  made  the 
contract,  and  that  it  was  made  by  the  de- 
fendant, who  procured  the  plaintifT's  signa- 
ture thereto.  It  is  in  precisely  such  cases 
as  this  that  courts  of  law  in  modern  times 
have  introduced  the  doctrine  of  equitable  es- 
toppels, or,  as  it  is  sometimes  called,  estop- 
pels in  pais,  .  •  .  Indeed,  the  doctrine 
IS  so  well  understood  and  so  often  enforced 
that  if,  in  the  transaction  we  are  now  con- 
sidering, Ball,  the  insurance  agent  who 
made  out  the  application,  had  been  in  fact 
the  underwriter  of  the  policy,  no  one  would 
doubt  its  applicability  to  the  present  case. 
Yet  the  proposition  admits  of  as  little  doubt 
that  if  Ball  was  the  agent  of  the  insurance 
company,  and  not  of  the  plaintiff,  in  what 
he  did  in  filling  up  the  application,  the  com- 
pany must  be  held  to  stand  just  as  he  would 
if  he  were  the  principal.  .  .  .  This 
principle  does  not  admit  oral  testimony  to 
▼ary  or  contradict  that  which  is  in  writing, 
but  it  goes  upon  the  idea  that  the  writing 
<^ered  in  evidence  was  not  the  instrument 
of  the  party  whose  name  is  signed  to  it; 
that  it  was  procured  under  such  circum- 
stances by  the  other  side  as  estops  that  side 
from  using  it  or  relying  on  its  contents; 
not  that  it  may  be  contradicted  by  oral  tes- 
timony, but  that  it  may  be  shown  by  such 
testimony  that  it  cannot  be  lawfully  used 
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against  the  party  whose  name  is  signed  to 
it"  Union  Mnt.  L.  Ins.  Co.  v.  Wilkinaon, 
13  Wall.  222,  20  L.  ed.  617. 

We  think  it  is  established  by  the  weight 
of  authority  in  this  state  that  the  medical 
examiner  is  the  agent  of  the  insurer  in  mak- 
ing the  examination,  taking  down  the  an- 
swers, and  reporting  them  to  the  comj^any; 
that  his  knowledge  thus  acquired,  his  inter- 
pretation of  the  answers  given,  and  his  er- 
rors in  recording  them,  are  the  knowledge, 
interpretation,  and  errors  of  the  company 
itself,  which  is  estopped  from  taking  advan- 
tage of  what  it  thus  knew  and  what  it  had 
thus  done  when  it  issued  the  policy  and  ac- 
cepted the  premiums.  O'Farrell  v.  Metro- 
politan Jj.  Ins,  Co.  22  App.  Div.  496,  48  N. 
Y.  Supp.  199,  44  App.  Div.  554,  60  N.  Y. 
Supp.  945,  168  N.  Y.  592,  60  N.  E.  1117; 
O'Brien  v.  Home  Benefit  Society,  117  N.  Y. 
310,  318,  22  N.  E.  054;  Grattan  v.  Metro- 
politan L.  Ins.  Co.  92  N.  Y.  274,  44  Am. 
Rep.  372;  Orattan  v.  Metropolitan  L.  Ins. 
Co.  80  N.  Y.  281,  36  Am.  Rep.  617;  Flynn 
V.  Equitable  L.  Ins,  Co.  78  N.  Y.  568,  34  Anu 
Rep.  561;  Whited  v.  Oermania  F.  Ins.  Co. 
76  N.  Y.  415,  32  Am.  Rep.  330;  Sprague  v. 
Holland  Purchase  Ins.  Co.  69  N.  Y.  128. 

The  earlier  cases  of  Rohrhach  v.  Gernuinia 
F.  Ins.  Co.  62  N.  Y.  47,  20  Am.  Rep.  451, 
and  Alexander  v.  Oermania  F.  Ins.  Co.  66 
N.  Y.  464,  23  Am.  Rep.  76,  involved  the  au- 
thority of  a  fire  insurance  broker  or  solicit- 
or onlv,  and  were  distinguished  in  Whited 
V.  Qevmania  F.  Ins.  Co.  76  N.  Y.  419,  420, 
where  the  court  said:  "If  the  procurer  of 
the  insurance  is  to  be  deemed  the  agent  of 
the  insured,  and  Harmon  is  to  be  deemed 
such  procurer,  he  may  not  be  taken  into  the 
service  of  the  insurer  as  its  agent  also;  or, 
if  he  is  so  taken,  the  insurer  must  be  bound 
by  his  acts  and  words  when  he  Stands  in  its 
place  and  moves  and  speaks  as  one  having 
authority  from  it,  and  pro  hoc  vice,  at  least, 
he  does  then  rightfully  put  off  his  agency 
for  the  insured,  and  put  on  that  for  the  in- 
surer." In  Allen  v.  German  American  Ins. 
Co.  123  N.  Y.  6,  25  N.  E.  309,  the  interme- 
diary was  also  a  mere  broker,  and  not  the 
agent  of  the  company,  as  distinctly  appears 
on  page  15,  123  N.  Y.,  and  page  310,  26  N. 
E.,  where  the  court  said :  "So  far  as  it  ap- 
pears. Noble  had  no  relations  whatever 
with  the  defendant,  other  than  that  he  for- 
warded this  paper  writing  which  contained 
statements  of  the  amount  of  insurance  pro- 
posed for,  and  of  the  privileges  desired.  He 
certainly  appears  to  have  been  nothing  more 
than  an  insurance  broker,  soliciting  insur- 
ance business;  and  when,  upon  the  accept- 
ance of  the  risk,  he  received  back  a  policy 
of  the  company  for  the  plaintiff,  his  sole  of- 
fice was  simply  to  deliver  it  for  the  com- 
pany, and  to  collect  the  premium.  That  is 
certainly  not  enough  to  constitute  him  an 
agent  for  the  company,  with  authority  to 
bind  it  retroactively  or  presently  in  transac- 
tions relating  to  the  insurance.  Circum* 
btances  are  wholly  wanting  from  which  we 
may  presume  the  authority  of  an  agent." 
In  the  earlier  Grattan  Case  the  medical  ez« 
aminer  was  instructed  by  the  defendant  to 
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report  the  answers  to  the  questions  in  the 
certificate  in  his  own  handwriting,  but  he 
failed  to  report  one  of  the  answers  as  given 
by  the  applicant.  In  an  action  on  the  poli- 
cy the  falsity  of  the  answer  as  recorded  was 
insisted  upon  as  a  defense,  although  the  an- 
swer as  given  was  absolutely  true.  The 
court,  referring  to  the  medical  examiner, 
said:  ''He  was,  as  medical  examiner, 
charged  with  certain  duties  by  tiie  defend- 
ant, and  was  acting  in  concert  with  the  so- 
liciting agent  of  the  company.  On  the  part 
of  the  life  insured  was  entire  good  faith  and 
truthfulness,  and  there  is  no  reason  to  sus- 
pect any  intentional  unfairness  on  the  part 
of  the  examiner.  The  omission  was  inad- 
vertent. Is  the  company  thereby  released 
from  its  obligation?  Many  decisions  in 
this  court  show  that  it  is  not.  Movory  v. 
Ro8endale,  74  N.  Y.  360,  and  cases  there  di- 
ed. Within  the  principles  therein  recog- 
nized as  well  established,  the  erroneous  an- 
swers must  be  taken  as  the  declaration  of 
the  defendant,  and,  in  any  controversy  de- 
pending upon  it,  must,  between  the  parties, 
be  taken  to  be  true.  In  this  case  the  physi- 
cian was  not  the  agent  to  solicit  insurance, 
but  he  had  an  act  to  perform  in  regard  to 
it  as  the  agent  of  the  company.  His  writ- 
ten instructions  were  to  write  out  the  an- 
swers. In  this  instance  he  failed  to  do  it 
correctly.  The  principle  upon  which  it  has 
been  held  that  the  company,  and  not  the  in- 
sured, is  responsible  for  the  error  of  the 
soliciting  agent,  is  equally  applicable  here. 
This  question  has  been  repeatedly  consid- 
ered by  this  court,  and  in  the  recent  case  of 
Flynn  v.  Equitable  Life  Aaaur,  8oc.  9  N.  Y. 
Week.  Dig.  324,  78  N.  Y.  568,  34  Am.  Rep. 
561,  was  again  before  us.  The  point  pre- 
sented was  similar  to  the  one  now  under 
review.  The  decision  was  in  conformity 
with  the  views  above  expressed,  and  the 
doctrine  referred  to  must  be  deemed  set- 
tled." The  O'Farrell  Cose  was  strikingly 
like  the  one  before  us,  so  far  as  the  point 
now  involved  is  concerned.  In  that  case  the 
insured  agreed  that  his  application  was 
"made,  prepared,  and  written"  by  himself, 
"or.  by  his  own  proper  agent,"  and  that  the 
company  was  "not  to  be  taken  to  be  respon- 
sible for  its  preparation,  or  for  anything 
contained  therein  or  omitted  therefrom." 
He  warranted  that  the  answers  made  to  the 
questions  in  both  parts  of  the  application, 
including  that  provided  for  the  use  of  the 
medical  examiner,  were  "strictly  correct  and 
wholly  true;"  that  they  should  "form  the 
basis  and  become  part  of  the  contract  of  in- 
surance;" and  that  "any  untrue  answers" 
should  "render  the  policy  null  and  void." 
The  policy  itself  referred  to  the  application, 
and  declared  that  the  statements  therein 
contained  were  warranties,  and  a  part  of 
the  contract.  Among  the  printed  questions 
to  be  put  by  the  medical  examiner  to  the 
insured  was  the  following:  "Did  any  of 
the  parents,  grandparents,  brothers,  or  sis- 
ters of  the  life  proposed  ever  have  consump- 
tion or  any  pulmonary  or  scrofulous  dis- 
eases?" To  this  question  he  answered  that 
he  did  not  know,  but  the  physician  recorded 
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the  answer  as  "No.**  A  recovery,  at  first 
denied,  was  finally  had  upon  the  policy,  and 
it  was  sustained  in  both  appellate  courts. 
We  divided  in  judgment  and  filed  no  opin- 
ion, but  the  following  extract  from  the  opin- 
ion of  the  supreme  court  upon  tne  last  ap- 
peal suggests  the  view  that  finally  pre- 
vailed: "If  it  be  accepted  as  a  fact  that 
the  insured  made  answer  to  this  question  by 
stating  that  he  did  not  know,  then  such  fact 
became  one  known  to  the  company,  as  it 
was  known  to  its  agent;  and,  if  it  thereafter 
chose  to  deliver  the  policy  and  accept  the 
payment  of  premiums  thereon,  it  became 
bound  according  to  the  tenor  of  its  terms." 
In  that  case,  as  an  examination  of  the  ap- 
peal book  on  the  files  of  this  court  shows, 
the  answer,  as  made  to  the  medical  exam- 
iner by  the  insured,  was  received  upon  tha 
trial,  notwithstanding  the  strenuous  objec- 
tions of  the  defendant,  and  without  that 
evidence  there  could  have  been  no  recovery 
on  the  policy.  The  affirmance  of  the  judg- 
ment by  this  court  necessarily  involved  an 
adjudication  that  such  evidence  was  prop- 
erly received. 

Upon  the  trial  of  the  case  in  hand,  the 
defendant's  objection  to  similar  evidence  on 
similar  grounds  was  sustained,  but  both  up- 
on principle  and  authority  we  think  it 
should  have  been  received. 

This  conclusion  requires  a  reversal  of  the 
judgment  and  the  award  of  a  new  trial, 
with  costs  to  abide  the  event 

O^Brieiit  Bartletty  Hais^t*  and  Mar« 
tin,  JJ.,  concur. 

Parker,  Ch.  J.,  dissenting: 

The  decision  about  to  be  made  is  an  un- 
usually interesting  one,  because  it  intro- 
duces a  new  feature  into  the  law  of  con- 
tracts, by  which  persons  of  sound  and  open 
minds  and  honest  purposes  are  cut  off  in 
one  direction  from  freedom  of  contract,  in 
that  they  may  not  agree  that  an  interme- 
diary shall,  for  all  purposes  of  the  contract, 
be  deemed  the  agent  of  one  of  the  parties* 
if  some  court  be  of  the  opinion  that  he  was 
the  agent  of  the  other ;  and  this  is  to  be  held 
notwithstanding  this  court,  in  Allen  v.  Oer- 
tntffi  American  Ina.  Co.  123  N.  Y.  6,  13,  25 
N.  E.  309,  310,  in  speaking  of  a  similar  p^ro- 
vision  in  a  contract  of  insurance,  said: 
"Parties  may  insert  any  provisions  they 
choose  in  contracts,  provided  they  violate 
none  of  the  rules  of  law,  and  they  should  alt 
be  given  their  appropriate  and  intended  ef- 
fect." The  underlying  reason  prompting 
this  decision  received  both  consideration 
and  condemnation  in  Maier  v.  Fidelity  Mut. 
Life  Asao,  24  C.  C.  A.  239,  47  U.  S.  App. 
322,  78  Fed.  566,  by  Mr.  Justice  Harlan, 
writing  for  the  circuit  court  of  appeals  of 
the  sixtli  circuit;  his  associates  concurring. 
In  that  case  an  application  blank  was  erro- 
neously filled  up  by  an  agent  of  defendant, 
for  whose  neglect  or  wrong  plaintiff  con- 
tended the  defendant  should  not  be  advan- 
taged, and  the  court  said:  "But  here  the 
assured  was  distinctly  notified  by  the  appli- 
cation that  he  was  to  be  held  as  warrant- 
ing the  truth  of  his  statements,  'by  whom- 
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soever  written.'  Such  was  the  contract  be- 
tween the  parties,  <ind  there  is  no  reason  in 
law  or  in  public  policy  why  its  terms  should 
not  be  respected  and  enforced  in  an  action 
on  the  written  contract.  It  is  the  impres- 
sion with  some  that  the  courts  may,  in  their 
discretion,  relieve  parties  from  the  obliga- 
tion of  their  contracts  whenever  it  can  be 
seen  that  they  have  acted  heedlessly  or 
carelessly  in  making  them.  But  it  is  too 
often  forgotten  that^  in  giving  relief  under 
such  circumstances  to  one  party,  the  courts 
make  and  enforce  a  contract  which  the  other 
party  did  not  make  or  intend  to  make." 

In  the  case  at  bar  the  defendant  proved  a 
breach  of  warranty  which  forfeited  the  poli- 
cy. The  facts  thus  warranted  are  found  in 
that  part  of  the  application  signed  by  the 
medical  examiner ;  and  the  contention  of  the 
plaintiff  is  that  Dr.  Langley,  the  medical 
examiner,  was  the  agent  of  tJie  defendant, 
and  hence  it  may  be  shown  that  the  insured 
communicated  to  him  certain  facts  about 
his  life  which  the  doctor  did  not  write 
down,  and  which  were  in  conflict  with  those 
written  down,  and  that  this  may  be  done 
notwithstanding  the  application,  which 
forms  part  of  the  contract,  contains  this 
provision:  "It  is  hereby  declared,  agreed, 
and  warranted  by  the  undersigned  that  the 
answer  and  statements  contained  in  the 
ioTPgoinf  application,  and  those  made  to 
the  medical  examiner,  as  recorded  in  parts 
A  and  li  of  this  sheet,  together  with  this 
declaration,  shall  be  the  basis  and  become 
part  of  this  contract  of  insurance  with  the 
Metropolitan  Life  Insurance  Company;  that 
they  are  full  and  true  and  are  correctly  re- 
corded, and  no  information  not  contained  in 
this  application  and  in  the  statements  made 
to  the  medical  examiner  (A  and  B,  respec- 
tively), received  or  ac<|uired  at  any  time  by 
any  person,  shall  be  binding  upon  the  com- 
fMiny,  or  shall  modify  or  alter  the  declara- 
tion and  warranties  made  therein;  that  the 
persons  who  wrote  in  the  answers  and  sts^ 
ments  were  and  are  our  agents  for  the  pur- 
pose, and  not  the  agents  of  the  company, 
and  that  the  company  is  not  to  be  taken  to 
be  responsible  for  its  preparation,  or  for 
anything  contained  therein  or  omitted 
therefrom;  that  any  false,  incorrect,  or  un- 
true answer,  any  suppression  or  conceal- 
ment of  facts  in  any  of  the  answers,  any 
violation  of  the  covenants,  conditions,  or 
restrictions  of  the  policy,  any  neglect  to  pay 
the  premium  on  or  before  the  day  it  becomes 
due.  shall  render  the  policy  null  and  void 
and  forfeit  all  pa3rments  made  thereunder." 
At  the  close  of  the  statements  of  the  medi- 
cal examiner,  which  are  to  be  found  in  Ex- 
hibit B,  is  the  following:  "I  hereby  declare 
that  the  application  to  the  Metropolitan 
Life  Insurance  Company,  on  the  reverse  of 
this  sheets  for  an  insurance  on  my  life,  was 
signed  by  me,  and  that  I  renew  and  confirm 
my  agreement  therein  as  to  the  answers  giv- 
en above  to  the  medical  examiner,  and  I 
hereby  declare  that  said  answers  are  cor- 
rectly recorded."  This  was  followed  by  the 
signature  of  the  applicant.  It  appears, 
therefore,  by  the  terms  of  the  contract,  that 
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the  insured  declared  that  the  medical  exam- 
iner had  correctly  recorded  the  answers  given 
to  the  questions ;  and  it  would  seem  that  in 
the  absence  of  fraud,  of  which  there  is  no 
pretense  in  this  case,  the  insured  would  be 
bound  by  the  answers  written  out  by  the 
medical  examiner,  although  he  were  in  fact 
the  defendant's  agent,  and  there  was  no 
agreement  on  the  part  of  the  insured  and 
the  company  that  the  physician  should,  for 
the  purposes  of  the  contract,  be  deemed  the 
agent  of  the  insured.  Now,  notwithstand- 
ing his  agreement  renewed  and  confirmed 
the  answers  as  written  out  bv  the  medical 
examiner,  those  answers  were  m  fact  untrue 
in  important  particulars, — so  important 
that  it  is  quite  likely  that>  if  the  questions 
had  been  answered  truly,  a  policy  would  not 
have  been  issued.  But  that  fact,  if  it  be 
such,  is  one  of  no  legal  importance  in  the 
disposition  of  this  case.  By  the  terms  of 
the  application  it  was  agreed  that  the  in- 
sured warranted  the  truth  of  the  answers  as 
they  appeared  in  the  application,  and,  fur- 
ther, Uiat  if  untrue  the  policv  should  be 
null  and  void.  Unless  the  right  of  insur- 
ance companies  and  individuals  to  contract 
with  each  other  as  they  will  may  be 
abridged  by  the  courts,  this  judgment  must 
be  afiirmed.  That  the  legislature  may  pro- 
vide a  standard  form  for  life  insurance  poli- 
cies is  unauestioned,  but  the  power  is  legis- 
lative, ana  no  attempt  should  be  made  in- 
directly to  exercise  it  by  the  courts,  which 
would  best  discharge  their  duty  in  the  end, 
as  experience  proves,  by  giving  full  force 
and  effect  to  the  contracts  of  all  parties. 

Tl)e  method  by  which  the  plaintiff  sought 
to  relieve  the  contract  from  the  effect  of  the 
several  untrue  answers  in  the  application 
upon  which  the  defendant  acted  was  to 
prove  that  the  insured  made  very  different 
answers  to  Dr.  Langley,  the  physician  who 
undertook  to  write  down  the  replies;  to 
prove,  in  fact,  that  the  insured  told  Dr. 
Langley  everything  which  the  defendant  has 
now  proved  about  his  physical  condition, 
and  then  to  ask  the  court  to  hold,  notwith- 
standing the  insured  had  cqntracted  to  the 
contrary,  that  Dr.  Langley  was  tlie  defend- 
ant's agent,  and  hence  that  tho  defendant  is 
estoppMl  from  denying  that  it  knew  the 
whole  truth  about  the  insured's  prior  state 
of  life.  The  defendant's  counsel  contended 
(and  so  far  the  courts  have  sustained  him) 
that  his  client  had  issued  its  policy  in  reli- 
ance on  the  truth  of  the  statements  con- 
tained in  the  application,  and  that  Sterna- 
man,  the  applicant,  had  in  terms  contracted 
that  it  might  do  so,  and  that,  if  any  of  the 
answers  should  prove  to  be  untrue,  it  should 
render  the  policy  null  and  void.  He  as- 
serted the  right  of  his  client  to  the  protec- 
tion of  the  law  in  the  enforcement  of  its 
contract,  and  pointed  out  the  necessity,  ac- 
cording to  his  client's  view,  of  the  incorpo- 
ration into  such  contracts  of  a  provision 
that  the  applicant  for  insurance  shall  be 
held  to  warrant  the  truth  of  all  answers, 
no  matter  by  whom  written,  and  although 
the  writer  be  in  the  service  of  the  company. 
The  reasons  presented  in  support  of  defend- 
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ant's  contention  are  briefly  stated  in  the 
language  of  Mr.  Justice  Williams  in  Ber- 
nard V.  United  L.  Ins.  Aaab,  14  App.  Div. 
142,  43  N.  Y.  Supp.  527,  in  which  all  his  as- 
sociates concurred.  The  aim  of  the  defend- 
ant is  by  its  policy  "to  protect  itself  in  two 
respects:  First,  against  any  attempt  by 
the  agent  and  the  insured,  conspiring  to- 
gether, to  defraud  the  company  by  present- 
ing to  it  an  application  containing  false 
statements  and  answers,  and  securing  a  pol- 
icy thereon,  which  would  not  have  been  is- 
sued if  the  truth  has  been  known  to  the 
company;  second,  against  any  attempt  by 
the  beneficiary y  after  the  death  of  the  as- 
sured, by  parol  evidence  to  avoid  the  effect 
of  false  statements  and  answers  in  an  appli- 
cation upon  which  a  policy  was  actually  is- 
sued." These  reasons  seem  to  be  well 
grounded;  for  it  is  not  in  the  public  inter- 
est that  frauds  should  be  permitted  for  the 
benefit  of  individuals,  however  needy  they 
may  be.  But  it  matters  not  whether  the 
reasons  be  sound  or  not,  the  defendant  has 
a  right  to  issue  policies  of  insurance  to  such 
persons  and  upon  such  terms  as  it  chooses, 
so  long  as  it  violates  no  provision  of  law; 
and  he  who  would  be  insured  must  accept 
its  contracts  upon  its  own  terms,  or  go  else- 
where for  his  insurance.  These  parties 
agreed  that,  for  the  purposes  of  the  appli- 
cation for  the  policy  of  insurance,  the  medi- 
cal examiner  who  wrote  down  the  answers 
was  to  be  regarded  by  boUi  parties  as  the 
agent  of  the  applicant;  and  one  of  Uie  ob- 
jects of  that  stipulation  was  to  assure  £he 
defendant  that  it  could  rely  upon  the  truth 
of  the  answers  contained  in  the  application, 
and  that  it  could  issue  a  policy  without  fear 
that  it  mi&^ht  afterwards  be  claimed  that  it 
was  bound  by  some  information  that  its 
agent  had  obtained  that  was  in  conflict  with 
the  answers  in  the  application.  And  this 
does  not  seem  at  all  unfair  to  the  applicant, 
for  he  signs  the  application,  and  is  carefully 
advised  of  the  importance  of  the  trutli  of 
his  answers,  while  it  is  certainly  no  more 
than  fair  to  the  defendant  that  it  should 
have  the  whole  truth  before  it  when  deter- 
mining whether  the  risk  is  one  that  it 
should  accepl^.  But  in  any  event  the  de- 
fendant has  the  right  to  insist^  as  a  condi- 
tion of  its  issuing  the  policy,  that  an  ap- 
plicant shall  agree  that,  for  the  purposes  of 
the  application  and  the  issuance  of  the  poli- 
cy, whoever  fills  up  the  blanks,  whether  he 
be  in  the  employ  of  the  defendant,  or  a  so- 
liciting agent,  or  one  occasionally  paid  by 
it  for  making  a  medical  examination,  shall 
for  that  purpose  be  deemed  the  agent  of  the 
applicant.  If  the  applicant  aoes  not  care 
to  so  agree,  he  need  not  make  the  applica- 
tion. But  if  he  does  make  it,  and  incorpo- 
rates that  agreement  into  his  application, 
and  upon  the  strength  of  it  the  policy  is  is- 
sued, he  is  bound  by  it,  and  the  defendant 
is  entitled  to  the  full  protection  of  it;  and 
80  this  court  and  the  Supreme  Court  of  the 
United  States  have  unvaryingly  held. 

Rohrbach  v.  Oermania  F.  Ins.  Co.  62  N. 
Y.  47,  20  Am.  Hep.  451,  was  an  action  on  a 
policy  issued  for  insurance  against  fire.  The 
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facts  stated  in  the  application  were  by  its 
terms  made  warranties, .  as  stated  therein. 
They  proved  to  be  untrue,  and  it  was  held 
that  a  recovery  could  not  be  had,  althougb 
the  applicant  had  truly  stated  the  facts  to 
the  agent  who  filled  up  the  application;  and 
the  reason  for  it  was,  as  in  this  case,  that 
the  policy  provided,  in  effect,  that  the  agent 
should  be  deemed  the  agent  of  the  insured, 
and  not  of  the  company,  and  it  was  held 
that  the  knowledge  of  the  agent  was  imma- 
terial, and  could  not  affect  the  warrantr. 
In  the  course  of  the  opinion  the  court  said: 
"It  is  hereupon  urged  by  the  plaintiff  that 
the  errors  and  omissions  were  those  of  the 
defendant.  But  the  plaintiff  and  defendant 
have  in  the  policy,  the  contract  between 
them,  expressly  agreed  that  Brand  should 
be  deemed  the  agent  of  the  plaintiff,  and  not 
of  the  defendant  under  any  circumstances. 
.  .  .  But  we  must  take  the  contracts 
of  the  parties  as  we  find  them,  and  enforce 
them  as  they  read.  By  the  one  before  ue 
the  plaintiff  has  so  fettered  himself  aa  to 
be  unable  to  retain,  as  the  case  now  stande, 
the  real  essence  of  his  agreement.  Though 
he  has  frankly  and  fully  laid  before  the 
actor  between  him  and  the  defendant  all  the 
facts  and  circumstances  of  the  case,  he  is 
made  responsible  for  error  in  legal  conclu- 
sions which  he  never  formed,  and  which 
were  arrived  at  by  one  in  whom  he  trusted, 
and  whom  he  supposed  to  stand  in  the  place 
of  the  defendant.  .  .  .  Held  to  the  let- 
ter and  substance  of  his  contract,  the  plain- 
tiff made  a  breach  of  a  warranty  and  condi- 
tion precedent,  upon  the  truth  of  which  his 
contract  rested,  and  for  that  reason  may 
not  recover  in  this  action,  as  the  facts  now 
stand."  The  Rohrbach  Case  was  followed 
by  the  Alexander  Case,  66  N.  Y.  464,  23  Am. 
Riep.  76.  That  contract  contained  the  fol- 
lowing clause:  *'It  is  a  part  of  this  con- 
tract that  any  person  other  than  the  as- 
sured, who  may  have  procured  this  insur- 
ance to  be  taken  by  this  company,  shall  be 
deemed  to  be  the  agent  of  the  assured  named 
in  this  policy,  and  not  of  this  company,  un- 
der any  circumstances  whatever,  or  in  any 
transaction  relating  to  this  insurance."  The 
court  (Judge  Kapallo  writing),  on  the  as- 
sumption, as  he  said,  that  the  agents  Brew- 
ster, was  the  agent  of  the  company  for  the 
purposes  of  the  application,  said:  ''Bat 
the  policy  now  in  question  contains  an  ex- 
press agreement  that  any  person  other  than 
the  assured,  who  may  have  procured  the  in- 
surance to  be  taken  by  the  company,  shall 
be  deemed  to  be  the  agent  of  the  assured, 
and  not  of  the  company,  under  any  circum- 
stances whatever,  or  in  any  transaction  re- 
lating to  the  insurance.  In  Rohrbach  v. 
Gertnania  F.  Ins.  Co.  62  N.  Y.  47,  20  Am. 
Hep.  451,  this  court  decided  that  such  a 
clause  was  operative,  and  precluded  the  in- 
sured from  claiming  that  the  company  was 
bound  by  the  knowledge  of  a  similar  agent 
through  whom  a  policy  had  been  procured." 
The  last  utterance  on  the  subject  in  this 
court  is  to  be  found  in  the  Allen  Case,  123 
N.  Y.  6,  25  N.  £.  309.  In  that  case,  as  in 
this  one,  the  court  was  asked  to  draw  the 
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inference  of  fact  that  the  person  who  did 
-the  writing  was  the  agent  of  the  company 
(notwithstanding  the  stipulation  that  he 
should  be  deemed  the  agent  of  the  applicant 
for  all  the  purposes  of  the  contract),  and 
^  thrust  its  inference  of  fact  into  the  con- 
tract* Hi  the  place  of  the  provision  declar- 
ing him  to  be  the  agent  of  the  insured.  But 
the  court  repudiated  the  plaintiff's  claim, 
«aying,  amons  other  things  (Judge  Gray 
writing)  :  *'Then,  too,  the  policy  contained 
the  provisions  that  the  company  would  not 
be  bound  fay  any  acts  of,  or  statements  of 
or  to,  any  agent  or  other  person,  which  were 
not  contained  in  the  policy;  and,  further, 
that  any  person  other  than  the  assured  pro- 
•curing  the  policy,  or  any  renewal  thereof, 
-should  be  deemed  the  agent  of  the  assu^, 
..and  not  of  tine  ccgoipany.  To  these  condi- 
tions the  plaintiff's  assent  is  presumed  to 
Jiave  been  given  by  his  acceptance  of  the 
{>olicy,  and  there  is  no  reason  why  he  should 
Aot  be  bound  by  them.  If  Noble  had  been 
the  agent  of  the  defendant,  it  was  perfectly 
eompetent  to  stipulate  by  this  contract  of 
insurance  that  anything  done  by  or  known 
to  the  agent  should  be  without  effect  u^n 
the  contract,  unless  made  known  in  writing 
to  the  principal," — citing  authorities  above 
4|uoted.  The  parties  were  competent  to 
make  that  stipulation,  said  this  court  in 
that  case;  but  they  are  not  competent  to 
make  the  stipulation  in  this  case,  it  is  now 
«aid.  No  attempt,  however,  is  made  to  give 
«  reason  for  holding  that  the  parties  are 
<x>mpetent  to  make  one,  but  not  the  other. 
None  can  be  given,  I  assume,  that  will  per- 
-suade  any  nund.  A  reversal  in  this  case 
will,  as  a  matter  of  fact,  overrule  Allen's 
KJase;  and  it  would  seem  as  if  the  court's 
.assertion  in  that  case  of  competency  on  the 
part  of  the  parties  to  contract  as  they  did 
should  be  opposed  with  something  more 
than  a  contrary  assertion  in  this  case ;  that, 
.at  least,  the  court  should  point  out  what  it 
is  that  prevents  two  men  of  sound  mind, 
dealing  with  each  other  honestly,  from 
agreeing  that  for  all  the  purposes  of  a  par- 
ticular contract  a  person  who  shall  act  as 
the  agent  for  one  shall  be  deemed  the  agent 
<of  the  other. 

In  the  United  States  courts  the  view 
hitherto  taken  by  this  court  has  been  adopt- 
.ed.  "New  York  L.  Ins.  Co,  v.  Fletcher,  117 
U.  S.  519,  20  L.  ed.  934,  6  Sup.  Ct  Rep. 
«37 ;  Maier  v.  Fidelity  Mut,  L.  Aaso,  24  C. 
C.  A.  239,  47  U.  S.  App.  322,  78  Fed.  566. 
TThc  Fletcher  Cktee  was  an  action  brought 
upon  a  life  insurance  policy,  the  application 
for  which  stipulated  that  the  statements 
therein  were  warranties^  and  that  no  state- 
ment to  the.  agent  not  contained  in  the  ap- 
plication, and  thus  transmitted  to  the  com- 
pany, should  be  binding  upon  it.  The 
agent,  without  the  knowledge  of  the  appli- 
cant, wrote  down  false  answers,  and  the  ap- 
plicant signed  without  reading  the  applica- 
tion. It  was  held  that  the  policy  was  void, 
and  no  recovery  could  be  had  thereon,  not- 
withstanding the  insistence  of  counsel  that 
inasmuch  as  the  applicant  never  in  fact 
jnade  the  false  statements  and  representa- 
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tions  to  which  his  name  was  signed,  but  did 
truthfully  answer  the  agent,  the  company 
which  employed  the  agent  should  suffer, 
rather  than  Uie  applicant.  From  the  opin- 
ion in  that  case  we  quote:  "It  was  his 
duty  to  read  the  application  he  signed.  He 
ksew  that  upon  it  the  policy  would  be  is- 
sued, if  issued  at  all.  It  would  introduce 
great  uncertainty  in  all  business  transac- 
tions if  a  party  making  written  proposals 
for  a  contract,  with  representations  to  in- 
duce its  execution,  should  be  allowed  to 
show,  after  it  had  been  obtained,  that  he  did 
not  know  the  contents  of  his  proposals,  and 
to  enforce  it,  notwithstanding  their  falsity 
as  to  matters  essential  to  its  obligation  and 
validity.  Contracts  could  not  be  made  or 
business  fairly  conducted  if  such  a  rule 
should  prevail,  and  there  is  no  reason  why 
it  should  be  applied  merely  to  contracts  of 
insurance.  There  is  nothing  in  their  nature 
which  distinguishes  them  in  this  particular 
from  others.  But  here  the  right  is  asserted 
to  prove,  not  only  that  the  assured  did  not 
make  the  statements  contained  in  his  an- 
swers, but  that  he  never  read  the  applica- 
tion, and  to  recover  upon  a  contract  ob- 
tained by  representations  admitted  to  be 
false,  just  as  though  they  were  true." 

The  Maier  Case,  24  C.  C.  A.  239,  47  U.  & 
App.  322,  78  Fed.  566,  has  already  been 
briefly  referred  to;  and  other  reference  to 
it  will  not  be  had,  except  to  say  that  the 
contention  of  the  plaintiff  in  that  case  was 
that  the  questions  were  propounded  and 
answers  written  by  an  agent  of  the  insur- 
ance company  who  knew  all  of  the  facts, 
but  suppressed  them  when  preparing  the  an- 
swers, and  that  hence  the  company  was  es- 
topped from  denying  that  it  possessed  the 
knowledge  which  he  had.  But  the  court 
held  that  the  insured,  having  contracted 
otherwise,  should  be  bound  by  his  contract, 
in  a  very  careful  opinion  written  by  Mr. 
Justice  Harlan,  in  which  he  cites,  among 
other  cases,  in  support  of  the  decision  made, 
the  Fletcher  Case,  117  U.  S.  519,  29  L.  ed. 
934,  6  Sup.  Ct.  Rep.  837.  This  position  is 
followed  in  a  carefully  considered  opinion 
by  the  appellate  division  of  the  first  depart- 
ment, in  Bernard  v.  United  L.  Ins.  Asso.  14 
App.  Div.  142,  43  N.  Y.  Supp.  527,  and  by 
the  Fourth  department  in  Hamilton  v.  Fi- 
delity Mut.  L.  Asso.  27  App.  Div.  480,  50 
N.  Y.  Supp.  626,  and  there  are  no  later  au- 
thorities m  this  court  or  in  the  United 
States  Supreme  Court  to  which  our  atten- 
tion has  been  called,  which  are  in  conflict 
with  the  decisions  to  which  reference  has 
been  made. 

Appellant's  counsel  cites  Sprague  v.  Hol- 
land Purchase  Ins.  Co.  69  N.  Y.  128,  and 
Whited  V.  Oermania  F.  Ins.  Co.  76  N.  Y. 
415,  32  Am.  Rep.  330.  The  Sprague  Case, 
the  opinion  in  which  was  written  by  Judge 
Folger,  who  also  wrote  in  the  Rohrhaoh 
Case,  is  distinguishable  from  the  latter  in 
two  respects,  which  will  be  sufficiently 
pointed  out  by  taking  extracts  from  the 
opinion.  The  first  is:  "Nor  will  the  de- 
fendant's position  hold,  that  Bowers  was 
the  agent  of  the  plaintiff  therein.    There  is 
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the  clause,  to  be  sure,  in  the  policy,  that  he 
who  procures  the  insurance  from  the  de- 
fendants shall  be  held  by  contract  to  be  the 
agent  of  the  plaintifT.  There  is,  however, 
the  other  condition,  hostile  thereto,  imposed 
by  the  defendants  themselves,  that  the  ap- 
plication must  be  made  out  by  an  authorized 
agent  of  them.  And  the  referee  finds,  and 
so  is  the  proof,  that  Bowers  was  the  agent 
of  the  defendant"  And  the  second  extract 
is:  "This  defense  of  the  defendant  rests 
entirely  upon  the  statement  in  the  paper 
called  the  application.  There  is  no  finding 
of  fact  which  permits  us  to  call  that  the 
application  of  the  plaintiff,  and  hence  his 
warranty.  There  is  no  breach  of  warranty, 
therefore,  by  him,  for  he  has  made  no  war- 
ranty. The  case  is  entirely  without  find- 
injTO  of  fact  to  sustain  the  position  of  the 
defendants."  The  opinion  in  the  Whited 
Case  (Judge  Folger  again  writing)  dis- 
tinctly approves  of  the  Rohrhaoh  Case, 
which  is  controlling  in  the  case  at  bar. 
After  saying  that  it  would  be  fatuous  to 
denv  that  Harmon  was  the  agent  of  the  de- 
fendant, were  it  not  for  a  clause  in  the 
policy  upon  which  the  defendant  builds,  the 
opinion  continues:  "The  clause  is  in  this 
wise:  That  any  person  other  than  the  as- 
sured, who  may  have  procured  the  insurance 
to  be  taken,  shall  be  deemed  to  be  the  agent 
of  the  assured,  and  not  of  the  company, 
under  any*  circumstances  whatever,  or  in 
any  transaction  relatinff  to  this  insurance. 
That  clause  we  have  held  to  be  forceful  in 
Rohrhaoh  v.  Germania  F,  Ina.  Co.  62  N.  Y. 
47,  20  Am.  Rep.  451,  and  Aleaander  v.  Ger- 
mania F,  Ins.  Co.  06  N.  Y.  464,  23  Am.  Rep. 
76.  We  have  not  heM  it  so^  as  yet,  further 
than  the  scope  of  the  facts  in  those  cases. 
.  .  .  That  case  [referring  to  the  Rohr- 
haoh Case]  dealt  with  matters  before  the 
issue  of  the  policy," — ^meanine  thereby  that 
the  stipulation  by  which  the  plaintiff  agreed 
that  the  answers  were  true  and  were  made 
by  him,  and  that,  if  written  out  by  another, 
that  other  was  his  agent,  and  not  the  agent 
of  the  company,  was  incorporated  into  the 
application  upon  which  the  company  acted 
in  determining  whether  to  issue  a  policy,  in 
the  Rohrhach  Case,  whereas  in  the  Whited 
Case  the  policy  was  not  issued  on  the 
strength  of  a  partly  written  and  partly 
printed  application,  and  the  provision  as  to 
agency  was  merely  incorporated  in  the 
policy,  which  was  procured  through  one 
Harmon,  who  countersigned  it  as  defend- 
ant's agent.  That  policy  was  renewed 
twice,  each  renewal  receipt  being  signed  by 
the  defendant's  president,  and  each  contain- 


ing this  clause:  '*Not  valid  unless  ooiinter- 
signed  by  the  duly  authorized  agent  of  th» 
company."  Each  receipt  was  oountersigned. 
by  Harmon,  who  received  the  premiums  and 
forwarded  them  to  the  defendant.  On  ap- 
plying for  a  third  renewal,  plaintiflf  in- 
formed Harmon  that  he  had  sold  the  prem- 
ises, and  that  his  interest  was  as  mortgagee.. 
Harmon  received  the  premium,  gave  another 
renewal  recdpt,  and  said  he  would  make  it. 
all  right.  'Ae  court  held  that  in  the  re- 
newal of  the  policy,  not  in  obtaining  it,  Har- 
mon was  the  agent  for  the  defendant,  and 
it  was  bound  by  his  acts.  If  there  are  any 
other  authorities  in  this  court,  which,  evea 
as  a  matter  of  first  impression,  appear  to> 
militate  against  the  position  taken  d^  this 
court  and  the  United  States  courts  in  the 
cases  cited  supra,  they  have  not  been 
brought  to  my  attention.  The  Grattan^ 
Cases,  80  N.  Y.  281,  36  Am.  Rep.  617,  and 
92  N.  Y.  274,  44  Am.  Rep.  372,  and  Flynny^ 
Equitable  L.  Ins.  'Co.  78  N.  Y.  568,  34  Am. 
Rep.  561,  and  O'Brien  v.  Home  Benefit  So- 
ciety, 117  N.  Y.  310,  22  N.  K  054,  cerUinlj 
do  not,  for  they  have  not  even  the  merit  of 
being  in  point.  The  question  presmted  itt  • 
this  case  was  not  raised  in  those  cases,  and 
could  not  have  been,  because  in  none  of  them 
did  the  contract  contain  a  stipulation  that 
the  medical  examiner  or  other  representa- 
tive of  the  company  should  be  deemed  to  ba- 
the agent  of  the  insured. 

Since  the  foregoing  was  written  I  have 
found  the  case  of  Northern  Assur.  Co.  v. 
Grand  View  Bldg.  Asso.  183  U.  S.  308,  46 
L.  ed.  213,  22  Sup.  Ct  Rep.  133,  decided 
by  the  United  States  Supreme  Court  les» 
than  two  months  ago,  which  contains  an  ex- 
haustive review  of  Uie  cases  both  in  England 
and  this  country  which  have  grown  out  of 
attempts,  through  one  device  or  another,  to 
break  down  the  written  contract  by  parol 
evidence.  In  that  case  the  attempt  wa» 
made  to  show  knowledge  in  the  company%> 
agent  of  a  fact  denied  in  the  policy,  and  be- 
cause of  such  agency  to  chaige  the  company 
with  knowledge.  Ilie  court,  in  repudiatin|^ 
the  plaintiff's  contention,  pays  cntical  sJL- 
tention  to  some  of  the  authorities  in  thia 
state,  and  demonstrates,  as  I  think,  that 
both  on  principle  and  on  the  authority  of 
nearly  all  jurisdictions  in  this  country,  as 
well  as  England,  the  stipulations  of  thia 
contract  should  control. 

The  judgment  should  be  affirmed,  witb 
costs. 

Gray,  J.,  concurs  with  Parker,  Ch.  J. 

Rehearing  denied  April  1,  1902. 


IOWA  SUPREME  COURT 
James  T.  TAYLOR 


ANCHOR    MUTUAL    FIRE    INSURANCE 
COMPANY,  Appt. 

( Iowa ) 

1.     An   Insnranee   company  cannot  de- 


feat liability  on  its  policy  becanse  or 
misrepresentations  In  tbe  appllcn- 
tion  as  to  the  title  to  the  property  or  the 
encumbrances  thereon,  if  they  were  correctly 
stated  to  the  agent  and  he  failed  to  make 
out  the  application  in  accordance  with  the 
information  giyen. 
Bntlrety  of  premlnnft  in  a  policy  in« 


Note. — As  to  eflTect  of  agent's  knowledge  of  i  ceding  case  of  Sternaman  y.   Metropolitan  L. 
falsity  of  answers  in  application,  see  the  pre- 1  Ins.  Co.  and  footnote  thereto. 
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««riBV  a  dwelllntr  Itouse  and  live 
stcMlc  as  separate  Items,  with  a  specified 
amount  on  each,  will  not  preyent  the  policy 
from  being  severable ;  but  a  recovery  may  be 
had  for  loss  on  the  house,  although  the  pol- 
icy has  been  avoided  as  to  the  live  stock  by 
placing  encumbrances  thereon,  where  the 
property  is  so  situated  that  both  classes  are 
not  exposed  to  the  same  risks. 

(January  22,  1002.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Mills  County 
in  favor  of  plaintiff  in  an  action  brought 
to  recover  the  amount  alleged  to  be  due  on 
a  policy  of  fire  insurance.     Affirmed. 

Statement  by  McClain,  J.: 

Action  to  recover  for  a  loss  within  the 
terniB  of  a  policy  of  fire  insurance.  De- 
fendant relied  upon  misrepresentation  in 
the  application  as  to  plaintiff's  title,  and 
encumbrance  of  the  insured  property  subse- 
quent to  the  making  of  the  contract  of  in- 
surance, and  in  violation  of  its  terms;  also 
that  there  was  a  failure  to  furnish  proofs 
of  loss.  There  was  a  judgment  on  a  verdict 
for  plaintiff,  from  which  defendant  appeals. 

Jf essrs.  SvlIiTan  A  SalllTan,  for  appel- 
lant: 

The  instructions,  whether  ri^ht  or  wrong, 
are  the  law  for  the  jury;  and  if  the  verdict 
is  in  confiict  with  the  instructions  a  new 
trial  will  be  granted. 

Reynolds  v.  Keokuky  72  Iowa,  371,  34  N. 
W.  167;  Way  ▼.  Chicago,  R.  I.  d  P.  R.  Co. 
73  Iowa,  463,  36  N.  W.  525;  State  v.  Moore, 
81  Iowa,  578,  47  N.  W.  772;  Fiak  v.  Chica- 
go, M.  d  8t.  P.  R.  Co.  83  Iowa,  253,  48  N. , 
W.  1081;  Davie  v.  Chicago,  R.  I.  d  P.  R. 
Co.  83  Iowa,  744,  49  N.  W.  77. 

The  court  is  under  no  obligations  to  in- 
atruct^the  jury  in  regard  to  a  theory  not 
raised  by  the  pleadings,  or  claimed  to  *  be 
tme  by  either  party,  or  sustained  by  the 
testimony  of  any  witness. 

George  v.  8vxifford,  75  Iowa,  491,  39  N. 
W.  804 ;  Btorra  v.  Emerson,  72  Iowa,  390,  34 
N.  W.  176;  yegley  v.  Cotcell,  91  Iowa,  256, 

59  N.  W.  48. 

The  making  of  the  chattel  mortgage  was 
a  violation  of  the  contract. 

This  policy  is  the  contract  of  the  parties. 
It  is  not  for  this  court  or  any  other  person 
to  make  a  different  contract,  so  long  as  the 
contract  in  suit  is  not  against  public  poli- 
cy or  against  any  statute  of  the  state  of 
Iowa. 

Lee  V.  Agricultural  Ins.  Co.  79  Iowa,  379, 
44  N.  W.  683;  Northern  Assur.  Co.  v.  Orand 
View  Bldg.  Asso.  183  U.  S.  308,  46  L.  ed. 
213,  22  Sup.  Ct.  Rep.  133. 

If  the  policy  is  void  in  part  it  is  void  in 
all. 

Oeiss  V.  Franklin  Ins.  Co.  123  Ind.  172, 
24  N.  E.  99;  Baldunn  v.  Hartford  Ins.  Co. 

60  N.  H.  422,  49  Am.  Rep.  324;  Core  Diet. 
Mut.  P.  Ins.  Co.  V.  8amo,  2  Can.  S.  C.  411; 
Plath  V.  Minnesota  Farmers*  Mut.  F.  Ins. 
Asso.  23  Minn.  479,  23  Am.  Rep.  697 ;  Bote- 
man  v.  Franklin  F.  Ins.  Co.  40  Md.  620; 
57  L.  R.  A. 


Bloakley  v.  Niagara  Dist.  Mut.  Ins.  Co.  If^ 
Grant  Ch.  198;  Barnes  v.  Canton  Mut.  F^ 
Ins.  Co.  51  Me.  110,  81  Am.  Dec.  562;  Day 
V.  Charter  Oak  F.  d  M.  Ins.  Co.  51  Me.  91; 
Oould  V.  York  County  Mut.  Ins.  Co.  47  Me. 
403,  74  Am.  Dec.  494;  Kimball  v.  Hotoard 
F.  Ins.  Co.  8  Gray,  33;  Lee  v.  Houxird  F. 
Ins.  Co.  3  Gray,  583;  Associated  Firemen*^ 
Ins.  Co.  V.  Assum,  5  Md.  165 ;  Friesmuth  v* 
Agatccm  Mut.  F.  Ins.  Co.  10  Cush.  587; 
JEfna  Ins.  Co.  v.  Resh,  44  Mich.  55,  38  Am. 
Rep.  228,  6  N.  W.  114;  Oottsman  v.  Penn- 
sylvania Ins.  Co.  56  Pa.  210,  94  Am.  Dec. 
55;  Moore  v.  Virginia  F.  d  M.  Ins.  Co.  28 
Gratt  508,  26  Am.  Rep.  373 ;  Bryan  v.  Pea- 
body  Ins.  Co.  8  W.  Va.  605;  Carver  \\ 
Hawkeyc  Ins.  Co.  69  Iowa,  202,  28  N.  W. 
555;  Kahler  v.  lotca  State  Ins.  Co.  10& 
Iowa,  380,  70  N.  W.  734. 

Messrs.  O.  R.  Patrick  and  Skirlejr 
GMlliland  for  appellee. 

MoOlaia,  J.,  delivered  the  opinion  of  the- 
court: 

The  application  on  which  the  policy  was- 
issued  represented  that  insured  owned  93 
acres  of  land,  "on  which  the  property  to  be- 
insured  is  located,"  of  the  value  of  $35  per 
acre;  that  there  was  $900  encumbrance 
thereon;  that  he  had  a  fee-simple  title  to- 
the  land  "on  which  the  above-described 
property  to  be  insured  is  situated;"  and 
that  his  title  was  undisputed  to  the  prop- 
erty proposed  for  insurance;  and  these  rep- 
resentations were,  in  the  policy,  warranted 
to  be  correct.  The  policy  specifies  the  risk, 
assumed  as  folloMrs :  "$250  on  frame  dwell- 
ing house;  $250  on  household  furniture, 
beds,  and  bedding  while  therein;  $50  on, 
family  wearing  apparel  therein;  $25  oil 
sewing  machines  while  therein;  $50  on  sil- 
ver and  plated  ware  while  therein,  and  fam- 
ily jewelry,  books,  pictures,  picture  frames; 
$100  on  work  horses,  mules,  and  colts  .on. 
premises,' and  against  loss  by  lightjiing,  at. 
large  or  in  u.se,  not  to  exceed  $75  on  each; 
$100  on  cattle  on  premises;  $100  on  grain  ia. 
building;  $25  on  wagons,  carriages,  and  har- 
ness." It  is  provided  in  the  policy,  not 
only  that  it  shall  be  void  in  case  of  false 
representations  in  the  application,  or  ia 
case  of  change  in  title  or  possession,  but 
also  that  it  shall  be  void  after  any  sale,  con- 
veyance, or  encumbrance  of  the  property  in- 
sured, without  the  consent  of  the  company.. 

1.  It  appears  that  the  93  acres  described 
.OS  the  premises  on  which  the  buildings  and 
other  property  insured  were  located  consist- 
ed, in  fact,  of  two  tracts, — one  of  80  acres, 
and  another  adjoining  of  13  acres, — and 
that  the  property  was  all  located  on  the  lat- 
ter of  these  two  tracts.  There  was  some 
contention  as  to  breach  of  warranty  with 
reference  to  the  title  of,  and  encumbrance 
upon,  the  80-acre  tract;  but  it  is  shown  that, 
the  true  condition  of  the  property  with  ref- 
erence to  title  and  encumbrance  was  truly 
Btntpd  to  tbp  acrent,  nnd  that,  if  tbo  nnpij- 
cation  had  been  made  out  in  accordance- 
with  the  information  given,  there  would 
have  been  no  falsity  in  the  statements. 
Therefore  no  defense  is  made  out  as  to  the- 
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title  of,  or  encumbranoe  upon,  the  real  es- 
tate. 

2.  Subsequently  to  the  issuance  of  the 
policy  the  insured  gave  a  chattel  mort£^age 
on  some  of  the  cows  and  horses  covered  by 
the  policy,  and  this  is  relied  on  by  defend- 
ant as  a  breach  of  condition,  avoiding  the 
«ntire  policy,  and  therefore  preventing  re- 
•oovery  for  tie  loss,  which  was  of  the  dwell- 
ing house  and  furniture  therein.  We  may 
•concede  that  the  giving  of  the  chattel  mort- 
gage was  a  breach  of  the  condition  of  tlie 
policy  as  to  the  property  covered  by  the 
mortgage,  and  we  are  therefore  at  once  con- 
fronted with  the  question  whether  a  breach 
of  condition  as  to  a  part  of  the  property 
covered  by  the  policy  will  avoid  the  policy 
as  to  other  property  enumerated  and  covered 
by  a  separate  stipulation  thereof,  as  to  the 
4unount  of  the  risk  assumed  on  such  prop- 
erty. It  will  be  seen  at  once  that  if  the 
house  and  furniture  had  been  included  in 
one  policy,  and  the  animals  in  another,  a 
breach  of  the  condition  of  the  policy  cover- 
ing the  animals  would  not  prevent  recovery 
under  the  policy  covering  the  dwelling 
house  and  furniture;  but  it  is  contended 
that,  where  an  insurance  on  different  class- 
es of  property  is  effected  by  a  policy  which 
states  a  gross  premium,  the  contract  is  en- 
tire, although  the  risks  assumed  on  the  dif- 
ferent classes  of  property  are  distinct  and 
separate.  On  this  question  the  authorities 
are  in  hopeless  confusion,  and  there  are 
eases  holding,  without  qualification,  to  the 
rule  that  the  entirety  of  the  premium  is 
eonclusive  as  to  the  entirety  of  the  con- 
tract, so  that  a  breach  of  condition  as  to 
one  class  of  property  will  avoid  the  policy 
as  to  all,  notwithstanding  the  two  classes 
are  included  in  separate  clauses  as  to  the 
amount  of  loss  to  be  paid.  On  the  other 
hand,  there  are  cases  m  which  it  is  held 
that  if  the  risks  are  separately  enumerated 
thd  policy  is  divisible,  notwithstanding  the 
entirety  of  the  premium.  We  think,  how- 
ever, the  great  weight  of  authority  at  the 
present  time  is  to  the  effect  that  the  ques- 
tion is  one  of  the  intention  of  the  parties, 
and  that,  if  the  condition  of  the  property  is 
such  that  the  risk  as  to  one  class  of  prop- 
erty would  be  affected  by  the  destruction  of 
the  other,  then  it  must  be  presumed  that 
the  breach  of  condition  as  to  one  class  is  a 
violation  of  the  contract  also  as  to  the  other 
class,  because  the  company  would  not  have 
insured  the  one  except  upon  the  condition 
imposed  as  to  the  other ;  while,  if  the  loss 
of  the  one  class  of  property  could  not  affect 
tlie  risk  as  to  the  other,  then  it  must  be  pre- 
sumed that  there  was  no  intention  that  the 
conditions  as  to  one  should  apply  to  the  risk 
as  to  the  other.  In  support  of  this  con- 
struction we  find  the  following  pertinent 
language  used  by  the  supreme  court  of  New 
York  in  the  case  of  Merrill  v.  Agricultural 
Ins.  Vo.  73  N.  Y.  452,  29  Am.  Rep.  184: 
"When  there  are  several  subjects  of  insur- 
ance (as  there  are  fourteen  here),  separate- 
ly valued,  on  which  a  gross  sum  is  insured, 
not  exceeding  the  aggregate  of  that  valua- 
tion, for  the  insurance  of  which  a  premium 
67  L.  R.  A. 


in  gross  is  paid,  it  is  easy  to  see  what  is 
the  rate  of  premium  on  the  whole  valuation, 
and  what  is  the  amount  of  premium  on  each 
subject  insured.  This  being  so,  it  seems 
fanciful  to  say  that,  if  the  facts  thus  easily 
reached  were  stated  in  detail  in  the  con- 
tract, it  would  be  severable,  while,  not  being 
specifically  spitead  out,  it  is  entire.  If  there 
were  anything  in  the  terms  or  nature  of  the 
particular  contract,  or  in  the  circumstances 
of  the  case,  or  in  the  nature  of  the  different 
subjects  of  the  insurance,  from  which  it  was 
to  be  inferred  that  the  insurer  would  not 
have  been  likely  to  have  assumed  the  risk 
on  one  or  several  of  them  unless  induced  by 
the  advantage  and  profit  of  having  a  risk 
on  all,  that  would  be  a  rational  cause  for 
deeming  the  contract  entire.  But  when,  for 
aught  that  appears,  when,  indeed,  it  is  as 
likely  that,  the  insurer  would  have  taken  a 
risk  upon  any  one  or  any  few  of  the  sub- 
jects insured  at  the  same  rate  of  premium 
as  upon  the  whole,  and  has  in  the  policy  so 
separated  the  subjects,  and  so  singled  Uiem 
out  by  a  specific  valuation,  as  that  there  is 
no  difficulty  in  distinguishing  one  of  the 
subjects  from  the  rest,  and  closing  the  con- 
tract as  to  that  separately,  and  carrying 
forward  the  contract  as  to  the  rest^  it  does 
result  that  the  contract  is  severable  in  prac- 
tical operation,  and  hence  in  law.  And  so, 
also,  that  though  there  may  have  been  some 
conduct  of  the  insured  as  to  some  of  the 
property,  not  evil  in  itself,  but  working  a 
breach  of  a  condition  in  its  letter,  the  effect 
of  that  breach  may  be  confined  to  the  in- 
surance upon  that  property;  the  contract 
as  to  that  may  be  held  avoided,  and  as  to 
the  other  subjects  held  valid.  There  is  an- 
other rule,  that  in  construing  the  consider- 
ation as  entire  or  distributed  the  law  will 
be  guided  by  a  respect  to  general  conven- 
ience and  equity,  and  by  the  good  sense  and 
reasonableness  of  the  particular  case;  for 
it  must  be  supposed  that  it  was  the  inten- 
tion of  the  parties  that  such  construction 
should  take  place,  in  the  occurrence  of  con- 
tingencies not  contemplated  and  provided 
for  at  the  making  of  the  contracL"  In  Phe- 
iiiw  Ins.  Co.  V.  Picket,  119  Ind.  155,  21  N. 
E.  546,  the  court  uses  this  language:  "In 
this  case  we  are  unable  to  see  how  the  risk 
on  the  house  named  in  the  second  and  third 
paragraphs  of  the  answer  could  affect  the 
risk  on  the  barn  or  the  personal  property, 
for  the  destruction  of  which  the  suit  was 
prosecuted.  Tlie  risks  on  the  different 
items  of  property  named  in  this  policy  are 
many  of  them  separate  and  distinct.  It  is 
true  that  the  risk  on  the  household  goods  in 
the  house  would  be  affected  by  whatever 
would  affect  the  risk  on  the  house;  so  the 
risk  on  the  grain  in  the  bam  would  be  af- 
fected by  whatever  would  affect  the  risk  on 
the  barn ;  but  we  think  it  impossible  to  con- 
ceive how  the  risk  on  the  barn  could  affect 
the  risk  on  the  house,  or  vice  versa."  And 
it  was  accordingly  held  in  another  action 
between  the  same  parties  {Piokel  v.  Phenim 
Ins.  Co.  119  Ind.  291,  21  N.  E.  898)  that 
while,  under  the  former  case,  the  policy 
should  be  treated  as  several  with  referenos 
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to  the  different  buildings,  it  was  indivisible 
with  reference  to  the  risk  on  the  house  and 
fwrsonal  property  contained  therein,  al- 
though they  were  enumerated  under  separ 
rate  clauses  in  describing  the  loss  to  be 
piid;  and  the  doctrine  of  these  cases  is  re- 
iterated by  the  same  court  in  Oeisa  ▼. 
Franklin  Ins,  Co.  123  Ind.  172,  24  N.  £. 
90,  where  it  was  held  that  although  differ- 
ent classes  of  personal  property,  involving 
the  same  risk,  were  separately  enumerated, 
a  breach  of  condition  as  to  one  would  be  a 
breach  as  to  all.  To  the  same  effect  it  was 
held  in  LoomU  v.  Rockford  Ins.  Co.  77  Wis. 
87,  8  L.  R.  A.  834,  45  N.  W.  813,  that,  "al- 
though the  insurance  is  distributed  to  the 
different  items  of  insured  property,  the  con- 
tract is  indivisible  if  the  breach  of  contract 
as  to  an  item  of  the  property  affects,  or  may 
reasonably  be  supposed  to  affect^  the  other 
items  by  increasing  the  risk  thereon."  In 
support  of  the  same  general  proposition, 
see  Loehner  v.  Home  Mut.  Ins.  Co.  17  Mo. 
247;  Koontg  v.  Hannibal  Sav.  d  Ins.  Co.  42 
Mo.  126,  97  Am.  Dec.  325;  Phoenix  Ins.  Co. 
V.  Latorence,  4  Met.  (Ky.)  9,  81  Am.  Deo. 
521;  Hanoi>er  F.  Ins.  Co.  v.  Crawford,  121 
Ahi.  258,  25  So.  912;  Manchester  F.  Assur. 
Co.  V.  Glenn,  13  Ind.  App.  365,  40  N.  £. 
926,  41  N.  E.  847.  A  recent  case  strongly 
supporting  the  proposition  that  the  contract 
is  indivisible,  and  a  breach  of  condition  as 
to  one  class  of  property  will  avoid  it  as  to 
all  the  property  covered,  is  Southern  F.  Ins. 
Co.  V.  Knight,  111  Ga.  622,  52  L.  R.  A.  70, 
36  S.  £.  821.  But  it  is  lumecessary  to 
elaborate  by  quotations  from  or  citations  of 
the  many  cases  in  which  this  question  has 
been  considered.  The  citations  found  in 
several  of  the  recent  cases  above  referred  to 
cover  <he  whole  ground.  It  may  be  said, 
furthor.  that  several  oases  in  which  the 
courts  have  announced  the  unqualified  rule 
that  a  breach  of  condition  as  to  one  class  or 
item  of  property  covered  by  the  policy  will 
constititte  a  breach  of  the  contract  as  to  ail 
the  property  covered  are  cases  where  the 
different  classes  or  items  of  property  were 
so  situs  ted  with  reference  to  each  other  that 
the  risL  as  to  one  constituted  a  risk  as  to 
all,  and  ?n  these  cases  the  same  result  might 
have  be«^n  reached  by  adopting  the  i^e 
which  wn  have  above  announced  as  support- 
ed by  tb  e  weight  of  authority.  See,  as  11- 
lustratio  is,  Lee  v.  Howard  F.  Ins.  Co.  8 
Gray,  5^3;  Fire  Asso.  of  Philadelphia  v. 
Willia^nsyn,  26  Pa.  196;  Agricultural  Ins. 
Co.  V.  Htmilton,  82  Md.  88,  30  L.  R.  A.  633, 
33  Atl.  f-49;  Cuthhertson  v.  Carolina  Home 
Ins.  Co.  ')6  N.  C.  480,  2  S.  E.  258.  It  may 
be  notiflrd,  also,  that  the  North  Carolina 
^ofirL.  %  a  later  case  than  that  last  cited^ 
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although  not  involving  the  same  <}uestioii» 
has  held  that  where  the  policy  classifies  and 
specifies  numerous  items  of  property,  and 
the  siuns  of  money  for  which  they  are  sev- 
erally insured,  the  contract  is  not  single, 
but  severable.  Pioneer  Mfg.  Co.  v.  Pho^niw. 
Assur.  Co.  110  N.  C.  176,  14  S.  E.  731.  The 
question  has  not  been  full^  discussed  in  any 
cases  which  have  been  decided  by  this  court. 
In  Carver  v.  Haickeye  Ins.  Co.  69  Iowa,  202, 
28  N.  W.  555,  the  proposition  is  broadly 
laid  down  that  where  the  premium  is  in 
gross  the  contract  is  not  divisible,  and  a 
breach  of  warranty  as  to  a  part  of  the 
property  will  vitiate  the  poli(^  as  to  the 
whole.  JBut  it  is  to  be  noticed  that  there 
the  policy  covered  a  bam  and  certain  horses, 
and  the  court  might  well  have  held  that  the 
risk,  so  far  as  the  horses  were  concerned, 
was  involved  in  any  risk  affecting  the  barn; 
and  the  conclusion  was  therefore  in  accord- 
ance with  the  rule  which  we  think  to  be  the 
proper  one,  although  we  do  not  r^^rd  the 
reason  given  as  satisfactory.  In  Kahler  v. 
lotca  State  Ins.  Co.  106  Iowa,  380,  76  N.  W. 
734,  the  view  expressed  in  the  Qarver  Case 
was  qualified  so  as  to  leave  the  way  open 
for  adopting  the  position  which  we  now 
take.  We  Uierefore  hold  on  this  question, 
as  involved  in  the  case  before  us,  that  en- 
tirety of  premium  does  not  necessarily 
prove  that  the  contract  is  indivisible,  and 
that  where  it  appears  from  the  terms  of 
the  policy  that  aistinct  items  or  classes  of 
property  were  separately  insured  the  policy 
may  be  valid  as  to  one  item  or  class,  al- 
though it  is  invalid  as  to  another  item  or 
class  by  reason  of  breach  of  conditions  of 
the  policy  with  reference  thereto,  provided 
it  appears,  also,  that  the  risk  which  it  was 
intended  to  exclude  by  the  condition  which 
is  broken  does  not  apply  to  the  other  items 
or  classes  of  property.  In  this  case  a  chat- 
tel mortgage  on  the  cows  and  horses  could 
not  in  any  way  affect  the  nature  of  the  risk 
as  to  the  dwelling  house  and  contents,  and 
therefore  we  find  that  a  breach  of  a  condi- 
tion in  the  policy  as  to  the  one  class  of 
property  did  not  invalidate  the  insurance 
as  to  the  other. 

3.  As  to  failure  to  furnish  proofs  of  loss, 
the  plaintiff  relied  upon  a  waiver  contained 
in  a  letter  from  an  officer  of  the  company 
to  the  plaintiff  with  reference  to  an  adjust- 
ment of  the  loss,  and  subsequent  conduct  of 
the  adjuster  with  reference  to  the  loss.  Un- 
der the  issues,  the  question  of  waiver  was 
properly  submitted  to  the  jury,  and  their 
finding  is  conclusive  upon  us. 

Affirmed. 

Rehearing  denied. 
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Inclndlnff  the  husband  «•  ffrantee  In  n 
deed  to  partition  to  tlie  -wife  her  share 
of  property  In  which  she  has  an  undivided 
interest  will  give  him  no  greater  Interest 
than  though  the  deed  had  been  to  the  wife 
alone. 

(November  23.  1901.)       ' 

APPEAL  by  defendants  from  a  judgment 
of  the  Court  of  Chancery  Appeals  ren- 
dered upon   appeal   from   a  decree  of  the 


Chancery  Court  for  Knox  County,  which- 
judgment  disallowed  the  claim  of  defendants 
to  certain  land  which  had  been  deeded  ta> 
himself  and  wife  in  partition  proceedings  to- 
divide  her  undivided  interest  in  certain, 
real  estate.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Meeare,  J.  C.  Ford  and  Webb  Sb  Me» 
Oluns  for  appellants. 

Messrs.  De  Armond  Sb  Ford  and  Gfrreeis. 
Sb  Shields,  for  appellees: 

At  the  time  the  deed  was  made  to  Grif- 
fitts  and  wife,  Mrs.  GriflStts  already^ 
owned  by  inheritance  a  one-third  interest, 
in  the  lands  covered  by  this  deed,  and  she,, 
not  having  joined  in  the  said  deed  or  made- 
any  other  conveyance  thereof,  still  remainec^ 


y</im.—B1ftet  of  deed  in  parUtion,  as  dteMn-l 
guished  from  ordinary  deeds, 

I.  Deed  to  person  other  than  cotenant,  332. 
II.  Warrantjf, 

a.  In  general,  338. 

b.  Implied    foarrafitp     between     those 

holding  by  descent,  334. 

c.  Implied     warranty     between     those 

hoMing  by  purchtue,  336. 

III.  Estoppel    to    set   up    after-acquired   ti- 

tle, 337. 

IV.  Estates    acquired    bv  partition  deed   be- 

tween   parties     holding    different    es- 
tates, 337. 
V.   Words  of  inheritance  as  necessary  to  vest 

fee,  338. 
VI.  Rights  of  subsequent  purchasers,  338. 
VII.  Changing    title    from    descent    to    pur- 
chase, 389. 
VIII.  Effect  as  revoking  previous  wiU,  839. 
IX.  Failure  of  wife  to  join  in  deed,  840. 

X.  Deed  by  person  under  disability,  840. 
XI.  Execution  of  deed. 

a.  Deed  not  executed  by  Oil  the  parties 

to  it,  340. 

b.  Defective  cwecution,  340. 

XII.  Effect .   OH      judgment     and      mortgage 

fiens,  840. 
XIII.  Parol     evidence     to     show     nature     of 
deed,  341. 

I.  Deed  to  person  other  than  cotenant. 

In  the  following  leases  involving  partition 
deeds  between  coparceners  and  tenants  In  com- 
mon holding  by  descent,  it  was  held  that  a 
partition  deed  conveys  no  title,  but  merely  oev- 
crs  the  unity  of  possession,  and  the  husband  or 
wife  of  a  cotenant  named  as  a  grantee  In  the 
partition  deed  acquires  thereby  no  greater  title 
or  interest  in  the  property  than  he  or  she  had 
before  the  partition.  Palmer  v.  Alexander,  162 
Mo.  127,  62  S.  W.  691 ;  Davis  v.  Davis,  46  Pa, 
342;  Stehman  v.  Ruber,  21  Pa.  260;  Carson 
V.  Carson.  122  N.  C.  645,  30  8.  B.  4  ;  Whltaett 
T.  Wamack,  159  Mo.  14,  69  S.  W.  961. 

In  another  case,  where,  prior  to  the  partition, 
one  of  the  heirs  had  conveyed  her  undivided 
share  to  her  husband,  it  was  held  that  she  ac- 
quired no  title  by  reason  of  the  fact  that  she. 
Instead  of  her  husband,  was  named  as  grantee 
in  the  partition  deed  executed  by  her  husband 
and  the  cotenanta  Qoundle  v.  Northampton 
Water  Co.  7  Pa.  238. 

In  Trimble  v.  Reis,  87  Pa.  448,  where  the 
deed  was  executed  to  a  cotenant  and  her  hus- 
band Jointly,  it  was  held  that  the  fact  that  the 
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grantees  had  agreed  to  pay  an  annuity  to  the 
widow  of  the  ancestor  in  lieu  of  her  dower  di<^ 
not  give  the  husband  any  rights  under  the  deed. 

But  in  Stehman  v.  Huber,  21  Pa.  260,  where 
the  husband,  who  was  named  as  a  grantee  ith 
the  deed,  had  paid  a  sum  of  money  for  equality 
of  partition,  it  was  held  that  he  acquired  an  in- 
terest  in  the  property  to  that  extent. 

A  partition  deed  naming  one  of  the  tenant» 
in  common  and  her  husband  as  grantees  doe» 
not  deprive  her  of  exclusive  title  to  the  portloi» 
conveyed,  or  invest  the  husband  with  any  title 
unless  it  is  affirmatively  shown  that  she  made- 
a  gift  to  her  husband  of  a  joint  interest  in  her 
share  of  the  land.  Dexter  v.  Billings,  110  Pa. 
136,  1  Atl.  180. 

In  Harrison  v.  Ray.  108  N.  C.  215,  11  L.  R. 
A.  722,  12  8.  E.  993,  it  was  held  that  this  1» 
so,  even  though  the  conveyance  is  so  made  at 
the  direction  of  the  heir ;  the  court  saying  that 
the  grantors  conveyed  no  part  of  their  shares* 
and  had  no  interest  in  the  share  embraced  i» 
the  deed  to  the  grantees ;  it  belonged  to  the  hus- 
band by  conveyance  from  bis  father,  and,  the 
title  being  already  in  him,  the  deed  merely  des- 
ignated his  share  by  metes  and  iMunds,  an^ 
allotted  it  to  be  held  in  severalty. 

A  similar  question  was  involved  in  Tancey  v. 
Radford,  86  Va.  638,  10  S.  E.  972.  where  it  wa» 
held  that  a  deed  executed-  to  a  cptenant  and  her 
husbaud  grants  no  estate  to  the  husband,  even 
though  it  constitutes  a  family  settlement,  an& 
was  executed  with  the  intention  of  conveyln^^ 
to  the  husband  his  wife's  share  in*  the  land,  as 
the  grantors  had  no  title  to  the  share  granted, 
the  title  being  in  the  wife.  It  was  hers  by 
descent,  and  the  grantors  could  not  convey  it 
away.  The  wife's  title  could  only  be  devested* 
by  a  deed  from  her  in  the  mode  prescribed  by 
law. 

But  in  Schelllnger  v.  Selover  (N.  J.  Eq.)  4^ 
Atl.  1058,  where  an  attempt  was  made,  after 
the  expiration  of  forty  years  and  after  the- 
death  of  both  the  cotenant  and  her  husband,  to> 
have  the  husband's  title  declared  to  have  been 
held  as  trustee  for  the  wife,  the  court  declde<ft 
that  the  transaction  must  be  regarded  as  a 
family  settlement,  and  the  presumption  In- 
dulged in  that  the  conveyance  of  the  wife*» 
share  to  the  husband  was  a  gift. 

Some  of  the  decisions,  while  reaching  the 
same  result  as  that  attained  in  the  above  cases, 
are  founded  on  different  grounda  sa  In  Rogera 
V.  Turlcy,  4  Bibb,  355,  where  It  was  held  that 
a  release  executed  by  coparceners  to  one  of  the 
coparceners  and  her  husband  passed  no  title 
to  the  husband,  as  a  release  will  not  pass  a» 
estate  unless  there  exists  a  privity  between  the 
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'the  owner  of  the  one-third  interest.  So 
that  at  most  the  deed  to  Qriffitts  and  wife 
merely  conveyed  a  two-thirds  undivided  in- 
terest. 

It  would  be  a  legal  anomaly  to  hold  that 
Mrs.  Qriffitts  owned  a  one-third  interest  in 
the  lands  in  dispute  as  tenant  in  common, 
-while  she  and  her*  husband  owned  the  other 
two-thirds  interest  therein  as  tenants  by 
the  entireties;  and  the  effect  of  this  holding 
would  be  that  she  is  a  tenant  in  common  in 
lier  own  ri^ht  with  herself  and  her  hus- 
band in  their  joint  right. 

A  tenancy  by  entireties  is  created  when 
husband  and  wife  take  an  estate  to  them- 
selves jointly  by  grant  or  devise  or  limita- 
tion of  use  made  to  them  during  the  cover- 
ture. The  essential  thing  is,  that  the  title 
or  interest  is  devolved  upon  husband  and 
'wife  at  the  same  time  and  during  coverture. 


Tindell  v.  Tindell  (Tenn.  Ch.  App.)  37  S. 
W.  1107. 

The  deed  to  Qriffitts  and  wife  did  not  con- 
vey title  to  Mrs.  Qriffitts,  because  she  al- 
ready owned  it.  This  deed  was  simply  a 
separation  between  the  tenants  in  common 
of  their  interests,  and  the  setting  apart  of 
the  same  in  severalty,  and  it  would  have 
been  good  if  made  in  parol. 

Meacham  v.  Meaoham,  91  Tenn.  535,19  S. 
W.  767 ;  Palmer  v.  Alexander,  162  Mo.  127, 
62  S.  W.  691. 

dnoderan,  Ch.  J.^  delivered  the  opinion 
of  the  court: 

The  question  involved  in  this  case  is, 
What  is  the  legal  effect  of  a  partition  deed 
executed  by  two  tenants  in  common  to  a 
third  tenant,  a  married  woman,  where  the 
deed  includes  the  husband  as  joint  grantee. 


.releasor  and  the  releasee, — that  Is  to  say,  one 
-of  the  estates  must  be  so  related  to  the  other 
as  to  make  but  one  estate  In  law. 

And  In  the  following  cases  It  was  held  that 
where  a  partition  deed  Is  executed  to  the  hus- 
1>and  Ql  one  of  the  co tenants  he  holds  the  title 
In  trust  for  his  wife;  the  consideration  of  the 
conveyance  havlngr  proceeded  from  the  wife, 
.and  consisting  of  her  release  to  the  other  co- 
tenant.  Weeks  v.  Haasy  3  Watts  &  S.  520,  39 
Am.  Dec.  89 ;  Nichols  v.  Nichols,  149  Pa.  172, 
24  Atl.  194.  In  these  cases  no  reference  was 
jnade  to  any  of  the  above  casea  or  to  the  doc- 
trine supported  by  them. 

In  Wade  v.  Deray,  50  Cal.  876,  it  was  held 
that  the  parties  executing  partition  deeds  do 
not  convey  to  the  others  any  portion  of  their 
•own  interest  in  the  land,  but  merely  sever  the 
unity  of  possession,  and  that  hence,  where,  pre- 
vious to  the  partition,  one  of  the  parties  to  It 
had  conveyed  to  a  stranger  all  his  right,  title, 
and  interest  in  and  to  the  portion  of  the  prem- 
ises ccMiveyed  to  him  by  the  partition  deeds,  and 
was  no  longer  a  cotenant,  he  acquired  by  the 
4leed  no  title  or  interest  other  than  that  which 
he  had  conveyed  to  his  grantee,  and  that  the 
allotment  of  such  portion  to  him  inured  to 
the  benefit  of  such  grantee. 

There  are  two  cases  which  arrive  at  conclu- 
sions different  from  those  sustained  in  any  of 
the  above  cases,  and  which  are  based  on  rea- 
soning in  conflict  with  the  doctrine  that  a  par- 
tition deed  conveys  no  title,  though  that  doc- 
trine was  not  discussed,  and  apparently  not 
^considered.  In  either  of  the  casea 

One  of  the  cases  is  Webb  v.  Nease,  66  Ark. 
155,  49  S.  W.  1081,  where  there  had  been  a  par- 
tition between  two  heirs,  and  the  widow  of  the 
ancestor  was  named  as  a  grantee  with  one  of 
the  heirs  in  the  deed  conveying  his  share. 
After  her  death  her  cograntee  brought  an  ac- 
tion to  reform  the  deed,  claiming  that  the 
words  of  inheritance  used  therein  were  not  in- 
tended to  apply  to  her  portion.  The  court  de- 
nied this  relief  on  the  ground  that  there  was 
not  sufficient  evidence  of  mistake,  but  held  that 
the  widow  was  entitled  to  a  one-fourth,  and 
not  a  one-half,  interest  in  the  land  conveyed  to 
her  and  her  son.  This  was  on  the  ground  that 
the  son  had  an  undivided  half  Interest  in  the 
land  prior  to  the  partition,  and  that  all  the 
•coheir  could  convey  to  him  and  his  mother  was 
the  other  undivided  half  Interest. 

The  other  case  was  Sharpe  v.  Davis,  76  Ind. 
17,  where  tenants  in  common,  owning  two  sep- 
arate farms,  partitioned  them  by  each  taking 
a  farm  and  executing  a  deed  of  his  undivided 
half  in  the  other  farm.  The  deed  of  one  of 
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the  farms  was  executed  to  the  cotenant's  wife 
and  daughter,  and  at  his  request  it  was  held 
that  a  judgment  against  the  cotenant,  which 
was  a  lien  on  his  undivided  half  at  the  time  of 
the  partition,  did  not  extend  to  the  undivided 
half  conveyed  to  his  wife  and  daughter,  and 
that  he  had  no  title  to  it ;  the  court  saying  that 
if  he  had  voluntarily  conveyed  the  property  to 
his  wife  and  daughter  he  could  not  have  set  the 
conveyance  aside,  and  that  the  same  rule  would 
apply  in  this  case  where  his  cotenant  had  con- 
veyed It  to  them  at  his  request. 

In  Yancey  v.  Radford,  86  Va.  639.  10  8.  E. 
972,  it  was  held  that  tenants  in  common,  who 
have  executed  a  partition  deed  to  their  coten- 
ant's husband,  are  not  thereby  estopped  from 
subsequently  claiming  title  as  heirs  of  the  co- 
tenant. 

And  the  fact  that  a  tenant  in  common  ac- 
cepted and  registered  a  partition  deed,  naming 
his  wife  an  grantee,  did  not  estop  his  heirs  from 
claiming  title,  as  the  deed  did  not  convey  title. 
Harrison  v.  Ray.  108  N.  C.  216,  11  L.  R.  A. 
722,  12  S.  E.  993. 

It  was  also  held  in  the  above  case  that  it  was 
not  necessary  to  reform  the  deed  by  striking 
out  the  wife's  name,  as  its  insertion  had  no  ef- 
fect. 

And  in  Carson  v.  Carson,  122  N.  C.  645,  30 
S.  E.  4,  it  was  held  that  where  a  partition 
deed,  conveying  the  share  of  a  cotenant  to  her 
husband,  shows  on  its  face  that  it  Is  only  a  par- 
tition deed,  It  does  not  constitute  color  of  title 
so  as  to  entitle  the  busband  to  claim  under  It 
adversely  to  the  heirs. 

II.  Warranty. 

a.  In  general. 

Where  a  partition  deed  contains  an  express 
covenant  of  warranty  the  law  will  not  imply 
any  other  warranty.  Rogers  v.  Turley,  4  Bibb, 
355 ;  Morris  v.  Harris,  9  Gill,  10 ;  James  v.  Ad- 
ams, 04  Tex.  196. 

An  implied  warranty  in  partition  between  co- 
parceners extends  only  to  the  parties  and  their 
privies, — that  Is  to  say,  their  heirs, — ^and  does 
not  extend  to  a  devisee  of  one  of  the  parties 
to  the  deed,  so  as  to  entitle  him  or  his  repre- 
sentatives to  maintain  an  action.  Weiser  v. 
Weiser,  5  Watts,  279,  30  Am.  Dec.  313. 

A  quitclaim  partition  deed  by  which  the 
grantor  transfers  to  his  cotenant  his  share  of 
the  common  property,  passes  with  it  the  cov- 
enants of  warranty  contained  in  the  deed  un- 
der which  the  grantor  claims  title,  and  on  fail- 
ure of  the  title  to  the  share  so  assigned,  the 
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though  no  agreement  upon  any  eonsidera- 
Uon  was  made  for  auch  conveyance,  or  in 
fact  made  at  all ,  but  deed  was  executed  under 
the  following  circumstances,  and  upon  the 
facts  so  showing,  found  by  the  court  of 
chancery  appeals?  Jesse  Wells,  father  of 
Mrs.  Ford,  Mrs.  Cottrell,  and  Mrs.  Griffitts, 
was  the  owner  of  the  land  in  controversy.  He 
died,  and  it  descended  to  these  married 
ladies  as  tenants  in  common.  Mrs.  Grif- 
litts  and  Mrs.  Ford  conveyed  to  Mrs.  Cot- 
trell her  share  of  the  land,  and  later  under- 
took to  have  the  remainder  of  the  land  par- 
titioned between  them.  A  surveyor  and 
notary  was  employed  to  partition,  and  draw 
deeds  to  be  executed  by  the  parties,  each  to 
the  other,  for  the  shares  so  surveyed  and 
partitioned.  This  was  done,  but  in  draw- 
ing the  deeds,  without  direction  from  the 
parties,  and  not  in  accord  with  their  inten- 


tion, the  notary  named  the  husbands  of  the 
two  married  women  as  conveyees.  The 
parties  were  all  dissatisfied  with  this  form 
of  conveyance;  the  husbands  setting  up  no 
claim  of  right  or  agr^ment  upon  any  con- 
sideration,  or  without  consideration,  to 
have  it  done.  The  draftsman  was  con- 
suited,  and  he  said  the  deeds  conveyed  no 
interests  to  the  husbands  as  matter  of  law, 
but  that  he  would  insert  a  clause  removing 
any  supposed  difficulty  on  this  point;  and 
thereon  be  interlined  a  clause  showing  that 
the  deeds  were  in  division  of  the  lands  of 
Jesse  Wells,  deceased, — ^as  already  stated, 
the  father  of  the  married  women  attempting- 
the  partition.  This  was  not  altogether  sat- 
isfactory, but  they  agreed  to  keep  the  deeds 
from  record  until  they  could  take  advice 
and  look  further  into  the  matter.  The  hus- 
bands and  wives  concurred  in  this,  and  so 


grantee  may  proceed  under  such  covenants  for 
Indemnity.  Beardsley  ▼.  Knight,  10  Vt  185, 
33  Am.  Dec.  193. 

Where  the  lands  of  two  joint  tenants  hold- 
ing with  warranty  are  partitioned  by  writ  un- 
der the  statute  of  31  Henry  VIII.  chap.  1,  the 
warranty  remains  because  by  the  King's  writ 
they  are  compellable  by  statute  to  make  par- 
tition; and  the  party  having  pursued  his  rem- 
edy according  to  the  act  should  not  be  Injured 
by  its  operation.  But  It  was  sai^  that  If  the 
partition  had  been  by  deed.  Instead  of  pursuing 
the  statute,,  the  partition  would  remain  as  at 
common  law,  and  th^  warranty  would  be  gone. 
Morrlce's  Case,  6  Coke,  12. 

As,  at  common  law,  a  deed  Intended  as  a  re- 
lease between  tenants  In  common  will  not  pass 
a  fee  without  the  word  "heirs,"  although  a  re- 
lease between  joint  tenants  and  coparceners 
would  pass  a  fee  without  such  word,  a  warranty 
contained  in  such  a  deed  becomes  extinct  on 
the  death  of  the  grantee.  Rector  v.  Waugh, 
17  Mo.  13,  67  Am.  Dec.  251. 

b.  Implied  warranty  between  tho»e  hoUting  by 
descent. 

At  commos  law,  upon  a  partition  between  co- 
parceners there  is  an  implied  warranty  that  If 
either  loses  any  of  his  share  by  eviction  on  ac^ 
count  of  defect  of  title  in  the  ancestbr,  the 
party  evicted  may  defeat  the  partition,  or  by 
proper  proceedings  may  call  upon  his  former 
cotenants  for  contribution.  Dugan  v.  Rol- 
lins, 4  Md.  Ch.  130. 

In  Weiser  v.  Weiser,  5  Watts.  279,  30  Am. 
I>ec.  313,  infra,  where  It  was  held  that  the  law 
did  not  imply  a  warranty,  the  deed  involved 
was  executed  by  tenants  In  common  holding 
under  a  will,  so  that  the  decision  did  not  affect 
the  question  whether  a  warranty  would  be  im- 
plied In  case  of  partition  between  tenants  in 
common  holding  by  descent ;  but  that  question 
arose  In  the  hitter  case  of  Patterson  v.  Lanning, 
10  Watts,  135,  36  Am.  Dec.  154,  where  It  was 
held  that  by  analogy  the  warranty  implied  In 
a  voluntary  partition  between  coparceners 
should  be  implied  between  tenants  in  common 
holding  by  descent.  This  was  on  the  ground  that 
when  the  law  bestows  an  estate  It  provides  the 
party  with  whatever  may  be  requisite,  not  only 
to  relieve  htm  from  any  Inconvenience  which 
may  attend  his  enjoying  the  estate,  but  also 
to  secure  him  against  any  loss,  so  far  as  may 
be  practicable,  which  may  occur  In  consequence 
of  the  relief  granted. 

In  Morris  v.  Harris,  9  Gill,  19.  the  court 
said  that  at  common  law  a  partition  between 
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coparceners  had  annexed  to  It  an  Implied  war- 
ranty that  if,  by  defect  of  title  In  the  ances- 
tor, either  loses  any  part  or  his  share  by  evic- 
tion, the  party  affected  may  defeat  the  parti- 
tion or  obtain  eompensatlon  for  the  part  8o> 
lost.  And  in  Maryland  the  same  rule  applies 
to  a  partition  by  deed  between  coheirs,  as  they 
are  assimilated  to  coparceners. 

Though  partition  deeds  exchanged  between 
cotenants  holding  by  descent  are  only  quitclaim 
deeds,  there  is  an  implied  warranty  that  each 
tenant  will  make  good  to  the  other  any  loss 
sustained  by  an  eviction  under  a  superior  title. 
Huntley  v.  Cline,  03  N.  C.  458. 

In  addition  to  the  above  cases,  the  cases  here- 
inafter referred  to  {infra,  II.  c),  which  hold 
that  the  warranty  Is  to  be  Implied  In  cases  In- 
volving deeds  executed  by  persons  holding  by 
purchase^  are,  of  course,  authority  In  favor  of 
the  application  of  the  same  doctrine  to  vsl- 
untary  partitions  between  those  holding  by  de- 
scent. The  reasoning  applied  In  those  cases  Is 
not  only  equally  applicable  to  the  cases  herein 
considered,  but  Is  reinforced  by  the  analogy  ex- 
isting between  parceners  and  tenants  in  com- 
mon holding  by  descent. 

In  Davidson  v.  Coon,  126  Ind.  497,  9  L.  R. 
A.  684,  25  N.  E.  601,  the  court  held  against  the 
doctrine  of  implied  warranty,  saying  that  the 
rule  established  by  the  decisions  of  the  Ameri- 
can courts  Is  that  a  voluntary  partition  of  land 
made  by  tenants  In  common,  although  evidenced 
by  quitclaim  deeds,  does  not  imply  a  warranty. 
Though,  as  the  court  said,  the  question  of  im- 
plied warranty  was  not  involved,  the  court  de- 
ciding the  case  on  another  point,  and  reach- 
ing the  same  result  as  though  an  Implied  war- 
ranty had  been  found.  The  court  cited,  in 
favor  of  Its  holding,  the  cases  hereinafter  re- 
ferred to,  in  which  the  effect  of  the  statutes  81 
&  32  Henry  VIII.  are  discussed,  and  a  case  In 
which  It  was  held  that  the  execution  of  a  par- 
tition deed  did  not  prevent  the  parties  from 
subsequently  setting  up  an  after-acquired  title; 
Che  court  raying  that  the  rule  has  been  asserted 
In  cases  where  there  has  t>een  an  attempt  to- 
estop  one  of  the  cotenants  from  asserting  an 
after-acquired  title. 

The  cases  Involving  the  latter  doctrine  are- 
not  authority  on  the  question  of  Implied  war- 
ranty, as  the  result  would  have  been  the  same- 
even  though  there  had  been  an  Implied  war- 
ranty, lu  fact,  some  of  the  cases  holding  that 
a  coteuant  Is  not  estopped  from  setting  up  an 
after-acquired  title  are  cases  in  which  the  par- 
tition deed  contained  covenants  of  warranty. 
See  infra.  III.  The  theory  on  which  these 
cases  were  decided  was  that,  even  though  they 
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the  matter  ended.  The  deeds  were  taken 
and  kept  by  each,  without  registration  or 
further  action,  until  four  days  after  the 
death  of  Mrs.  Griffitts^  which  occurred  on 
the  16th  of  Februar^,  1901.  The  deeds 
were  dated  and  put  in  possession  of  the 
parties  on  the  4th  of  October,  1892.  There 
were  no  children  born  to  Mr.  and  Mrs. 
Gri&itts,  and  hence  no  estate  by  curtesy,  if 
the  partition  vested  no  title  either  as  ten- 
ant oy  the  entirety  or  tenant  in  common 
with  his  wife  in  him.  It  was  denied  by  the 
sisters  of  Mrs.  Griffitts  that  any  estate  did 
so  vest,  and  they  insisted  on  their  ri^ht  to 
present  possession  of  the  land  as  heirs  of 
their  deceased  sister.  This  claim  was  not 
admitted,  and  thereupon,  on  the  14th  of 
March,  1901,  they  filed  the  bill  in  this 
cause,  in  connection  with  their  husbands, 
to  assert  their  right  to  recover  the  land  of 


Griffitts,  and  have  his  claim  declared  a 
cloud  on  their  title  thereto.  The  answer 
denied  their  right,  and  insisted  that  the 
deeds  were  delivered  or  made  without  ques- 
tion, and  all  parties  had  held  and  claimed 
under  them  since  their  date  to  the  filing  of 
the  bill. 

The  main  contention  in  the  proof  was  aa 
to  the  delivery  of  the  deeds.  The  court  of 
chancery  appeals  found  upon  the  facts  here- 
inbefore partly  stated,  and  others  not  neces- 
sary to  more  fully  recite,  that  there  was  no> 
complete,  unqualified  delivery,  which  made 
the  deeds  take  effect  in  favor  of  the  hus- 
bands, as  it  was  neither  so  intended  nor  un- 
derstood by  them,  and  that  they  therefore- 
took  no  interest.  The  court  therefore  did 
not  pass  upon  the  legal  effect  of  the  deeda 
had  they  been  in  fact  unqualifiedly  deliT- 
ered,  and  without  other  intent  of  operation 


contain  covenants  of  warranty,  either  express 
or  implied,  the  eovenants  only  extend  to  the 
title  and  Interest  owned  by  the  parties  at  the 
time  of  the  partition,  and  therefore  do  not  pre- 
vent them  from  subsequently  acquiring  ai^ 
setting  up  a  paramount  title. 

The  court  also  cited,  as  supporting  its  rul- 
ing, the  cases  of  Dawson  v.  Lawrence,  13  Ohio, 
546.  42  Am.  Dec.  210,  and  Picot  v.  Page.  26  Mo. 
422,  infra,  which,  in  fact,  support  the  contrary 
doctrine.  The  case  of  Weiser  v.  Weiser,  6 
Watts^  280,  30  Am.  Dec.  313,  supra,  which  was 
afterwards  limited  by  Patterson  v.  Lanniag,  10 
Watts,  135,  36  Am.  Dec.  154,  to  cases  of  parti- 
tion between  tenants  holding  by  purchase,  was 
also  cited. 

Effect  of  statutes  31  ft  32  Henry  YIII. 

In  Sawyers  v.  Cator,  8  Humph.  256,  47  Am. 
Dec  608,  where  there  had  been  a  compulsory 
partition  between  tenants* in  common  holding 
by  descent,  the  court  in  holding  that  the  etat- 
atea  31  &  32  Henry  VIII.  were  in  force  in  Ten- 
nessee, and  that  an  implied  warranty  accom- 
panied a  partition  under  the  statute,  said  that, 
as  to  a  voluntary  partition  between  such  par- 
lies, they  stood  as  they  did  before  the  stat- 
ute,— that  the  implied  warranty  only  attached 
where  the  partition  had  been  compulsory. 
And  in  Weiser  v.  Weiser,  5  Watts,  279,  30  Am. 
Dec.  813,  infra,  it  was  held  that  a  warranty 
would  not  be  Implied  in  the  case  of  a  voluntary 
partition,  as  the  statute  must  be  limited  in  its 
effect  to  cases  of  compulsory  partition.  This 
case  was  distinguished  in  Patterson  v.  Lanning, 
]0  Watts,  135,  36  Am.  Dec.  154,  suj»-a,  and 
limited  in  its  effect  to  cases  of  voluntary  par- 
tition between  tenants  in  common  holding  by 
purchase. 

In  Morrlce's  Case,  6  Colce,  12,  supra,  the 
same  view  as  to  the  effect  of  the  statute  was 
expressed,  though  the  question  of  implied  war- 
ranty was  not  involved  there. 

And  in  Rountree  v.  Denson,  59  Wis.  522,  18 
N.  W.  518,  the  court  expressed  the  same  opin- 
ion though  the  question  was  not  involved,  as 
the  deed  in  that  case  contained  express  cove- 
nants. This  view  of  the  statute  was  not  fol- 
lowed «n  Stroheclcer  v.  Housei,  3  Claris  (Pa.) 
379,  infra,  the  court  there  holding  that  it  ap- 
plied to  voluntary,  as  well  as  compulsory,  par- 
titlona 

Conclusiona 

Prom  the  above  it  will  be  seen  that  the  im- 
plied warranty  existing  at  common  law  on  a 
voluntary  partition  between  parceners  has,  by 
analogy,  been  applied  to  partition  deeds  be- 
tween tenants  in  common  holding  by  descent. 
The  decisions  are  uniform  on  this  question, 
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with  the  exception  of  Davidson  v.  Coon,  125 
Ind.  497.  9  L.  R.  A.  584,  25  N.  E.  601,  supra, 
and  the  dicta  found  in  the  cases  involving  the- 
Rtatutes  31  &  32  Henry  VIII. 

There  are  cases  holding  that  a  warranty  will 
not  be  implied  {infra,  II.  c),  but  they  involve^ 
partition  deeds  executed  between  tenants  in 
common  holding  by  purchase,  and,  while  they 
malce  no  distinction  between  the  different  kinda 
of  tenancy,  they  must,  in  view  of  the  fact  that 
the  cases  involving  tenancy  by  descent  make- 
the  distinction,  be  limited  in  their  effect  to- 
partition  deeds  executed  by  tenants  in  common 
holding  by  purchase. 

Some  of  the  text  writers  have  been  influ- 
enced by  the  language  of  the  statute  31  k  32- 
Heory  VIII.  and  me  dicta  above  noted  into  at- 
tempting to  distinguish  between  voluntary  and 
compulsory  partitions:  but  the  cases  in  which 
the  question  of  implied  warranty  was  actually 
involved  will  not  support  any  such  distinction. 
Neither  can  such  a  distinction  be  founded  oik 
reason  so  far  as  cases  of  partition  between  ten- 
ants in  common  holding  by  descent  are  con- 
cerned. 

The  statute  31  &  32  Henry  VIII.,  authorising: 
compulsory  partition  between  tenants  in  com- 
mon, and  giving  them  the  benefit  of  the  im- 
plied warranty  existing  at  common  law  in  favor 
of  parceners,  did  not  thereby  exclude  from  the- 
beneflt  of  such  warranty  those  voluntarily  do- 
ing what  they  could  have  been  compelled  to* 
do,  pursuant  to  the  statute.  A  different  ques- 
tion would  be  presented  had  the  statute  ex- 
pressly limited  the  warranty  to  cases  of  par- 
tition made  pursuant  to  it.  Ought  the  partlea 
to  be  placed  in  a  worse  position  because  they 
voluntarily  do  that  which  the  law  would  have- 
compelled  them  to  do? 

The  courts,  in  deciding  questions  arising  out 
of  voluntary  partitions,  have  held  that  where 
the  parties  voluntarily  do  that  which  the  law 
would  have  compelled  them  to  do  their  acts 
are  of  the  same  force  and  effect  as  though  done- 
compulsorily.     See  infra.  IX.,  X.,  XI. 

The  warranty  is  derived  by  analogy  fromi 
thai  existing  at  common  law,  on  a  partition 
between  parceners ;  and  whether  that  warranty 
was  implied  by  reason  of  the  fact  that  a  par- 
tition could  have  been  compelled  at  law,  or 
whether  it  was  based  on  the  ground  that,  the- 
estate  having  come  to  the  parties  by  an  act  of 
law,  the  law  will  relieve  them  from  any  Incon* 
\enience  which  may  attend  the  enjoyment  of 
the  estate, — that  Is,  it  will  permit  a  partition,, 
and  secure  him  against  any  loss  resulting  frouk 
the  relief  given. — Is  immaterial ;  as  the  analogy^ 
in  either  case  is  complete. 
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than  that  which  appeared  on  their  face. 
The  assignment  of  errors  raises  the  question 
that  upon  the  facts  found  such  delivery 
must  be  legally  presumed,  and  defendant 
held  to  be  the  owner  as  survivor  of  his  wife, 
the  joint  grantee,  or  at  least  to  a  one-half 
interest  as  tenant  in  common.  This  ques- 
tion need  not  be  discussed  at  len^h.  While 
we  are  satisfied  with  the  conclusion  of  the 
•court  of  chancery  appeals  that  what  oc- 
curred did  not  bind  the  conveyee  Mrs.  Grif- 
Atts  to  a  release  of  her  interest,  in  whole 
or  in  part,  to  her  husband,  yet  we  hold  that 
such  would  not  have  been  the  effect  of  the 
•deed  had  it  been  to  the  satisfaction  of  the 
parties,  and  unejualifledly  delivered.  We 
think  the  proposition  of  law  is  soundly  set- 
tled, in  the  fa«st-reasoned  cases,  that  parti- 
tion or  partition  deeds  between  tenants  in 
common,  when  thev  are  married  women,  and 
the  decree  or  deed  includes  husbands,  with 
their  wives,  as  decretal  parties  or  joint  con- 
veyees,  carry  no  other  or  more  interest  to 
the  husband  than  if  such  decree  or  partition 
<ieed  had  been  made  to  the  wife  alone. 
8uch  decree  or  deed  only  adjusts  the  rights 
of  the  interested  parties  to  the  possession. 
It  makes  no  new  title,  or  change  in  degree 


of  title.  Each  does  not  take  the  allotment 
by  purchase,  but  is  as  much  seised  of  it  by 
descent  from  the  common  ancestor  as  of  the 
undivided  share  before  partition.  The  deed 
of  partition  destroys  tne  unity  of  posses- 
sion, and  henceforth  each  holds  her  share 
in  severalty;  but  such  deed  confers  no  new 
title  or  additional  estate  in  the  land,  or,  we 
may  add,  less  estate  than  that  descended. 
The  title  being  already  in  her,  the  deed 
merelv  designated  her  share  by  metes  and 
bounds,  and  allotted  it  to  be  held  in  sever- 
alty. WhiUett  v.  Wamack,  169  Mo.  14,  59 
S.  W.  961,  and  authorities  cited.  This  be- 
ing the  law,  it  makes  no  difference  whether 
deed  of  partition  was  made  to  Mr.  and  Mrs. 
Griffitts,  or  to  her  alone,  or,  if  made  to 
both,  was  in  fact  delivered,  as  the  result 
would  have  been  the  same,  so  far  as  the 
rights  of  both  or  either  were  concerned. 
The  husband  could,  under  such  deed,  take 
no  more  interest  than  he  could  under  one 
made  to  his  wife  alone. 

It  follows  that  in  any  event  the  decree  of 
the  Court  of  Chancery  Appeals,  holding  that 
Complainants  were  entitled  to  the  relief 
sought,  is  correct,  and  it  ie  affirmed,  with 
cost. 


e  Implied  %carranty  between  thoee  holding  by 
purchase. 

In  James  ▼.  Adams,  64  Tex.  196,  where  the 
tenants  In  common  held  by  parchaae,  It  was 
decided  that  on  a  partition  by  deed  between 
them,  a  covenant  of  general  warranty  would  be 
Implied ;  the  statutes  having  abolished  the  com- 
mon-law distinction  between  estates  held  by 
Joint  tenants,  tenants  in  common,  and  parce- 
ners, aud  sriven  them  the  rights  and  remedies 
which  appertain  to  parceners  at  common  law. 

An  implied  warranty  accompanies  a  partition 
4eed,  which  at  least  estops  each  tenant  from 
evicting  the  other  by  adverse  title,  and  binds 
talm  to  repartition  in  case  of  such  eviction  by 
a  stranger.  Venable  v.  Beauchamp,  3  Dana, 
^21,  28  Am.  Dec.  74 ;  Plcot  v.  Page.  26  Mo.  898. 

In  Dawson  v.  Lawrence,  13  Ohio,  543.  42 
Am.  Dec.  210,  the  tenants  In  common  had  ex- 
changed deeds  of  bargain,  sale,  and  release, 
whereby  they  divided  between  them  the  lands 
lield  In  common.  Subsequently  a  third  person 
•established  his  right  to  a  portion  of  the  undi- 
vided Interest  previously  claimed  by  one  of  the 
igrantors  in  the  partition  deeds.  It  was  claimed 
that  the  deeds  were  positive,  affirmative  con- 
veyances by  which  each  grantor  transferred  his 
title  to  the  other,  and  that  each  grantee  must 
stand  the  loss  arising  from  a  defect  In  his 
grantor's  title.  But  the  court  held  that,  not- 
wlthstondlng  the  form  of  the  deed  and  Its  re- 
-cltal  of  a  nominal  money  consideration.  It 
merely  operated  as  a  partition  deed,  and  nei- 
ther party  acquired  any  better  title  In  the  part 
allotted  to  him  than 'he  previously  had  to  his 
undivided  share ;  that  the  cotenant  whose  origi- 
nal title  was  defective  must  stand  the  loss,  and 
iiot  the  cotenant  to  whom  he  had  conveyed. 

But  In  Beardsley  v.  Knight,  10  Vt.  185,  33 
Am.  Dec.  103,  it  was  held  that  where  cotenants 
for  the  purpose  of  partition  convey  to  each 
other  specific  portions  In  the  land,  the  parti- 
tion la  not  Invalidated  by  failure  of  title  on 
the  part  of  one  of  the  grantors,  end  the  loss 
must  fall  on  the  grantee.  In  so  holding,  the 
court  said  that  In  the  old  law  of  exchange 
something  similar  to  the  right  claimed  did  ex- 
ist, but  that  that  species  of  conveyance  result- 
67  L.  R.  A. 


ing  from  the  feudal  tenures  never  existed  In 
Vermont.  And  he  Inferentlally  limited  the  doc- 
trine of  implied  warranty  to  partition  deeds  as 
distinguished  from  mutual  deeds  executed  by 
each  tenant  and  conveying  specific  portions  of 
the  land ;  saying  that  the  division  of  estates  in 
Vermont  has  not  been  by  partition,  but  that 
the  usual  method  of  division  has  been  that 
adopted  In  the  present  case,  viz.,  by  deeds  from 
each  to  the  other  of  his  portion ;  that  If  a  co- 
tenant  recognizes  o^iother  as  his  cotenant,  and 
exchangee  quitclaim  deeds  of  partition  with 
him,  there  Is  no  reason  why  such  deeds  should 
be  treated  differently  from  other  conveyances, 
in  the  absence  of  fraud. 

And  In  Welser  v.  Weiser.  5  Watts,  270,  30 
Am.  Dec.  313,  It  was  held  that  a  warranty 
would  not  be  Implied  In  case  of  a  voluntary 
partition,  the  court  saying  that  If  the  statute 
of  31  Henry  VIII.,  giving  to  tenants  in  common 
the  right  to  compel  partition,  can  be  consid- 
ered as  annexing  to  a  partition  an  Implied  war- 
ranty such  as  exists  In  the  case  of  coparceners. 
It  would  be  limited  to  partitions  made  pur- 
suant to  statute,  and  would  not  extend  to  vol- 
untary deeds  executed  by  the  tenants  in  com- 
mon. 

In  Morrlce's  Case,  6  Coke,  12,  supra,  and  in 
Sawyers  v.  Cator,  8  Humph.  256.  47  Am.  Dec. 
008,  supra,  the  court  took  the  same  view  of 
the  statute,  though  the  question  Involved  here 
was  not  In  Issue  in  those  cases. 

And  in  Rountree  v.  Denson.  59  Wis.  522,  18 
N.  W.  518,  where  the  deed  contained  covenants 
of  warranty,  the  court  said  that  the  statute 
only  applied  to  compulsory  partitions,  and  that. 
In  the  absence  of  express  covenants,  the  par- 
ties ore  without  relief. 

And  In  Patterson  v.  Lannlng,  10  Watts,  135, 
36  Am.  Dec.  154,  where  It  was  held  that  there 
was  an  implied  warranty  annexed  to  a  parti- 
tion deed  between  tenants  in  common  holding 
by  descent,  the  same  as  between  coparceners, 
Kennedy.  J.,  in  delivering  the  opinion  of  the 
court,  distinguished  between  tenants  In  com-' 
mon  holding  by  descent  and  those  holding  by 
purchase,  saying  that  when  the  law  bestows  an 
estate  It  provides  the  party  with  whatever  may 
be  requisite,  not  only  to  relieve  him  from  any 
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inconyenlcnce  which  may  attend  his  enjoying 
^e  estate,  but  also  to  secare  blm  against  any 
loas»  as  far  as  may  be  practicable,  wblcb  may 
<occar  in  consequence  of  the  relief  granted; 
wheirsas  in  an  estate  acquired  by  purchase  the 
law  leaves  the  party  to  seek  relief  from  such 
inconvenience  as  shall  be  necessarily  Incident 
to  his  purchase  by  his  own  exertion  or  act,  and 
in  doing  so  to  provide,  if  he  wishes  it,  against 
any  future  loss  which  may  occur  to  him  from 
the  relief  which  he  has  gained.  Thus,  for  in- 
stance, the  common  law  enabled  a  coparcener 
to  compel  a  partition  of  the  land,  but  In  the 
case  of  joint  tenants  or  tenants  in  common, 
they,  having  become  such  by  their  own  act, 
•could  not  compel  a  partition.  It  was  compe- 
tent for  them,  however,  to  make  partition  by 
agreement,  but  if  th«y  did  so  the  law  would 
not  imply  a  warranty  of  title,  as  it  would  in 
Che  case  of  parceners  who  became  vested  of 
their  title  to  land  by  right  of  law. 

As  will  be  seen  from  the  above  cases,  the 
doctrine  of  implied  warranty  as  applied  to  the 
voluntary  execution  of  partition  deeds  between 
those  holding  by  purchase  is  not  so  free  from 
doabt  as  when  applied  to  cases  arising  out  of 
such  partitions  between  those  holding  by  de- 
scent. Some  of  the  cases  hold  that  such  a  war- 
ranty exists,  while  others,  distinguishing  be- 
tween those  holding  by  descent  and  purchase, 
hold  that  the  warranty  is  not  to  be  implied  in 
of  the  latter  class. 


III.  Estoppel  to  set  up  after-acquired  title. 

Where  a  partition  deed  merely  divides  the 
property  between  the  tensnts  In  common  so 
that  they  thereafter  hold  in  severalty  the  por- 
tions allotted  to  each,  and  does  not  purport  to 
convey  anything,  the  grantors  are  not  thereby 
estopped  from  claiming  under  an  after-acquired 
Utle.  Townsend  v.  Outten,  95  Va.  536,  28  «. 
B.  958. 

As  a  partition  deed  does  not  confer  upon  the 
grantee  any  greater  title  to  the  iK>rtlon  allotted 
to  him  than  he  had  In  the  undivided  estate,  a 
clause  of  warranty  contained  in  the  deed  will 
not  by  estoppel  confer  any  greater  title.  Chace 
V.  Gregg,  88  Tex.  552,  82  S.  W.  520. 

A  partition  deed  executed  by  tenants  in  com- 
mon, conveying  only  their  Interest  In  the  land, 
•does  not  estop  them  from  afterward  claiming 
a  portion  of  such  land  as  heirs  of  one  of  the 
•cdtenauts.  Carson  v.  Carson,  122  N.  C.  645,  80 
8.  E.  4. 

A  covenant  in  a  partition  deed  wherein  the 
tenant  agrees  to  warrant  and  forever  defend 
said  premises  does  not  estop  him  from  claim- 
ing under  an  after-acquired  title,  where  the 
•deed  only  purports  to  convey  all  his  estate, 
right,  title,  and  Interest  In  the  premises,  and 
contains  no  description  whatever  of  any  par- 
ticular interest  owned  or  possessed  'by  him ; 
this  is  on  the  ground  that  the  warranty  is  coex- 
tensive with  the  grant,  and  binds  only  the 
nested  interest  of  the  grantor  at  the  time. 
White  V.  Brocaw,  14  Ohio  St.  339. 

A  partition  deed  containing  a  qualified  cove- 
nant wherein  the  parties  covenant  that  each 
ahall  hold  his  share  in  severalty,  free  and  dis- 
charged of  all  right,  title,  or  claim  of  the  oth- 
ers, does  not  estop  either  of  the  parties  from 
subsequently  acquiring  a  paramount  title  held 
at  the  time  of  the  partition  by  a  third  person, 
as  such  covenant  only  applies  to  the  title  and 
interest  which  the  parties  had  in  the  premises 
at  the  time  of  the  partition.  Doane  v.  Wl li- 
eu tt.  5  Gray,  828,  66  Am.  Dec.  869. 

Where  a  tenant  In  common  held  her  share  of 
an  estate  in  fee  on  the  condition  that  upon  her 
death  without  issue  the  share  was  to  go  to  her 
cotenant,  or  his  heirs  in  case  of  tils  death,  such 
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cotenant's  heirs  are  not  estopped  from  claiming 
the  land  upon  her  death  without  issue,  by  the 
fact  that  their  father,  the  cotenant,  had  previ- 
ously executed  a  partition  deed  conveying  to 
her  her  share  of  the  estate  in  fee  witk  war- 
ranty, as  the  children,  taking  the  property  as 
heirs  of  the  original  testator,  and  not  as  heirs 
of  the  cotenant,  are  not  bound  by  his  warranty. 
Chace  v.  Gregg,  88  Tex.  552,  32  S.  W.  520. 

But  where  the  tenant  at  the  time  of  execut- 
ing the  partition  deed  containing  covenants  of 
warranty  had  no  title,  having  previously  con- 
veyed his  interest  to  another,  he  Is  estopped 
from  afterwards  claiming  under  a  title  acquired 
by  a  reconveyance  from  such  grantee.  Roun- 
tree  v.  Densou,  59  Wia  522,  18  N.  W.  518. 

And,  in  Venable  v.  Beauchamp,  3  Dana,  321, 
26  Am.  Dec.  74,  it  was  held  that  a  tenant  in 
common  cannot,  after  the  execution  of  partition 
deeds  between  such  tenants,  purchase  an  out- 
standing title  for  the  purpose  of  using  it 
sgalnst  his  former  cotenant.  This  was  on  the 
ground  that  an  Implied  warranty  accompanies 
a  partition  deed,  and  that  the  parties  to  it  can- 
not afterwards  assert  an  adverse  title  for  the 
purpose  of  ousting  the  other  from  the  portion 
allotted  to  him. 

And  in  Tewksbury  v.  Provlzzo,  12  Cal.  20,  It 
was  held  tliat  where  cotenants  execute  a  parti- 
tion deed,  each  receiving  a  several  portion  of 
the  common  estate,  the  deed,  founded  as  it  is 
upon  mutual  releases,  is  such  an  affirmation  of 
interest  in  title  on  the  part  of  each  as  to  estop 
him  from  afterwards  denying  such  interest  and 
disputing  his  grantee's  title  or  claiming  under 
a  title  paramount  to  that  which  he  conveyed. 

IV.  Eetatee  acquired  by  partition  deed  between 
parties  holdinff  different  eatatee. 

Where  a  tenant  in  common  owning  an  estate 
in  fee  In  a  moiety  of  the  common  property,  and 
a  contingent  remainder  in  fee  in  the  other  moi- 
ety, entered  into  a  partition,  by  the  execution 
of  partition  deeds,  with  the  other  tenant,  who 
owned  a  conditional  estate  in  fee  in  the  other 
moiety,  no  new  title  or  estate  was  created 
thereby,  and  the  other  tenant  held  the  portion 
set  apart  to  her  In  the  partition  under  the  same 
condition  that  she  had  held  the  undivided  moi- 
ety. Chace  v.  Gregg,  88  Tex.  552,  32  8.  W. 
520. 

But  in  Re  Coates  Street,  2  Ashm.  (Pa.)  12, 
where  the  tenants  in  common  held  under  a  de- 
vise to  them,  share  and  share  alike,  with  a  lim- 
itation over  to  the  surviving  heirs  in  case  of 
the  death  of  either  of  them  without  Issue,  it 
was  held  that  they  might,  by  their  deed  of  par- 
tition, release  and  discharge  their  respective 
purparts  of  the  limitation  imposed  by  the  law : 
and,  upon  their  so  doing,  each  would  take  title 
In  fee  simple  to  his  share. 

And  in  Snyder  v.  Grandstsff,  96  Ya.  473,  31 
S.  E.  647,  where  the  parties,  holding  under  a 
similar  devise,  executed  a  partition  deed  which 
recited  the  provisions  of  the  will  and  expressed 
a  desire  to  vest  exclusive  title  to  the  parcels  of 
land  allotted  to  the  several  parties,  it  was  held 
that  the  deed  conveyed  an  absolute  title,  and 
the  right  of  survivorship  passed  under  it.  In 
this  case  the  court  said  that  the  cases  which 
hold  that  a  partition  deed  should  not  be  so 
strictly  construed  as  other  deeds  were  decided 
prior  to  the  Code,  at  a  time  when  the  law  per- 
mitted partition  to  be  made  by  parol,  and,  no 
deed  being  necessary,  the  title  vested,  not  by 
operation  of  the  deed,  but  by  the  original  grant ; 
and  that  subsequently,  When  the  Code  made  a 
deed  necessary,  the  reason  no  longer  existed. 

In  Buxton  v.  Uxbrldge,  10  Met.  87,  where 
two  tenants  in  common,  one  owning  an  undi- 
vided estate  in  fee  and  the  other  an  estate  tail. 
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made  partition,  the  court  held  that  the  parti- 
tion could  not  bind  the  heir  in  tall,  and  that 
consequently  the  tenant  in  tall  took  an  estate 
In  fee  in  an  undivided  half  only  of  the  portion 
conveyed  to  him  by  his  cotenant,  who,  in  re- 
turn, took  but  a  life  estate  in  an  undivided  half 
of  the  premises  conveyed  to  him.  It  would 
seem  from  this  decision  that  where  tenants  in 
common,  holding  different  estates  in  the  com- 
mon property,  make  partition,  neither  can  im- 
press the  character  of  his  es^te  on  more  than 
an  undivided  half  of  the  portion  conveyed  by 
him. 

In  Hershizer  v.  Florence,  39  Ohio  St.  516, 
the  question  Involved  was  whether  the  marital 
rights  of  the  husband  in  his  wife's  property,  as 
fixed  by  the  common  law  at  the  time  his  wife 
acquired  the  property,  were  lost  by  his  joining 
in  a  deed  to  a  trustee  for  the  purpose  of  par- 
titioning the  land  held  by  them  in  common,  and 
the  court  held  that  whatever  interest  the  hus- 
band had  passed  by  the  deed  to  the  trustee,  and 
that  when  the  title  to  the  share  allotted  to  the 
wife  became  again  vested  in  her,  his  rights  ac- 
crued under  the  law  as  it  then  stood.  The 
court,  in  so  holding,  said  that  the  decisions 
which  hold  that  no  new  title  is  created  by  a 
partition  apply  to  partition  proceedings,  and 
do  not  affect  a  deliberate  conveyance  by  the 
parties,— especially  where  there  is  an  independ- 
ent consideration  for  such  conveyances,  as  in 
this  case,  where  the  wife  released  her  inchoate 
right  of  dower  In  the  land  conveyed  to  the  hus- 
band. 

Where  a  husband  of  a  tenant  In  common 
joins  in  a  partition  deed,  he  is  not  thereby  es- 
topped from  afterwards  claiming  a  right  of  way 
over  the  land  owned  by  him  at  the  time  of  the 
partition,  as  the  deed  does  not  affect  rights 
held  by  him  Independent  of  a  title  under  which 
the  partition  was  made.  Bauer  v.  Lohr,  6  Ohio 
Dec.  Reprint,  427,  8  Am.  Law  Bee.  426. 

Where  tenants  in  common  made  partition  of 
their  lands,  and  executed  to  each  other  releases 
in  fee,  and  at  the  time  of  such  partition  one  of 
the  tenants  had  but  a  life  estate  in  her  portion 
of  the  property  so  that  her  grantee  took  but  a 
life  estate  in  the  portion  allotted  to  him,  her 
conveyance  of  the  portion  allotted  to  her 
amounts  to  a  confirmation  of  the  partition,  and 
estops  her  from  making  any  claim  to  the  prem- 
ises allotted  to  her  co tenant.  Baker  v.  Loril- 
lard,  4  N.  Y.  257. 

Where  a  husband  owning  a  parcel  of  land 
adjoining  the  tract  owned  by  his  wife  and  an- 
other as  coparceners  joins  his  wife  in  a  par- 
tition deed  which  Includes  the  parcel  owned  by 
him,  and  which  parcel  is  by  the  deed  trans- 
ferred to  him  and  his  wife  jointly  as  a  portion 
of  her  share,  so  th&t  they  take  by  entirety,  the 
husband  is  thereby  estopped  from  afterwards 
claiming  such  parcel  of  land  under  his  original 
title,  and  his  wife  and  he  become  joint  tenants 
in  It.  And  upon  his  death  she  takes  the  en- 
tirety, and  his  heirs  are  likewise  estopped. 
Simmons  v.  Logan,  1  Harr.  (Del.)  110. 

Where  a  legacy  Is  made  a  charge  on  land  of 
which  the  legatee  was  also  a  residuary  devisee, 
the  lien  of  the  legacy  becomes  merged  in  his 
title  as  owner,  and  upon  his  executing  a  parti- 
tion deed  the  lien  of  the  legacy  passes  with  it. 
and  he  cannot,  after  waiting  twenty  years, 
during  which  the  rights  of  Innocent  purchasers 
have  Intervened,  Invoke  the  doctrine  that  equity 
will  not  suffer  a  merger  to  take  place  where  In- 
justice would  result.  Davidson  v.  Coon,  125 
Ind.  497,  9  L.  R.  A.  584,  25  N.  E.  601. 

V.  Word8  of  inheritance  as  neceaaary  to  vest 
fee. 

While  the  case  of  McKInney  v.  Stacks,  6 
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Heisk.  286,  was  not  strictly  one  of  partition* 
but  related  to  a  conveyance  from  one  cotenant 
to  the  other  of  the  grantor's  undivided  interest 
in  the  land,  it  did  involve  the  nature  of  the* 
relation  existing  between  them  and  the  neces- 
sity for  the  use  of  the  word  "heirs"  in  the  con- 
veyance from  one  to  the  other  for  the  purpose- 
of  passing  a  title  in  fee.  The  court  held  that 
while  coparceners  could  convey  from  one  to  the- 
other  a  title  in  fee  without  using  words  of  In- 
heritance, such  could  not  be  done  by  tenants 
In  common,  and  that  the  statute  of  Tennessee* 
made  those  holding  by  descent  tenants  In  com- 
mon, and  not  coparceners.  Hence,  the  convey- 
ance from  one  tenant  to  the  other  of  his  un- 
divided interest  in  the  land  without  words  of 
inheritance  passed  only  a  life  estate. 

In  Rector  v.  Waugh,  17  Mo.  13,  57  Am.  Dee. 
251,  it  was  held  that  a  partition  deed  betweei^ 
tenants  in  common  did  not  pass  the  fee  with- 
out words  of  inheritance. 

Where  tenants  in  common  made  partition  by 
one  releasing  to  the  other  all  his  right  In  t he- 
western  half  of  the  land,  together  with  the- 
right  of  digging  and  carrying  off  the  plaster 
from  the  quarries  on  the  eastern  half,  and  the- 
other  releasing  to  him  all  his  right  in  the  east- 
em  half  of  the  land,  except  the  plaster  therein* 
it  was  held  that  under  the  deed  the  one  to 
whom  the  western  half  of  the  land  was  con- 
veyed did  not  part  with  bis  right  as  owner  In 
fee  of  the  plaster  in  the  eastern  half,  and  that 
such  right  on  his  death  vested  in  his  L«lrs* 
though  no  words  of  Inheritance  were  used  I& 
the  exception.  Prince  of  Wales  Coal  Co.  v.  Os- 
man,  22  N.  B.  Rep.  115. 

VI.  Rights  of  subsequent  purchasers. 

Where  cotenants  execute  mutual  releases  for 
the  purpose  of  partition,  one  of  which  is  exe- 
cdted  to  the  husband  of  the  cotenant.  It  can- 
not operate  as  a  release,  as  there  is  not  tb» 
proper  privity  between  the  parties;  but  where 
there  is  a  pecuniary  consideration  stated  In  It* 
It  becomes.  In  substance,  a  deed  of  bargain  and 
sale,  and  it  is  not  sufficient  to  give  notice  to  a 
j;)urchaser  from  the  grantee  named  therein  that 
it  is  a  partition  deed,  and  such  purchaser  take* 
an  absolute  estate.  Weeks  v.  Haaa^  3  Watt«  lb 
S.  520,  39  Am.  Dec.  89. 

In  Dooley  v.  Baynes,  86  Va.  644,  10  S.  B. 
074,  where  the  partition  deed  was  executed  t^ 
the  cotenant  and  her  husband,  the  court  held 
that  the  grantee  from  the  husband  took  no  ti- 
tle. The  partition  deed  expressed  a  money  con- 
sideration, and  did  not  show  upon  its  face  to 
have  been  a  partition  deed.  On  the  question 
of  the  rights  of  the  husband's  grantee  as  a 
bona  fide  purchaser  the  court  said.  In  referring 
to  the  hardship  cast  upon  him  by  the  decision, 
that  the  hardship  would  t>e  greater  if  the  wife 
and  her  heirs  were  to  be  deprived  of  the  land 
simply  because  such  purchaser  chose  to  take  a 
conveyance  of  it  without  sufficiently  investigat- 
ing the  title ;  that  the  recorded  partition  deed 
did  not  help  him,  as  that  was  no  conveyance  at 
all.  The  court  further  called  attention  to  the 
fact  that  there  was  no  record  title  In  the  co- 
tenants  who  executed  the  partition  deed,  they 
having  taken  by  descent,  saying  that  that  was 
sufficient  to  have  put  the  purchaser  on  inquiry. 

But  in  Farmers*  k  M.  Nat.  Bank  v.  Wal- 
lace. 45  Ohio  St.  152,  12  N.  B.  439,  the  tenants 
in  common  holding  by  descent  had  exchanged 
quitclaim  deeds  for  the  purpose  of  partitioning 
the  land,  and  the  deed  to  one  of  the  tenants 
was  executed  to  her  and  her  husband  jointly 
and  showed  a  money  consideration,  and  did  not 
show  upon  Its  face  that  it  was  executed  for 
purposes  of  partition.  The  court  held  that  the- 
record  of  the  deed  would  not  bring  home  to  » 
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grantee  from  the  husband  notice  of  any  latent 
equity  of  the  wife  independent  of  her  rights  as 
joint  grantee  with  her  husband,  and  that  such 
a  grantee,  having  no  other  knowledge,  was  Jus- 
tiHed  In  relying  upon  evidence  furnished  by  the 
records,  and  was  entitled  to  be  protected  to 
the  extent  of  the  husband's  undivided  moiety  in 
the  parcel  conveyed  to  himself  and  wife. 

Where  mutual  deeds  of  bargain,  sale,  and  re- 
lease executed  between  tenants  In  common  re- 
cite their  common  ownership  In  the  land  con- 
veyed, and  that  the  purpose  of  their  execution 
Is  a  partition,  their  character  as  partition  deeds 
is  not  destroyed,  even  as  against  a  subsequent 
purchaser,  by  the  fact  that  they  recite  a  nom- 
inal money  consideration,  and  such  purchaser 
acquires  no  dlCTerent  title  than  that  possessed 
by  his  vendor.  Dawson  v.  Lawrence,  13  Ohio, 
Me,  42  Am.  Dec.  210. 

In  Buxton  v.  Uxbridge,  10  Met.  87,  where, 
after  a  partition  by  deed  between  tenants  in 
common,  one  holding  an  estate  in  fee  and  the 
other  an  estate  tall,  the  tenant  In  fee  conveyed 
the  portion  assigned  him,  It  was  held  that  the 
heir  in  tall  could  not  affirm  the  partition,  and 
upon  the  death  of  the  tenant  in  tail  claim  the 
premises  so  conveyed  as  against  the  purchaser, 
but  that  he  would  be  restricted  to  an  undivided 
half  of  the  premises. 

VII.  Ohanffinif  tUle  from  descent  to  purchase. 

A  partition  deed  executed  by  tenants  In  com- 
mon, holding  by  descent,  does  not  change  the 
grantee's  title  from  that  of  descent  to  one  of 
parcbase,  so  as  to  change  the  course  of  descent, 
and  on  the  death  of  the  grantee  intestate  such 
of  his  heirs  as  are  not  of  the  blood  of  his  an- 
cestor are  excluded.  Conkling  v.  Brown,  8 
Abb.  Pr.  N.  S.  348,  57  Barb.  265;  Dooley  v. 
Baynes,  86  Va.  644,  10  S.  E.  974;  Smith  v. 
Carver,  3G  Ohio  L.  J.  189;  Carter  v.  Day,  59 
Ohio  St.  96,  51  N.  £.  967. 

The  principle  embodied  in  these  cases  is  well 
stated  in  Doe  ex  dem.  Crosthwaite  v.  Dixon,  5 
Ad.  k  El.  834,  1  Nev.  ft  P.  235,  2  Har.  &  W. 
364,  where  one  of  two  parceners  alienated  his 
share  in  the  realty,  and  subsequently  the 
ailenee  and  the  other  coparcener  executed  a 
deed  of  partition.  In  this  case  it  was  admitted 
that  If  the  partition  had  been  between  the  par- 
ceners themselves  the  descent  would  not  have 
been  broken,  but  It  was  claimed  that,  inas- 
much as  one  of  the  parties  to  the  deed  was  a 
stranger  in  blood,  whatever  was  taken  must  be 
taken  by  purchase.  But  the  court,  speaking 
through  Lord  Denman,  Ch.  J.,  said  that  noth- 
ing was  taken  by  the  parcener  from  the  alienee 
under  the  deed,  the  effect  of  which  was  only 
that  the  parcener  had  by  it  a  divided  moiety 
in  severalty  discharged  from  any  right  in  the 
alienee.  Instead  of  an  undivided  moiety  In  com- 
mon. He  had  the  same  estate  In  the  land  as 
before. 

The  case  of  Wilson  v.  Hall,  6  Ohio  C.  C.  570, 
Is  apparently  in  conflict  with  the  above  cases. 
The  opinion  is  somewhat  obscure,  saying  that, 
under  the  facta  of  the  case,  the  question  is  set- 
tled by  Brower  v.  Hunt,  18  Ohio  St.  312,  with- 
out  stating  all  the  facts.  The  Brower  case  did 
not  relate  to  the  effect  of  a  partition  deed :  the 
question  involved  there  was  whether  the  par- 
ties trading  with  each  other  the  parcels  as- 
signed them  by  the  partition  took  the  portion 
received  on  the  exchange  by  descent  or  pur- 
chase. If  the  facts  In  the  Wilson  Case  are  In 
accord  with  those  presented  In  the  Brower 
Case,  the  decision  is  not  in  point,  and  does  not 
conflict  with  the  other  cases  on  this  question. 
If,  in  fact,  it  was  the  partition  deed  that  was 
being  considered,  then  the  decision  must  be  con- 
sidered as  overruled  by  the  later  case  of  Car^ 
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ter  V.  Day,  59  Ohio  St.  96.  51  N.  E.  967,  supra, 
where  it  was  held  by  the  supreme  court  of  Ohio 
that  a  partition  deed  between  tenants  In  com- 
mon holding  by  descent  does  not  change  their 
title  to  that  of  purchase. 

In  Hershizer  v.  Florence,  30  Ohio  St.  516, 
525,  a  case  relating  to  the  separate  property 
of  a  married  woman,  the  question  Invohed 
was  whether  the  marital  rights  of  the  husband 
In  the  wife's  property  should  be  governed  by 
the  common  law  in  force  at  the  time  of  her  In- 
heritance of  an  undivided  interest  in  the  prop- 
erty, or  by  the  statutes  In  operation  at  the  time 
of  the  partition,  whereby  her  share  of  the  prop- 
erty was  conveyed  to  her;  It  being  claimed 
that  she  acquired  no  new  title  by  the  partition, 
and  that  the  common  law  in  force  at  the  time 
of  her  Inheritance  should  govern.  The  court 
held  against  such  contention  upon  the  ground 
that  the  conveyance  to  the  wife  was  based  upon 
an  independent  consideration,  she  having  re- 
leased her  Inchoate  right  of  dower  in  the  re- 
mainder of  the  land,  and  that  the  rights  of  the 
husband  must  be  determined  under  the  law  as 
it  stood  at  the  time  of  the  conveyance  to  her 
under  the  partition. 

VIII.  Effect  ae  revoking  previous  toUl, 

In  the  following  cases  It  was  held  that  a  deed 
executed  solely  for  the  purpose  of  partition 
was  an  exception  to  the  common-law  rule  that 
a  conveyance  of  land  operated  as  a  revocation 
of  a  former  will  devising  the  land  conveyed, 
even  though  the  title  was  reinvested  ia  the 
grantor  by  the  same  conveyance.  Swift  etr 
tlenk.  Neale  v.  Roberts,  3  Burr.  1490,  Ambl.  617, 
1  W.  Bl.  467 :  Barton  v.  Croxall,  Tamlyn,  164, 
7  L.  J.  Ch.  188 ;  Risley  v.  Baltinglass,  T.  Raym. 
240. 

In  Luther  v.  Kldby,  3  P.  Wm.  169n,  8  Vin. 
Abr.  148,  it  was  certifled  by  the  judges  of  the 
King's  bench,  to  whom  the  case  had  been  sent 
for  their  opinion,  that  a  will  made  by  a  tenant 
In  common,  devising  his  undivided  moiety,  is 
not  revoked  by  a  subsequent  partition  between 
the  cotenants.  But  in  Tickner  v.  Tlckner,  cited 
In  3  Atk.  742,  where  one  of  the  parceners  in 
gavelkind,  being  possessed  of  an  undivided 
moiety,  executed  with  his  coparcener  a  deed  of 
partition  by  which  the  gavelkind  estate  which 
he  had  devised  was  allotted  entirely  to  him  to 
such  uses  as  he  should  appoint  by  deed  or  writ- 
ing, and  in  default  of  such  appointment  to  him 
in  fee,  it  was  held  that  the  deed  amounted  to  a 
revocation  of  the  will.  This  case  was  distin- 
guished by  the  Lord  Chancellor  In  Maundrell 
V.  Maundrell,  10  Yes.  Jr.  256,  264,  on  the 
ground  that  the  object  of  the  Luther  Case  was 
a  mere  partition ;  while  in  the  Tlckner  Case  the 
deed  accomplished  more  than  a  mere  partition, 
and  affected  the  nature  of  the  estate  conveyed. 

In  Atty.  Gen.  v.  Vigor,  8  Ves.  Jr.  281,  where 
the  question  was  not  as  to  the  effect  of  a  par- 
tition, but  whether  an  exchange  of  land  de- 
vised worked  a  revocation,  the  Lord  Chancellor 
said.  In  speaking  of  partition  cases,  that  they 
are  to  be  considered  as  special  In  their  nature. 
Each  party  can  compel  the  other  to  make  par- 
tition ;  the  estate  Is  the  same,  enjoyed  after- 
wards in  a  different  quality  and  in  another 
mode.  And  upon  a  principle  compounded  a 
little  of  these  two  reasons  It  had  been  estab- 
lished that  a  partition  deed  does  not  revoke 
a  prior  will  provided  nothing  more  Is  done  than 
mere  partition.  That  It  had  been  long  estab- 
lished that  If  the  object  is  to  do  anything  be- 
yond the  partition,  it  will  be  a  revocation ;  and 
it  Is  tried  by  the  fact,  whether  the  act  demon- 
strates any  intention  to  go  beyond  the  mere 
partition :  and,  notwithstanding  the  expression 
of  the  Judges  in  some  of  the  reports  that  Luther 
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T.  Kidby,  8  P.  Wms.  169n,  8  Yin.  Abr.  148, 
and  Tlckner  y.  Tickner,  cited  in  8  Atk.  742, 
cannot  stand  together,  they  have  stood  to- 
gether, and  are  perfectly  reconcilable. 

This  divtlnctloQ  was  recognised  in  Grant  ▼. 
Bridger,  36  L.  J.  Ch.  N.  S.  377,  L.  B.  8  Eq. 
847,  15  Week.  Bep.  610,  where  the  deed  which 
went  beyond  that  of  a  simple  partition  extin- 
guishing various  rights  of  pastursge  In  com- 
mon, and  providing  for  the  construction  of 
roads,  ditches,  and  fences,  ^ae  held  to  have 
worked  a  reTOcationof'  a  prior  will  of  one  of 
the  cotenants  devising  his  interest  In  the  land. 

In  Duffel  ▼.  Burton,  4  Harr.  (Del.)  290,  295, 
one  of  the  tenants  In  common  made  a  will  de- 
vising his  undivided  moiety  In  the  estate,  and 
subsequently  Instituted  proceedings  for  parti- 
tion ;  and,  it  being  determined  that  the  land 
could  not  be  divided,  without  prejudice  and  in- 
Jury,  the  entire  tract  was  set  off  to  him  at  a 
fixed  valuation,  he  covenanting  to  pay  his  co- 
heirs their  proportionate  share.  The  court 
held  that  these  proceedings  did  not  produce  a 
revocation  of  the  will,  although  the  devisee 
could  not  take  more  than  the  undivided  moiety 
devised  to  him.  The  court  in  this  case  charged 
the  jury  that  partition  proceedings  effect  the 
same,  object  as  a  partitl6n  deed  between  the 
parties,  and  that  each  tenant  holds  In  severalty 
the  eatate  which  he  before  held  in  common; 
and  that  this  mere  severance  of  possession  will 
not  revoke  a  prior  will. 

And  in  Knollys  v.  Alcock,  5  Yes.  Jr.  648,  it 
was  held  that  wlrere  a  tenant  In  common  in 
several  separate  parcels  of  land  entered  Into  a 
partition  with  her  cotenant  and  conveyed  to 
her  one  of  the  entire  tracts  of  land  aa  her  share, 
she  thereby  revoked  a  will  devising  her  undi- 
vided interest  In  that  tract  of  land. 

'  ^       IX.  Failure  of  uHfe  to  join  in  deed. 

In  the  following  cases  it  was  held  that  In- 
asmuch as  partition  is  an  absolute  right,  to 
which  •inchoate  dower  rights  are  subordinate, 
and  it  can  be  compelled  by  law,  a  partition  deed 
is  valid  where  the  partition  is  just  and  equal, 
^ven  though  not  executed  by  the  wife  of  the 
tenant,  her  dower  rights  being  thereby  trans- 
ferred to  the  portion  assigned  to  the  husband. 
Huntington  v.  Huntington,  9  N.  Y.  Civ.  Proc. 
lUp.  182 ;  Napper  v.  Mutual  L.  Ins.  Co.  21  Ky. 
L.  Bep.  791,  53  S.  W.  28 ;  Totten  v.  Stuy  vesant, 
8  Edw.  Ch.  503;  Potter  v.  Wheeler,  18  Mass. 
606. 

But  In  Bank  v.  Hanna,  6  Ind.  20,  where  a 
tenant  In  common  conveyed  his  undivided  in- 
terest In  the  land  to  a  third  person  without  his 
wife's  joining  in  the  deed,  it  was  held  that  on  a 
subsequent  partition  between  the  husband's 
grantee  and  the  other  tenant,  her  right  to 
dower  was  not  reatrlcted  to  the  portion  set  off 
to  such  grantee. 

And  in  Mosher  v.  Mosher,  32  Me.  414,  where 
one  tenant  in  common  was  indebted  to  the 
other  at  the  time  they  executed  deeds  of  par- 
tition, and  for  the  purpose  of  paying  the  Indebt- 
edness conveyed  to  him  a  greater  share  of  the 
estate  than  he  would  otherwise  have  been  en- 
titled to,  it  was  held  that  such  partition  did  not 
restrict  the  widow  of  either  tenant  to  dower  to 
the  share  assigned  or  conveyed  to  her  husband, 
as  a  partition  to  have  such  effect  must  be  equal 
and  unaffected  by  extraneous  considerations. 

X.  Deed  by  pereon  under  disability. 

In  the  following  cases  it  was  held  that  the 
execution  of  a  partition  deed  by  a  tenant  In 
common  Is  not  an  alienation  of  the  land  within 
the  meaning  of  a  statute  prohibiting  a  widow 
under  subsequent  coverture  from  alienating 
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land  inherited  from  her  former  husband. 
MIckels  V.  Ellsesser,  149  Ind.  416,  49  N.  B. 
378;  Bumgardner  v.  Edwards,  85  Ind.  117. 

In  Mickels  v.  Ellsesser,  149  Ind.  415,  49  N. 
B.  873,  It  was  held  that  a  partition  deed  made 
by  a  cotenant  during  coverture  will  be  upheld 
as  binding  when  fairly  and  equally  made,  and 
free  from  fraud,  as  parties  may  voluntarily  do 
that  which  the  law  would  have  compelled  them 
to  do  had  an  action  been  brought  for  that  pur- 
pose. 

To  the  same  effect  was  Amey  v.  Cockey,  78 
Md.  297,  20  Atl.  1071,  where  the  court  refused 
to  disturb  a  partition  deed  in  the  absence  of 
evidence  to  impeach  its  fairness  and  equality, 
although  one  of  the  parties  was,  at  the  time  of 
executing  It,  under  the  disability  of  Infancy  and 
coverture. 

In  Ernst  v.  SSerbe,  2  Legal  Chron.  129,  It  was 
held  that  a  partition  among  heirs  is  not  a  con- 
veyance of  real  estate  within  the  meaning  of 
the  statute  requiring  the  husband  of  a  feme 
covert  to  join  in  a  conveyance  of  her  real  to- 
Ute. 

A  voluntary  partition  creates  no  new  or  ad- 
ditional title,-  and  the  restrictions  of  a  statute 
prohibiting  a  widow  during  subsequent  cover- 
ture from  alienating  the  land  acquired  from  her 
deceased  husband,  applies  with  the  same  force 
to  the  share  in  such  land  conveyed  to  her  by 
her  cotenant  on  the  partition,  as  it  did  to  her 
undivided  share  prior  to  the  partition.  'Mickels 
V.  Ellsesser,  149  Ind.  415,  49  N.  E.  373. 
Deed  between  husband  and  wife. 

A  partition  deed  executed  between  a  husband 
and  wife  Is  void.  Krissell  v.  Bosler,  19  Mo. 
448. 

XI.  Egfecution  of  deed. 

a.  Deed  not  executed  by  all  the  partiee  to  41. 

A  partition  deed  is  not  binding  upon  any  of 
the  parties  to  it  unless  executed  by  all  of  them. 
Emertc  v.  Alvarado,  64  Cal.  629,  2  Pac.  418; 
Tewkabury  v.  O'Conneli,  21  Cal.  60 ;  Stuart  v. 
Baker,  17  Tex.  417. 

And  the  fact  that  the  parties  who  neglected 
to  execute  it  have  so  acted  in  relation  to  the 
property  since  the  partition  as  to  estop  them 
from  denying  It  will  not  validate  It  so  as  to 
make  it  enforceable  against  those  who  executed 
the  deed.     Tewksbury  v.  O'Conneli,  21  Cal.  60. 

b.  Defective  execution. 

In  a  Texas  case  it  was  held  that,  a  parol 
partition  being  valid,  a  partition  deed  executed 
by  a  married  woman  is  valid,  though  not  prop- 
erly acknowledged  by  her.  Ikard  v.  Thompson, 
81  Tex.  285,  16  S.  W.  1019. 

The  reasoning  in  the  above  case  would  apply 
to  all  partition  deeds  executed  in  those  states 
which  hold  a  parol  partition  to  he  valid. 

And  where  one  of  the  cotenants  is  a  married 
woman,  a  partition  deed  executed  by  her  is 
valid,  when  followed  by  possession  in  severalty, 
though  no  certificate  of  the  privy  examination 
of  such  wife  is  annexed  to  the  deed.  Bryan  v. 
Stump,  8  Gratt.  241,  56  Am.  Dec.  139. 

In  Bhoad's  Estate,  3  Bawie,  420,  where  It 
was  held  that  a  partition  deed  executed  by  a 
feme  covert  is  binding  without  a  separate  ex- 
amination and  acknowledgment,  the  decision 
was  on  the  ground  that,  had  the  partition  been 
made  by  proceedings  in  court,  the  wife  would 
uot  have  been  a  necessary  party,  as  in  such 
proceedings  the  order  is  made  on  a  petition  by 
the  husband  in  right  of  his  wife. 

XII.  Effect  on  judgment  and  mortgage  lieuM. 

Where  one  holding  a  mortgage  on  an  undl- 
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Tided  half  Interest  In  a  tract  of  land  Joins  with 
his  mortgagor  in  a  partition  deed,  for  the  pur- 
pose of  releasing  the  portion  conveyed  to  the 
mortgagor's  cotenant  from  the  lien  of  the  mort- 
gage, he  does  not  thereby  discharge  any  part  of 
the  mortgagor's  estate  from  the  mortgage,  but 
the  lien  attaches  to  the  entire  portion  set  ofT 
to  the  mortgagor.  Torrey  v.  Cook,  116  Mass. 
163 ;  Bradley  ▼.  Fuller,  23  Pick.  1. 

In  Port  T.  Parflt,  4  Wash.  8Q9.  80  Pac.  828, 
It  was  held  that  a  provision  of*  the  Code,  that 
where  lands  are  partitioned  by  Judicial  pro- 
ceedings a  lien  on  the  undivided  interest  is 
thereby  transferred  to  the  share  assigned  to 
the  one  holding  such  interest,  applies  to  a  case 
where  the  partition  is  by  act  of  the  parties. 

In  the  absence  of  fraud  the  mortgagee  of 
the  undivided  share  of  a  tenant  in  common  in 
realty  is  bound  by  a  partition  deed  executed  by 
the  cotenants,  and  his  mortgage  follows  the 
separation,  and  attaches  to  the  share  allotted 
to  the  mortgagor.     Long's  Appeal,  77  Pa.  151. 

The  lien  of  a  Judgment  upon  the  undivided 
■hare  of  a  tenant  in  common  in  land  is  not 
Affected  by  a  voluntary  partition  of  the  land. 
In  this  case  an  attempt  was  made  to  apply  to 
the  lien  of  the  Judgment  the  rule  applicable  to 
the  Inchoate  right  of  the  wife  to  dower  In  par- 
titioned lands.  EmsoD  v.  Polhemus,  28  N.  J. 
Kq.  430. 

In  Sharpe  v.  Davis,  76  Ind.  17,  where  ten- 
ants In  common  in  two  separate  farms  located 
In  different  counties  partitioned  the  same  by 


each  taking  a  farm,  one  tenant  conveying  to  the 
other  his  undivided  half  Interest  in  the  farm 
allotted  to  his  cotenant,  while  that  tenant  con- 
veyed his  undivided  half  interest  In  the  other 
farm  to  the  wife  and  daughter  of  his  cotenant, 
the  court  held  that  a  Judgment  recovered 
against  the  husband,  and  which  was  a  lien 
upon  his  undivided  half  interest  at  the  time  of 
the  partition,  did  not  attach  to  the  undivided 
half  conveyed  to  his  wife  and  daughter.  This 
was  on  the  ground  that  the  tenant  took  no 
Utle  under  the  deed,  but  that  the  title  vested 
in  bis  wife  and  daughter.  As  to  the  soundness 
of  this  ruling,  see  sspra,  I. 

XIII.  Parol  evidence  to  ehoto  nature  of  deed. 

Where  a  partition  deed  to  one  of  the  ten- 
ants in  common,  conveying  his  share  of  the 
estate,  recites  a  money  consideration,  evidence 
is  admissible  to  show  that  in  fact  no  money 
was  paid,  and  that  the  deed  was  merely  for 
the  purpose  of  dividing  the  land.  Carter  v. 
Day,  59  Ohio  St.  96,  51  N.  B.  967. 

Parol  evidence  Is  admissible  to  show  that  a 
deed  which  is  apparently  an  absolute  one  is,  in 
reality,  a  partition  deed  between  coparceners, 
as  such  a  deed  Is  not  a  conveyance  within  the 
meaning  of  the  rule  declaring  that  the  declara- 
tions of  a  grantee  in  an  absolute  deed  are  not 
admissible  for  the  purpose  of  showing  an  es- 
tate less  than  a  fee.  Dooley  v.  Baynes,  86  Va. 
644,  10  8.  B.  974.  C.  W.  P. 
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•1.  A  cashier's  eheek,  belnv  merely  m. 
1»tll  of  exehanve  drawn  by  a  bank  upon 
Itself,  and  accepted  in  advance  by  the  act  of 
Ita  issuance,  Is  not  subject  to  countermand, 
like  an  ordinary  check,  and  the  relations  of 
the  parties  to  such  an  instrument  are  analo- 
fpoua  to  those  of  the  parties  to  a  negotiable 
promissory  note  payable  on  demand. 

C  Both  under  elemeBtAry  t^rlnelples 
of  the  lAvr  of  eontraets  and  by  the  pro- 
Tialons  of  i  59  of  chapter  100  of  the  Civil 
Code  (Rev.  Codes  1899),  the  title  of  an  in- 
dorser  of  a  negotiable  note  Is  defective  when 
the  consideration  for  the  Indorsement  is  un- 
lawful, or  where  the  indorsement  is  procured 
by  unlawful  means. 

S.  PaTment  of  a  neffotlable  instra- 
■seat,  to  effect  a  dUchar^e,  must  be 
made  to  the  rightful  bolder  or  his  authorized 
agent;  but  the  mere  possession  of  such  an  In- 
strument Indorsed  by  the  payee  In  blank  is 
prima  facie  evidence  of  the  holder's  right  to 
demand  and  receive  payment,  and  payment 

•Headnotes  by  Touno,  J. 


Note. — For  another  case  holding  that  cash- 
ier's check  is  a  negotiable  Instrument,  see 
Henry  v.  AHen  (N.  Y.)  36  L.  R.  A.  658. 

As  to  effect  of  cashier's  check  to  give  prefer- 
ence to  depositor  in  funds  In  hands  of  receiver, 
see  Clark  v.  Chicago  Title  &  T.  Co.  (111.)  53 
L.  B.  A.  232. 

As  to  right  to  recover  on  gambling  contracts, 
67  L.  R.  A. 


to  suoh  holder  will  discharge  the  instrument, 
when  made  in  good  faith,  and  In  ignorance  of 
facts  which  impair  the  holder's  title. 

4.  Under  the  statatea  of  this  state 
ffamblinff  Is  expressly  prohibited.  It 
is  accordingly  held,  that  the  indorsement, 
and  delivery  of  a  cashier's  check'by  the  payee 
to  a  gambler  in  payment  for  chips  to  be  used 
In  a  gambling  game  does  not  make  such  gam- 
bler a  holder  In  due  course,  and  his  title  so 
acquired  is  defective. 

5.  The  rale  tha.t  aonrts  of  law  and 
eqnity  will  leave  the  parties  to  pro- 
hibited transactions  where  their  an- 
lawfal  acts  have  placed  them,  so  far 
as  the  same  are  executed,  does  not  author- 
ize an  indorsee  who  has  procured  the  in- 
dorsement of  a  negotiable  Instrument  In  a 
gambling  transaction  to  rely  upon  the  in- 
dorsement so  procured,  either  against  the 
indorser  or  the  maker  of  the  instrument. 
Neither  will  It  prevent  the  payee  of  the  instru- 
ment which  has  been  so  Indorsed  from  en- 
forcing payment  against  the  maker,  for  the. 
obvious  reason  that  the  contract  which  the 
latter  enforces  is  not  tainted  with  the  unlaw- 
ful transaction. 

O.  The  plaintiff  In  this  action  seeks 
to  recover  on  a  cashier's  checlc  Is- 
sued to  blm  by  the  defendant  which  check 
he  Indorsed  and  delivered  to  a  gambler  in 
payment  for  ehlps  to  be  used  In  playing  a 


see.  In  this  series,  Sprague  v.  Warren  (Neb.) 
3  L.  R.  A.  679,  and  note;  Harvey  v.  Merrill 
(Mass.)  5  L.  R.  A.  200;  Snoddy  v.  American 
Nat.  Bank  (Tenn.)  7  L.  R.  A.  705 ;  Jackson  v. 
City  Nat.  .Bank  (Ind.)  9  L.  R.  A.  657;  White 
V.  Wilson  (Ky.)  87  L.  R.  A.  197 :  Olson  v.  Saw- 
yer Goodman  Co.  (Wis.)  53  L.  R.  A.  648;  and 
Appleton  V.  Maxwell  (N.  M.)  55  L.  R.  A.  93. 
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roulette  wheel.  The  check  was  thereafter 
paid  to  the  gambler  by  the  defendant.  We 
find  there  is  substantiai  evidence  in  the  rec- 
ord to  sustain  the  finding  of  the  Jury  that  the 
defendant  had  notice  of  the  defect  in  the 
gambler's  title  prior  to  mailing  such  payment, 
and  therefore  hold  that  it  was  dot  error  for 
the  trial  court  to  oyerrule  defendant's  mo> 
tion  for  a  new  trial,  based  upon  the  insuffi- 
ciency of  the  evidence  as  to  notice. 

(October  26,  1901.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Richland  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a 
cashier's  check  issued  by  defendant.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  PHroell  A  Bradley,  for  appel- 
lant: 

It  wiuB  plaintiff's  duty  to  disclose  to  the 
bank  every  reason  known  to  him  for  asking 
the  bank  to  refuse  to  pay  the  check,  and  if 
he  did  not  do  so,  and  the  bank  would  have 
been  bound  not  to  pay  the  check  if  he  had 
done  so,  plaintiff  is  suffering  the  result  of 
his  own  laches  and  neglect. 

Watson  v.  WaZher,  23  N.  H.  471;  Hatch 
V.  Whitey  22  Pick.  518;  Lamphere  v.  Cotceti, 
42  Vt.  175. 

The  burden  of  proof  was  on  him  to  show 
that  Maxwell  was  not  a  bona  fide  holder. 

Penn  Bank  v.  Frankish,  91  Pa.  339. 

The  cashier's  check  in  controversy  is  a 
bill  of  exchange  drawn  by  the  drawer  upon 
itself,  and  this  is  equivalent  to  acceptance. 

1  Dan.  Neg.  Inst.  444;  1  Parsons,  Notes 
ft  Bills,  288;  2  Randolph,  Com.  Paper,  588; 
Hasey  v.  White  Pigeon  Beet  Sugar  Co.  1 
Dougl.  (Mich.)  193;  Cunningham  v.  Ward- 
well,  12  Me^  406. 

A  bank  issuing  a  cashier's  check  has  ac- 
cepted it  in  advance,  and  is  liable  to  pay  it 
to  the  payee,  or  to  any  person  to  whom  the 
payee  has  transferred  it  by  indorsement. 

Byles,  Bills,  198;  Chitty,  Bills,  347;  1 
Dan.  Neg.  Inst.  462;  Thornton  v.  Dick,  4 
Esp,  270;  Andressen  v.  First  Nat.  Bank,  1 
McCrary,  252. 

It  stood  on  the  same  basis  as  a  certified 
check. 

Morse,  Banks  &  Banking,  §  399. 

The  contract  which  arose  in  the  gambling 
transaction  and  upon  which  the  rights  of 
the  parties  to  this  action  must  be  deter- 
mined was  an  executed,  and  not  an  unexe- 
cuted, contract. 

3  Am.  &  Eng.  Enc.  Law,  Ist  ed.  p.  824, 
note  3. 

H  the  contract  is  still  executory,  the  prom- 
isor is  left  undisturbed  in  the  possession  of  | 
the  money  or  other  property  which  he  | 
agreed  to  pay  or  transfer;  if  the  contract  is  i 
executed,  the  promisee  is  left  undisturbed  | 
in  the  possession  of  the  money  or  other  | 
property  which  has  been  paid  or  transferred 
to  him.  I 

Pom.  Eq.  Jur.  §  939 ;  Myers  v.  Meinrath,  I 
101   Mass.   .36(),   3   Am.   Rep.   368:    Kerr  v.  i 
Bimie.  25   Ark.   225:    Ager  v.   Duncan.   50] 
Cal.  325;  Howell  v.  Fountain,  3  Ga.  176,  46 
57  L.  R.  A. 


Am.  Dec.  415;  Morris  v.  Philpof,  11  Ind. 
447:  Nudd  v.  Burnett,  14  Ind.  25;  Dumont 
V.  Dufore,  27  Ind.  263 ;  Worcester  v.  Eaton^ 
11  Mass.  368;  Clarke  v.  Omaha  d  8.  W.  It. 
Co.  5  Neb.  314;  Bly stone  v.  Bly stone,  51 
Pa.  373;  Hill  v.  Freeman,  73  Ala.  200,  49 
Am.  Rep.  48;  Adams  v.  Barrett,  5  Ga.  404; 
Levei-oos  v.  Bets,  52  Minn.  259,  53  N.  W. 
1155:  Reed  v.  Bond,  96  Mich.  134,  55  N. 
W.  619;  Kahn  v.  Walton,  46  Ohio  St.  195, 
20  N.  E.  203;  Coivlcs  v.  Raguet,  14  Ohio, 
38;  TJiomas  v.  Cronise,  16  Ohio,  54. 
On  petition  for  rehearing. 

Neither  party  to  an  illegal  contract  will 
be  aided  by  the  courts  either  to  set  it  aside 
or  to  enforce  it^ 

Rosenhaum  v.  Hayes,  10  N.  D.  311,  86 
N.  W.  973;  Reed  v.  Bond,  96  Mich.  134,  55 
N.  W.  619;  Jackson  ex  dem.  Malin  v.  Onm- 
sey,  16  Johns.  189;  Ager  v.  Duncan,  50  Cal. 
325:  Ybarra  v.  Lorenzana,  53  Cal.  197. 

Messrs.  Freerki  Sb  Freerks,  for  re- 
spondent : 

The  bare  indorsement  or  assignment  of 
the  check  did  not  operate  as  an  assignment 
of  the  $200  in  funds  against  which  it  was 
drawn,  in  the  bank's  possession. 

2  Dan.  Neg.  Inst.  §  1623. 

Not  operating  as  an  assignment  of  the 
funds,  the  indorsement  and  delivery  of  the 
paper  delivered  nothing  of  value,  until  the 
money  was  i>aid  thereon  by  the  bank,  and 
the  contract  in  this  sense  was  executory. 

Rev.  Code,  §  3919. 

While    in    an    intoxicated    condition    the 

Slaintiff  was  induced  to  gamble,  and  to  in- 
orse  and  deliver  the  check  in  question  to 
Maxwell,  for  gambling  chips  received  and 
lost  to  the  amount  of  $200.  This  transac- 
tion was  wholly  void,  being  against  the  stat- 
utes of  this  state,  and  against  public  mor- 
als, and  entirely  without  legal  considera- 
tion, and  his  right  of  action  against  the  de- 
fendant was  not  affected  thereby. 

Rev.  Codes,  3873. 

Wagering  contracts  are  void. 

Dou}S  V.  Glaspel,  4  N.  D.  251,  60  N.  W. 
60. 

The  courts,  being  established  to  conserve 
the  law,  good  morals,  and  the  due  order  of 
society,  cannot  lend  their  aid  to  parties  con- 
spiring to  impede  these  objects.  Therefore, 
a  consideration  immoral,  illegal,  or  con- 
trary to  public  policy,  will  not  support  a 
contract. 

Widoe  V.  Webb,  20  Ohio  St.  431,  5  Am. 
Rep.  664;  Stoutenburg  v.  Lybrand,  13  Ohio 
St.  228;  Stemburg  v.  Boumian,  103  Maas. 
325;  Tucker  v.  West,  29  Ark.  386;  Bailey 
V.  Bussing,  28  Conn.  455;  Hennessey  v. 
Hill,  52  111.  281;  Ives  v.  Bosley,  35  Md.  262, 
6  Am.  Rep.  411;  Ha/rwood  v.  Knapper,  50 
Mo.  456 ;  Porter  v.  Jones,  52  Mo.  399. 

All  contracts  which  provide  that  anything 
shall  be  done  which  is  distinctly  prohibited 
by  law,  or  morality,  or  public  policy,  are 
void. 

2  Parsons,  Contr.  p.  746;  Congress  d  S. 
Spring  Co.  v.  Knowlton,  103  U.  S.  50,  26 
L.  ed.  347. 

If  money  has  been  paid,  or  goods  have 
been  delivered,  under  an  unlawful  contract^ 
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'Which  remains  in  other  respects  executory, 
the  party  paying  the  money  or  delivering 
the  goods  may  re]^udiate  the  transaction, 
and  recover  back  his  money  or  goods.  The 
miction  is  then  founded,  not  upon  the  unlaw- 
ful agreement,  but  upon  its  disaffirmance. 

Congress  d  E.  Spring  Co,  v.  Knowlton, 
103  U.  S.  60,  26  L.  ed.  347;  Vischer  v. 
Yates,  11  Johns.  23;  Jennings  v.  Reynolds ^ 
A  Kan.  110;  Reynolds  v.  McKinney,  4  Kan. 
«4,  89  Am.  Dec.  602;  Cleveland  v.  Wolff,  7 
Kan.  18.5;  2  Parsons,  Contr.  p.  139;  Stacy 
-v.  Foss,  19  Me.  335,  36  Am.  Dec.  765;  Tarle- 
ton  V.  Baker,  18  Vt.  9,  44  Am.  Dec.  358; 
Wheeler  v.  Spencer,  15  CJonn.  28;  Moore  v. 
Grippe,  20  N.  J.  L.  263;  McAllister  v,  Hoff- 
man, 16  Serg.  &  R.  147,  16  Am.  Dec.  656; 
I'orrcsi  V.  Hart,  7  N.  C.  (3  Murph.)  458; 
W6od  V.  Wood,  7  N.  C.  (3  Murph.)  172; 
Sates  V.  Lancaster,  10  Humph.  134,  51  Am. 
Dec.  696;  Perkins  v.  Hyde,  6  Yerg.  288; 
JShackleford  v.  Ward,  3  Ala.  37,  36  Am.  Dec. 
-435;  Wood  v.  Duncan,  9  Port.  (Ala.)  227; 
-Jeffrey  v.  Ficklin,  3  Ark.  227,  36  Am.  Dec. 
456;  Humphreys  v.  Magee,  13  Mo.  435; 
Barrett  v.  Neill,  Wright  (Ohio)  472;  Mor- 
Sfan  V.  Qroff,  4  Barb.  527. 

Tounst  J;  delivered  the  opinion  of  the 
<ourt: 

The  plaintiff  in  the  action,  John  Drinkall, 
«eeks  to  recover  from  the  defendant,  the  Mo- 
Tins  State  Bank,  a  state  banking  corpora- 
tion organized  under  the  banking  laws  of 
this  state,  and  doing  business  in  Uie  village 
•of  lAdgerwood,  the  sum  of  $200  and  inter- 
•est,  as  due  and  unpaid,  on  a  certain  cash- 
ier's check  or  certificate  of  deposit  issued 
by  the  defendant  to  the  plaintiff  on  the  18th 
<day  of  December^  1899.  The  defense  inter- 
posed is  payment  to  the  holder  and  owner 
thereof  in  due  course  of  business.  The  case 
WSLS  tried  to  a  jury,  and  a  verdict  returned 
ior  plaintiff  for  the  full  amount  claimed. 
Defendant  moved  for  a  new  trial.  This 
was  denied,  and  judgment  was  entered  on 
the  verdict.  The  defendant  appealed  from 
the  judgment,  and  assigns  for  review  in  this 
■court  the  same  errors  which  were  relied 
upon  in  the  trial  court  in  its  motion  for  a 
jiew  trial. 

The  complaint,  in  substance,  alleges  that 
•on  the  18th  day  of  December,  1899,  the 
plaintiff  deposited  with  the  defendant  bank 
in  Lidgerwood  the  sum  of  $200;  that  the 
•defendant  issued  therefor  and  delivered  to 
plaintiff  its  certificate  of  deposit  or  cash- 
ier's check,  dated  on  that  day,  and  payable 
to  plaintiff  on  demand;  that  on  the  30th 
•day  of  December  thereafter  he  duly  demand- 
kd  of  defendant  the  payment  of  the  sum  of 
•$200  represented  by  said  certificate  of  de- 
posit or  cashier's  check;  that  defendant  re- 
fused, and  still  refuses,  to  pay  the  same, 
-and  has  not  paid  the  same,  or  any  part 
thereof.  The  complaint  further  alleges 
that  after  receiving  said  check,  and  on  the 
«ame  day,  he  went  to  the  place  of  business 
of  Ralph  Maxwell  and  William  Van  Dorn, 
in  Ltdgerwood,  where  he  became  intoxicated, 
«nd  while  so  intoxicated  he  was  induced  by 
€aid  ^laxwell  and  Van  Dorn  to  gamble  and 
^7  L.  R.  A. 


take  part  in  a  game  of  chance  played  by 
means  of  an  instrument  known  as  a  "rou- 
lette wheel;"  that  he  played  at  said  game 
of  chance,  and  wagered  large  sums  of  money 
thereon ;  that  for  the  purpose  of  playing  the 
same  he  was  induced  to  indorse  and  did  in- 
dorse the  check  in  question,  and  delivered 
the  same  to  the  said  Maxwell  for  the  pur- 
pose of  paying  money  lost  by  plaintiff,  and 
claimed  to  have  been  won  by  said  Maxwell 
and  Van  Dorn.  in  said  gambling  transac- 
tion; tiiat  on  the  following  day,  to  wit,  De- 
cember 19,  1809,  and  prior  to  the  presenta- 
tion of  said  check  to  defendant  for  payment, 
the  plaintiff  notified  the  defendant  of  the 
facts  in  reference  to  the  loss  of  said  check 
and  of  the  possession  thereof  by  Maxwell 
and  Van  Dorn,  and  instructed  said  defend- 
ant not  to  pay  the  same  when  presented. 
The  answer  admits  the  deposit  of  the  mon- 
ey by  plaintiff,  and  the  issuance  of  the 
cashier's  check  as  alleged  in  the  complaint, 
but  by  a  denial  places  in  issue  the  facts  as 
to  the  loss  and  notice  of  loss  of  the  check  al- 
leged in  the  complaint,  and  alleges  that 
"said  cashier's  check  was,  on  or  about  the 
10th  day  of  December,  1899,  presented  to 
the  defendant  in  the  usual  course  of  busi- 
ness for  payment,  by  the  then  holder  and 
owner  of  said  check,  properly  indorsed  by 
the  signature  of  plaintiff  upon  the  back  of 
said  check,  and  was,  by  said  defendant,  in 
the  usual  course  of  business,  paid  to  the 
holder  of  said  check."  This  appeal  pre- 
sents for  review  the  order  overruling  de- 
fendant's motion  for  a  new  trial,  which  in- 
volves a  consideration  of  the  grounds  upon 
which  the  motion  was  based.  The  errors 
specified  in  the  statement  of  case  on  which 
the  motion  was  made  are  eighteen  in  num- 
ber. They  need  not  be  discussed  separate- 
ly. So  far  as  they  are  important  to  a  re- 
view of  tiie  order  denying  the  motion  for  a 
new  trial  they  are  disposed  of  by  our  con- 
clusion on  the  questions  which  we  shall 
hereafter  discuss. 

Before  taking  up  the  consideration  of  the 
questions  presented  by  the  assignments  of 
error,  a  brief  statement  of  facts  is  neces- 
sary. It  is  established  by  undisputed  evi- 
dence that  on  the  18th  day  of  December, 
1890,  the  plaintiff,  Drinkall,  deposited  in 
the  defendant  bank  in  Lidgerwood  the  sum 
of  $200,  and  received  therefor  the  cashier's 
check  in  suit,  which  check  was  signed  by  the 
assistant  cashier  of  the  bank,  drawn  on 
said  bank,  and  made  payable  in  terms  to 
the  plaintiff.  Thereafter,  and  in  the  even- 
ing of  the  same  day,  Drinkall  went  to  a 
gambling  house  in  Lidgerwood,  which  was 
operated  by  Ralph  Maxwell  and  William 
Van  Dorn,  which  is  known  in  the  record  as 
"Maxwell's  Blind  Pig,"  where  he  drank 
sufficient  liquor  to  render  him  intoxicated, 
and  while  so  intoxicated  he  was  invited  in- 
to a  rear  room  in  the  building  by  Van  Dorn, 
and  tliere  engaged  in  the  gambling  game 
operated  by  the  gambling  device  known  as  a 
"roulette  wheel."  When  he  entered  their 
place  of  business,  he  had  in  his  possession 
$28  in  money  and  the  csishier's  check  in 
question.     During  the  progress  of  the  game 
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he  exchanged  his  ready  cash  for  chips,  and 
when  they  were  exhausted,  which  was  at 
about  11  o'clock  p.  m.,  at  the  request  of 
Van  Dorn,  he  sigpied  his  name  upon  the 
back  of  the  check  in  question,  and  delivered 
the  same  to  said  Maxwell  in  exchange  for 
more  chips  and  some  money  to  be  used  in 
playing  said  fame.  At  2  o'clock  in  the 
morning  Drinkall  was  without  money, 
check,  or  chips.  The  wheel  was  stopped, 
and  Drinkall,  whose  condition  was  unsteady 
from  frequent  libations*  during  the  progress 
of  the  game,  was,  at  Maxwell's  request^  giy- 
en  anouier  drink,  and  led  upstairs,  and  put 
to  bed.  Before  doing  this.  Maxwell  had 
him  again  write  his  name  on  the  check,  his 
former  signature  not  being  satisfactory.  On 
the  morning  of  the  10th,  Maxwell  presented 
the  check  at  the  bank's  office,  duly  indorsed 
by  himself,  and  the  same  was  paid  in  full 
by  the  defendant.  As  to  the  foregoing  facts 
there  is  no  controversy.  They  establish  the 
deposit  by  plaintiff,  the  issuance  to  him  of 
the  check  in  question,  the  transfer  of  the 
check  by  indorsement  to  Maxwell  and  Van 
Dorn  in  a  gambling  transaction,  and   the 

Saynient  of  Uie  same  to  said  Maxwell  by  the 
efendant. 

One  of  appellant's  contentions  is  that  "the 
evidence  is  insufficient  to  show  that  the 
bank  had  knowledge  or  notice  of  sufficient 
facts  to  put  it  on  inquiry  as  to  the  invalidi- 
ty of  plaintiff's  indorsement  of  the  cashier's 
check  or  of  the  illegality  or  insufficiency  of 
the  consideration  upon  which  such  indorse- 
ment was  made,"  and  that,  therefore,  it  was 
error  to  deny  the  motion  for  a  new  trial  on 
this  ground  alone.  Before  referring  to  the 
evidence  as  to  notice  to  the  defendant,  it  is 
important  to  determine  the  legal  rights  and 
obligations  of  the  parties  to  the  instrument, 
and  with  that  end  in  view  we  will  consider 
in  order  (1)  the  character  of  the  cashier*s 
check  upon  which  the  plaintiff  bases  his 
cause  of  action;  (2)  the  legal  effect  of  the 
indorsement  made  in  the  gambling  transac- 
tion, and  (3)  the  duty  of  the  defendant  as 
to  payment  of  the  cashier's  check. 

A  cashier's  check,  so  called,  differs  radi- 
cally from  an  ordinary  check.  The  latter 
is  merely  a  bill  of  exchange  drawn  by  an  in- 
dividual on  a  bank,  payable  on  demand;  or, 
in  other  words,  it  is  an  order  upon  a  bank 
purporting  to  be  drawn  upon  a  deposit  of 
funds,  for  the  payment  of  a  certain  sum  of 
money  to  a  person  named,  or  to  order  or 
bearer,  on  demand.  As  between  himself 
and  the  bank,  the  drawer  of  the  check  has 
the  power  of  countermanding  his  order  of 
payment  at  any  time  before  the  bank  has 
paid  it,  or  committed  itself  to  pay  it.  5 
Am.  ft  Rng.  Enc.  Law,  2d  ed.  p.  1079,  and 
cases  cited.  When  the  check,  however,  is 
certified  by  the  bank,  the  power  of  revoca- 
tion by  the  drawer  ceases,  and  the  bank 
becomes  the  debtor.  1  Morse,  Banks  A 
Banking,  §§  398,  399.  A  cashier's  check  is 
of  an  entirely  different  nature.  It  is  a  bill 
of  exchange,  drawn  by  the  bank  upon  itself, 
and  is  accepted  by  the  act  of  issuance;  and, 
of  course,  the  right  of  countermand,  as  ap- 
plied to  ordinary  checks,  does  not  exist  as 
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to  it.  2  Bandolph,  Com.  Paper,  |  588;  1 
Dan.  Neg.  Inst.  444;  1  Parsons,  Notes  & 
Bills,  288.  The  bank,  in  such  case,  is  the 
debtor,  and  its  obligation  to  pay  the  cash- 
ier's  check  ia  like  that  of  the  maker  of  any 
other  negotiable  instrument  payable  on  de- 
mand. As  applied  to  the  case  under  con- 
sideration, the  rights  and  obligations  of  the 
plaintiff  and  defendant  as  to  the  cashier's 
check  in  question  were  those  of  a  payee  and 
maker  of  a  negotiable  promissory  note  pay- 
able on  demand. 

What  was  the  legal  effect  of  plaintiff's  in* 
dorsement,  being  based  upon  a  gamblinj^ 
transaction?  The  solution  of  this  ques- 
tion, under  the  authorities,  is  difficult,  by 
reason  of  the  difference  in  statutes  on  the 
subject,  and  also  because  .of  the  conflict  in 
the  common  law,  both  in  England  and  the 
United  States.  At  early  common  law  in 
England,  gambling  contracts,  when  fair  and 
free  from  cheating,  were  assumed  by  the 
courts,  without  discussion,  to  be  valid. 
Later  the  courts  were  disinclined  to  enter- 
tain actions  based  on  gambling  contracts;, 
but  still  later  they  returned  to  the  original 
rule  that  such  contracts  were  valid  and  ac^ 
tionable,  excepting  therefrom,  however,  cer- 
tain classes  of  wagering  contracts.  In  the 
United  States,  in  a  number  of  the  states  it 
is  held  that  the  common  law  of  England  up- 
on gambling  contracts  is  unsuitc^  to  the 
conditions  and  institutions,  and  that  all 
gambling  contracts  are  void  by  their  com- 
mon law.  In  others  it  is  held  Uiat  the  Eng- 
lish statutes  against  gambling  passed  prior 
to  the  American  Revolution  are  in  force  in 
their  jurisdiction  as  common  law,  or  a» 
adopted  by  statute  in  general  terms.  Still 
another  class  of  states  hold  that  the  com- 
mon law  of  England  on  the  subject  of  gam- 
bling contracts  is  in  force,  and  that  gam- 
bling contracts  not  of  the  forbidden  daasee 
are  valid,  and  enforceable  by  their  common 
law.  See  cases  cited  in  14  Am.  &  Eng.  Enc. 
I^w,  2d  ed.  pp.  586-590.  In  Illinois,  under 
the  peculiar  statute  of  that  state,  it  has 
been  held  that  an  indorsement  of  commer- 
cial paper  on  a  gambling  consideration  ia 
void,  and,  although  in  the  hands  of  an  in- 
nocent holder  for  value,  the  legal  conse- 
quence of  suoh  an  indorsement  is  of  no  more 
effect  than  a  forged  indorsement  {Chapin. 
V.  Dake,  57  111.  295,  11  Am.  Rep.  15)  ;  and 
the  property  in  the  instrument  remains  in 
the  payee  unaffected  by  such  indorsement. 
(Commercial  Nat,  Bank  v.  Spaids,  8  111. 
App.  493).  So,  also,  under  the  statutes  of 
Mississippi  declaring  all  gambling  contracta 
utterly  void,  the  maker  of  a  note  payable  to> 
an  individual  named  or  bearer,  when  sued 
by  another  than  the  party  named  as  payee,, 
may  successfully  defend  by  showing  that  the 
plaintiff  won  the  note  on  a  wager.  Holman- 
V.  RingOj  36  Miss.  690;  McAuley  v.  Mardis, 
Walk.  (Miss.)  307;  Adams  v.  Rowan,  a 
Smedes  &  M.  624;  Luoaa  y.  Waul,  12 
Smedes  &  M.  157;  Martin  v.  Terrell,  1^ 
Swedes  ft  M.  671;  Smitlier  v.  Keys,  30 
Mis<9.  179.  The  same  is  true  under  the 
Iowa  statute,  and  a  promissory  note  so  giv- 
en is  void  even  in  the  hands  of  an  innocent 
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holder  for  value.  Traders'  Bank  ▼.  Alsop, 
64  Towa,  97,  19  N.  W.  863.  See  also  Conk- 
Un  V.  Roberts,  36  Conn.  461;  Bwinney  v. 
Kdtcards,  8  Wyo.  54,  55  Pac.  306.  In  this 
state  there  is  no  statute  declaring  in  ex- 
press terms  that  all  contracts  in  further- 
ance of  gambling  are  yoid,  as  in  the  above 
states.  But  gaming  itself  is  made  unlawful 
by  chapter  37  of  the  Penal  Code  (Rev. 
Codes  1809),  which  chapter,  in  its  prohibi- 
tions, extends  to  the  game  at  which  the 
plaintiff  herein  lost  the  check  in  suit.  It 
is  entirely  clear,  and,  indeed,  it  is  not  con- 
troverted, that  the  transaction  in  which  the 
indorsement  of  the  note  by  plaintiff  to 
Maxwell  was  made  was  one  prohibited  by 
express  law,  and  that  the  consideration  for 
such  indorsement  was  ill^al.     Of  what  le- 

fal  effect,  then,  we  may  ask,  was  the  in- 
orsement?  Did  it  have  the  effect  of  trans- 
ferring the  check  to  Maxwell  as  to  an  inno- 
cent purchaser,  and  enable  him  to  legally 
enforce  payment  from  defendant,  notwith- 
standing the  unlawful  means  by  which  the 
possession  and  indorsement  were  obtained? 
Defendant's  counsel  contend  that  it  did  have 
such  effect,  and  that^  had  the  defendant  re- 
fused to  pay  him,  it  could,  under  the  law, 
have  been  compelled  to  do  so,  even  though  it 
had  notice  of  the  entire  gambling  transac- 
tion. This  contention  we  cannot  sustain. 
It  is  not,  however,  without  specious  reason 
and  respectable  authority  to  support  it. 
The  well-settled  rule  of  law  and  equity  is 
invoked  by  the  defendant^  In  pari  delicto 
potior  est  conditio  possidentis,  under  which 
neither  party  to  an  illegal  contract  may  be 
aided  by  the  courts,  either  to  set  it  aside  or 
enforce  it;  or,  as  was  said  in  Roll  v.  Rag- 
uct,  4  Ohio,  400,  22  Am.  Dec.  759:  "When- 
ever an  agreement  appears  to  be  illegal, 
immoral,  or  against  public  policy,  a  court 
of  justice  leaves  the  parties  as  it  finds 
them;  if  the  agreement  be  executed,  the 
court  will  not  rescind  it;  if  executory,  the 
court  will  not  aid  in  its  execution."  And  in 
Attcood  V.  Fisk,  101  Mass.  363,  100  Am. 
Dec.  124:  **It  will  not  recognize  a  right  of 
action  founded  on  the  illegal  contract  in  fa- 
vor of  either  party  against  the  other."  This 
court  had  occasion  to  apply  the  rule  to  a 
Sunday  transaction,  which  was  alleged  to 
have  been  ill^al,in  Rosenhaum  v.  Uayes, 
10  N.  D.  311,  86  N.  W.  973,  and  we  there 
held  that,  so  far  as  the  transaction  was  exe- 
cuted, the  law  leaves  the  parties  where  their 
unlawful  acts  have  placed  them.  In  addi- 
tion to  the  cases  cited  in  the  opinion  in  that 
case,  see  also,  Kahn  v.  Walton,  46  Ohio  St. 
195,  20  N.  E.  203 ;  Congress  d  E,  Spring  Co. 
V.  Knowlion,  103  U.  S.  49,  26  L.  ed.  347; 
8t.  Louis,  V.  d  T,  n.  R.  Co.  v.  Terre  Haute 
d  /.  R.  Co.  145  U.  S.  393,  36  L.  ed.  748,  12 
Sup.  Ct.  Rep.  953,  15  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  999.  Under  the  same  author- 
ities, and  for  the  same  reasons,  so  far  as  it 
is  executory,  the  contract  is  not  enforcea- 
ble. 2  Pom.  Eq.  Jur.  9  939.  It  is  contend- 
ed that  the  indorsement  and  delivery  of  the 
check  in  this  case  was  an  executed  transac- 
tion, and  that,  accordingly,  under  the  fore- 
going rule,  the  plaintiff  lost  all  of  his  rights  < 
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in  the  check,  and  that  Maxwell  acquired  the- 
same.  In  support  of  this  position  counsel 
for  appellant  cite  Reed  v.  Bond,  96  Mich. 
134,  55  N.  W.  619,  and  Kahn  v.  Walton,  46 
Ohio  St.  195,  20  N.  E.  203.  Reed  v.  Bond 
is  similar  to  the  case  at  bar,  and  is  square- 
ly in  point,  and  upholds  counsel's  view.  It 
rests,  however,  upon  the  declaration  that 
the  gaming  contract  was  fully  executed. 
The  unsoundness  of  this  contention  lies  in 
the  assumption  that  the  contract  of  indorse- 
ment was  valid  and  complete.  "An  indorse- 
ment is  a  written  contract,  the  terms  of 
which,  though  usually  omitted  for  the  con- 
venience of  commerce,  are  certain,  fixed,  and 
definite,  and  not  the  less  perfectly  under- 
stood because  not  expressed  in  words."  Ity 
"like  any  other  written  promise  or  agree- 
ment, requires  two  things  besides  the  mere- 
writing  to  constitute  a  contract,  viz.,  a  de- 
livery and  a  consideration,"  and  "the  deliv- 
ery and  the  consideration  are  always  open 
to  impeachment"  (4  Am.  &  Eng.  Enc.  Law,. 
2d  ed.  pp.  485,  487,«and  cases  cited) ;  and 
the  general  rule  that  parol  evidence  is  in- 
admissible to  contradict,  vary,  or  add  to  a 
written  contract  does  not  preclude  the  ad- 
missibility of  such  evidence  to  show  the  il- 
legality of  a  contract  In  such  case  the  evi- 
dence is  not  admitted  to  vary  or  control  the- 
contract,  but  to  show  that  in  contemplatioa 
of  law,  in  consequence  of  the  proven  illegali- 
ty, no  contract  at  all  ever  had  any  exist- 
ence; that  it  was  void  ab  initio."  And  it 
is  further  held  that  "when  the  defendant 
does  not  set  ud  the  defense  of  illegality,  but 
such  illegality  appears  from  the  case  as 
made  by  either  the  plaintiff  or  the  defend- 
ant, it  becomes  the  duty  of  the  court  sua 
sponte  to  refuse  to  entertain  the  action."^ 
15  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p.  1015,  anil 
notes;  Johnson  v.  WilUard,  83  Wis.  420,  5a 
N.  W.  776.  It  is  clearljjr  the  plain  policy  of 
the  law  not  to  extend  aid  to  either  party  to 
an  unlawful  transaction,  and  to  refuse  to 
recognize  rights  or  entertain  actions  which 
arise  from  acts  which  are  under  its  condem- 
uation. 

Does  the  application  of  these  principles  to 
the  facts  of  this  case  make  Maxwell  an  in- 
dorsee in  due  course,  and  clothe  him  with 
all  of  the  riffhts  of  a  good-faith  purchaser 
for  value?  A  negative  answer  to  this  ques- 
tion must  be  given.  In  the  first  place,  the 
contract  of  indorsement  was  defective,  and 
subject  to  impeachment,  by  reason  of  the 
admitted  illegality  of  the  consideration, — 
this  upon  elementary  principles  of  the  law 
of  contracts.  The  defective  indorsement 
did  not,  in  our  opinion,  constitute  a  con- 
tract to  which  the  principle  invoked  could 
apply.  It  is  clear  that  Maxwell  could  not 
successfully  maintain  an  action  against  the 
plaintiff  upon  the  indorsement;  and  it 
would  seem  that  the  courts  would  not  aid 
him  to  enforce  payment  from  defendant  for 
the  sufficient  reason  that  his  right  of  action 
would  arise  out  of  the  indorsement  made  in 
the  unlawful  gambling  transaction.  On  the 
other  hand,  plaintiff  is  not  seeking  the  aid 
of  the  court  in  this  action  to  enforce  a  gam- 
bling contract,  or  of  any  right  growing  out 
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of  the  indorsement,  but  is  merely  attempting 
to  enforce  the  defendant's  promise  to  him 
•contained  in  the  cashier's  check,  which  is 
not  tainted  by  any  illegality  whatever.  His 
«aiise  of  action  does  not  arise  in  the  gam- 
bling transaction;  whereas  the  defense  of 
payment,  which  is  relied  upon  to  defeat  a 
recovery  by  plaintiff,  rests  entirely  upon  an 
affirmance  of  the  transfer  of  the  check  in 
the  gambling  transaction,  for  on  no  other 
:ground  could  Maxwell,  after  notice,-  have 
the  right  to  receive  or  enforce  payment, 
As  has  been  already  stated,  the  courts  will 
Tiot  recognize  and  enforce  rights  arising -on 
illgotten  title.  Kirkpatrick  v.  Clark,  132 
111.  342,  8  L.  R.  A.  611,  24  N.  E.  71;  Miller 
T.  Marckle,  21  111.  152;  Riedle  v.  Mulhausen, 
20  111.  App.  68;  Cochran  v.  Strong,  44  Ga. 
•636;  Southern  Exp.  Co,  v.  Duffey,  48  Ga. 
-358.  On  principle  therefore,  we  have 
reached  the  conclusion  that  the  title,  rights, 
and  possession  of  the  check  by  Maxwell,  un- 
der the  facts  as  they  appear,  are  directly 
ajialogous  to  those  of  .the  finder  of  a  lost 
note  which  has  been  indorsed  by  the  payee, 
or  of  such  an  instrument  in  the  hands  of  one 
who  has  stolen  it.  Prima  facie,  every  hold- 
•er  of  a  negotiable  instrument  is  deemed  a 
"holder  in  due  course,  both  under  the  law 
merchant  and  under  the  statute  of  this 
state.  See  §  59  of  chapter  100  of  the  Civil 
<3ode  (Rev.  Codes  1899),  which  is  the  chap- 
ter governing  negotiable  instruments  exe- 
-cuted  after  July  1.  1899 ;  2  Randolph,  Com. 
Paper,  §  730;  Million  v.  Ohnaorg,  10  Mo. 
App.  4.32.  And  ^'the  mere  possession  of  a 
negotiable  instrument  which  is  payable  to 
the  order  of  the  payee,  and  is  indorsed  by 
him  in  blank,  or  of  a  negotiable  instrument 
payable  to  bearer,  is  in  itself  sufficient  evi- 
dence of .  his  right  to  present  it,  and  to  de- 
mand payment  thereof.  And  payment  to 
«uch  person  will  always  be  valid,  unless  he 
is  known  to  the  payor  to  have  acquired  pos- 
session wrongfully."  1  Dan.  Neg.  Inst.  § 
573,  and  cases  cited  in  notes.  If  any  doubt 
could  exist  as  to  the  correctness  of  our  con- 
olusion  that  Maxwell's  title  to  the  check 
was  imperfect,  and  the  contract  of  indorse- 
ment legally  unenforceable  either  against 
the  indorsee  or  the  payor,  it  is  set  at  rest 
by  §  55  of  the  act  above  referred  to,  which 
reads  as  follows:  **The  title  of  a  person 
who  negotiates  an  instrument  is  defective 
within  the  meaning  of  this  act  when  he  ob- 
tained the  instrument,  or  any  signature 
thereto,  by  fraud,  duress,  or  force  and  fear 
or  other  unlawful  means,  or  for  an  illegal 
consideration,  or  when  he  negotiates  it  in 
breach  of  faith,  or  under  such  circumstances 
as  amount  to  a  fraud."  The  above  statute 
was  in  force  when  the  transaction  in  ques- 
tion took  place,  and  is  controlling.  Under 
said  section  Maxwell's  title  was  defective 
for  two  reasons:  First,  he  procured  the 
signature  of  plaintiff  by  unlawful  means; 
and,  second,  he  obtained  the  check  for  an  il- 
legsil  consideration.  Further,  the  fact  is 
t^stablished  that  he  was  not  a  holder  in  due 
•course,  and  had  not  the  rights  of  such  a 
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holder,  for  the  reason  that  he  did  not  take 
the  instrument  in  good  faith  and  for  value» 
which  is  one  of  the  requirements  to  render 
a  holder  a  holder  in  due  course  under  §  52 
of  the  chapter  above  referred  to. 

The  rule  as  to  the  payment  and  discharge 
of  negotiable  instruments  is  that  payment 
of  the  bill  or  note  must  be  made  to  the 
rightful  holder  or  his  authorized  agent, 
''in  general,  a  payment  is  valid  as  against 
other  parties  when  made  in  good  faith, 
and  in  ignorance  of  all  facta  which  impair 
the  holder's  title.  .  .  .  If  .  .  . 
payment  is  made  to  one  who  holds  under  a 
blank  indorsement^  his  possession  will  be 
presumptive  evidence  of  his  title  and  right 
to  receive  the  money.  Anyone  in  possession 
is  entitled  prima  facie  to  receive  payment 
of  a  note  payable  to  bearer,  or  to  *A.,  or 
bearer.'  If  it  is  so  payable,  even  a  payment 
made  in  good  faith  to  a  thief  or  finder  who 
is  in  actual  possession  will  be  good.  .  .  . 
But  a  payment  made  through  negligence  to 
one  who  is  neither  the  rightful  holder  nor 
a  bona  fide  purc)iaser  before  maturity,  after 
notice  of  loss,  will  not  be  sufficient."  3 
Randolph,  Com.  Paper,  §  1444,  and  cases 
cited.  And  the  same  author  says  in  §  1467 
that,  ''if  .  .  .  the  indorsement  is  for  an 
illegal  consideration,  such  as  a  gambling 
debt  Tand  that  is  this  case],  payment  made 
to  the  indorsee  after  notice  of  that  fact  will 
be  of  no  avail  as  against  the  indorser;"  cit- 
ing Commercial  Nat.  Bank  v.  8paid8y  8  111. 
App.  493,  and  Wheeler  v.  Winn,  38  Vt.  122. 
Under  the  above  doctrine,  which  appeals  to 
us  as  both  just  and  sound,  it  is  apparent 
that  the  defense  of  payment  to  Maxwell, 
the  indorsee, — which  is  the  only  defense  in 
the  case, — turns  entirely  upon  the  question 
as  to  whether  such  payment  was  made  in 
good  faith,  and  without  notice  of  the  defect 
in  Maxwell's  title;  for,  as  before  stated, 
payment  by  the  maker  to  a  party  who 
claims  to  be  a  bona  fide  holder  is  not  suffi- 
cient to  protect  the  maker  against  the  claim 
of  the  real  owner,  when  made  after  notice. 
Bainbridge  v.  Louisville,  83  Ky.  285. 

The  remaining  question  relates  to  the 
sufficiency  of  the  evidence  as  to  defendant's 
notice.  The  jury  found  that  the  defendant 
had  notice,  and  the  trial  court  refused  to 
grant  a  new  trial  upon  the  ground  of  the 
alleged  insufficiency  of  the  evidence  to  sus- 
tain such  finding.  Our  inquiry  is  limited 
to  ascertaining  whether  there  is  any  legal 
evidence  in  the  record  fairly  tending  to  sus- 
tain this  finding.  ''Under  an  established 
rule  of  practice,  this  court  will  not  ordinari- 
ly disturb  a  verdict  upon  a  question  of 
mere  fact,  where  there  is  substantial  evi- 
dence upon  which  the  verdict  may  resL" 
Ueyrock  v.  McKcnzie,  8  N.  D.  601,  80  N. 
\V.  702 ;  roi//or  v.  Jones,  3  N.  D.  235,  55  N. 
VV.  593;  Black  v.  Walker,  7  N.  D.  414,  75 
N.  W.  787 :  also.  Flath  v.  Casselman,  10  N. 
D.  419,  87  N.  W.  988.  We  find  the  evidence 
contained  in  the  record  sufficient  to  support 
the  finding  of  the  jury  on  this  point.  It 
discloses  that  plaintiff  went  to  defendant's 
place  of  business  in  the  morning  of  the  19th^ 
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— ^the  next  day  after  he  had  made  the  depos- 
it,— ^and  before  the  bank  opened  for  the  day. 
Maxwell  and  Mr.  Movius,  the  president  of 
Che  bank,  were  then  on  the  inside  of  the 
building.  After  entering,  the  plaintiff 
•called  Maxwell  suside,  and  tried  to  induce 
him  to  return  the  check,  or  all  or  a  part  of 
the  money,  telling  him  that  he  had  made 
him  sign  the  check,  and  had  practically 
stolen  it  Maxwell  refused.  The  paying 
teller's  window  was  opened  just  at  this 
time,  and  Maxwell  stepped  up,  and  present- 
ed the  check  to  Nellie  Sanders,  the  paying 
teller,  for  payment.  The  plaintiff  said  to 
her:  "Madam,  I  cancel  that  check.  I 
•don't  want  you  to  pay  it."  Plaintiff  testi- 
fies :  "When  I  demanded  the  cancelation  of 
the  check,  she  took  the  check,  and  asked  if 
that  was  my  name,  and  I  said,  *Yes,*  and 
«he  said  ...  1  would  have  to  go  and 
«ee  Mr.  Movius.  ...  I  went  and  called 
him,  and  he  &me  out,  and  she  had  paid  the 
money  to  Maxwell,  and  he  was  going  out 
the  door.  I  asked  him  [Movius]  why  that 
money  was  paid,  and  he  said,  'Because  your 
name  was  on  ttie  back;  and  I  said,  'I  shall 
"have  to  try  and  get  that  money  back.' 
''Well/  he  said,  *you  go  ahead,  and  find  a 
way  to  get  it  back.'"  Nellie  Sanders,  in 
narrating  the  circumstances  under  which 
the  payment  was  made,  says:  "Mr.  Max- 
well came  in  a  little  before  nine  in  the 
morning.  The  outside  door  was  open.  We 
had  not  yet  opened  the  curtain.  E.  A.  Mo- 
vius, the  president  of  the  bank,  came  in, 
and  told  Miss  Movius  [the  assistant  cash- 
ier] that  she  had  better  open  up;  that  it 
was  not  quite  nine,  but  she  had  better  open 
up,  as  he  thought  Ralph  Maxwell  wanted 
something.  ...  As  soon  as  the  curtain 
was  up,  Maxwell  pushed  the  check  through 
the  cashier's  window.  It  was  already  in- 
•dorsed  by  himself  and  John  Drinkall. 
.  .  .  I  turned,  and  took  up  the  signature 
book,  to  see  that  it  was  properly  indorsed, 
and  as  I  did  so  Maxwell  said:  *It  is  all 
right.  I  have  indorsed  it.  I  am  good  for 
it.'  Drinkall  stood  right  by  Maxwell,  and 
said,  before  it  was  paid,  'I  demand  it  can- 
celed.' Maxwell  replied,  'That  is  all  right.' 
After  seeing  that  the  signature  was  correct, 
I  proceeded  to  count  out  the  money.  While 
I  was  aoing  this,  Drinkall  several  times 
«aid,  'I  demand  it  canceled.'  To  each  such 
statement  Maxwell  replied,  'That  is  all 
right,'  or  some  such  answer.  I  supposed  he 
was  talking  to  Maxwell,  and  because  he  was 
-under  the  influence  of  liquor  I  paid  less  at- 
tention to  him.  Maxwell  said  to  him,  'You 
•can  go  and  see  Emil'  (meaning  Movius). 
He  was  in  the  private  office.  He  went  in 
there,  and  when  he  returned  I  had  paid  the 
check  to  Maxwell."  E.  A.  Movius  testifies 
in  part:  "After  the  bank  had  opened, 
Drinkall  and  Maxwell  were  standing  togeth- 
er in  the  office.  I  don't  know  what  they 
were  talking  about.  As  soon  as  Drinkall 
came  in,  he  said  to  nie,  *!  want  that  can- 
celed;' and  I  said,  'What  do  you  want  can- 
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celedr'  and  he  said,  'I  want  that  check  or 
money.'  ...  I  stepped  out  to  him,  and 
Maxwell  was  standing  in  front  of  the  bank 
window,  and  had  the  money  counted. 
.  .  .  1  said,  'Is  that  your  signature  on 
the  back?'  and  he  said, 'Yes.',  'Well,'  I  said, 
'I  don't  know  how  I  can  help  you.  It  is 
paid;'  and  I  passed  it  back."  There  is  oth- 
er testimony  in  the  record  going  more  into 
the  details  of  payment,  but  that  above  quot- 
ed is  sufficient  for  the  purpose  of  this  deci- 
sion. We  have  reached  the  conclusion  that 
the  facts  as  detailed  were  sufficient  to  war- 
rant the  jury  in  finding  that  defendant  had 
notice  of  the  defect  in  Maxwell's  title,  and 
to  make  its  act  in  paying  the  check  to  him 
an  act  of  bad  faith.  Section  5118,  Rev. 
Codes,  provides  that  "every  person  who  has 
actual  notice  of  circumstances  sufficient  to 
put  a  prudent  man  upon  inquiry  as  to  a 
particular  fact  and  who  omits  to  make  such 
inquiry  with  reasonable  diligence  is  deemed 
to  have  constructive  notice  of  the  fact  it- 
self." The  plaintiff  uad  deposited  this  mon- 
ey only  the  day  before*  Movius  admits  that 
he  knew  Maxwell  conducted  a  gambling  es- 
tablishment. It  appears  that  he  ordered 
the  bank  opened  before  the  regular  time  to 
accommodate  Maxwell,  and,  further,  that 
the  check  was  paid  to  Maxwell  in  open  de- 
fiance of  the  plaintiff's  personal  and  repeated 
protests  against  its  payment  to  him.  These 
facts  and  circumstances  might  well  be  held 
by  the  jury  to  be  sufficient  to  put  a  pru-  < 
dent  man  upon  inquiry  as  to  how  Maxwell 
had  obtained  the  check,  and  that  an  inquiry 
made  with  reasonable  diligence  would  have 
disclosed  the  entire  transaction  is  entirely 
apparent.  A  simple  inquiry  by  the  bank's 
officers  for  his  reasons  for  demanding  that 
Maxwell  should  not  be  paid  would  have 
made  known  the  specific  defect  in  the  lat- 
ter's  title. 

But  we  are  also  of  opinion  that  the  evi- 
dence is  sufficient  to  sustain  a  finding  by 
the  jury  that  defendant  had  not  only  con- 
structive notice,  but  actual  notice,  that 
plaintiff,  and  not  Maxwell,  was  the  owner  of 
the  note,  and  entitled  to  payment.  It  is 
true,  the  language  he  used,  "I  cancel  that 
check;  I  don't  want  you  to  pay  it,"  would 
be  more  appropriate  to  a  countermand  by 
the  maker  of  a  check,  in  which  case  the  lan- 
guage would  be  strictly  within  the  legal 
right  of  the  party  countermanding  payment. 
But  in  considering  the  question  of  notice  we 
are  not  controlled  by  the  technical  language 
used.  The  question  here  is  whether  Drink- 
all brought  home  to  the  bank  knowledge  of 
Maxwell's  defective  title  before  it  parted 
with  its  money.  We  are  constrained  to 
hold  the  evidence  sufficient  for  that  pur- 
pose. The  language  of  his  demand,  when 
taken  in  connection  with  the  other  circum- 
stances, would  fairly  mean  that  plaintiff 
claimed  that  he,  and  not  Maxwell,  was  the 
owner  of  the  check.  Prima  facie.  Maxwell 
was  entitled  to  receive  payment;  but  when 
his  title  was  challenged  by  the  plaintiff,  as 
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it  was,  the  defendant  paid  it  at  the  peril  of 
having?  to  pay  the  rightful  owner. 

Finding  no  error  in  the  record,  the  judg- 
ment M  affirmed. 

All  concur. 

WaUia,  Ch.  J.: 

I  concur  in  the  result.    Upon  the  question 


of  notice  to  the  bank,  I  am  of  the  opinion 
that  there  was  competent  evidence  tending 
to  show  notice,  and  that  the  question  of  no- 
tice was  properly  submitted  to  the  jury. 

Petition  for  rehearing  denied  January  18, 
1902. 
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COMMONWEALTH  of  Pennsylvania  to  Use 
of  City  of  TITUSVILLE 

V. 

L.  S.  CLARK,  Appt. 
(195  Pa.  634.) 

1.  The  exemption  of  real-estate  deal- 
era  and  contractors,  whose  bUBlness 
does  not  amount  to  11,000  per  annum,  from 
tbe  operation  of  an  ordinance  im*posIng  a  li- 
cense tax  for  the  privilege  of  transacting  bus- 
iness Is  unconstitutional  and  void  as  class 
legislation,  where  such  contractors  and  deal- 
ers are  classified  with  other  persons  effecting 
sales,  to  whom  a  similar  exemption  is  not 
allowed. 

2.  The  nnconstltntionallty  of  a  portion 
of  an  ordinance  does  not  render  the  entire 
ordinance  void.  The  unconstitutional  part 
falls,  but  the  act  stands. 

S.  The  proTlMlon  In  an  ordinance  re- 
QniriuK  a  license  tax  front  all  deal- 
ers or  vendors  of  merchandise,  that  no 
manufacturer  who  Is  a  citisen  of  tbe  munici- 
pality shall  be  considered  a  dealer  or  vendor 
unless  he  sells  goods  not  of  his  own  manufac- 
ture, is  a  proper  classification  and  a  valid  ex- 
ercise of  legislative  power. 

4.  An  ordinance  anthorlslnv  a  license 
tax  for  revenue  purposes,  which  classi- 
fies the  different  subjects  of  taxation  accord- 
ing to  the  amount  of  business  transacted, 
providing  a  graduated  rate  for  the  various 
classes,  and  which  places  wholesalers  in  a 
separate  class  from  retailers,  and  imposes  on 
them  a  lower  rate.  Is  not  In  violation  of  U. 
S.  Const.  14th  Amend.,  or  Pa.  Const,  art.  9, 
i  1,  providing  that  all  taxes  shall  be  uniform 
upon  the  same  class  of  subjects,  where  no 
discrimination  is  made  between  the  different 
members  of  the  same  class. 

(May  7,  1900.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  afiSrming  a  judg- 
ment of  the  Quarter  Sessions  for  Crawford 
County  convicting  him  of  violation  of  a 
municipal  ordinance  requiring  him  to  pro-' 
cure  a  license  to  carry  on  the  frooery  busi- 
ness.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the 
Court  of  Quarter  Sessions,  which  was  as- 
follows : 

"By  agreement  of  counsel  this  case  i» 
tried  upon  a  case  stated  for  the  opinion  of 
the  court  in  the  nature  of  a  special  verdict. 
The  city  of  Titusville  is,  and  has  been  since' 
1875,  a  city  of  the  third  class,  and  on  June 
25,  1888,  the  legislative  body  of  the  said 
city  duly  and  regularly  passed,  and  the  may* 
or  of  said  city  duly  approved  of,  the  ordi- 
nance by  virtue  of  which  the  license  tax  un- 
det  consideration  is  itnpoaed.  The  ordi- 
nance was  evidently  enact«l  by  virtue  of  the 
unconstitutional  act  of  May  24,  1887,  but 
the  municipal  actions  had  under  and  based 
upon  said  act  were  legally  ratified  by  the 
act  of  May  13,  1889.  Melick  v.  WilUwnf- 
port,  162  Pa.  408,  29  AU.  917;  Cheater  y. 
Pennell,  169  Pa.  300,  32  A^L  408.  Nor  i» 
there  any  contention  of  the  parties  upon. 
this  point,  but  defendant  denies  the  legality 
of  the  ordinance  upon  two  grounds,  vis.: 
First,  because  certain  of  the  merchants  and 
business  men  of  Titusville  are  exempt  fronk 
any  taxation  whatever;  and,  second,  the  tax 
imposed  is  not  uniform,  and  the  classifica- 
tion adopted  is  prohibited  by  the  14th> 
Amendment  to  the  Federal  Constituticm^ 
The  tax  imposed,  being  authorized  by  d.  4^ 
§  3,  art.  5,  of  the  act  of  May  23,  1889,  is  for 
general  revenue  purposes,  and  by  virtue  of 


Note. — For  another  case  in  this  series  sim- 
ilar to  the  one  above,  holding  that  classification 
of  dealers  into  wholesalers  and  retailers  and  the 
imposition  of  taxes  on  these  classes  at  different 
rates  does  not  constitute  an  unconstitutional 
discrimination,  see  Knlsely  v.  Cotterel  (Pa.)  50 
L.  R.  A.  86. 

As  to  necessity  of  uniformity  in  license  or 
privilege  tax  generally,  see  Chaddock  v.  Day 
(Mich.)  4  L.  U.  A.  809,  and  note;  SImrall  v. 
Covington  (Ky.)  9  L.  R.  A.  55C ;  Magenau  v. 
Fremont  (Neb.)  9  L.  R.  A.  786;  Sayre  v.  Phil- 
lips (Pa.)  16  L.  R.  A.  49;  Ex  parte  Williams 
(Tex.  Grim.  App.)  21  L.  R.  A.  783 ;  Denver  City 
R.  Co.  V.  Denver  (Colo.)  29  L.  R.  A.  608;  Ot- 
tumwa  V.  Zeklnd  (Iowa)  29  L.  R.  A.  734 :  State 
ex  rel  Tol  v.  French  (Mont.)  80  L.  R.  A.  413, 
67  L.  R.  A. 


with  note  on  limit  of  amount  of  license  fees  ; 
Carrol Iton  v.  Bazsette  (111.)  31  L.  R.  A.  522; 
Re  Haskell  (Cal.)  32  L.  R.  A.  527;  State  v. 
Harrington  (Vt.)  84  L.  R.  A.  100;  Singer  Mfg. 
Co.  V.  Wright  (Ga.)  35  L.  R.  A.  497;  BanU  v. 
Chicago  (111.)  40  L.  R.  A.  611 ;  State  v.  Gardner 
(Ohio)  41  L.  R.  A.  689:  Phoenix  Assur.  Co.  v. 
Montgomery  Fire  Department  (Ala.)  42  L.  IL  . 
A.  468 ;  Fleetwood  v.  Read  (Wash.)  47  L.  R.  A* 
205;  Lasher  v.  People  (111.)  47  L.  R.  A.  802; 
State  es  rel.  Wyatt  v.  Ashbrook  (Mo.)  48  L.  R. 
A.  265;  Williams  v.  Fears  (Ga.)  50  L.  R.  A» 
085;  Stull  V.  De  Mattos  (Wash.)  51  L.  R.  A. 
&92 ;  Harrodsburg  v.  Uenfro  (Ky.)  51  L.  R.  A^ 
897 :  nnd  State  v.  WilUngham  (Wyo.)  52  L.  B» 
A.  198. 
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the  general  taziiig  pofwera  of  the  municipali- 
ty, and  not  through  or  by  virtue  of  its  po- 
lice powers.  Williamsport  v.  Wenner^  172 
Pa.  173,  33  Atl.  544;  Oil  City  v.  Oil  City 
Trust  Co.  151  Pa.  459,  25  Atl.  124.  Sec- 
tion 3  of  the  ordinance  classifies  those  who 
make  and  effect  annual  sales  of  divers 
amounts.  Section  4  provides  'that  contract- 
ors whose  business  and  real  estate  agents 
whose  sales  exceed  $1,000  per  annum,  shall 
be  classified  and  rated  as  provided  for  in  fi 
■3  of  this  ordinance,  and  shall  pay  a  license 
according  to  said  section.'  By  §  3  no  ex- 
emption is  allowed  to  persons  doing  an  an- 
nual business  of  less  than  $1,000,  and,  as 
•contractors  and  real-estate  agents  are  other- 
wise classified  with  the  persons  making  and 
directing  sales,  to  thus  exempt  a  part  of  the 
4*la8a  doing  an  annual  business  of  less  than 
^1,000  and  impose  a  tax  upon  others  belong- 
ing to  the  same  class  is  clearly  violative  of 
ft§  1  and  2,  art.  9,  of  the  Constitution  of 
this  commonwealth.  Com,  v.  Germania 
Brewing  Co.  145  Pa.  84,  22  Atl.  240;  Com. 
V.  bharon  Coal  Co.  164  Pa.  305,  30  Atl.  127, 
128;  Fox'9  Appeal,  112  Pa.  337,  4  Atl.  149; 
/Pittsburgh  v.  Coyle,  165  Pa.  64,  30  AU.  452. 
This  exemption  is  class  legislation,  which  is 
forbidden  by  the  Constitution,  and  not  in 
4uiy  way  or  under  any  ^ise  to  be  tolerated. 
This  portion  of  the  ordmance  must  fall,  but 
this  defect  alone  does  not  render  the  entire 
ordinance  void.  As  was  said  by  our  su- 
preme court  in  Focd*8  Appeal,  112  Pa.  337,  4 
AU.  149,  in  declaring  unconstitutional  that 
part  of  the  act  of  1885  which  excepted  from 
taxation  notes  or  bills  for  work  or  labor 
4lonc:  'But  for  this  vice  we  are  not  re- 
<|uired  to  declare  the  act  of  1885  void.  The 
id  flection  of  article  9  of  the  Constitution 
provides:  "All  laws  exempting  property 
from  taxation,  other  than  the  property 
Above  enumerated  shall  be  void."  The  ex- 
emption of  "notes  or  bills  for  work  or  labor 
<lone"  is  void  under  this  provision,  and 
drops  out  of  the  act  of  1885.  The  excep- 
tion falls,  but  the  act  stands.  It  will  be  the 
duty  of  the  assessors  to  assess  and  return 
saeh  bills  or  notes  the  same  as  other  mon- 
eyed securities  in  the  hands  of  individuals.' 
Section  16  of  said  ordinance  provides  'that 
no  manufacturer  who  is  a  citizen  of  the 
4sity  of  Tituaville  shall  be  considered  a  deal- 
er or  vender  of  merchandise  within  the 
spirit  of  this  ordinance  unless  he  sells  goods 
not  of  his  own  manufacture.'  We  think 
that  distinjniishing  such  persons  from  the 
one*  classified  in  said  ordinance  is  a  valid 
exercise  of  the  power  of  the  legislative  body 
of  said  city.  We  can  readily  understand 
how  and  why  manufacturers  who  regularly 
have  taxable  capital  invested  in  a  plant,  and 
whose  chief  item  of  profit  consists  in  con- 
verting the  raw  material  into  the  finished 
product,  should  not  be  dassufied  with  ven- 
ders of  merchandise,  whose  chief  capital 
•consists  of  their  stock  in  trade,  and  whose 
profits  are  derived  from  selling  at  retail  at 
an  advanced  price  over  that  of  the  wholesale 
purchase.  If  the  entire  classification  in 
this  ordinance  rested  on  as  good,  valid,  and 
r«»<«9f>nnble  grounds  as  does  this  distinction ' 
^7L.R.A. 


or  classification,  if  we  may  so  term  it,  we 
would  see  little  to  complain  of.  Whether 
or  not  the  merchant  tailors,  tinsmiths,  or 
tombstone  dealers  referred  to  in  the  case 
stated  come  under  the  manufacturers  pro- 
vided for  by  §  16  need  not  now  be  dc^dded, 
nor  need  we  decide  in  this  action  the  rights 
of  defendant  against  the  city  for  a  failure 
of  its  oAicials  to  enforce  the  ordinance 
against  others  who  may  properly  come  un- 
der its  provisions.  Even  were  the  said  16th 
section  unconstitutional  and  void,  we  do  not 
think  that  would  invalidate  the  entire  ordi- 
nance. Foit'8  Appeal,  1 12  Pa.  337, 4  Atl.  149. 
"Let  us,  then,  examine  the  second  objec- 
tion to  the  validity  of  this  ordinance,  and, 
bearing  in  mind  that  it  is  a  tax  levied  for 
general  revenue  purposes,  determine  wheth- 
er the  taxes  levied  by  virtue  thereof,  and 
under  the  classification  therein  adopted,  are 
forbidden  by -the  14th  Amendment  to  the 
Federal  Constitution,  or  whether  they  lack 
that  uniformity  imposed  by  the  Constitu- 
tion of  this  commonwealth.  The  said 
amendment  provides:  *Nor  shall  any  state 
deprive  any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law;  nor  deny 
to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws.'  It  is  true, 
as  urged,  that  the  equal  protection  of  the 
laws  herein  enjoined  is  a  pledge  of  the  pro- 
tection of  equal  laws  {Yick  Wo  v.  Hopkina, 
118  U.  8.  369,  30  L.  ed.  226,  6  Sup.  a.  Rep. 
1064)  ;  but  it  does  not  forbid  a  classifica- 
tion of  persons  or  property  for  various  pur- 
poses, nor  enjoin  upon  the  l^islative  au- 
thorities the  impossiole  duty  of  making  the 
same  or  equal  laws  for  the  several  classes. 
It  does  compel  the  equal  application  of  the 
laws  to  all  members  of  the  same  class,  al- 
lowing classification,  which  should  be  based 
upon  reasonable  grounds,  and  is  not  a  mere 
arbitrary  selection.  Gulf,  C.  d  8.  F.  R.  Co. 
V.  Ellie,  165  U.  S.  165,  41  L.  ed.  666,  17 
Sup.  Ct.  Rep.  255.  Such  classification  is 
not  only  allowed,  but  it  is  recognized  as  nec- 
essary, in  order  that  uniformity  and  equali- 
ty of  taxation,  and  of  the  just  adaptation 
of  property  to  its  burdens,  may  be  accom- 
plished. Weaiem  U.  Teleg.  Co,  v.  /fuJiona, 
165  U.  S.  304,  41  L.  ed.  725,  17  Sup.  Ct.  Rep. 
345:  Pacific  Exp.  Co,  v.  Seihert,  142  U.  8. 
351,  35  L.  ed.  1039,  3  Inters.  Com.  Rep. 
810,  32  Sup.  Ct.  Rep.  250.  In  all  cases 
where  classification  for  purposes  of  taxation 
has  been  recognized,  it  has  been  held  that 
the  requirements  of  the  Federal  Constitu- 
tion have  been  fulfilled  if  the  rates,  though 
different  for  separate  classes,  operate  uni- 
formly on  each  class.  Chicago,  B.  d  Q,  R. 
Co.  V.  lovja,  94  U.  S.  164,  sub  nom.  Chicc^ 
go,  B.  d  Q.  R.  Co.  v.  Cutts,  24  L.  ed.  94; 
Dow  V.  Beidelman,  125  U.  S.  680,  31  L.  ed. 
841.  2  Inters.  Com.  Rep.  56,  8  Sup.  Ct.  Rep. 
1028;  Com.  v.  Sharon  Coal  Co.  164  Pa.  305, 
30  Atl.  127,  128;  Home  Ins.  Co.  v.  New 
York.  134  U.  S.  606,  33  L.  ed.  1031,  10  Sup. 
Ct.  Rep.  593;  Kentucky  Railroad  Taw 
Cases,  115  U.  S.  322,  sub  nom.  Cincinnati, 
N.  0.  d  T,  P,  R.  Co.  V.  Kentucky,  20  L.  ed. 
414,  6  Sup.  Ct.  Rep.  57.  If  the  ordinance 
passed  and  the  classification  made  therein 
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is  not  in  conflict  with  the  Federal  Consti- 
tution or  some  valid  act  of  Congress,  the 
court  may  not  say  whether  the  law  is  the 
best  tliat  could  have  been  enacted,  or  wheth- 
er the  common  good  demands  or  requires 
such  a  law.  We  can  only  determine  wheth- 
er, in  such  a  case,  the  legislative  body,  act- 
ing under  the  laws  and  Constitution  of  this 
commonvealth,  had  the  power  and  authori- 
ty to  enact  such  a  law.  The  responsibility 
of  the  legislative  body  for  so  acting,  if  they 
had  the  power  so  to  do,  is  not  to  the  court, 
but  to  the  people  whom  they  represent.  And 
for  a  construction  of  the  Federal  laws  and 
Constitution  we  must  look  to  our  Federal 
courts,  while  the  construction  of  the  Con- 
stitution and  laws  of  the  commonwealth,  so 
far  as  they  do  not  conflict  with  those  of  the 
nation,  is  determined  by  our  own  courts. 
Chicago,  B.  d  Q.  R.  Co,  v.  Iowa,  94  U.  S. 
1C4,  sub  nom.  Chicago,  B,  d  Q.  R,  Co.  v. 
Cutis,  24  L.  ed.  04C ;  Memphis  Gaslight  Co, 
V.  Shelby  County  Taxing  Dist,  109  U.  S. 
400,  27  L.  ed.  976,  3  Sup.  Ct.  Rep.  205; 
United  States  v.  Ncic  Orleans,  98  U.  S.  392, 
25  L.  ed.  225;  Meriv^her  v.  Garrett,  102 
U.  S.  472,  26  L.  ed.  197;  Spencer  v.  Mer- 
chant, 125  U.  S.  355,  31  L.  ed.  767,  8  Sup. 
Ct.  Rep.  921,  and  the  cases  therein  cited; 
Palmer  v.  McMahon,  133  U.  S.  669,  33  L. 
ed.  770,  10  Sup.  Ct.  Rop.  324;  Fallbrook 
Irrig,  Dist,  v.  Bradley,  104  U.  S.  155,  41 
L.  ed.  387,  17  Sup.  Ct.  Rep.  56;  LeuAs  v. 
Monson,  151  U.  S.  549,  38  L.  ed.  266,  14 
Sup.  Ct  Rep.  424 ;  loioa  C.  R,  Co,  v.  Iowa, 
160  U.  S.  393,  40  L.  ed.  469,  16  Sup.  Ct. 
Rep.  344;  Central  Land  Co.  v.  Laidley,  159 
U.  S.  109,  40  L.  ed.  94,  10  Sup.  Ct.  Rep.  80. 
"No  objection  is  raised  in  this  case  as  to 
the  method  of  making  the  assessments,  or 
arriving  at  valuations.  The  principal  con- 
tention is  that,  by  virtue  of  the  classifica- 
tion made,  unequal  burdens  and  rates  are 
imposed  upon  the  several  members  of  differ- 
ent classes;  but  it  is  not  alleged,  with  the 
exceptions  heretofore  noted,  that  the  ordi- 
nance applies  to  or  is  enforced  differently 
against  the  same  members  of  any  class.  We 
therefore  conclude  that  the  ordinance  in 
question  does  not  violate  the  provisions  of 
the  Federal  Constitution,  and  we  must  de- 
termine whether  or  not  it  is  in  conflict  with 
the  Constitution  and  laws  of  this  common- 
wealth. Article  9,  §  1,  of  our  Constitution 
declares  that  *all  taxes  shall  be  uniform  up- 
on the  same  class  of  subjects  within  the  ter- 
ritorial limits  of  the  authority  levying  the 
tax,  and  shall  be  levied  and  collected  under 
general  laws.'  We  herein  have  a  recogni- 
tion of  the  classification  of  subjects  for 
taxation,  and  a  provision  that  said  taxes 
must  be  uniform  as  to  each  class.  The  Con- 
stitution of  this  commonwealth,  as  well  as 
tlie  Federal  Constitution,  not  only  permits 
classification  of  subjects  of  taxation  on  a 
proper  basis,  and  in  the  approved  manner, 
but  the  several  classes  thereby  constituted 
may  be  taxed  independently  and  differently, 
Cermania  L.  Ins.  Co.  v.  Com.  85  Pa.  519; 
Com.  V.  Delaware  Division  Canal  Co.  123 
Vn.  620,  2  L.  R.  A.  70S,  16  Atl.  5S4:  Piff.^- 
burqh  v.  Coyle,  165  Pa.  64,  30  Atl.  452; 
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Com.  V.  Germania  Brewing  Co.  145  Pa.  86,. 
22  Atl.  240;  Com.  v.  Sharon  Coal  Co.  164 
Pa.  305,  30  AU.  127,  128.  We  must  there- 
fore consider  whether  the  classification 
heroin  made  produces  the  result  of  S|Kcial 
legislation;  whether  taxes  imposed  are  uni- 
form, as  required  by  the  Constitution;  and 
whether  the  classification  is  made  upon  such 
basis  as  is  by  law  required.  It  is  com- 
plained that  wholesalers  are  made  a  distinct 
and  separate  class  from  retailers,  and  that 
the  ordinance  specially  legislates  in  favor  of 
the  wholesalers.  This  is  true,  so  far  aa 
separately  classifying  the  wholesale  dealers 
is  concerned,  but  each  member  of  the  sub- 
class of  wholesalers  is  treated  alike,  and  the- 
tax  is  uniform  upon  each  member  of  said 
division  or  subclass.  We  see  no  objection 
to  classifying  wholesalers  and  retailers  sepa- 
rately. The  same  principle  is  involved  in 
the  subdivision  of  the  wholesalers,  as  main- 
tains in  the  general  classification  under  S  3> 
of  the  ordinance,  and  what  is  said  in  rela- 
tion thereto  equally  applies  to  the  subdivi- 
sion of  wholesalers.  If  special  legislation 
is  produced  in  this  or(^inance,  it  is  a  result 
of  the  mode  of  classification  adbptVid.  Th» 
several  members  of  the  respective  classes 
and  subclasses  with  the  exception  heretofore 
noted  are  treated  alike,  and  the  taxes  im- 
posed upon  them  are  uniform  throughout 
their  class.  Is  the  classification  herein 
made  legal?  In  Ayars'a  Appeal,  122  Pa. 
277,  2  L.  R.  A.  584,  16  Atl.  363,  the  court 
says:  *0n  the  contrary,  the  underlying 
principle  of  all  the  cases  is  that  classifica- 
tion, with  the  view  of  legislating  for  either 
class  separately,  is  essentially  unconstitu- 
tional, unless  a  necessity  therefor  exists, — 
a  necessity  sprin^ng  from  manifest  peculi- 
arities, clearly  distinguishing  those  of  one 
class  from  each  of  the  other  classes,  and  im- 
peratively demanding  legislation  for  each 
class  separately  that  would  be  useless  and 
detrimental  to  others.'  This  is  as  near  to 
a  definition  of  the  requirements  for  classifi- 
cation as  our  courts  have  attempted.  It  is 
true  this  refers  to  classification  for  legisla- 
I  tive  purposes,  but  we  know  of  no  reason  wh^ 
I  the  same  does  not  obtain  in  the  classifioa- 
I  tion  for  the  purposes  of  taxation.  Each 
'  class  should  have  purposes  to  subserve  pe-  • 
I  cuHar  to  itself,  and  all  its  members  locaf 
functions  to  perform  which  differentiates 
I  them  from  the  members  of  each  and  every 
'  other  class.  When  such  a  state  of  facts  ex- 
ists, classification  is  not  only  permissible,, 
but  is  necessary  to  subserve  the  purposes  of 
the  members,  as  a  part  of  the  body  politic, 
as  well  as  of  their  individual  classes,  and 
may  be  the  only  means  whereby  uniformity 
of  taxation  can  be  accomplished.  The  'clas- 
sification should  be  made  according  to  some 
reasonable,  practical  rule,  drawn  from  exper- 
ience, which  would  prevent  a  gross  inequal- 
ity in  the  burdens  of  taxation.*  Com.  v» 
Delairnre  Division  Canal  Co.  123  Pa.  620,. 
2  L.  R.  A.  798,  16  Atl.  584;  Weinman  ▼. 
Wilkinsbitrg  d  E,  L.  Pass.  R.  Co.  118  Pa. 
202.  12  Atl.  288.  It  is  the  legislative  au- 
thority that  must  determine  what  difference 
in  situation,  circumstances,  and  needs  call» 
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for  a  classification,  subject,  however,  to  the 
supervision  of  the  courts,  as  the  final  in- 
terpreters of  the  Constitution,  and  to  see 
that  the  same  is  really  classification,  and 
not  special  legislation.  Lloyd  v.  Smith, 
176  Pa.  218,  35  Atl.  199. 

''The  classification  made  by  this  ordinance 
is  as  follows: 

Retail. 
Class.       Business.  Tax. 

Over  $60,000 $100 


1 
2 
3 

4 
5 
6 
7 
8 
9 
10 


$50,000  to 

40,000  to 

30,000  to 

20,000  to 

10,000  to 

5,000  to 

2,500  to 

1,000  to 


3 

50,000  to 

4 

40,000  to 

5 

30,000  to 

6 

20,000  to 

7 

10,000  to 

8 

5,000  to 

9 

2,500  to 

10 

60,000 80 

50,000 70 

40,000 60 

30,000 50 

20,000 35 

10,000 25 

5,000 15 

2,000 10 

1,000  and  less 5 

Wholesale. 
Class.        Business.  Tax. 

1  $ll>0,000  and  upwards $00 

2  60,000   to  $100,000 50 

60,000 40 

50,000 35 

40,000 30 

30,000 25 

20,000 20 

10,000 15 

5,000 10 

2,500 5 

"Is  this  classification,  made  by  the  prop- 
er lejpslative  authority,  such  as  is  reasona- 
ble, just,  and  proper,  or  was  it  passed  for 
the  purpose  of,  or  does  it  produce  the  result 
of,  special  legislation  for  any  of  the  respect- 
ive classes?  It  is  urged  that  it  is  unequal 
and  unjust.  We  again  repeat  that  this  may 
be  true,  as  in  most  cases  of  assessments  wc 
find  like  results  to  a  greater  or  less  extent; 
but  unless  it  is  grossly  so,  or  the  ordinance 
enacted  with  a  view  or  effect  of  producing 
such  results  contrary  to  law,  the  place  to 
sedc  relief  is  with  the  legislative  authority. 
It  is  as  impossible  to  produce  exact  uni- 
formity in  levyinfg  taxes  as  it  is  to  give  uni- 
versal satisfaction,  but,  if  no  legal  princi- 
ples have  been  violated,  we  are  powerless  to 
adjust  all  of  the  inequalities  complained  of. 
The  knowledge  or  judgment  of  the  judici- 
ary, under  given  circumstances,  as  to  what 
is 'equitable  taxation  is  no  better  than  that 
of  the  legislative  authority;  and,  as  this 
is  the  department  upon  whom  is  imposed 
the  duty  of  making  the  adjustment,  there  it 
must  rest,  so  long  as  they  act  within  their 
authority.  It  may  be  true  that  the  results 
produced  of  advantage  to  the  dealers  from 
the  sources  to  which  this  general  tax  is  ap- 
plied may  be  in  the  exact,  or  at  least  ap- 
proximate, ratio  of  the  burdens  imposed  by 
this  license  tax,  and  that  the  expense  to  the 
municipality  in  rendering  such  protection 
and  producing  such  results  is  in  like  pro- 
portion. For  example,  we  certainly  could 
not  say  that  the  expense  to  the  city  of  fur- 
nishing police  and  fire  protection  to  the  i 
man  who  does  $100,000  worth  of  business 
is  100  times  as  great  as  for  that  of  him  who 
docs  $1,000  worth.  We  know  of  no  better  | 
authority  to  determine  the  proper  ratio  and 
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adjust  the  burdens  of  taxation  in  propor- 
tion to  the  expense  imposed  and  benefits  re- 
ceived by  the  various  subjects  than  the  one- 
upon  which  the  law  now  imposes  it.  Classi- 
fication according  to  the  amount  of  business 
done  has  been  frequently  recognized  in  this- 
commonwealth  and  by  our  Federal  courts. 
{Dow  V.  Beidelman,  125  U.  S.  690,  31  L.  ed. 
841,  2  Inters.  Com.  Rep.  66,  8  Sup.  Ct.  Rep. 
1028;  Chicago,  B,  d  Q.  R.  Co.  v.  Iowa,  94 
U.  S.  164,  sub  nom.  Chicago,  B.  d  Q,  R.  Co, 
V.  Cutis,  24  L.  ed.  96;  Allentown  v.  Gross,. 
132  Pa.  322,  19  AU.  269;  Hadtner  v.  Wil- 
liamsport,  15  W.  N.  C.  138;  Williamsport 
V.  Wenner,  172  Pa.  173,  33  Atl.  544,  the  last 
of  which  cases  was  very  much  like  the  case- 
at  bar)  ;  and  a  classification  there  adopted,, 
very  similar,  though  not  so  justly  discrimi- 
nating as  to  the  smaller  dealers,  was  held 
to  be  a  valid  exercise  of  the  powers  of  the 
city  council.  It  is  argued,  however,  that  in 
the  case  of  Williamsport  v.  Wenner  the  in- 
itial  class  was  composed  of  those  doing  a 
business  of  $1,000  or  less,  and  paid  $1,  and 
every  multiple  of  that  amount  of  business 
paid  a  similar  multiple  of  that  amount  of 
tax/  and  that  this  was  fair  and  equitable. 
We  do  not  find  that  the  classification  thus 
adopted  produced  any  'fairer*  results  than 
does  the  one  at  bar.  What  was  argued  is 
true  as  to  the  maximum  of  each  class  only,^ 
and  why  the  man  doing  $1,000  worth  of 
business  and  paying  the  same  tax  as  the  one 
doing  $5,000  worth  can  be  considered  any 
more  of  a  fair  and  equitable  proportionate 
adjustment  than  the  one  at  bar  we  do  not 
clearly  comprehend.  The  right  to  make 
such  classification  seems  to  be  settled  by 
our  courts.  We  are  not  unfamiliar  with  a 
similar  classification  as  to  sales,  with  dif- 
ferent rates  as  to  different  classes  in  the 
state  mercantile  tax,  imposed  upon  vendors 
of  merchandise.  True,  the  act  by  virtue  of 
which  this  is  made  was  passed  prior  to  th» 
adoption  of  our  present  Constitution.  The 
right  to  make  the  classification  being  deter- 
mined, we  have  no  doubt  as  to  the  legisla- 
tive authority  to  impose  different  'rates'* 
upon  the  several  classes.  And  now,  July 
11,  1898,  it  is  ordered  that  the  defendant 
pay  a  tine  of  $72  to  the  commonwealth  for 
the  use  of  the  city  of  Titusville,  and  the 
cost  of  prosecution,  or  give  security  therefor 
within  ten  days  from  this  date;  and  in  de- 
fault thereof  he  shall  stand  committed  to 
the  county  jail  for  a  period  of  twenty  days.'* 

^fe8srs.  Jnlins  Bylea  and  Ensene 
Maokey  for  appellant. 

Mr.  George  Frank  Broom,  for  appel- 
lee: 

A  license  tax  levied  under  the  act  of  1889, 
governing  municipalities,  is  an  act  of  gen- 
eral taxation,  being  for  "general  revenue 
purposes." 

Oil  City  V.  Oil  City  Trust  Co.  161  Pa.  454, 
25  Atl.  124;  Williamsport  v.  Wenner,  172 
Pa.  181,  33  Atl.  544. 

The  mercantile  license  tax  has  been  set 
apart  as  a  tax  on  "property  estimated  by 
the  volume  of  the  annual  sales." 

Williamsport  v.  Wenner,  172  Pa.  173,  33. 
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At].  544;  Allenioum  v.  Oross,  132  Pa.  319, 
19  Atl.  269. 

Our  courts  have  construed  the  Constitu 
tion  as  permitting  classification  of  taxables, 
and  allowing  the  several  classes  to  be  taxed 
independently  and  differently. 

Oermania  L.  Ina,  Co.  v.  Com.  85  Pa.  519; 
•Com.  V.  Delatcare  Division  CanaX  Co.  123 
Pa.  620,  2  L.  R.  A.  798,  16  Atl.  584;  Kit- 
tanning  Coal  Co.  V.  Com.  79  Pa.  100;  Kitty 
Roup'8  Case,  81*  Pa.  211;  Williamaport  v. 
Broiony  84  Pa.  439;  Co<U  Ridge  Improv.  do 
Ooal  Co.  V.  Jennings,  127  Pa.  397,  17  Atl. 
986;  Pittsburg  v.  Coyle,  165  Pa.  61,  30  Atl. 
452;  Com.  v.  Sharon  Coal  Co.  164  Pa.  305, 

30  Atl.  127,  128;  Williamsport  v.  Wenner, 
172  Pa.  173,  33  Atl.  644;  Com.  v.  Qermania 
Bretcing  Co.  145  Pa.  87,  22  AtL  240. 

In  the  Federal  courts,  in  construing  the 
1st  section  of  the  14th  Amendment,  classi- 
fication of  taxables  has  been  permitted  in 
«  numerous  line  of  decisions. 

Magoun  v.  Illinois  Trust  d  8av.  Bank, 
170  U.  S.  283,  42  L.  ed.  1037,  18  Sup.  Ct. 
Eep.  594;  Dow  v.  Beidelman,  125  U.  S.  680, 

31  L.  ed.  841,  2  Inters.  Com.  Rep.  56,  8  Sup. 
Ct.  Rep.  1028;  Chicago,  B.  d  Q.  R.  Co.  v. 
/otro,  94  U.  S.  155,  sub  nom.  Chicago,  B.  d 
Q.  R.  Co.  V.  Cutts,  24  L.  ed.  94 ;  Fire  Asso. 
of  Philadelphia  v.  New  York,  119  U.  S.  110, 
30  L.  ed.  342,  7  Sup.  Ct.  Rep.  108 ;  Oulf,  C. 
d  8.  F.  R.  Co.  V.  Ellis,  165  U.  S.  150,  41  L. 
ed.  666,  17  Sup.  Ct.  Rep.  255;  Hayes  v. 
Missouri,  120  U.  S.  68,  30  L.  ed.  578,  7  Sup. 
Ct.  Rep.  350;  Barbier  v.  Connolly,  113  U. 
S.  27,  28  L.  ed.  923,  5  Sup.  Ct.  Rep.  357. 

Absolute  equality  is  of  course  unattain- 
able; a  mere  Approximate  equality  is  all 
that  can  reasonably  be  expected. 

Com.  V.  Dela/ware  Division  Canal  Co.  123 
Pa.  620,  2  L.  R.  A.  798,  16  Atl.  584;  Fow's 
Appeal,  112  Pa.  353,  4  Atl.  149;  Hunter's 
Appeal,  18  W.  N.  C.  411;  Loughlin's  Ap- 
peal, 19  W.  N.  C.  517. 

The  moment  we  concede  the  power  to  clas- 
sify we  have  disposed  of  the  question  of  uni- 
formity,  for  then  all  that  is  required  by  the 
Constitution  is  that  the  taxes  shall  be  uni- 
form upon  the  members  of  a  class. 

Kittanning  Coal  Co.  v.  Com.  79  Pa.  105. 

Classification  according  to  the  amount  of 
business  done,  or  volume  of  business,  has 
been  recognized  as  a  proper  classification  by 
both  the  courts  of  this  commonwealth  and 
the  Federal  courts. 

Williamsport  v.  Wenner,  172  Pa.  173,  33 
Atl.  544;  Allentoton  v.  Gross,  132  Pa.  322, 
19  Atl.  269;  Cow.  v.  Delatcare  Division 
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Canal  Co.  123  Pa.  620,  2  L.  R.  A.  798,  16 
Atl.  584;  Hadtner  v.  WiUiamsport,  15  W. 
N.  C.  138;  Doic  v.  Beidelman,  125  U.  S. 
680,  31  L.  ed.  841,  2  Inters.  Com.  Rep.  56, 
8  Sup.  Ct.  Rep.  1028;  Chicago,  B.  d  Q.  R, 
Co.  V.  Iowa,  94  U.  S.  164,  sub  nom.  Chicago. 
B.  d  Q.  R.  Co.  V.  Cutts,  24  L.  ed.  96. 

The  equal  protection  of  the  laws  has  been 
authoritatively  held  to  mean  that  all  per- 
sons subject  to  legislation  shall  be  treated 
alike,  under  like  circumstances  and  condi- 
tions, both  in  the  privileges  conferred  and 
in  the  liabilities  imposed. 

Guthrie,  The  Fourteenth  Amendment, 
p.  HI;  Hayes  v.  Missouri,  120  U.  S.  68,  30 
L.  ed.  578,  7  Sup.  Ct.  Rep.  350;  Barbier  v. 
Connolly,  113  U.  S.  27,  28  L.  ed.  923,  5  Sup. 
Ct.  Rep.  357 ;  Kentucky  Railroad  Tax  Cases, 
115  U.  S.  321,  sub  nom.  Cincinnati,  N.  O.  d 
T.  P.  R.  Co.  V.  Kentucky,  29  L.  ed.  414,  6 
Sup.  Ct.  Rep.  57;  Fire  Asso.  of  Philadel- 
phia V.  Neic  York,  119  U.  S.  120,  30  L.  ed. 
347,  7  Sup.  Ct  Rep.  108;  MissouH  P.  R, 
Co.  V.  Mackey,  127  U.  S.  205,  32  L.  ed.  107. 
8  Sup.  Ct.  Rep.  1161;  Home  Ins.  Co.  v. 
Neio  York,  134  U.  S.  594,  33  L.  ed.  1025,  10 
Sup.  Ct.  Rep.  593;  Hallinger  v.  Dart*,  146 
U.  S.  314,  36  L.  ed.  986,  13  Sup.  Ct.  Rep. 
106;  Qiozza  v.  Tieman,  148  U.  S.  657,  37 
L.  ed.  599,  13  Sup.  Ct.  Rep.  721;  8t.  Louis 
d  8.  F.  R.  Co.  V.  Mathews,  165  U.  S.  1,  41 
L.  ed.  611,  17  Sup.  Ct.  Rep.  243;  Oulf,  C. 
d  8.  F.  R.  Co.  V.  Ellis,  165  U.  S.  150,  41  L. 
ed.  666,  17  Sup.  Ct.  Rep.  256. 

The  subject  of  classification  is  legislative 
in  the  first  instance,  as  legislative  power  is 
necessarily  exercised  through  a  classifica- 
tion of  subjects  (for  a  law  operating  at 
once  and  alike  upon  all  subjects  is  incon- 
ceivable). A  legislative  classification  is 
presumed  to  be  valid  and  to  have  been  made 
in  the  exercise  of  a  wise  discretion  and  for 
sufficient  and  proper  reasons,  unless  an  in- 
fringement  of  some  provisions  of  the  state 
or  Federal  Constitution  appears. 

Sanderson,  Validity  of  Statutes,  p.  137; 
McCarthy  v.  Com.  ex  rel.  Griffiths,  110  Pa. 
243.  2  Atl.  423. 

Per  Cnrlam: 

We  concur  entirely  with  the  views  ex- 
pressed in  the  opinion  of  the  learned  judge 
of  the  Court  of  Quarter  Sessions  in  this 
case,  and  on  that  opinion  the  judgment  is 
affirmed. 

Affirmed  by  Supreme  Court  d  United 
States  March  8,  1902. 
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Franklin  LANDERS. 

Martha  E.  LANDERS,  Intervener. 

(107  La.  549.) 

^1.     "Wliere  Immo'rable  property  In  tltla 
•tmte  purport*  to  hmve  been  aold  by  a 

hasband  to  his  wife  for  a  certain  sum  of 
money,  the  title  is  Invalid  on  Its  face,  the 
apparent  consideration  not  being  within  the 
exceptions  provided  by  Civil  Code,  art.  2446, 
as  essential  to  the  validity  of  a  sale  In  snch 
case :  aod  the  property  Is  liable  to  seizure  by 
the  creditors  of  the  husband. 
2.  Where  property  so  altnmted  la 
■elxed  upon  m  claim  msalnat  the  hua- 

*Headnotes  by  Monboe,  J. 


band,  and  the  wife  Intervenes,  setting  up 
title,  and  the  seizing  creditor  propounds  to 
her  interrogatories  on  facts  and  articles,  her 
answers  thereto  are  entitled  to  no  greater 
effect,  as  against  such  creditor,  than  her  tes- 
timony, or  that  of  any  other  witness,  given 
orally. 

8.  IVhere  the  aelBlnv  creditor.  In  pro- 
ponndinff  iiach  Interrogatories,  takea 
the  Initiative,  and  attempts  to  show  that 
the  consideration  of  the  putative  sale  was 
other  than  as  stated,  either  in  the  Interven- 
er's title  or  In  her  intervention,  and  there- 
after fails.  In  this  court,  to  ask  for  any  rul- 
ing upon  his  objection,  made  during  the  trial, 
to  the  Introduction  of  parol  evidence  to  show 
the  real  consideration  of  such  sale.  It  will  be 
presumed  that  the  objection  Is  abandoned. 

4.  Where  the  ansivera  to  such  tnter- 
rovatorlea  shovr  that  property  in  an- 
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property. 

I.  Introduction,  853. 
11.  When  lex  domicilii  U  opposed  to  the  lew 
rei  aita;  or  lea  fori. 

a.  Real  estate,  or  immovables,  353. 

b.  Personal  property,  or  movables,  354. 

c.  What    lavD    determines    character    of 

property  as  real  or  personal,  359. 

III.  When  law  of  matrimonial  domicil  is  op- 

posed to  that  of  place  where  marriage 
celebrated,  359. 

IV.  How  original  matrimonial  domicil  ascer- 

tained, 360. 
V.  Change  of  matrimonial  domicil. 

a.  Property  acquired    prior  to    change, 

363. 

b.  Property  acquired  after  the  change, 

366. 

c.  Tacit  mortgages  or  liens,  367. 
VI.  Marriage  settlements,  368. 

VII.  Summary,  373. 

1.  Introduction. 

It  Is  Important.  In  the  consideration  of  any 
Mbject  relating  to  conflict  of  laws  cu  bear  in 
mind  that  ail  principles  of  private  Interna- 
tional law,  however  well  established,  are  sub- 
ject to  alteration  or  abrogation  by  the  statutes 
of  any  state  or  country,  so  far  as  their  en- 
forcement in  Its  courts  Is  concerned.  Courts  are 
undoubtedly  loath  to  give  to  a  statute  a  construc- 
tion which  will  bring  It  in  conflict  with  the  prin- 
<cipie8  of  international  law,  but.  In  the  absence 
-of  vested  rights  protected  by  the  Federal  or  state 
Constitution,  the  statutes  must  prevail  over  such 
principles  if  the  former  are  not  susceptible  of 
a  construction  which  will  harmonize  them  with 
the  latter.  Again,  the  courts  of  any  state  or 
conntry  may  refuse  to  recognize  or  enforce 
rights  arising  under  the  laws  of  another  state 
or  country  which,  according  to  the  established 
principles  of  international  law,  ought  ordinar- 
ily to  govern.  If  they  are  opposed  to  the  dis- 
tinctive public  policy  of  the  forum.  It  Is  ob- 
vious, however,  that  the  distinctive  policy  of 
the  forum  Is  not  necessarily  violated  by  the 
recognition  or  enforcement  of  rights  created  by 
the  laws  of  another  state  or  country  operating 
upon  facrs  and  conditions,  which,  by  the  prin- 
ciples of  international  law,  are  within  the  le- 
gitimate sphere  of  their  operation,  although  a 
different  result  would  be  produced  by  the  laws 
of  the  forum  operating  upon  similar  facts  and 
conditions,  which,  by  such  principles,  are  wlth- 
«7  L.  R.  A. 


The  existence  of  such  differences  creates  the 
very  condition  which  calls  for  the  application 
of  the  principles  of  international  law.  It  fol- 
lows, from  what  has  been  said,  that  ail  rules 
of  international  law  with  respect  to  the  effect 
of  marriage  upon  property  rights  are  subject 
to  the  qualification  that  they  have  not  been  al- 
tered or  abrogated  by'  a  statute  of  the  forum, 
and  that  they  do  not  require  the  recognition  or 
enforcement  of  rights  that  are  contrary  to  the 
distinctive  public  policy  of  the  forum.  There 
Is  another  circumstance  which  sometimes  In- 
terferes with  the  application  of  these  rules, 
without,  however,  at  all  detracting  from  their 
universality,  viz..  the  failure  to  prove  the  law 
of  the  place  which  according  to  these  rules 
should  determine  the  rights  of  the  parties. 
In  thac  case  the  lew  fori  is  frequently  applied, 
sometimes  on  the  presumption  that  the  law  of 
the  other  place  on  the  point  in  question  Is  the 
same,  and  sometimes  on  the  theory  that  the 
court  must  apply  the  lew  fori  when  no  other 
law  Is  proved.  The  question  here  suggested, 
as  to  what  course  the  court  should  adopt  when 
the  appropriate  law  is  not  proved.  Is  broader 
than  the  subject  of  this  note,  and  is  only  re- 
ferred to  incidentally. 

II.  When  lew  domicilii  is  opposed  to  the  lew  ret 
sitw  or  lew  fori. 

a.  Real  estate,  or  immovables. 


It  Is  a  settled  principle  of  very  extensive  op- 
eration that  real  property  is  governed  by  the 
lew  rei  sitte.  In  accordance  with  this  principle. 
It  is  well  established  that  the  respective  rights 
of  husband  and  wife  in  real  property.  In  the 
absence  of  an  antenuptial  contract,  are  deter- 
mined by  the  law  of  the  place  where  the  prop- 
erty is  situated,  irrespective  of  the  domicil  of 
the  parties,  or  of  the  place  where  the  mar- 
riage was  celebrated.  McCollum  v.  Smith, 
Meigs.  342.  33  Am.  Dec.  147 :  Nelson  v.  Goree, 
34  Ala.  565 :  Vertner  v.  Humphreys,  14  Smedes 
&  M.  130:  Newcomer  v.  Orem,  2  Md.  297,  56 
Am.  Dec.  717:  Heldenhclmer  v.  Lorit^,  6  Tex. 
Civ.  App.  560.  26  S,  W.  99. 

Thus,  the  legal  status  of  a  husband  and  wife 
domiciled  in  Pennsylvania  with  reference  to 
land  situated  In  Michigan,  is  governed  by  the 
law  of  Michigan.  Duffy  v.  White,  115  Mich. 
264,  73  N.  W.  3G3.  In  this  case  a  conveyance 
of  land  from  the  wife  to  her  husband,  executed 
in  Pennsylvania,  was  upheld  upon  the  ground 
23 
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Louisiana  Sufbemb  Ooubt. 
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other  state  Itmd  been  conTered  by  the 

huaband  to  the  wife,  for  a  particular  con- 
slderatlon  arising  under  the  laws  of  that 
state,  this  court  will  not  assume,  eyen  though 
It  should  be  made  to  appear  that  such  con- 
sideration was  Inadequate,  that  a  diflFerent 
consideration,  testified  to  as  moving  In  the 
matter  of  the  conveyance  of  the  Louisiana 
property,  was  therefore  Included  and  ex- 
hausted for  the  purposes  of  the  conveyance 
In  such  other  state. 

6.  Tlie  ▼mlldltr  of  tlie  eouTeyanee  of 
Immovable  property  In  Louisiana,  and 
the  capacity  of  a  husband  and  wife  to  deal 
with  each  other  with  respect  thereto,  are  to 
be  determined  by  the  law  of  Louisiana. 

O.  A  sale  of  aiiclt  property  between 
hnsband  and  wife  can  be  made  only  In 
the  cascft  and  for  the  consideration  as  pro- 
vided in  Civil  Code,  art.  2446,  and  If  appar- 
ently made  for  some  other  consideration  Is 
Invalid   on    Its   face ;.  and    If  attacked   by  a 


party  showing  sufflclent  Interest,  the  burden 
of  proof.  If  proof  be  admitted,  rests  upon 
the  party  seeking  to  maintain  the  yalldlty 
of  such  sale  to  show  that  the  real  considera- 
tion was  within  the  exceptions  provided  In 
said  article. 

7.  If  In  such  case  the  claim  be  that 
the  consideration  -vras  an  Indebted- 
ness of  the  husband  to  the  wife  for  money 
said  to  have  belonged  to  the  wife,  and  to  have 
been  received  and  used  by  the  husband.  It 
must  be  shown,  where  the  parties  are  domi- 
ciled In  another  state,  that  by  reason  of  sucb 
receipt  and  use  the  husband  became  the 
debtor  of  the  wife,  that  the  debt  existed  at 
the  time  of  the  conveyance,  and  that  the 
property  was  conveyed  in  satisfaction  or  in 
part  satisfaction  of  such  debt. 

5.  'Whether,  In  snch  caae,  the  hnsband 
becomes  the  debtor  of  his  wife,  dei>end» 
upon  the  law  of  their  domlcll. 

0«     The  courts  of  Lonlatana  will  take- 


that  by  the  law  of  Michigan  the  land  was  her 
separate  property,  and  might  be  lawfully  con- 
veyed by  her,  either  directly  or  Indirectly,  to 
her  husband. 

A  distinction  Is,  however,  to  be  observed  In 
this  connection.  It  may  be  that  the  location 
of  the  domlcll  or  residence,  within  or  without 
the  state  or  country  In  which  the  property  Is 
sHuated,  will  affect  the  question  which  of  two 
or  more  rules  of  law  In  force  in  that  state  or 
country  la  applicable  to  the  facts,  and  is  there- 
fore to  govern.  This  distinction,  however, 
does  not  at  all  detract  from  the  universality  of 
the  rule  previously  stated,  since  In  any  case  It 
Is  the  lea  rei  aitw  that  is  applied.  Thus,  It  has 
been  held  that,  prior  to  the  Louisiana  act  of 
March,  1852,  by  which  the  community  of  prop- 
erty was  extended  to  nonresident  married  per- 
sons with  respect  to  property  thereafter  ac- 
quired In  the  state,  real  property  acquired  by 
nonresidents  who  were  not  married  within  the 
state  did  not  fall  Into  the  community.  Water- 
er's  Succession,  25  La.  Ann.  210 :  Wolfe  v.  Gil- 
mer, 7  La.  Ann.  583;  Huff  v.  Borland,  6  La. 
Ann.  436:  Leech  v.  Guild,  15  La.  Ann.  349; 
Dohan  v.  Murdoek,  41  La.  Ann.  494,  6  So.  131. 
And  it  was  held  In  Conner  v.  Elliott,  18  How. 
591,  15  L.  ed.  497,  that,  the  distinction  being 
based  on  the  place  of  the  marriage  or  the  resi- 
dence of  the  parties,  and  not  on  their  citizen- 
ship, there  was  no  violation  of  the  provisloa  of 
the  Federal  Constitution  that  the  citizens  of 
each  state  shall  be  entitled  to  all  the  privileges 
and  Immunities  of  citizens  of  the  several  states. 
In  these  cases  there  was  no  question  of  con- 
flict between  the  law  of  I^ulsiana  and  that  of 
the  domlcll  of  the  parties,  but  It  was  simply  a 
question  ss  to  which  law  of  Louisiana  was  ap- 
plicable to  the  facts. 

In  Depas  v.  Mayo,  11  Mo.  314.  49  Am.  Dec. 
88,  the  court,  while  conceding  that  the  exist- 
ence of  an  equity  In  favor  of  the  wife  in  land 
In  Missouri,  the  legal  title  of  which  is  vested 
in  the  husband,  must  be  determined  by  the  Isw 
of  Missouri,  and  not  by  the  law  of  Louisiana, 
held  that  such  an  equity  arose  In  favor  of  a 
wife  on  account  of  the  use,  in  the  purchase  of 
the  property,  of  money  which,  by  the  law  of 
Louisiana  (the  matrimonial  domlcll  at  the  time 
of  Its  acquisition),  was  a  part  of  the  commu- 
nity property  of  the  husband  and  wife. 

Real  estate  in  Washington,  which,  though 
standing  In  the  name  of  the  wife.  Is  the  com- 
munity property  of  herself  and  husband.  Is  sub- 
ject to  a  debt  Incurred  by  the  husband  In  Wis- 
consin, under  circumstances  which  would  have 
made  it  a  charge  upon  the  community  property 
67  L.  R.  A. 


in  Washington  If  it  had  been  Incurred  in  the- 
latter  state.  It  appearing  that,  according  to  the 
law  of  Wisconsin,  the  property.  If  situated  in 
that  state,  would  have  belonged  to  the  hns- 
band, and  would  have  thus  been  subject  to  his 
debts.  LaSelle  v.  Woolery,  11  Wash.  337,  32 
L.  R.  A.  73,  39  Pac.  663. 

b.  Pergonal  property,  or  movable: 

With  respect  to  personal  property,  the  gen- 
eral rule  of  international  law,  in  the  absence 
of  any  statute  changing  it,  Is  that  the  respec- 
tive rights  of  husband  and  wife  and  their  cred- 
itors are  determined  by  the  law  of  the  matri- 
monial domlcll,  irrespective  of  the  place  where 
the  property  is  acquired,  found,  located,  or 
seized.  Nelson  v.  Goree,  34  Ala.  565 ;  Birming- 
ham Waterworks  Co.  v.  Hume,  121  Ala.  168,  25 
So.  806 ;  Davis  v.  Zimmerman,  67  Pa.  70 ;  Hicks 
V.  Pope,  8  La.  556,  28  Am.  Dec.  142;  Young 
V.  Young,  5  La.  Ann.  611 ;  Worthlngton  v. 
Hanna,  23  Mich.  530 ;  Steers's  Succession,  4T 
La.  Ann.  1551,  18  So.  503;  Pearl  v.  Hansbor- 
ough,  9  Humph.  433 ;  Lyon  v.  Knott,  26  Miss. 
548;  Cahalan  v.  Monroe,  70  Ala.  271. 

It  is  obvious  that  the  application  of  this 
principle  will  sometthies  operate  to  the  advan- 
tage, and  sometimes  to  the  disadvantage,  of  the 
wife,  according  to  whether  the  lex  domicilii  Is 
more  or  less  favorable  to  her  than  the  lex  rc9 
iit<B  or  lex  fori. 

Thus,    the    mese    transportation    of    cotton 
from  Che  domlcll  of  a  married  woman,  by  the 
law  of  which  It  Is  her  separate  property.  Into 
Alabama,  does  not  change  Its  status  so  as  to 
constitute  it  her  separate  statutory  estate  un- 
der the  laws  of  the  latter  state,  and  It  Is  there- 
fore necessary  to  join  her  husband   with  her 
as  coplaintlff  in  an  action  of  trover   for   the- 
property.     Bush  v.  Gamer,  73  Ala.  162. 
I      Slaves  inherited  by  a  married  woman  In  MIs- 
I  slssippl,   where   the  common  law  prevails,   ac- 
I  cording  to  the  principles  of  which  they  became 
!  the  property  of  the  husband,  are  liable  for  his 
debts  when  brought  Into  Louisiana.     81ocomb> 
v.  Breediove,  8  La.  143,  28  Am.  Dec.  135.     In 
this  case  the  husband  and  wife  were  domiciled 
In  Mississippi  at  the  time  the  slaves  were  ac- 
quired, and  also  at  the  time  they  were  seized 
for  the  husband's  debts. 

In  Qulgly  V.  Muse,  15  La.  Ann.  197,  it  was 
held  that  the  nature  and  effect  of  a  purchase  of 
a  slave  by  a  married  woman  must  be  deter- 
mined by  the  law  of  Mississippi,  where  the  pur- 
chase was  made,  and  that,  in  accordance  wltls 
thai  law,  the  title  acquired  vested  absolutely 


1M2. 


Rush  y.  Landi 


865 


JudlelAl  e^iTBlBanee  of  the  prevalence  of 
the  common  law  In  a  sister  state,  and  of  the 
vnle  of  the  common  law  that  a  married 
woman  cannot  possess  personal  property  In- 
dependently of  her  husband  except  where  a 
tmst  has  been  created  for  her  separate  bene- 
fit. But  statutory  modifications  of  the  com- 
mon law,  or  the  creation  of  sudi  trust,  must 
be  proved.  If  either  be  relied  on. 

(April  14,  1902.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Judicial  District  Court  for  the  Par- 
iah of  Vermilion  in  favor  of  intervener  in 
a  suit  to  subject  property  to  the  payment  of 
a  debt  of  Franklin  Landers.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs,  W.  B.  White  and  W.  W.  Ed- 
wardsy  with  Messrs.  Wilson  St  Townlej, 
for  appellants. 


Mr.  Walter  Avcvatwi  White  for  ap- 
pellee. 

M onroe,  J.,  delivered  the  opinion  of  the 
court: 

Fred  P.  Rush  and  Geor^  E.  Townley, 
residents  of  Indiana,  and  original  plaintiffs 
herein,  in  February,  1900,  obtained  judg- 
ment in  the  circuit  court  of  Mariim  county, 
Indiana,  against  the  defendant  Franklin 
Landers,  also  a  resident  of  that  state,  in  the 
sum  of  $4,745.58,  representing  the  principal 
and  interest  of  a  debt  said  to  have  been  con- 
tracted in  1895;  up^on  which  judgment,  in 
March,  1900,  they  instituted  suit  in  the 
district  couit  for  the  parish  of  Vermilion, 
and  caused  to  be  seized,  by  attachment,  a 
rice  farm  lying  in  that  parish,  which  they 
alleged  belonged  to  the  defendant.  The  de- 
fen&nt,  appearing  through  the  curator  ad 


in  her  husband,  and  she  had  no  power  to  make 
a  gift  of  the  slave.  In  this  case  the  parties 
were  apparently  domiciled  in  Mississippi  at  the 
time  of  the  purchase. 

Moneys  of  a  wife  domiciled  In  Mississippi, 
though  received  In  Louisiana,  belong  to  her  as 
a  citizen  of  the  former  state,  and  do  not  ac- 
quire the  character  or  Incidents  of  paraphernal 
funds  under  the  law  of  Louisiana,  and.  If  con- 
verted by  her  husband,  she  has  no  mortgage  on 
his  property  In  the  latter  state  for  their  resti- 
tution, nor  can  she  receive  from  him  a  dation 
en  paiement  to  the  prejudice  of  attaching  cred- 
itors who  are  citizens  of  that  state.  Hyman  v. 
Schlenker,  44  La.  Ann.  108,  10  So.  623. 

It  has  long  been  settled  by  the  jurisprudence 
of  this  country  that,  notwithstanding  mar- 
riages may  have  been  contracted  In  other 
states,  the  rights  of  the  married  persons  after 
being  domiciled  in  this  are  governed  by  its  laws 
in  relation  to  all  property  acquired  during  their 
residence  here, — so  far,  at  least,  as  they  have 
reference  to  acquets  and  gains  which  form  the 
matrimonial  community.  If  a  husband  and 
wife  were  placed  in  this  category,  and  the  first 
shonld  acquire  personal  property  by  purchase 
In  another  state,  it  would,  perhaps,  at  the  mo- 
mokt  of  acquisition,  form  a  part  of  the  matri- 
monial community,  even  before  It  was  brought 
Into  the  place  of  the  domlcil  <tf  the  partners. 
Hicks  V.  Pope.  8  La.  556,  28  A(n.  Dec.  142. 

So,  the  marital  rights  of  the  husband,  dom- 
iciled in  Texas,  to  personal  property  given  to 
the  wife  during  a  temporary  sojourn  in  Ten- 
nessee, are  governed  by  the  law  of  Texas,  and 
not  by  the  law  of  Tennessee  (Edrlngton  v.  Msy- 
field,  5  Tex.  363)  ;  and,  as  between  the  law  of 
Tennessee  and  that  of  Texas,  the  latter  was 
held,  in  State  v.  Barrow,  14  Tex.  180,  65  Am. 
Dec  100,  to  govern  the  marital  rights  to  per- 
sonal property  given  to  the  wife. during  their 
temporary  sojourn  In  Tennessee  while  on  their 
way  from  Mississippi,  their  original  matrimon- 
ial domlcil,  to  Texas,  where  they  contemplated 
establishing  their  domlcil,  though  there  was  no 
decision  as  between  the  law  of  Texas  and  that 
•f  Mississippi. 

So,  though  it  is  a  well-established  rule  of  in- 
ternational law  that  the  distribution  of  the  per- 
sonal property  of  a  decedent  Is  governed  by  the 
law  of  his  last  domlcil,  and  that  law,  there- 
fore, determines  whether  either  husband  or 
wife  Is  entitled  to  take,  when  the  right  to  take 
ifc  established  in  either,  their  respective  rights 
In  the  property,  as  between  themselves  and 
their  privies,  is  determined  by  the  law  of  their 
domlcil,  and  not  by  that  of  decedent's  unless 
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the  two  happen  to  be  the  same.  McCollum  v. 
Smith,  Meigs,  842,  83  Am.  Dec.  147;  McLean 
\.  Hardin,  56  N.  C.  (3  Jones,  Eq.)  294  ;  Muus 
V.  Muus,  29  Minn.  115,  12  N.  W.  343 ;  Hicks  v. 
Pope,  8  La.  556,  28  Am.  Dec.  142. 

So,  the  law  of  the  matrimonial  domlcil  at  the 
timo  of  the  death  of  the  wife  governs  the  dis* 
position  of,  and  succession  to,  her  distributive 
share  of  ber  father's  estate,  although  he  was 
domiciled  in  another  state  at  the  time  of  his 
death  and  the  administration  of  his  estate  was 
still  open  at  the  time  of  the  wife's  death. 
Nocnan  v.  Kemp,  84  Md.  73,  6  Am.  Rep.  307. 
In  this  case  it  was  held  that  the  distributive 
share  shonld  go  to  the  surviving  husband,  that 
being  the  law  of  Kentucky,  where  the  matri- 
monial domlcil  was  established. 

The  cspaclty  of  a  married  woman  domiciled 
in  France,  separated  In  bed  and  board  from  her 
husband,  to  compromise  her  rights  in  the  suc- 
cession of  property,  is  to  be  determined  by  ref- 
erence to  the  law  of  France,  and  not  by  that  of 
Louisiana,  where  the  succession  is  pending. 
Gamier  v.  Poydras,  13  La.  182. 

In  McCormlck  v.  Gamett,  5  DeO.  M.  ft  O. 
278,  18  Jur.  412,  23  L.  J.  Ch.  N.  8.  777,  the 
court  ordered  the  payment  of  the  wife's  leg- 
acy to  an  assignee  of  the  husband,  the  husband 
and  wife  being  domiciled  In  Scotland,  in  which 
country  a  wife  had  no  right  to  a  settlement  ef 
the  fund  upon  her. 

So,  in  Dues  v.  Smith,  Jac^  544,  money  be- 
longing to  a  wife  was  paid  out  of  court  to  the 
husband  without  requiring  him  to  settle  the 
property  upon  the  wife,  it  appearing  that  they 
were  subjects  of  Denmark,  and  that  according 
to  the  Danish  law  he  was  entitled  to  receive 
her  property  without  making  such  a  settlement. 

The  law  of  the  matrimonial  domlcil  prevails 
over  that  of  the  forum  with  reference  to  the 
marital  rights  of  husband  and  wife  in  a  fund 
administered  at  the  forum.  DeSerre  v.  Clarke, 
L.  R.  18  Eq.  587,  43  L.  J.  Ch.  N.  S.  821,  31  L. 
T.  N.  S.  161,  23  Week.  Rep.  3. 

But  the  law  of  Louisiana  respecting  the 
rights  of  a  married  woman  to  slaves  inherited 
by  her  during  the  marriage  governs  In  the  ab- 
sence of  proof  of  the  law  of  the  matrimonial 
domlcil  at  the  time.  Allen  v.  Allen,  6  Rob. 
(La.)   104,  39  Am.  Dee.  553. 

The  tenure  by  which  personal  property  ac- 
quired in  another  state  and  brought  nere  is 
held  as  between  husband  and  wife  will  depend 
upon  the  laws  of  the  state  where  acquired. 
Shumway  v.  Leakey,  67  Cal.  458,  8  Pac.  12. 
This  language,  if  literally  construed,  would 
make  the  law  of  the  place  where  the  property 
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hoe  appointed  by  the  court  to  represent  him, 
answered,  disclaiming  title.  Thereupon 
^lartha  E.  Landers,  his  wife,  intervened, 
claiming  to  be  the  owner  of  the  seized  prop- 
«?rty  by  virtue  of  a  conveyance  made  by  her 
husband  in  January,  1894,  in  part  satisfac- 
tion of  an  alleged  debt  for  a  larger  amount, 
said  to  be  due  for  separate  funds  belonging 
to  her,  which  had  been  delivered  to  and 
used  by  him,  and  praying  that  her  title 
be  recognized,  and  the  attachment  dissolved. 
About  the  time  that  this  intervention  was 
filed,  George  E.  Townley  died,  and  Morris 
M.  Townley,  his  administrator,  was  made 
party  plaintiff  in  his  stead,  and  he  and 
Kush  answered  the  intervention  in  effect 
as  follows,  to  wit :  That  the  property  seized 
belonged  to  the  community  between  Landers 
and  liis  M'ife,  and  that  the  transfer  of  title 
to  the  wife,  as    set    up    by  the  intervener. 


was  null  and  void,  because  not  within  any 
exception  to  the  prohibition  contained  in  the 
law  of  this  state  against  sales  between  hus- 
band and  wife,  because  the  property  was 
worth  $10,000,  whereas  the  cash  considerar 
tion  of  the  alleged  conveyance  purports  to 
have  been  $2,000,  and  for  the  balance  the 
wife  undertook  to  bind  herself  with  respect 
to  certain  mortgages  bearing  upon  the  prop- 
erty in  the  name  of  her  husband,  or,  if  it  be 
held  that  she  did  not  so  imdertake,  then 
that  the  price  is  "vile;"  and  that  the  debt 
claimed  by  plaintiffs  is  a  debt  of  the  com- 
munity, for  which  said  property  remains  lia- 
ble. The  answer  concludes  with  a  prayer 
that  interrogatories  on  facts  and  articles  be 
propounded  to  the  intervener,  and  for  judg- 
ments etc.  Interrogatories  were  accordingly 
propounded  to  and  answered  by  the  inter- 
vener under  a  commission  executed  at  her 


was  acquired  govern,  rather  than  that  of  the 
matrimonial  domicil  at  that  time ;  bnt  It  is  prob- 
able that  the  two  were  the  same,  though  it  does 
not  expressly  so  appear.  In  the  result,  the 
law  of  California  (lex  fori  and  lex  rei  bUcb)  was 
applied  upon  the  presumption  that  the  law  of 
Nevada  (where  the  property  was  acquired  and 
where  the  matrimonial  domicil  was  probably  es- 
tablished at  the  time  of  Its  acquisition)  was 
the  same,  that  law  not  being  proved. 

In  Keyser  v.  Pilgrim,  25  Tex.  Supp.  217,  im^ 
Ira,  V.  a.  It  was  held  that  the  marital  rights 
of  husband  and  wife  In  a  slave  acquired  by  the 
wife  from  the  estate  of  her  father  in  Tennessee 
were  governed  by  the  law  of  Tennessee,  and 
not  by  that  of  Kentucky,  although  they  were 
domiciled  in  the  latter  state  at  the  time  the 
slave  was  received ;  but  It  will  be  observed  that 
the  decision  is  upon  the  ground  that  at  the 
time  of  the  father's  death  the  matrimonial  dom- 
icil was  in  Tennessee. 

In  Smith  V.  McAtee,  27  Md.  420,  92  Am.  Dec. 
€41,  It  was  held  that  the  wife's  share  of  the 
proceeds  of  a  sale  in  partition  of  real  property 
In  Maryland  was  not  subject  to  attachment  for 
a  debt  of  the  husband,  notwithstanding  that 
the  parties  were  domiciled  In  Illinois,  by  the 
law  of  which  a  husband  was  entitled  to  ail  the 
personal  property  of  the  wife.  In  this  case, 
however,  it  was  expressly  provided  In  the  de- 
cree directing  a  sale  of  the  real  property,  that 
the  wife's  portion  of  the  proceeds  should  be 
deemed  her  separate  estate  for  her  sole  and 
separate  use  and  benefit,  free  from  any  claim 
or  coDtrol  of  her  husband  or  of  his  creditors. 
The  court  said:  "The  courts  of  our  state 
have  perfect  Jurisdiction  over  all  personal 
property,  as  well  as  real,  within  its  limits,  be- 
longing to  the  wife,  and  they  have  a  right  to 
protect  both  from  the  debts  of  the  husband. 
If,  therefore,  our  legislative  enactment  in  re- 
gard to  the  property  of  the  wife  and  the  laws 
of  Illinois  conflict,  it  cannot  be  made  a  que»- 
tlon  In  our  own  courts  which  shall  prevail. 
'Where  there  Is  no  constitutional  barrier,  we 
are  bound  to  observe  and  enforce  the  statutory 
provisions  of  our  own  state.* " 

The  conflict  here  referred  to  undoubtedly 
means  a  conflict  with  reference  to  the  very 
property  In  question  after  giving  due  consid- 
eration to  the  fact  that  the  parties  are  domi- 
ciled in  another  state.  That  is,  in  order  to 
raise  such  a  conflict  as  is  here  contemplated, 
there  must  be  a  statute  which  requires  a  con- 
struction making  it  applicable  to  a  case  where 
the  parties  were  domiciled  in  another  state, 
and  which,  therefore,  abrogates,  so  far  as  the 
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forum  is  concerned,  the  rule  of  International 
law  that  makes  the  matrimonial  domicil  pre- 
vail In  such  a  case.  The  court  cannot  have 
contemplated  the  ordinary  conflict  which  arises 
between  statutes  of  different  Jurisdictions 
which  are  susceptible  of  a  construction  con- 
fining them  to  cases  where  the  parties  are  dom- 
iciled within  the  state  where  they  were  enacted, 
thus  bringing  them  Into  harmony  with  the  gen- 
eral principle  of  international  law  that  the  law 
of  the  domicil  governs.  The  very  necessity  for 
International  rules  on  any  subject  is  created  by 
the  existence  of  a  conflict  of  laws  In  the  sense 
last  referred  to. 

The  law  of  the  domicil  also  governs  with  re- 
spect to  the  substantial  rights  of  husband  and 
wife,  as  between  themselves  and  their  privies. 
In  choses  In  action  accruing  to  either,  though 
the  law  of  the  forum  may  affect  the  right  of  ei- 
ther to  bring  an  action  thereon  without  Joining 
the  other.     Thus: 

In  Craycroff  v.  Morehead,  67  N.  C.  422,  a 
judgment  entered  In  North  Carolina  In  favor 
of  a  wife  against  her  husband  on  Judgment 
notes  given  before  the  intermarriage  of  the 
parties  was  upheld  as  against  the  other  cred- 
itors of  the  husband,  upon  the  ground  that  the 
rights  of  parties  were  governed  by  the  law  of 
Pennsylvania  where  the  husband  and  wife  were 
domiciled,  which  provides  that  the  property 
owned  by  a  single  woman  continues  to  be  hers 
after  marriage. 

An  action  may  be  maintained  In  the  District 
of  Columbia  by  a  married  woman  domiciled  in 
New  York  to  recover  money  earned  by  her  in 
New  York,  according  to  the  law  of  which  It 
constituted  a  part  of  her  separate  estate,  and 
loaned  by  her  to  the  defendant,  although  such 
earnings,  under  the  law  of  the  District  of  Co- 
lumbia, would  belong  to  her  husband.  Frank 
V.  Hlrsh,  3  App.  D.  C.  491.  In  this  case  the 
loan  was  made  in  New  York,  but  the  court 
said  if  It  had  been  made  In  the  District  of  Co- 
lumbia it  would  not  have  affected  the  decision. 
The  court  admitted  that  the  necessity,  or  oth- 
erwise, of  Joining  the  husband  as  a  plaintiff 
was  to  be  determined  by  the  law  of  the  District 
of  Columbia,  irrespective  of  the  law  of  New 
York,  but  that  the  substantive  right  waa  to  be 
determined  by  the  law  of  New  York. 

In  Jones  v.  ^tna  Ins.  Co.  14  Conn.  506,  the 
court  expressed  a  doubt  whether  an  action  In 
Connecticut  upon  a  chose  of  action  belonging 
to  a  married  woman  domiciled  In  Canada,  ac- 
cording to  the  law  of  which  it  constituted  a 
part  of  her  separate  estate,  must  be  brought 
by  the  husband,  although,  If  she  were  domiciled 
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residence  in  Indiana,  and  the  commission 
was  duly  returned,  and  made  part  of  the 
record.  The  intervener  was  also  sworn  as  a 
witness  in  her  own  behalf,  and  testified 
orally.  Other  evidence  was  adduced,  and 
the  case  was  argued  and  submitted,  and  de- 
cided in  favor  of  the  intervener  on  the  ques- 
tion of  title  and  in  favor  of  the  defendant 
by  judgment  of  nonsuit,  and  from  the  judg- 
ment so  rendered  the  plaintiffs  prosecute 
this  appeal.  In  the  course  of  the  execution 
of  the  commission  under  which  the  inter- 
vener answered  the  interrogatories  on  facts 
and  articles,  the  point  was  reserved  on  be- 
half of  the  plaintiffs  that  the  answers  were 
read  from  a  paper  which  had  been  prepared 
in  advance,  and  that  the  intervener  declined 
to  answer  in  any  other  way,  and  declined 
to  state  by  whom  the  paper  had  been  pre- 
pared.    The  point  thus  reserved  was  not. 


however,  insisted  upon  in  the  district  court, 
and  has  not  been  referred  to  by  counsel  foi 
plaintiffs,  who  rely  in  their  argument  before 
this  court  upon  their  ability  to  show  that 
the  answers  given  by  the  intervener  to  the 
interrogatories  and  in  her  oral  testimony 
are  self-destructive,  and  are  overborne  by 
other  testimony.  We  take  it,  therefore,  that 
the  answers  to  the  interrogatories  on  facts 
and  articles  are  to  be  accepted  subject  to 
the  conditions  last  mentioned,  since  they  can 
hardly  be  used  for  the  purposes  of  an  at- 
tack upon  the  oral  testimony  given  by  the 
intervener  if  they  are  to  be  excluded  from 
the  record.  As  to  the  effect  of  those  an- 
swers, counsel  for  the  intervener  contends 
that  it  can  be  destroyed  only  by  the  testi- 
mony of  two  witnesses,  or  of  one  witness 
and  strong  corroborating  circumstances,, 
which,  he  claims,  have  not  been  produced; 


In  Connecticut,  It  would  have  to  be  brought  by 
him.  The  court  was  inclined  to  the  opinion, 
but  did  not  decide  the  question,  that,  since  the 
Connecticut  rule  requiring  the  action  to  be 
brought  b7  the  husband  was  based  on  the  prin- 
ciple that  the  chose  in  action  was  vested  in 
him,  it  did  -not  apply  where,  according  to  the 
law  of  the  domicil  of  the  wife,  the  chose  in  ac- 
tion was  a  part  of  her  separate  estate.  The 
court  held  that,  whatever  the  law  might  be  on 
that  subject,  the  fruits  of  such  an  action,  even 
if  bronght  by  the  husband,  could  not  be  taken 
for  his  debt  * 

In  Williams  v.  Pope  Mfg.  Co.  62  La.  Ann. 
1417,  50  L.  R.  A.  816,  27  So.  851,  it  was  held 
that  a  married  woman,  whose  matrimonial 
domicll  was  in  Mississippi,  might  maintain  an 
action  in  Louisiana,  in  her  own  name,  to  re- 
cover damages  ex  delicto  for  a  tort  committed 
against  her  while  temporarily  sojourning  in 
the  latter  state,  and  which  by  the  law  of  Mis- 
sissippi would  constitute  a  part  of  her  separate 
estate,  notwithstanding  the  Louisiana  statute, 
which  provides  that  "all  property  acquired  in 
this  state  by  nonresident  married  persons 
.  .  .  shall  be  subject  to  the  same  provisions 
of  law  which  regulate  the  community  of  ac- 
quets and  gains  between  citizens  of  this  state.*' 
The  decision  is  upon  the  ground  that  the  stat- 
nte  Is  a  real,  rather  than  a  personal,  statute, 
1  e,,  deals  with  and  regulates  property  within 
the  state,  and  not  with  the  personal  rights  or 
conditions  of  the  spouses,  and  that  the  legal 
situs  of  the  chose  in  action,  if  it  is  to  l>e  treated 
and  considered  as  personal  property,  was  at  the 
matrimonial  domicil  of  the  plaintiff  in  the  state 
of  Mississippi. 

In  Howard  ▼.  Chesapealce  &  O.  R.  Co.  11 
App.  D.  C.  300,  the  release  of  a  claim  for  per- 
sonal injuries  executed  by  a  married  woman  in 
the  District  of  Columbia  was  held  invalid  in  the 
absence  of  proof  of  the  law  of  Kentucky  (where 
the  injury  was  received),  or  of  Indiana  (where 
she  was  domiciled),  regarding  the  property 
rights  of  married  women.  The  decision  is  upon 
the  ground  that  the  presumption  must  be  in- 
dulged, either  that  the  rule  of  the  common  law, 
or  that  in  force  In  the  District  of  Columbia, 
prevailed  In  those  states,  and  that  under  ei- 
ther rule  the  release  would  be  Invalid.  The 
court  said  that  it  was  unnecessary  to  consider 
whether  the  wife's  right  of  property  In  a  cause 
of  action  for  personal  Injury  accruing  In  an- 
other state  must  be  determined  by  the  law  of 
the  forum,  of  the  domicil  of  the  Injured  party, 
or  of  the  place  of  the  contract  and  Injury. 

In  Snashall  v.  Metropolitan  R.  Co.  8  Mackey, 
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399,  10  L.  R.  A.  746,  however,  it  was  held  that 
a  married  woman  could  not  give  a  valid  release 
of  a  cause  of  action  for  personal  injuries  sus- 
tained by  her  in  ihe  District,  which,  by  the 
law  of  the  DIstrirc,  would  not  constitute  a  part 
of  her  separate  property,  even  if  it  would  l>e 
her  separate  property  under  the  law  of  Wis- 
consin, where  she  was  domiciled.  The  decision 
is  upon  the  ground  that,  even  if  the  cause  of 
action  for  personal  injuries  is  to  t>e  regarded 
as  property  within  the  statute  of  the  domicil 
regulating  the  property  rights  of  married 
women,  it  cannot  be  regarded  as  property — at 
least  not  as  movables — within  the  rule  of  in- 
ternational law  that  the  rights  of  husband  and 
wife  to  movables  are  governed  by  the  law  of 
the  domicil,  irre^ective  of  their  actual  situa- 
tion. 

A  distinction,  somewhat  analogous  to  that 
already  alluded  to,  between  the  right  of  hus- 
band or  wife  to  share  in  the  distribution  of  a 
decedent's  estate,  and  their  respective  rights 
in  the  property  when  acquired,  is  pointed  out 
by  the  following  case. 

The  effect  of  the  payment  to  the  husband  of 
dividends' upon  shares  of  stock  in  a  Virginia 
corporation  as  a  payment  to  the  wife,  to  whom 
the  stock  was  Issued,  Is  to  l)e  determined  by 
the  law  of  Virginia  rather  than  the  law  of 
Maryland,  where  the  husband  and  wife  are 
domiciled.  Graham  v.  First  Nat.  Bank,  84  N. 
Y.  393,  38  Am.  Rep.  528.  It  was  proved  in 
this  case  that  the  common-law  rule  with  ref- 
erence to  husband  and  wife  prevailed  in  Vir- 
ginia, and  that  within  that  Jurisdiction  the 
husband  had  the  absolute  right  to  reduce  to  his 
own  possession,  and  use  for  his  own  benefit,  the 
personal  property  of  the  wife.  It  was  accord- 
ingly held  that  the  payment  to  the  husband 
was  good,  notwithstanding  that  according  to 
the  law  of  Maryland  (lew  domicilii)  the  stock 
was  a  part  of  the  wife's  separate  property. 
The  decision  is  upon  the  ground  that  the  con- 
tract out  of  which  the  right  to  dividends  grew 
was  both  made,  and  to  l>e  performed,  in  Vir- 
ginia. It  was  admitted  that  the  respective 
rights  of  the  husband  and  wife  to  the  property, 
as  between  themselves,  would  be  determined  by 
the  lew  domicilH,  and  a  distinction  was  made 
between  their  rights  inter  se  and  their  rights 
as  against  the  debtor  in  another  state. 

So,  in  l*earl  v.  Ilansborough,  9  Humph.  433, 
supra,  the  court  held  that  the  validity  of  a  con- 
tract of  purchase  of  personal  property  in  Ten- 
nessee by  a  married  woman  domiciled  in  Mis- 
sissippi must  be  determined  by  the  law  of  Ten- 
nessee, though  it  conceded  that  if  the  contract 
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while  counsel  for  plaintiffs  insist  that  such 
effect  should  be  determined  in  this  case  by 
the  rules  applicable  to  ordinaiy  testimony, 
for  the  reasons:  (1)  That  the  law  govern- 
ing the  answers  of  the  defendant  in  a  case 
is  inapplicable  where  interrogatories  "are 
answered  by  one  who^  as  intervener,  has 
the  burden  of  proof;"  (2)  that  certain  of 
the  answers  of  the  intervener  as  to  the  value 
of  the  real  estate  in  Indiana  transferred  to 
her  by  her  husband  are  merely  expressions 
of  opinion  upon  matters  concerning  which  it 
does  not  appear  that  she  was  qualified  to 
judge;  and  they  further  insist  that  as  to 
certain  mortgages,  which  are  said  to  have 
borne  upon  the  Indiana  property  at  the  time 
of  its  transfer,  the  answers  are  contradicted 
by  official  certificates  from  the  mortgage 
records;    and,   finally,  that  they  are  over- 


borne throughout  either  by  the  testimony  of 
two  witnesses  or  its  equivalent. 

The  Code  of  Practice  provides  that  "both 
plaintiff  and  defendant"  may  propound  in- 
terrogatories on  facts  and  articles  (ait. 
347),  and  the  answers  are  given  the  sam« 
effect  whether  made  by  the  one  or  the  other, 
and  irrespective  of  the  burden  of  proof. 
The  plaintiffs  correctly  assumed  that,  aa 
they  occupied  the  position  of  defendant* 
quoad  the  claim  set  up  by  Che  intervaier, 
they  were  entitled  to  propound  such  inter- 
rogatories to  her;  and,  if  this  be  true,  there 
can  be  no  reason  why  her  answers  should 
not  be  given  the  effect  that  would  be  ac- 
corded to  those  of  a  person  occupying  the 
position  of  plaintiff  eo  nomine.  Prior  to 
1870  article  354  of  the  Code  of  Practice  read 
as  follows:  "The  answers  of  the  party  in- 
terrogated are  evidence,  but  do  not  exclude 


bad  been  valid  tbe  respective  rlgbts  of  the 
busband  and  wife  in  tbe  propertj  acquired 
would  have  been  determined  bj  reference  to 
tbe  law  of  Misjilsslppl,  and  not  bj  that  of  Ten- 


It  Is  apparent,  for  reasons  stated  In  subdi- 
vision I.,  funra,  tbat  the  rule  tbat  tbe  rights 
of  the  parties  are  governed  by  the  law  of  their 
domlclU  rather  than  that  of  the  place  where 
the  property  Is  found,  may  be  changed  by  stat- 
ute so  far  as  its  applicability  In  any  particular 
state  or  country  Is  concerned.  This  was  done, 
to  a  limited  extent.  In  Louisiana  by  the  act 
of  1852  (art.  2400  of  the  Code),  which  pro- 
vides that  all  property  acquired  In  the  state 
by  nonresident  married  persons  shall  be  sub- 
ject to  the  same  provisions  of  law  which  regu- 
late the  community  of  acquets  and  gains  be- 
tween citlsens  of  I^oulslana.  This  provision 
Is  impliedly  held  In  Williams  v.  Pope  Mfg.  Co. 
52  La.  Ann.  1417,  60  L.  R.  A.  816,  27  So. 
851,  supra^  to  subject  to  the  community 
personal  property  or  movables  situated  In 
Louisiana  belonging  to  a  married  woman  dom- 
iciled with  her  husband  in  another  state, 
though,  as  already  spen.  It  was  held  not  to  ap- 
ply to  a  mere  right  of  action  for  a  personal  In- 
Jury  sustained  In  Louisiana  by  a  married 
woman  domiciled  in  another  state  by  the  law 
of  which  It  constituted  a  part  of  her  separate 
property,  because,  If  such  a  right  of  action 
could  be  regarded  as  personal  property  at  all, 
its  situs  was  at  her  domlcU.  Before  tbe  pas- 
sage of  the  statute  referred  to  the  supreme 
court  of  Louisiana  adopted  the  doctrine,  which 
was  In  reality  a  rule  of  statutory  construction, 
that  the  statute  which  regulated  the  rights  of 
husband  and  wife  was  real,  not  personal, — that 
is.  It  operated  on  property  within  the  limits  of 
the  state,  and  not  on  persons.  The  terms  In 
which  this  rule  of  statutory  construction  was 
expressed  are  calculated  to  Induce  the  belief 
that  It  would  accomplish  the  same  result  that 
was  afterwards  provided  for  by  the  express 
terms  of  the  statute  already  alluded  to,  vis., 
Che  subjection  of  personal  property  acquired  In 
Louisiana  to  the  community,  altbougb  botii 
husband  and  wife  were  nonresidents ;  but  prior 
to  that  statute  such  result  seems  to  have  been 
avoided  by  the  adoption  of  the  view  that  the 
situs  of  personal  property,  even  of  chattels,  was 
at  the  matrimonial  domlcll,  and  If  that  doml- 
cll  were  In  another  state  the  property  was  not, 
in  a  legal  sense,  to  be  regarded  as  located  In 
Louisiana.  The  doctrine  was  first  promul- 
gated In  Saul  V.  His  Creilltors.  5  Mart.  N.  S. 
569,  16  Am.  Dec.  212,  and  It  was  there  applied 
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simply  for  the  purpose  of  subjecting  to  the 
community  property  acquired  in  Louisiana 
after  the  removal  of  the  domicil  of  the  husband 
and  wife  to  tbat  state  from  the  place  where  the 
marriage  was  celebrated  and  the  original  mat- 
rlmonlal  domlcll  established,  upon  the  idea  that 
where  the  personal  statute  of  the  domicil  Is  in 
opposition  to  a  real  statute  of  situation  the 
real  statute  will  prevail.  In  Cole  v.  His  Execu- 
tors. 7  Mart.  N.  S.  41,  18  Am.  Dec.  241,  the 
mte  was  applied  for  the  purpose  of  subjecting 
to  the  community  personal  property  acquired 
by  the  husband  while  domiciled  In  Lo;pisIana. 
although  the  wife,  who  was  claiming  the  bene- 
fit of  the  community,  had  never  been  a  resident 
of  Louisiana.  The  court  did  say  in  this  case 
that  property  within  the  limits  of  the  state 
must,  on  the  dissolution  of  the  marriage,  be  dis- 
tributed according  to  the  laws  of  Louisiana, 
**no  matter  where  the  parties  reside;'*  but  it  la 
obvious  that  the  court  merely  meant  that  the 
residence  of  the  claimant  was  Immaterial  If  the 
property  was  located  In  Louisiana,  that  Is,  was 
there  physically  and  had  its  situs  there,  for  it 
Immediately  adds:  "Because,  viewing  tbe 
statute  as  real.  It  Is  tbe  thing  on  whlclL  it  op- 
erates that  gives  It  application,  not  the  resi- 
dence of  the  person  who  may  profit  by  the  role 
It  contains."  It  will  be  observed  that  In  both 
these  cases  the  property  was  not  only  physi- 
cally in  Louisiana,  but  its  situs  was  also  there 
In  any  view,  since  the  husband  was  domiciled 
there.  In  Pack  wood's  Succession,  9  Rob.  (La.) 
438,  41  Am.  Dec.  341,  however  (which  was  alee 
decided  before  the  act  of  1852),  It  was  held 
that  personal  property  acquired  In  Louisiana 
after  the  removal  of  the  husband  and  wife  to 
New  York,  did  not  fall  Into  the  community, 
but  was  governed  by  the  law  of  New  York.  In 
this  case,  upon  the  theory  that  situs  of  the 
property  was  at  the  domlcll,  It  would  not  be 
regarded  as  properly  located  In  Louisiana,  al- 
though It  was  acquired  there  and  was  physi- 
cally there.  It  Is  thus  distinguishable  from 
the  last  two  cases.  Of  course.  It  would  hHve 
come  within  the  terms  of  the  act  of  1852  If  the 
property  had  been  acquired  before  tbe  passage 
of  that  act.  It  was  also  held  In  Armorer  v. 
Case,  9  La.  Ann.  289,  61  Am.  Dec.  209 :  Cooper 
V.  Cotton,  6  La.  Ann.  256,  and  McGllFs  Suc- 
cession. 6  La.  Ann.  327,  tbat,  prior  to  the  act 
of  1852,  personal  property  acquired  within  tbe 
state  by  nonresident  married  persons  did  not 
fall  Into  the  community.  In  Robinson's  Suc- 
cession, 23  La.  Ann.  174,  the  court,  evidently 
proceeding  on  the  theory  that  the  community 
law  was  a  real  statute  operating  only  on  proi^ 
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•Adyene  testimony,  and  may  be  destroyed. 
1>7  the  oath  of  two  witnessea  or  of  one 
«ingle  witness  corroborated  by  strong  cir- 
cumstantial evidence,  or  by  written  proof." 
Fuqua,  Code  Prac.  art.  354.  And  the  case 
of  Hynson  t.  Tewada,  19  La.  Ann.  470,  to 
^wliich  we  are  referred,  was  decided  under 
the  law  as  thus  expressed.  The  present  arti- 
cle 354  reads:  "The  answers  of  the  party 
interrogated  are  evidence,  but  do  not  exclude 
Jidverse  testimony,  and  shall  be  weighed  by 
the  judge  as  other  testimony."  And  for 
general  purposes,  to  which  the  article  ap- 
plies, there  can  be  no  doubt  that  the  an- 
swers referred  to  are  to  be  dealt  with  as 
therein  provided.  It  is  true  that  under  the 
OmIc  of  Practice  as  now  written  it  is  welj 
settled,  as  |t  was  well  settled  before  the 
^tmendment,  that,  as  between  the  parties  to 
«  sale  of  real  estate,  there  are  but, two  ways 


of  impeaching  the  title,  which  is  reouired  t^ 
be  in  writing, — the  one,  by  means  bi  a  coun- 
ter letter,  and  the  other  by  interrogatories 
on  facts  and  articles, — and  that,  when  an- 
swers to  such  interrogatories  are  substituted 
for  tho  counter  letter,  the  title  thus  estab- 
lished can  no  more  be  impeached  by  parol 
testimony  than  if  established  in  any  othei 
written  form.  Semere  >.  Semere,  10  La. 
Ann.  704;  Qodicin  v.  yeustadtl,  42  La.  Ann. 
735,  7  So.  744.  This  rule  of  exclusion 
applies,  however,  only  to  the  parties  to 
the  instrument  attacked,  and  does  not  apply 
to  third  persons.  Westholz  v.  Retaud,  18 
La.  Ann.  287;  Blake  v.  Hall,  19  La.  Ann. 
62;  FitUey  v.  Bogan,  20  La.  Ann.  444; 
Cary  v.  Richardson,  35  La.  Ann.  505. 
We  conclude,  therefore,  that  for  the  purpose 
of  this  case  the  answers  of  the  intervener  to 
the  interrogatoirxes  on  facts  and  articles  are 


<«rtj  within  the  state,  held  that  revenues  of  a 
planUtion  situated  in  Mississippi  did  not  fall 
Into  the  community,  although  the  parties  were 
-domiciled  in  Lonislana. 

-e.   What  law  determinet  character  of  property 
Of  real  or  peraonaL 

The  nile  stated  in  subd.  II.  h,  eupra,  that 
-the  le»  domioUH  Is  to  govern  without  reference 
to  the  location  of  personal  property,  needs  this 
•explanation  or  qualification,  that  the  charac- 
ter of  property  as  real  or  personal  Is  to  be  de- 
termined by  reference  to  the  law  of  the  place 
where  it  is  found,  and  not  by  the  law  of  the 
^omicii,  or  by  the  fus  gentium,  or  even  by  the 
law  of  nature.  Newcomer  v.  Orem,  2  Md.  297, 
56  Am.  Dec.  717 ;  Kneeland  v.  Ensley,  Meigs, 
'€20.  38  Am.  Dec.  168. 

In  the  latter  case  it  was  held  that  the  law  of 
Tennessee,  where  the  matrimonial  domlcll  was 
'«8tablished,  by  which  the  husband  acquires  an 
■absolute  right  to  the  movable  property  of  his 
wife,  governed  with  respect  to  'all  movable 
4»roperty  acquired  by  the  wife  from  a  de- 
•cedent  domiciled  in  Louisiana,  where  a  dif- 
ferent rule  obtained ;  but  it  was  also  held 
that  the  law  of  Louisiana  must  be  looked 
to  in  determining  what  was  movable,  and  what 
was  Immovable,  property,  and  it  was  accord- 
ingly held  that  the  law  of  Louisiana  governed 
with  respect  to  the  marital  rights  in  slaves, 
cattle  Intended  for  cultivation.  Implements  of 
husbandry,  and  other  things  ordinarily  regard- 
ed as  movable  property,  but  which  the  law  of 
Tioulslana  regarded  as  immovable. 

See  further,  on  this  point,  infra,  V.  a. 

fll.  When  law  of  matrimonial  domicil  ie  op- 
po9cd  to  that  of  place  where  marriage  cele- 
brated. 

While  it  is  a  general  principle  of  Interna- 
tional law,  subject  to  some  exceptions,  that  the 
validity  of  a  marriage  depends  upon  the  law  of 
the  place  where  it  was  celebrated,  that  law 
•does  not  necessarily  determine  the  effect  of  the 
marriage  upon  the  property  rights  of  the  par- 
ties. With  respect  to  real  property  owned  by 
«ither  party  at  the  time  of  the  marriage,  or 
-sobsequently  acquired,  the  law  of  the  place 
where  It  Is  situated  governs,  in  the  absence  of 
any  antenuptial  contract.  See  supra,  II.  a. 
With  respect  to  personal  property  owned  by 
either  party  at  the  time  of  the  marriage,  or 
snbseqnently  acquired  by  one  or  both  before  a 
change  of  domlcll,  the  law  of  the  matrimonial 
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domicil,  which  may  or  may  not  be  the  place  of 
marriage,  govema     Thus: 

A  marriage  celebrated  according  to  rites  and 
ceremony  recognised  by  the  laws  of  the  country 
where  it  takes  place  Is  valid  everywhere ;  and, 
as  a  general  rule  (not  without  exceptions),  by- 
that  law  the  capacity  of  the  parties  to  contract 
a  marriage  is  determined.  But  with  respect 
to  the  property  rights  of  husband  or  wife  in 
the  personal  property  of  either,  derived  from 
the  marriage  relation,  the  place  where  the  mar- 
riage was  celebrated  is  not  decisive;  these 
rights,  at  least  as  to  property  in  esse  at  the 
time  of  the  marriage,  depend  upon  what  Is 
known  in  law  as  the  matrimonial  domlcll.  Bar- 
rel V.  Harral,  39  N.  J.  Eq.  279,  51  Am.  Rep.  17. 

Although  the  le»  loci  contraotue  is  to  be  ob- 
served in  determining  the  marriage  contract. 
Its  formation  and  validity,  the  rights  conse- 
quential to  and  arising  out  of  the  contract 
when  formed  may  have  to  l>e  determined  and 
ruled  according  to  the  laws  of  the  domicil  of 
the  contracting  parties  if  they  were  domiciled 
in  a  place  not  the  le9  loci  contractus,  Steele 
V.  Braddell,  Mllw.  Const.  1. 

The  rights  of  spouses  are  not  to  be  regu- 
lated by  the  laws  of  the  state  in  which  the 
marriage  Is  celebrated,  when  it  appears  they 
intend  immediately  to  remove  snd  fix  their 
residence  in  another  country.  Allen  v.  Allen, 
6  Rob.   (La.)   104,  39  Am.  Dec.  553. 

The  contract  of  marriage  has  not  been  made 
an  exception  to  the  well-understood  rule  of 
common  law  that  the  law  of  the  place  where 
contracts  are  entered  into,  unlets  they  are  made 
with  reference  to  performance  in  another 
place,  is  to  regulate  and  determine  the  rela- 
tive rights  and  obligations  of  the  parties  mak- 
ing them ;  although  other  Important  excep- 
tions have  been  engrafted  upon  the  rule.  Lyon 
V.  Knott,  26  Miss.  548. 

Where  there  Is  no  express  marriage  contract, 
the  law  of  the  matrimonial  domicil  will  gov- 
ern, as  to  all  the  rights  of  the  parties  to  their 
present  property  in  thst  place,  and  as  to  all 
personal  property  everywhere  upon  the  prin- 
ciple  that  movables  have  nu  sltiis,  and  that  they 
accompany  the  person.  As  to  Immovable  prop- 
erty, the  lesp  rei  sites  will  prevail.  Where  there 
Is  no  change  of  domlcll,  the  same  rule  will  ap- 
ply to  future  acquisitions  as  to  present  prop- 
erty. Newcomer  v.  Orem,  2  Md.  207,  56  Am. 
Dec.  717.  In  this  case  the  place  of  celebration 
of  the  marriage  and  the  matrimonial  domlcll 
were  the  same. 

In  Noonan  v.  Kemp.  34  Md.  78,  6  Am.  Rep. 
307,  Robinson,  J.,  said:     "If  there  be  a  prin- 
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entitled  to  no  greater  effect  than  her  oral 
testimony  given  in  her  own  behalf. 

Counsel  for  plaintiffs  also  objected  in  the 
course  of  the  trial  to  the  proof  of  any  other 
consideration  for  the  conveyance  to  the  in- 
tervener of  the  property  in  controversy  than 
that  evidenced  by  the  written  instrument, 
and  the  objection  was  overruled.  But  as 
the  counsel  themselves  appear  to  have 
opened  the  door  to  such  proof  by  their  in- 
terrogatories on  facts  and  articles,  and  as 
they  do  not  refer  to  the  matter  in  their  ar- 
gument before  this  court,  we  assume  that 
the  objection  in  question,  like  the  other,  has 
been  abandoned,  and  for  this  reason  we 
make  no  ruling  concerning  it. 

Proceeding  upon  the  basis  thus  estab- 
lished, it  appears  that  in  January,  1894, 
Franklin  Ijanders,  the  husband  of  the  in- 
tervener, conveyed  to  his  wife  a  number  of 


pieces  of  real  estate  in  Indiana,  eonaisting' 
of  farms,  town  lots,  etc.,  concerning  whicb- 
it  is  claimed  on  behalf  of  plaintiffs  that  the 
aggregate  value  was  $158,051,  and  that  the- 
mortgages  with  which  they  were  burdened 
amount  to  $80,865,  leaving  a  margin  of 
value,  carried  by  the  conveyance  to  his  wife,, 
of  $71,186;  while  the  intervener  claims  that 
the  property  was  worth  $119,080,  and  that 
the  mortgages  equaled  or  exceeded  its  value^. 
and  the  defendant  also,  upon  January  22, 
1894,  conveyed  to  his  wife  the  farm  seized  in 
this  case,  which  is  said  to  be  worth  $10,000,, 
and  which  was  then  burdened  with  mort- 
gages amounting  to  $7^500,  exclusive  of  in- 
terest, etc.  These  different  conveyances,  evi- 
denced by  written  instruments,  duly  record- 
ed, purport  to  have  been  sales  for  money  in 
hand  paid.  But  the  interrogatories  on  fact» 
and  articles  were  propounded  by  the  plain- 


ciple  of  International  law  settled  beyond  dis- 
pute, it  Is  that  the  succession  to  personalty  Is 
governed  and  regulated  by  the  law  of  the  dom- 
Icll,  and,  in  the  absence  of  a  marriage  con- 
tract, the  law  of  the  matrimonial  domldl  gov- 
erns as  to  all  rights  of  the  parties  to  their  pres- 
ent property  In  that  place,  and  as  to  all  per- 
sonal property  wherever  it  may  be  situate.** 

In  Townes  v.  Durbin,  3  Met.  (Ky.)  357.  77 
Am.  Dec.  176,  also,  the  court  said  that  the  law 
of  the  matrimonial  domlcll  determines  the  re- 
spective rights  of  husband  and  wife  with  regard 
to  movables  owned  by  either  at  the  time  of  the 
marriage,  though  in  this  case  the  marriage 
was  celebrated  In  the  state  where  the  parties 
were  domiciled,  so  that  the  lea  looi  and  lew 
domioilU  were  the  same. 

The  court  in  Doss  v.  Campbell,  19  Ala.  590, 
64  Am.  Dec  198,  said  that  the  lex  looi  contrao- 
tus  must  govern,  not  only  as  to  the  validity  of 
the  marriage  itself,  but  also  In  ascertaining  the 
rights  which  each  party  takes  In  the  property 
of  the  other,  and  which  either  owned  at  the  time 
of  the  marriage.  In  this  case,  however,  both 
parties  to  the  marriage  were  domiciled  In  the 
state  where  the  marriage  took  place,  and  the 
questliMi  was  not  whether  the  lem  loci  contrac- 
iua  or  the  lew  domicUii  ought  to  govern,  but 
as  to  whether  rights  already  acquired  In  per- 
sonal property  were  affected  by  a  change  of 
the  matrimonial  domlcil  and  the  removal  of 
the  property  Into  another  state. 

In  Prank  v.  Hlrsh,  3  App.  D.  C.  491,  the 
court  said  that  It  was  a  generally  admitted  rule 
of  law  that  the  law  of  the  place  of  the  mar- 
riage governs  the  rights  of  the  parties  In  re- 
spect to  all  personal,  movable  property,  wher- 
ever situated.  In  this  case  the  question  was 
simply  whether  the  lew  fori  or  the  lew  domi- 
ciUi  ought  to  govern,  and  there  was  no  con- 
flict between  the  lew  loci  of  the  marriage,  and 
the  lew  domicilii. 

In  addition  to  the  above  cases  which  express- 
ly contrast  the  law  of  the  place  where  the  mar- 
riage was  celebrated  and  the  law  of  the  matri- 
monial domlcll  and  hold  that  the  latter  gov- 
erns, that  Is  assumed  to  be  the  rule  by  the 
cases  cited  In  subdivision  IV.  infra,  and,  though 
they  are  chiefly  concerned  with  the  question 
as  to  what  place  Is  to  be  deemed  the  matri- 
monial domlcll,  't  will  be  observed  that  most 
of  them,  having  fixed  the  matrimonial  dom- 
lcll at  a  place  other  than  that  where  the  mar- 
riage was  celebrated,  apply  the  law  of  such 
domlcll  to  the  determination  of  the  rights  of 
the  parties,  although  they  would  have  equally 
applied  the  law  of  the  place  where  the  mar- 
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riage  was  celebrated  If  that  had  happened  to> 
coincide  with  the  matrimonial  domlcll. 

IV.  IToio   original   matrimoni^U   domicU   luoer- 

tained. 

The  question  as  to  what  place  Is  to  be  re- 
garded as  the  matrimonial  domlcil,  the  law  of 
which  win  determine  the  effect  of  the  marriage 
upon  personal  property  owned  by  either  party 
at  the  time,  or  subsequently  acquired  by  either 
or  both  during  the  continuance  of  such  dom- 
lcll, is  In  its  last  analysis  one  of  the  Intention 
of  the  parties  at  the  time  of  the  marriage  as 
to  where  they  shall  establish  their  residence,  as- 
suming that  such  intention  Is  carried  out  with- 
in a  reasonable  time.  The  various  rules  that 
have  been  adopted  on  the  subject  are  really 
rules  for  ascertaining  that  Intention,  or  for 
supplying,  by  presumption,  the  lack  of  any  evi- 
dence or  other  circumstances  which  will  reveal 
It.  It  follows  that  one  rule  yields  to  another 
when  the  existence  of  an  additional  fact  or 
circumstance  makes  the  latter  a  surer  gnldo 
than  the  former  to  the  intention  of  the  partlea 
Thus : 

If  there  be  no  determinate  domlcll  of  either 
the  husband  or  wife  at  the  time  of  the  mar- 
riage the  le-w  loci  contractus  governs  the  hus- 
band's rights  to  movable  property  of  his  wife 
at  the  time  of  the  contract,  and  the  lew  re§ 
aitte  to  the  Immovable.  Kneeland  v.  Ensley. 
Meigs,  620,  33  Am.  Dec.  168.  This  Is  obviously 
not  because  the  lew  loci  will  prevail  over  the 
lew  domicilii,  but  because,  under  the  circum- 
stances, the  matrimonial  domlcll  must  be  pre- 
sumed to  have  been  established  In  the  state 
where  the  marriage  took  place.  When,  how- 
ever, the  previous  domlcll  of  the  husband  la 
shown,  that  is  to  be  regarded  as  the  matrimo- 
nial domlcil  In  the  absence  of  anything  show- 
ing a  contrary  Intention,  though  the  marriage 
was  celebrated  elsewhere.  Ford  v.  Ford,  2 
Mart.  N.  S.  574.  14  Am.  Dec.  201 ;  Kneeland  v. 
EnRley,   Meigs,   620,  33  Am.   Dec.   168:   T^yne 

V.  Pardee,  2  Swan,  234 ;  Parrett  v.  Palmef,  a 
Ind.  App.  356.  35  N.  E.  713 ;  Mason  v.  Homer, 
105  Mass.  116;  Land  t.  Land,  14  Smedes  St 
M.  99 :  Corrle's  Case,  2  Bland,  Ch.  488. 

In  Brien  Dit  Desrochers  v.  Marchlldon,  Rap. 
.Tud.  Quebec,  15  C.  S.  318,  the  community  of 
property  obtaining  In  Quebec  (the  domlcll  of 
Ihe  husband  at  the  time  of  the  marriage)  was 
applied  to  the  property  of  the  wife,  rather  than 
the  law  of  New  Hampshire,  where  the  marriage 
was  celebrated  and  where  the  parties  were  re- 
siding at  the  time  of  Its  cslebratton.     The  de> 
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tiffs  for  the  purpose  of  enabling  them  to  show 
that  the  consideration  for  the  conveyance 
of  the  Indiana  property  was  something  oth- 
er than  cash,  and  that  it  must  have  included 
and  have  extinguished  the  alleged  debt,  if 
any  such  debt  existed,  in  part  payment  of 
which  the  intervener  alleges  that  the  Louis- 
iana farm  was  conveyed  to  her.  In  her  an- 
swers to  those  interrc^tories,  however,  and 
also  in  her  oral  examination,  the  intervener 
states  that  the  Indiana  property  was  con- 
veyed to  her  in  fulfilment  of  the  verbal 
promise  of  her  husband  that  he  would  in 
that  way  make  good  an  interest  in  that  and 
other  property,  which  interest,  secured  to 
her  by  the  law  of  Indiana,  she  had  parted 
with  at  his  request,  and  in  order  to  facili- 
tate him  in  paying  his  debts.  And  in  her 
oral  testimony  she  also  states  that  the  Lou- 
isiana farm  was  so  conveyed  in  part  satis- 


faction of  her  claim  against  her  husband,, 
represented  by  his  note  of  $10,324.87,  for 
personal  funds  belonging  to  her,  which  had 
been  delivered  to  and  used  by  him,  together 
with  accumulations  of  interest.  As  to  the- 
consideration  for  the  conveyance  of  the  In- 
diana property,  it  appears  that  by  the  law 
of  Indiana,  which  plaintiffs  have  proved, 
tenancies  by  curtesy  and  in  dower  have  beea 
abolished,  and  a  married  woman  is  given  one- 
inchoate  one- third,  one-fourth,  or  one- fifth 
interest,  varying,  quoad  the  creditors  of  her 
husband,  with  the  value  of  the  property,  ia 
all  real  estate  acquired  by  her  husband  dur- 
ing the  marriage,  or  in  which  he  may  have- 
an  equitable  interest  at  the  moment  of  his 
death,  which  inchoate  interest  becomes  abso- 
lute upon  the  death  of  the  husband,  or  upon 
the  forced  alienation  of  the  property  during 
his  life,  unless    the    wife    has    previously 


clston  is  upon  the  ground  tbat  the  husband  had 
not  lost  his  domlcil  in  Quebec,  and  that  the 
law  of  the  domlcll  prevails  over  the  law  of  the 
place  where  the  husband  was  temporarily  re- 
siding and  where  the  marriage  was  celebrated. 

In  the  foregoing  cases  the  husband's  previous 
domlcil  was  held  to  fix  the  matrimonial  domlcll, 
and  therefore  to  furnish  the  law  which  deter- 
mined the  rights  of  the  parties  to  the  personal 
property,  even  though  It  did  not  expressly  ap- 
pear that  It  was  the  Intention  of  the  parties  at 
the  time  of  the  marriage  to  establish  It  there. 
It  is  to  be  observed,  bowvsver,  that  there  was 
nothing  to  negative  such  an  intention,  and  It  Is 
expressly  stated  or  assumed  that  the  marital 
home  was  in  fact  established  there  within  a 
reasonable  time  after  the  marriage. 

A  fortiorif  the  husband's  previous  domlcll 
will  fix  the  matrimonial  domlcll  and  furnish  the 
law  by  which  to  determine  the  rights  In  per- 
sonal property,  when  It  expressly  appears  that 
at  the  time  of  the  marriage  the  parties  Intended 
to  establish  their  home  there  and  did  so  with- 
in a  reasonable  time.  It  was  so  held  In  the  fol- 
lowing cases,  thtfugh  the  husbsnd's  domlcil  was 
In  a  state  different  froffl^'^tliiU'  In.  which  the 
marriage  was  celebrated,  and  In  which  the  pre- 
vious domlcll  of  the  wife  was  established : 
Glenn  v.  Glenn,  47  Ala.  204;  Mason  v.  Fuller, 
36  Conn.  162 ;  Jaffrey  v.  McOough,  83  Ala.  202, 
3  So.  594 :  Yertner  v.  Humphreys,  14  Smedes  & 
M.  130;  Walker  ▼.  Duverger,  4  La.  Ann.  569; 
Ford  ▼.  Ford,  2  Mart.  N.  8.  574,  14  Am.  Dec. 
201;  Ronth  v.  Routh,  9  Rob.  (La.)  224,  41  Am. 
Dec.  326 ;  Connor  v.  Connor,  10  La.  Ann.  440 ; 
Arendell  v.  Arendell,  10  La.  Ann.  566;  Percy 
y.  Percy,  0  La.  Ann.  185;  Fisher  v.  Fisher,  2 
La.  Ann.  774. 

In  LeBreton  v.  Nouchet,  3  Mart.  (La.)  60,  5 
Am.  Dec.  736,  it  was  held  that  the  effect  upon 
property  rights  of  the  marriage  of  a  girl  thir- 
teen yearn  of  age,  residing  In  Louisiana,  who, 
without  the  consent  of  her  widowed  mother, 
went  Into  Mlsslaslppl  and  was  there  married, 
and  thereafter.  In  pursuance  of  a  previous  in- 
tent, returned  to  Louisiana  with  her  husband, 
and  there  resided  with  him,  was  governed  by 
the  laws  of  Louisiana  (the  lece  domicilii, 
lather  than  the  law  of  Mississippi  (the  lex 
loci  contracttu).  The  decision  was  upon  two 
grounds:  First,  that  the  parties  Intended  to 
and  dlu  make  Louisiana  the  matrimonial  doml- 
cil ;  and  second,  even  If  they  did  not  originally 
intend  to  make  their  domlcil  in  that  state,  yet 
the  personal  Incapacity  of  the  minor,  under 
the  Louisiana  statute,  to  give  her  property  to 
her  husband,  followed  her  Into  Mississippi,  and 
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that  by  the  law  of  nations  even  a  court  sitting: 
In  Mississippi  would  recognise  her  Incapacity 
under  the  law  of  her  domlcll. 

While  it  Is  true  that  In  the  foregoing  casca 
the  place  which  was  held  to  be  the  matri- 
monial domlcll  was  In  each  Instance  the  pre- 
vious domlcll  of  the  husband,  yet  that  fact  waa 
regarded  as  a  mere  coincidence,  or,  at  most,  as 
one  of  the  circumstances  showing  the  intention 
of  the  parties  to  establish  the  matrimonial 
domlcll  there,  and,  as  already  shown,  that 
fact.  In  the  absence  of  any  other  circumstances, 
will  be  sufficient,  of  itself,  to  raise  a  presump- 
tion that  such  was  their  Intention.  In  all  of 
these  cases,  however,  it  was  the  Intention  of 
the  parties  at  the  time  of  the  marriage,  fol- 
lowed  by  Its  fulfilment  within  a  reasonabi* 
time  thereafter,  that  was  held  to  fix  the  matri-^ 
monlal  domlcll,  and  the  principle  which  gov- 
erns the  decisions  would  seem  to  be  equally 
available  to  fix  the  matrimonial  domlcil  at  a 
place  different  from  that  where  the  marriage- 
was  celebrated,  or  where  either  party  was  pre- 
vlonsly  domiciled.  It  was  held  In  Harral  v. 
Harral,  30  N.  J.  Eq.  279,  51  Am.  Rep.  17,  that 
the  matrimonial  donlicn  must 'be  regarded  as 
established  In  France  so  as  to  subject  the  per- 
sonal property  in  esse  at  the  time  of  the  mar- 
riage to  Its  law,  although  the  husband  was  an 
American  and  had  never  obtained  the  author- 
isation from  the  French  government  which  wa»  ' 
necessary  to  enable  him  to  acquire  a  personal 
domlcil  In  France.  The  decision  was  upon  the 
ground  that  It  was  the  Intention  of  the  partlea 
to  make  their  habitation  there.  It  Is  true  that 
In  this  case  the  marriage  was  celebrated  in 
France,  and  the  wife  was  previously  domiciled 
there,  but  these  facts  do  not  appear  to  have 
been  regarded  as  Important,  except,  perhaps, 
for  the  purpose  of  Illustrating  the  Intent  of 
the  parties.  t 

Kneeland  v.  Ensley,  Meigs.  620,  33  Am.  Dec. 
168,  states  the  principles  of  International  law 
on  the  subject  as  follows: 

1.  If  there  be  no  determinate  domlcll  of  ei- 
ther the  husband  or  wife,  at  the  time  of  the 
marriage,  the  lew  loci  contractus  governs  the 
husband's  right  to  the  movable  property  of  the 
wife  at  the  time  of  the  contract,  and  the  lew 
rei  8it(B  to  the  Immovable. 

2.  If  the  husband  and  wife  have  different 
domlclls,  the  law  of  that  of  the  husband  is  to- 
prevail  as  to  the  wife's  movable  property,  be- 
cause the  wife  is  presumed  to  follow  the  dom- 
:ci1  of  the  husband. 

3.  If  the  parties  at  the  time  of  the  contract 
had   reference   to  another   state   than  the  one 
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joined  him  in  such  alienation,  or  in  impos- 
ing encumbrances  importing  the  right  to 
alienate;  provided  that  the  wife  may  elect 
to  take  under  the  will  of  her  husband,  if 
there  be  one,  and  provided,  also,  that  in 
case  of  judicial  sales  of  such  real  estate 
where  the  value  exceeds  $20,000  her  inter- 
est becomes  absolute  only  up  to  that  value. 
Ind.  Rev.  Stat.  §§  2482,  2483,  2491,  2499, 
2508,  2509.  As  to  the  consideration  for  the 
conveyance  of  the  Louisiana  property,  it  is 
shown  that  the  intervener  was  first  married 
to  Washington  Conduitt,  who  died  in  1862, 
leaving  her  $4,000  by  his  will,  together  with 
$1,400,  which  he  had  given  her  shortly  be- 
fore his  death ;  that  in  1865  the  $5,400  thus 
received  had  increased  to  $7,200,  and  that 
ahe  then  married  Franklin  Landers,  to 
whom,  at  one  time  or  another,  she  turned 
over  the  whole  of  that  amount,  taking  his 


notes  therefor;  that  by  reason  of  the  accu- 
mulation of  the  interest  allowed  by  Landers 
the  $7,200  had  increased  by  January,  1883, 
to  $10,324.87;  that  he  then  substituted  a 
note  for  that  amount  in  place  of  the  notes 
previously  given;  and  that,  while  interest 
had  been  paid  on  said  note  from  time  to 
time,  little  or  nothing  had  been  paid  in  re- 
duction of  the  principal  amount  up  to  the 
date  of  the  conveyance  of  said  Louisiana 
property,  and  that  said  property  was  con- 
veyed to  her  in  part  satisfaction — ^that  is  to 
say,  up  to  the  sum  of  $2,000— of  the  claim 
represented  by  said  note.  It  is  admitted  by 
the  argument  that  the  intervener  had  a  val- 
uable interest,  under  the  law  of  Lidiana,  as 
above  recited,  and  it  is  not  denied  that  she 
parted  with  it  in  joining  her  husband  in 
mortgaging  or  selling  the  property  to  which 
it  attached.     Nor  is  it  denied  that  it  was 


where  It  was  made,  as  the  place  where  they  in- 
tended to  live,  the  law  of  the  place  of  intended 
residence,  if  it  become  the  actual  residence,  will 
govern  the  right  of  the  husband  to  the  movable 
property  of  the  wife,  and  not  the  lex  loci  con- 
traetut. 

The  third  principle  is  clearly  broad  enough 
to  cover  a  case  where  the  intention  was  to  es- 
tablish the  marital  residence  at  a  place  other 
than  the  place  of  the  marriage  or  of  the  dom- 
Icil  of  either  party,  though  the  case  was  ap- 
parently disposed  of  on  the  second  principle. 

In  Mclntyre  v.  Ch&ppell,  4  Tex.  1^7^  how- 
ever, the  Texas  supreme  court,  though  the  de- 
cision of  the  point  was  not  necessary  to  the 
disposition  of  the  case,  held  that  the  mere  inten- 
tion of  the  parties  at  the  time  of  a  marriage 
celebrated  in  Tennessee,  where  both  were  pre- 
viously domiciled,  to  remove  to  Texas  did  not 
make  the  latter  state  their  matrimonial  domi 
cil,  but  that  Tennessee  must  be  regarded  as 
such  domlcll,  and  its  law  determined  the  re- 
spective rights  of  the  parties  to  the  personal 
property  owned  by  the  wife  at  the  time  of  the 
marriage,  notwithstanding  that  the  husband 
left  for  Texas  within  two  weeks  after  the  mar- 
riage and  within  a  little  over  a  year  was  Joined 
by  his  wife,  and  the  parties  subsequently  re- 
sided there.  The  court  cited  Ford  v.  Ford.  2 
Mart.  N.  S.  574,  14  Am.  Dec.  201,  supra,  but 
attempted  to  distinguish  it  upon  the  ground 
that  In  that  case  the  husband  was  previously 
domiciled  in  Louisiana,  where  the  matrimonial 
domlcll  was  held  to  be  fixed,  and  that  that 
fact  materially  Influenced  the  court's  decision. 
That  was  true,  but  it  Is  to  be  observed  that  in 
that  case  no  express  Intention  was  shown,  and 
the  decision  is  referable  to  the  second  of  the 
principles  stated  in  Kneeland  v.  Ensley,  Meigs. 
620,  38  Am.  Dec.  168,  aupra,  the  presumption 
being,  in  the  absefce  of  evidence  to  the  con- 
trary, that  the  parties  intended  to  establish  the 
matrimonial  domlcll  at  the  previous  domlcll  of 
the  husband.  In  later  Louisiana  cases,  which 
have  been  cited  above,  where  the  Intention  ex- 
pressly appeared,  it  is  clear  that  that  Inten- 
tion governed,  though,  as  already  stated.  It  hap- 
pened In  these  cases  that  the  intention  coin- 
cided with  the  husband's  previous  domlcll. 
The  Texas  supreme  court,  In  a  subsequent  case 
(State  V.  Barrow.  11  Tex.  179.  65  Am.  Dec. 
109),  questioned  the  correctness  of  the  deci- 
sion in  Mclntyre  v.  Chappell,  4  Tex.  187.  on 
the  point,  and,  while  it  did  not  overrule  It.  It 
said  that  it  was  open  for  re-examlnatlon  when- 
ever the  necessity  arose.  It  further  said  that 
Its  means  of  investigating  the  subject  at  the 
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time  of  the  first  decision  were  very  limited, 
and  admitted  that  later  decisions  in  Louisiana 
assert  the  principle  that  the  Intention  governs 
in  terms  which  do  not  admit  of  the  qualifica- 
tion that  the  intended  domlcll  shall  coincide 
with  the  husband's  previous  domlcll. 

In  Layne  v.  Pardee,  2  Swan,  234,  it  was  held 
that  the  law  of  Tennessee,  the  prcTlous  domlcll 
of  the  husband,  governed  as  to  the  personal 
property  of  the  wife,  although  the  marriage 
was  celebrated  in  Texas,  where  she  was  domi- 
ciled, and  notwithstanding  that  he  entertained 
a  floating  idea  of  making  his  home  In  Texas 
at  some  time  or  other,  it  appearing  as  a  fact 
that  the  matrimonial  domlcll  was  established 
In  Tennessee  and  continued  there  lintll  his 
death.  The  court  questioned  whether  even  his 
actual  agreement  at  the  time  of  the  marriage 
to  establish  the  home  In  Texas  would  make 
the  law  of  that  state  govern,  but  It  was  found 
that  there  was  no  such  actual  promise. 

The  last  case  suggests  a  quallflcatlon,  which 
Is  also  Implied  In  the  cases  previously  cited,  of 
the  rule  that  the  intention  of  the  parties  at  the 
time  of  the  marriage  determines  the  matrimo- 
nial domlcll,  viz.^  that  the  domlcll  actually  es- 
tablislied  after  the  marriage  must  coincide 
with  the  intended  domlcll,  otherwise  the  law 
of  the  Intended  domlcll  will  not  govern.  It 
would  seem  to  follow,  as  a  necessary  corollary, 
that  If  the  Intention  Is  abandoned  after  the 
marriage  the  law  of  the  Intended  domlcll  will 
not  govern,  though  even  in  that  case  It  might 
be  plausibly  urged,  by  those  who  adopt  the 'the- 
ory that  the  law  by  which  the  parties  Intended 
to  be  governed  constitutes  a  tacit  contract,  that 
II  should  still  govern,  in  reply  to  which,  however, 
it  might  be  said  that  by  abandoning  the  Inten- 
tion the  parties  abandoned  the  tacit  contract.  If 
there  was  any  such.  But  It  is  not  necessary 
that  the  intention  of  the  parties  should  be  car- 
ried out  immediately  after  the  marriage.  In 
the  cases  above  cited  It  will  be  observed  that 
the  qualification  is  that  the  Intention  must  be 
carried  out  within  a  reasonable  time.  In 
Fisher  v.  BMsher,  2  La.  Ann.  774,  where  the  In- 
tention prevailed,  nearly  a  year  elapsed  before 
the  parties  went  to  Louisiana  (the  Intended 
domlcll)  to  reside.  So  far  as  concerns  prop- 
erty which  is  acquired  after  the  domlcll  Is  ac- 
tually established.  It  would  seem  to  be  Imma- 
terial whether  it  be  regarded  as  the  original 
matrimonial  domlcll  or  not,  since,  even  upon 
the  theory  of  a  change  of  domlcll,  Its  law 
would  govern  as  to  such  property.  See  infra, 
V.  b.  But  with  respect  to  property  owned  at 
the  time  of  the  marriage,  or  acquired  befora 
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competent,  under  the  law  of  Indiana,  for  the 
husband  to  make  that  interest  good  by  the 
conveyance  to  the  wife  of  real  estate  there 
situated.  It  is  also  virtually  admitted  that 
this  court  will  be  justified,  from  the  evidence 
in  the  record,  in  holding  that  the  intervener 
had  placed  in  the  hands  of  her  present  hus- 
band $5,400,  with  the  accretion  thereto, 
which  she  had  received  from  her  first  hus- 
band and  his  estate,  and  that  the  same  had 
not  been  returned  to  her,  or  otherwise  ac- 
counted for,  prior  to  the  month  of  Januaiy, 
1894.  And  from  these  premises  counsel  for 
the  plaintiffs  present  an  argument  involving 
several  propositions  of  law,  which  may  be 
conceded  with  certain  modifications  not  ma- 
terial to  the  plaintiffs'  case.  Thus,  it  is  con- 
ceded that  the  validity  of  a  conveyance  of 
real  estate  lying  in  Louisiana  is  to  be  deter- 
mined by  the  law  of  Louisiana,  and  that  the 


capacity  of  persons  occupying  the  relation 
of  husband  and  wife  to  deal  with  each  other 
with  respect  thereto  is  to  be  determined  by 
the  same  law.  It  is  also  conceded  that  un- 
der the  law  of  Louisiana  a  sale  between 
husband  and  wife  can  take  place  only  for 
the  considerations  stated  in  the  law  itself; 
that,  where  such  sale  purports  to  have  been 
made  for  some  other  consideration,  it  is  in- 
valid upon  its  face,  and,  if  attack^  by  a 
party  having  sufficient  intercstj  the  burden 
of  proof,  whenever  such  proof  is  admissible, 
rests  upon  the  party  seeking  to  maintain  ita 
validity  to  show  that  the  real  consideration 
was  within  the  exceptions  provided  by  law; 
and,  if  the  claim  be  that  the  real  consid- 
eration was  indebtedness  by  the  husband  to 
the  wife  on  account  of  money  said  to  have 
belonged  to  the  wife  and  to  have  been  re- 
ceived and  used  by  the  husband,  it  must  ba 


the  parties  have  actually  established  their  res- 
idence at  the  place  of  the  Intended  domlcil, 
that  place  must  be  regarded  as  the  original 
matrimonial  domicll  if  its  law  is  to  govern. 
And  It  Is  to  be  observed  that  the  cases  hereto- 
fore cited  have  applied  the  law  of  the  intended 
domlcll  indifferently  to  property  acquired  be- 
fore, and  to  that  acquired  after,  the  actual  es- 
tablishment of  the  marital  residence  there,  and 
without  reference  to  where  the  property  was 
received. 

▼.  Change  of  matrimonial  domioU. 

a.  Property  acquired  prior  to  ehanffe. 

As  the  marital  rights  with  respect  to  real 
property  are  determined  by  the  lew  rei  Hiw, 
supra,  II.  a,  they  cannot  be  affected  by  the  re- 
moval of  the  matrimonial  domlcil. 

With  respect  to  personal  property,  the  rule, 
established  by  the  great  weight  of  authority  is 
that  the  rights  of  the  respective  parties  in  such 
property  owned  at  the  time  of  the  marriage  or 
acquired  prior  to  the  change  are  not  affected 
by  the  removal  of  the  domlcil  and  of  the  prop- 
erty to  a  place  where  a  different  law  obtains. 
Thus,  rights  acquired  by  the  husband,  by  virtue 
of  the  common-law  rule  that  obtains  at  the 
mttrimonial  domlcil,  in  personal  property 
owned  by  the  wife  at  the  time  of  the  marriage 
«r  acquired  prior  to  the  removal,  are  not  af- 
fected by  a  change  of  the  domlcil  to  a  place, 
ty  the  law  of  which  such  property  remains  the 
separate  property  of  the  wife  or  becomes  the 
<onunon  property  of  the  husband  and  wife. 
Jaffrey  v.  McGough,  83  Ala.  202,  3  So.  604 ; 
Calahan  v.  Monroe,  70  Ala.  271 ;  Kraemer  v. 
Kraemer,  62  Cal.  302;  Dye  v.  Dye,  11  Cal. 
163;  Thorn  v.  Weatherly,  50  Arls.  237,  7  S. 
Vi\  33 :  Lichtenberger  v.  Graham,  50  Ind.  288 ; 
Oliver  V.  Robertson,  41  Tez.  422 ;  Mclntyre  v. 
<?h&ppell,  4  Tex.  187;  Stokes  v.  Macken,  62 
Barb.  145;  Vardeman  v.  Lawson,  17  Te;K.  10; 
Creswy  v.  Tatom,  0  Or.  541 ;  Henderson  v. 
Troasdftle.  10  La.  Ann.  548. 

So,  personal  property  purchased  by  a  wife 
from  her  husband  while  they  were  domiciled  in 
a  country  where  she  could  not  thus  acquire 
title  remains  subject  to  the  claims  of  the  hus- 
t)and*8  creditors  after  the  removal  of  the  dom- 
lcil and  the  property  to  Maine.  Bond  v.  Cum- 
mings.  70  Me.  125. 

And  personal  property  of  a  married  woman, 
which,  by  the  common-law  rule  in  force  at  the 
place  where  the  matrimonial  domlcil  was  es- 
tablished when  the  property  was  acquired,  be- 
came the  property  of  the  husband,  does  not 
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lose  Its  character  as  such,  or  become  a  part  of 
her  paraphernal  property,  upon  the  subsequent 
removal  of  the  domicll  to  Louisiana,  they  not 
having  originally  Intended  to  establish  their 
domicll  there.     Hayden  v.  Nutt,  4  La.  Ann.  65. 

The  removal  of  the  matrimonial  domicll  and 
the  personal  property  does  not  affect  the  mari- 
tal rights  as  fixed  by  the  law  of  the  matrimo- 
nial domicll  at  the  time  the  property  was  ac- 
quired, if  that  law  Is  proved.  Hill  v.  M'Der- 
mot,  Dallam  (Tex.)  410.  In  this  case,  how- 
ever, thb  law  of  Texas,  which  was  the  new 
domlcil,  was  applied,  not  because  it  was  the 
law  of  the  new  domlcil,  but  because  it  was  the 
law  of  the  forum,  and  there  was  no  proof  of  the 
law  of  the  original  domlcil,  the  court  holding 
that  It  could  not  be  presumed  that  the  common 
law  was  in  force  there. 

So,  in  Savage  v.  O'Nell,  44  N.  Y.  208,  prop- 
erty given  to  a  wife  by  her  mother  during  the 
marriage  was  treated  as  her  separate  property 
under  the  New  Tork  married  woman's  act  of 
1848,  even  upon  the  assumption  that  the  par- 
ties were  married,  and  the  property  was  re- 
ceived, in  Russia.  The  decision,  however,  is 
upon  the  ground  that,  as  the  law  of  Russia  on 
the  subject  was  not  proved,  and  as  it  could  not 
be  presumed  that  the  common-law  rule  on  the 
;iubject  obtained  there,  the  law  of  New  York 
{lex  fori)  furnished  the  rule  for  the  determin- 
ation of  the  rights  of  the  parties. 

The  removal  of  the  matrimonial  domlcil  from 
Louisiana  to  a  state  where  the  community  of 
property  does  not  exist  does  not  vest  In  the 
wife  any  distinct  and  separate  title  to  one  half 
the  community  property  acquired  while  the 
domicll  was  in  liouisiana;  but  the  husband  re- 
tains the  right  of  administering  such  property, 
and  will  continue  to  be  entitled  to  enjoy  the 
fruits  of  the  dotal  property.  Packwood's  Suc- 
cession, 0  Rob.  (I^.)  438,  41.  Am.  Dec.  341. 

In  Schurman  v.  Marley,  20  Ind.  458,  it  was 
assumed  that  If  the  husband,  prior  to  the  re- 
moval of  the  domlcll  from  North  Carolina, 
where  the  common-law  rule  was,  presump- 
tively. In  force,  had  reduced  his  wife's  personal 
property  to  his  possession,  his  right  thereto 
would  not  have  been  affected  by  the  subsequent 
removal  of  the  domlcil  and  property  to  Indi- 
ana, and  the  decision  denying  the  right  of  his 
creditors  to  the  property  is  upon  the  ground 
that  prior  to  the  removal  to  Indiana  he  had 
treated  the  property  as  the  separate'  property 
of  the  wife,  and  that  after  that  time  It  was 
protected  as  her  separate  property  by  the  In- 
diana statute. 

On  the  other  hand,  personal  property  whick 
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shown,  where  the  parties  reside  in  another 
state,  that  by  reason  of  such  receipt  and  con- 
version the  husband  became  the  debtor  of 
the  wife,  that  the  debt  existed  at  the  time  of 
the  conveyance  of  the  property,  and'  that 
such  conveyance  was  made  in  satisfaction, 
or  part  satisfaction,  thereof.  It  is  further 
conceded  that,  the  intervener  and  her  hus- 
band having  been  residents  of  Indiana,  the 
question  as  to  whether  the  husband  became 
indebted  to  his  wife  by  reason  of  his  receipt 
and  conversion  of  money  said  to  have  be- 
longed to  her  prior  to  his  conveyance  to  her 
of  the  real  estate  in  Louisiana  must  be  de- 
termined by  the  law  of  Indiana.  The  learned 
counsel  then  proceed  as  follows:  "(1)  It 
having  been  shown  that  the  common  law  has 
been  adopted  in  Indiana,  and  it  not  having 
been  shown  that  it  has,  in  that  respect,  been 
modified  by  statute,  this  court  will  assume, 


agreeably  to  the  common-law  rule,  that  th» 
husband  of  the  intervener  owed  her  nothing 
on  account  of  any  money  belono^ng,  or  said 
to  have  belonged,  to  her,  which  may  have 
been  received  and  converted  by  him;  and 
hence  that  there  was  no  consideration,  whicb 
the  law  of  Ijouisiana  will  recognize,  to  vali- 
date the  conveyance  of  the  property  here 
situated.  (2)  If  the  position,  as  thus  stated^ 
be  not  sustained,  then  that  the  verbal  prom- 
ise of  the  husband  to  make  good,  by  con- 
veyance of  real  estate  in  Indiana,  the  inter- 
est of  which  the  intervener  had  devested  her- 
self for  his  accommodation,  was  not  enforce- 
able, in  view  of  the  provisions  of  the  In- 
diana statute  of  frauds  (which  the  counset 
have  offered  in  evidence)  on  the  subject  of 
verbal  contracts  relating  to  real  estate.  And 
(3)  that  the  net  value,  after  deducting  the 
mortgage  debt,  of  the  Indiana  property  con- 


by  the  law  of  the  place  where  the  matrimonial 
domldl  was  established  at  the  time  of  the  mar- 
riage, or  at  the  time  the  property  was  acquired, 
if  it  was  acquired  after  the  marriage,  remained 
the  separate  property  of  the  wife,  does  not 
lose  its  character  as  such  by  the  removal  of  the 
domicil  to  a  place  where  a  different  rule  ob- 
taius.  Drake  v.  Glover,  30  Ala.  382 ;  Parrott 
V.  Nimmo.  28  Ark.  351 ;  Grote  v.  Pace,  71  Ga. 
231 ;  Powell  ▼.  DeBlane,  23  Tex.  66. 

The  marital  rights  of  husband  and  wife  in  a 
slave  descended  to  the  wife  upon  the  death  of 
her  father  are  governed  by  the  law  of  Tennes- 
see, where  the  parties  were  married  in  that 
state  without  any  intention  at  the  time  of  re- 
moving to  another  state,  and  were  domiciled 
there  at  the  time  the  descent  was  cast  upon 
the  wife,  although  the  property  was  not  re- 
ceived until  after  they  had  removed  to  Ken- 
tucky. Keyser  v.  Pilgrim,  25  Tex.  Supp.  217. 
It  was  so  held  upon  the  assumption  that  by  the 
law  of  Tennessee  the  property  would  be  the 
separate  property  of  the  wife,  while  under  the 
law  of  Kentucky  it  would  not. 

Where  a  husband,  while  residing  in  Alabama, 
converts  personal  property  of  his  'wife,  and 
thereby,  according  to  the  law  of  that  state,  be- 
comes her  debtor,  that  debt  Is  not  extinguished 
or  merged  into  the  property  of  the  husband 
upon  their  removal  to  Tennessee,  and  it  will 
constitute  a  valid  consideration  for  a  convey- 
ance by  the  husband  to  the  wife  in  preference 
to  his  other  creditors.  Bank  of  Columbia  v. 
Walker,  14  Lea,  299.  The  court  admitted  that 
rights  arising  under  the  law  of  Alabama  could 
not  be  enforced  in  Tennessee  if  such  law  were 
repugnant  to  the  policy  and  spirit  of  the  law 
of  Tennessee,  but  held  that  there  was  no  such 
repugnancy  between  the  statutes  of  the  two 
states. 

So,  the  removal  of  the  matrimonial  domicil 
from  Louisiana  to  Missouri  does  not  change  the 
community  character  of  personal  property  ac- 
quired in  Louisiana  before  the  removal  of  the 
domicil.  DePas  v.  Mayo,  11  Mo.  314,  49  Am. 
Dec  88 ;  and  a  similar  decision,  mutatia  mu- 
tandis, is  made  in  Drake  v.  Glover,  30  Ala.  382. 
though  in  the  latter  case  it  was  held  that  the 
mode  of  transferring  the  title  after  its  removal, 
and  the  change  of  domicil,  to  Alabama,  must 
be  governed  by  the  law  of  that  state. 

The  rights  and  powers  of  a  married  woman 
with  respect  to  personal  property  acquired  be- 
fore the  removal  of  tho  matrimonial  domicil 
and  the  property  to  Mississippi  are  governed  by 
the  law  of  the  original  matrimonial  domicil, 
and  not  by  that  of  Mississippi.  Block  v. 
Cross,  36  Miss.  549. 
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Slaves  secured  to  a  wife  in  Virginia  by  deed 
of  trust  executed  while  the  matrimonial  dom- 
icil was  established  there  do  not  become  sub- 
ject to  the  debts  of  the  husband  after  their 
removal,  and  the  removal  of  the  matrimonial 
domicil  to  Louisiana.  Jeter  v.  Deslondes,  6  La. 
Ann.  379. 

In  Gllkey  v.  Pollock.  82  Ala.  503.  3  So.  99,. 
it  was  held  that  the  obligation  of  a  husband  to 
pay  his  wife  the  income  and  profits  received  by 
him  from  the  latter's  property,  and  appropri- 
ated while  domiciled  in  Mississippi,  was  to  b«- 
determined  by  the  laws  of  that  state,  notwith- 
standing the  removal  of  the  domicil  to  Ala- 
bama ;  but  that  the  liability  of  the  huid)and  for 
Income  and  profits  accruing  after  the  change  of 
domicil  wea  governed  by  the  laws  of  Alabama, 
the  new  domicil.  It  is  to  be  observed,  how- 
ever, that  the  Mississippi  statute,  by  virtue  of 
which  the  Income  and  profits  were  claimed,  dl<f 
not  create  an  equitable  separate  estate  In  the 
wife,  such  as  equity  creates  independently  of 
statute,  with  all  its  powers,  rights,  and  inci- 
dents, but  was  merely  an  enabling  statute. 
.  Personal  .property  belonging  to  .tl|e  wife  at 
the  time  of  the  marriage,  and  which,  accord- 
ing to  the  law  of  Texas,  where  the  parties  were- 
domiciled  and  the  marriage  was  celebrated,  diA 
not  vest  in  the  husband,  does  not  become  sub- 
ject to  his  debts  by  a  change  of  domlcli  to  an- 
other state  and  the  removal  of  the  property  to- 
that  state.  Doss  v.  Campbell,  19  Ala.  590,  54 
Am.  Dec.  198. 

The  removal  of  a  married  woman  from  New 
York  to  New  Jersey  does  not  devest  her  of  a. 
title  to  a  fund  which  she  held  as  trustee  ln< 
New  York,  although  by  the  law  of  New  Jersey 
a  married  woman  is  Incompetent  to  act  as  trus- 
tee: and  the  trust  may  still  be  enforced  in  New 
York  after  such  removal.  Schluter  v.  Bowery 
Sav.  Bank,  117  N.  Y.  125,  5  L.  R.  A.  541,  22  N. 
E.  572. 

But  it  has  been  held  that  when  property  ac- 
quired by  a  married  woman  at  her  domicil  in 
another  state,  and  claimed  by  her  as  a  part  or 
her  separate  estate,  is  brought  by  herself  an<l 
husband  Into  Arkansas  upon  their  removal  to 
that  state.  In  order  to  protect  her  title  to  it  a» 
ngnlnst  persons  dealing  with  her  husband  with 
reference  to  It  she  must  show  that  she  ac- 
luired  a  perfect  title  to  the  property  accord- 
ing to  the  law  of  the  state  where  It  was  ac- 
luired,  and  that  her  title  is  recorded  either  i» 
hat  state  or  in  Arkansas,  under  the  law  of  the 
atter  state.     Hydrlck  v.  Burke,  30  Ark.  124. 

It  Is  to  be  observed  that  the  rule  that  the  law 
of  the  original  matrimonial  domicil  governs  a» 
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veyed  to  the  intervener  exceeded  the  value 
of  the  interest  which  she  claims  it  was  in- 
tended to  make  good,  and  hence  that  it 
should  be  held  that  such  conveyance  also 
operated  to  extinguish  the  claim  for  money 
received  and  converted." 

The  propositions  2  and  3  will  first  be 
•considered  in  their  order  as  stated  above. 
In  support  of  proposition  2  we  are  referred 
to  the  case  of  Worth  v.  Pat  ton,  6  Ind.  App. 
272,  31  N.  E.  1130,  in  which  it  appeared 
that  the  husband  desired  to  convey  certain 
lands  to  the  children  of  a  former  wife,  and 
that  be  verbally  promised  the  wife  that,  if 
she  would  join  him  in  such  conveyance,  thus 
releasing  her  inchoate  interest,  he  would 
convey  to  her  certain  other  real  estate,  which 
promise  was  accepted  and  acted  on  by  the 
wife;  but  that  the  husband  died  without 
fulfilment  on  his  part.    It  further  appeared 


that  the  widow  then  made  a  claim  against 
the  estate  of  the  deceased,  asking  to  be  made 
good  with  respect  to  the  interest  with  which 
she  had  thus  parted,  which  claim  was  resist- 
ed on  the  ground  that  the  promise  was  void 
under  the  statute  of  frauds.  It  was  held  by 
the  court  that,  if  the  action  had  been 
brought  for  specific  performance,  or  for  dam- 
ages for  breach  of  contract,  the  defense 
might  have  prevailed,  but  that  the  widow 
was  entitled  to  recover  the  fair  value  of  the 
interest  with  which  she  had  parted  upon  the 
faith  of  a  promise  which  had  not  been  ful- 
filled, and  which  could  not  be  enforced.  This 
decision  appears  to  us  to  be  equally  sound 
in  law  and  in  morals,  but  we  are  unable  to 
perceive  in  what  way  it  supports  the  propo- 
sition of  the  learned  counsel.  It  was  not 
held  that  the  husband  could  not,  under  the 
statute  of  frauds,  have  complied  with  his 


lo  the  rights  of  husband  and  wife,  as  between 
themselves,  In  personal  property  acquired  be- 
fore the  change  of  domlcil,  is  strictly  limited 
to  rights  which  were  vested  In  one  or  the  other 
at  the  time  of  toe  change.  As  so  limited  this 
role  does  not  conflict  with  the  well-established 
role  that  the  law  of  the  last  domlcil  of  de- 
ceased governs  the  distribution  of  his  personal 
«8tate.  The  latter  rule,  of  course,  only  oper- 
ates upon  property  which  the  decedent  owned 
at  the  time  of  bis  death,  and  only  .to  the  ex- 
tent of  his  title.  A  mere  statute  of  distribu- 
tion of  the  original  domlcil,  by  which  either 
spouse  Is  to  share  In  the  other's  personal  estate 
upon  the  latter's  death,  creates  no  vested  rights 
which  survive  the  removal  of  the  domlcil,  and 
therefore  offers  no  obstacle  to  the  application 
•of  the  statute  of  distribution  of  the  new  dom- 
icll  if  that  was  the  domlcil  of  the  deceased 
apouse  at  time  of  death.  When,  however,  a 
atatnte  of  the  original  domlcil  creates  a  right 
to  either  spouse  which,  though  its  enjoyment  is 
postponed  until  the  death  of  the  other  spouse, 
f 8 'nevertheless  a  vested  right,  it  survives  the 
removal  of  the  domlcil,  and  operates  to  with- 
draw the  property,  to  the  extent  of  the  right, 
from  the  nssets  of  the  deceased  upon  which  the 
law  of  the  new  domlcil  may  operate. 

Thus,  in  Lyon  v.  Knott,  26  Miss.  548.  it  wns 
held  that  the  right  of  a  husbaud  under  the 
atatute  of  Mississippi,  where  the  marriage  was 
celebrated  and  the  original  matrimonial  domi- 
oil  was  established,  to  slaves  owned  by  the  wife 
at  the  time  of  the  marriage,  in  the  event  of  her 
•death  without  issue,  was  a  vested  right  which 
was  not  defeated  by  the  removal  of  the  matri- 
monial domlcil  and  the  slaves  to  Texas,  and 
that  upon  the  death  of  the  wife,  while  the  mat- 
rimonial domlcil  was  established  in  Texas,  his 
rights  under  the  Mississippi  statute  would 
prevail  over  the  rights  of  her  next  of 
Icin  under  the  Texas  statute  of  distribu- 
tion. The  decision  with  reference  to  the 
vested  character  of  the  husband's  rigbt  was 
-upon  the  ground  that  at  common  law  marriage 
operated  as  an  absolute  gift  to  the  husband  of 
the  personal  property  of  the  wife  in  her  posses- 
sion at  the  time  of  the  marriage,  and  that  such 
right  of  the  husband  was  not  to  be  considered 
as  restricted  or  abrogated  to  any  greater  ex- 
tent than  was  required  by  the  express  and  pos- 
itive language  of  the  statute,  or  by  necessary 
Implication. 

But  it  was  held  by  the  same  court  In  Ilairs- 
ton  V.  Hsirston,  27  Miss.  704.  61  Am.  Dec.  TiSO, 
that  a  statute  of  the  original  matrimonial  dom- 
leli  which  prevents  a  husband,  by  testamentary 
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disposition,  from  depriving  the  wife  of  her 
statutory  portion  of  the  effects  of  which  he  may 
die  possessed,  does  not  create  a  vested  right  in 
the  wife  with  respect  to  personal  property 
owned  by  the  husband  before  the  removal  of 
the  mntrimonfal  domlcH  to  another  state,  and 
does  not  govern  the  distribution  of  the  estate 
of  the  husband,  where,  at  the  time  of  the  death, 
the  matrimonial  domlcil  was  established  at  an- 
other place  where  a  different  law  prevailed. 

The  Texas  supreme  court,  in  Powell  v.  De- 
Blane,  23  Tex.  06,  followed  the  construction  of 
the  Mississippi  statute  involved  in  Lyon  v. 
Knott,  26  Miss.  548,  which  was  adopted  in 
the  latter  case,  and  accordingly  held  that  the 
right  of  the  husband  to  take  the  slaves  in  the 
event  contemplated  by  the  statute  was  a  vested 
one,  and  was  not  affected  by  the  removal  of  the 
matrimonial  domlcil  and  the  death  of  the  wife 
in  a  state,  by  the  laws  of  which  the  slaves 
would  go  to  the  parents,  or  brothers,  or  sis- 
ters of  deceased.  The  court  was  very  much  in- 
clined to  doubt  whether,  as  an  Independent 
proposition,  the  rigbt  could  be  regarded  as  a 
vested  one ;  but  held  that  it  would  adopt  the 
views  of  the  Mississippi  supreme  court  upon 
the  construction  of  a  statute  of  that  state. 

In  State  c»  rel.  Cunningham  v.  Carroll,  6 
Mo.  App.  263,  it  was  held  that  where  a  mar- 
ried woman  has  acquired  personal  property 
which,  by  the  law  of  the  matrimonial  domlcil 
at  the  time  of  its  acquisition,  was  a  part  of  her 
separate  estate,  and  the  matrimonial  domlcil 
and  property  are  subsequently  removed  to  a 
state  which  forbids  the  recognition  of  the  wife*s 
separate  right  to  property,  the  property  will  be- 
come liable  to  her  husband's  debts.  In  this 
case,  however,  it  was  held  that  there  was  In 
reality  no  conflict  between  the  law  of  Ohio,  the 
original  matrimonial  domlcil,  ond  the  law  of 
Missouri,  to  which  the  matrimonial  domlcil  was 
removed,  because  a  rule  of  equity  in  force  in 
the  latter  state  protected  the  separate  estate  of 
a  married  woman  without  the  Intervention  of 
a  nominal  trustee,  the  husband  becoming  the 
wife's  trustee  by  operation  of  law.  The  as- 
sumption In  this  case  that  the  law  of  Missouri 
(the  new  domlcil)  would  prevoil  over  the  law 
of  Ohio  (the  original  domlcil)  as  to  property 
acquired  in  Ohio  is  against  the  great  weight  of 
authority. 

It  wos  pointed  out  in  subd.  11.  c.  supra,  that 
in  general  the  character  of  property  as  real  or 
personal  Is  determined  by  the  lex  rci  sitw;  but 
in  neither  of  those  cases  did  It  appear  that  the 
property  had  been  removed  from  a  state  where 
it  bore  a  different  character.     It  would  seem 
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promifle,  nor  was  it  held  that,  if  he  had  com- 
plied with  it,  a  creditor  to  whom  he  con- 
tracted a  debt  eighteen  months  later  could 
have  successfully  attacked  the  conveyanca 
upon  the  ground  that  the  consideration  was 
inadequate. 

Proposition  No.  9  appears  to  us  to  involve 
a  non  aequitur,  since,  assuming  that  the  net 
value  of  the  Indiana  property  conveyed  to 
the  intervener  exceeded  that  of  the  interest 
which  she  claims  it  was  intended  to  make 
^ood,  it  would  not  follow  that  the  parties 
intended  the  excess  in  value  to  be*  attributed 
to  the  extinguishment  of  the  claim  for  per- 
sonal funds  had  and  converted  by  the  hus- 
band. There  are  other  hypotheses  to  be 
taken  into  account.  Landers  may  have  in- 
tended to  convey  the  property  to  his  wife 
for  an  inadequate  consideration,  or  he  may 
have  believed — the  opinions  of  the  witnesses 


who  have  been  examined  in  this  case,  or 
the  fact,  if  it  be  a  fact,  or  both  the  opin- 
ions and  the  fact,  to  the  contrary  notwith- 
standing— that  the  property  was  not  worth- 
more  than  the  claim  in  satisfaction  of  whicb 
it  was  transferred.  There  is  nothing  to  in- 
dicate that  any  creditor  was  left  unsatis- 
fied at  the  time  that  the  conveyances  in  ques- 
tion were  made,  and  those  conveyances  cer- 
tainly inilicted  no  injury  on  plaintiffs,  whose- 
debt  had  not  then  been  contracted,  and  was 
not  contracted  until  a  year  or  more  later» 
But  if  the  purpose  had  been  to  place  the 
property  of  the  husband,  both  in  Indiana 
and  Louisiana,  beyond  the  reach  of  the  hus- 
band's future  cr^itors,  it  is  not  apparent 
why  the  claim  of  the  wife  for  the  restitu- 
tion of  her  personal  funds,  which  claim, 
there  was  reason  to  believe,  might  serve  as 
a  valid  consideration  for  the  conveyance  to 


that  where  the  personal  character  had  attached 
to  property  before  its  removal  that  character 
would  be  respected  so  far  as  rights  previously 
acquired  are  concerned ;  and  in  Henderson  v. 
Trousdale,  10  La.  Ann.  548,  supra,  the  law  of 
Georgia,  where  the  mfltrlmonlal  domicll  was 
established  at  the  time  slaves  were  acquired  by 
the  wife,  was  held  to  govern  after  their  re- 
moval and  the  removal  of  the  domlcil,  notwith- 
standing that  in  Louisiana  slaves  were  re- 
garded as  real  property,  and  not  as  personal 
property  as  in  Qeorgia.  No  question,  however, 
seems  to  have  been  raised  that  the  slaves 
should  have  been  treated  as  real  property. 

b.  Property  acquired  after  the  chant/e. 

See   also    Schurman   v.   Marley,   30    Ind.   4&8, 
tupra,  V.  a. 

The  respective  rights  of  the  parties  in  per- 
sonal property  acquired  subsequently  to  the 
change  of  domicll  are  governed  by  the  law  of 
the  new  domicll, — at  least  if  that  domlcil  Is  ac- 
cepted by  both  parties ;  or,  to  put  the  propo- 
sition in  a  somewhat  broader  form  so  as  to 
cover  a  case  where  there  has  been  more  than 
one  change,  it  Is  the  law  of  the  actual  domicll 
at  tte  time  the  property  Is  acquired  that  gov- 
erns, and  not  that  of  the  original  matrimonial 
domlcil,  or  of  any  Intermediate  domlcil.  Dow 
V.  Gould  &  C.  Silver  Min.  Co.  SI  Cal.  629; 
Kneeiand  v.  Ensley,  Melga,  620.  33  Am.  Dec. 
168;  Flalrston  v.  Hairston,  27  Miss.  704,  61 
Am.  Dec.  530;  McCollum  v.  Smith,  Meigs,  S42, 
33  Am.  Dec.  147  ;  State  v.  Barrow.  14  Tex.  180. 
65  Am.  Dec.  100 :  Castro  v.  lilies,  22  Tex.  479, 
73  Am.  Dec.  277 ;  Saul  v.  His  Creditors.  5 
Mart.  N.  S.  569,  16  Am.  Dec.  212;  Gidney  v. 
Moore,  80  N.  C.  485 ;  Murphy  v.  Murphy,  5 
Mart.  (La.)  83,  12  Am.  Dec.  475:  Packwood's 
Succession.  9  Rob.  (La.)  438,  41  Am.  Dec. 
341;  Hicks  v.  Pope,  8  La.  656,  28  Am.  Dec. 
142;  Galnus  v.  Cannon,  42  Ark.  503;  Lyon  v. 
Knott,  26  Miss.  548. 

A  husband  is  not  liable  to  his  wife  for  the 
value  of  personal  property,  other  than  choaes 
In  action,  owned  by  her  prior  to  the  removal  of 
the  matrimonial  domicll  from  a  state  where 
the  common-law  rule  as  to  the  rights  of  hus- 
band and  wife  obtains,  although  the  property 
was  not  reduced  to  possession  by  him  until 
after  the  removal  to  Louisiana :  but  It  Is  oth- 
erwise with  respect  to  the  proceeds  of  choses 
in  action  not  reduced  to  possession,  but  col- 
lected after  the  removal  to  Louisiana,  and  with 
respect  to  money  received  after  the  removal  of 
the  domicll,  representing  the  proceeds  of  real 
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property  of  the  wife  situated  at  the  former 
domicH.  Henderson  v.  Trousdale,  10  La.  Ann. 
548.  The  distinction  here  made  with  reference- 
to  the  different  classes  of  property  Is  due  to  the 
fact  that  the  first  class  vested  in  the  husbsud 
before  the  removal,  and  therefore,  in  accord- 
ance with  the  rule  previously  stated  (eupra, 
V.  a)  his  right  to  it  was  not  affected ;  while 
the  other  class  never  vested  in  him  because* 
not  reduced  to  possession  before  the  removal. 
It  will  be  observed  that  the  rule  relating  to 
property  acquired  after  a  change  of  domlcIF 
has  been  stated  with  the  qualification  that  botis 
parties  accept  the  new  domlcil.  There  is  no- 
warrant  for  such  qualification  In  the  case* 
above  cited  to  sustain  the  rule.  It  may  be  re- 
marked, however,  that  in  none  of  these  case9 
did  it  appear  that  there  was  any  dissent  by  ei- 
ther party  to  the  change  of  domlcil.  It  ha» 
been  suggested  by  some  writers  on  Conflict  of 
Laws  (Wharton,  |  194;  Westlake,  p.  64).  in 
accordance  with  the  views  of  the  foreign  Jur- 
ists, that  the  rule  does  not  apply  when  t|ie 
change  of  domicll  is  disadvantageous  to  the- 
wife,  and  Is  not  accepted  by  her.  This  quail- 
flcatiou  In  the  broad  form  In  which  it  Is  here 
stated  seems  to  have  no  support  from  the  Amer- 
ican or  English  cases  except  as  hereafter  indi* 
cated.  In  Bonat)  v.  Welsch,  24  N.  Y.  157,  whlcl» 
Is  cited  by  Wharton  In  support  of  it.  the  New- 
York  oouTt  of  appeals  did  hold  that  the  right  of 
a  wife,  under  the  law  of  France,  where  the  mar- 
riage was  celebrated  and  the  original  matri- 
monial domicll  established,  to  be  reimbursed 
out  of  her  husband's  estate,  upon  his  death. 
In  preference  to  his  legatees  and  creditors,  for 
the  proceeds  of  a  sale. of  her  Immovable  prop- 
erty In  France  which  were  appropriated  by  him. 
was  not  defeated  by  the  fact  that  the  husbancf 
was  domiciled  In  New  York  at  the  time  of  bis 
death,  and  that  no  part  of  the  property  left  by 
him  was  acquired  in  France.  The  majority 
opinion  In  this  case,  however,  proceeds  upon 
the  express  asssmptlon  that  the  domicll  of  the 
wife,  who  remained  In  France,  was  not  changed. 
It  expressly  said :  "As  a  general  rule  the  dom- 
icll of  the  wife  follows  that  of  the  husband, 
and  there  Is  much  force  In  the  argument  tnac 
In  the  absence  of  an  express  agreement  defin- 
ing the  matrimonial  rights  the  law  of  the  con- 
templsted  or  any  fu'ure  domicll  should  govern. 
Rut  in  the  case  no*v  under  consideration  th(» 
domlcil  of  the  wife  has  not  been  changed  an<t 
the  rights  she  acquired  .  .  .  [under  th^ 
law  of  the  original?  matrimonial  domlcil.  are 
not,  we  think,  lost  or  Impaired  by  the  change  of 
the  domicll  of  the  husband.*'     It  does  not  a^ 
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her  of  the  Louisiana  property,  should  have 
been  exhausted  in  Indiana,  when,  as  we  in- 
fer from  the  fact  that  plaintiffs  appear  to 
have  made  no  attack  on  them,  the  consid- 
eration for  the  conveyances  in  Indiana,  as 
stated  by  the  intervener,  was  sufficient  to 
enable  her  to  hold  the  property  there  con- 
veyed. 

Passing  to  some  other  questions,  there  is 
no  doubt  that  the  Louisiana  farm,  having 
been  acquired  during  the  marriage,  was 
community  property,  though  Landers  and 
his  wife  resided  in  Indiana.  Civil  Code, 
art.  2400.  But  that  did  not  prevent  its  con- 
veyance to  the  wife,  -provided  there  was  a 
consideration,  which,  under  the  law  of 
Louisiana,  would  be  sufficient  to  support  a 
sale  or  dation  en  paiemcnt  from  husband 
to  wife.  The  position  taken  in  the  answer 
to  the  intervention  that  the  intervener,  as 


part  of  the  price,  assumed  the  mortgage 
debts  resting  upon  the  property,  and  due  by 
the  husband,  is  not  sustamed  by  the  fact. 
The  intervener  did  not  assume  the  mortgage 
debts,  but  took  the  property  subject  to  the 
mortgages,  and  only  for  its  supposed  value 
over  and  above  the  debts  thus  secured.  So, 
also,  with  regard  to  the  position  that  prop- 
erty worth  $10,000  was  conveyed  to  her  in 
extinguishment  of  her  claim  to  the  extent  of 
only  $2,000,  and  that  the  prh%  was  "vile," 
etc.  Such  was  not  the  fact.  The  property 
was  conveyed  subject  to  mortgages  amount- 
ing to  $7,500,  exclusive  of  costs,  interest, 
attorney's  fees,  etc.,  for  which  it  mav  be  lia- 
ble, and  hence  the  interest  acquired  by  the 
intervener  seems  to  bear  but  a  just  propor- 
tion to  the  claim  for  which  it  is  said  to  have- 
been  given  in  satisfaction.  Colmn  v.  John9^ 
ton,  104  La.  Ann.  655,  20  So.  274. 


pear  what  the  circumstances  were  that  pre- 
vented the  domlcll  of  the  wife  from  following 
that  of  the  hasband  in  accordance  with  the 
general  rule ;  but  in  view  of  the  language  quoted 
it  Is  clear  that  this  case  cannot  be  regarded  as 
aathority  for  the  broad  proposition  that  In 
every  case  where  the  change  of  domlcll  would 
be  disadvantageous  to  the  wife,  and  she  refuses 
to  accept  the  new  domlcll,  the  law  of  the  origi- 
nal matrimonial  domlcll  will  govern.  Upon 
the  assumption  that  the  wife's  domlcll  did  not, 
under  the  circumstances  of  the  case,  follow 
that  of  the  husband,  this  case  would  not  seem 
to  come  within  the  terms  of  the  rule  above 
stated,  that  the  respective  rights  of  husband 
and  wife  are  governed  by  the  actual  domlcll, 
for  actual  domlcll  In  this  connection  undoubt- 
edly means  matrimonial  domlcll,  or  (If  that 
term  be  confined  to  the  domlcll  acquired  at  the 
time  of  tbe  marriage)  the  marital  domlcll ;  and 
If  the  circumstances  are  such  as  to  Justify  the 
wife  In  retaining  the  original  domlcll,  the  new 
domlcll  of  tbe  husband  can  scarcely  be  re- 
garded as  the  matrimonial  or  marital  domlcll, 
to  the  exclusion  of  that  of  the  wife.  Therefore 
It  seems  unnecessary  to  Invoke  any  exception  to 
the  general  rule  In  order  to  account  for  the 
decision  In  this  case.  There  was  a  dissenting 
opinion  In  the  case  which  expressly  proceeds 
upon  the  assumption  that  the  wife's  domlcll 
followed  the  husband's;  and  the  difference  In 
these  two  assumptions  accounts  for  tbe  differ- 
ence in  the  results  reached  without  imputing 
to  either  majority  or  minority  any  Intention  td 
decide  that  In  all  cases  the  law  of  the  original 
matrimonial  domlcll  will  govern  when  the 
change  Is  disadvantageous  to  the  wife  and  she 
refuses  to  accept  the  new  domlcll.  Indeed,  It 
has  been  expressly  held  In  Louisiana  that  prop- 
erty acquired  by  a  husband  after  his  removal 
to  that  state  falls  into  the  community  although 
the  marriage  was  celebrated  and  the  original 
matrimonial  domlcil  established  elsewhere,  and 
the  wife  never  actually  resided  in  Louisiana. 
Cole  V.  His  Executors,  7  Mart.  N.  S.  42,  18  Am. 
Dec.  241 :  Dixon  v.  Dixon,  4  La.  188,  23  Am. 
Dec.  478.  These  decisions,  however,  were  upon 
the  ground  that  the  Louisiana  statute  regulat- 
ing tbe  rights  of  husband  and  wife  was  real. 
not  personal,  and  that  it  regulated  things  and 
■objected  them  to  the  laws  of  the  country  Iti 
which  they  were  found,  irrespective  of  the  res 
Mence  of  the  parties. 

It  was  held  In  the  chancery  division  In  Rt 
D«Nicols  [1898]  1  Ch.  403.  67  L.  J.  Ch.  N.  S 
274,  78  L.  T.  N.  8.  152,  that  the  marital  rights 
of  a  native  French  man  and  woman,  married 
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In  France,  In  personal  property  acquired  after 
the  removal  of  the  matrimonial  domlcil  to  Eng- 
land, were  governed  by  the  law  of  France  (the 
original  matrimonial  domlcll)  where  tbe  com- 
munity of  property  obtains,  rather  than  the 
law  of  England,  where  such  property  belcoga 
to  the  husband.  The  decision  Is  upon  the 
ground  that  where  there  Is  no  express  matri- 
monial contract  there  is  an  Implied  contract 
that  the  law  of  the  matrimonial  domlcll  shall 
govern  with  respect  to  all  property  wherever 
acquired.  This  decision,  however,  was  re- 
versed by  the  court  of  appeal  In  Re  DeNlcola 
[1898]  2  Ch.  60,  78  L.  T.  N.  8.  541,  67  L.  J. 
Ch.  N.  8.  419,  and  it  was  held  by  that  court,, 
upon  the  authority  of  Lashley  v.  Hog,  4  Pat. 
581,  that  the  law  of- England  governed  so  that 
the  whole  of  the  husband's  personal  estate  was. 
effectually  disposed  of  by  his  will.  The  Eng- 
lish doctrine  is  therefore  In  accord  with  tbe 
American  on  this  point. 

e.  Taoit  mortgagee  or  lien9. 

The  mortgage  or  privilege  upon  the  property- 
of  the  husband's  estate,  which  the  law  of  Louis- 
iana gives  to  a  wife  as  security  for  her  sepa- 
rate property  converted  by  the  husband,  does 
not  secure  the  restoration  of  money  converted 
by  the  husbsnd  before  the  removal  of  the  dom- 
lcil to  Louisiana,  although  the  money  was,  by 
the  law  of  the  matrimonial  domlcil  at  the  time 
of  the  conversion,  protected  as  the  separate 
property  of  the  wife.  The  wife  Is  to  be  re- 
garded ouly  as  an  ordinary  creditor.  Arnold 
V.  McBride,  6  La.  Ann.  708. 

Neither  does  the  tacit  or  legal  mortgage  tipon 
the  property  of  the  husband  In  favor  of  the- 
wife,  created  by  the  law  of  the  original  matri- 
monial domlcil,  to  secure  to  the  wife  the  res- 
toration of  the  dower  which  she  brought  to 
her  husband  or  of  her  paraphernal  property 
converted  by  the  husband,  follow  them  into  a 
new  matrimonial  domlcil,  and  attaeh  to  prop- 
erty subsequently  acquired  In  such  new  domlcll.. 
Hall  V.  Harris,  11  Tex.  305;  Valansart's  Suc- 
cession, 12  La.  Ann.  848. 

By  the  acknowledged  law  of  comity,  a  para- 
phernal right  of  a  married  woman  under  the 
law  of  Louisiana,  the  matrimonial  domlcll,  and 
the  lien  on  the  husband's  estate  to  protect  lt» 
are  as  ubiquitous  as  the  persons  themselves,  and 
follow  them  wherever  they  may  afterwards  set- 
tle.    Kendall  v.  Coons,  1  Bush,  530. 

A  tacit  mortgage  upon  the  husband's  prop- 
erty in  favor  of  the  wife,  arising  under  the  law 
of  the  original  matrimonial  domlcil,  to  secur# 
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The  question  which  remains  is,  Was  there 
41  consideration  for  the  conveyance  of  the 
Louisiana  property  from  husband  to  wife, 
«uch  as  can  be  recognized  under  Louisiana 
law  ?  The  conveyance  purports  to  be  a  sale 
for  $2,000,  and  is  invalid  upon  its  face.  A 
•contract  of  sale  between  husband  and  wife 
•can  take  place  only  in  the  three  following 
•cases :  "  ( 1 )  When  one  of  the  spouses  makes 
4k  transfer  of  property  to  the  other,  who  is 
judicially  separated  from  him  or  her,  in 
payment  of  his  or  her  rights.  (2)  When 
the  transfer  made  by  the  husband  to  his 
wife,  even  though  not  separated,  has  a  le- 
gitimate cause,  as  the  replacing  of  her  dotal 
or  other  effects  alienated.  (3)  When  the 
wife  makes  a  transfer  to  the  husband  of 
property,  in  payment  of  a  sum  promised 
Lim  as  dowry."  Civil  Code,  art.  2446.  The 
hurden  of  proof  is  on  the  intervener  to  show 


that  the  conveyance,  which  appears  upon  its 
face  to  be  invalid  because  the  consideration 
expressed  is  not  within  the  exceptions  of 
the  law,  is  based  upon  another  and  a  dif- 
ferent consideration,  which  is  within  those 
exceptions.  She  has  undertaken  to  accom- 
plish this  by  showing  that  she  turned  over 
to  her  husband  certain  funds,  which,  in  this 
state,  would  be  considered  paraphernal,  and 
that  the  property  in  question  was  conveyed 
to  her  by  her  husband  in  part  satisfaction 
of  the  debt  which  he  incurred  in  receiving 
and  using  said  funds.  But  she  has  not 
shown  that  her  husband  thereby  incurred 
any  debt,  for  tliat  is  a  matter  which  is  to  be 
determined  by  the  law  of  their  domicfl, 
where  the  funds  were  received  and  convert- 
ed. The  plaintiffs  have  proved  the  adoption 
of  the  common  law  by  the  state  of  Indiana, 
— a  fact  of  which  we  might  have  taken  ju- 


tbe  restoration  to  the  wife  of  her  paraphernal 
property  converted  by  the  husband,  will  not, 
•even  as  to  property  acquired  at  the  original 
matrimonial  domicil,  be  allowed  a  preference 
over  the  claims  of  creditors  after  the  removal 
of  the  matrimonial  domicil,  and  the  property, 
to  another  state.  Hall  v.  Harris,  11  Tez.  305. 
This  is  upon  the  principle  that  a  priority  or 
preference  acquired  as  an  incident  to  a  foreign 
contract  by  the  lew  looi  contractus  will  not  be 
enforced  against  those  persons  who  have  ac- 
quired rights  under  contracts  made  after  the 
removal  of  the  matrimonial  domicil. 

YI.  Marriage  aettlemente. 

As  will  hereafter  be  shown,  the  question  as 
to  what  law  determines  the  validity  and  con- 
struction of  an  antenuptial  contract  depends 
upon  a  variety  of  circumstances ;  but  when  the 
appropriate  law  has  been  applied,  and  the  con- 
tract has  been  held  valid,  and  its  construction 
determined,  it  governs  with  respect  to  all  the 
rights  of  the  parties  that  are  within  its  scope, 
and  to  that  extent  supplants  all  laws  on  the 
subject,  even  those  of  the  forum,  unless  it  is 
contrary  to  the  public  policy  of  the  forum. 
Thus: 

Where  parties  contracting  marriage  have  en- 
tered Into  an  express  antenuptial  contract,  that 
contract  will,  of  course,  furnish  the  rule  which 
will  govern  in  regard  to  matrimonial  property, 
and  will,  upon  recognized  principles,  be  carried 
Into  efTect  in  every  Jurisdiction,  subject,  of 
course,  to  the  exceptions  which  are  applicable 
to  all  other  classes  of  contracts.  Lyon  v. 
Knott,  26  Miss.  548. 

Where  there  is  an  express  antenuptial  con- 
tract, it  will  generally  be  admitted  to  govern  all 
the  property  of  the  parties,  not  only  In  the  mat- 
rimonial domicil,  but  in  every  other  place,  un- 
less it  contravenes  some  law  or  principle  of 
public  policy  of  the  country  where  it  is  sought 
to  be  enforced.  Bes«e  v.  Fellochoux,  73  111. 
28r>,  24  Am.  Rep.  242. 

But  while  it  has  been  held  that  the  contract 
will  act  directly  on  personal  property  within 
its  scope,  wherever  situated,  it  will,  with  re- 
spect to  real  property  in  a  foreign  country,  at 
most,  only  confer  a  right  of  action  to  be  en- 
forced according  to  the  Jurisprudence  rei  aitir. 
Ibid. ;  Ordronaux  v.  Key,  2  Sandf .  Ch.  33.  In 
the  latter  case  it  was  held  that  a  provision  of 
the  French  Code,  which  gives  the  wife  a  mort- 
gage on  the  Immovables  of  the  husband  to  se- 
cure her  demands  arising  under  an  antenuptial 
settlement,  could  not  be  extended  so  as  to  give 
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her  such  a  lien  upon  real  property  of  the  hus- 
band situated  In  New  York. 

It  sometimes  becomes  a  question  what  prop- 
erty Is  within  the  scope  of  the  contract.  This 
question  is,  in  Its  last  analysis,  one  as  to  the 
Intention  of  the  parties,  and  the  rules  on  the 
subject  are  in  reality  rules  for  ascertaining 
that  intention.  Thus,  there  can  ordinarily  be 
no  question  but  that  personal  property,  which 
was  in  esse  at  the  time  the  contract  was  exe- 
cuted, or  which  was  acquired  during  the  con- 
tinuance of  the  original  matrimonial  domicil, 
was  within  the  contemplation  of  the  parties: 
and,  that  being  so,  the  fact  that  the  domicil  and 
the  property  are  subsequently  removed  to  an- 
other state  or  country  does  not  take  the  prop- 
erty out  of  the  contract,  or  affect  any  rights 
with  respect  to  It  which  have  vested  under  the 
contract.  De  Lane  v.  Moore,  14  How.  253,  14 
L.  ed.  409;  O'Neill  v.  Henderson,  15  Ark.  235, 
GO  Am.  Dec.  568 ;  Frank  v.  Hirsh.  8  App.  D.  C. 
493  ;  Young  v.  Templeton,  4  La.  Ann.  254,  50 
Am.  Dec.  563 ;  Jeter  v.  Deslondes,  6  La.  Ann. 
370 ;  Eager  v.  Brown,  14  La.  Ann.  695 ;  LeBre- 
ton  V.  Miles,  8  Paige,  261. 

And  it  is  not  even  necessary  to  record  the 
contract  in  the  state  to  which  the  domicil  and 
property  are  removed  in  order  to  protect  the 
wife's  rights  thereunder  against  the  husband's 
creditors.  Frank  v.  Hirsh,  3  App.  D.  C.  491 ; 
Jeter  v.  Deslondes,  6  La.  Ann.  379;  O'Neill  v. 
Henderson,  15  Ark.  235;  Hicks  v.  Skinner,  71 
N.  C.  539,  17  Am.  Rep.  16. 

So,  a  marriage  settlement  or  deed  in  favor 
of  the  wife,  duly  executed  and  recorded  in  one 
state,  will  be  good  against  the  creditors  of  the 
husband  In  another  Jurisdiction,  although  they 
may  have  had  no  express  notice.  Bank  of 
United  States  v.  Lee,  13  Pet.  107.  10  L.  ed. 
81;  DeLane  v.  Moore,  14  How.  253,  14  L.  ed. 
409. 

In  Youngblood  v.  Flagg,  11  La.  337,  it  was 
assumed  that  if  the  claims  of  the  husband's 
creditors  bad, accrued  before  the  wife's  death, 
the  law  of  South  Carolina,  where  the  parties 
were  domiciled  at  the  time  of  the  settlement, 
requiring  acts  of  settlement  to  be  recorded  in 
order  to  be  good  as  against  such  claims,  would 
have  governed,  and  that  it  would  have  been 
necessary  to  record  the  settlement  in  order  to 
have  protected  the  personal  property  of  the 
wife  in  Louisiana  from  the  claims  of  such  cred- 
itors ;  but  it  was  held  that  the  law  did  not  ap- 
ply because  the  claims  did  not  accrue  until 
after  the  wife's  death  and  until  after  the  trcitt 
had  vested  for  the  benefit  of  the  children. 

The  coiitract  governs,  even  with  respect  to 
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4icial  notice,  as  we  now  take  judicial  notice 
of  what  the  common  law  is,  though  we  do 
not  take  such  cognizance  of  the  statutory 
modifications  of  that  law.  Copley  v.  San- 
ford,  2  La.  Ann.  335«  46  Am.  Dec.  548; 
Kling  v,  Sejour,  4  La.  Ann.  130;  Ripka  v. 
Pope,  5  La.  Ann.  63,  52  Am.  Dec.  579 ;  Gates 
▼.  Oaittier,  46  La.  Ann.  292,  15  So.  50; 
Lambert  v.  Penn  Mut.  L,  Ins.  Co.  50  La. 
Ann.  1031,  24  So.  16;  Roehl  v.  Porteous,  47 
La.  Ann.  1582,  18  So.  645;  13  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  1058.  At  common  law 
a  married  woman  cannot  possess  personal 
property  independently  of  her  husband  ex- 
cept whei^  a  trust  is  created  for  her  sepa- 
rate benefit,  and  the  promise  of  the  husband 
to  repay  money  received  from  the  wife  dur- 
ing coverture  would  be  without  considera- 
tion. 15  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
320;   Henderson  v.  Trousdale,  10  La.  Ann. 


548;  McCaZl  ▼.  White,  10  La.  Ann.  677; 
Eager  v.  Brown,  14  La.  Ann.  696;  Quigly 
V.  Muse,  15  La.  Ann.  107.  There  is  no  evi- 
dence in  the  record  that  this  rule  has  been 
modified  by  statute  in  Indiana,  and  hence 
we  have  no  basis  upon  which  to  hold  that 
the  receipt  of  money  from  his  wife  and  its 
conversion  by  Landers  imposed  any  obliga- 
tion upon  him  the  discharge  of  which  could 
serve  as  tiie  consideration  for  the  convey- 
ance to  her  of  property  in  this  state.  Even 
if  it  had  been  shown  that,  by  reason  of 
statutory  modification  in  Indiana  of  the 
common  law  otherwise  prevailing  there. 
Landers  became  the  debtor  of  his  wife  with 
respect  to  her  personal  funds  received  and 
converted  by  him,  and  that  he  also  owed 
interest  thereon  under  an  agreement  to  that 
efi^ect,  such  obligation  would  not  be  held,  in 
this  state,  to  sUind  upon  the  same  footing 


Xutnre  acquisitions,  after  a  change  of  domlcll, 
if  ffucb  was  the  Intention  of  the  parties. 

Thus,  a  stlpalatlon  in  a  marriage  contract 
that  there  shall  be  a  community  of  goods  to  be 
regulated  by  the  custom  of  Paris  wherever  the 
IMtrties  shall  go,  governs  the  rights  of  the  par- 
ties with  respect  to  property  acquired  after 
their  removal  to  a  new  domlcll,  and  will  be 
enforced  by  the  courts  of  that  domicil,  if  not 
incompatible  with  their  own  laws,  or  prejudi- 
•clai  to  their  own  citizens.  Murphy  v.  Murphy, 
6  Mart.   (La.)  83,  12  Am.  Dec.  475. 

But  where  an  antenuptial  contract  applies 
in  terms  or  intent  only  to  present  property,  or 
is  to  be  performed  only  in  the  country  where 
made,  and  there  is  a  change  of  domicil,  the  law 
of  actual  domicil  will  govern  the  rights  of  the 
i>artles  as  to  all  future  acquisitions.  Besse  v. 
Pellochoux,  73  III.  283,  24  Am.  Rep.  242; 
russ  V.  Fusa^  24  Wis.  256,  1  Am.  Rep.  180. 

It  was  held  in  the  latter  case,  under  the  in- 
fluence of  this  principle,  that  a  marital  con- 
tract executed  in  Prussia,  and  which  was  obvi- 
ously made  with  reference  to  its  operation  and 
effect  within  the  Kingdom  of  Prussia  and  upon 
the  property  of  the  parties  there  situated,  and 
made  no  reference  to  property  situated  else- 
where, did  not  govern  with  respect  to  real  prop- 
erty acquired  in* Wisconsin  after  the  removal 
of  the  domicil  to  that  state,  but  that  the  law  of 
Wisconsin  governed  as  to  such  property. 

Where  there  Is  an  antenuptial  contract,  and 
dt  does  not  expressly  provide,  and  the  inten- 
tion is  not  manifest,  that  it  is  to  apply  to  and 
govern  all  after-acquired  property  wherever  the 
parties  may  reside,  it  wUl  not  be  admitted  to 
have  that  effect, — at  least  upon  real  property 
acquired  in  a  country  to  which  the  matri- 
monial domicil  is  removed ;  but  with  respect  to 
real  property  at  least,  if  not  personal  property, 
acquired  after  such  removal,  the  law  of  the 
new  domicil  governs.  Castro  v.  lilies,  22  Tex. 
479,  73  Am.  Dec.  277.  In  this  case  the  con- 
tract, which  was  made  in  France,  provided  that 
there  should  be  no  community  of  property. 
There  was  no  stipulation  that  its  provisions 
should  govern  as  to  property  thereafter  ac- 
quired In  whatever  country  the  parties  might 
reside,  but  there  was  an  express  reference  to 
the  law  of  France,  and  a  declaration  of  inten- 
tion to  be  governed  by  its  provisions,  with  cer- 
tain modlAcatlons  therein  expressed.  The 
•court  said  that  the  inference  was  that  the  par- 
ties did  not  contemplate  a  change  of  domicil, 
and  did  uot  contract  with  reference  to  their 
after  acquisitions  in  case  of  removal  to  another 
•country. 
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So,  in  Long  v.  Hess,  154  111.  482,  27  L.  R.  A. 
791,  40  N.  E.  385,  it  was  held  that  an  antenup- 
tial contract  executed  in  Germany  did  not  gov- 
ern with  respect  to  real  property  in  Illinois 
acquired  by  the  husband  after  the  removal  of 
the  matrimonial  domicil  to  that  state.  The 
decision  does  not  turn  upon  the  point  that  the 
property  was  real  property,  but  upon  the  point 
that  the  contract  cannot  be  regarded  as  hav- 
ing contemplated  future  acquisitions  of  prop- 
erty after  the  removal  of  the  original  domicil, 
because,  to  use  the  language  of  Judge  Story 
(Conflict  of  LawSk  %  143),  it  "does  not  spealc 
fully  to  the  very  point."  The  principle  of  the 
decision,  therefore,  seems  equally  applicable  to 
personal,  as  well  as  to  real,  property. 

in  Tourne  v.  Tourne,  9  La.  457,  the  court 
held  that,  notwithstanding  that  the  marriage 
contract  was  entered  into  at  a  place  where  no 
community  of  acquets  aad  gains  existed  by 
law,  and  none  were  stipulated,  yet  when  the 
parties  removed  to  Louisiana  such  a  commu- 
nity took  place  by  operation  of  law  with  ref- 
erence to  property  acquired  In  that  state  unless 
expressly  excluded  by  the  contract. 

Having  determined  by  the  application  of  the 
principles  stated  in  the  foregoing  cases  whether 
the  property  is  within  the  scope  of  the  con- 
tract. It  becomes  necessary  to  determine  the 
validity  and  construction  of  the  contract ;  and 
to  determine  that  question,  it  may  be  necessary 
to  ascertain  what  law  governs  the  contract. 
As  between  the  law  of  the  place  where  the  con- 
tract was  executed  and  that  of  the  matrimonial 
domicil,  the  latter  governs, — at  least  in  the 
absence  of  a  contrary  intention, — with  respect 
to  the  construction  of  the  contract  and  as  to 
its  validity, — at  least  so  far  as  its  validity  de- 
pends upon  its  subject-matter. 

Thus,  the  law  of  the  place  or  country  which 
the  parties  contemplate  as  their  domicil  gov- 
erns with  respect  to  an  antenuptial  contract, 
— ^at  least  so  far  as  personal  property  Is  con- 
cerned. LeBreton  v.  Miles,  8  Paige,  261.  In 
this  case  it  was  held  that  an  antenuptial  con- 
tract executed  in  New  York,  where  the  mar- 
riage was  celebrated,  between  natives  of  France, 
was  to  be  construed  according  to  the  law  of 
France,  it  appearing  that  the  contract  was 
made  with  reference  to  the  law  of  France  and 
to  an  intended  residence  in  that  country,  and 
was,  by  its  terms,  to  be  afterwards  drawn  up 
in  due  form  of  a  marriage  contract  accord- 
ing to  the  law  of  France,  although  that 
was  not  done,  and  although  the  parties 
subsequently  changed  their  minds  about  their 
residence  and  continued  to  reside  in  New  York. 
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as  the  debt  of  a  citizen  of  Louisiana  to  his 
resident  wife  for  paraphernal  or  dotal  funds 
received  by  him.  Nor  would  a  conveyance 
of  property,  made  in  this  state,  in  satisfac- 
tion of  the  one  debt,  be  here  given  the  effect 
which,  under  our  law,  is  accorded  to  the 
datum  en  paiement  in  satisfaction  of  the 
other.  Praia  v.  Hie  Creditors,  2  Rob. 
(La.)  501;  Stewart  v.  His  Creditors,  12 
La.  Ann.  89;  Uyman  v.  Bohlenker,  44 
La.  Ann.  118,  10  So.  623.  The  counsel  for 
the  intervener  contends,  however,  that  a 
creditor  can  proceed  by  the  seizure  of  prop- 
erty, the  title  to  which  is  in  another  person 
than  his  debtor,  only  where  such  title  is  a 
pure  simulation.  Correctly  stated,  we  take 
the  rule  upon  this  subject  to  be  that,  "when 
immovable  property  has  been  sold  by  au- 
thentic act,  valid  on  its  face,  and  accom- 
panied by  actual  delivery,  and  continuous 


possession  and  control  by  the  vendee,  as> 
owner,  a  creditor  of  the  vendor  cannot  seize- 
the  property  in  disregard  of  the  transfer; 
and,  when  enjoined  by  the  vendee,  sucl> 
seizing  creditor  will  not  be  allowed  to  al- 
lege and  prove  that  the  sale  is  a  fraudulent 
simulation.  .  .  .  The  title  of  the  vendor 
under  such  circumstances  can  only  be  at- 
tacked in  a  direct  action  in  avoidance  of 
the  sale.  .  .  .  And  in  such  direct  ac- 
tion, whether  revocatory  or  en  declaration 
de  simulation,  the  plaintiff  must  aver  and 
prove  that  the  act  sought  to  be  avoided 
operates  injuriously  to  him."  Willis  v. 
Bcott,  33  La.,  Ann.  1026;  Cochrane  v.  Oih- 
ert,  41  La.  Ann.  735,  6  So.  731 ;'  TJiompson 
V.  Herring,  45  La.  Ann.  991,  13  So.  398.  Ii» 
the  case  last  above  cited  the  syllabus  read» 
in  part:  "If  the  act  of  sale  evidenced  » 
real  transaction,  whatever  its  character,  the 


The  question  arose  between  the  husband  and 
wife  us  to  their  respective  rights,  under  this 
contract,  in  the  wife's  share  in  her  father's  es- 
Ute  in  New  York. 

An  antenuptial  agreement,  entered  into  in 
Paris  between  persons  residing  there  but  dom- 
iciled in  England,  executed  according  to  the 
formalities  required  by  the  law  of  France,  and 
which  was  conditioned  upon  a  marriage  $uivant 
la  lot,  is,  at  least  as  to  E<nglish  property,  put 
Into  effect  by  a  marriage  in  Paris  which  is 
valid  according  to  the  law  of  England,  whether 
It  would  be  valid  according  to  the  law  of  France 
or  not ;  and,  with  respect  to  such  property,  the 
validity  of  the  agreement  must  be  determined 
by  reference  to  the  law  of  England.  Este  v. 
Smyth,  18  Beav.  112,  23  L.  J.  Ch.  N.  8.  705, 
18  Jar.  300. 

In  the  two  cases  next  cited  it  will  be  ob- 
served that  the  place  of  the  contract  and  the 
place  of  the  matrimonial  domlcll  (determining 
the  location  of  such  domlcll  in  the  manner 
shown  in  nupra,  IV.)  were  the  same,  so  that 
there  was  no  conflict  l>etwoen  the  lew  loci  and 
the  lew  domicilii. 

The  validity  of  a  marriage  settlement  made 
in  England  between  a  domiciled  Turkish  sub- 
ject and  an  English  woman,  on  faith  of  his 
promise  to  reside  in  England,  is  to  be  deter- 
mined by  the  law  of  England  rather  than  the 
law  of  Turkey.  Colliss  v.  Hector,  L.  R.  19  Eq. 
334,  44  L.  J.  Ch.  N.  S.  267,  32  L.  T.  N.  S.  223, 
23  Week.  Rep.  485. 

An  antenuptial  contract  drawn  in  Scotch 
form,  l>etween  parties  domiciled  in  Scotland, 
is  to  be  construed  with  reference  to  the  law  of 
Scotland  In  determining  the  respective  prop- 
erty rights  of  the  contracting  parties.  Am- 
struther  v.  Adair,  2  Myl.  &  K.  513. 

It  will  also  be  observed  that  in  some  of  the 
cases  cited  below,  where  the  place  of  the  con- 
tract and  the  place  of  the  matrimonial  domlcll 
were  the  same,  and  the  conflict  was  between 
the  law  of  that  place  and  the  law  of  the  pincc 
wh^re  the  property  was  situated,  or  the  law 
of  the  forum,  the  law  of  the  place  of  the  con- 
tract is  apparently  held  to  govern ;  but  since 
in  these  cases  the  lew  loci  contractus  and  the 
lew  domicilii  were  the  same,  they  are  author- 
ity neither  for  nor  against  the  proposition 
that,  as  between  the  lew  loci  contractiM  and  the 
lew  domicilii,  the  former  govema 

But  it  was  held  in  Wilder's  Succession,  22 
IjA.  Ann.  219,  2  Am.  Uep.  721.  that  the  capac- 
ity of  the  parties  to,  and  the  form  of,  an  ante- 
nuptial contract  must  be  tested  by  the  laws  of 
the  place  where  it  was  made,  although  its  ef- 
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feet  will  be  governed  by  the  laws  of  the  place 
where  they  contemplated  the  establishment  of 
their  matrimonial  domlcll  and  where  it  was  in- 
tended the  contract  should  have  effect.  Id 
this  case  one  of  the  parties  was  a  minor,  and 
It  seems  that  by  the  lew  loci  contractus  the 
question  whether  the  contract  was,  for  that 
reason,  void,  or  voidable  merely,  would  depend 
upon  the  question  whether  it  was  advantageous 
or  otherwise  to  the  minor.  The  court  held 
that,  in  determining  that  question,  the  lew  loci 
contractus  alone  must  be  considered,  and  that 
the  law  of  the  contemplated  matrimonial  doml- 
cll could  not  be  considered  for  that  purpose. 

It  was  held  in  Davenport  v.  Karnes,  70  III. 
465,  however,  that  the  validity  of  a  parol  an- 
tenuptial contract  was  to  be  determined  by  the 
law  of  Illinois,  the  matrimonial  domlcii,  rather 
than  that  of  Pennsylvania,  where  it  was  made. 

In  Este  V.  Smyth,  18  Beav.  112,  23  L.  J.  Ch. 
N.  S.  705,  18  Jur.  300,  the  rule  above  sUted,. 
that,  as  between  the  lew  loci  and  the  lew  domi- 
oilU,  the  latter  governs,  seems  to  be  regarded 
as  resting  upon  the  presumed  Intention  of  the 
parties,  and  as  yielding  to  a  contrary  intention. 
It  was  there  held  that  persons  domiciled  in 
England  may,  in  anticipation  of  an  Bngllsb 
marriage  to  be  contracted  In  the  country,  agree 
that  their  marital  rights  shall  be  regulated  ac- 
cording to  the  laws  of  any  other  country  they 
may  see  flt. 

In  Bourcler  v.  Lanusse,  3  Mart.  (La.)  581» 
however,  It  was  held  that  a  provision  in  a  mar- 
riage contract  entered  Into  In  Louisiana,  which, 
so  far  as  appears,  was  the  matrimonial  domlcii, 
that  rights  of  the  parties  should  be  determined 
according  to  the  custom  of  Paris,  was  Invalid* 
and  that  their  rights  must  be  determined  ac- 
cording to  the  law  of  Louisiana.  It  was  ad- 
mitted that  If  strangers  had  made  such  a  sub- 
mission In  a  foreign  country  subject  to  that 
law,  it  would  regulate  the  effect  of  their  con- 
tract in   Louisiana. 

So,  In  Morales  v.  Marlgny,  14  La.  Ann.  867„ 
it  WAS  held  that,  although  the  parties,  by  their 
marriage  contract,  submitted  themselves  to  the 
law  of  Spain  as  to  the  interpretation  of  their 
lights  and  claims  upon  each  other,  they  did  not, 
and  could  not,  oust  the  tribunals  of  Louisiana,, 
the  place  of  their  intended  and  actual  resi- 
dence, of  Jurisdiction  of  their  disputes,  and  that 
jurisdiction  is  necessarily  to  be  exercised  ac- 
cording to  "our  own'*  rules.  In  this  case,  also, 
the  coutract  was  apparently  executed  In  Louis- 
iana. Neither  of  these  cases,  therefore,  pre- 
sents the  question  whether  parties  may,  by  ex- 
press provision   to  that  effect,  stipulate   that 
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•dministratrix  could  not  ignore  it,  or  at- 
tack it  collaterally,  but  could  only  claim  its 
judicial  revocation  by  direct  action."  But 
in  the  case  at  bar  the  putative  sale  from 
husband  to  wife,  purporting  to  have  been 
made  for  money  in  hand  paid,  is  not  valid 
upon  its  face,  but  is  distinctly  invalid,  as 
being  apparently  in  violation  of  a  prohibit- 
ory law.  It  cannot,  therefore,  be  said  to 
evidence  a  real  transaction,  but  leaves  the 
title  to  the  property,  apparently,  in  the  ven- 
dor, and  subject  to  seizure  at  the  suit  of 
his  creditor. 

Our  learned  brother  of  the  district  court, 
after  a  conscientious  and  exhaustive  review 
of  the  case,  concludes  his  opinion  as  fol- 
lows: "It  seems^  so  far  as  I  am  advised, 
that  under  the  law  of  Indiana  the  husband 
and  wife  have  almost  unlimited  power  to 


•contract  with  each  other.  Under  our  own 
law,  restitution  to  the  wife  by  the  husband 
is  looked  upon  with  favor.  .  .  .  The 
sale  in  controversy  in  this  case  was  an  ac- 
complished fact  long  before  the  plaintififs 
ever  became  creditors  of  the  defendant,  Lan- 
ders, and  the  intervener,  by  virtue  of  that 
sale,  had  accepted  that  property,  and  gone 
into  actual  possession  of  the  same.  For  the 
foregoing  reasons,  and  after  a  prolonged  and 
thorough  study  of  the  question  and  all  the 
law  and  facts  bearing  upon  it,  I  am  forced 
to  conclude  tha^  the  transaction  or  transfer 
in  controversy  vested  title  to  the  property 
in  the  intervener,  and  she  is  accordingly 
declared  to  be  the  true  and  lawful  owner," 
etc.  We  infer  from  this  that  something 
may  have  been  conceded  in  the  argument  io 
the  district  court  as  to  the  statutory  modi- 


their  rights  shall  be  determined  by  the  le^  loci 
rather  than  the  lew  domicilii. 

As  between  the  law  of  the  matrimonial  domi- 
cll  on  the  one  side  and  that  of  the  forum,  or  of 
the  place  where  the  property  Is  situated, 
on  the  other  the  former  governs  with  re- 
spect to  the  validity  of  the  contract, — at 
least  so  far  as  matters  of  substance  are  con- 
cerned. Thus,  In  Townsend  v.  Maynard,  45 
Pa.  198,  the  validity  of  a  husband's  settlement 
of  property  upon  his  wife,  and  of  a  subsequent 
loan  from  the  latter  to  the  former  out  of  the 
proceeds  of  the  property  so  settled  upon  her, 
was  determined  by  the  law  of  New  York,  where 
the  parties  resided  at  the  time,  and  where  the 
transactions  were  had,  though  the  question 
arose  In  Pennsylvania  between  the  wife,  who 
had  seised  goo^ls  of  the  husband  In  that 
state  in  satisfaction  of  her  debt,  and  his  other 
creditors,  who  claimed  that  the  settlement,  be- 
ing voluntary,  was  void  as  against  them. 

So,  in  Bcheferling  v.  Huffman,  4  Ohio  St. 
241.  62  Am.  Dec.  281,  the  validity  of  an  ante- 
nuptial contract  executed  In  Germany  between 
persons  domiciled  there  was  determined  by  the 
law  of  Germany.  The  contract  Involved  in  this 
case  provided.  In  effect,  that  the  wife  should 
retain  title  to  all  the  property  previously 
owned  by  her,  and  that  all  the  property  that 
they  might  mutually  acquire  during  the  mar- 
riage should  l>elong  to  her.  .,The  question  arose 
between  the  wife  and  the  creditor's  of  the  h\]8- 
band,  who  seized  personal  property  In  Ohio, 
some  of  which  represented  the  Joint  product  of 
the  wife's  means  and  the  husband's  labor.  The 
contract  was  held  to  protect  her  as  against  the 
creditors,  the  court  saying  that  the  enforce- 
ment of  the  contract  according  to  the  law  of 
Germany  would  not  Interfere  with  the  policy 
of  the  laws  of  Ohio. 

So,  though  It  yields  when  a  contrary  Inten- 
tion is  manifest,  the  general  rule  Is  that  the 
law  cf  the  matrimonial  domlcll,  rather  than 
that  of  the  place  where  the  property  Is  situ- 
ated or  located,  or  where  the  question  arises, 
governs  with  respect  to  the  construction  of  the 
contract,  using  the  term  "construction"  In  the 
sense  of  the  interpretation  of  the  language  of 
the  contract,  and  the  determination  of  its  effect 
on  property  which,  under  the  rules  pre- 
viously stated,  is  within  Its  scope.  It  will  be 
obser^-ed  that  In  some  of  the  cases  hereafter 
cited  to  sustain  this  proposition  the  language 
used  indicates  that  it  is  the  lex  loci  that  gov- 
erns; but  In  these  cases  there  was  no  contiict 
between  the  lex  loci  and  the  lex  domicilii,  and. 
in  view  cf  the  cases  previously  cited  in  this 
sabdlrlsion,  and  those  cited  in  subdivision  III. 
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supra,  it  seems  well  established  that  If  the  lex 
loci  and  the  lex  domicilii  had  been  different, 
the  latter  would  have  been  chosen. 

An  antenuptial  contract  made  in  France  be- 
tween persons  domiciled  there  at  the  time  will 
be  Interpreted  and  allowed  to  have  the  same 
effect  in  New  York  as  It  would  have  In  France, 
unless  it  Is  repugnant  to  the  laws  of  New  York 
or  to  Its  public  policy ;  and  it  Is  not  k>  repug- 
nant because  it  provides  for  reciprocal  or  mu- 
tual donation  between  husband  and  wife,  a 
mode  of  acquiring  property  by  the  wife  un- 
known to  the  laws  of  New  York.  Crosby  v. 
Berger,  3  Edw.  Ch.  538. 

So,  rights  dependent  upon  nuptial  contracts 
are,  even  in  the  absence  of  a  provision  to  that 
effect,  to  be  determined  by  the  lex  lod  con- 
tmctuA.  Decouche  v.  Savetier,  3  Johns.  Ch. 
100,  8  Am.  Dec.  478.  The  lex  loci  and  lex 
domicilii  were  the  same  in  this  case. 

In  Carroll  v.  Renich,  7  Smedes  &  M.  798. 
where  the  title  to  personal  property  In  Missis- 
sippi was  Involved,  It  was  held  that  the  valid- 
ity and  extent  of  operation  of  an  antenuptial 
contract  executed  in  Tennessee,  by  parties  resi- 
dent there  at  the  time,  the  marriage  having 
taken  place  there,  were  governed  by  the  law 
of  Tennessee.  In  this  case  Tennessee  was  both 
the  place  of  the  contract  and  of  the  matrimo^ 
oial  domlcll. 

In  Lafitte  v.  Lawton,  25  Ga.  305,  the  court 
said  that  an  antenuptial  contract,  having  b.een 
made  In  South  Carolina  by  parties  residing 
there  at  the  time,  it  must  be  construed  accord- 
ing to  the  laws  of  that  state,  and  in  this  case 
the  meaning  of  the  word  "Issue*'  in  the  con- 
tract was  determined  by  reference  to  the  law 
of  South  Carolina,  though  the  personal  prop- 
erty, over  which  the  controvei*sy  arose,  was 
located  in  Georgia.  In  Brown  v.  Ransey,  74 
Ga.  210,  also,  it  was  held  that  the  word  "heirs" 
in  an  antenuptial  settlement  which  provided 
that,  in  case  of  the  failure  of  the  wife  to  dis- 
pose of  her  distributive  share  of  an  estate  lo- 
cated In  Georgia  and  South  Carolina,  it  should 
go  to  her  "heirs,"  was  to  t>e  construed  accord- 
ing to  the  law  of  South  Carolina,  where  the 
contract  was  executed  and  the  parties  resided. 
The  controversy  in  this  case  arose  over  real 
property  in  Georgia  which  was  assigned  to  the 
wife  as  her  share  of  the  estate.  In  accordance 
with  the  law  of  South  Carolina,  It  was  held 
that  the  husband  was  not  the  sole  heir,  al- 
though by  the  law  of  Georgia  he  would  have 
been. 

So.  In  Peake  v.  YeldeM,  17  Ala.  636,  the  court 
held  that  slaves  owned  by  the  wife  at  the  time 
of  the  marriage  were  protected  by  an  antenup- 
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ficatioiis  of  the  oommon  law  in  Indiana  in 
so  far  as  that  law  bears  upon  the  relation 
of  husband  and  wife,  but  we  have  been  un- 
able to  find  in  the  record  any  proof  of  a 
modification  whereby  the  husband  becomes 
the  debtor  of  the  wife  by  reason  of  his  re- 
ceipt and  conversion  of  her  personal  funds. 
Our  conclusion,  therefore,  upon  the  case 
presented,  is  that  the  intervener  has  fail^ 
to  make  the  proof  necessary  to  establish  her 
claim,  and  tnat  her  intervention  should  be 
dismissed  as  in  case  of  nonsuit. 

Since   the   submission    of    the   case   the 
death  of  Franklin  Landers  has  been  sug- 


gested, and   bis   lesal    representatives  hav« 
been  made  parties  hereto. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  he 
.annulled,  avouied,  and  reversed,  and  that 
there  now  be  judgment  in  favor  of  the  plain- 
tiffs Fred.  P.  Rush  and  Morris  M.  Town- 
ley,  administrator  of  George  £.  Townley, 
deceased,  and  aeainst  the  intervener,  Mrs. 
Martha  E.  Landers,  dismissing  the  inter- 
vention of  said  Mrs.  Landers  as  in  case  of 
nonsuit*  and  at  her  cost  in  both  courts. 

Rehearing  denied  May  12,  1902. 


tial  contract  from  the  husband's  creditors,  that 
being  the  effect  of  the  coDtract  according  to 
the  law  of  Soath  Carolina,  where  It  was  exe- 
cuted and  where  the  marriage  was  celebrated, 
notwithstanding  that,  according  to  the  law  of 
Alabama,  to  which  state  the  iiartles  had  re- 
moved and  in  which  they  were  living  at  the 
time  the  slaves  were  seised  by  the  husband's 
creditors,  it  would  not  have  that  effect.  This 
decision  is  formally  put  upon  the  ground  that 
the  construction  and  interpretation  of  the  con- 
tract, as  well  as  its  validity,  are  governed  by 
the  law  of  the  place  where  It  was  made.  In 
this  case,  however,  the  place  of  the  contract 
and  of  the  domicil  were  the  same. 

In  Smith  V.  Chapcll,  31  Conn.  580,  also,  It 
was  assumed  that  the  effect  of  an  antenuptial 
contract  made  in  England,  where  the  marriage 
was  celebrated,  would  govern,  after  the  removal 
of  the  property  and  domlcll  of  the  parties  to 
Connecticut,  though  In  this  case  the  rule  In 
both  places  seems  to  have  been  the  same.  Sher- 
rod  V.  Calleghan,  0  La.  Ann.  510,  Is  to  the 
same  effect,  but  the  rule  Is  stated  with  the 
qualification  that  the  contract  does  not  create 
a  prohibited  substitution,  a  fldei  oommUsa,  or 
new  tenure  of  property  unknown  to  the  laws  of 
Louisiana.  In  this  case  the  wife's  title  to  slaves 
purchased  from  the  husband  after  they  were 
brought  into  Louisiana  was  upheld  under  a  set- 
tlement made  in  Alabama,  where  the  parties 
were  domiciled  at  the  time. 

So  the  effect  of  an  antenuptial  contract  made 
In  Mississippi,  where  all  the  parties  resided  and 
where  it  was  intended  to  have  effect,  must  be 
governed  by  the  law  of  Mississippi.  Spears  v. 
Shropshire,  11  La.  Ann.  559,  66  Am.  Dec.  206. 

In  LePrince  v.  Guillemot,  1  Rich.  Bq.  187, 
the  validity  and  effect  of  stipulations  In  a  mar- 
riage contract  whereby  parents  of  the  husband 
and  wife  respectively  agreed  to  advance  a  stip- 
ulated marriage  portion,  payable  at  their  (the 
parents')  pleasure,  but  bearing  Interest  until 
paid,  were  determined  by  the  law  of  France, 
where  the  contract  was  executed  and  the  par- 
lies were  domiciled.  The  question  arose  be- 
tween the  husband  and  wife  on  one  side  and 
the  creditors  of  the  wife's  father  on  the  other. 
It  was  held,  according  to  the  law  of  France, 
that  the  contract  made  the  husband  and  wife 
creditors  of  the  father  for  the  marriage  portion. 

In  McLeod  v.  Board,  80  Tex.  238.  94  Am. 
Dec.  301,  the  court,  referring  to  an  antenuptial 
settlement  which  provided  that  upon  the  death 
of  the  wife  without  having  disposed  of  her  sep- 
arate estate  certain  slaves,  which  were  settled 
upon  her,  should  be  distributed  according  to 
the  law  of  South  Carolina,  where  the  contract 
was  made  and  the  original  matrimonial  domicil 
establlohed,  said :  "We  see  no  reason  why  the 
tojr  looi  contractus  may  not,  by  positive  agree- 
ment, be  made  the  rule  for  determining  the 
parties  who  shall  talce  as  heirs  or  distributees 
on  the  failure  of  the  wife  to  dispose  of  the 
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property  by  will  or  otherwise,  as  well  as  to 
govern  the  construction  of  the  contract  in  all 
other  respects,  and  especially  In  respect  to  its 
control  In  the  partition  and  disposal  of  prop- 
erty acquired  after  a  change  of  domlcll  from 
that  of  the  marriage.'*  This  point,  however, 
was  not  decided. 

In  Heine  v.  Mechanics'  ft  T.  Ins.  Co.  45  La. 
Ann.  770,  13  So.  1,  however.  It  was  held  that 
a  provision  of  an  antenuptial  contract  made  la 
France,  where  the  parties  were  domiciled,  which 
permitted  the  wife  to  sell  her  property,  but  re- 
quired that  the  proceeds  should  be  reinvested  In 
a  prescribed  manner,  was  to  be  construed,  so  far 
as  It  affected  Immovable  property  In  Louisiana, 
with  reference  to  the  law  of  Louisiana,  and 
not  to  the  law  of  France ;  and  It  was  held.  In  sc- 
cordance  with  the  law  of  Louisiana,  that  sncb 
provision  of  the  contract  did  not  Impose  any 
duty  on  the  purchaser  of  such  propeKy  wltb 
reference  to  reinvestment  of  the  proceeds. 

So,  In  Richardson  v.  DeOlvervIlle,  107  Mo. 
422,  17  S.  W.  974,  It  was  held  that  the  ques- 
tion whether  a  separate  estate  In  ^al  property 
In  Missouri,  owned  by  the  wife  at  the  time  of 
the  marriage,  was  secured  to  her  by  sn  ante> 
nuptial  contract  executed  in  France,  the  orig- 
inal matrimonial  domlcll,  was  to  be  determined 
by  the  law  of  Missouri  rather  than  the  )sw  of 
France.  This  decision  was  upon  the  ground 
that  the  contract  contained  no  agreement  as 
to  the  rights  of  the  husband  to  the  wife's  prop- 
erty during  the  marriage,  but  merely  provided 
that  the  property  owned  by  her  at  the  time  of 
the  marriage  should  not  fall  into  the  commu- 
nity, and  that  at  her  death  he  should,  during  his 
life,  have  the  whole  or  the  half  of  the  Income 
arising  therefrom,  accordingly  as  there  should 
or  should  not  be  children  living  of  the  marriage. 
The  court  said  that  the  question,  was  whether 
such  an  agreement  secured  to  the  wife  a  sep- 
arate estate  as  understood  by  the  laws  of  Mis- 
souri. 

And  it  was  held  In  Snares  v.  DeMontlgny, 
12  Misc.  259,  33  N.  Y.  Supp.  292,  that  a  mar- 
riage settlement  executed  In  a  foreign  country, 
the  matrimonial  domicil,  relating  to  real  and 
personal  property  in  New  York,  and  appoint  Ins 
a  trustee  who  resided  In  New  York,  would  be 
construed  according  to  the  law  of  New  York. 
This  was  upon  the  ground  that  it  was  obvi- 
ously contemplated  that  the  contract  was  to 
be  performed  in  New  York. 

And  In  Vidits  v.  CHagan,  68  L.  J.  Ch.  N.  S. 
653  [1809]  2  Ch.  569,  an  antenuptial  contract 
In  English  form,  entered  Into  between  an  Eng- 
lish woman  and  a  foreigner  outside-  the  United 
Kingdom,  will,  relatively  to  property  in  Eng- 
land, be  construed  and  enforced  by  the  courts 
of  England  according  to  the  English  law. 

In  Hicks  V.  Skinner,  71  N.  C.  539,  17  Am. 
Rep.  16,  it  was  held  that  the  necessity  of  regis- 
tration of  an  antenuptial  contract  entered  Into 
In    New    York,  where  the   marriage  was   cele- 
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brmted,  between  a  woman  domiciled  In  New 
York  and  a  man  domiciled  in  Nortli  Carolina, 
was  to  be  determined  by  the  law  of  New  York, 
rather  than  by  the  law  of  North  Carolina,  and 
It  was  accordingly  held  that  registration  in  ac- 
cordance with  the  laws  of  North  Carolina  was 
not  necessary  to  protect  personal  property  of 
the  wife  which,  by  the  terms  of  the  contract, 
was  to  continue  hers  notwithstanding  the  mar- 
riage, from  the  husband's  creditors  after  its 
remoTsl  to  North  Carolina.  In  this  case,  how- 
ever.  It  is  expressly  stated  in  the  opinion  that 
there  was  no  evidence  that  the  parties  con- 
templated, or  contracted  in  reference  to,  any 
particular  domicil  or  place  of  residence  after 
marrlsge,  and,  as  a  matter  of  fact,  the  parties 
did  not  go  to  North  Carolina  until  about  a  year 
after  the  marriage.  These  facts  are  impor- 
tant in  view  of  the  position  of  the  court  that 
the  exception  to  the  rule  of  le»  loci  contractus 
or  actu9,  when  it  is  contemplated  that  the  con- 
tract is  to  be  performed  elsewhere,  is  based  on 
the  supposed  intent  of  the  parties  to  be  gov- 
erned by  the  law  of  the  place  of  performance. 

In  Laplce  v.  Gereaudeau,  Walk.  (Miss.)  480, 
ft  was  held  that  a  mortgage  executed  by  a  hus- 
band and  wife,  resident  in  Mississippi,  upon 
lands  situated  in  that  state,  was  binding,  and 
the  wife  could  not  avoid  it  by  setting  up  a  mar- 
rfag^e  contract  executed  in  Louisiana,  where 
the  marriage  was  celebrated,  by  which  they 
agreed  that  the  property  acquired  should  be 
governed  by  the  laws  of  Louisiana.  The  deci- 
sion in  this  case,  however,  was  upon  the  ground 
that  the  wife  was  estopped  by  the  execution  of 
the  mortgage. 

In  MoVey  v.  Holden,  15  La.  Ann.  817,  It  .was 
held  that  comity  did  not  require  a  court  of 
Louisiana  to  enforce  a  postnuptial  contract, 
which  was  invalid  according  to  the  law  of  that 
state,  executed  in  Mississippi,  whereby  a  trust 
in  certain  slaves,  acquired  while  the  domicil 
was  in  Louisiana,  was  created  for  the  benefit 
of  the  wife,  notwithstanding  that  the  parties 
were  residing  in  Louialana  at  the  time  of  its 
execution.  The  conrt  apparently  recognized 
that  the  ordinary  rules  of  international  law 
would  make  the  law  of  Mississippi  the  test  of 
the  validity  of  the  contract,  but  it  was  evi- 
dently regarded  that  the  facts  that  the  prop- 
erty W8S  acquired  while  the  parties  were  domi- 
ciled in  Louisiana,  that  the  domicil  there  had 
been  resumed  before  the  litigation  arose,  and 
that,  under  the  law  of  Mississippi,  the  wife  at 
most  only  took  an  equitable  interest  which 
could  not  be  enforced  in  a  court  of  law,  were 
sufBcient  to  justify  the  court  in  refusing  to  en- 
force the  contract.  The  court  said  that  the 
qnesttnn  might  possibly  h'av^  been  different  if 
the  rights  of  the  parties  had  been  fixed  by  the 
dissolution  of  the  marriage  while  they  were 
resident  In  Mississippi,  or  If  the  property  con- 
veyed had  not  belonged  to  the  community  un- 
der the  law  of  Louisiana. 

VII.  Summary, 

The  foregoing  review  of  the  authorities  seems 
to  warrant   the  following  propositions: 

(1)  In  the  absence  of  an  express  contract, 
the  effect  of  marriage  upon  real  property,  or 
Immovables,  Is  determined  by  the  law  of  the 
place  where  the  property  Is  situated  (lea  rei 
sitir).  Irrespective  of  the  place  of  the  marriage, 
or  of'  the  matrimonial  domicil.     Supra,  II.  a. 

(2)  With  respect  to  personal  property,  or 
movables,  as  between  the  law  of  the  place  where 
the  property  is  found,  or  that  of  the  forum, 
&nd  the  law  of  the  marital  domicil,  the  latter 
governs.     Supra,  II.  b. 

(3)  The  character  of  property  as  real  or  per- 
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sonal,  within  the  foregoing  mlea,  Is  deter^ 
mined  by  the  law  of  the  place  whera  It  Is  found 
(leir  rei  sita).     Supra,  II.  c. 

(4)  With  respect  to  personal  property,  or 
movables,  In  the  absence  of  an  express  con- 
tract, as  between  the  law  of  the  matrimonial 
domicil  (lew  domicilii)  and  that  of  the  place 
where  the  marriage  was  celebrated  (lea  loci), 
the  former  governs.     Supra,  III.,  IV. 

(5)  If  there  be  no  determinate  domicil  of  ei- 
ther the  husband  or  wife  at  the  time  of  the 
marriage,  the  parties  will  be  deemed  to  have 
'contemplated  the  place  of  the  marriage  as  the 
place  of  Che  matrimonial  domicil,  and  Its  law 
will  therefore  govern  with  respect  to  personal 
property,  or  movables^  owned  at  the  time  of 
(he  marriage,  or  subsequently  acquired  during 
the  continuance  of  the  matrimonial  domicil  at 
that  place.  Supra,  IV.  If  the  husband  and 
wife  have  different  domiclls  at  the  time  of  the 
marriage,  the  parties  will  be  deemed  to  have 
contemplated  the  husband's  domicil  as  the  mat- 
rimonial domicil  in  the  absence  of  circumstan- 
ces showing  a  contrary  intent ;  and  the  law  of 
that  place  will  therefore  govern  with  respect 
to  personal  property,  or  movables,  owned  Bt 
the  time  of  the  marriage,  or  acquired  during 
the  continuance  of  the  domicil  at  that  place. 
Supra,  IV.  If  the  parties  at  the  time  of  the 
marriage  intended  to  establish  the  marital 
home  at  a  place  different  from  that  where  the 
marriage  was  celebrated,  or  that  where  either 
of  the  parties  was  previously  domiciled,  and 
that  intention  was  carried  out  in  a  reasonable 
time,  the  place  so  chosen  will  be  regarded  as 
the  matrimonial  domicil,  whose  law  will,  in  the 
absence  of  a  marital  contract,  govern  with  re- 
spect to  personal  property  or  movables  owned 
at  the  time  of  the  marriage  or  acquired  prior  to 
a  change  of  domicil.    Supra,  IV. 

(6)  Personal  property,  or  movablei^  owned 
at  the  time  of  the  marriage,  or  acquired  t>efore 
a  change  of  the  matrimonial  domicil,  continue, 
so  far  as  the  respective  rights  of  husband  and 
wife  are  concerned,  subject  to  the  law  of  the 
original  domicil  after  the  change,  although  re- 
moved to  the  new  domicil.     Supra,  V.  a. 

(7)  But  personal  property,  or  movables,  ac- 
quired after  the  change,  are.  In  the  absence  of 
an  express  contract  to  the  contrary,  governed 
by  the  law  of  the  new  domicil,  that  is,  by  the 
law  of  the  place  where  the  domicil  was  estab- 
lished at  the  time  the  property  was  acquired. 
Supra,  V.  b. 

(8)  When  there  is  an  express  antenuptial 
contract,  it  governs  with  respect  both  to  real 
and  personal  property  within  its  scope;  but 
while  it  acts  directly  on  personal  property 
wherever  situated,  with  respect  to  real  prop- 
erty in  a  foreign  country  it  confers  only  a 
right  of  action  to  be  enforced  according  to  the 
Jurisprudence  rei  sita.     Supra,  VI. 

(9)  The  location  of  the  property  Is,  except 
as  stated  In  the  last  paragraph,  immaterial  if 
it  was  clearly  within  the  contemplation  of  the 
parties  in  msklng  the  contract.     Supra,  VI. 

(10)  Property  owned  at  the  time  of  the  mar- 
riage, or  acquired  during  the  continuance  of  the 
original  matrimonial  domicil,  will  be  presumed 
to  have  been  within  the  contemplation  of  the 
parties,  and  will  therefore  be  governed  by  the 
contract,  even  after  a  change  of  domicil  and 
the  removal  of  the  property  to  the  new  domicil. 
Supra,  VI. 

(11)  But  to  bring  future  acquisitions,  after 
a  change  of  domicil,  within  the  contract.  It 
must  have  been  expressly  provided  for,  or  the 
Intention  that  It  should  be  governed  by  the 
contract  must  be  manifest.  Supra,  VI.  Oth- 
erwise, the  rule  that  prevails  in  the  absence  of 
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contract  will  apply,  and  tbe  property  will  there^ 
fore  be  goyemed  by  tbe  law  of  tbe  new  domlcll. 
Supra,  V.  b. 

(12)   All  of  tbe  foregoing  rules  are  subject 


to  tbe  qualification  tbat  tbey  will  not  be  es- 
forced  If  their  enforcement  would  be  contrary 
to  tbe  law,  or  public  policy,  of  tbe  forum. 

G.  H.  P. 


VERMONT  SUPREME  COURT. 


BANKERS'     LIFE     INSURANCE     COM- 
PANY OF  NEW  YORK 

Fred  A.  HOWLAND  et  al. 

(78  Vt.  1.) 

1.  In  compntlnB  the  reserre  of  a  life 
inmirance   company   nnder   u,   Mtntnte 

reqnlrinff  It,  In  order  to  be  entitled  to  do 
business  In  tbe  state,  to  bave,  In  addition  to 
Its  capital,  assets  equal  in  amount  to  its  out- 
standing liabilities,  reckoning  the  premium 
reserve  on  Its  life  risks  based  on  tbe  actua- 
ries* tables  of  mortality,  with  Interest  at  4 
per  cent,  as  a  liability,  the  expenses  of  se- 
curing the  first  year's  business  may  be  de- 
ducted  from  the  amount  It  receives  as  pre- 
miums for  that  year  by  providing  tbat  a 
policy  shall  be  valued  as  a  term  policy  for 
one  year  and  a  life  policy  afterwards. 

5.  One  takinnr  a  policy  of  life  insnr- 
ance  which  provides  tbat  It  shall,  for  the 
purpose  of  computing  the  reserve,  be  valued 
as  a  term  policy  for  one  year  and  a  life  pol- 
icy afterwards^  Is  estopped  from  repudiating 
that  provision  of  tbe  contract. 

8.  Under  a  statute  reqnlrtnff  tnsnr- 
ance  commissioners  to  issne  licenses 
to  a  foreiirn  insnrance  company  to  do 
business  In  tbe  state,  if  satisfied  with  its 
statement  showing  Its  financial  condition  and 
standing,  they  have  no  authority  to  question 
tbe  method  of  computing  tbe  reserve  set 
forth  In  the  statement,  or  to  enter  upon  an 
Independent  valuation  of  such  reserve. 

4.  A  statute  forbidding  a  life  insur- 
ance company  to  discriminate  be- 
tween insurants  of  the  same  class  In 
premiums,  rates,,  dividends,  other  benefits  or 
terms  and  conditions,  does  not  prevent  the  is- 
suing of  one-year  term  policies  with  the  priv- 
ilege of  taking  a  whole  life  policy  at  the  end 
of  the  first  year,  for  tbe  purpose  of  appropri- 
ating a  larger  portion  of  tbe  premium  to 
expenses  and  less  to  the  reserve  fund. 

6.  Mandamus  is  a  proper  remedy  to 
compel  insurance  commissioners  to 
grant  a  license  to  do  business  In  the  state 
to  a  foreign  Insurance  company  which  has 
complied  with  tbe  statutory  requirements, 
which  license  they  refuse  because  tbey  i-e- 
qulre  a  reserve  computed  on  a  wrong  basis. 

(January  30,  1001.) 

PETITION   for   a  writ  of   mandamus   to 
compel    defendants   to   grant   petitioner 
a  license  to  do  business  within  the  state. 
Granted. 
The  facts  are  stated  in  the  opinion. 

Note. — For  other  cases  In  this  series  as  to 
restrictions  on  business  of  foreign  Insurance 
company,  see  State  c*  rel.  Richards  v.  Acker- 
man  (Ohio)  24  L.  R.  A.  298.  and  note;  People 
em  rel.  Stophens  v.  Fidelity  &  C.  Co.  (111.)  26 
L.  R.  A.  295 ;  Rose  v.  KImberly  &  C.  Co.  (Wis.) 
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Messrs.  B.  F,  Filleld  and  Seneca  H*- 
■elton  for  petitioner. 

Messrs.  PilHnghain,  Huse,  ft  How* 
land  and  Jokn  Tonns  for  petitionees. 

Taft,  Ch.  J.^  delivered  the  opinion  of  the 
court: 

In  February,  1900,  the  Bankers'  Life  In- 
surance Company  of  New  York  applied  to 
the  insurance  commissioners  of  Vermont  for 
a  license  to  do  business  therein.  Such  li- 
cense was  refused,  and  the  company  bring 
their  petition  for  a  mandamus  to  order  and 
direct  the  commissioners  to  issue  such  li- 
cense. A  foreign  joint-stock  life  insurance 
company  cannot  do  business  in  this  state 
unless  it  has  paid-up  capital  invested  in  se- 
curities, readily  convertible  into  cash,  of  at 
least  $100,000,  not  less  than  one  half  of 
which  is  invested  in  cash  securities  other 
than  mortgages  of  real  estate,  nor  unless 
such  company  has,  in  addition  to  such  capi- 
tal, assets  equal  in  amount  to  its  outstand- 
ing liabilities,  reckoning  the  premium  re- 
serve on  its  life  risks  based  on  the  actuaries' 
tables  of  mortality,  with  interest  at  4  per 
cent  as  a  liability.  Vt  Stat  S  4178.  It 
cannot  then  transact  business  unless  it  first 
obtains  a  license  of  the  insurance  commis- 
sioners authorizing  it  so  to  do.  Before  re- 
cei%'ing  such  license,  the  company  shall  file 
with  Qie  secretary  of  state  a  certified  copy 
of  its  charter  and  by-laws,  and  a  statement, 
under  oath,  of  its  pr^ident  and  secretary, 
showing  its  financial  condition  and  stand- 
ing. Vt  SUt  §  4181.  If,  upon  the  filing 
of  such  copies  and  statements,  the  commis- 
sioners are  satisfied  with  them,  and  further 
satisfied  that  the  company  has  complied 
with  the  title  relating  to  insurance,  they 
shall  grant  a  license  authorizing  it  to  do 
business,  etc.,  and  such  license  may  be  re- 
newed annually  so  long  as  the  company 
complies  with  the  requirements  aforesaid, 
and  the  commissioners  regard  the  company 
as  safe  and  entitled  to  public  confidence. 
Vt  Stat  8  4182, 

Thus,  under  our  statutes,  a  foreign  life 
insurance  company  is  entitled  to  do  business 
in  this  state  if  it  has  the  requisite  capital, 
properly  invested,  and  assets  equal  to  its 
absolute  liabilities,  and  the  required  premi- 
um reserve.  Upon  presentation  of  the  peti- 
tioner's statement  to  the  commissioners  no 
question  was  made  in  respect  to  tbe  capital 
stock  of  the  petitioner,  as  it  had  the  neces- 

27  LrRrA.  556 ;  Hoadley  v.  Purifoy  (Ala.)  80 
L.  R.  A.  351 :  Parker  v.  Lamb  (Iowa)  34  L.  R. 
A.  704  :  Daggs  v.  Orient  Ins.  Co.  (&£o.)  35  Li. 
R.  A.  227:  and  Travelers'  Ins.  Co.  v.  Fricke 
(Wis.)  41  L.  R.  A.  557. 
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'saiy  amount  invested  in  United  States  gov- 
•eminent  bonds  of  the  par  value  of  $100,000, 
4ind,  according  to  its  statement,  had  assets 
^nal  to  its  capital  stock,  its  absolute  lia- 
bilities, like  unadjusted  death  claims,  etc., 
and  its  premium  reserve.  Upon  this  show- 
ing, the  reserve  being  certified  by  the  insur- 
ance department  of  New  York,  the  petitioner 
was,  upon  tiie  face  of  the  statement,  entitled 
to  a  license.  But  the  petitionees  contend 
that  the  petition  should  be  dismissed.  They 
•claim  that  the  computation  of  the  reserve 
was  erroneous,  and  was,  in  fact,  so  much 
larger  than  the  amount  shown  by  the  state- 
ment that  there  was  a  deficiency  of  assets, 
under  the  requirements  of  our  statutes. 
This  depends  upon  the  mode  of  computing 
the  reserve  upon  the  first  year  of  the  poli- 
•cifiB  issued  by  the  company.  It  is  the  disa- 
^eement  upon  this  question  that  the  par- 
ties wish  determined  by  the  court,  and  that 
is  the  only  question  in  the  case.  It  is 
•claimed  by  the  petitionees  that  the  petition 
«hould  be  dismissed,  for  that  the  petitioner 
•did  not  furnish  them  the  amount  of  the  pre- 
mium reserve  computed  in  the  manner 
which  the  petitionees  daim  is  the  legal 
mode  of  calculating  it.  If  the  petitionees 
jirc  correct  in  their  claim  as  to  the  mode  of 
valuation,  the  point  would  be  well  taken, 
<but,  if  wrong,  then  that  fact  is  immaterial ; 
-no  that  this  point  is  involved  in  the  main 
xjuestion,  and  is  determined  by  it,  and  the 
main  question  is.  In  what  manner  should 
the  premium  reserve  be  computed?  A  life 
insurance  company  is  chargeable  with  what 
18  called  "a  premium  reserve,"  representing 
what  it  must  have  in  hand  to  meet  its  ulti- 
-mate  liabilities  upon  its  policies.  Under 
•our  statutes,  it  should  have  assets  enough, 
at  any  time,  which,  invested  at  4  per  cent 
interest,  reckoning  the  lives  of  its  policy 
holders  by  the  actuaries'  tables  of  mortali- 
ty,  together  with  the  future  premiums  pay- 
able to  it  under  its  policies,  will  enable  it 
,to  meet  all  policy  obligations.  What  such 
-obligations  wiil  ultimately  prove  to  be  par- 
takes of  the  nature  of  speculation,  for  a 
l^rreat  part  of  the  liabilities  of  any  company 
are  contingent.  No  one  can  foretell  the 
time  of  death.  Mortality  tables  must  be 
-constructed,  and  some  rate  of  interest  tak- 
«n,  and  >vith  all  calculations  and  estimates 
the  result  is  not  certain.  The  premium  re- 
serve is  no  test  of  a  company's  actual  sol- 
vency. Mr.  Elizur  Wright,  cited  by  the  pe- 
titionees' counsel  as  ''the  father  of  the  net 
reserve  valuation  system  and  the  most  dis- 
tinguished exponent  of  the  principles  of 
elate  supervision  of  life  insurance/'  says 
the  net  valuation  system  was  originally  in- 
•corporated  into  the  law,  not  as  determinant 
of  the  actual  solvency  of  a  company,  which 
ijb  never  can  be,  but  to  compel  the  company 
to  conduct  its  business  on  the  lines  tacitly 
4[issumed  in  its  contracts.  Equity  between 
the  members,  not  actual  solvency,  was,  ac- 
cording to  Mr.  Wright,  the  primary  object 
-of  the  law.  Protection  against  insolvency 
was  simply  a  result  which  would  naturally 
follow  its  application. 

While  it  is  true  that  the  valuation  of  a 
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company's  policies  must  rest  substantially 
on  the  tables  of  mortality  and  the  rate  of 
interest,  there  are  other  matters  proper  to 
consider  in  determining  the  actual  stand- 
ing of  a  life  insurance  company.  It  is 
shown  by  the  record  that  the  expenses  of  a 
life  insurance  company  in  granting  a  policy 
absorb  the  greater  part  of  the  premium  for 
the  first  year,  substantially  three  fourths  or 
more  of  it,  and  that  the  expenses  the  first 
year  of  a  policy  are  ten  times  greater  than 
for  any  subsequent  year.  As  a  witness  for 
the  petitioner  stated,  they  "practically  ab- 
sorb the  greater  part,  perhaps  nearly  the 
whole,  of  the  first  years  premium  of  the 
annual  life  policy."  The  record  shows  that, 
of  the  companies  doing  business  in  this  state 
in  1809,  the  largest,  the  Mutual  Life  of  New 
York,  reports  that  it  paid  68.3  per  cent  in 
commissions  alone  upon  its  first-year  pre- 
miums. All  the  companies  average  over  50 
per  cent.  One  company,  doing  industrial 
business,  reports  that  it  paid  100  per  cent 
cost  of  collection  on  new  business,  and  still 
another  that  it  paid  95.2  per  cent  in  com- 
missions alone  on  its  new  business.  No 
company  can  successfully  do  business  unless 
it  pays  commissions  as  large  as  the  leading 
companies  in  the  country,  and  then  is  often 
at  a  disadvantage  from  being  small.  As 
the  witness  Stone  stated :  ''It  is  the  larger 
companies  that  set  the  pace  in  such  matters. 
Small  companies  have  ...  to  meet  the 
competition  or  make  no  progress." 

A  new  company  to  begin  business,  and  a 
small  company  to  continue,  in  order  to  suc- 
ceed, must  pay  "what  companies  in  general 
pay."  We  quote  Mr.  Wright  again,  viz.: 
*'New  companies,  planted  within  the  shadow 
of  fiourishing  old  ones,  cannot  be  expected 
to  get  into  successful  operation  without  ex- 
pending on  their  machineigr  more  than  the 
premium  receipts  for  one,  two,  or  perhaps 
three,  of  the  first  years."  Mass.  Ins.  Corns. 
Repts.  (1859-65)  115.  The  petitionees' tes- 
timony shows  that  no  company  can  organize 
and  succeed  without  contributions  from 
some  source, — gifts  to  it  from  either  stock- 
holders, in  case  of  a  stock  company,  or  from 
the  world  at  large,  in  the  case  of  a  mutual 
company, — and  it  is  well  to  note  that  the 
larcst  companies  in  the  world  were  organ- 
ized as  mutual  companies.  The  supposition 
that  philanthropists  are  to  be  found  to 
make  rich  gifts  to  a  life  insurance  company 
is  too  absurd  to  be  entertained.  If  a  new 
company  does  pay  the  usual  commissions 
upon  its  business,  one  of  the  petitionees  con- 
cedes that  "the  company  when  beginning 
would  be  at  once  insolvent,  and  there  can  be 
no  dispute  about  it."  The  term  "solvency," 
in  this  connection,  means  a  statutory  one, 
in>. :  A  compliance  with  the  conditions 
upon  which  it  is  permitted  to  do  business. 

Applying  the  rule  of  valuation  contended 
for  by  the  petitionees,  no  new  company, 
stock  or  mutual,  can  organize  and  success- 
fully begin  business,  and  no  small  company 
can  so  continue  without  becoming  at  once 
insolvent  in  a  statutory  sense.  This  is  con- 
ceded by  the  commissioners.  If  a  company 
could  be  bom  with  a  large  surplus,  it  might 
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atni^le  for  an  existence,  but  without  one 
its  first  attempt  to  breathe  would  be  death. 
The  visits  oi  Uie  midwife  and  the  undertak- 
er would  be  simultaneous,  and  their  dififer- 
ent  offices  might  be  combined.  A  company, 
like  an  individual,  must  first  be  an  infant, 
and  there  is  little  hope  of  life  when  you 
smother  it  in  its  swaddling  clothes. 

Now,  what  construction  shall  be  given  to 
the  statute  relating  to  the  premium  reserve? 
It  should  be  construed  liberally,  for,  as  said 
by  Mr.  Wright:  "Insurance  seeks  breadth 
of  basis,  and  cannot  be  safely  cooped  within 
narrow  local  limits^  State  laws  tending  to 
impose  limits  should  be  construed  liberally, 
and  state  oflicials,  especially,  should  never 
step  beyond  the  law  in  the  direction  of  ex- 
clusion." Mass.  Ins.  Coms.  Repts.  (1859- 
65)  177.  The  state  has  made  no  attempt 
to  regulate  the  details  of  the  insurance 
business,  save  that  the  companies  must  use, 
in  computing  the  reserve,  the  actuaries' 
tables  of  mortality,  and  the  4  per  cent  rate 
of  interest.  A  net  valuation  is  important 
in  determining  just  what  a  company  must 
have  in  hand  as  a  matter  of  equity  between 
the  old  and  the  new  members, — the  past  and 
the  future.  If  the  standard  is  not  correct, 
either  the  past  or  the  future  members  are 
benefited  at  the  expense  of  the  other  class. 

The  premium  reserve  is  to  be  computed 
with  reference  to  the  life  of  the  policies.  A 
policy  may  terminate  in  a  year,  and  may 
not  in  four  score  years.  Mr.  Wright  states, 
in  speaking  of  the  premium  reserve:  "Sol- 
vency is  not  the  only  question.  .  .  . 
There  is  a  question  of  equity  as  well. 
.  .  .  The  question  is  not  how  much  of 
the  past  and  present  burden  can  be  thrown 
on  the  future,  but  what  will  probably  be  as 
fair  for  one  as  the  other."  This  directly 
recognizes  the  principle  that  the  rule  may 
be  varied  in  the  direction  contended  for  by 
the  petitioner.  The  same  learned  writer 
says  that  any  company,  if  it  can  get  on 
''with  expenses  less  than  the  excess  of  its 
actual  over  its  net  premiums,  has  a  future 
resource  against  a  present  deficiency,  and  is 
not  necessarily  insolvent  because  its  cash 
assets  do  not  equal  the  net  value  of  its  poli- 
cies;" and,  further:  "This  provision  or 
premium  reserve  may  have  a  more  or  less 
important  bearing  on  the  ultimate  solvency 
of  the  company,  according  to  the  greater  or 
less  margin  of  the  actual  premiums." 

The  matter  of  expenses  is  a  potent  factor 
in  determining  the  solvency  or  standing  of 
a  company.  As  Mr.  Wright  says:  "Neith- 
er the  net  value  of  the  policies  by  itself,  nor 
the  ratio  of  its  cash  assets  to  that  net  value, 
decides  the  condition  of  the  company  with- 
out reference  to  the  actual  premiums  re- 
ceivable. .  .  .  Two  companies,  by  a  net 
valuation  of  their  policies,  may  be  found  to 
have  exactly  equal  liabilities,  and  their  cash 
assets  may  be  equal,  and  yet  their  prospects 
for  the  future  may  be  different  from  their 
having  different  actual  premiums."  Mass. 
Ins.  Coms.  Rept«.  (1859-05)  179.  Mr. 
Wells,  actuary  of  the  Connecticut  Mutual 
Life  Insurance  Company,  one  of  the  peti- 
tionees' two  witnesses,  in  his  testimony 
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says:  "If  we  have  reference  to  the  actual 
commercial  solvency  of  the  company,  rather 
than  to  the  statutory  l^al  solvency,  we 
would  have  to  take  account  of  the  gross  pre- 
miums." The  object  of  all  legislation  is  to- 
produce  as  a  result  the  actual  commercial 
solvency  of  the  company.  He  further  states 
that  the  one-year  term  plan  does  not  make- 
the  policy  an  unsafe  one  if  the  gross  premi- 
um is  large  enough  to  leave  a  siifficient  mar- 
gin. 

Is  not  this  a  plain  recognition  of  the  im- 
portant part  the  actual  premiums  and  the 
expenses  play  in  determining  the  standing 
of  a  company?  When  these  principles  were 
first  enunciated,  the  expenses  of  the  first 
year  of  a  policy  were  but  twice  or  thrice 
the  expenses  of  any  subsequent  year,  while 
it  Appears  they  are  now  more  than  ten  times- 
as  great.  Much  more,  then,  ought  the  prin- 
ciple to  be  applied  in  valuing  the  first  year 
of  the  policy  when  the  expenses  absorb 
nearly  the  whole  premium.  In  making  the 
valuation,  the  rule,  as  claimed  by  the  peti- 
tionees, is  to  let  the  net  premium  follow  the 
gross  premium,  and,  by  the  ordinary  plan 
of  computing  tiie  reserve,  the  net  premiun» 
is  generally  understood  to  be  a  uniform  per- 
centage of  the  gross  premium.  What  objec- 
tion can  there  be  to  regarding  the  amount 
the  company  actually  receives,  less  commis- 
sions, as  the  gross  premium,  and  taking  a 
uniform  percentage  upon  that  as  the  nett 
It  is,  in  effect,  what  is  contended  for  by 
the  petitioner,  and  it  does  not  appear  that 
there  is  any  practical  objection  to  it.  The 
question  is  not  one  of  actuarial  science,  but 
of  legislation.  Tell  the  actuary  how  to 
compute  the  reserve,  and  he  will  give  you 
the  result;  but  the  views  of  an  actuaiy  may 
be  helpful  in  determining  what  the  con- 
struction of  a  statute  shall  be,  for  an  actu- 
:  ary  can  judge  of  the  result  by  applying  dif- 
ferent rules  to  the  same  company.  It  is. 
well  to  see  what  their  views  are. 
I  Dr.  Sprague,  of  Edinburgh,  president  of 
,  the  British  Institute  of  Actuaries,  the  peti- 
'  tionees  show  "is  regarded  as  the  highest  liv- 
ing [actuarial]  auuiority,"  and  is  so  termed 
by  Dr.  MeClintock,  hereafter  mentioned,  and 
he  says  there  is  nothing  unsafe  nor  unsound 
in  the  proposition,  i.  e.  to  let  "the  sum  re- 
maining in  the  company's  hands,  after  the 
payment  of  the  expenses  of  the  first  year 
and  the  cost  of  insurance,  be  accumulated 
as  the  resei-ve  at  that  time,  ,  .  .  pro- 
vided the  policy  holder  be  made  secure  by 
the  requirement  of  a  sufficient  reserve  in 
the  future."  Dr.  Emery  MeClintock,  the- 
actuary  of  the  Mutual  Life  Insurance  Com- 
pany of  New  York,  which  boasts  of  beings 
the  largest  financial  institution  in  the- 
world,  and  who  is  styled  by  the  witness- 
Wells  as  "the  most  prominent  and  the  lead- 
ing actuary  in  this  country,"  writes:  "If 
a  young  company  were  free  to  compute  its 
own  reserve,  and  make  due  publication  of 
the  details,  it  would  not  impair  its  security- 
by  beginning  its  reserves  on  ordinary  life- 
policies  the  second  year,  or  by  holding  re- 
duced first-year  reserves  on  other  forms  of 
policies."    And  the  late  Mr.  Whiting,  who 
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^was  not  only  an  eminent  actuary,  but  a  law- 
yer of  the  clearest  judgment,  indorsed  the 
same  view,  t.  e.,  that  the  principle  was 
sound,  and  legal  as  well.  Mr.  Macaulay,  an 
eminent  actuary,  and  president  of  the  Actu- 
arial Society  of  America,  says  the  principle 
is  a  sound  one,  and  approves  of  the  method ; 
and  so  does  Mr.  Wolfe,  an  actuary  employed 
by  various  state  departments.*  So  much 
for  the  views  of  the  leading  actuaries  of  the 
'world. 

Such  computation  is  permitted  by  all  our 
sister  states,  save  Massachusetts,  and  when 
it  is  seen  that  under  a  different  ruling  no 
new  company  can  be  organized  and  do  busi- 
ness, nor  any  small  company  exist,  it  is  not 
considered  possible  that  our  lawgivers  ever 
intended  such  a  construction  as  that  con- 
tended for  by  the  petitionees  to  be  given  any 
statute  we  have  on  the  subject.  It  would 
create  such  monopolies  that  the  modern 
trusts  would  blush  for  their  departing  lau- 
rels. The  company  has  the  right  to  com- 
pute its  premium  reserve  in  the  manner 
contended  for  by  the  petitioner,  basing  it,  in 
effect,  for  the  first  year,  upon  the  amount  it 
receives  as  premiums,  deducting  expenses. 
We  have  no  hesitation  in  so  holding  when 
we  fail  to  find  that  any  claim  is  made  in 
argument,  and  no  reference  in  the  record, 
to  the  fact  that  any  company  ever  became 
insolvent  for  the  reason  that  its  reserve  was 
so  computed,  and  we  do  not  think  it  possi- 
ble that  this  method  in  the  computation  of 
the  reserve  could  ever  cause  the  failure  of 
a  company. 

An  important  feature  in  the  consideration 
of  this  case  is  brought  to  mind  by  the  ques- 
tions asked  by  the  petitionees  of  the  wit- 
nesses improved  by  them.  There  were  two 
witnesses  only,  both  actuaries,  presumably 
of  high  standing,  of  companies  that  in 
amount  of  assets  hold  the  sixth  and  seventh 
rank  in  the  United  Stat«.  They,  in  effect, 
were  asked  what  was  the  practical  objection 
to  the  reserve  computation  making  the  first 
year  terminal.  Mr.  Wells,  before  referred 
to,  answ^ered  that  there  were  two, — the  first, 
that  ''the  public  do  not  know  upon  what 
basis  the  policies  are  valued."  How  forci- 
ble is  this  objection?  Do  not  the  public 
know  as  much  under  one  system  as  the  oth- 
er? The  actuaries'  tables  of  mortality  and 
the  4  per  cent  rate  of  interest  are  used  in 
both  cases.  What  the  system  is  that  is  pur- 
sued in  the  reserve  calculation  can  be  re- 
quired by  the  department  to  accompany 
every  statement,  so  that  any  person  seeing 
the  amount  of  the  reserve  could  learn  at  the 


*By  Chief  Justice  Taft :  Since  this  opinion 
was  written,  our  attention  has  been  called  to 
an  article  read  on  October  25.  1900,  before  the 
Actuarial  Society  of  America  by  Walter  S.  Nlch- 
o]s»  for  many  years  an  editor  of  the  Insurance 
Monitor,  the  pioneer  and  leading  insurance 
Journal  In  America,  and  since  its  establishment 
editor  of  the  Insurance  Law  Journal.  Mr. 
Nichols  is  an  able  actuary,  one  of  the  old  mem- 
bers of  the  Actuarial  Society,  and  thoroughly 
discusses  the  question  from  an  actuarial  and 
legtil  standpoint,  fully  vindicating  the  first* 
year  term  valuation  theory  In  the  lines  indi- 
cated herein,  save  that  of  public  policy. 
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same  time  the  system  upon  which  it  waa 
calculated.  The  fact  that  the  public  are- 
ignorant  of  the  manner  of  computing  the 
reserve  can  never  affect  the  conunercial  sol- 
vency of  a  company,  and  besides  equities  be- 
tween the  insured  to  maintain  that  sol- 
vency, we  consider  the  main  object  of  state 
supeVvision  of  insurance  companies.  Mr. 
Wells's  second  objection  was  that,  while 
that  system  of  valuation  would  ^'increase 
the  surplus  which  could  be  used  for  expen- 
ses," €he  old  and  large  companies^  he  should 
expect,  would  increase  their  commissions, 
and  so  the  small  companies  would  be  no* 
better  off  than  they  are  now.  This  is  hard- 
ly a  practical  objection  to  the  plan, — ^a  con- 
jecture that  a  company  with  a  large  sur- 
plus, which  belongs  to  their  policy  holders,, 
would  take  it  and  use  it  for  improper  pur- 
poses, i.  e.,  to  provide  for  a  reserve  on  poli- 
cies of  new  members,  for  they  could  not  in- 
crease their  commissions  without  doing  it^ 
The  law  presumes  that  their  acts  will  be  le- 
gal, although  the  presumption  is  rather  vio- 
lent, in  view  of  the  past  practice  of  that- 
kind,  which  enabled  them  to  pay,  with  their 
surplus,  commissions,  far  in  excess  of  what 
were  legitimate.  Mr.  Wells  concedes  the 
question  in  issue  when  he  states  that  the  re- 
6er\'e  on  an  ordinary  life  policy  might  be- 
gin at  the  end  of  the  third  year,  and  the 
contract  be  made  good,  but  that  the  tenden- 
cy would  be  unsafe. 

Mr.  St.  John,  actuary  of  the  ^Etna,  an- 
swers at  length,  and  saysi  "The  practical 
objection  to  the  first-year  term  form  of  poli- 
cy depends  to  some  extent  as  to  how  you  are 
going  to  employ  it."  That  it  might  be  ad- 
missible for  a  company  in  the  successful 
course  of  business,  with  a  desire  for  a  great- 
er income,  ''to  call  a  halt,"  and  ascertain* 
what  its  then  existing  condition  was,  and  it- 
might  be  that  it  was  expending  in  commis- 
sions and  expenses  so  much  it  might  assume 
it  was  expending  all  of  the  first  premium,, 
and  ask,  '*Let  us  see  where  that  leads?"  or 
they  might  not  make  any  assumption  in  the 
matter,  but  would  employ  a  method  of  valu- 
ation that  might  correspond  with  the  one- 
year  term  valuation.  That  in  applying  it. 
to  new  companies,  of  unknown  standing,  it 
ought  to  be  defined  by  statute  what  net  pre- 
miums are,  for  you  may  have  an  indefinite 
number  of  net  premiums  in  your  gross  pre- 
mium. You  must  have  a  statutory  stand- 
ard, and  adhere  to  it  ^f  you  accept  the 
Englishman's  doctrine,  that  it  is  every 
man's  business  to  look  after  his  own  busi- 
ness, and  not  the  part  of  the  state  to  con- 
trol, you  have  a  different  principle.  And 
he  concludes  by  saying  he  has  been  informed 
that  in  Germany  the  companies  tried  and 
dropped  the  practice  for  the  alleged  reasons 
that  it  led  to  an  increase  of  expenses  for 
procuring  business.  Whether  a  comparison 
with  the  German  companies  is  useful  is  not 
clear.  The  witness  stated  he  did  not  know- 
what  the  German  laws,  nor  the  provision* 
of  the  German  insurance  contracts,  were^ 
Whether  the  American  and  German  compa- 
uies  are  similar  or  dissimilar  does  not  ap- 
pear, and  a  comparison  between  them,  witb 
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all  knowledge  of  them  nothing  but  hearsay, 
is  not  of  value.  There  is  not  a  hint  from 
€ither  of  the  witnesses  of  a  bona  fide  prac- 
tical objection,  so  far  as  the  commercial  or 
statutory  solvency  of  a  company  is  con- 
•cerned,  to  valuing  a  policy  for  the  first  year 
as  a  term  policy.  The  last-named  witness 
atat^d  that  his  company,  the  ^tna,  issued  a 
policy  for  the  term  of  ten  years,  with  op- 
tions on  the  part  of  the  insured  for  further 
terms  and  for  future  insurance  during  life, 
and  that  the  Massachusetts  department  val- 
ued them  as  term  policies  until  converted 
into  life  policies,  wnich  was  at  the  option 
of  the  insured, — the  very  principle  contend- 
ed for  by  the  petitioner;  tne  only  difi^erence 
in  the  facts  being  that  the  gross  premiums 
in  the  i^tna  were  not  level. 

The  petitionees  argue  that  the  policies 
are  so  framed  to  avoid  and  defeat  the  stat- 
ute; that  it  is  the  avowed  purpose  on  the 
part  of  the  petitioner  to  evade  the  spirit  of 
the  law.  No  doubt  the  policies  were  framed 
with  a  provision  that  they  should  be  valued 
as  term  policies  for  the  first  year  in  order 
to  have  them  so  valued ;  but  whether  it  was 
to  evade  the  spirit  of  the  statute  can  be  bet- 
ter determined  when  one  knows  what  the 
statute  requires.  It  may  have  been  done 
to  evade  an  erroneous  ruling  of  an  insurance 
department.  It  undoubtedly  was  to  avoid 
a  requirement  of  holding  too  heavy  a  re- 
serve the  first  year  of  the  policy.  This 
must  be  apparent  to  anyone.  This  plan  of 
valuation  is  necessary  only  in  case  of  a  new 
or  small  compcmv, — one  that  has  not  ac- 
<!umulated  a  surplus.  As  the  witness  Wells 
stated,  the  plan  is  followed  by  *'a,  few  com- 
paratively new  and  comparatively  small 
•companies."  No  company  with  a  surplus 
needs  the  plan  of  valuation,  and  no  company 
without  a  surplus  can  compete  with  one 
that  has.  Whether  it  is  in  accord  with 
^ood  policy  to  permit  the  accumulation  of 
a  mammoth  surplus  is  questionable,  for  the 
reason  that  with  it  a  company  can  enter  in- 
to undue  competition,  and  become  heedless- 
ly extravagant  in  the  payment  of  commis- 
sions and  salaries,  and  rob  one  class  of  poli- 
cy holders  to  pay  another.  A  large  surplus 
permits  large  expenditures,  and  its  danger 
was  pointed  out  by  Mr.  Wright  with  a  pro- 
phetic eye  when  he  wrote,  nearly  fortj' 
years  since:  "The  great  danger  of  large 
expenditures  to  create  business  is  the  estab- 
lishment of  a  pernftinent  overpayment  of  the 
-function  of  management,  and  the  turning 
loose  upon  society  of  that  unscrupulous  par- 
asitic industry  which  is  content,  or  even 
ambitious,  to  live  upon  others  without  re- 
turning any  equivalent  benefit"  Mass.  Ins. 
€oms.  Repts.  (1859-65)  333.  That  the 
•evils  he  foresaw  followed  is  plainly  seen 
when  the  salaries  of  some  of  the  officials, 
the  result  of  a  mammoth  surplus,  equal 
that  of  the  President  of  the  United  States. 

We  say  but  little  as  to  the  effect  of  the 
provision  in  the  policy  that  it  may  be  val- 
ued as  a  term  policy  the  first  year,  holding 
that  the  company  have  the  right  to  so  value 
it,  irrespective  of  the  agreement,  but,  as 
"Mr.  Wright  says,  the  net  valuation  aims  to 
^7  L.  B.  A. 


settle  the  equities  between  the  old  and  the 
new  members,  and  as,  in  computing  the  re- 
serve, all  above  a,  quantum  aufficit — a  correct 
amount — ^belongs  to  the  old  members,  why 
then  cannot  a  new  member  consent  to  such 
a  valuation?  And  is  he  not  estopped  from 
repudiating  the  contract  in  that  respect 
when  he  has  accepted  it  with  such  a  provi- 
sion? We  hold  he  is,  and  note  the  policy 
holder  is  not  the  one  complaining  here. 

Take  a  policy  called  a  preliminary  term 
one.  The  common  sense  and  the  religion  of 
the  thing  is  this:  During  the  first  year  of 
the  policy  it  is  a  term  policy,  no  different 
from  any  term  policy.  It  is  true,  at  the  end 
of  the  year  the  policy  holder  has  a  right  to 
renew ;  so  he  has  under  a  life  policy.  If  he 
does  not  renew  the  preliminary  term  policy, 
he  has  had  a  term  policy  for  one  year. 

"Only  this  and  nothing  more." 

If  he  does  renew,  he  obtains  such  rights 
as  he  is  entitled  to  under  his  renewed  con- 
tract. It  is  immaterial  whether  the  premi- 
um for  the  first  year  is  the  same  or  more 
or  less  than  the  subsequent  premiums.  No 
state  has  ever  attempted  to  regulate  the 
amount  of  a  premium  which  should  be 
charged  by  a  company,  save  indirectly,  by 
requiring  the  net  premium  to  be  sufficient  to 
produce  the  requisite  reserve  at  the  maturi- 
ty of  the  policy. 

"  To  illustrate  the  effect  of  the  commission- 
ers' ruling,  by  their  plan  of  computing  the 
reserve,  a  new  company,  with  $1,000,000 
capital  stock,  issuing  the  first-year  policies 
of  a  like  amount,  and  saving  from  the  busi- 
ness of  the  year  only  the  amount  of  the  re- 
serve calculated  upon  the  first-year  term 
basis,  is  insolvent  in  the  sum  of  $11,710,  al- 
though it  has  more  assets  than  the  face  of 
its  policies.  If  this  is  not  reductio  ad  ah- 
surdum,  pray  tell  us  what  can  be.  The 
term  "net  valuation"  is  nowhere  used  in  our 
statutes,  and  we  have  no  statutory  defini- 
tion of  it.  The  phrase  in  our  law  is  the 
"premium  reserve,"  which  may  be  regarded 
as  its  synonym,  but  its  generally  accepted 
meaning  is  that  it  is  the  amount  the  com- 
pany must  have  in  hand,  which,  with  its  fu- 
ture premiums,  will  enable  it  to  meet  ita 
policy  obligations.  The  statute  makes  no 
attempt  to  regulate  the  manner  in  which  the 
net  value  shall  be  determined,  save  by  re- 
quiring the  use  of  actuaries'  tables  of  mor- 
tality and  the  4  per  cent  rate  of  interest. 
In  determining  how  much  this  amount  shall 
be,  are  the  lines  so  rigidly  drawn  that  no 
consideration  should  be  given  to  the  expen- 
ses of  the  company,  whether  they  are  10  per 
cent  of  its  income  or  absolutely  the  whole? 
To  the  fact  that  the  assets  produce  a  2 
per  cent  income,  or  a  6  per  cent  one,  or 
whether  the  company  have  millions  of  as- 
sets which  produce  no  income?  Does  the 
statute  intend  that  these  two  rules  shall  be 
all  there  is  of  a  valuation  ?  If  so,  is  an  as- 
set like  a  2  per  cent  or  a  4  per  cent  govern- 
ment bond,  upon  which  less  than  4  per  cent 
interest  can  be  realized,  or  millions  of  as- 
sets  non-income  producing,  a  proper  itena 
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4o  be  included  in  the  assets?  Are  all  these 
considerations  to  be  regelated  by  the  state, 
or  left  to  the  management  of  the  company? 

The  argument  that  the  development  of 
the  first-year  term  idea  might  result  in 
breaking  down  the  statutory  valuation  sys- 
tem by  giving  the  insurer  the  power  to 
treat  subsequent  years  of  the  policy  in  the 
same  manner  is  not  sound;  for  it  entirely 
ignores  the  element  of  expenses,  and  the  ac- 
tual or  gross  premiums,  and  the  time  would 
soon  come  when  the  future  premiums  would 
jiot  be  suHicient  to  provide  for  the  reserve, — 
when  tlie  gross  premium  will  not  equal  the 
^nathematical  premium. 

It  has  been  the  prevailing  custom  for  the 
insurance  department  of  every  state,  save 
Massachusetts,  to  follow  the  valuation  of 
the  state  under  which  a  company  is  organ- 
i7ed,  and  this  is  the  spirit  of  our  law;  for 
while  the  statute  gives  the  commissioners 
power  to  compute  the  "reinsurance  reserve," 
whatever  that  may  be,  of  a  domestic  com- 
pany (Vt  Stat  §  4204),  it  gives  no  like 
power  in  the  case  of  a  company  from  an- 
other state  (Vt.  Stat.  §  4178).  The  prac- 
tice is  highly  approved  of  by  Mr.  Wright, 
and  he  advocated  an  arrangement  to  Uiat 
effect  Mass.  Ins.  Coms.  Repts.  (1859-65) 
170.  Comity  between  the  states  has  sanc- 
tioned the  custom  for  a  generation.  It 
ivould  be  an  absolute  impossibility  for  the 
•commissioners  to  do  any  appreciable  part  of 
the  valuation  of  companies  doing  business 
in  Vermont,  but  organized  under  some  one  of 
our  sister  states,  for  three  of  such  companies 
«aGh  have  an  insurance  of  over  $1,000,000,- 
OOO,  with  an  aggregate  amount  of  $5,682,- 
000,000.  It  would  be  like  the  mouse,  not 
^oing  to  the  hillock,  but  to  the  Himalayas. 
No  state,  save  Massachusetts,  denies  the 
ri^ht  to  the  company  of  computing  its  pre- 
mium reserve  as  claimed  by  the  petitioner. 
Tlie  propriety  of  the  ri^ht  in  that  state  is 
«hown  by  their  legislation  when  they  per- 
mit certain  assessment  companies,  upon 
^heir  being  converted  into  old-line  compa- 
nies, to  so  value  their  policies  for  a  term  of 
3}  years.  This  is  enough  to  show  that 
there  is  no  practical  objection  to  the  plan. 
Besides,  equity  between  the  members  of  a 
company,  the  reason  of  the  law  requiring 
the  accumulation  of  a  premium  reserve,  is 
for  one  purpose  only^  and  that  is  to  *'enable 
the  company  to  carry  out  its  contracts, 
.  .  .  to  be  able  to  fulfil  its  obligations 
According  to  what  it  has  promised,"  or,  as 
the  witness  St.  John  stated  it,  "that  the 
company  shall  carry  out  and  perform  all 
its  definite  obligations." 

There  is  nothing  in  the  case  to  show,  or 
that  has  any  tendency  to  show,  that  valuing 
a  policy,  taking  into  account  the  expenses, 
aad  considering  the  actual  gross  premiums, 
ever  affected  the  standing  or  solvency  of  a 
eompany,  in  any  respect,  in  regard  to  its 
ability  to  carry  out  its  contracts  and  to  ful- 
fil   its   financial   obligations   to   the   letter. 
t  Vt.  Stat.  §  4182,  provides  that  "if  the  com- 
^ '  missioners   are   satisfied   with   such    copies 
>     and  statements,  and  that  the  company  has 
complied  with  the  provisions  of  this  title 
^7  L.  R.  A. 


[relating  to  insurance]  they  shall  grant  & 
license."  This  section  does  not  give  Jhe 
commissioners  power  to  arbitrarily  refuse 
the  license,  but  if  the  copies  and  statements 
are  in  accord  with  the  statute  it  is  their 
duty  to  issue  a  license.  The  question  is  not 
60  much  whether  the  commissioners  are  sat- 
isfied with  such  copies  and  statements  as  it 
is,  "Ought  they  to  be  satisfied  with  them?" 

In  the  case  at  bar,  the  only  question  they 
make  is  that  the  premium  reserve  was  not 
calculated  upon  the  correct  basis,  and  that 
was  the  reason  why  they  refused  a  license, 
and,  as  they  erred  m  this  respect,  there  was 
no  reason  why  the  license  should  not  have 
been  issued ;  the  case  showing  that,  with  the 
reserve  valued  in  the  manner  contended  for 
by  the  petitioner,  the  company  complied 
with  the  statutory  requirements  in  this 
state.  The  action  of  the  commissioners 
was  ministerial,  not  judicial.  It  is  not  con- 
sidered that  the  commissioners  are  invested 
with  judicial  powers  in  the  examination  of 
foreign  insurance  companies.  To  determine 
the  net  reserve  of  the  companies  would  re- 
quire a  force  of  actuaries  for  months,  a 
comparison  of  the  valuation  sheets  with  the 
policy  registers,  a  clerical  force  without 
number,  and  a  valuation  of  the  assets  of  the 
companies  scattered  through  many  states, 
amounting  to  some  $1,500,000,000,  would  be 
required,  all  to  be  done  within  the  first 
three  months  of  the  year.  To  simply  state 
what  would  be  required  of  them  to  judicial- 
ly determine  the  reserve  and  value  the  as- 
sets of  the  companies  is  enough  to  show  the 
commissioners'  duties  are  ministerial,  and 
that  nothing  else  was  ever  intended  by  the 
statute.  Indeed,  the  commissioners  do  not 
claim  otherwise.  If  it  were,  this  court 
would  have  no  power  to  revise  their  action. 
It  was  the  understanding  between  the  par- 
ties that  the  question  should  be  determined 
in  a  legal  way.  Their  position  is  shown  by 
their  report  (1899,  p.  9),  when,  upon  a 
former  ruling,  they  suggested  that  the  com- 
pany against  whom  the  ruling  was  made 
''and  the  department  co-operate  to  have  the 
matter  tested  in  the  courts."  Upon  this 
point,  however,  no  question  is  made  by  the 
petitionees.  An  instructive  case  upon  the 
subject  is  State  ex  rel.  Drake  v.  Doyle,  40 
Wis.  175,  22  Am.  Rep.  162,  q.  v. 

The  precise  question  in  the  case  is,  Has 
the  petitioner  the  right  to  compute  its  re- 
serve by  taking  a  sum  equal  to  the  reserve 
on  a  term  policy  for  the  first  year?  We 
hold  it  has,  and  that  it  was  entitled  to  li- 
cense, the  case  showing  that  their  statement 
was  a  full  compliance  with  the  statute. 
There  is  no  law  in  this  state  relating  to  the 
mode  of  computing  the  premium  reserve  for 
a  foreign  life  insurance  company,  save  that 
it  must  be  based  upon  the  actuaries'  tables 
of  mortality  and  interest  at  the  rate  of  4 
per  cent.  There  is  nothing  that  forbids  the 
company  taking  for  the  first  year's  reserve 
the  premium  paid,  less  the  expense  of  ob- 
taining the  policy.  They  can  value  it  as  s 
t^erm  policy  if  they  wish,  not  necessarily  be- 
cause such  is  the  contract  between  the  pol- 
icy holder  and  the  company,  but  because 
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the  company  in  adminiBtering  iU  affairs  can 
compute  the  reserve,  taking  into  oonsidera^ 
tion  the  expenses  of  obtaining  the  policy  in 
such  a  way  as  they  deem  best  to  work  jus- 
tice and  equity  among  uhe  members,  pro- 
vided they  do  not  disregard  the  tables  of 
mortality  nor  the  rate  of  interest. 

Taking  into  consideration  the  various 
views  presented  in  regard  to  the  construc- 
tion of  the  statute,  we  are  all  agreed  that  as 
the  words  of  the  statute  do  not  require  the 
construction  contended  for  by  the  petition- 
ees; that  as  such  construction  would  tend 
strongly  to  the  creation  of  monopolies  by  an 
absolute  prohibition  of  the  establishment  of 
new  companies,  either  stock  or  mutual; 
that,  as  there  is  no  practical  objection  to 
the  one-year  term  plan,  which,  in  no  event, 
of  itself,  would  ever  affect  the  actual  sol- 
vency of  a  company,  and  as,  in  the  case  be- 
fore us,  the  plan  is  in  harmony  with  the 
rights  of  the  policy  holders  who  have  con- 
sented thereto, — we  hold  that  the  right 
claimed  by  the  petitioner  is  in  strict  accord 
with  the  words  and  spirit  of  the  statute. 

Jn  issuing  the  first-year  term  policy,  with 
the  privilege  of  taking  a  whole  life  policy  at 
the  end  of  the  first  year,  there  is  no  viola- 
tion of  Vt.  Stat  §  4218,  which  forbids  a 
company  from  discriminating  between  in- 
surants of  Uie  same  class,  in  premiums, 
rates,  dividends,  other  benefits,  or  terms  and 
conditions.  The  policy,  although  it  is  a 
term  policy  if  not  renewed,  is  not  in  its  en- 
tirety the  equivalent  of  a  simple  term  poli- 


cy. The  contracts  are  not  the  same,  and  the 
insured  are  not  of  the  same  class. 

The  record  shows  that  the  petitioner  had 
a  surplus  of  more  than  $100,000;  that  its 
reserve  had  been  computed  by  the  insurance 
department  of  its  own  state  in  the  manner 
contended  for  by  the  petitioner;  and,  as  the 
company  had  the  right  to  so  compute  it»  its 
refusal  to  furnish  uie  reserve  upon  the  ba- 
sis called  for  by  the  respondents  was  imma- 
terial. The  petitioner  has  no  remedy,  save 
by  mandamus.  The  petitionees  declined  to 
grant  it  a  license,  saying,  "We  cannot  legal- 
ly do  so."  There  is  no  way  to  compel  them, 
except  to  issue  the  writ  as  prayed  for.  It 
ought  not  to  issue  in  cases  of  doubtful 
right  {Free  Press  Asso.  v.  Nichols,  45  Vt. 
7 ) ;  but  it  always  issues  if  the  petitioner 
has  a  clear  legal  right,  and  no  other  ade- 
quate remedy  {Sabine  v.  Rounds,  50  Vt. 
74).  A  case  analogous  to  this  in  principle 
is  Peck  V.  Potcell,  02  Vt  296,  19  Atl.  227. 
The  le^l  question  presented  was  whether 
the  petitioner  was  entitled  to  certain  fees  as 
city  judge,  which  the  petitionee,  as  state 
auditor,  refused  to  allow.  This  court  held 
that  the  petitioner  was  entitled  to  them, 
and  ordered  a  mandamus  to  issue,  directing 
the  auditor  to  allow  them.  The  petitioner 
was  entitled  to  a  license. 

The  judffment  is  that  the  prayer  of  the 
petition  he  granted,  and  that  a  mandamus 
issite  directing  the  commissioners  to  grant 
the  petitioner  a  license  as  prayed  for  in  the 
petition,  with  costs. 
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1.     The    intereat    of    the    assured    In    a 
twenty-year  distribution  polley  of  in- 

snrance  on  his  life,  which  will  cease  on  his 
failure  to  pay  premiums.  Is  not  an  estate 
within  the  meaning  of  a  statute  making  an 
execution  a  Hen  from  the  time  It  Is  placed 
in  the  hands  of  the  officer  on  all  the  personal 
estate  of  or  to  which  the  Judgment  debtor 
is,  or  may  afterwards  and  before  the  return 
day  of  the  writ  become,  entitled. 
8.  A  provision  In  a  llfe-lnsnranee  pol- 
icy for  the  Issuance  of  a  paid-up  pol- 
icy proportioned  to  the  premiums  paid,  upon 
its  surrender  before  default  in  payments, 
cannot  be  enforced  at  the  instance  of  a  judg- 
ment creditor  of  the  assured  after  the  lat- 
ter's  death  and  the  right  to  the  proceeds 
has  passed  to  his  personal  representatlTe,  so 


as  to  make  bis  execution  ara liable  against 
the  policy. 

(January  30,  1002.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Ck)rporation  Court  of  Danville  in 
favor  of  defendant  in  an  action  to  enforce 
an  execution  against  the  proceeds  of  a 
policy  of  life  insurance.     Affirmed, 

The  facts  are  stated -in  the  opinion. 

Messrs.  James  H.  Gcthrie  and  'Wil- 
liam Leigh,  for  appellant: 

The  court  erred  in  deciding  that  the  eze* 
cution  was  not  a  lien  on  the  policy  of  in- 
surance. 

Va.  Code,  §  3601. 

The  insurance  policy  is  a  chose  in  action^ 
and  is  governed  by  the  same  princii)lcs  ap- 
plicable to  other  agreements  involving  pe- 
cuniary obligations,  and  is  personal  estate. 

Bliss,  Life  Ins.  506,  653;  Uhlman  v.  New 
York  h,  Ina.  Co,  109  N.  Y.  421,  17  N.  E. 
363;  Hooker  v.  Sugg,  102  N.  C.  115,  3  L.  R» 
A.   217,  8  S.  E.  919;    Talcott  v.  Field,  34 


Note. — For  another  case  in  this  series  dis- 
cussing the  question  as  to  whether  the  Hen  of 
an  execution  can  attach  to  personal  property, 
the  interest  of  the  execution  debtor  in  which  Is 
merely  contingent,  see  Wlant  ▼.  Hays  (W.  Va.) 
23  L.  R.  A.  83. 

As  to  garnishment  of  proceeds  of  Insurance  i 
57  L.  R.  A, 


policy,  see  Brown  ▼.  Balfbur  (Minn.)  12  L.  R. 
A.  373 ;  Stone  ▼.  Mutual  F.  Ins.  Co.  (Md.)  14 
L.  R.  A.  684 :  Chlpman  v.  Carroll  (Kan.)  25  L. 
R.  A.  305 ;  Anoka  Lumber  Co.  v.  Fidelity  &  C. 
Co.  (Minn.)  SO  L.  R.  A.  680;  and  Ellis  v.  Pratt 
City  (Ala.)  33  L.  R.  A.  264. 
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Neb.  611,  52  N.  W.  400;  White  v.  Smith,  2 
Tex.  App.  Civ.  Cos.  (Willson)  9  399,  p. 
439. 

'  The  fi.  fa.  was  a  lien  on  the  insurance 
{>olic7  from  the  time  it  went  into  the  hands 
oi  the  officer^  and  so  continued,  and  the  lien 
thus  secured  could  have  been  kept  alive  for 
■an  indefinite  time,  and  was  alive  and  in  full 
force  at  the  death  of  the  said  R.  T.  Bass, 
4Lnd  when  this  suit  was  instituted. 

Va.  Code,  §  3601;  Puryear  v.  Taylor,  12 
<}ratt.  401;  Evana  v.  Qreenhov),  16  Gratt. 
153;  Charron  v.  Boswell,  18  Gratt.  216; 
Tr€n}illian  v.  Oearrani,  31  Gratt.  525; 
Wiant  v.  Hays,  38  W.  Va.  681,  23  L.  R.  A. 
82,  18  S.  E.  807;  Huling  v.  CaheU,  9  W.  Va. 
<522,  27  Am.  Rep.  562. 

The  effect  of  the  lien  given  by  §  3601  is 
that  the  fi.  fa.  binds  all  the  personal  estate 
of  the  debtor. 

Shirley  v.  Long,  6  Rand.   (Va.)   735. 

As  Mr.  Holland  had  no  insurable  interest 
in  Mr.  Bass's  life  an  assignment  of  the 
policy  to  a  greater  extent  than  the  indebted- 
ness of  Bass  to  him  would  have  been  void. 

Holler  V.  Moore,  86  Va.  512,  su5  nom. 
Roller  V.  Beam,  6  L.  R.  A.  136,  10  S.  E.  241 ; 
Long  V.  Meriden  Britannia  Co.  94  Va.  594, 
27  S.  K  499;  Beaty  v.  Downing,  96  Va.  451, 
31  S.  E.  612;  Hew  York  L.  Ina.  Co.  v.  Da- 
me, 96  Va.  737,  44  L.  R.  A.  805,  32  S.  B. 
475;  Tate  v.  Commercial  Bldg.  Asao,  97 
Va.  74,  45  L.  R.  A.  243,  33  S.  E.  382. 

The  word  "estate"  is  broad  enough  to 
cover  every  description  of  vested  right  at- 
tached to  or  growing  out  of  property. 

Comegye  v.  Vaeae,  1  Pet.  193,  7  L.  ed. 
108;  WiUiams  v.  Lord,  75  Va.  390;  Norfolk 
d  W.  R,  Co.  V.  PHndle,  82,Va.  122;  Lee  v. 
HiU,  87  Va.  497,  12  S.  E.  1052;  Roberts  v. 
Drinkard,  3  Met.  (Ky.)  309;  Russell  v. 
Clingan,  33  Miss.  535;  Haa^over  F.  Ins.  Co. 
T.  Connor,  20  111.  App.  297 ;  Wiant  v.  Hays, 
38  W.  Va.  681,  23  L.  R.  A.  82,  18  S.  E.  807 ; 
Huling  v.  Cabell,  9  W.  Va.  522,  27  Am.  Rep. 
ad:  Anthracite  Ins.  Co.  v.  Sears,  109  Mass. 
383:  Re  McKinney,  15  Fed.  538;  Re  Smith, 
12  Week.  Rep.  534;  Shenk  v.  Franks,  10 
Lane.  Bar,  146. 

Mr.  E.  E.  Bouldin,  for  a^^pellee: 

Bass  had  parted  with  all  his  interest  and 
the  company  owed  him  po  debt  or  obliga- 
tion. 

This  assignment  to  Holland,  in  the  very 
words  of  the  statute,  is  excepted  from  the 
lien  of  Robinson's  execution.  Being  an  as- 
cignment  to  Holland,  as  to  the  surplus  Hol- 
land holds  the  legal  title  as  trustee  for 
Bass's  estate,  for  the  creditors,  and  then  for 
his  distributees. 

Avery  v.  Equitable  Life  Assur.  Soc.  117 
U  Y.  451,  23  N.  E.  3. 

Holland  was  a  trustee,  and  held  the  sur- 
plus for  the  benefit  of  those  then  entitled 
to  it 

Page  v.  Bumstine,  102  U.  S.  664,  26  L. 
cd.  268;  Roller  v.  Moore,  86  Va.  515,  sub 
nom.  Roller  v.  Beam,  6  L.  R.  A.  136,  10  S. 
E.  241. 

Messrs.  Peatrou  ft  Harris,  also  for 
appellee: 

This  policy  did  not,  until  the  death  of 
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Bass,  constitute  a  present  or  existing  in- 
debtedness. It  was  not  like  a  note  or  bond, 
which  contains  a  present,  absolute,  or  un- 
conditional promise  to  pay  a  given  sum  at 
a  future  day. 

The  lien  of  the  fi.  fa.  of  the  appellant  un- 
der §  3001  of  the  Code  of  Virgima  only  ex- 
tended to  personal  estate  of  the  judgment 
debtor,  not  capable  of  being  levied  on,  and 
that  had  existence  as  such,  and  of  or  to 
which  the  judgment  debtor  was  possessed  or 
entitled  before  the  return  day  of  the  fi.  fa. 

Hicks  V.  Roanoke  Brick  Co.  94  Va.  741, 
27  S^E.  596;  Freeman,  Executions,  §§  164, 
165;  10  Va.  L.  J.  pp.  4,  5;  Drake,  Attachm. 
6th  ed.  S  551;  Misc.  Notes,  3  Va.  Law  Reg. 
p.  381 ;  Day  v.  New  England  L.  Ins.  Co.  Ill 
Pa.  507,  56  Am.  Rep.  297,  4  Atl.  748;  May, 
Ins.  3d  ed.  §S  459  F,  459  H;  Wentworth  v. 
Whittemore,  1  Mass.  471. 

Harriaoa,  J.,  delivered  the  opinion  of  the 
court : 

The  bill  in  this  case  alleges  that  Jennie 
M.  Robinson  on  the  6th  day  of  March,  1899, 
recovered  a  judgment  in  the  corporation 
court  of  the  city  of  Danville  against  one  R. 
T.  Bass  for  the  sum  of  $1,500,  with  interest 
and  costs;  that  on  the  22d  day  of  March, 
1899,  an  execution  was  issued  on  this  judg- 
ment and  delivered  to  the  appellant,  as  ser- 
geant of  said  city,  to  be  executed ;  that  said 
execution  was  returnable  to  the  first  day  of 
the  May  term  of  the  court  from  which  it  is- 
sued, and  was  duly  returned  by  the  ser- 
geant, indorsed,  "No  effects."  It  is  further 
alleged  that  at  the  time  the  execution  was 
delivered  to  the  appellant  the  judgment 
debtor  was  the  owner  of  a  policy  taken  out 
on  his  life,  payable  to  himself,  in  the  Mu- 
tual Life  Insurance  Company  of  New  York, 
and  dated  the  15th  day  of  October,  1887, 
for  the  sum  of  $3,000;  that  the  insured  de- 
parted this  life  on  the  2d  dav  of  May,  1900; 
and  that  Thomas  J.  Penn,  the  appellee,  had 
qualified  as  his  administrator.  The  bill 
charges  that  the  execution,  from  the  time  it 
was  delivered  to  the  appellant,  was  a  sub- 
sisting and  continuing  lien  on  all  the  per- 
sonal estate  of  the  debtor,  including  the  life 
insurance  policy  mentioned,  and  that,  by 
virtue  of  such  lien,  appellant  is  entitled  to 
recover  the  amount  thereof  from  the  Mutual 
Life  Insurance  Company  of  New  York;  that 
his  right  to  collect  such  insurance  policy,  to 
the  extent  of  the  execution  in  favor  of  Jen- 
nie M.  Robinson,  is  paramount  and  superior 
to  the  right  of  the  administrator  of  R.  T. 
Ba.ss  to  collect  the  same.  The  bill  p.  ays 
that  the  several  parties  in  interest  be  en- 
joined from  collecting  the  policy,  that  a  re- 
ceiver be  appointed  to  collect  and  hold  the 
same  subject  to  the  order  of  the  court,  and 
for  general  relief.  An  injunction  was 
granted,  an  answer  filed  by  the  appellee,  and 
subsequently  a  decree  entered  dissolving  the 
injunction.  From  that  decree  this  appeal 
has  been  taken. 

It  is  suggested  in  the  bill,  and  is  estab- 
lished by  tne  record,  that  R.  T.  Bass,  in  his 
lifetime,  on  the  16th  day  of  March,  1899, 
assigned  and  transferred  the  policy  in  ques- 
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tion  to  C.  L.  Holland  to  secure  the  payment 
of  $050  obtained  by  the  assured  from  him. 
It  is  not  disputed  that  C.  L.  Holland  has 
a  prior  claim  upon  the  policy  to  the  extent 
of  his  debt. 

The  question  presented  by  the  record  is 
whether  or  not,  under  9  3601  of  the  Code, 
Jennie  M.  Robinson,  the  execution  creditor, 
had,  by  virtue  of  her  execution  in  the  hands 
of  the  appellant,  a  lien  upon  the  policy  here 
involved.  In  other  words,  was  the  policy 
such  personal  estate  as  a  fi.  fa.  lien  would 
fasten  upon,  in  contemplation  of  the  section 
mentioned  ? 

That  section  provides  that  every  writ  of 
fieri  facias  shall,  in  addition  to  the  lien  it 
has.  under  S  3577  of  the  Code,  on  what  is 
capable  of  being  levied  on  under  that  sec- 
tion, be  a  lien,  from  the  time  it  is  delivered 
to  a  sheriff  or  other  officer  to  be  executed, 
on  all  the  personal  estate  of  or  to  which  the 
judgment  debtor  is,  or  may  afterwards  and 
before  the  return  day  of  the  said  writ  be- 
come, possessed  or  entitled,  and  'which  is 
not  capable  of  being  levied  on  under  the 
said  section,  except  as  to  exempted  prop- 
erty, nnd  except,  also,  as  against  certain 
persons.  Code,  9  3601.  And  this  lien  con- 
tinues so  long  as  the  judgment  can  be  en- 
forced.    9  3602. 

Conceding  to  this  statute  the  most  com- 
prehensive scope,  and  that  every  species  of 
personal  estate  or  interest  therein  is  con- 
templated, the  question  remains  whether  or 
not  the  policy  under  consideration  is  such 
an  estate  or  interest  as  can  be  reached  or 
converted  into  a  benefit  to  the  execution 
creditor. 

The  policy  is  known  as  a  "twenty-year 
distribution  policy."  A  premium  of  $29.22 
had  to  be  paid  quarterly,  on  the  15th  day 
of  January,  April,  July,  and  October  in 
every  year,  during  the  continuance  of  the 
contract,  until  premiums  for  twenty  full 
years  had  been  paid  to  the  company.  Un- 
til the  twenty  years  had  expired,  the  in- 
terest or  estate  of  the  assured  in  the  policy 
was  wholly  contingent,. depending,  upon,  his 
completion  of  the  contract  by  the  payment 
of  the  premiums  therein  provided  for.  The 
payment  of  these  premiums  was  a  condition 
precedent  to  the  right  of  the  assured  to  any 
claim  against  the  company,  and  such  pay- 
ment was  entirely  voluntary.  No  power 
could  compel  the  assured  to  pay  them.  If 
the  pajrments  ceased,  the  assured  forfeited 
all  those  previously  made,  and  the  company 
was  discharged  from  all  liability.  This 
policy  or  contract  of  insurance  did  not  con- 
stitute a  present,  fixed  liability  upon  the 
company  to  pay  the  assured  anything;  nor 
did  it  create  any  present  indebtedness  that 
the  assured  could  demand  within  the  twenty 
years.  The  assured  died  before  the  expira 
tion  of  the  twenty  years,  and  before  the 
payment  of  all  the  premiums.  Until  his 
death,  which  occurred  after  the  return  day 
of  the  execution  against  him,  the  policy  was 
liable  to  be  forfeited  by  the  nonpayment  of 
premiums  to  accrue  thereon.  It  was  there- 
fore altogether  contingent  whether  an  obli- 
gation to  pay  any  sum  to  the  assured  would 
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ever  rest  upon  the  company  by  reason  of 
such  policy. 

When  a  debt  has  a  present  existence,  al- 
though payable  at  some  future  day,  it  in- 
subject  to  the  lien  of  a  fi.  fa.,  and  may  be- 
reached  by  garnishment  or  other  appropri- 
ate proceeding;  but  the  rule  is  otherwise 
where  the  debt  •  rests  upon  a  contingency 
that  may  or  may  not  happen,  and  over 
which  the  court  has  no  control. 

In  Freeman,  Executions,  the  learned  au- 
thor says:  "Debts  which  are  due  contin- 
gently and  which  therefore  may  never  be- 
come due,  are  not  subject  to.  garnishment. 
.  .  .  It  is  well  settled  in  Ehigland,  under 
the  process  of  foreign  attachment,  that  no- 
lien  can  be  acquired  upon  a  debt  the  very 
existence  of  which  is  dependent  upon  a  con- 
tingency, for  the  very  satisfactory  reason 
that  it  is  no  debt."  1  Freeman,  Execu- 
tions, 9  164. 

Again  the  same  author  says:  "Where  » 
policy  of  life  insurance  has  issued,  the  in- 
surer cannot  be  garnished  during  the  exist- 
ence of  the  life  of  the  assured,  because  it  i» 
not  certain  whether  any  sum  will  ever  be- 
come due  on  the  policy."    9  IWa. 

After  laying  aown  the  well-recognized 
rule  of  law  that  an  existing  debt,  not  due- 
at  the  service  of  the  writ,  but  which  is  cer- 
tain to  become  due  at  a  future  period,  may 
be  reached  both  under  execution  and  attach- 
ment, it  is  said:  "This  rule  has  no  appli- 
cation to  future  contingent  liabilities,  nor 
to  any  case  where  the  liability  of  the  de- 
fendant to  the  garnishee  depends  upon  the 
performance  by  the  latter  of  some  condition 
precedent,  or  upon  his  full  compliance  with 
the  terms  of  some  unperformed  agreement 
or  contract.  The  debt  itself  must  be  in  ex- 
istence at  the  time  of  the  service  of  the 
writ,  free  from  any  contingency,  and  it  may 
so  exist  though  the  time  stipulated  for  its 
payment  be  very  remote."  Freeman,  Exe- 
cutions, 9  165. 

In  Drake,  Attachm.  9  551,  it  is  said:  "The 
debt  from  the  garnishee  to  the  defendant,  in» 
respect  of  which  it  is  ^sought  to  charge  the 
former,  must,  moreover,  ^  absolutely  pay- 
able, at  present  or  in  future,  and  not  de- 
pendent on  any  contingency.  If  the  con- 
tract between  tha  parties  be  of  such  a  na- 
ture that  it  is  uncertain  and  contingent, 
whether  anything  will  ever  be  due  in  virtue 
of  it,  it  ^tIII  not  give  rise  to  such  a  credit 
as  may  be  attached;  for  that  cannot  prop- 
erly be  called  a  debt  which  is  not  certainly 
and  at  all  events  payable  either  at  the  pres- 
ent or  some  future  period."  Brockenhrough 
V.  Wardy  4  Rand.  (Va.)  352;  Baltimore  dr 
O.  R.  Co.  V.  McCullough,  12  Gratt.  595; 
Baltimore  d  O.  R.  Co,  v.  Oallahue,  14  Gratt. 
503 ;  Metropolitan  L.  Ins.  Co.  v.  Rutherford, 
05  Va.  773,  30  S.  E.  383 ;  Case  v.  Detcey,  5S- 
Mich.  116,  20  N.  W.  817,  21  N.  W.  911; 
Wood  V,  Buxton,  108  Mass.  102;  Godfrey  v. 
Afacomher,  128  Mass.  188;  Edwards  v. 
Rocpke,  74  Wis.  571,  43  N.  W.  554;  Day  v. 
New  England  L.  Ins.  Co.  Ill  Pa.  507,  66. 
Am.  Rep.  297,  4  Atl.  748. 

In  the  case  last  cited  it  was  held  that  » 
policy  of  life  insurance,  payable  to  the  legal 
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representative  of  the  assured,  is  not  the  sub- 
ject of  an  attachment  execution  during  the 
life  of  the  assured.  In  the  case  cited  the 
policy  was  payable  to  the  assured,  his  ex- 
ecutors or  administrators,  for  the  benefit  of 
his  widow,  if  any.  The  wife  died  in  the 
lifetime  of  the  assured;  thus  making  the 
policy,  which  was  an  ordinary  life  policy, 
payable  to  the  legal  representatives  of  the 
assured  at  his  death.  The  court  said: 
"No  action  could  by  any  possibility  have 
been  maintained  for  the  recovery  of  the 
money  by  the  deceased  in  his  lifetime,  nor 
by  any  other  persons,  except  upon  the  condi- 
tion that  he  had  first  died.  His  death  was 
Rimply  and  absolutely  indispensable  to  the 
existence  of  any  risht  of  action  on  the 
policy.  More  than  this,  if  the  assured  had 
voluntarily  surrendered  the  policy  at  any 
moment  before  his  death,  or  if  it  had  be- 
come forfeited  by  breach  of  condition,  no 
right  of  action  would  ever  have  existed,  even 
in  his  legal  representatives.  9till  more,  at 
no  time  during  his  life  could  the  proceed- 
ings upon  the  attachment  have  been  brought 
to  final  judgment  in  favor  of  the  attaching 
creditor,  because  it  could  never  be  known 
until  the  death  of  the  assured  had  actually 
transpired  whether  any  money  would  be- 
come due  upon  the  policy.  The  law  regard- 
ing attachments  contemplates  and  pro\ddes 
for  actual  proceedings  resulting  in  judg- 
ment for  one  party  or  the  other,  not  for  an 
entire  suspension  of  proceedings  for  an  in- 
definite and  uncertain  period.  A  policy  ef- 
fected at  the  age  of  twenty-one,  payable  at 
death,  might  not  become  payable  in  fact  for 
sixty  or  more  years.  Can  it  be  that  an  at- 
taching creditor,  upon  such  a  policy,  could 
demand  the  judgment  of  a  court  against  the 
company  as  garnishee,  payable  at  the  death 
of  the  assured,  or,  as  an  alternative,  claim 
that  the  court  should  suspend  all  proceed- 
ings until  the  assured  shall  dieT  It  is  in- 
eredible.  No  judgment  could  be  given  in 
advance  of  deaths  because  no  court  could 
possibly  know  for  what  amount  the  judg- 
ment should  be  r^nd^jre^j  nor  whether  any 
amount'  would  ever  become  due." 

In  that  case,  like  the  one  at  bar,  there 
was  no  existing  indebtedness  that  could  be 
reached  and  fastened  upon  by  an  execution 
lien.  The  condition  precedent  in  each  case 
was  that  the  assured  pay  the  premiums 
during  the  time  specified  in  the  contract, 
which  made  the  rig^ht  to  demand  anything 
wholly  contingent,  Decause  the  payment  of 
such  premiums  rested  upon  the  voluntary 
action  of  the  assured^  and  therefore  might 
never  be  made. 

The  lien  of  an  execution  can  affect  only 
such  subjects  as  exist  when  it  is  alive.  It 
»  impossible  to  conceive  the  existence  of  a 
lien  without  a  subject  for  it  to  operate 
upon.  This  proposition  seems  so  self-evi- 
dent that  we  deem  it  unnecessary  to  con- 
sider it  further. 

There  are  only  two  authorities  among 
those  cited  by  appellant  that  appear  to  be 
in  conflict  with  the  principle  we  have  been 
discussing  and  to  these  we  shall  briefly  al- 
lude: 

In  the  case  of  Hicks  v.  Roanoke  BHok  Co. 
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94  Va.  741,  27  S.  E.  596,  one  of  the  ques- 
tions involved  was  the  right  of  priority  of 
certain  execution  creditors  of  a  contractor^ 
by  reason  of  their  fi.  fa.  liens  upon  a  fund 
in  the  hands  of  the  city  of  Roanoke;  it  be- 
ing 15  per  cent  of  the  cost  of  certain  work, 
which  the  city  had  the  right  to  retain  un- 
til the  entire  work  was  completed ;  the  work, 
not  being  then  finished.  In  delivering  the 
opinion  of  the  court.  Judge  Riely  says  that 
the  executions  were  liens  on  the  amount  due- 
by  the  city  to  Patterson,  although  the  same^ 
could  not  be  enforced  until  the  completion: 
of  the  work.  The  deamedv  judge  seems  to- 
have  treated  the  fund  in  question  as  a  debt 
in  prcBsenti  solvendum  in  ftUuro,  It  does- 
not  appear  from  the  opinion  that  the  (ques- 
tion was  raised  ii .  to  whether  the  liability 
of  the  city  rested  upon  a  contingency.  Be- 
that  as  it  may,  the  decision  is  not  approved^ 
to  the  extent  that  it  may  be  regarded  as  au- 
thority for  the  proposition  that  a  futuro 
liability  which  depends  wholly  upon  a  con- 
tingency that  may  or  may  not  happen  is 
subject  to  the  lien  of  an  execution. 

The  case  of  Anthracite  Ins.  Co.  v.  Sears, 
109  Mass.  383,  is  also  particularly  relied  on 
by  appellant  That  was  a  proceeding  in 
equity  to  subject,  during  the  lifetime  of  the 
assured,  a  policy  to  the  payment  of  a  debt,, 
under  a  statute  which  provided  for  such  a 
proceeding  where  the  subject  could  not  be- 
reached  by  attachment  or  taken  on  execu- 
tion. An  important  distinction  betweeni 
that  case  and  the  one  at  bar  is  that  it  wa» 
there  admitted,  as  one  of  the  agreed  facts 
in  the  case,  that  the  insurance  company  was 
in  the  habit  of  taking  up  policies,  like  the 
one  there  involved,  when  the  company  and 
the  holder  of  the  policy  could  agree  upoa 
terms;  giving  it,  as  stated  by  the  court,  a 
present  market  value.  No  such  fact  is  ad- 
mitted in  the  case  at  bar.  On  the  contrary, 
we  have  nothing  before  us  but  the  policy, 
under  which,  as  already  pointed  out,  there 
was  no  existing  indebtedness.  If,  however, 
that  case  can  be  relied  on  as  contravening^ 
the  well-settled  .rule  to  which  .we  have  ad- 
verted, we  must  decline  to  follow  it. 

In  the  case  at  bar  the  premiums  had  been* 
paid  for  more  than  three  years,  and  the  ap- 
pellants rely  upon  the  following  provision 
of  the  policy  as  vesting  in  the  assured  a. 
present  interest  that  could  be  demanded: 
"Paid-Up  Policy.  After  three  full  annual 
premiums  have  been  paid  upon  thi^  policy, 
the  company  will,  upon  the  legal  surrender 
thereof,  before  default  in  payment  of  any 
premium,  or  within  six  months  thereafter, 
issue  a  nonparticipating  policy  for  paid-up- 
insurance,  payable  as  herein  provided,  for 
the  proportion  of  the  amount  of  this  policy, 
which  the  number  of  full-year  premiums 
prJd  bears  to  the  total  number  required." 

To  avail  of  the  terms  of  this  stipulation 
of  the  policy  would  involve,  not  merely  a 
change  of  the  contract,  but  the  making  of 
a  new  contract  between  the  assured  and  tho 
company.  Ordinarily  a  creditor  can  only 
subject  to  his  benefTc  such  contract  as  exists 
in  favor  of  his  debtor.  He  cannot  compel 
his  debtor  to  change  his  contract,  or  make^ 
a  new  and  different  one,  in  order  that  he- 
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may  reach  and  subject  it  to  the  payment  of 
his  debt.  But  if  it  were  conceded  that  the 
surrender  contemplated  by  that  clause  of 
the  policy  could  be  made  by  anyone  other 
than  the  assured,  it  will  be  observed  that  no 
«teps  were  taken  in  the  lifetime  of  the  as- 
sured to  carry  out  that  provision,  and  upon 
his  death  any  such  inchoate  right  waA 
merged  in  the  higher  right  of  the  personal 
representative  of  the  assured  to  demand  the 
full  face  value  of  the  policy.  In  other 
words,  the  conditions  necessanr  to  enable 
the  execution  creditor  to  avail  himself  of 
the  provision,  if,  indeed,  he  could  have  done 
«o  under  any  circumstance, — as  to  which  we 
•express  no  opinion,— did  not  arise.  This 
«uit  was  not  brought  until  after  the  death 
of  the  assured,  when  it  was  too  late  to  in- 
voke the  aid  of  a  court  of  equity  to  carry 
out  that  stipulation  for  the  benefit  of  a 
<rrcditor,  because,  under  the  terms  of  the 
policji'',  the  time  had  then  passed  when  that 
provision  was  operative  for  any  purpose. 

For  these  reasons,  we  are  of  the  opinion 
that  the  fi.  fa.  in  the  hands  of  the  appellant 
did  not  operate  as  a  lien  upon  the  policy  in 
question,  because,  under  the  terms  of  the 
policy,  there  was  no  existing  indebtedness 
against  the  company  in  favor  of  the  assured 
to  which  such  a  lien  could  attach. 

Thp  decree  appealed  from  must  therefore 
be  affirmed, 

Cardwell,  J.,  concurs  in  result.  Bn- 
«]ian%n,  J.,  absent. 


J.  O.  HUTCHINSON  et  aX.,  Appte,, 

V. 

Clark  MAXWELL  et  ak 
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1.  An  eanltable  life  eatate  wlilcb 
•hall  be  free  from  tbe  debts  of  the 
benellclarir  cannot  be  created  where  the 
statute  provides  that  estates  of  every  kind, 
bolden  or  possessed  in  trust,  shall  be  sub- 
ject to  debts  and  charnres  of  the  persons  to 
whose  use,  or  to  whose  benefit,  they  are 
bolden  or  possessed,  as  they  would  be  if  those 
persons  owned  the  like  Interest  in  things 
holden  or  possessed,  as  in  the  uses  or  trusts 
thereof. 

2.  In  Jnrladlctlons  where  spendthrift 
trunts  are  Illegal,  creditors  may  subject 
to  their  claims  personal  property  In  which 
the  beneficiary  in  such  an  attempted  trust 
is  given  an  absolute  equitable  estate,  and  the 
rents,  profits,  and  Income  of  real  and  per- 
sonal estate,  which  the  beneficiary  could 
have  claimed  under  a  direction  to  the  trus- 
tee to  use  them  for  his  proper  and  comfort- 
able support  and  maintenance,  although  the 


trustee  has  a  discretion  as  to  what  ataioant 
shall  bo  so  applied. 

a.  A  bill  filed  In  behalf  of  all  oredtt- 
ora  "who  are  entitled  to  become  parties  to 
this  suit,"  to  reach  the  interest  of  a  benefi- 
ciary la  a  spendthrift  trust,  is  not  open  to 
the  objection  that  it  embraces  nonlien  cred- 
itors as  complainants. 

4.  An  allegation  of  the  retnrn  of  the 
execution  "No  property  found"  Is  not  ne- 
cessAry  to  support  a  bill  In  equity  to  reach 
assets  of  the  execution  debtor. 

6.  A  bill  to  reach  aaaets  of  a  Jndvnsent 
debtor  is  suiBcient  if,  when  read  in  connec- 
tion with  exhibits  filed,  it  will  enable  de- 
fendant to  make  defense,  and  the  court  to 
decree  upon  tbe  case  made. 

O.  A  bill  to  reach  an  execntion  debt- 
or's Interest  in  a  spendthrift  trnat  la 
not  rendered  mnltlfarftona  by  allega- 
tions in  an  amendment  tending  to  show  that 
the,  property  originally  belenged  to  the  Judg- 
ment debtor,  and  was  conveyed  and  recon- 
veyed  under  a  plan  to  defraud  creditors, 
where  the  whole  frame  and  scope  of  tbe 
amendment  show,  not  an  effort  to  have  the 
deeds  set  aside  as  a  fraud  on  creditors,  but 
to  subject  the  debtor's  Interest  in  tbe  trust 
to  the  payment  of  his  debts. 

(January  30,  1002.) 

APPEAL  by  plaintiffs  frona  a  decree  of 
the  Corporation  Court  of  Winchester  in 
favor  of  defendants  in  a  suit  to  subject  cer- 
tain alleged  interests  of  Clark  Maxwell  to 
the  payment  of  his  debts.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bamnel  J.  C.  Moore,  C. 
Kownslar,  Iff.  MoCormiok,  and  Robert 
M.  "Ward,  for  appellants: 

Section  2428  of  the  Code  of  1887  embraces 
all  descriptions  of  property,  real  and  per- 
sonal. 

Claytor  ▼.  Anthony,  6  Rand.  (Va.)  308; 
Findiay  v.  Toncray,  2  Rob.   (Va.)   377. 

A  devise,  bequest,  or  conveyance  of  prop- 
erty, real  or  personal,  by  a  legal  or  equita- 
ble estate  or  interest^  for  life,  to  a  person 
sui  juris,  together  with  the  power  to  dispose 
of  the  same,  or,  if  not  disposed  of  by  the 
exercise  of  the  power,  to  his  heirs  at  law, — 
gives  him  the  absolute  ownership,  with  all 
its  incidents. 

Riddick  v.  Cohoon,  4  Rand.  (Va.)  547; 
Maddef^  v.  Madden,  2  Leigh,  377;  Burwell 
V.  Anderson,  3  Leigh,  355 ;  Broum  v.  Oeorge, 
6  Gratt.  424;  Niwon  v.  Rose,  12  Gratt.  429; 
May  V.  Joynes,  20  Gratt.  692;  Missionary 
Soc.  of  M.  E.  Church  v.  Calvert,  32  Gratt. 
357;  Carr  v.  Effinger,  78  Va.  197;  Cole  v. 
Cole,  79  Va.  251;  Hall  v.  Palmer,  87  Va. 
354,  11  L.  R.  A.  610,  12  S.  E.  618;  Bou:en 
V.  Bou:cn,  87  Va.  438,  12  S.  E.  885;  Parish 
v.  Waymnn,  91  Va.  430,  21  S.  E.  810;  Davis 
V.  Heppert,  96  Va.  775,  32  S.  E.  467. 


Note. — For  earlier  cases  in  this  series  on  the 
subject  of  spendthrift  trusts,  see  Lampert  v. 
Haydel  (Mo.)  2  L.  R.  A.  113,  and  note;  Wales 
v.  Bowdlsh  (Vt.)  4  L.  R.  A.  819;  Slattery  v. 
Wason  (Mass.)  7  L.  R.  A.  393;  Haycraft  v. 
Bl£.nd  (Ky.)  9  L.  R.  A.  599;  Billings  v.  Marsh 
(Mass.)  10  L.  R.  A.  764;  Gbormley  v.  Smith 
(Pa.)  11  L.  K.  A.  665;  Bull  v.  Kentucky  Nat. 
Bank  (Ky.)  12  L.  R.  A.  37:  Day  v.  Slaugrhter 
(Va.)  13  L.  R.  A.  212,  and  note;  Roberts  v. 
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Stevens  (Me.)  17  L.  R.  A.  266;  Leigh  v.  Har- 
rison (Miss.)  18  L.  R.  A.  49;  Van  Osdell  v. 
Champion  (Wis.)  27  L.  R.  A.  773:  Wetmore  v. 
Wetmore  (N.  Y.)  33  L.  R.  A.  708;  Brown  v. 
McGlll  (Md.)  39  L.  R.  A.  806;  Schenck  v. 
Barnes  (N.  Y.)  41  L.  R.  A.  895:  Seymour  v. 
McAvoy  real.)  41  L.  R.  A.  544 ;  Scott  v.  Keane 
(Md.)  42  L.  R.  A.  359;  Wilson  v.  Anderson 
(Pa.)  44  L.  R.  A.  542:  and  Murphy  v.  Delano 
(Me.)  55  L.  R.  A.  727. 
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Tlie  ownership  of  property  includes  the 
right  to  alien  it^  and  imposes  on  it  a  liabil- 
ity for  the  debts  of  the  owner.  An  attempt 
to  devest  it  of  these  incidents  is  repugnant 
to  the  estate,  and  therefore  void. 

Wms.  Real  Prop.  •18,  59;  1  Lomax's  Di- 
,ge8t,  pp.  13,  223;  Butler  v.  M*Cann,  4  Leigh, 
632;  A'ickell  v.  Handly,  10  Gratt.  345; 
Niron  v.  Rose,  12  Gratt.  429;  Camp  v. 
Cleary,  76  Va.  140;  Oarland  v.  OarUmd,  87 
Va.  758,  8uh  nom.  Day  v.  Slaughter,  13  L. 
R.  A.  212,  13  S.  E.  478. 

In  no  state  are  restraints  on  alienation 
permitted,  where  a  fee-simple  estate,  or  the 
absolute  ownership,  is  vested  in  the  party 
holding  the  property. 

Gray,  Restraints  on  Alienation  of  Prop- 
erty, §5  113.  115,  pp.  99,  101;  J.  8.  Menken 
-Co,  V.  Brinkley,  94  Tenn.  721,  31  S.  W.  92; 
Barker's  Estate,  159  Pa.  518,  28  Atl.  365, 
368;  Jifehane  v.  Mehane,  39  N.  C.  (4  Ired. 
Eq.)    131. 

A  spendthrift  trust  must  be  a  pure  gratu- 
ity, if  the  cestui  que  trust  gives  any  con- 
sideration for  it>  it  will  be  in  fraud  of  his 
creditors  and  voidable  at  their  option. 

/.  S,  Menken  Co.  v.  Brinkley,  94  Tenn. 
721,  31  S.  W.  92. 

Even  in  the  case  of  a  power  of  appoint- 
ment, which  is  general  and  absolute,  and  is 
exercised,  whether  by  deed  or  will,  in  favor 
•of  volunteers,  a  court  of  chancery  will  con- 
sider the  property  appointed  as  assets,  sub- 
ject to  the  claims  of  creditors  in  preference 
to  the  claims  of  the  appointees. 

18  Am.  &  Eng.  Enc.  Law,  p.  986;  John- 
son V.  Gushing,  16  N.  H.  298,  41  Am.  Dec. 
705. 

It  is  only  in  cases  where  the  happening 
of  the  event  has  devested  the  devisee  of  all 
interests  in  the  property  that  the  courts  have 
said  tlierc  was  nothing  that  could  be  reached 
by  creditors. 

Bland  v.  Bland,  90  Ky.  400,  sub  nom. 
Haycraft  v.  Bland,  9  L.  R,  A.  599,  14  S.  W. 
423;  Rudd  v.  Hagan,  86  Ky.  159,  5  8.  W. 
416;  Marshall  v.  R<ish,  87  Ky.  116,  7  S.  W. 
870;  Bull  V.  Kentucky  Nat.  Bank,  12  Ky. 
L.  Rep.  536,  12  L.  R.  A.  37,  14  S.  W.  425. 

If  the  beneficiary  has  parted  with,  or  is 
required  to  part  with,  something  of  value  in 
•eonsideration  of  receiving  the  benefit  of  a 
Revise  or  l^acy,  then  it  cannot  be  made 
inalienable  by  him,  nor  exempted  from  seiz- 
ure by  his  creditors. 

Bank  of  Commerce  v.  Chamhers,  96  Mo. 
459,  10  S.  W.  38. 

Messrs.  Barton  ft  Boyd,  for  appellees: 

An  execution  constituting  a  lien  is  prima 
^acie  satisfaction  thereof,  and  suspends  all 
otLer  remedies. 

Walker  v.  Com.  18  Gratt.  43,  98  Am.  Dec. 
631;  Rhea  v.  Preston,  75  Va.  757;  2  Barton, 
l-iaw  Pr.  854;  Trapnall  v.  Richardson,  13 
Ark.  543,  58  Am.  Dec.  350;  Freeman,  Exe- 
cutions, S  269;  7  Am.  &  Eng.  Enc.  Law,  p. 
157;  Melledge  v.  Boston  Iron  Co.  5  Gush. 
158,  51  Am.  Dec.  63. 

Oarland  v.  Oarland,  87  Va.  760,  suh  nom. 
Day  x.Hlaurihter,  13  L.  R.  A.  212,  13  S.  E. 
478,  only  differs  from  this  case  in  two  par- 
ticulars: 1.  In  the  Oarland  Case  the  whole 
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income  went  directly  to  Burr  Garland  with- 
out the  interposition  of  the  discretion  of  a 
trustee.  That  is  what  the  bill  avers  these 
deeds  do,  but  which  they  do  not  in  fact,  and 
yet  in  the  Oarland  Case  the  spendthrift 
trust  was  sustained.  2.  In  the  Oarland 
Case  the  property  was  to  pass,  at  the  death 
of  Burr  Garland,  to  Charles  Y.  Morris  in 
trust  for  the  separate  use  of  his  wife,  Paul- 
ine B.  Morris,  and  her  children. 

A  power,  whether  naked  or  coupled  with 
an  interest,  which  is  vested  in  one  who  has 
no  ownership  of,  but  only  a  limited  estate 
in,  property,  to  appoint  the  remainderman, 
is  absolutely  inconsistent  with  any  property 
interest  vesting  in  the  person  who  is  clothed 
with  the  power  to  appoint. 

Nickell  V.  Hwndly,  10  Gratt  336. 

If  the  trustee  is  vested  with  a  discretion- 
ary power  of  applying  the  trust  estate  to 
the  use  of  the  cestui  que  trust,  the  creditors 
cannot  subject  it  to  the  payment  of  their 
claims. 

J.  8.  Menken  Co.  v.  Brinkley,  94  Tenn. 
721,  31  S.  W.  92;  Nichols  v.  Eaton,  91  U. 
S.  716,  23  L.  ed.  254;  Lampert  v.  Haydel, 
90  Mo.  439,  2  L.  R.  A.  113,  9  S.  W.  780; 
8mith  V.  Towers,  69  Md.  77,  14  Atl.  497,  15 
Atl.  92;  Leigh  v.  Harrison,  69  Miss.  923,  18 
L.  R.  A.  49,  11  So.  604;  Roberts  v.  8tevens, 
84  Me.  325,  17  L.  R.  A.  266,  24  AU.  873; 
Bull  V.  Kentucky  Nat.  Bank,  12  Ky.  L.  Rep. 
636,  12  L.  R.  A.  37,  14  S.  W.  425;  BiUings 
V.  Marsh,  153  Mass.  311,  10  L.  R.  A.  764,  26 
N.  E.  1000;  People's  8av.  Ba/nk  v.  Denig, 
131  Pa.  241,  18  Atl.  1083;  8eymour  v.  Mo- 
Avoy,  121  Cal.  438,  41  L.  R.  A.  544,  53  Pae. 
946. 

When  a  provision  for  support  and  main- 
tenance is  a  gift,  then  the  beneficiary  has 
for  such  a  gift  parted  with  nothing  that  his 
creditors  could  have  subjected.  Parting 
ixdth  something  that  his  creditors  cannot 
subject  to  the  payment  of  his  debts  does  not 
constitute  a  valid  consideration  for  any- 
thing which  he  has  accepted  by  it. 

Nichols  V.  Eaton,  91  U.  S.  716,  23  L.  ed. 
254;  Chahoon  v.  Com.  21  Gratt  822;  Tate 
V.  Tate,  75  Va.  522. 

One  may  have  the  power  to  appoint 
whom  he  may  see  proper,  without  any  sort 
of  property  interest  being  in  him. 

Davis  V.  Heppert,  96  Va.  775,  32  S.  E. 
407 ;  Missiofiary  8oc.  of  M.  E.  Church  v.  Cal- 
vert, 32  Gratt  357;  Randolf>h  v.  Wright, 
81  Va.  608. 

By  reason  of  express  limitation  in  the 
first  taker,  he  can  have  no  absolute  estate 
growing  out  of  a  power  to  appoint  the  suc- 
cessor, 

Machir  v.  Funk,  00  Va.  284,  18  S.  E.  197; 
Mosby  v.  Mosby,  9  Gratt.  570;  18  Am.  ^ 
Eng.  Enc.  Law,  p.  887;  Johnson  v.  Cushing, 
15  N.  H.  298,  41  Am.  Dec.  704. 

Buohanan,  J.,  delivered  the  opinion  of 
the  court: 

This  suit  was  instituted  to  reach  and  sub- 
ject the  rights  and  interests  of  Clark  Max- 
well, the  debtor,  in  certain  real  and  personal 
estate  conveyed  by  his  wife  to  a  trustee,  to 
the  payment  of  the  debts  of  the  appellants. 
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Avhich  had  been  reduced  to  judgment,  and 
upon  which  execution  had  issued. 

The  object  of  the  conveyances  of  the  wife 
to  the  trustee  was,  as  is  stated  in  the  deeds, 
to  provide  "an  estate  and  fund  for  the  main- 
tenance, support,  and  enjoyment  of  the  said 
ClarK  Maxwell,  the  husband  of  the  said 
party  of  the  first  part,  at  tiie  same  time  se- 
curing the  same  against  his  improvidence, 
without  being  alienable  by  him,  or  in  any 
wise  subject  to  or  chargeable  with  his  past, 
present,  or  future  debts  or  liabilities." 

The  estate  conveyed  to  Scott  H.  Hans- 
brough,  trustee,  by  one  of  the  deeds,  consist- 
ed of  horses,  wagons,  carts,  harness,  silver- 
ware, pictures,  etc.,  and  the  right  to  the  use 
and  occupation  of,  and  to  the  rents  and 
profits  arising  from,  a  certain  farm  lying  in 
part  in  the  county  of  Clarke  and  partly  in 
the  county  of  Frederick,  containing  333 
acres,  during  the  natural  life  of  the  hus- 
band, reserving  to  the  grantor  the  remainder 
in  the  farm. 

The  estate  conveyed  by  the  other  deed 
consisted : 

First.  Of  one  half,  in  value,  or  a  moiety, 
of  the  capital  or  principal  sum  of  all  the 
properties,  moneys,  investments,  choses  in 
action,  and  estate,  real,  personal,  or  mixed, 
in  the  charge,  custody,  and  management  of 
one  George  M.  Saunders,  of  London,  Eng- 
land, the  attorney  and  agent  of  the  wife; 
and, 

Second.  The  net  income,  rents,  profits,  and 
interest  arising  out  of  and  derived  from  tJie 
other  moiety  of  the  property  held  by  said 
agent  and  attorney,  during  the  life  of  the 
husband. 

The  estate  or  interest  of  the  husband  in 
the  liorses  and  other  personal  property  con- 
veyed by  the  first-named  deed  is  limited  as 
follows  : 

"The  said  Scott  H.  Hansbrough  shall,  im- 
mediately upon  the  execution  and  delivery 
of  this  indenture,  take  possession  of  the  per- 
sonal property  aforesaid,  mentioned  in 
clause  1,  and  hold  the  same  as  trustee  afore- 
said, free  from  all  debts  or  liabilities  of  the 
said  Clark  Maxwell,  and  without  any  right 
or  power  in  the  said  Clark  Maxwell  to  dis- 
pose of,  alien,  or  charge  or  encumber  the 
same,  but  for  the  free  use  and  enjoyment  of 
said  Clark  Maxwell,  as  provided  in  the  trust 
herein  contained,  with  power  only  to  said 
trustee  to  sell  and  dispose  of  the  same  when 
and  as  he  may  see  fit,  in  accordance  with, 
and  for  the  purposes  of,  the  trust  herein 
established." 

As  to  the  farm,  the  deed  provides  that  the 
trustee,  "out  of  the  rents  and  profits  arising 
from  said  farm,  after  paying  all  taxes,  in- 
surance, and  necessary  expenses  of  admin- 
istering said  trust,  shall  apply  the  same,  so 
far  as  is  necessary,  in  his  discretion  and 
judgment,  to  the  proper  and  comfortable 
support  and  maintenance  of  said  Clark  Max 
well,  paying  therefrom  from  time  to  time, 
or  from  week  to  week,  only  so  much  of  said 
rents  and  profits  proportionately  in  sucli 
sum  or  sums  as  to  said  trustee  may  seem 
proper  to  be  paid,  without  the  right  or  powei 
of  said  Clark  Maxwell  to  assign  or  antici- 
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pate  the  same;  and  any  residue  thereof,  re> 
maining  after  the  payment  of  said  taxes, 
costs  of  insurance,  and  other  expenses  afore- 
said, and  the  said  support  and  maintenanoe 
of  said  Clark  Maxwell,  shall  be  safely  in- 
vested from  time  to  time  by  said  trustee  as 
other  trust  funds  are  required  by  law  to  be 
invested  and  held  in  trust,  as  a  capital  sum. 

"The  annual  interest  or  income  from 
which  shall  be  expended  for  the  mainte- 
nance and  support  of  said  Clark  Maxwell 
as  aforesaid,  and  such  capital  sum  shall  at 
or  after  the  death  of  said  Clark  Maxwell 
be  paid  to  such  person  or  persons  as  said 
Clark  Maxwell  shall  nominate  and  appoint 
by  his  last  will  and  testament,  and  in  de- 
fault of  such  appointment  the  same  shall 
pass  and  belong  to  the  heirs  at  law  of  said 
Clark  Maxwell." 

By  the  terms  of  the  other  deed,  which 
conveys  the  property  in  the  hands  of  Saun- 
ders, agent  and  attorney,  it  is  provided  that 
the  property  thereby  conveyed  shall  be  held 
in  trust,  "and  free  from  the  control  and 
ownership  and  power  of  said  Clark  Maxivell 
and  his  assigns,  and  in  no  respect  or  man- 
ner subject  to  any  contract,  debt,  or  liabil- 
ity of  said  Clark  Maxwell,  but  upon  the 
further  trust  that  out  of  so  much  of  said 
income,  rents,  and  profits  as,  in  the  discre- 
tion and  judgment  of  said  trustee,  shall  be 
necessary  therefor,  the  said  trustee  shall 
provide  for  the  proper  and  comfortable  sup- 
port of  said  Clark  Maxwell,  paj-able  to  or 
for  the  said  Clark  Maxwell  from  week  to 
week,  or  from  time  to  time,  proportionately, 
so  much  of  said  income,  rents,  and  profits 
in  sum  or  sums  as  may,  to  said  trustee,  seem 
proper  to  be  paid  therefor;  and  any  residue 
thereof  not  so  expended  by  said  trustee  shall 
be  by  him  safely  invested  from  time  to  time,, 
and  held  in  trust  as  a  capital  sum,  along^ 
with  the  aforesaid  capital  or  principal  sum 
derived  from  the  moiety  of  said  properties, 
money,"  etc.  It  further  provides  that  "the 
said  trustee,  upon  the  death  of  said  Clark 
Maxwell,  shall  pay  the  principal  sum  in  hia 
hands  to  such  person  or  persons  as  Maxwell 
shall  nominate  and  appoint  by  his  last  will,, 
and  in  default  of  such  appointment  the  same- 
shall  pass  and  belong  to  his  [Maxwell's] 
heirs  at  law." 

Upon  appellant's  contention,  two  ques- 
tions arise:  First,  whether  the  interest  or 
estate  conveyed  by  the  deeds  was  a  gift,  or 
was  based  upon  a  valuable  consideration; 
second,  if  a  gift,  whether  or  not  the  provi- 
sions of  the  deeds  that  it  should  not  be  lia^ 
hie  for  the  donee's  debts  are  void,  because 
repugnant  to  the  nature  of  the  estate  con- 
veyed. 

n  the  conveyances  were  based  upon  a  val- 
uable consideration,  the  second  question 
loes  not  arise,  as  it  is  conceded  by  appel- 
lees' counsel  that^  if  the  cestui  que  truat 
paid  a  consideration  for  the  property  con- 
veyed, the  provisions  of  the  deed  that  it 
should  not  be  liable  for  his  debts  would  be 
I  fraud  upon  the  rights  of  his  creditors,  and 
'ould  not  be  upheld. 

The  deeds  in  question,  upon  their  face^ 
purport   to   convey   the   estate   or   interest. 
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whiclf  piSBes  to  the  grantee  as  gifts,  and 
the  reco^ft'does  not  show  that  the  convey- 
ances were  based  upon  considerations  deemed 
valoable  in  law. 

Being  gifts,  the  next  question  is.  Are  the 
provisions  of  the  deeds,  declaring  that  the 
donee's  estate  or  interest  therein  should  not 
be  liable  for  his  debts,  void? 

It  is  conceded  that  the  question  of  the  lis 
bility  for  debt  of  Sicestui  que  trust* a  interest 
in  property^i  out  of  the  income  of  which  he 
is  to  be  supported  for  life,  had  not  been 
passed  upon  by  this  court  prior  to  the  case 
of  Oarland  v.  Oarland,  87  Va.  758,  sub  nom. 
Day  V.  Slaughter,  13  L.  R.  A.  212,  13  S.  E. 
478.  Numerous  cases  had  been  before  this 
court  in  which  trusts  making  somewhat 
similar  provisions  were  involved,  but  they 
were  either  cases  in  which  it  was  not  neces- 
sary to  pass  upon  the  question  now  under 
consideration,  or  cases  where  the  provisions 
were  for  the  benefit  of  two  or  more  benefi- 
ciaries; and  the  question  was  whether  or 
not  their  interests  could  be  severed,  or 
whether  they  were  so  connected  that  no  part 
of  the  trust  fund  could  be  reached  for  the 
debts  of  any  one  of  them.  Among  these 
cases  are  Markham  v.  Ouerrant,  4  Lfcigh, 
270;  Nickell  v.  Handly,  10  Gratt.  336;  Camp 
v.  Cleary,  76  Va.  140. 

But  it  is  claimed  that  in  the  case  of  Oar- 
land V.  Oarland,  87  Va.  758,  8uh  nom.  Day 
V.  Slaughter,  13  L.  R.  A.  212,  13  8.  E.  478, 
the  validity  of  such  trusts  was  upheld,  and 
that  the  question  is  no  longer  an  open  one 
in  this  state. 

The  opinion  of  the  court  in  that  case  does 
so  hold,  but  the  construction  which  the  court 
placed  upon  the  will  did  not,  we  think,  re- 
quire a  decision  of  the  question.  It  con- 
strued the  will  as  giving  to  the  testator's 
brother  Burr  Garland  the  mere  right  to  a 
decent  and  comfortable  support  out  of  the 
profits  of  an  estate,  the  legal  title  to  which, 
as  well  as  the  profits,  he  (the  testator)  was 
careful  to  confer  upon  the  trustee.  Burr 
Oarland  was  dead,  and  the  property  sought 
to  be  subjected  were  profits  unexpended  at 
the  time  of  his  death. 

Having  placed  this  construction  upon  the 
will,  the  court -says:  "On  behalf  of  the  ap- 
pellees, it  is  insisted  that  the  testator,  by 
his  will,  gave  to  Burr  Garland  the  profits 
therein  mentioned  absolutely,  and  that  the 
exemption  of  the  profits  from  liability  for 
Burr  Garland's  debts  is  void,  because  they 
say  that  it  is  a  fundamental  doctrine  of  the 
English  chancery,  and  that  the  same  rule 
prevails  in  America,  that  no  such  estate  can 
be  deprived  of  the  incident  of  alienability 
or  liability  for  the  debts  of  the  owner. 

"But  this  argument  seems  to  me  to  be  be- 
side the  mark. 

*'In  this  case  the  devisee  and  legatee.  Burr 
Garland,  did  not  take  any  absolute  property 
in  the  profits  of  the  estate  which  he  might 
have  assigned  or  aliened,  but^  on  the  con- 
trary, he  acquired  the  mere,  although  ex- 
clusive, right  to  a  reception  of  so  much  of 
said  profits  as  would  furnish  a  decent  and 
comfortable  support  for  himself ;  and  this  I 
was  so  qualified  and  limited  as  to  fence  out 
57  L.  R.  A. 


all  his  creditors,  except  those  who  furnished 
him  supplies  for  his  support.  Had  he  un- 
dertaken to  expend  these  profits  in  any 
other  way,  he  would  have  been  guilty  of  a 
breach  of  trust;  for  there  was,  in  the  eye 
of  a  court  of  equity,  as  complete  a  trust  in 
him  to  apply  these  profits  in  this  one  direc- 
tion as  there  was  in  the  trustee  to  hold  the 
legal  title.  And  while  he.  Burr  Garland, 
took  this  qualified  right,  which  we  think  it 
is  a  misnomer  to  calf  property,  the  remain- 
dermen took  a  vested  remainder  in  all  the 
surplus  or  unexpended  profits." 

Tf  Burr  Garland  acquired  no  property 
rights  under  the  will  of  his  brother  in  the 
profits  sought  to  be  subjected  in  that  case, 
as  the  court,  in  effect^  held,  then  there  was, 
of  course,  nothing  for  his  creditors  to  sub- 
ject, and  there  was  no  necessity  or  occasion 
for  the  court  expressing  any  opinion  upon 
the  validity  or  invalidity  of  such  provisions 
where  the  cestui  que  trust  did  take  a  prop- 
erty interest  under  the  trust.  That  expres- 
sion of  opinion  was  therefore  a  mere  dictum, 
and  cannot  be  regarded  as  an  authoritative 
decision  of  the  question  under  consideration. 

It  is  well  settled  in  this  countiy  and  in 
England,  from  which  country  we  derive  the 
principles  of  our  jurisprudence,  that  a  gift 
or  grant  of  a  beneficial  estate,  in  fee  or  ab- 
solutely, whether  legal  or  equitable,  has  cer- 
tain legal  incidents  of  which  the  estate  can- 
not be  devested,  and  all  conditions  adopted 
for  that  purpose  are  necessarily  repugnant 
and  void.  Among  those  incidents  are  the 
donee's  or  grantee's  jpower  of  alienating  such 
estate,  and  its  liability  for  his  debts.  Co. 
Litt.  223ay  Brandon  v.  Robinson,  18  Ves.  Jr. 
429;  2  Minor,  Inst.  4th  ed.  287,288;  Gray, 
Restraints  on  Alienation  of 'Property,  2d  ed. 
§S  105,  134. 

The  reason  of  this  doctrine  or  principle 
is  the  repugnancy  of  such  restraints  upon 
the  ordinary  rights  of  property,  and  Uiat 
property  would  thereby  be  withdrawn  from 
the  ordinary  rules  and  channels  of  com- 
merce and  trade. 

In  Co.  Litt.  223a,  in  discussing  conditione 
against  alienation,  it  is  said:  "The  like  law 
is  of  a  devise  in  fee  upon  condition  that  the 
devisee  shall  not  alien,  the  condition  is  void ; 
and  so  it  is  of  a  grants  release,  confirmation, 
or  any  other  conveyance  whereby  a  fee  sim- 
ple doth  pass.  For  it  is  absurd  and  repug- 
nant to  reason  that  he  that  hath  no  possi- 
bility to  have  the  land  revert  to  him  should 
restrain  his  feoffee  in  fee  simple  of  all  his 
power  to  alien.  And  so  it  is  if  a  man  be 
{>ossessed  of  a  lease  for  years,  or  of  a  horse, 
or  of  any  other  chattel,  real  or  personal,  and 
give  or  sell  his  whole  interest  or  propertie 
therein,  upon  condition  that  the  donee  or 
vendee  shall  not  alien  the  same,  the  same  is 
void,  because  his  whole  interest  and  proper- 
tie  is  out  of  him,  so  as  he  hath  no  possi- 
bilitie  of  a  reverter;  and  it  is  against  trade 
and  trafiique  and  bargaining  and  contract- 
ing between  roan  and  man." 

The  case  of  a  settlement  upon  a  married 
woman,  or  in  reference  to  coverture,  is  an 
exception,  or  apparent  exception,  to  the  gen- 
eral   rule   that   conditions   restraining   the 
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power  of  alienation  and  exempting  property 
from  the  liability  for  the  debts  of  the  owner 
are  repugnant  and  void.  But  the  whole  doc- 
trine of  the  equitable  separate  estate  of  a 
married  woman  is  the  creature  of  equity, — 
the  invention  of  the  chancellors, — and  sets 
at  naught  many  of  the  principles  of  the  com- 
mon law.    2  Minor,  Inst.  4th  ed.  648. 

'*Whcn  this  court,"  said  Lord  Cottenham 
in  Tulle tt  v.  Armstrong ,  4  Myl.  &  C. 
377,  ''first  established  the  separate  estate, 
it  violated  the  laws  of  property  as  between 
husband  and  wife;  but  it  was  thought 
beneficial,  and  it  prevailed.  It  being  once 
settled  that  a  wife  might  enjoy  separate  es- 
tate as  a  feme  sole,  the  laws  of  property 
attached  to  this  new  estate;  and  it  was 
found,  as  part  of  sudi  law,  that  the  power 
of  alienation  belonged  to  the  wife,  and  was 
destructive  of  the  security  intended  for  it. 
Equity  again  interfered,  and,  by  another 
violation  of  the  laws  of  property,  supported 
the  validity  of  the  prohibition  against  alien- 
ation." Buckton  v.  Hay,  L.  R.  11  Gh.  Div. 
€45. 

It  is  also  well  settled  in  England  that  the 
right  of  alienation  and  liability  for  debts 
are  inseparable  incidents  of  a  life  estate, 
whether  limited  by  way  of  trust  or  other- 
wise, except  in  cases  where  there  is  a  ter- 
mination or  limitation  over  of  the  estate 
dependent  upon  attempted  alienation  or 
seizure  by  creditors.  Brandon  v.  Rohinaon, 
18  Ves.  Jr.  429;  Qravea  v.  Dolphin,  1  Sim. 
66;  Rochford  v.  Hackman,  9  Hare,  476; 
Grav,  Restraints  on  Alienation  o|  Property, 
8  134. 

It  is  also  equally  well  settled  in  this 
country,  even  in  those  jurisdictions  where 
"spendthrift  trusts"  are  upheld,  that  liabil- 
ity for  debts  is  an  inseparable  incident  of  a 
legal  life  estate.  In  the  case  of  Hahn  v. 
Hutchinson,  159  Pa.  138,  139,  28  AtL  167, 
in  the  supreme  court  of  Pennsylvania,  where 
such  trusts  seem  to  have  had  their  origin,  it 
was  held,  following  prior  decisions,  that,  ''in 
order  to  protect  the  estate  from  creditors, 
the  legal  estate  must  be  in  the  hands  of  a 
trustee,  and,  if  the  equitable  estate  became 
merged  in  the  legal,  it  could  be  immediately 
seiz^  in  execution  by  creditors."  Prof. 
Gray,  who  has  given  this  subject  the  most 
thorough  investigation,  in  his  work  on  Re- 
straints on  Alienation,  says  there  is  not  a 
shred  of  authority  on  either  side  of  the  At- 
lantic in  favor  of  Uie  doctrine  that  a  life 
tenant  of  the  legal  estate  in  land  can  be  re- 
strained from  alienation.  Sections  138,  134. 
In  our  investigation,  we  have  found  no  case 
holding  a  contrary  doctrine,  unless  it  be 
some  Illinois  cases  referred  to  by  Prof. 
Gray.  At  least,  the  overwhelming  current 
of  authority  is  that  a  legal  life  estate  is 
subject  to  the  legal  incidents  of  property, 
one  of  which  is  that  it  is  liable  for  the  own- 
er's debts.  Ehrisman  v.  Bener,  162  Pa.  577, 
29  Atl.  719;  Wellington  v.  Jwnvrin,  60  N. 
H.  174;  McCleary  v.  FAlis,  54  Iowa,  311,  37 
Am.  Rep.  205,  6  N.  W.  571;  Maynard  v. 
Cleaves,  149  Mass.  307,  21  N.  E.  376. 

If  liability  for  debts  is  an  inseparable  in- 
cident of  a  legal  life  estate,  as  it  unques- 
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tionably  is,  why  should  it  not  be  an  insep- 
arable incident  of  a  like  estate  in  equity? 
One  reason  why  it  is  an  inseparable  inci- 
dent of  property  at  common  law  is  that  it 
is  against  public  policy  that  a  man  "should 
have  an  estate  to  live  on,  but  not  an  estate 
to  pay  debts  with."  Does  not  this  reason 
apply  aA  much  to  equitable  estates  as  to  le- 
gal? A  restraint  on  alienation  and  freedom 
from  liability  for  debt  are  aa  much  against 
public  policy  in  the  one  case  as  in  the  other. 
The  English  chancery  courts  recognized 
this,  and  applied  the  rule  of  the  common 
law  to  equitable  estates.  They  did  not  in- 
graft any  new  doctrine  on  the  common  law, 
as  is  suggested  in  some  of  the  cases  which 
uphold  spendthrift  trusts;  but,  as  Prof. 
Gray  shows  conclusively,  "they  walked 
scrupulously  in  the  ancient  ways  of  the 
law,  and  it  is  these  late  cases  which  have 
departed  from  the  principles  of  the  common 
law  as  much  as  they  have  from  the  prece- 
dents in  equity."  "The  common  law,"  as 
he  says,  "held  that  legal  estates  of  freehold, 
whether  in  fee  simple  or  for  life,  should  not 
be  inalienable;  and  chancery  held  the  same 
of  equitable  estates  of  freehold.  The  com- 
mon law  held  tliat  a  legal  life  estate  might 
be  made  determinable  on  alienation,  and 
chancery  held  the  same  of  an  equitable  life 
estate."     Section  256. 

Not  only  did  courts  of  equity,  in  the  fur- 
therance of  a  wise  public  policy,  recognize 
the  fact  that  equitable  as  well  as  legal  es- 
tates should  not  be  withdrawn  from  com- 
merce, and  should  be  liable  for  the  obliga- 
tions of  the  owner,  but  at  an  early  day,  very 
soon  after  we  had  severed  our  connection 
with  the  mother  country,  the  lawmaking 
power  of  this  state,  by  an  act  regulating 
conveyances,  which  went  into  effect  January 
1,  1787,  and  which,  with  some  verbal 
changes,  is  found  in  9  2428  of  the  Code  of 
1887,  declared  that  "estates  of  every  kind, 
holden  or  possessed  in  trust,  shall  be  sub- 
ject to  debts  and  charges  of  the  persons  to 
whose  use,  or  to  whose  benefit,  they  are 
holdeti  or  possessed,  aa  they  would  be  if 
those  persons  owned  the  like  interest  in  the 
things  holden  or  possessed,  as  in  the  uses 
or  trusts  thereof."  12  Hen.  Stat.  chap.  62, 
p.  157;   1  Rev.  Code  1819,  chap.  99,  9  30. 

This  statute  makes  the  equitable  estate  of 
the  cestui  que  trust  liable  for  his  debts  to 
the  same  extent  as  if  he  were  the  legal 
owner  of  the  same.  If  a  condition  is  an- 
nexed to  a  legal  life  estate  that  it  shall  not 
be  liable  for  the  owner's  debts,  it  is  void. 
Why,  then,  is  not  a  like  condition  annexed 
to  nn  equitable  life  estate  void  also? 

The  legislation  of  the  state  shows  that  it 
was  the  object  and  policy  of  the  legislature 
to  make  all  estates,  where  the  owners  are 
sui  juris,  liable  for  debt,  whether  legal  or 
equitable,  except  such  as  might  be  exempt 
by  express  statutory  provisions.  The  effect 
of  upholding  spendthrift  trusts  would  be  to 
encourage  idleness  and  lessen  enterprise, 
and  to  foster  a  class  who  become  more  and 
more  reckless  and  indifferent  to  their  honest 
debts,  from  a  sense  that  they  are  hedged  in 
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by  the  law  beyond  the  reach  of  their  credit- 
ors. 

The  decisions  of  the  American  courts  up- 
on this  question  are  conflicting,  and  the  rea- 
soning of  the  cases  which  uphold  spendthrift 
trusts  is  unsatisfactory,  and,  as  it  seems  to 
us,  at  war  with  well-settled  principles  of 
law  as  to  the  incidents  of  property,  whilst 
the  English  courts  of  chancery,  and  the 
American  cases  which  follow  them,  even  if 
our  statute  did  not  make  a  debtor's  equi- 
table property  liable  for  his  debts  to  the 
aame  extent  as  if  he  were  the  legal  owner, 
seem  to  us  to  be  sustained  by  the  better 
reason,  and  in  furtherance  of  a  wise  public 
policy.  Whatever  rights,  whether  legal  or 
equitable,  a  person  sui  juris  has  in  prop- 
^7*  ought  to  be,  and  we  think  are,  liable 
for  his  debts,  except  so  far  as  is  exempt 
therefrom  by  statute.  Whatever  rights  of 
property  the  cestui  que  trust  can  demand 
from  his  trustees,  his  creditors  ought  to 
have  the  right  to  subject  to  the  payment  of 
their  debts,  unless  his  rights  are  so  con- 
nected or  blended  with  the  rights  of  others 
that  they  cannot  be  subjected  without  pre- 
judice to  the  latter's  rights.  Niokell  v. 
Handly,  10  Gratt  336,  339. 

Having  reached  this  conclusion,  the  pro- 
visions in  the  deed  of  Mrs.  Maxwell  must 
be  held  to  be  void  in  so  far  as  they  declare 
that  the  property  rights  which  her  husband 
acquired  under  the  deeds  shall  not  be  liable 
for  his  debts. 

The  next  question  is,  What  rights  of  prop- 
erty did  the  husband  acquire  by  the  deeds? 

By  the  first-mentioned  deed,  filed  with  the 
bill,  and  marked  "Exhibit  B,"  he  acquired 
an  absolute  equitable  estate  in  the  horses 
and  other  personal  property  described  in 
clause  numbered  1  of  that  deed,  or  in  the 
proceeds  thereof,  in  the  event  the  trustee 
6old  the  same,  as  he.  had  authority  to  do 
under  the  provisions  of  the  deed.  Under 
that  deed,  and  the  other  deed  filed  with  the 
bill,  marked  ''Exhibit  G,"  he  was  entitled  to 
what,  in  the  judgment  and  discretion  of  the 
truRtee.  would  bo  a  proper  and  comfortable 
support  and  maintenance  out  of  the  rents 
and  profits  of  the  farm  conveyed  by  the 
first-named  deed,  and  out  of  the  income, 
rents  and  profits  of  the  property  conveyed 
by  the  second-named  deed,  after  paying 
taxfA,  insurance,  and  necessary  expenses  of 
administering  the  trust,  and  which  were 
made  prior  charges  upon  the  profiU  and  in- 
come received  by  the  trustee  from  the  farm 
and  from  the  property  conveyed  by  the  oth- 
er deed.  And  the  husband  was  further  enti- 
tled, under  the  provisions  of  the  first-named 
deed,  to  the  annual  interest  or  income  on 
so  much  of  the  rents  and  profits  of  the  farm 
as  were  not  necessary  for  the  said  proper 
and  comfortable  support  and  maintenance 
of  t-he  husband,  and  which  the  trustee  was 
required  by  the  deed  to  invest  as  a  capita] 
sum  or  interest-bearing  fund. 

We  are  of  opinion,  therefore,  that  the  ap- 
pellants have  the  righ^  to  have  subjected  to 
the  payment  of  their  debts,  so  far  as  may 
be  necessary,  the  horses  and  other  personal 
property  conveyed  by  clause  numbered  1  of 
i>l  L*.  R.  A. 


the  deed  marked  "Exhibit  B,"  and  filed  with 
the  bill,  or  the  proceeds  thereof,  if  that 
property  has  been  sold  by  the  trustee,  and 
so  much  of  the  rents,  profits,  and  income  de- 
rived by  the  trustee  from  the  other  proper- 
ty conveyed  by,  and  also  the  fund  invested 
under,  the  two  deeds,  after  paying  the  prior 
charges  of  taxes,  insurance,  etc.,  charged 
thereon,  as  the  husband  would  be  entitled  to 
receive  for  his  proper  and  comfortable  sup- 
port and  maintenance  under  the  provisions 
of  the  said  deeds. 

It  is  true,  there  is  a  discretion  vested  in 
the  trustee  by  the  deeds  as  to  what  amount 
of  the  rents,  profits,  and  income  arisine 
from  the  property  conveyed  shall  be  applied 
to  the  husband's  support  and  maintenance; 
but  it  seems  to  be  settled  that  where  trus- 
tees are  directed  to  apply  the  income  of  a 
trust  fund  for  the  support  and  benefit  of 
the  debtor,  and  for  other  purposes,  but  have 
no  right  to  exclude  the  debtor,  then  the  aa- 
signee  and  the  creditors  can  claim  from  the 
trustee  the  amount  which  the  debtor  could 
have  claimed  should  have  been  applied  to 
his  benefit.  Page  v.  Way,  3  Beav.  20; 
Kearslcy  v.  Woodcock,  3  Hare,  185;  Rippon 
V.  Norton,  2  Beav.  63 ;  Wallace  v.  Anderson, 
IG  Beav.  533;  and  Gray,  Restraints  on 
Alienation  of  Property,  159. 

Upon  cross  app^l,  the  action  of  the  court 
in  overruling  tne  demurrer  to  the  bill  and 
amended  bill  is  assigned  as  error  by  the  ap- 
pellees. 

The  first  objection  is  that  the  bill  was 
filed  in  behalf  of  all  creditors,  when  it  could 
be  filed  on  behalf  of  all  lien  creditors. 

The  bill  is  in  behalf  of  complainants,  and 
"in  behalf  of  all  creditors  of  Clark  Maxwell 
who  may  be  entitled  to  become  parties  to- 
this  suit."  As  only  lien  creditors  were  enti- 
tled to  become  parties  to  the  suit, — Arm- 
strong V.  Pitts,  13  Gratt  235,  243,— the  bill 
must  be  construed  as  showing  on  its  face 
that  it  was  filed  in  behalf  of  such  creditors 
only.  The  complainants  were  lien  creditors, 
and  none  other  than  lien  creditors  became 
parties  to  the  suit. 

The  next  objection  urged  to  the  bill  ie 
that  it  alleges  that  the  complainants  had 
sued  out  executibn  and  obtained  a  lien  upon 
tlie  property  sought  to  be  subjected,  with- 
out showing  that  they  had  exhausted  their 
remedy  at  law. 

It  was  necessary,  under  the  decision  of 
Armstrong  v.  Pitts,  13  Gratt.  235,  243,  that 
the  creditors  should  have  a  lien  upon  the 
property  sought  to  be  subjected,  before  they 
could  come  into  a  court  of  equity;  but  it 
was  not  necessary  that  they  should  have  al- 
leged a  return  of  "No  property  found"  upon 
the  executions  as  a  condition  precedent  to 
lilins:  their  bill.  Frccdwan's  f!ar.  &  T.  Co. 
V.  E<irl€,  110  U.  S.  710,  28  L.  ed.  301,  303,  4 
Sup.  Ct.  Rep.  226;  Lewin,  Tr.  795. 

The  third  objection  is  that  its  allegations 
are  indefinite  and  uncertain.  The  bill,  when 
read  in  connection  with  the  pxhibita  fil^^d.an^i 
which  are  made  a  part  of  it,  is  not,  in  our 
opinion,  subject  to  the  objection  made,  but 
states  the  complainants'  case  with  such  a 
degree  of  certainty  and  consistency  as  would 
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enable  the  defendants  to  make  defense^  and 
the  court  to  decree  upon  the  caae  made,  and 
that  is  sufficient. 

The  fourth  ground  of  demurrer  is  that 
the  bill  and  amended  bill  are  multifarious. 

The  object  of  the  original  bill  was  to  sub- 
ject the  interest  of  the  debtor  in  the  trust 
subiect  to  the  payment  of  his  debts,  not- 
withstanding the  provisions  of  the  deeds 
creating  the  trust  declared  that  it  should 
not  be  so  liable,  upon  the  ground  that  such 
provisions  were  void.  In  addition  to  the 
facts  alleged  in  the  original  bill,  the  amend- 
ed bill  alleges  that  the  interest  of  the  debt- 
or in  the  trust  subject  was  not  a  gift,  but 
that  the  deeds  conveying  it  were  founded 
upon  a  valuable  consideration.  The  amend- 
ed bill,  it  is  true,  further  alleges  that  the 
property  settled  by  the  wife  upon  the  debt- 
or husband  had  been  originally  conveyed  by 
him  to  hei'/with  all  his  other  property,  and 
that  these  conveyances  of  the  husband  to 
the  wife,  and  afterwards  of  the  wife  for  the 
benefit  of  the  husband,   were  ^xecuted    in 

Sursuance  of  a  plan  to  hinder,  delay,  and 
efraud  the  creditors  of  the  husband;  but 


in  the  same  paragraph  in  which  that  alle- 
gation is  made  it  is  alleged  that  the  deeds 
of  the  wife  vest  in  tne  husband  the  equita^ 
ble  title  to  .all  the  property  conveyed  to  the 
trustee,  in  trust  for  the  former's  use  and 
benefit,  and  that  such  equitable  interests  are 
subject  to  and  liable' for  the  payment  of  his 
debts.  It  is  apparent  from  the  whole  frame 
and  scope  of  the  amended  bill  that  it  was 
not  filect  to  have  the  deeds  in  question  set 
aside  and  annulled  upon  the  ground  that 
they  were  made  to  hinder,  delay,  and  de- 
fraud the  creditors  of  the  husband,  but  to 
bubject  the  debtor's  interest  in  the  trust 
subject  to  the  payment  of  his  debts, — the 
same  object  for  which  the  original  bill  was 
filed. 

We  are  of  opinion,  that  there  was  no  error 
in  the  court's  overruling  the  demurrer  to 
the  bill  and  amended  bill  upon  either  of  the 
grounds  assigned. 

The  decree  appealed  from  must  he  re' 
versed,  and  the  cause  remanded  to  the  cor- 
poration court  for  further  proceedings  to 
be  had  in  accordance  with  the  views  ex- 
pressed in  this  opinion. 
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John  HERRMJOT,  Appt., 
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GREAT     NORTHERN     RAILWAY     COM- 
PANY, Respt, 
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J.«  A  person  resortlngr  to  a  railroad 
depot  to  pnrchaae  a  ticket  for  trans- 
portation over  a  railroad  which  makes 
•use  of  the  depot  to  receive  and  discharge 
passengers  Is  not  bound  to  show  that  the 
person  at  the  ticket  window  Is  the  agent  of 
the  company,  and  not  a  mere  broker,  to  avoid 
the  application  of  the  rule  that  a  railroad 
company  la  not  liable  for  the  condition  of 
premises  where  Its  tickets  are  sold  by  a 
broker  In  whose  hands  they  have  been  placed. 

2.  A  railroad  company  la  not  relieved 
from  liability  for  Injury  to  Its  pas- 
senflrer  by  reason  of  the  unsafe  condition 
of  the  depot  premises  which  the  passenger 
must  use  to  reach  Its  trains,  by  the  fact 
that  the  premises  are  used  by,  and  In  pos- 
session of,  a  union  depot  company  or  Its  re- 
ceiver, with  whom  the  railroad  company  con- 
tracts for  terminal  facilities. 

(March  4,  1902.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Sp<^ne  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  bKeen  caused  by  defendant's 
negligence.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Momit  ft  Merritt  and  Hand* 
Taylor,  A  Graves,  for  appellant: 

Where  a  railroad  company  uses  a  depot 
and  the  walks  around  it  and  the  approaches 
thereto,  and  stops  its  trains  there,  unloads 
its  passengers,  express,  and  baggage,  and 
keeps  its  tickets  on  sale,  then  the  person  at 
the  ticket  window  of  such  depot  may  be  an 
agent,  and  may  be  a  broker,  but  the  knowl- 
edge that  he  is  acting  as  a  broker  must  be 
brought  home  to  the  person  dealing  with 
him,  and  he  must  be  in  fact  a  broker. 

Turner  v.  Great  Northern  R.  Co,  15  Wash. 
213,  46  Pac.  243. 

Common  carriers  cannot,  by  means  of  any 
lease  or  other  contract  for  the  operation  oi 
their  means  of  transportation  or  the  man- 
agement and  control  of  their  tracks  and 
right  of  way,  relieve  themselves  from  lia- 
bility for  violation  of  contracts,  or  the  pub- 


NoTE. — As  to  duty  of  railroad  company  to 
keep  in  safe  condition  platform  connecting 
its  station  with  that  of  another  company,  and 
liability  for  injury  to  passenger  while  on  plat- 
form, though  defect  causing  injury  is  in  that 
portion  of  platform  belonging  to  other  com- 
pany, see  Louisville,  N.  A.  &  C.  R.  Co.  v.  Lucas 
(Ind.)  6  L.  R.  A.  193,  and  note,  as  to  duty  of 
railroad  company  to  keep  its  platforms  and  ap- 
proaches in  safe  condition. 

For  other  cases  In  this  series  as  to  duty  of 
carrier  in  respect  to  condition  of  station  gen- 
erally, see  Walker  v.  Vlcksburg,  S.  &  P.  R.  Co. 
(La.  Ann.)  7  L.  R.  A.  Ill :  Delaware.  L.  &  W. 
R.  Co.  V.  Trautweln  (N.  J.  L.)  7  L.  R.  A.  435  ; 
Pennsylvania  Co.  v.  Marien  (Ind.)  7  L.  R.  A. 
57  L.  R.  A. 


(587  :  Redlgan  v.  Boston  &  M.  R.  Co.  (Mass.) 
14  L.  R.  A.  276;  Johns  v.  Charlotte,  C.  &  A. 
R.  Co.  (S.  C.)  20  L.  R.  A.  520,  and  note:  and 
Jordan  v.  New  York,  N.  H.  &  H.  R.  Co.  (Mass.) 
32  L.  R.  A.  101. 

As  to  liability  for  Injury  caused  by  icy  con- 
dition of  steps  of  elevated  railroad  station,  see 
Kelly  v.  Manhattan  R.  Co.  (N.  Y.)  3  L.  R,  A. 
74.  and  note  as  to  duty  to  furnish  safe  ap- 
proaches, platforms,  etc,  generally. 

For  a  case  holding  that  ticket  agent  of 
union  depot  is  agent  of  a  railroad  company 
using  depot,  for  the  purpose  of  receiving  serv- 
ice of  process,  see  Hilary  v.  Great  Northern 
R.  Co.  (Minn.)  32  L.  R.  A.  448. 
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lie  law,  or  for  torts  committed  by  their  les- 
-sees  or  the  parties  with  whom  they  specially 
•eontract. 

Cogswell  v.  West  Street  d  Jf,  E,  Electric 
Jt.  Co.  5  Wash.  51,  31  Pac.  411;  1  Redf. 
Railways,  5th  ed.  p.  616;  Bennett  v.  Louis- 
ville A  N.  R.  Co.  102  U.  S.  577,  26  L.  ed. 
"235;  Thomas  v.  West  Jersey  R.  Co.  101  U. 
S.  71,  83,  25  L.  ed.  950,  952;  Washington, 
A.  d  O.  R.  Co.  V.  BrotDn,  17  Wall.  445,  21 
L.  ed.  675;  Tewas  d  P.  R.  Co.  v.  Reich  (Tex. 
Civ.  App.)    32  S.  W.  819. 

As  between  the  person  injured  and  the 
lessee  or  occupant,  the  latter  is  liable,  even 
"though  the  landlord  or  lessor  may  also  be 
liable  on  his  covenant  to  keep  in  repair. 

Swords  V.  Edgar,  59  N.  Y.  28,  17  Am. 
Bep.  295. 

The  fact  that  the  Union  Depot  Company 
viras  in  the  hands  of  and  under  the  control 
x»f  a  receiver  cannot  change  the  rule. 

Bennett  v.  Louisville  d  N.  R.  Co.  102  U. 
€.  577,  26  L.  ed.  235;  Pennsylvania  Co.  v. 
Roy,  102  U.  8.  451,  26  L.  ed.  141 ;  Carleton 
^.  Franconia  Iron  d  Steel  Co.  99  Mass.  216; 
Buenemann  v.  St.  Paul,  M.  d  M.  R.  Co.  32 
Minn.  390,  20  N.  W.  379;  Collins  v.  Toledo, 
A.  A.  d  N.  M.  R.  Co.  80  Mich.  390,  45  N. 

IV.  178;  Cross  v.  Lake  Shore  d  M,  8.  R. 
-Co.  69  Mich.  363,  37  N.  W.  361. 

If  it  were  the  duty  of  the  receiver  to  keep 
-the  property  in  a  safe  condition  for  the 
Tpublic  it  was  equally  the  duty  of  the  de- 
fendant and  the  O.  R.  &  N.  Co.,  and  all 
other  companies  using  the  said  premises  to 
•do  the  same.  All  are  jointly  and  severally 
liable  for  the  tort  caused  by  the  negligence 
•of  its  or  their  agent. 

19  Am.  k  Eng.  Enc.  Law,  p.  899;  16 
Am.  &  Eng.  Enc.  Law,  pp.  471-473;  TtCr- 
ner  v.  Great  Northern  R.  Co.  15  Wash. 
«13,  46  Pac.  243;  Montgomery  d  E.  R.  Co. 

V.  Thompson,  77  Ala.  448,  54  Am.  Rep.  72; 
?  Tompkins  v.  Clay  Street  R.  Co.  66  Cal.  163, 

4  Pac.  1165;  1  Rorer,  Railroads,  pp.  477, 
478. 

Messrs.  "Will  H.  Thompson  and  Iff.  J. 
-Oordoa  for  respondent. 

Hadley,  J.,  delivered  the  opinion  of  the 
<court: 

This  is  an  action  for  damages  brought  by 
appellant  against  respondent.  The  com- 
plaint alleges  that  the  respondent  is  in  the 
possession  of  a  certain  depot  and  depot 
l^rounds  within  the  city  of  Spokane,  which 
it  operates  and  controls,  on  the  line  of  its 
railroad  passing  through  said  city;  that  the 
respondent,  for  its  own  convenience,  and 
for  the  convenience  of  its  passengers,  did, 
on  the  13th  day  of  December,  1898,  main- 
tain a  sidewalk  upon  its  said  line  of  road, 
and  in  front  of  said  depot;   that  on  said 

•date  the  respondent  negligently  and  care- 
lessly permitted  snow  and  ice  to  accumulate 
and  remain  upon  said  walk,  and  in  front  of 
said  depot,  and  carelessly  and  negligently 
permitted  its  engines  to  exhaust  steam  upon 
said  snow  and  ice,  and  thereby  caused  said 
sidewalk  to  become  slippery  and  icy  on  top 
of  the  snow,  and  dangerous  to  the  public 
and  persons  having  business  with  respond- 

^7  U  R.  A. 


entat  that  place;  that  at  about  the  hour  of 
6  o'clock  in  the  evening  of  said  day  appel- 
lant, desiring  to  travel  upon  respondent's 
regular  passenger  train  going  east,  went  to 
said  depot  for  the  purpose  of  purchasing  a 
ticket  for  passage  upon  said  train,  and  that 
upon  inquiiv  he  was  informed  by  the  agent 
in  charge  of  the  depot  that  the  train  would 
not  leave  until  the  next  morning,  and  there- 
upon he  purchased  a  ticket  for  passage  over 
respondent's  road  from  Spokane  to  Milan, 
Washington,  and  at  once  left  the  depot  for 
the  purpose  of  going  to  his  lodging  in  the 
city  of  Spokane;  that  while  walking  upon 
said  sidewalk  on  the  depot  groundS  in  a 
careful  manner,  being  compelled  to  walk 
upon  the  snow  and  ice  which  hUd  accumu- 
lated as  aforesaid,  he,  without  any  fault  of 
his  own,  slipped  upon  the  snow  and  ice,  and 
was  violently  thrown  to  the  ground,  falling 
in  such  a  manner  as  to  sprain  and  bruise 
the  ankle  of  his  left  leg  and  break  the  bones 
thereof,  by  reason  whereof  he  was  unable 
to  stand  upon  his  feet»  and  it  became  neces- 
sary that  he  should  be  taken  from  said 
place  to  the  hospital  in  Spokane  for  treat- 
ment, which  was  done;  tliat  the  said  inju- 
ries were  and  are  permanent,  and  by  reason 
thereof  appellant  will  be  permanently  crip- 
pled for  life;  that  he  was  confined  to  his 
room  in  the  hospital  for  about  thirty-five 
days,  and  has  suffered^  and  now  suffers, 
great  physical  and  mental  pain  by  reason 
of  said  injuries,  and  is  thereby  permanently 
disfigured  and  deprived  of  the  power  he 
would  have  had  but  for  said  injuries  to  en- 
gage in  profitable  employment  during  the 
remainder  of  his  life;  wherefore  he  asks  re- 
covery in  damages.  The  answer  of  respond- 
ent denies  the  allegations  of  the  complaint, 
and  further  affirmatively  pleads  contribu- 
tory negligence  on  the  part  of  appellant, 
and  alleges  that  appellant  was  a  trespasser 
upon  the  property  described  in  the  com- 
plaint, and  had  no  right  to  be  thereon  at 
the  time  mentioned  in  the  complaint;  that 
he  was  not  invited  by  the  respondent  to  pass 
along  the  place  where  he  claims  to  have  been 
injured,  and  that  respondent  owed  him  no 
duty  whatever  in  respect  to  any  of  the  mat- 
ters alleged  in  the  complaint;  that  what- 
ever risk  there  may  have  been  or  which  at- 
tended his  passing  along  the  premises  de- 
scribed in  the  complaint,  was  a  risk  which 
the  plaintiff  well  knew,  and  could  have,  by 
the  exercise  of  ordinary  care  and  caution, 
avoided.  The  cause  was  tried  before  a 
jury,  resulting  in  a  verdict  for  respondent. 
Appellant  moved  for  a  new  trial,  which  was 
denied,  and  judgment  was  thereupon  en- 
tered that  appellant  shall  take  nothing  by 
his  said  action,  and  that  respondent  shall 
recover  its  costs.  From  said  judgment  this 
appeal  was  taken. 

Respondent  moves  to  strike  the  state- 
ment of  facts,  for  the  reason,  as  urged,  that 
the  court  has  settled  two  separate  and  com- 
plete statements  which  are  inconsistent  and 
confiicting  with  each  other.  From  the  rec- 
ord it  appears  that  appellant  duly  filed  a 
proposed  statement.  The  evidence  is  not 
set  out  in  the  form  of  questions  and  an- 
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Bwen  as  taken  by  the  stenographer,  hut  is 
set  forth  in  narrative  form,  and  purports 
to  contain  all  the  material  facts,  matters, 
and  proceedings  which  occurred  at  the  trial. 
In  due  time  respondent  filed  what  is  denom- 
inated an  amended  statement  of  facts,  pro- 
posed by  respondent  as  a  substitute  for  the 
original  statement  proposed  by  appellant. 
In  tlie  latter  proposed  statement  toe  evi- 
dence is  also  set  out  in  narrative  form,  and 
purports  to  be  a  complete  statement  of  all 
the  evidence,  and  of  all  that  occurred  at  the 
trial.  The  certificate  of  the  court  is  to  the 
effect  that  the  matters  and  proceedings  em- 
bodied in  the  appellant's  proposed  state- 
ment, and  in  the  responaent's  proposed 
amended  statement,  combined,  are  matters 
and  proceedings  which  occurred  in  the  cause 
and  they  are  made  a  part  of  the  record. 
The  court,  in  its  certificate,  also  refers  to 
the  combined  statements  as  "the  foregoing 
statement,"  thus  treating  them  as  a  unit, 
and  as  comprising  one  statement  in  the 
case.  Respondent  contends  that  appel- 
lant's proposed  statement  ia  distorted,  gar- 
bled, and  incomplete;  and  appellant  makes 
a  like  charge  against  the  amended  state- 
ment proporod  by  respondent.  It  is  mani- 
fest that  this  court  has  no  means  of  deter- 
mining the  accuracy  of  the  respective  con- 
tentions, and  must  rely  upon  the  certificate 
of  the  trial  court.  That  certificate  recites, 
in  effect,  that  the  contents  of  each  of  the 
proposed  statements  are  truthful  accounts 
of  matters  which  occurred  at  the  trial,  and 
both  are  therefore  approved  and  made  a 
part  of  the  record.  It  was  doubtless  the 
court's  view  that  omissions  in  one  proposed 
statement  were  supplied  by  the  otner.  In 
any  events  respondent's  motion  to  strike  the 
whole  statement  as  settled  seems  to  us  in- 
consistent, since  the  motion  includes  re- 
spondent's own  profMsed  amended  state- 
ment, submitted  by  itself  for  certification, 
which  purports  to  be  complete  in  itself,  and 
which  the  court  has  made  a  part  of  the  rec- 
ord. Moreover,  we  are  unable  to  find  in 
the  record  any  objection  made  in  the  court 
below  to  the  signing  of  the  court's  certifi- 
cate as  it  was  signed,  making  both  proposed 
statements  a  part  of  the  record.  For  the 
foregoing  reasons  we  must  treat  that  which 
the  court  has  made  a  part  of  the  record  as 
constituting  the  statement  of  facts  for  the 
case,  and  the  motion  to  strike  is  denied. 

The  assignments  of  error  are  based  upon 
the  court's  instructions,  and  upon  its  re- 
fusal to  instruct  as  reauested  by  appellant. 
Counsel  differ  materially  as  to  the  law  ap- 
plicable to  the  facts  in  issue  in  this  case. 
The  testimony  discloses  that  the  appellant 
is  a  farmer,  who  resides  in  the  country,  17 
miles  distant  from  Spokane.  On  the  day  he 
received  his  injuries  he  drove  a  team  of 
horses  from  his  home  to  Spokane,  expect- 
ing to  attend  to  some  business  there,  attend 
a  lodge  in  Spokane  that  nic^ht,  and  the  next 
day  drive  with  his  team  from  Spokane  to 
Milan,  Washington,  where  he  desired  to  at- 
tend to  some  business.  On  the  way  to  Spo- 
kane one  of  his  horses  became  lame,  and 
upon  reaching  there  he  took  his  team  to  a 
stable  and  decided  to  leave  them  there  and 
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go  to  Milan  the  next  day  by  the  respond- 
ent's railroad.  He  inquired  of  persons  at 
the  stable  at  what  time  the  train  would 
leave  for  Milan,  but  they  were  unable  to 
inform  him.  He  then  went  to  the  depot  to- 
ascertain  the  time  the  train  would  leave. 
He  inquired  of  the  agent  in  charge  at  the- 
depot,  who  informed  him  that  the  train 
would  leave  about  8  o'clock  the  next  morn- 
ing. He  then  asked  the  agent  for  a  ticket 
to  Milan,  and  purchased  from  him  at  that 
time  a  round-trip  ticket  from  Spokane  to 
Milan.  He  immediately  passed  out  of  the 
depot  buildinff,  and  was  returning  by  way 
of  the  sidewalk  before  mentioned  when  he 
received  the  iniuries  aforesaid.  The  evi- 
dence also  disclosed  that  the  depot  and 
grounds  thereto  attached  did  not  belong  to- 
the  respondent  company,  but  did  belong  to 
a  corporation  known  as  the  "Union  Depot 
Company  of  Spokane  Falls."  The  property 
of  the  Union  Depot  Company  consisted  of 
the  depot,  with  platform  and  walks,  and 
some  tracks  and  side  tracks.  At  the  time* 
appellant  received  his  injuries  the  property 
of  the  Union  Depot  Company  was  in  charge- 
of  a  receiver  acting  under  direction  of  the 
United  States  circuit  court.  By  arrange- 
ment between  the  respondent  company  and 
said  receiver/  the  passenger  trains  of  re- 
spondent arrived  and  departed  from  said 
depot,  and  the  passengers,  bamige,  and  ex- 
press matter  of  said  trains  at  Spokane  wer» 
received  and  discharged  at  said  depot.  The 
agent  in  charge,  and  who  sold  appellant  hi» 
ticket,  was  employed  by  the  receiver,  and 
sold  tickets  for  passage  over  respondent'a 
lino  and  also  over  oUier  lines  using  the 
same  depot,  as  well  as  over  all  other  rail- 
way lines  in  the  country.  No  other  agent 
was  stationed  at  said  depot  to  sell  tidkets- 
ovcr  respondent's  line.  The  evidence  is  con- 
flicting as  to  the  condition  of  the  sidewalk 
at  the  time.  Respondent's  witnesses  testi- 
fied that  it  was  kept  clear  of  snow  and  ice,, 
while  appellant's  testimony  is  supnorted  by 
that  of  other  witnesses.  We  will  not  in- 
quire into  this  conflict  of  testimony,  but 
will  leave  that  to  the  jury,  since  it  belongs 
to  them  to  determine  that  matter.  The  ver- 
dict should  not  be  disturbed  unless  it  ap- 
pears that  the  court  has  submitted  the  case 
to  the  jury  under  instructions  which  em- 
body an  erroneous  view  of  the  law. 

It  is  the  contention  of  respondent  that  it. 
was  not  in  possession  or  control  of  the  de- 
pot premises  at  the  time;  that  the  owner- 
ship of  the  premises  was  in  another  com- 
pany, and  the  possession  and  control  there- 
of were  in  a  receiver  of  that  company,. who 
was  operating  it  as  an  independent  prop- 
erly, distinct  from  the  management  and 
opeVation  of  respondent's  railroad;  that  the 
respondent  had  no  agent  in  charge,  and  had 
no  connection  with  the  premises  other  than 
to  receive  and  discharge  at  that  place  its 
passengers,  baggage,  and  express  matter ; 
that  respondent's  duties  and  relations  to  the 
public  and  its  patrons  at  tliat  place  were 
confined  to  the  times  of  the  arrival  and  de- 
parture of  its  trains,  and  that,  since  ap- 
pellant did  not  go  there  with  the  purpose  of 
taking  the  train  at  that  time,  but  only  to 
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ascertain  the  time  the  train  would  leave, 
and  to  purchase  a  ticket  from  the  agent  of 
the  depot  company,  his  business  was  there- 
fore entirely  with  the  depot  company,  and 
no  negligence  can  be  attributed  to  respond- 
ent for  the  condition  of  the  premises  at  that 
time.  It  is  further  urged  that  respondent 
was  under  no  obligation  to  sell  its  own  rail- 
road tickets,  but  had  the  right  to  place  such 
tickets  in  the  hands  of  any  person  or  cor- 
poration, and  that  such  person  or  corpora- 
tion undertaking  the  sale  of  such  tickets 
must  assume  the  duty  of  providing  safe 
premises  for  the  sale  of  the  same,  and  under 
such  circumstances  respondent  is  under  no 
duty  to  a  ticket  purchaser  upon  which  neg- 
ligence as  to  the  condition  of  the  premises 
where  tickets  are  sold  can  be  founded.  This 
▼lew  seems  to  have  been  adopted  by  the  trial 
court.  The  court  gave  the  following  in- 
structions: '^Any  person  or  corporation 
selling  or  offering  to  sell  to  the  general  pub- 
lic any  article,  such  as  a  railroad  ticket,  as- 
aumes  the  duty  of  providing,  during  rea- 
sonable business  hours,  reasonably  safe 
premises  upon  which  to  transact  such  busi- 
ness, ftnd  if  necessary,  reasonably  safe  ways 
to  and  from  said  place  of  business."  "I 
charge  you,  however,  that  the  defendant  did 
not  necessarily  have  to  sell  its  own  railroad 
tickets,  but  had  the  riffht  to  place  its  said 
tickets  for  sale  in  the  hands  of  any  person 
or  corporation  who,  under  such  circumstan- 
ces, would  assume  the  duty  of  providing 
safe  premises  for  the  sale  of  same.  If  you 
should  find  from  the  evidence  that  at  the 
time  plaintiff  was  injured,  if  he  was  in- 
jured, his  only  business  at  said  depot  was 
to  buy  a  railroad  ticket  for  a  trip  on  de- 
fendant's road,  and  you  should  further  find 
from  the  evidence  that  said  tickets  were 
then  and  there  being  sold  by  some  other 
person  or  corporation,  then  and  in  that  case 
the  plaintiff  cannot  recover  from  the  de- 
fendant, and  ^ou  should  find  for  the  defend- 
ant." "A  railway  ticket  is  property  which 
may  be  lawfully  sold  by  anyone  in  whose 
hands  it  is  placed  by  the  railway  company 
with  authority  to  dispose  of  the  same,  and 
the  railway  •  companv  will  not  necessarily 
be  required  to  keep  the  premises  where  such 
persons  may  conclude  to  sell  such  tickets, 
or  the  approaches  to  such  places,  in  repair. 
I  instruct  you  that  the  mere  fact,  if  it  is  a 
fact,  that  the  defendant  railway  company 
allowed  a  receiver  of  the  United  States 
court,  by  himself  or  by  his  agent,  to  have 
possession  of  the  defendant  company's  tick- 
ets, and  to  sell  them  to  persons  desiring  to 
take«passaee  upon  its  railway  line,  would 
not  of  itself  necessarily  make  it  a  duty  of 
the  defendant  railway  company  to  keep  the 
premises  occupied  by  the  receiver  in  the  sale 
of  such  tickets,  or  the  walks  or  approaches 
to  the  place  where  such  tickets  were  so  sold 
by  sucn  receiver  or  his  agents,  in  repair." 
The  foregoing  instructions  would  undoubt- 
edly be  correct  as  applied  to  a  mere  ticket 
broker,  and  to  one  purchasing  from  him 
who  had  knowledge  that  he  was  only  such 
broker.  It  will  be  observed  that  the  in- 
structions are  wanting  in  any  requirement 
that  the  purchaser  snail  have  knowledge 
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that  he  is  dealing  with  a  broker  only. 
One  dealing  with  a  broker,  knowing- 
him  to  be  such  broker  only,  and  as  selling^ 
tickets  upon  his  own  account,  could  cer- 
tainly not  charge  respondent  with  negli- 
gence for  not  providing  safe  premises  at 
Uie  place  where  he  applies  to  purchase  a 
ticket.  Here  is  a  case,  however,  where  a 
railroad  company  uses  a  depot,  the  walks 
around  it,  and  the  approaches  thereto.  It 
stops  its  trains,  unloads  and  receives  its 
passengers,  baggage,  and  express  there,  and 
its  tickets  are  there  kept  on  sale.  Under 
such  circumstances  the  person  at  the  ticket 
window,  and  who  has  charge  of  the  sale  of 
tickets,  may  Ibe  an  agent,  or  he  may  be  a 
mere  broker,  but  knowledge  that  he  is  a 
mere  broker  should  be  brought  home  to  the 
purchaser.  It  is  a  matter  of  common 
knowledge  that  it  is  the  ordinary  rule  for 
a  railroad  company  to  maintain  depots 
whore  its  tickets  are  kept  on  sale  at  a  ticket 
window,  and  one  desiring  to  purchase  a 
ticket  for  passage  over  respondent's  line, 
seeing  some  person  at  the  ticket  window  in 
the  depot  where  respondent's  trains  are  ac- 
commodated, w<^ld  naturally  suppose  that 
such  person  was  the  agent  of  the  company 
whose  tickets  he  was  selline,  and  would  not 
suppose,  without  actual  knowledge,  that 
such  person  was  a  mere  broker,  and  not  the 
agent  of  respondent.  The  above  instruc- 
tions, therefore,  place  the  burden,  upon  the 
ticket  purchaser  and  patron  of  respondent 
to  first  ascertain  whether  he  is  dealing  with 
a  broker  or  an  agent  of  respondent,  oefore 
he  may  assume  that  respondent  is  obligated 
to  furnish  a  safe  approach  to  and  from  its> 
depot  over  which  he  must  travel  when  he 
wishes  to  purchase  a  ticket.  Such  a  rule 
we  do  not  think  is  Just  or  reasonable,  and 
we  therefore  think  the  instructions  errone- 
ous in  the  particular  mentioned.  In  Tur- 
ner Y,  Great  Northern  R.  Co.  15  Wash.  213, 
46  Pac.  243,  it  was  held  that  a  ticket  seller 
in  a  union  depot,  whose  business  it  is  to 
sell  tickets  over  various  lines  of  railway 
whose  trains  enter  and  depart  therefrom,  is 
such  an  acent  of  any  company  furnishing 
tickets  to  be  sold  there  which  are  accepted 
by  the  conductors  of  its  trains  as  its  tick- 
ets, that  the  company  is  bound  by  any  of 
the  declarations  of  such  ticket  seller  as  to. 
the  running  of  its  trains. 

The  evidence  shows,  and  respondent  so- 
concedes  in  its  brief,  that  appellant  went  to 
the  depot  for  the  purpose  of  ascertaining  at 
what  time  the  tram  would  leave,  and  also  to 
purchase  a  ticket.  He  had  made  inquiry 
uptown  as  to  the  train  time,  but»  not  get- 
ting the  desired  information,  what  was 
more  reasonable  than  that  he  should  go  to 
the  depot  from  which  the  train  would  start, 
in  the  expectation  that  someone  representr 
ing  the  respondent  company  would  there 
give  him  authoritative  information?  Again, 
from  whom  could  he  expect  more  accurate 
information  upon  that  subject  than  the  per- 
son at  the  ticket  window?  He  sought  the 
information  from  that  person,  received  it, 
and  then  purchased  his  ticket.  It  is  cer- 
tainly reasonable  that  someone  should  be 
stationed  at  the  place  where  respondent'a 
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trains  arrive  and  depart  to  give  information 
to  the  public  upon  as  important  a  matter 
as  the  time  of  the  arrival  and  departure 
of  trains.  If  the  ticket  agent  was  in  no 
sense  the  agent  of  respondent,  but  only  the 
agent  of  the  receiver  of  the  depot  company, 
then  from  whom  could  appellant  have  pro- 
cured authoritative  information  upon  so 
important  a  subject?  Certainly  the  rela- 
tions of  respondent  to  the  public  must  be 
Duch  that  someone  in  charge  is  authorized 
to  speak,  and  who  can  more  properly  do  so 
than  the  person  who  sells  the  tickets  and  re- 
•ceives  the  money  which  is  the  consideration 
for  the  patron's  passage  over  the  line?  Ap- 
pellant sought  authoritative  information 
which  could  only  be  had  from  someone  hav- 
ing authority  to  speak  for  respondent,  and 
such  a  one  he  miffht  reasonably  expect  he 
would  find  at  the  depot.  To  that  extent,  at 
least,  it  would  seem  that  his  business  at 
the  depot  was  with  respondent  company, 
.and  not  with  the  depot  company,  or  its 
agent,  as  a  ticket  broker.  The  real  ques- 
tion is,  Is  the  respondent  liable  to  its  pa- 
trons for  the  negligence  of  the  Union  Depot 
Company  to  keep  the  premises  used  bv  re- 
spondent reasonably  safe  where  the  depot 
•company  has  control  of  the  premises,  but 
which  by  common  consent  are  used  as  a  de- 
pot for  passenger,  express,  and  baggage 
business  by  the  respondent  company?  As 
bearing  upon  this  subject  the  court  further 
instructed  the  jury  as  follows:  "You  are 
instructed  that  if  you  find  from  the  evi- 
dence in  this  case  that  the  sidewalk  or  plat- 
form upon  which  plaintiff  fell  and  was  in- 
jured, if  you  find  that  he  did  fall  and  was 
injured,  was  at  that  time  in  the  exclusive 
possession  and  control  of  the  receiver  of  the 
United  States  court,  then  your  verdict  must 
be  for  the  defendant.  You  are  instructed 
that  the  gist  of  this  action  is  negligence; 
that  is  to  say,  the  plaintiff  charges  that  the 
•defendant  carelessly  and  negligently  permit- 
ted snow  and  ice  to  accumulate  upon  a  side- 
walk, platform,  or  approach  to  its  depot  in 
the  city  of  Spokane,  and  I  charge  you  that 
unless  you  find  from  the  evidence  that  the 
defendant  was  at  that  time  in  the  posses- 
sion and  control  of  such  sidewalk,  platform, 
or  approach,  then  your  verdict  must  be  for 
the  def^Jldant.  You  are  instructed  that>  to 
entitle  the  plaintiff  tq  recover  in  this  ac- 
tion, it  is  not  enough  that  you  should  be- 
lieve from  the  evidence  that  the  plaintiff, 
at  or  about  the  time  alleged  in  the  com- 
plaint, fell  upon  the  sidewalk,  platform,  or 
approach  mentioned  in  the  complaint  in  this 
action,  and  was  injured  thereby,  unless  you 
further  find  that  the  plaintiff  was  at  that 
time  exercising  ordinary  and  reasonable 
care  for  his  own  safety,  and  also  that  his 
fall  was  a  result  of  the  snow  and  ice  upon 
the  platform  or  approach  at  the  place 
where  the  plaintiff  sustained  such  fall;  and 
also  that  such  sidewalk,  platform,  or  ap- 
proach was,  at  the  time  plaintiff  fell,  with- 
in the  possession  or  under  the  control  of  the 
defendant."  Thus  it  will  be  seen  that  the 
court  left  the  juiy  to  find  for  the  respond- 
ent if  they  found  that  the  premises  were 
under  the  control  of  another,  without  re- 
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gard  to  whether  respondent  used  the  prem- 
ises for  its  depot  purposes.  This,  we  think, 
was  error.  In  Cogstcell  v.  West  Street  d 
N.  E.  Electric  R,  Co.  5  Wash.  4(5,  31  Pac. 
411,  this  court,  at  paee  51,  5  Wash^  and 
page  412,  31  Pac,  said:  "It  is  a  well-es- 
tablished principle  of  the  law  governing 
common  carriers^  which  obtain  certain 
rights  or  franchises  from  the  public  by 
either  special  or  general  legislation  on  the 
part  of  the  state  or  municipal  corporations, 
and  upon  whom  in  return  therefor  are  cast 
the  burden  of  certain  duties,  that  they  can- 
not, by  means  of  any  lease  or  other  contract 
for  the  operation  of  their  means  of  trans- 
portation or  the  management  and  control  of 
their  tracks  and  right  of  way,  relieve  them- 
selves from  liability  for  violation^  of  con- 
tracts or  the  public  law,  or  for  torts  com- 
mitted by  their  lessees  or  the  parties  with 
whom  they  specially  contract."  Again,  on 
pages  62,*  53,  5  Wash.,  and  page  413,  31 
Pac,  the  court  further  said:  "Out  of  a 
great  number  of  cases  which  were  cited  to 
our  attention  by  both  sides,  we  find  but 
two  which  are  directly  pertinent  upon  this 
point  The  first  is  Cunningham  v.  Inter- 
natimcl  R.  Co.  51  Tex.  503,  32  Am.  Rep. 
632.  In  that  case  a  passenger  was  carried 
by  a  construction  train  operated  by  inde- 
pendent contractors  for  the  building  of  the 
road,  without  the  knowledge  of  the  railroad 
company,  and  asainst  its  express  prohibi- 
tion, and  it  was  held  that  the  railroad  com- 
panv  was  not  liable.  The  other  case  is  that 
of  Lakin  v.  Willamette  Valley  d  Coast  R. 
Co.  13  Or.  436,  57  Am.  Rep.  25,  11  Pac. 
68,  which  is  a  case  on  all  fours  with  this 
one,  with  the  exception  that  there  the  rail- 
road was  an  ordinary  steam  railroad.  The 
court  said:  'The  defendant  may  contract 
for  the  construction  of  its  road,  but  it  can- 
not escape  liability  for  injuries  to  passen- 
gers caused  by  the  negligence  of  another 
which  it  permits  or  allows  to  use  its  road 
for  the  purposes  of  traffic.  In  such  case, 
as  regards  the  public,  those  who  operate 
the  road  must  be  r^arded  as  the  agents  of 
the  corporation.  This  doctrine  is  in  ac- 
cordance with  sound  public  policy;  for  it 
would  certainly  be  against  the  public  inter- 
est to  allow,  corporations,  invested  by  the 
state  with  important  franchises  and  privi- 
leges, and  incorporated  to  discharge  a  pub- 
lic duty  as  well  as  to  subserve  a  private 
benefit,  to  shirk  its  responsibilities  or  shift 
its  duties  and  liabilities  to  other,  perhaps, 
irresponsible  parties.  Ebccept  as  author- 
ized by  statute,  it  cannot  relieve  itself  from 
responsibility  for  the  exercise  of  its  corpo- 
rate powers  and  franchises.'  The  two  cases 
referred  to,  it  seems  to  us,  express  the  cor- 
rect principle  applicable  in  such  instances, 
and  under  that  principle  there  was  no  er- 
ror on  the  part  of  the  court  as  to  the  point 
in  discussion."  The  defense  in  the  above 
case  was  that  of  negligence  of  a  construc- 
tion company  employed  to  equip  the  road 
with  electric  appliances,  but  passengers  were 
being  carried  upon  the  same  car  that  car- 
ried the  construction  material,  and  it  was 
held  that  the  company  could  not  be  relieved 
from   liability  because  the  negligence  was 
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primarily  that  of  the  construction  company. 
Culling  from  the  first  quotation  the  state- 
ment of  a  general  principle  which  seems 
particularly  applicahle  here,  we  have  the 
iollowing:  "They  cannot  by  means  of  any 
.  .  .  contract  for  the  operation  of  their 
means  of  transportation  .  .  .  relieve 
themselves  from  liability  for  violations  of 
•contracts  or  the  public  law,  or  for  torts 
-committed  by  .  .  .  the  parties  with 
whom  they  specially  contract."  Respond- 
ent had  a  contract  or  arrangement  with  the 
depot  company  by  which  its  "means  of 
transportation"  were  to  be  operated  upon 
the  depot  premises.  To  these  premises  the 
traveling  public  were  invited  and  induced 
by  respondent,  to  come  and  take  passage 
upon  its  cars.  Whether  it  kept  one  it 
-called  its  own  agent  to  sell  tickets  there  or 
not,  yet  the  fact  remains  that  the  public 
were  invited  and  induced  to  come  there. 
The  tickets  were  there  to  be  sold,  and  the 
•ordinary  traveler  would  expect  to  buy  his 
ticket  upon  those  premises,  and  without 
knowledge  to  the  contrary  would  suppose 
that  in  so  doing  he  was  dealing  directly 
with  respondent  Uirough  its  duly  authorized 
Agent.  For  all  the  purposes  of  operating  its 
means  of  transportation  upon  those  premises 
and  of  dealing  with  the  public  as  is  usual 
at  a  railroad  depot,  the  respondent  was  the 
occupant  of  the  premises,  whatever  may 
have  been  its  contract  or  arrangement  with 
the  depot  company.  In  the  case  of  Ben- 
nett V.  Louisville  d  N.  R.  Co.  102  U.  S.  577, 
£80,  26  L.  ed.  235,  236,  the  court  said: 
^'The  facts  disclosed  by  the  pleadings,  and 
by  the  demurrer  conceded  to  exist,  seem  to 
bring  this  case  within  the  rule — founded  in 
justice  and  necessity,  and  illustrated  in 
many  adjudged  cases  in  the  American 
courts — that  the  owner  or  occupant  of  land 
who,  by  invitation,  express  or  implied,  in- 
duces or  leads  others  to  come  upon  his 
premises  for  any  lawful  purpose,  is  liable 
in  damages  to  such  persons — they  using 
due  care — ^for  injuries  occasioned  by  the  un- 
safe condition  of  the  land  or  its  approaches, 
if  such  condition  was  known  to  him  and  not 
to  them,  and  was  negligently  suffered  to 
exist,  without  timely  notice  to  the  public, 
or  to  those  who  were  likely  to  act  upon 
such  invitation."  There  a  railroad  com- 
pany and  a  steamboat  company  used  the 
same  premises  for  depot  and  landing  pur- 
poses. A  passeneer  in  going  to  take  a 
steamboat  at  night  was  injured  by  reason 
of  negligently  kept  premises.  The  premises 
belonged  to  the  railroad  company,  but  the 
passenger's  business  at  that  particular  time 
was  not  with  the  railroad  company,  but 
with  the  steamboat  company  upon  whose 
steamer  he  then  sought  passage.  The  rail- 
road company  was  held  liable,  within  the 
principle  above  stated,  that  by  invitation, 
express  or  implied,  it  induced  the  pub4ic 
to  come  upon  the  premises.  Likewise  did 
the  respondent  in  this  case,  by  its  relations 
to  the  depot  premises  as  an  occupant  for 
traffic  purposes,  invite  and  induce  its  pa- 
trons to  come  upon  those  premises;  and  it 
therefore  came  within  the  above  rule.  The 
same  principle  would  doubtless  have  been 
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applied  to  the  steamboat  company  in  the 
case  cited  as  an  occupant  and  user  of  the 
premises  for  traffic  purposes,  although  not 
the  owner;  but  the  relief  seems  to  have 
been  sought  against  the  railroad  company 
alone. 

Respondent  is  not  relieved  from  liability 
on  account  of  unsafe  premises  because  the 
premises  may  at  the  time  have  been  under 
the  control  of  a  receiver  of  the  depot  com- 
pany. Respondent  used  the  premises  vol- 
untarily, and  it  became  its  duty  to  provide 
a  reasonably  safe  place  for  its  patrons.  If 
the  receiver  neglected  to  maintain  safe 
premises,  his  negligence  became  the  negli- 
gence of  the  respondent,  because  in  law  he 
was  the  agent  of  respondent,  whose  duty  it 
was  to  maintain  safe  walks  upon  its  depot 
grounds.  In  Pennsylvania  Co,  v.  Roy,  102 
U.  8.  451,,  26  L.  ed.  141,  a  passenger  pur- 
chased from  a  railroad  company  a  ticket 
over  its  line,  and  at  the  same  time  from  a 
palace  car  company  a  ticket  entitling  him 
to  a  berth  in  one  of  its  sleeping  cars  con- 
stituting a  part  of  the  train  of  Uie  railroad 
company.  In  the  course  of  transportation 
he  was  injured  by  the  falling  of  a  berth  in 
the  sleeping  car  in  which  he  was  at  the  time 
riding.  It  was  held  that,  for  the  purposes 
of  the  contract  with  the  railroad  company 
for  transportation,  and  in  view  of  its  obli- 
gation to  use  only  cars  that  were  adequate 
for  safe  conveyance,  the  palace  car  com- 
pany, its  conductor  and  porter,  were  in  law 
the  servants  and  employees  of  the  railroad 
company,  and  that  the  •negligence  of  either 
of  them  as  to  any  matters  involving  the 
safety  or  security  of  passengers  was  that  of 
the  railroad  company.  In  Washington,  A, 
d  O.  R.  Co,  V.  Brown,  17  Wall.  445,  21  L. 
ed.  675,  where  a  railroad  company  was  be- 
ing operated  jointly  by  a  receiver  of  a  part 
of  it  and  by  a  lessee -as  to  the  remaining 
part,  the  railroad  company  was  held  liable 
for  injuries  committed  by  a  servant  of  the 
parties  working  it  upon  the  person  of  a  pas- 
senger whom  such  servant  improperly  ex- 
pelled from  a  car  into  which  the  passenger 
had  entered,  the  railroad  corporation  hav- 
ing allowed  tickets  to  be  issued  in  its  own 
name  in  the  same  form  as  it  had  done  be- 
fore the  road  was  leased,  and  the  passenger, 
for  auffht  that  appeared,  not  knowing  that 
the  railroad  corporation  was  not  itself  man- 
aging the  road.  In  Pennsylvania  Co.  v. 
Eliett,  132  111.  654,  24  N.  E.  559,  it  was  held 
that,  where  a  railway  company  allows  an- 
other company  to  use  and  operate  its  road, 
no  other  negligence  than  that  of  the  corpo- 
ration using  the  track  need  be  alleged  or 
proved  in  order  to  fix  the  liability  of  the 
owner  company.  The  negligence  of  the 
lessee  company  is  treated  the  same  as  its 
own.  In  Montgomery  d  E.  R.  Co.  v. 
Thompson,  77  Ala.  448,  54  Am.  Rep.  72,  it 
was  held  that  all  the  property  of  a  railroad 
company,  including  its  depots  and  adjacent 
yards  and  ground^,  is  its  private  property, 
on  which  no  one  is  invited  or  can  claim  the 
right  to  enter  except  those  persons  who 
have  business  with  the  railroad,  which  class 
embraces,  not  only  passengers,  but  protect- 
ors  and   friend»  attendant  upon  their  de- 
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parture  or  awaiting  their  arrival;  that  to 
the  clasB  of  persons  thus  having  business 
the  railroad  company  is  under  obligation  to 
keep  in  safe  condition  all  parts  of  its  plat- 
forms, with  the  approaches  thereto,  to 
which  the  public  do  or  would  naturally  re- 
sort, and  of  the  portions  of  the  station 
grounds  reasonably  near  to  the  platform 
where  passengers  would  be  likely  to  go,  and 
to  provide  safe  waiting  rooms,  and  to  keep 
the  depot  and  platform  well  lighted  at 
night.  A  building  in  the  city  of  Montgom- 
ery, known  as  the  "Union  Depot,'*  with  the 
yards  or  groimds  annexed,  was  the  property 
of  the  two  railroad  companies  known  as  the 
South  &  North  Alabama  and  the  Louisville 
&  Nashville,  but.  the  Montgomery  &  Eufaula 
Railway  Company,  having  acquired  by  lease 
the  right  to  use  the  property  in  common 
with  the  others  for  the  arrival  and.  depar- 
ture of  its  trains,  with  the  use  of  its  wait- 
ing rooms,  ticket  office,  baggage  room,  etc., 
was  held  to  be  liable  to  passengers  and  the 
public  generally  in  relation  to  the  property 
as  if  it  were  the  owner  in  fee.  It  is  true 
it  was  held  that  the  plaintiff  in  that  case 
could  not  recover  because  of  his  contribu- 
tory negligence,  but  the  principle  announced 
by  the  court  is  particularly  pertinent  to  the 
discussion  here.  It  thus  seems  clear  that, 
as  between  respondent  and  its  patrons  and 
those  having  business  with  it  at  said  depot, 
the  duty  rested  upon  respondent  to  see  that 
the  depot  premises  were  safe  as  fully  as 
though  the  premises  had  been  owned  by  re- 
spondent. That  such  is  the  duty  of  a  rail- 
road company  owning  and  using  the  prem- 
ises there  can  be  no  doubt.  "A  railroad 
corporation  is  bound  to  make  the  ap- 
proaches to  their  own  depots  and  premises 
safe  and  convenient  for  passengers,  and  the 
public  having  business  at  such  premises; 
and  is  bound  to  keep  the  same,  and  their 
landing  places,  in  a  reasonably  safe  condi- 
tion for  the  convenient  use  of  all  who  use 
their  cars  as  a  means  of  conveyance,  and 
others  who  have  a  rightful  occasion  to  re- 
sort there."  1  Rorer,  Railroads,  476. 
Numerous  cases  are  cited  by  the  author. 
8ee  also  Buenemann  v.  8t.  Paul,  M.  d  M.  R. 
Co,  32  Minn.  390,  20  N.  W.  379;  Collins  y. 
Toledo,  A.  A.  d  N,  M,  R.  Co.  80  Mich.  390, 
45  N.  W.  178;  Cross  v.  Lake  Shore  d  M.  S, 
R.  Co.  69  Mich.  363,  37  N.  W.  361;  Texas 
d  P.  R,  Co,  V.  Reich  (Tex.  Civ.  App.)  32  S. 
W.  817. 

We  therefore  think  the  instructions  of  the 
court  heretofore  set  out  were  erroneous  in 
the  particulars  herein  discussed.  The  jury 
should  have  been  instructed  to  the  effect 
that  respondent  is  not  relieved  from  liabil- 
ity by  the  mere  fact  that  another  may  have 
owned  and  controlled  the  depot  premises; 
that  if  the  respondent  used  and  occupied 
the  premises  for  depot  purposes  the  duty 
rested  upon  it  to  see  tliat  such  premises 
were  safe. 

The  judgment  is  therefore  reversed,  |ind 
the  cause  remanded,  with  instructions  to 
the  court  below  to  grant  the  motion  for  a 
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new    trials    with    costs    taxed    against   re- 
spondent. 

ReavlSf   Ch.  J.,  and  Fnllerton,  Diui-> 
bar,  Aitders,  and  White,  JJ.,  concur. 


Henry  GEORGE,  Appt.^ 

9. 

Mary  M.  BUTLER  et  aZ.,  Intervener9^ 

Respts^ 

and 

W.  E.  GAYNOR  et  al.  Defendants. 

(26  Wash.  456.) 

1.  A  crrRntee  of  mortffaffed  premUe» 
who   U   not   obliged  to  pay  tbe   debt 

secured  Is  not  precluded  from  pleading  th» 
statute  of  limitations  against  foreclosure  by 
the  fact  that  the  mortgagor  has  been  con- 
tinuously absent  from  the  state,  so  that  aa 
to  him  the  limitation  period  has  not  ran. 

2.  Tbe  fact  that  a  mortffaffe  i«  irl^en 
to  seoare  payment  of  an  entire  ■«■» 
Which  is  payable  in  Instalments  does  not  pre> 
vent  the  running  of  the  statute  of  HmlU- 
tions  against  each  instalment  as  It  becomea 
due. 

3.  A  covenant  in  a  mortffaffe  to  pay 
the  ^vrhole  debt  will  not  prevent  the  stat- 
ute of  limitations  from  running  against  each. 
Instalment  as  It  becomes  due,  if  the  covenant 
Is  to  pay  according  to  the  terms  of  the  notes 
secured. 

4.  A  pnrchacer  of  mortsaffed  prop- 
erty cannot,  in  the  absence  of  ez«- 
press  contract,  be  charffcd,  in  a  pro- 
ceeding to  foreclose  the  mortgage  against 
him,  with  the  interest  provided  for  by  the 
noteSk  where  the  rate  named  in  the  recorded: 
mortgage  is  much  leas. 

(December  4,  1901.) 

APPEAL  by  plaintiff  from  a  judgment  ot 
the  Superior  Court  for  Snohomish 
County  in  his  favor  for  a  less  amount  than, 
demanded  in  an  action  to  foreclose  a  mort- 
gage.    Affirmed. 

The  facts  are  stated. in  the  opinion. 

Messrs,  WMtnej  A  Headlee,  for  appel- 
lant: 

The  action  to  foreclose  this  mortgage  andi 
each  and  every  part  of  it  was  not  barred 
when  this  action  was  commenced,  even  had; 
the  mortgagor  been  a  resident  and  remained, 
in  the  state  at  all  times  after  its  maturity. 

A  mortgage  is  a  lien  on  real  estate  to  se- 
cure the  payment  of  money. 

Ballinger's  Anno.  Codes  &  Statutes,  %■ 
4622;  Parker  v.  Dacres,  2  Wash.  Terr.  446,. 


Note. — As  to  effect  of  absence  from  the 
state  when  right  of  action  accrues  on  statute 
of  limitations,  see  Stanley  y.  Stanley  (Ohio) 
8  L.  R.  A.  333,  and  note;  Mason  v.  Union 
Mills  Paper  Mfg.  Co.  (Md.)  29  L.  R.  A.  273: 
and  Hogg  v.  Hartley  (W.  Va.)  54  L.  R.  A.  215. 

For  a  case  in  this  series  holding  that  when 
an  action  to  foreclose  a  mortgage  has  become 
barred  by  limitations  as  against  a  purchaser 
who  assumes  the  mortgage  it  is  also  barred  as> 
against  the  mortgagor,  see  Mulvane  T.  Sedg- 
ley  (Kan.)  55  L.  R.  A.  652. 
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7  Pae.  803;  Brundage  ▼.  Home  8av.  d  L. 
Asso.  11  Wash.  286,  39  Pac.  666. 

The  statute  begins  to  run  where  the  mort- 
gage is  given  for  a  lump  sum  payable  at 
-different  times,  and  contains  a  promise  in 
the  mortgage  itself  to  pay  the  whole  debt, 
when  the  whole  debt  is  due. 

At  common  law  so  long  as  the  relation  of 
mortgagor  and  mortgagee  existed  the  stat- 
ute would  not  begin  to  run  in  favor  of 
either. 

Jones.  Mortg.  4th  ed.  8$  1195,  1208,  1211; 
Wood,  Limitation  of  Actions,  SS  224,  22C, 
229. 

No  presumption  of  payment  arises  under 
the  limitations  created  by  the  statutes  of 
the  several  states  in  this  country ;  such  lim- 
itations relate  to  the  remedy  alone.  The 
right  or  obligation  remains  the  same  after 
the  bar  occurs  as  before. 

Wood,  Limitation  of  Actions,  $  222; 
Jones,  Mortg.  4th  ed.  $  1203;  Lord  v,  Mor- 
ris, 18  Cal.  482;  Low  v.  Allen,  26  Cal.  141; 
McCarthy  v.  White,  21  Gal.  503,  82  Am. 
Dec.  754;  Grant  y.  Burr,  54  Gal.  ZOl;  Booth 
▼.  Eoskina,  76  Gal.  271,  17  Pac.  226;  13 
Am.  A:  £ng.  Enc.  Law,  p.  703. 

The  running  of  the  statutory  six  years 
<tn  any  part  due  for  more  than  that  time 
•does  not  satisfy  that  much* of  it;  nor  does 
it  pay  it. 

Moulton  y.  Williama  (Idaho)  55  Pae. 
1019. 

Neither  the  action  to  foreclose  the  mort- 
gage, nor  the  action  on  the  notes,  was  barred, 
t>e«iuse  of  the  absence  of  the  mortgagor 
from  the  state. 

The  statute  of  limitations  never  began  to 
ran  in  this  case  against  the  mortgage  debt 
•or  any  part  of  the  same,  because  of  the  ab- 
sence and  nonresidence,  and  continued  ab- 
«ence  and  nonresidence,  of  the  debtor. 

Ballinger's  Anno.  Godes  &  Statutes,  d 
4808;  Denny  v.  Saytoard,  10  Wash.  431,  39 
Pac.  119;  Weher  v.  Yancy,  7  Wash.  84,  34 
Pac.  473;  Jones,  Mortg.  4th  ed.  §   1202. 

So  long  as  the  debt  as  between  the  orig- 
inal parties  is  kept  alive  the  action  to  fore- 
close the  mortgage  will  never  be  barred. 

Clinton  County  v.  Coa,  37  Iowa,  570; 
Brovm  v.  Hockhold,  49  Iowa,  282;  Mahon 
T.  Cooley,  36  Iowa,  479;  Wateraon  ▼.  Kirk- 
wood,  17  Kan.  9;  Clift  v.  Williams,  20  Ky. 
L.  Rep.  1261,  49  S.  W.  328,  21  Ky.  L.  Rep. 
551,  51  S.  W.  821 ;  Cook  v.  Union  Trust  Co. 
21  Kv.  L.  Rep.  454,  suh  nom.  Cook  v.  Bra- 
mel,  45  L.  R.  A.  212,  51  S.  W.  600;  FletoeU 
len  V.  Cochran,  19  Tex.  Giv.  App.  499,  48  S. 
W.  39;  King  v.  Broum,  80  Tex.  276,  16  S. 
W.  39;  Robertson  v.  Stuhlmiller,  93  Iowa, 
326,  61  N.  W.  986;  Emory  v.  Keighan,  88 
111.  488;  Ewell  v.  Daggs,  108  U.  S.  143,  27 
L.  ed.  682,  2  Sup.  Ct.  Rep.  408;  Schmuoker 
v.  Sihert,  18  Kan.  104,  26  Am.  Rep.  765;  Ft. 
^cott  V.  Schuloiberg,  22  Kan.  668;  Sihert 
V.  Wildei',  16  Kan.  176,  22  Am.  Rep.  280; 
Pears  v.  Wilson,  23  Kan.  346;  Smith  v. 
Perkins,  10  Kan.  App.  577,  63  Pac.  297 ;  Mo- 
Lane  ▼.  Allison,  7  Kan.  App.  263,  53  Pac. 
782;  Balch  v.  Arnold,  9  Wyo.  17.  69  Pac. 
438;  Law  v.  Spcnce  (Idaho)  48  Pac.  283; 
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Meyer  v.  Pruyn,  7  Paige,  465,  34  Am.  Dec. 
355. 

Having  notice  of  the  mortgage,  the  pur- 
chaser is  presumed  to  have  notice  of  its  con- 
tents. 

Wade,  Law  of  Notice,  2d  ed.  $  15 ;  1  War- 
velle.  Vendors,  pp.  269,  270;  Acer  v.  West- 
cott,  46  N.  Y.  384,  7  Am.  Rep.  355;  Reeder 
V.  Barr,  4  Ohio,  446,  22  Am.  Dec.  762;  Gib- 
son V.  Winslow,  46  Pa.  380,  84  Am.  Dec. 
552. 

Mr,  Fraaois  H.  Brownell,  for  respond- 
ents: 

A  mortgage  does  not  pass  the  fee.  It  is 
a  mere  Hen  upon  the  land. 

Brundage  v.  Home  8av.  d  L,  Asso.  11 
Wash.  284,  39  Pac.  666. 

The  mortgage  follows  the  note  or  notes  to 
secure  which  it  is  given. 

Any  defense  to  the  notes  is  a  defense  like- 
wise to  the  mortgage,  and  when  the  notes 
become  barred  by  the  statute  of  limitations 
the  mortgage  is  likewise  barred. 

Lord  V.  Morris,  18  Gal.  482;  Duty  v.  Gra- 
ham, 12  Tex.  427,  62  Am.  Dec.  534;  Gower 
V.  Winchester,  33  Iowa,  303;  Kyger  v.  Ry- 
ley,  2  Neb.  28;  Emory  v.  Keighan,  88  111. 
482;  Jones,  Mortg.  %  1207. 

A  mortgage  becomes  outlawed  when  the 
note  is  outlawed. 

Damon  v.  Leque,  17  Wash.  573.  50  Pac. 
485;  Stubblefield  v.  McAuliff,  20  Wash.  442, 
55  Pac.  637. 

Statutes  of  limitation  apply  equally  to 
promissory  notes  payable  in  instalments  and 
to  mortgages  given  to  secure  notes  payable 
at  separate  times. 

Wood,  Limitation  of  Actions,  $  224,  p. 
464;  Parker  v.  Banks,  79  N.  G.  480;  Bush 
V.  Stmoell,  71  Pa.  208,  10  Am.  Rep.  694;  13 
Am.  &  £ng.  Enc.  Law,  p.  725. 

Suspension  of  the  statute  as  to  Gaynor 
does  not  likewise  suspend  it  as  to  these  re- 
spondents, who  bought  his  interest  in  the 
mortgaged  land,  and  as  against  whom,  there- 
fore, an  entirely  different  cause  of  action 
exists. 

Anderson  ▼.  Baxter,  4  Or.  106;  Fowler  v. 
Wood,  78  Hun,  304,  28  N.  Y.  Supp.  976;  Da- 
vis V.  Clark,  68  Kan.  454,  49  Pac.  665;  Wood 
V.  Goodfellow,  43  Gal.  186;  Damon  v.  Leque, 
17  Wash.  573,  50  Pac.  485;  Stubblefield  Y. 
McAulilf,  20  Wash.  442,  65  Pac.  637. 

Subsequent  purchasers  are  only  bound  to 
pay  the  rate  of  interest  stipulated  in  the 
mortgage  as  recorded. 

Whittacre  v.  Fuller,  5  Minn.  503,  Gil. 
401;  Jones,  Mortg.  4th  ed.  §  565;  Gardner 
V.  Emerson,  40  111.  296;  Gilchrist  v.  Gough, 
63  Ind.  576,  30  Am.  Rep.  250;  20  Am.  &, 
Eng.  Enc.  Law,  p.  599;  Ritchie  v.  Griffiths, 
1  Wash.  429,  12  L.  R.  A.  384,  25  Pac.  341; 
Howard  v.  Shaw,  10  Wash.  151,  38  Pac. 
746. 

Hadlej,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  foreclosing  a  mortgage. 
It  appears  by  the  complaint  that  on  the 
16th  day  of  February,  1892,  the  defendant 
W.  E.  Gaynor  executed  and  delivered  to  Wy- 
att  J.  Rucker  and  Bethel  J.  Rucker  certain 
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promissory  notes  as  follows:  One  note  for 
$3,000,  due  eighteen  months  after  date;  and 
one  for  $1,666.67,  due  two  years  after  date. 
By  the  terms  of  the  notes  each  drew  inter- 
est at  the  rate  of  8  per  cent  per  annum 
from  date  until  maturity,  and  after  matur- 
ity at  the  rate  of  3  per  cent  per  month,  pay- 
able monthly.  On  the  same  day  the  notes 
were  executed  the  said  defendant  executed 
a  mortgage  upon  certain  real  estate  in  the 
city  of  Everett  to  secure  the  payment  of  the 
notes.  No  part  of  said  notes  has  been  paid 
except  the  sum  of  $583.34,  which  was  paid 
upon  the  last-mentioned  note  on  the  24th 
day  of  February,  1894.  It  is  alleged  that  on 
the  12th  day  of  November,  1895,  the  said 
payees  and  mortgagees  assigned  and  trans- 
ferred the  said  notes  and  mortgage  to  the 
plaintiff  in  this  suit,  and  that  he  is  now  the 
holder  thereof.  The  complaint  alleges  that 
the  defendant  Oaynor,  the  maker  of  said 
notes  and  mortgage,  was  absent  from'  the 
state  of  Washington  at  the  time  said  notes 
became  due,  and  that  he  has  not  returned 
to  this  state  since  right  of  action  upon  the 
notes  and  mortgage  accrued.  The  respond- 
ents Lucy  A.  Friedlieb  and  Mary  M.  Butler 
subsequently,  by  deed,  became  the  owners 
of  separate  portions  of  the  mortgaged  prem- 
ises. Said  respondents  demurred  to  the  com- 
plaint by  way  of  general  demurrer,  and  also 
by  way  of  interposing  the  statute  of  limita- 
tions. The  demurrer  was  by  the  court  over- 
ruled. Respondents  then  answered  the 
complaint,  denying  certain  allegations  there- 
in, and  alleged  affirmatively,  among  other 
things,  their  ownership  of  portions  of  the 
mortgaged  premises,  and  that  the  action  was 
not  commenced  Ai^ithin  the  time  limited  by 
law  as  to  said  $3,000  note,  in  that  no  pay- 
ments were  ever  made  upon  said  note,  and 
more  than  six  years  elapsed  since  the  ma- 
turity thereof  before  this  action  was  com- 
menced. The  reply  denies  the  affirmative 
allegations  of  the  answer.  Upon  these  is- 
sues the  cause  was  tried  by  the  court,  and 
decree  entered  denying  any  recovery  on  the 
said  $3,000  obligation,  and  granting  a  recov- 
ery upon  the  other  note  for  the  amount  of 
its  face  less  the  said  payment  thereon,  with 
interest  computed  at  the  rate  of  8  per  cent 
per  annum  until  the  date  of  the  decree.  The 
plaintiff  appeals,  and  assigns  as  error :  ( 1 ) 
That  the  court  erred  in  refusing  to  allow  the 
full  amount  of  said  $3,000  note,  together 
with  8  per  cent  per  annum  interest,  and  3 
per  cent  per  month  thereafter,  compoimded; 
(2)  that  the  court  erred  in  refusing  to  al- 
Idw  upon  the  other  note  interest  at  3  per 
cent  per  month,  compounded  after  matur- 
ity; (3)  that  the  court  erred  in  concluding, 
as  a  matter  of  law,  that  appellant  was  not 
entitled  to  have  his  mortgage  foreclosed  for 
the  principal  and  interest  due  on  the  $3,000 
note. 

The  $3,000  note  matured  August  16,  1893, 
and  the  other  one  nratured  February  16, 
1894.  On  the  16th  day  of  August,  1899,  six 
years  had  elapsed  since  the  maturity  of  the 
$3,000  note,  and  on  the  16th  day  of  Febru- 
ary, 1900,  a  like  period  had  elapsed  since  the 
maturity  of  the  other  one.  This  action  ap- 
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pears  to  have  been  commenced  between  the 
two  last-mentioned  dates.  ■  It  is  clear  that 
under  any  view  of  the  statute  of  limitations 
the  smaller  note  was  not  barred  at  the  time 
this  suit  was  commenced,  and  the  right  of 
action  to  foreclose  the  mortgage,  as  far  as- 
said  note  was  concerned,  was  not  barred- 
Appellant  urges  that  the  $3,000  note  was  not 
barred  by  reason  of  the  absence  of  the  maker- 
of  the  note  from  this  state.  It  is  true,  un- 
der the  showing  in  this  record  the  note  was- 
not  barred  as  to  Gaynor,  the  maker,  and  con- 
sequently the  right  of  action  to  foreclose  the- 
mortgage  was  not  barred  if  Gaynor  had  re- 
mained the  owner  of  the  mortgaged  prem- 
ises. Respondents  are,  however,  subsequent 
grantees  of  the  mortgaged  premises,  and  they^ 
have  interposed  the  j^lea  of  the  statute  of 
limitations  as  to  a  right  of  action  against 
them  for  the  foreclosure  of  the  mortgage. 

The  principal  question  involved  here  is. 
Can  the  subsequent  grantee  of  a  mortgagor 
not  obligated  to  pay  the  debt  plead  the  stat- 
ute of  limitations  against  an  action  to  fore- 
close a  mortgage  when  the  statute  has  not 
run,  as  against  the  mortgagor  and  maker 
of  the  note  secured  by  the  mortgage,  by  rea- 
son of  his  continued  absence  from  the  state  T 
This  precise  question  seems  never  to  have 
been  directly  pasbed  upon  by  this  court. 
The  relation  of  a  subsequent  grantee  of  a 
mortgagor  to  the  running  of  the  statute  of 
limitations  has  not  been  the  subject  of  har- 
monious decision  among  the  courts  that 
have  considered  it.  Certain  phases  of  the 
subject  have  heretofore  been  considered  by 
this  court.  In  Damon  v.  Leque,  17  Wash. 
573,  50  Pac.  485,  a  subsequent  execution 
purchaser  under  a  judgment  against  the 
mortgagor  was  made  a  party  defendant  in 
an  ad^ion  which  was  held  to  be  one  in  fore- 
closure. The  court  in  that  case  said:  "The 
case  turns  upon  the  question  of  the  right 
of  the  mortgagor  to  revive  the  mortgage 
after  the  bar  of  the  statute  had  become  com- 
plete as  against  another  party  who  had  pur- 
chased the  lands,  but  was  not  obligatea  to- 
pay  the  debt.  The  authorities  are  conflict- 
ing upon  this  question,  but  the  great  weight 
sustains  the  defendants  on  the  proposition. 
The  mortgagor  could  no  '  more  revive  the 
mortgage  in  such  a  case  than  he  could  give 
a  new  mortgage  upon  the  land."  Again,  in 
the  case  of  Stubhlefield  v.  McAuliff,  20^ 
Wash.  442,  55  Pac.  637,  it  was  held  that» 
where  a  note  was  secured  by  a  mortgage  exe- 
cuted by  a  man  and  wife  upon  community 
realty,  payments  of  principal  or  interest 
thereon  made  by  the  husband  without  the 
authority  of  the  wife,  after  maturity,  will 
not  extend  the  time  of  the  running  of  the 
statute  of  limitations  as  against  the  wife. 
The  theory  upon  which  the  first  case  was  de- 
cided was  that,  when  the  right  of  action 
as  against  the  debt  secured  by  the  mortgage 
is  barred,  the  right  of  action  upon  the  mort- 
gage itself  is  also  barred.  The  latter  case 
was  decided  upon  the  theory  that  part  pay- 
ment by  one  person,  being  equivalent  to  a 
new  contract  based  upon  an  old  considera- 
tion upon  which  a  cause  of  action  accrue» 
at  the  time  of  payment,  binds  only  the  per-  . 
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son  making  the  payment,  or  one  whom  he 
has  authority  to  oind  bv  a  new  contract  to 
pay  the  balance.  In  tke  case  of  Presby- 
terian Bd.  of  Church  Erection  Fund  v.  First 
Presby,  Church,  19  Wash.  466,  53  Pac.  671, 
the  opinion  contains  a  statement  that  may 
upon  first  reading  appear  to  put  the  case  in 
conflict  with  Damon  v.  Leque,  17  Wash. 
573,  50  Pac.  486,  which  had  been  previously 
decided.  A  similar  state  of  facts  existed  in 
the  two  cases.  In  the  later  case  the  gran- 
tee of  the  mortgagor  sought  to  raise  the  de- 
fense of  the  statute  of  limitations  in  this 
court.  The  defense  had  not  been  pleaded  in 
the  court  below  by  way  of  answer,  and  the 
demurrer  was  only  upon  the  ground  that 
the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  It  was  held 
that,  when  the  attention  of  the  court  is  in- 
tended to  be  directed  to  the  subject  of  the 
statute  of  limitations  by  way  of  demurrer, 
it  must  be  so  specially  designated  in  the 
demurrer;  that  being  a  distinct  and  sepa- 
rate ground  of  demurrer  as  provided  by 
statute.  In  discussing  this  subject  the  (pin- 
ion states:  "In  the  first  place,  a  pleading 
of  the  statute  of  limitations  is  a  privilege 
which  is  accorded  by  the  law  to  the  defend- 
ant,— in  this  case  the  Presbyterian  Church, 
— and  it  can  avail  itself  of  that  privilege, 
or  answer  upon  the  merits,  or  default,  just 
as  it  pleases.  It  is  not  a  right  which  de- 
fendant Walter  Morgan  can  receive  the  ben- 
efit of."  The  further  discussion  of  the  sub- 
ject, however,  shows  clearly  that  the  court 
did  not  adjudicate  the  question  of  the  stat- 
ute of  limitations,  for  the  reason  that  it 
was  not  raised  in  the  record.  The  case  was 
in  fact  determined  upon  other  grounds. 
There  is,  therefore,  no  conflict  between  that 
case  and  Damon  v.  Leqtie.  On  the  author- 
ity of  the  latter  case  it  must  be  considered, 
therefore,  at  the  outset  of  the  consideration 
of  this  subject  as  settled  by  this  court,  that, 
when  a  debt  secured  by  a  mortgage  is  barred 
by  the  statute  of  limitations,  the  mortgage 
is  also  barred,  and  the  mortgage  cannot  be 
revived  by  the  act  of  the  mortgagor  as 
against  a  subsequent  grantee  without  his 
consent,  lot  the  case  at  bar  the  full  statu- 
tory period  had  run  against  the  mortgage 
debt  if  the  debtor  had  remained  within  the 
state.  Section  4808,  2  ^Ballinger's  Anno. 
Codes  k  Statutes,  provides  as  follows:  "If 
the  cause  of  action  shaH  accrue  against  any 
person  who  shall  be  out  of  the  state  or  con- 
cealed therein,  such  action  may  be  com- 
menced within  the  terms  herein  respectively 
limited  after  the  return  of  such  person  into 
the  state,  or  after  the  time  of  such  conceal- 
ment; and  if,  after  such  cause  of  action 
shall  have  accrued,  such  person  shall  de- 
part from  and  reside  out  of  this  state,  or 
conceal  himself,  the  time  of  his  absence  or 
concealment  shall  not  be  deemed  or  taken 
as  any  part  of  the  time  limited  for  the  com- 
mencement of  such  action."  By  reason  of 
the  above  provision  the  operation  of  thr 
statute  of  limitations  was  suspended  during 
the  absence  of  the  debtor  from  the  state 
and  it  is  therefore  clear  that  the  right  of 
action  against  him  is  not  barred.  The  stat- 
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ute  having  been  suspended  as  to  the  right 
of  action  against  the  debtor,  was  it  for  that 
reason  suspended  as  to  the  right  of  action 
upon  the  mortgage  against  the  subsequent 
grantee  of  the  mortgaged  land?  The  rule> 
adopted  by  this  court,  as  far  as  it  has  passed 
upon  the  right  of  a  grantee  to  interpose  the 
defense  of  the  statute  of  limitations  against 
an  action  to  foreclose  a  mortgage,  seems  to 
be  in  harmony  with  that  adopted  by  the  su- 
preme court  of  California.  In  Wood  v. 
Ooodfclloto,  43  Cal.  186,  a  question  similar 
to  the  one  involved  here  was  under  consid- 
eration. The  court  there  held  that  there  ia 
no  difference  in  principle  between  the  sus- 
pension of  the  running  of  the  statute  of  lim- 
itations resulting  from  an  express  waiver 
and  one  caused  by  voluntary  act  in  absent- 
ing one's  self  from  the  state.  In  order  that 
the  views  and  reasoning  of  the  California 
court  may  more  fully  appear,  we  quote  ex- 
tensively from  the  opinion  in  said  case,  aa 
follows:  "If  Goodfellow  still  held  the 
equity  of  redemption,  and  if  the  action  waa 
against  him  alone,  it  is  evident  his  absence 
from  the  state  would  afford  a  sufficient  an- 
swer to  the  plea  of  the  statute  of  limita- 
tions. So  long  as  he  retained  the  equity  of 
redemption,  and  no  other  rights  had  inter- 
vened by  reason  of  subsequent  liens  or  en- 
cumbrances, he  had  the  power,  by  written 
stipulation,  under  the  statute,  to  extend  the 
time  within  which  the  debt  should  not  be- 
barred,  or  he  might  suspend  the  running  of 
the  statute  by  his  absence  from  the  state. 
So  long  as  his  rights  only  were  to  be  af- 
fected, it  was  within  his  power  to  suspend 
the  operation  of  the  statute  either  by  a 
written  stipulation  or  bv  absenting  himself 
from  the  state.  But  this  court  has  repeat- 
edly decided  that  as  against  subsequent  en- 
cumbrancers, or  a  subsequent  holder  of  the 
equity  of  redemption,  the  mortgagor  has  no- 
power  by  stipulation  to  prolong  the  time  of 
payment,  or  in  any  manner  increase  the  bur- 
dens on  the  mortgaged  premises.  Lord  v. 
Morris,  18  Cal.  482;  McCarthy  v.  White^ 
21  Cal.  496,  82  Am.  Dec.  764;  Lent  v.  Mor- 
Hll,  26  Cal.  500;  Low  v.  Allen,  26  Cal.  141; 
Lent  V.  Shear,  28  Cal.  361 ;  Barber  v.  Ba- 
bel, 36  Cal.  11;  Sichel  v.  Carrillo,  42  CaL 
493.  .  .  .  The  argument  [of  counsel] 
assumes  that  a  subsequent  holder  of  the 
equity  of  redemption  or  a  subsequent  en- 
cumbrancer stands  in  the  shoes  of  the  mort- 
gagor, and  cannot  invoke  the  aid  of  the  stat- 
ute in  the  given  case,  because  he  could  not» 
But  it  is  the  settled  doctrine  of  this  court,. 
IS  will  be  seen  from  the  authorities  above- 
?ited,  that  when  third  persons  have  subse- 
quently acquired  interests  in  the  mortgaged 
nroperty  they  may  invoke  the  aid  of  the- 
statute  as  against  the  mortgage,  even  though 
the  mortgagor,  as  between  himself  and  the- 
mortgagee,  may  have  waived  its  protection; 
\nd  we  see  no  difference  in  principle  be- 
tween a  suspension  of  the  running  of  the- 
statute  resulting  from  an  exptess  waiver  and 
me  caused  by  his  voluntary  act  in  absenting- 
limself  from  the  state.  In  either  case  it  ia 
the  sole  act  of  the  mortgagor,  performed  at 
a  time  when  he  had  lost  his  rightful -control 
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over  the  property,  and  when  other  interests 
had  intervened,  which  ought  not  to  be  de- 
pendent for  their  protection  on  the  conduct 
•of  the  mortgagor.  When  the  mortgagor  has 
parted  with  his  title  to  the  property,  and 
•ceased  to  have  any  interest  therein,  those 
who  have  succeeded  to  his  rights  stand  in 
the  same  relation  to  the  mortgagee  as  if 
they  had  originally  made  the  mortgage  on 
their  own  property  to  secure  the  debt  of  the 
mortgagor.  The  mortgagor  has  no  interest 
in  the  property,  nor  are  they  under  obliga- 
tion to  pay  his  debt  Their  property,  how- 
ever, is  bound  as  collateral  security  for  its 
payment,  under  the  mortgage,  which  is  a 
contract  in  writing,  by  which  the  property 
is  pledged  as  a  security  for  the  debt.  The 
mortgage,  in  such  a  case,  has  the  same  effect 
in  law  as  if  it  had  been  originally  made, 
«s  a  separate  instrument,  by  the  parties  suc- 
ceeding to  the  rights  of  the  mortgagor  to 
secure  his  debt."  In  Anderson  v.  Baxter,  4 
Or.  105,  a  similar  rule  was  announced.  The 
court  in  that  case  observed:  "If  the  relief 
sought  had  been  a  decree  in  personam,  the 
analogy  would  be  sufficiently  complete,  and 
the  period  of  such  absence  not  be  included 
as  any  part  of  the  time  limited.  Such  ab- 
fience  in  that  case  would  suspend,  or  at  least 
affect,  the  party's  remedy,  which  is  the  only 
reason  for  the  exception.  In  this  case  the 
plaintiff  can  claim  no  remedy,  except  to 
nave  the  property  in  question  adjudged  to 
be  sold  to  satisfy  the  debt  secured  thereby. 
It  was,  in  effect,  a  proceeding  in  rem,  and 
the  absence  of  the  mortgagors  did  not  in- 
terfere with  the  prosecution  of  his  remedy, 
^  or  render  it  less  effectual.  If  the  absence 
'  of  the  mortgagors  in  this  case  prevented  the 
statute  of  limitations  from  running,  then 
the  same  result  would  have  followed  if  the 
premises  had  been  sold  to  defendant  the 
next  day  after  the  execution  of  the  mort- 
age, and  he  had  gone  into  possession  and 
remained  in  possession  thereof;  and  in  fact 
the  statute  would  never  run  so  long  as  the 
mortgagors  should  remain  away  from  the 
atate.  Where  a  personal  obligation  is 
-sought  to  be  enforced,  the  provisions  of 
[Civil  Code  Proc]  §  16,  referred  to, 
would  \indoubtedly  apply;  but  where  the 
only  remedy  is  against  the  property,  which 
has  a  fixed  situs,  the  construction  contended 
for  would  be  unreasonable."  It  is  suggest- 
ed that  the  last-named  case  should  be  dis- 
tinguished, because  the  remedy  there  was 
against  the  land  alone,  there  being  no  per- 
sonal obligation  to  pay  the  debt;  and  that, 
when  the  mortgagor  had  conveyed  the  prop- 
erty, there  was  no  longer  any  cause  of  ac- 
tion against  him,  and  necessarily,  his  ab- 
sence from  the  state  could  not  affect  the 
running  of  the  statute.  We  are  not,  how- 
ever, impressed  with  the  distinction  sought 
to  be  made.  If  a  personal  obligation  exists, 
and  the  maker  thereof  leaves  the  state,  the 
remedy  under  the  mortgage  remains  against 
the  property,  and  may  be  enforced  at  any 
time  when  the  obligation  is  due.  It  is  witii 
this  remedy  against  the  property  alone  tliat 
tlie  grantee  of  the  mortgaged  premises  is 
concerned.     It  is  further  suggested  that  the 


case  of  Anderson  v.  Bawier,  4  Or.  105,  is  in- 
consistent with  Cross  v.  Allen,  141  U.  S. 
528,  36  L.  ed.  843,  12  Sup.  Ct.  Rep.  67, 
which  was  a  case  that  went  up  to  the  Su- 
preme Court  of  the  United  States  from  Ore- 
gon, and  involved  the  consideration  of  the 
laws  of  Oregon  on  certain  phases  of  the 
statute  of  limitations.  The  supreme  court 
of  Oregon  had  determined  that  under  the 
statutes  of  that  state  a  payment  made  upon 
a  note  after  maturity  by  one  joint  obligor 
had  the  effect  to  bind  the  co-obligor  or  sure- 
ty, and  the  question  before  the  Supreme 
Court  of  the  United  States  was  the  effect 
of  the  state  law  as  construed  by  the  supreme 
court  of  the  state.  We  do  not  see  that  the 
cases  are  necessarily  inconsistent.  Cross  v, 
Allen  involved  the  question  of  the  power  of 
one  obligor  by  his  act  to  continue  an  ob- 
ligation a^inst  a  co-obligor,  who  was  bound 
equally  with  himself  on  the  original  obli- 
gation. But  in  Anderson  v.  Bawter  the 
question  was  whether  the  act  of  the  debtor 
in  absenting  himself  from  the  state  could 
affect  the  rights  of  one  who  was  never  in 
any  way  bound  with  him  on  an  obligation. 
The  difference  was  such  that  the  supreme 
court  of  Oregon  might  adopt  the  two  views 
as  applied  to  the  different  facts  without  any 
inconsistency.  This  court,  in  Stubhlefield 
v:  McAuHff,  20  Wash.  442,  55  Pac.  637,  de- 
clined to  follow  Cross  V.  Allen,  as  declaring 
a  rule  applicable  to  this  state.  In  Fowler 
V.  Wood,  78  Hun,  304,  28  N.  Y.  Supp.  976, 
the  supreme  court  of  New  York  seems  to 
have  announced  a  rule  in  harmony  with  the 
California  and  Oregon  cases.  The  opinion 
says:  "Nothing  appears  in  the  evidence  to 
arrest  the  operation  of  the  statute  as  to  the 
appellant,  except  the  fact  that  before  the 
expiration  of  twenty  years  Ferris  removed 
from  the  state.  This  act  suspended  the 
running  of  the  statute  as  against  him. 
Whether  it  also  suspended  the  statute  as 
to  the  cause  of  action  against  the  owner  of 
the  mortgaged  property  is  a  question  that, 
so  far  as  my  examination  goes,  has  not, 
prior  to  this  case,  been  decided  in  this  state. 
.  .  .  The  Code  of  Civil  Procedure  pro- 
vides (§  381)  that  an  action  upon  a  sealed 
instrument  must  be  commenced  within 
twenty  years  after  the  cause  of  action  ac- 
crued; hut  if,  after  a  cause  of  action  has 
accrued  against  the  person,  he  departs  from 
the  state,  etc.,  the  time  of  his  absence  is  not 
a  part  of  the  time  limited  for  the  commence- 
ment of  the  action.  (8  401.)  This  provi- 
sion very  plainly  has  reference  solely  to  a 
cause  of  action  against  the  person  who  de- 
parts from  the  state.  It  does  not  suspend 
the  operation  of  the  statute  as  to  a  person 
liable  on  the  same  cause  of  action,  who  con- 
tinues to  reside  within  the  state;  nor  was 
it  intended  to  extend  the  time  generally 
within  which  an  action  might  be  brought 
for  the  debt  or  the  enforcement  of  a.  secur- 
ity collateral  to  the  debt.  It  affects  the 
remedy  solely  against  the  person  who  de- 
parts from  the  state."  We  are  not  aware 
that  the  above  case  was  ever  reviewed  by 
the  court  of  appeals  of  New  York.  We  are 
aware,   as   heretofore   indicated,   that  some 


1901. 


GbORGB  ▼.   BUTLBK. 


401 


•other  courts  have  adopted  a  different  rule 
from  that  announced  in  the  above  cases. 
But  viewine  the  subject^  as  we  do,  in  con- 
nection with  prior  decisions  of  this  court, 
"we  do  not  fina  it  necessary  to  review  those 
-cases  here.  This*  court  having  already 
adopted  the  same  view  as  that  of  the  su- 
preme court  of  California, — that  a  debtor 
<cannot  revive  a  debt  once  barred  as  against 
M,  subsequent  grantee  of  mortgaged  premises 
>vitbout  hia  due  consent  thereto, — we  are 
•disposed  to  adopt  here  the  reasoning  of  that 
court  in  Wood  v.  Ooodfelloto,  43  Gal.  185, 
as  applied  to  the  effect  of  the  mortgagor's 
absence  from  the  state  upon  the  running  of 
the  statute  of  limitations.  It  is  there  held, 
as  shown  above,  that  there  is  no  difference 
in  principle  between  a  suspension  of  the 
statute  by  express  waiver  and  that  caused 
i>y  the  mortgagor's  voluntary  act  in  absent- 
ing himself  from  the  state;  that  in  eitJier 
case  it  is  the  sole  act  of  the  mortgagor,  per- 
formed at  a  time  when  he  had  lost  his 
rightful  control  over  the  property,  and  when 
•other  interests  had  intervened,  which  ought 
not  to  be  dependent  for  their  protection  upon 
the  conduct  of  the  mortgagor.  This  is  an 
action  to  foreclose  a  mortgage,  and  it  there- 
fore comes  within  the  provisions  of  2  Bal- 
linger's  Anno.  Codes  k  Statutes,  |  4798, 
subd.  2,  which  limits  the  period  to  six  years 
for  bringing  "an  action  upon  a  contract  in 
writing  or  liability,  express  or  implied,  aris- 
ing out  of  a  written  agreement."  More  than 
six  years  having  elapsed  between  the  date 
of  the  $3,000  note  and  the  commencement  of 
this  suit,  the  action  is  therefore  barred  as 
to  the  amount  represented  by  said  note,  un- 
less, for  further  reasons  urged,  it  is  excused 
from  the  operation  of  the  statute.  These  we 
will  now  examine. 

Appellant  further  urges  that  this  mort- 
^ge  was  given  to  secure  the  payment  of  an 
entire  sum,  payable  by  instalments,  and  thatt 
the  action  upon  the  mortgage  is  not  barred 
as  to  any  portion  of  the  debt  until  the  stat- 
ute has  fully  run  against  the  last  instal- 
ment. It  is  also  suggested  that  the  mort- 
gage contains  a  covenant  to  pay  the  whole 
debt.     The  covenant  is,  however,  limited  to 

Syment  according  to  the  terms  of  the  notes, 
this  state  a  mortgage  is  a  mere  lien  upon 
the  land  to  secure  the  payment  of  the  debt. 
The  debt  secured  in  this  case  was  evidenced 
"by  certain  promissory  notes  or  obligations 
described  in  the  mortgage,  which  severally 
matured  at  different  times.  Each  note  was 
the  foundation  for  a  separate  cause  of  ac- 
tion, and  suit  might  have  been  brought  upon 
each  note  as  it  matured  without  foreclosure. 
or  the  mortgage  might  have  been  foreclosed 
as  to  each  note  at  any  time  after  its  ma- 
turity. 2  Ballinger's  Anno.  Codes  and  Stat- 
utes, i  4706,  provides:  "Actions  can  only 
t>e  commenced  within  the  periods  herein  pre- 
scribed after  the  cause  of  action  shall  have 
accrued."  We  think  the  rule  of  limitation 
must  be  held  to  apply  to  each  note  as  it 
matures.  The  mortgage  being  a  mere  inci- 
dent to  the  note,  and  its  only  purpose  be- 
ing to  secure  the  same,  it  has  fulfilled  its 
purpose,  as  far  as  the  debt  represented  by 


the  note  is  concerned,  when  there  is  no 
longer  a  right  of  action  upon  the  note.  We 
think,  therefore,  that  this  action  is  barred 
as  to  the  $3,000  note,  and  we  need  not  dis- 
cuss other  objections  urged  as  to  why  appel- 
lant cannot  maintain  an  action  thereon. 

The  remaining  question  is.  Did  the  court 
err  in  refusing  to  allow  interest  in  the  full 
sum  demanded  by  appellant?  As  hereto- 
fore stated,  the  notes  were  made  to  draw 
3  per  cent  per  month  after  maturity,  com- 
pounded monthly.  Respondents'  counsel  as- 
sert that  the  rate  named  is  the  equivalent 
of  65.7  per  cent  per  annum.  The  mortgage 
contains  no  reference  to  any  increased  rate 
of  interest.  It  describes  the  notes  as  bear- 
ing 8  per  cent  interest  from  date.  1  Ballin- 
ger's  Anno.  Codes  &  Statutes,  S  4535,  pro- 
vides as  follows:  ''All  deeds,  mortgages, 
and  assignments  of  mortgages  shall  be  re- 
corded in  the  office  of  the  coimty  auditor 
of  the  county  where  the  land  is  situated, 
and  shall  be  valid  as  against  bona  fide  pur- 
chasers from  the  date  of  their  filing  for 
record  in  said  office;  and  when  so  filed  shall 
be  notice  tp  all  the  world."  We  think  a 
reasonable  deduction  from  the  language  of 
the  above  statute  is  that  subsequent  pur- 
chasers, who  are  notified  of  the  existence 
of  the  mortgage  by  its  record,  have  a  right 
to  rely  upon  the  terms  of  the  mortgage  so 
recorded.  We  are  not  called  upon  to  pass 
upon  this  question  as  between  the  maker  of 
the  notes  and  the  mortgagee.  No  judgment 
in  personam  is  here  sought.  Judgment  in 
foreclosure  against  the  lands  in  the  hands 
of  the  grantees  is  all  that  is  demanded.  We 
therefore  think  the  just  rule  is  that  the 
mortgaged  lands  in  the  hands  of  subsequent 
purchasers  are  not  bound  for  a  greater  rate 
of  interest  than  that  stipulated  in  the  mort- 
gage as  recorded,  unless  the  purchaser  may 
have  assumed  and  agreed  to  pay  a  greater 
rate  than  may  be  stipulated  in  the  notes, 
but  not  shown  in  the  mortgage  as  recorded. 
20  Am.  &  En^.  Enc.  Law,  p.  590;  Whittaore 
V.  Fuller,  5  Minn.  608,  Gil.  401 ;  Oardner 
V.  Emerson,  40  111.  206;  OiUshrist  v.  Chugh, 
63  Ind.  576,  30  Am.  Rep.  260. 

In  this  case  the  court  allowed  the  amount 
of  interest  as  shown  by  the  mortgage  of  reo- 
ord,  which,  we  think,  was  right. 

The  judgment  is  affirmed. 

Reavls,  Ch.  J.,  and  Fnllerton,  Dan- 
bar,  WUte,  Anders,  and  Monnt»  JJ., 
concur. 


C.  B.  LIVERMORE,  Respt.,' 

V. 

Charles  E.  CRANE,  Appt.  , 
(26  Wash.  529.) 

Refusal  to  complr  vrlth  a  eontraot  to 
purchase  real  estate,  by  reason  of  which 
Hie  broker  who   negotiated   the  sale   Is  de- 
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NoTB. — ^For  other  phases  of  the  law  as  to 
rights  of  brokers,  see  the  following  notes  In 
this  series : 

As  to  real-estate  broker's  commissions  as  af- 
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prlved  of  his  commissions,  will  render  the 
Intending  purchaser  liable  for  the  damages 
thereby  Inflicted  on  the  broker,  although  he 
had  agreed  to  look  to  the  seller  for  his  com- 
missions. 

(December  10,  1901.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  King  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  which  plaintiff  was  alleged 
to  have  suffered  because  of  defendant's 
breach  of  contract  to  purchase  certain  real 
estate.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Stratton  A  Powell,  for  appel- 
lant: 

Plaintiff  is  suing  the  wrong  person. 

The  only  interest  plaintiff  had  in  the  mat- 
ter was  to  entitle  nimself  to  his  commis- 
sions, and  he  earned  his  commissions  when- 
ever defendant  entered  into  a  contract  satis- 
factory to  the  seller.  His  rights  as  a  brok- 
er, whatever  they  were,  Were  fixed  when  the 
contract  between  the  parties  was  executed. 

Orecne  v.  Hollingshead,  40  111.  A  pp.  196; 
Rice  V.  Mayo,  107  Mass.  650;  Hodgkins  v. 
Mead,  29  N.  Y.  S.  R.  671,  8  N.  Y.  Supp.  854; 
O'Toole  V.  Tucker,  16  Misc.  486,  38  N.  Y. 
Supp.  969,  Affirmed  in  17  Misc.  554,  40  N. 
Y.  Supp.  695;  Scott  v.  Clark,  3  S.  D.  486, 
54  N.  W.  538;  Brovm  v.  Helmuth,  2  Misc. 
566,  21  N.  Y.  Supp.  616;  Barnes  v.  Gertnan 
Hav,  d  Loan  Boo.  21  Wash.  449,  68  Pac. 
569. 

It  is  not  perceived  how  the  plaintiff  would 
have  lost  any  rights,  even  admitting  that 
defendant  failed  to  keep  his  contract  with 
the  seller. 

The  circumstance,  if  true,  that  payment  of 
plaintiff^s  commissions  was  contingent  upon 
parent  by  the  defendant  of  the  purchase 
price,  was  wholly  immaterial. 

1  Sedg.  Damages,  8th  ed.  §  201,  pp.  216- 
218;  8nell  v.  Cottingham,  72  111.  163.' 

There  was  performance  of  the  terms  of 
the  original  memorandum,  and  an  end  of 
the  broker's  relation  to  the  matter. 

Greene  v.  Hollingshead,  40  111.  App.  196; 
Rice  V.  Mayo,  107  Mass.  650. 

Defendant  was  not  in  default,  even  upon 
his  contract  with  the  seller.  Plaintiff  called 
defendant  as  a  witness,  and  proved  by  him 
that  after  the  original  contract  was  made 
the  seller  and  defendant  entered  into  a  new 
a^eement  whereby  the  seller,  in  considera- 
tion of  a  payment  of  the  sum  of  $300,  re- 
leased defendant  from  further  obligation  un- 
der the  old  contract,  and  allowed  him  an  op- 
tion on  the  property  for  a  year.  This  was  a 
substituted  performance,  as  it  is  called  in 
some  cases,  or  an  accord  and  satisfaction, 
and  terminated  the  original  contract. 

Leete  v.  Norton,  43  Conn.  219;  Merry  v. 
Allen,  39  Iowa,  236;  Bahcock  v.  Hawkins, 
23  Vt.  561;   Woodward  v.  Miles,  24  N.  H. 


289;  Allison  ▼.  Ahendroth,  108  N.  Y.  470„ 
16  N.  E.  606;  TomUn  v.  M'Chord,  6  J.  J. 
Marsh.  4. 

And  the  plaintiff's  right  to  his  ccHnmissioD 
from  the  seller  then  l^came  absolute^  even 
under  the  terms  of  his  contract  with  her. 

Parker  v.  Walker,  86  Tenn.  666,  8  S.  W. 
391 ;  ahaintoald  v.  Cady,  92  Cal.  83,  28  Pac 
101 ;  Greene  v.  Hollingshead,  40  111.  App. 
196;  Bishop  v.  AveriU,  17  Wash.  209,  4fr 
Pac.  237.  60  Pac.  1024. 

Mr.  H.  B.  Huntley,  for  respondent: 

The  plaintiff's  cause  of  action  rests  upon 
the  written  memorandum  of  an  agreement 
to  buy  if  certain  terms  could  be  met,  and 
when  these  terms  were  secured  by  Mr.  Liv- 
ermore  the  memorandum  became  a  binding* 
contract. 

1  Parsons,  Con tr.  §S  460  e^  seq.;  Goodpas- 
ter  V.  Porter,  11  Iowa,  161;  Willetts  v.  Sun 
Mut.  Ins.  Co.  46  N.  Y.  46,  6  Am.  Rep.  31. 

If  this  memorandum  ever  became  a  bind- 
ing contract  between  plaintiff  and  defend- 
ant the  plaintiff  has  a  cause  of  action 
against  the  defendant.  Crane,  for  its  breach. 

The  plaintiff  performed  his  part  of  the 
contract  when  he  secured  the  terms  speci- 
fied from  Mrs.  Brittain. 

A  part  of  the  consideration  which  in- 
duced the  plaintiff  to  act  was  that  the  de- 
fendant would  make  the  payments  as  stated. 
He  had  a  right  to  rely  on  this;  he  did  rely 
upon  it;  and  if  he  has  been  damaged  by  the 
defendant's  nonperformance,  he  can  recover. 

Cavender  v.  Waddingham,  2  Mo.  App. 
661;  Atkinson  v.  Pack,  114  N.  C.  697,  19  8. 
E.  628. 

The  principle  in  our  case  is  the  same  a» 
where  an  agent  procures  an  enforceable 
contract  for  his  principal,  and  then  the  prin- 
cipal voluntarily  releases  the  party  bound. 
The  principal  is  liable  for  the  commissi(». 

Granger  v.  Griffin,  43  111.  App.  421 ;  Fos- 
ter V.  Wynn,  61  111.  App.  401. 

Damages  are  given  on  breach  of  contract 
for  gains  prevented,  as  well  as  for  losses- 
incurred. 

Heinemann  y.  Heard,  50  N.  Y.  37;  Mess- 
more  V.  New  York  Sitot  dt  Lead  Co.  40  N.  Y. 
422;  Fox  v.  Harding,  7  Cush.  522;  Phila- 
delphia,  W.  d  B.  R.  Co.  v.  Hovoard,  13  How. 
327,  14  L.  ed.  166. 

Reavls,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  complaint,  in  substance,  alleges  that 
in  May,  1896;  defendant  agreed  in  writings 
with  plaintiff,  who  is  a  real-estate  broker: 
That  defendant  would  purchase  certain' 
property  in  Seattle  from  Mrs.  Brittain,  and 
pay  for  it  on  the  following  terms,  if  plain- 
tiff would  procure  such  terms  from  the  own- 
er, to  wit:  The  full  purchase  price  to  be 
$11,000;  $200  to  be  paid  at  the  time  of  mak- 
ing the  contract  of  purchase,  $800  payable 
in  sixty  days,  $1,000  payable  in  ninety  days^ 


fected  by  the  negligence,  fraud,  or  default  of 
the  principal  and  a  defective  title,  see  note  to 
Brackcnrldge  v.  Clarldge  (Tex.)  43  L.  R.  A. 
593. 

As  to  when  real-estate  broker  Is  considered 
as  the  procuring  cause  of  the  sale  or  exchange 
67  L.  R.  A. 


elFected,  nee  note  to  Hoadley  v.  Savings  Bank: 
(Conn.)  44  L.  R.  A.  321. 

As  to  performance  by  real -estate  broker  of 
his  contract  to  And  a  purchaser  or  effect  sat 
exchange  of  his  principal's  property,  see  note 
to  Lunney  v.  Healey  (Neb.)  44  L.  R.  A.  698. 
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$3,(KH)  payable  in  one  year,  $3,000  payable 
in  two  years,  and  $3,000  payable  in  three 
years  from  the  date  of  the  contract,  with  in- 
terest on  deferred  payments  at  8  per  cent 
per  annum.  At  the  time  of  making  the 
agreement  it  was  understood  and  agreed 
that  plaintiff  was  to  get  his  commission  of 
$500  for  making  the  sale  from  the  owner, 
Mrs.  Brittain.  That  plaintiff,  relying  upon 
the  agreement  with  defendant,  performed 
services  and  induced  the  owner  to  sell  the 
property  for  the  price  upon  the  terms  pro- 
posed, and  plaintiff  by  his  efforts  brought 
about  a  meeting  of  the  defendant  and  the 
owner  of  the  property,  and  procured  a  writ- 
ten contract  satisfactory  to  both  parties  to 
be  executed  by  them,  by  which,  among  other 
things,  Mrs.  Brittain  agreed  to  sell,  and  the 
defendiant  to  buy,  the  property  upon  the 
terms  and  for  the  price  nereinbefore  stated, 
and  the  sum  of  $200  was  paid  as  the  first 
payment  at  the  execution  of  the  contract. 
At  the  time  plaintiff  induced  Mrs.  Brittain  to 
sell  the  property  upon  the  terms  and  condi- 
tloBs  mentioned,  she  agreed  to  pay  the  plain- 
tiff J^OO,  as  his  commission  on  the  trans- 
action ;  $50  of  said  amount  to  be  paid  at  the 
time  of  the  execution  of  the  contract,  $200 
at  the  time  provided  for  the  sedond  pay- 
ment, and  the  remainder,  $200,  after  the 
third  payment  should  be  made  by  defendant 
as  provided  in  the  contract.  That  plaintiff 
has  kept  and  performed  all  the  terms  and 
conditions  of  his  contract  with  the  defendant 
and  the  owner  of  the  property,  and  Mrs. 
Brittain  has  kept  and  performed  all  of  the 
conditions  of  the  contract  of  sale  by  her  to 
he  performed,  and  has  been  ready  at  all 
times,  and  still  is  ready,  to  convey  the  prop- 
erty to  the  defendant,  but  the  defendant  has 
failed,  refused,  and  neglected  to  purchase  or 
pay  for  the  property  as  he  agreed  to  do. 
That  the  plaintiff  has  been  damaged  by  de- 
fendant's failure  and  breach  of  the  contract 
to  purchase  in  the  sum  of  $450,  and  that 
plaintiff  has  lost  the  remainder  of  the  com- 
mission which  he  should  have  received  from 
the  owner  of  the  property  if  the  contract  had 
been  performed.  A  demand  has  been  made 
upon  defendant  for  the  payment  of  said 
$450.  Defendant  filed  a  general  demurrer 
to  the  complaint,  which  was  overruled,  and, 
a  juiy  havmg  been  waived,  the  trial  was  be- 
fore the  court. 

The  evidence  adduced  is  sufficient  to  sup- 
port the  findings  of  fact.  The  effect  of  the 
findings  is  to  sustain  the  allegations  of  the 
complaint.  With  this  view  of  the  record, 
the  only  question  arising  is  upon  the  demur- 
rer to  the  complaint, — Did  the  complaint 
state  a  cause  of  action  ?  It  is  urged  by  coun- 
sel for  appellant  that  plaintiff  has  mistaken 
hifl  remedy  and  sued  the  wrong  person,  that 
the  only  interest  plaintiff  had  in  the  con- 
tract of  sale  was  his  commission,  which 
was  earned  when  the  contract  was  executed. 
But  it  will  be  observed  that  the  contract 
with  Mrs.  Brittain  was  that  she  should  pay 
plaintiff's  commission,  in  accordance  with 
the  performance  of  the  contract  of  sale  by 
the  defendant.  The  essence  of  plaintiff's  ac- 
tion here  is  the  claim  for  damages  sustained 
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by  him  because  of  defendant's  breach  ot 
the  contract  to  purchase  the  premises  from 
Mrs.  Brittain.  A  pertinent  discussion  of 
some  of  the  phases  of  this  case  may  be 
found  in  Bishop  v.  Averill,  17  Wash.  209,  49 
Pac.  237,  50  Pac.  1024.  Of  the  authorities 
to  which  we  have  been  referred,  only  two 
seem  to  be  directly  in  point.  One  is  that  of 
Cavendar  v.  Waddingham,  2  Mo.  App.  551. 
In  that  case  the  defendant  employed  plain- 
tiffs to  purchase  for  him  real  estate  from 
Messrs.  Scudder  for  a  stated  price,  and  it 
was  understood  that  plaintiffs'  commissions 
were  to  be  a  certain  per  cent  of  the  purchase 
price,  but  it  was  stipulated  by  defendant 
that  this  should  be  paid  by  the  Messrs.  Scud- 
der. The  purchase  of  the  real  property  was 
made  in  accordance  with  defendant's  direc- 
tion, and  thereafter  defendant  refused  to  pay 
the  purchase  price  and  receive  the  deed. 
Plaintiffs  lost  their  commission.  The  court 
observed:  "The  first  question  to  which  our 
attention  is  directed  is  whether,  upon  the 
facts  stated,  the  plaintiffs  had  any  right  of 
action  against  the  defendant.  It  is  argued 
that  they  had  none,  because  it  was  expressly 
stipulated  that  their  commissions  were  to 
be  paid  by  the  Messrs.  Scudder,  and  not,  in 
any  event,  by  the  defendant;  that  this  is 
an  attempt  to  hold  a  party  responsible  for 
violating  his  contract,  not  with  the  party 
suing,  but  with  a  third  party, — the  defend- 
ant here  having  violated  none  except  that 
made  through  the  plaintiffs,  Messrs.  Scud- 
der. But  this  argument  ignores  the  prom- 
inent fact  that  there  were  two  distinct  con- 
tracts. One  was  made  by  defendants  through 
his  agents,  in  the  purchase  of  the  property. 
The  other  was  made  with  the  agents,  in 
securing  their  services  to  bring  about  the 
purchase.  The  latter  is  the  subject  of  the 
present  suit."  The  second  case  mentioned 
is  Atkinson  v.  Pack,  114  N.  C.  597,  19  S.  E. 
628,  where  it  was,  in  effect,  determined  that 
a  real-estate  broker  negotiating  a  sale  of 
land  for  a  person  who  agreed  with  him  in 
writing  to  convey  it  to  the  intending  pur- 
chaser, from  whom  he  was  to  receive  his 
commission,  may  maintain  an  action  for 
breach  of  contract  upon  refusal  of  such  per- 
son to  convey,  upon  showing  that  the  pur- 
chaser was  ready  to  take  and  pay  therefor. 
It  was  said  in  this  case :  "There  were  plain- 
ly two  contracts  made  by  plaintiffs,  the  one 
with  defendant,  the  effect  of  which  was  that 
plaintiffs  would  provide  a  purchaser  of  the 
land  at  the  agreed  price,  commissions  to  be 
paid  by  the  purchaser;  the  other  with  the 
purchaser,  that  he  would  pay  the  plaintiffs' 
commissions  upon  the  conclusion  of  the  sale. 
If  through  the  negotiation  of  plaintiffs  the 
parties  had  been  brought  together,  and  had 
concluded  the  trade  between  them,  the  plain- 
tiffs would  have  been  entitled  to  their  com- 
missions from  Harding  the  purchaser  ac- 
cording to  the  terms  of  the  contract.  But 
this  action  is  for  damages.  The  gravamen 
of  the  charge  is  that  defendant  committed 
the  wrong  and  injury  upon  plaintiffs  by  a 
refusal,  without  cause,  to  comply  with  his 
contract  with  plaintiffs  to  sell  the  land  to 
plaintiffs'  principal,  with  the  distinct  un- 
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derstMinding  that  plaintiffs  were  to  be  com- 
pensated by  the  purchaser.  The  natural  ef- 
fect and  consequence  of  this  refusal  by  de- 
fendant was  the  loss  by  plaintiffs  of  their 
commissions."  It  would  seem  to  be  imma- 
terial whether  in  the  original  negotiation  or 
the  sale  the  plaintiff  was  the  agent  of  the 
vendor  or  the  purchaser.  The  complaint 
here  is  for  the  violation  of  the  contract  to 
purchase,  from  which  violation  damages  di- 
rectly result  to  plaintiff. 
The  judgment  ia  affinned, 

Dunbar,     Aader%     and    Mount,    JJ., 
eoncur. 


Walter  J.  REED  et  al,  Appts,, 

V. 

Thomas  JOHNSON  et  dl.,  Respta. 


i Wash. 


.) 


1*  Speelflo  performanee  'vrlll  not  be 
enforced  of  an  agreement  to  convey 
an  interest  in  land  to  one  for  services  in 
seen  ring  the  location  of  a  railroad  depot 
thereon,  where  he  has  agreed  to  divide  with 
certain  officials  of  the  road  all  money  re- 
ceived by  him  from  sales  of  land  during  the 
construction  of  the  road,  since  its  tendency 
is  to  Induce  the  officers  of  the  corporation 
to  disregard  their  duties  to  it,  and  it  Is 
therefore  against  public  policy. 

2.  The  rlffht  to  Insist  on  the  Illegality 
of  a  contract  of  which  speciflc  perform- 
ance is  sought  is  not  waived  by  failure  to 
plead  It. 

8.  Validity  cannot  he  siven  to  an  Illegal 
contract  by  estoppel. 

4,  No  recovery  can  he  had  for  losses 
which  have  arisen  under  an  Illegal  contract. 

(December  24,  1901.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Superior  Court  for  Kittitas  County 
in  favor  of  defendants  in  an  action  for  an 
accounting  and  partition  of  certain  real  es- 
tate in  which  a  cross  complaint  was  filed  for 
an  accounting  and  a  conveyance  of  a  portion 
of  the  real  estate.    Reversed  in  part. 

The  facts  are  stated  in  the  opinion. 

Meaara.  Graves  A  Enslel&arty  for  ap- 
pellants: 

Specific  performance  of  a  contract  will 
not  be  enforced^  unless  it  is  reasonable,  cer- 
tain, legal,  mutual,  is  based  on  a  valuable 
or  meritorious  consideration,  and  the  pari^ 
seeking  specific  performance  has  been 
prompt  in  asserting  his  rights. 

Darling  v.  Gumming,  92  Va.  521,  23  S.  E. 
880:  22  Am.  &  Eng.  Enc.  Law,  1st  ed.  p. 
1000;  Barton  v.  Spinning,  8  Wash.  458,  36 
Pac.  439. 

One  of  the  elements  of  an  enforceable  con- 


NoTE. — As  to  right  to  enforce  contract  by 
railroad  compsny  to  maintain  depot  at  partic- 
ular place,  see,  in  this  series,  Florida  C.  &  P.  R. 
Co.  V.  State  ew  rel.  Tavares  <Fla.)  20  L.  R.  A. 
419. 

For  another  case  as  to  contract  by  railroad 
company  to  maintain  depot,  see  Texas  &  P.  R. 
Co.  V.  Scott  (C.  C.  App.  5th  C.)  37  L.  R.  A.  94. 
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tract  is  that  it  binds  all  of  the  parties,  and 
is  capable  of  specific  performance  and  en- 
forcement against  all. 

Barton  v.  Spinning,  8  Wash.  458,  36  Pae. 
439 ;  Rutland  Marble  Co,  v.  Ripley,  10  WalL 
339,  19  L.  ed.  955;  N orris  v.  Fox,  45  Fed. 
406. 

Equity  will  not  assume  jurisdiction  to 
compel  the  specific  performance  of  &  con- 
tract that  is  illegal  in  any  of  its  features. 
The  least  taint  of  illegality  or  want  of  eq- 
uity will  preclude  a  decree. 

22  Am.  &  Eng.  Enc.  Law,  Ist  ed.  p.  1014. 

All  contracts  which  tend  to  place  the  offi- 
cers of  a  corporation  under  an  inducement 
to  disregard  their  duties  to  it>  and  to  decide 
questions  affecting  the  action  of  the  corpo- 
ration from  a  standpoint  other  than  that  of 
its  best  interests,  are  illegal. 

Woodstock  Iron  Co.  v.  Richmond  d  D, 
Extension  Co.  129  U.  S.  643,  32  L.  ed.  819, 
9  Sup.  Ct  Rep.  402;  West  v.  Camden,  135 
U.  S.  507,  34  L.  ed.  254,  10  Sup.  Ct.  Rep. 
838;  Jackson  v.  McLean,  35  Fed.  213;  Hoi- 
today  V.  Patterson,  5  Or.  177;  Fuller  ▼. 
Dame,  18  Pick.  472;  Bestor  v.  Wathen,  60 
111.  138. 

Nonenforcement  of  illegal  contracts  is  a 
common  matter  of  public  interest,  and  a 
party  thereto  cannot  at  any  time  waive  his 
right  to  set  up  the  defense  of  illegality  in 
an  action  thereon  by  the  other  party. 

Emhrey  v.  Jemison,  131  U.  S.  336,  83  L. 
ed.  172,  9  Sup.  Ct.  Rep.  776;  Oscanyan  ▼. 
Winchester  Repeating  Arms  Co,  103  U.  S. 
261,  26  L.  ed.  539;  CoppeU  v.  HaU,  7  Wall. 
542,  19  L.  ed.  244;  Cardoze  v.  Swift,  113 
Mass.  250;  Wilde  v.  Wilde,  37  Neb.  891,  56 
N.  W.  724. 

The  defendants  may  set  up  the  defense  of 
illegality,  though  such  defense  was  not  spe- 
cifically pleaded. 

Oscanyan  v.  Winchester  Repeating  Arms 
Co.  103  U.  S.  266,  26  L.  ed.  542;  Sheldon  v. 
Pruessfier,  52  Kan.  579,  22  L.  R.  A.  709,  36 
Pac.  201;  Craig  v.  Missouri,  4  Pet.  426,  7 
L.  ed.  909 ;  Johnson  v.  Hulings,  103  Pa.  498, 
49  Am.  Rep.  131;  Wight  v.  Rindskopf,  43 
Wis.  344. 

Even  when  the  defendants  do  not  set  up 
the  defense  of  illegality,  but  such  illegality 
appears  from  th.e  case  as  made  by  either  the 
plaintiffs  or  the  defendants,  it  becomes  the 
duty  of  the  court  sua  sponts  to  refuse  to 
entertain  the  action. 

Oscanyan  v.  Winchester  Repeating  Arms 
Co.  103 'U.  S.  261,  26  L  ed.  539;  Wilde  v. 
WUde,  37  Neb.  891,  56  N.  W.  724;  Kreamer 
v.  Earl,  91  Cal.  112,  27  Pac.  735;  MorriU 
V.  Nightingale,  93  Cal.  452,  28  Pac.  1068; 
Schmidt  v.  Barker,  17  La.  Ann.  261,  87  Am. 
Dec.  527;  Bowman  v,  Oonegal,  19  La.  Ann. 
328,  92  Am.  Dec.  537;  Claflin  r.  United 
States  Credit  System  Co.  165  Mass.  501,  43 
N.  E.  293 ;  Fowler  v.  Scully,  72  Pa.  456,  13 
Am.  Rep.  699. 

Where  a  contract  is  brought  before  the 
supreme  court  for  construction  and  adjudi- 
cation its  validity  is  necessarily  involved, 
and  the  court  will  consider  its  validity  and 
hold  it  void,  even  though  the  question  was 
not  presented  below,   and  was  allowed  by 
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counsel  on  both  sides  to  pass  without  dis- 
cussion in  the  supreme  court. 

Richardson  y.  Buhl,  77  Mich.  632,  6  L.  R. 
A.  457,  43  N.  W.  1102;  Claflin  v.  United 
at€Li€8  Credit  System  Co.  165  Mass.  501,  43 
N.  E.  203. 

Validity  cannot  be  given  to  an  illegal 
contract  througn  any  principle  of  estoppel. 

1  Warvelle,  Vendors,  p.  162;  Pullman's 
Palace  Car  Co,  v.  Central  Transp,  Co.  171 
U.  S.  138,  43  L.  ed.  108,  18  Sup.  Ct.  Rep. 
808;  Durkee  v.  People  ex  rel.  Askren,  155 
HI.  354,  40  N.  E.  626;  Broton  v.  First  Tfat. 
Sank,  137  Ind.  655,  24  L.  R.  A.  206,  37  N. 
E.  158;  Re  True,  120  Cal.  352,  52  Pac.  815. 

An  option  of  purchase,  or  a  unilateral 
contract  for  the  purchase  of  land,  confers 
upon  the  p&rty  purchasing  no  interest  or 
estate  in  the  land,  and  the  right  gpranted 
must  be  exercised  within  the  time  specified 
in  the  agreement,  and  the  conditions  prece- 
dent, if  any,  must  be  faithfully  and  punc- 
tually observed.  Time  is  always  of  the 
essence  of  such  a  contract. 

1  Warvelle,  Vendors,  p.  187;  28  Am.  & 
Ihig.  Enc.  Law,  Ist  ed.  p.  77 ;  Waterman  t. 
Banks,  144  U.  S.  394,  36  L.  ed.  479,  12  Sup. 
Ct.  Rep.  646;  Richardson  v.  Hardtoiok,  106 
U.  S.  252,  27  L.  ed.  145,  1  Sup.  Ct.  Rep.  213; 
Bostwick  V.  Hess,  80  111.  138 ;  juongfellow  v. 
Moore,  102  111.  289;  Steele  ▼.  Bond,  32  Minn. 
14,  18  N.  W.  830;  Dennstaldt  v.  Smith,  51 
N.  Y.  628. 

Where  a  contract  grows  immediately  out 
of,  and  is  connected  with,  an  immoral  or 
illegal  wet,  a  court  of  justice  will  not  lend 
its  aid  to  enforce  it. 

Barton  v.  Port  Jackson  d  XJ,  F.  PI.  Road 
Co.  17  Barb.  397;  Deans  v.  McLendon,  30 
Miss.  343;  Hou)ell  v.  Fountain,  3  Ga.  176, 
46  Am.  Dec.  415;  Branch  v.  Haas,  16  Fed. 
63;  Wooten  v.  Miller,  7  Smedes  &  M.  380; 
Ounter  v.  I^eckey,  30  Ala.  591;  Phalen  v. 
Clark,  19  Conn.  421,  50  Am.  Dec.  253;  Scott 
▼.  Duffy,  14  Pa.  18;  Buck  v.  Albee,  26  Vt 
184,  62  Am.  Dec.  564;  Reynolds  v.  Nichols, 
12  Iowa,  398 ;  Hale  v.  Henderson,  4  Humph, 
199;  15  Am.  &  Eng.  Enc.  Law,  2d  ed.  092; 
Bartle  v.  Nutt,  4  Pet.  184,  7  L.  ed.  8^5. 

Contracts  to  influence  the  action  of  corpo- 
rate officers  are  void  as  against  public 
policy. 

Bliss  y.  Matteson,  52  Barb.  335;  Berry- 
man  ▼.  Cincinnati  Southern  R.  Co.  14  Bush, 
755;  Cook  v.  ShipmOn,  24  111.  614,  51  111. 
3iri;  Bermudas  Asphalt  Pavimy  Co.  v. 
Critohfield,  62  111.  App.  221;  Hutchen  v. 
Gihfioti,  1  Bush,  270;  Devlin  v.  Brady,  32 
Barb.  518. 

Messrs.  Cliarles  F.  Mundaj  and  E.  E. 
WAfser,  for  respondents: 

Tho  fact  that  an  agreement  is  optional  as 
to  one  of  the  parties,  and  obligatory  as  to 
the  other,  does  not  destroy  its  mutuality. 

Cherry  v.  Smith,  3  Humph.  19,  39  Am. 
Dec.  150;  Morse  v.  Bellows,  7  N.  H.  549,  28 
Am.  Dec.  372. 

Where  the  owner  of  lands  gives  to  another 
an  option  of  purchase,  and  imposes  certain 
eonditiona  upon  the  party  to  whom  the  op- 
tion is  given,  which  have  been  by  him  duly 
observed  and  performed,  the  performance  of 
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the  conditions  amounts  to  an  acceptance, 
and  creates  a  mutuality  and  a  considera- 
tion for  the  agreement  to  convey. 

1  Warvelle,  Vendors,  187,  188. 

Mere  lapse  of  time  will  not  bar  a  decree 
for  specific  performance,  when  it  has  not 
been  made  material  by  the  agreement. 

Louisville  d  N.  R.  Co.  v.  Illinois  C.  R.  Co. 
174  111.  448,  51  N.  K  824;  Harrigan  v. 
Smith,  57  N.  J.  Eq.  635,  40  Atl.  13,  42  AU. 
579;  Love  v.  Watkins,  40  Gal.  547,  6  Am. 
Rep.  624. 

Hr.dley,  J.,  delivered  the  opinion  of  the 
court: 

Appellants  are  now,  and  prior  to  the  13th 
day  of  July,  1886,  were,  husband  and  wife. 
On  and  prior  to  Uie  date  above  named  they 
were  the  owners  of  certain  real  estate  situ- 
ated in  Kittitas  county,  Washington;  and 
on  said  date  they  executed  and  delivered  to 
the  respondent  Thomas  Johnson  a  written 
instrument,  denominated  a  "bond  for  deed," 
which  was  of  the  following  tenor  and  effect: 
In  consideration  of  the  sum  of  $1,  and  the 
further  efforts  of  said  Johnson  to  secure  the- 
establishment  of  a  railroad  depot  by  the 
Northern  Pacific  Railway  Company  upon 
section  26  in  township  20  N.,  range  15  E.,  W. 
M.,  the  appellants  obligated  themselves  to 
convey  unto  said  Johnson  by  good  and  suffi- 
cient warranty  deed,  a  one-half  interest  in 
the  real  estate  to  which  reference  was  first 
above  made.  They  further  obligated  them- 
selves that  within  ten  days  after  said  John'* 
son  should  give  them  reasonable  assurance 
of  the  establishment  of  such  depot  within 
the  boundaries  of  said  section,  and  after  the 
platting  of  the  whole  or  any  portion  of  the 
land  described  in  the  written  instrument 
into  residence  and  business  lots  and  blocks, 
they  would  convey  to  the  order  of  said  John- 
son each  alternate  quarter  block  of  lots  so 
platted.  They  further  agreed  that  at  any 
time  within  one  year  from  the  surveying  and 
platting  of  the  first  part  or  parcel  they 
would,  upon  notice  from  Johnson,  in  like 
manner  convey  each  alternate  quarter  block 
of  lots  that  should  within  that  time  be  plat- 
ted, in  addition  to  the  part  that  should  be 
first  laid  out^  The  expense  of  surveying, 
platting,  and  recording  was  to  be  borne  by 
Johnson,  and  appellants  were  to  continue 
the  occupancy  and  use  of  those  portions  of 
the  land  which  should  remain  unplatted.  On 
or  about  the  26th  day  of  July,  1886,  about 
65  acres  of  the  tract  covered  by  the  afore- 
said agreement  was  platted  under  said  agree- 
ment, and  designated  as  the  "Town  of  Cle 
Elum."  Thereafter,  on  the  2d  day  of  Au- 
gust, 1886,  a  further  agreement  was  exe- 
cuted and  signed  by  appellant  Walter  J. 
Reed  and  respondent  Thomas  Johnson,  as 
follows:  "For  the  mutual  advantage  and 
accommodation  of  the  parties  hereto,  it  is 
hereby  agreed  that  for  ninety  days  from  and 
after  this  date^  and  so  much  longer  as  may 
be  mutually  a^eeable  to  the  parties  con- 
cerned, the  division  of  lots,  by  quarter 
blocks,  in  the  town  of  Cle  Elum,  Wash. 
Terr.,  contemplated  and  provided  for  in  that 
certain  bond  for  deed,  executed  and  deliv* 
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ered  by  Walter  J.  Reed  and  Barbara  A. 
Reed,  liis  wife,  to  Thomas  Johnson,  shall  be, 
and  hereby  is,  deferred,  and  that  pending 
the  termination  of  this  agreement  through 
lapse  of  time  or  mutual  consent  the  sale  of 
lots  in  the  town  aforesaid  shall  be  conduct- 
ed indiscriminately;  the  proceeds  being  di- 
vided equally  between  the  said  Walter  J. 
Reed  and  Thomas  Johnson,  their  heirs,  le- 
gal representatives,  or  assigns.  Upon  ter- 
mination of  this  agreement  as  above  pro- 
vided, the  division  of  lots  provided  for,  by 
quarter  blocks  or  fractional  parts  thereof, 
shall  then  be  made^  in  so  far  as  practicable, 
according  to  the  terms  and  conditions  of  the 
bond  for  deed  hereinbefore  referred  to." 
Tlie  appellants  brought  this  suit  against  re- 
spondent, and  in  the  complaint  allege  that 
the  lands  platted  as  above  stated,  and 
known  as  the  "Town  of  Cle  Elum,"  are  the 
only  lands  that  have  been  platted  under  the 
said  contracts  between  the  parties.  It  is 
also  averred  that  appellants,  since  the  exe- 
cution of  said  contracts,  have  paid  out  large 
sums  of  money  from  their  own  personal 
funds  for  the  maintenance  and  benent  of  the 
town  site  so  platted,  which  sums  have  not 
been  repaid  to  them  by  anyone  or  in  any 
way,  and  which  are  a  charge  against  said 
platted  town  site  and  the  proceeds  thereof; 
that  appellants  have  advanced  said  Thomas 
Johnson  large  sums  of  money  at  divers 
times  since  July  26,,  1886,  on  account  of  the 
interest  of  respondents  in  said  town  site 
under  said  contracts^  which  amounts  were 
to  be  charged  against  the  interests  of  re- 
spondents therein,  and  the  same  have  not 
been  paid;  that  said  Thomas  Johnson  has 
received  large  sums  of  money  from  the  sales 
of  lots  in  said  town  site,  and  from  other 
sources  in  connection  therewith,  said  sums 
being  in  excess  of  his  just  proportion,  and 
for  which  excess  he  is  now  indebted  to  ap- 
pellants, the  same  being  a  just  and  proper 
charge  against  the  interests  of  respond- 
ents: that  appellants  have  at  all  times  been 
ready  and  willing  to  comply  with  all  the 
terms  and  conditions  of  said  contracts  to 
be  by  them  performed,  and  have  frequently 
demanded  of  respondent  Thomas  Johnson 
that  the  accounts  between  him  and  them  on 
account  of  the  said  town-site  transactions 
be  balanced  and  closed;  that  the  lands  be 
divided  according  to  the  terms  of  said  con- 
tracts, and  that  the  contracts  be  terminat- 
ed; that  said  Johnson  refuses  to  make  a 
settlement  of  said  accounts,  or  permit  a 
division  of  said  lots  to  be  made  according 
to  the  terms  of  said  contracts,  and  wrong- 
fully holds  said  contracts  as  a  cloud  on  the 
title  to  all  of  the  lands  described  in  said 
original  agreement,  whether  the  same  are 
platted  and  subject  to  said  agreement,  or 
whether  they  are  unplatted  and  not  subject 
thereto,  all  of  which  is  alleged  to  be  to  the 
great  injury  and  detriment  of  appellants. 
It  is  alleged  that  the  respondent  Ann  John- 
son claims  some  interest  in  said  property 
under  said  contracts  as  the  wife  of  said 
Thomas  Johnson.  The  complaint  prays 
that  an  accounting  be  taken  between  the 
parties;  that  the  accounts  thereof  be  set- 
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tied,  stated^  and  closed;  that  a  proper  divi- 
sion and  partition  of  the  lots  in  said  platted 
town  site  be  made ;  and  that  said  contracts 
be  terminated  and  canceled..  The  respond- 
ents answered  the  complaint  by  way  of  de- 
nials, and  also  by  way  of  an  affirmative  de- 
fense and  cross  complaint.  In  the  cross 
complaint  it  is  allegiKi,  in  addition  to  the 
facts  alleged  in  the  complaint  concerning 
the  contracts  and  the  platting  of  lands 
thereunder,  that  on  the  30th  day  of  April, 
1888,  and  on  the  0th  day  of  May,  1899, 
respectively,  further  and  additional  plats 
were  filed  upon  other  portions  of  said  lands 
not  included  in  the  first  plat,  which  is  the 
only  one  described  in  the  complaint.  It  is 
also  alleged  that,  since  the  execution  of  said 
agreement  and  said  original  plat  and  sup- 
plemental plat,  appellants  have  made  sales 
of  a  large  portion  of  the  lots  and  blocks  in 
the  town  of  Cle  Elum,  have  made  convey- 
ances thereof,  and  have  received  large  sums 
of  money  therefor;  that  portions  of  the 
moneys  so  received  have  from  time  to  time 
been  paid  to  the  respondent  Thomas  John- 
son, but  much  less  than  his  just  proportion 
thereof;  that  said  Johnson  has  paid  out  on 
account  of  said  lands  large  sums  of  money 
for  taxes,  surveying,  and  platting,  and  other 
expenses  incident  Uiereto,  which  sums  have 
not  been  repaid,  and  are  a  charge  against 
said  lands  and  the  proceeds  thereof;  that 
said  Johnson  has  at  various  times  since 
July,  1886,  advanced  to  appellant  Walter  J. 
RecKi  large  sums  of  money.  It  is  allied 
that  respondent  Thomas  Johnson  has  at  all 
times  been  ready  to  comply  with  all  the  con- 
ditions of  said  agreement  and  supplemental 
agreement  to  be  by  him  performed,  and  has 
demanded  of  appellant  Walter  J.  Reed  that 
the  accounts  between  them  be  settled,  and 
that  said  lands,  both  platted  and  unplatted, 
be  divided  according  to  the  terms  of  said 
agreement,  which  demand  has  been  refused 
by  said  Reed.  The  cross  complaint  asks  an 
accounting,  and  also  a  conveyance  to  re- 
spondents of  one  half  of  all  unsold  portions 
of  said  land,  both  platted  and  unplatted. 
The  answer  to  the  cross  complaint  denies 
many  of  these  allegations,  and  affirmatively 
pleads  the  statute  of  limitations  as  to  all 
demands  stated  in  the  cross  complaint  which 
do  not  relate  to  the  cause  of  action,  and 
demands  arising  out  of  the  original  plat  de- 
scribed in  the  complaint  as  the  "Town  of 
Cle  Elum."  Upon  the  issues  thus  formed 
the  parties  went  to  trial.  The  cause  was 
tried  by  the  court  without  a  jury,  and  re- 
sulted in  a  decree  to  the  effect  tliat  upon  the 
issue  raised  by  the  respective  demands  for 
an  accounting  there  was  no  balance  owing 
to  either  party,  but  that  respondents  are 
entitled  to  a  conveyance  of  one  half  of  all 
the  unsold  lots  and  blocks  included  within 
the  three  plats  named,  and  also  one  half  of 
the  unplatted  portion  of  said  lands.  From 
said  decree  this  appeal  is  prosecuted. 

No  error  is  assigned  as  to  the  finding  of 
the  court  on  the  question  of  accounting.  It 
is  assigned  as  error  that  the  court  granted 
the  demands  of  respondents  as  to  any  lands 
outside  of  the  original  plat  of  the  town  site 
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'Of  Cle  Eliim,  and  also  that  the  court  refused 
€o  find  that  reBpondents  were  barred  by  the 
statute  of  limitations  as  to  an^  demands 
^concerning  lands  outside  of  said  original 
plat.  We  will,  however,  confine  ourselves 
tjo  the  discussion  of  the  following  assign- 
ment of  error:  "The  court  erred  in  decree- 
ing the  conveyance  of  any  of  the  lands  men- 
tioned in  thecontract  on  July  13,  1886,  for 
'the  reason  that  said  contract  is  void  because 
of  uncertainty,  lack  of  mutuality,  want  of 
•connideration,  and  as  being  against  public 
policy."  It  will  be  remembered  that  the 
•consideration  for  the  original  agreement  be- 
tween the  parties  was  stated  to  be  the  ef- 
forts of  respondent  Thomas  Johnson  to  se- 
cure the  establishment  of  a  railroad  depot 
by  the  Northern  Pacific  Railway  Company 
within  the  boundaries  of  the  same  section 
vhich  included  the  lands  of  appellants.  The 
refipondent  Johnson  stated  in  his  testimony 
that  he  had  an  agreement  with  three  officers 
of  the  Northern  Pacific  Railway  Company 
by  which  each  was  to  receive  a  one-fourth 
interest  in  the  proceeds  of  whatever  lots  ap- 
pellants would  convey  under  their  said 
4igreement  with  Johnson.  The  considera- 
tion for  the  agreement  between  these  officers 
and  Johnson  was  that  the  officers  were  to 
cause  the  depot  to  be  established  within  the 
section  above  named.  This  arrangement  be- 
tween Johnson  and  the  officers  of  the  rail- 
road company  was  entered  into  before  the 
contract  between  Johnson  and  appellants 
was  executed.  Johnson  testified  as  fol- 
lows x 

Q.  In  regard  to  the  interest  which  Huson 
and  Buckley  and  Bullock  had, — ^how  did 
that  in  any  way  affect  the  interest  of  3fr. 
Heed? 

A.  It  didn't  affect  him  any. 

Q.  In  whose  interest  did  they  have  an  in- 
terest? 

A.  In  mine.  I  gave  them  one  eighth  of 
all  the  money  that  I  got  until  after  the  rail- 
road was  complete,  in  '88,  for  their  services 
in  the  railroaui  line  and  putting  the  depot 
at  Cle  Blum.     .     .     . 

Q.  Mr.  Johnson,  what  was  the  considera- 
tion which  you  gave  Mr.  Reed  for  entering 
into  this  contract? 

A,  I  gave  him  consideration  that  I  would 
have  a  depot  there  established.  I  would 
have  the  railroad  line  changed  from  the 
west  side  on  the  south  over  on  that  side, 
which  I  did^  and  had  to  pay  for  it,  though. 

Q.  Now,  who  had  any  interest  in  this,  be- 
nidea  yourself^  in  this  deal  with  Reed? 

A.  During  all  that  time,  Mr.  Bogue  and 
Huson. 

Q.  Anvone  else? 

A.  Mr.  Bullock. 

Q.  And  you  accounted  to  them  for  half 
of  the  money  that  you  got? 

A.  1  accounted  to  them  for  one  eighth  of 
the  money, — each  one  of  them.     «     .     . 

Q.  Mr.  Johnson,  you  stated  that  certain 
gentlemen  connected  with  the  Northern  Par 
cific  Railroad  Company  had  an  interest  with 
yon  in  those  lots.  Has  that  interest  been 
extinguished? 
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A,  They  had  no  interest  in  the  lots  with 
me;  they  had  an  interest  in  the  money  that 
I  got  for  the  sale  of  lots  at  the  time  they 
were  buildiAg  the  railroad. 

Q,  They  had  an  interest  for  whatever  lots 
you  should  sell  while  they  were  building? 

A.  While  they  were  building,  they  got 
their  money  on  it. 

Q.  That  is  all  the  interest? 

A.  That  is  all  the  intereeit  they  had. 

Q,  Whether  that  would  be  one  lot  or  ten 
lots,  they  should  have  an  interest  in  what- 
ever money? 

A.  Each  one  of  them  had  an  interest  in  one 
eighth  of  the  money  that  we  took  in  for  the 
sale  of  the  lots. 

Q,  Did  you  make  this  agreement  before  or 
after  you 'made  your  contract  with  Reed? 

A,  I  think  it  was  before. 

Q.  Did  they  have  any  interest  in  any  un- 
platted poruons  of  this  land? 

A.  'Diey  had  no  interest  in  any  of  the 
ground,  but  the  money  that  we  sold  lots  for. 
If  we  sold  the  whole  thing,  they  got,  each 
of  them,  an  eighth. 

Q,  That  was  the  extent  of  the  contract? 
In  other  words,  they  took  you  for  one  half 
of  the  money,-— ail  your  interest  from  the 
sale  of  lots  during  the  time  the  railroad  was 
being  constructed? 

J.  No;  they  didn't  take  my  half  of  the 
money,  at  all. 

Q,  One  half  of  the  interest? 

A.  They  took — My  interest  was  divided 
into  four  parts.  The  sale  of  lots  was  di- 
vided into  four  parts,  and  the  money  was 
divided. 

Q.  During  the  time  the  railroad  was  be- 
ing constructed  from  where? 

A .  To  Tacoma,  from  where  it  was  already 
built  to. 

Q.  The  amount  of  their  interest  depended 
upon  the  length  of  time  they  were  to  keep 
the  railroad  building? 

A .  We  were  not  very  particular  about  it. 
We  didn't  stick  them  right  down  to  it. 
They  got  a  good  deal  of  money  after  the 
railroad  was  built, 

T^e  above  testimony  was  undisputed. 
Appellants  proposed  the  following  finding 
of  fact  based  upon  said  evidence:  ''That 
the  agreement  hereinbefore  mentioned  was 
entered  into  by  the  said  Thomas  Johnson 
for  and  on  behalf  of  certain  officers  of  the 
Northern  Pacific  Railroad  Company,  who 
then  had  charge  of  the  construction  of  the 
line  of  railway  of  the  Northern  Pacific 
Railroad  Company  through  and  near  said 
lands,  and  that  the  consideration  of  said 
contract  was  that  said  officers  having  charge 
of  the  location  of  said  line  of  railway  should 
locate  the  depot  of  said  railway  company 
within  the  limits  of  said  tract  of  land." 
Said  proposed  finding  was  by  the  court  re- 
fused, and  exception  thereto  was  taken. 
Appellants  also  proposed  the  following  con- 
clusion of  law:  "That  said  agreement 
aforesaid  having  been  made  for  and  on  be- 
half of  the  officers  of  a  public  corporation 
known  as  the  Northern  Pacific  Railroad 
Company,  and  whose  duty  it  was  to  locate 
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depots  at  such  points  as  would  suit  the  pub- 
lic needs  and  convenience,  aiid  the  sole  con- 
sideration for  said  agreement  b^ine  the  lo- 
cation of  said  depot  for  the  use  of  the  public 
upon  the  aboye-described  lands,  the  said 
agreement  was  and  is  without  consideration 
and  void."  Said  proposed  conclusion  was 
refused,  and  exception  was  thereto  taken. 
In  refusing  to  make  said  finding  and  conclu- 
sion, we  Slink  the  court  materially  erred. 
The  respondents  by  their  cross  complaint 
were  asking  for  a  spedfio  performance  of 
the  contract,  by  decreeing  a  conveyance  to 
them 'of  the  lands  claimed  by  them  under 
their  contract.  Before  they  are  entitled  to 
the  relief  of  specific  performance,  it  must 
appear  that  the  contract  which  Uiey  seek  to 
enforce  has  all  the  elements  of  an  enforce- 
able contract.  If  the  contract  is  illegal  and 
void  for  reasons  of  public  policy,  specific 
performance  will  not  be  enforced.  ''£quity 
will  not  assume  jurisdiction  to  compel  the 
specific  performance  of  a  contract  that  is 
illegal  in  any  of  its  features.  If  the  nature 
of  the  contract  is  such  that  its  enforcement 
would  be  in  violation  of  public  policy,  spe- 
cific performance  will  not  be  granted.  The 
least  taint  of  illegality  or  want  of  eouity 
will  preclude  a  decree."  22  Am.  ft  £)ng. 
Enc.  Law,  1st  ed.  p.  1014,  V  4.  Was  the 
contract  between  the  parties  here  such  as  is 
contemplated  in  the  above  statement  of  the 
law?  It  is  a  general  rule  that  contracts 
which  tend  to  place  the  officers  of  a  corpo- 
ration under  an  inducement  to  disregard 
their  duties  to  the  corporation,  and  to  de- 
cide questions  affecting  the  action  of  the 
corporation  from  a  standpoint  other  than 
that  of  the  best  interests  thereof,  are  illegal 
and  void.  The  evidence  in  this  case  dis- 
closes that  certain  officers  of  the  Northern 
Pacific  Railway  Company,  in  consideration 
that  they  should  receive  a  portion  of  the 
proceeds  of  sales  of  appellants'  lands,  agreed 
to  so  locate  the  line  of  said  road  that  it 
would  run  through  the  section  26  described 
in  the  contract  between  these  parties,  and 
further  agreed  to  erect  a  depot  within  said 
section.  The  testimony  of  Johnson  is  to  the 
effect  that  the  company  contemplated  build- 
ing its  line  upon  another  route,  but,  by  rea- 
son of  the  inducement  above  stated,  the  offi- 
cers having  in  charge  the  location  of  the 
line  and  depot  determined  to  change  the 
route  and  locate  both  the  tracks  and  depot 
upon  said  lands.  It  is  manifest  that  such 
a  personal  inducement  acted  upon  by  the 
officers  of  the  company,  having  in  view 
their  private  gadn,  would  not  leave  them 
free  to  act  in  all  respects  as  might  best  sub- 
serve the  interests  of  the  corporation  with 
whose  interests  they  were  intrusted.  It  is 
urged  by  respondents  that  the  officers  of  the 
company  were  not  parties  to  this  contract. 
It  is  true,  they  are  not  named  in  tlie  con- 
tract; but  it  appears  from  the  evidence  in 
the  case  that  before  Johnson  made  the 
agreement  with  appellants  these  officers  had 
negotiated  with  Johnson  to  the  effect  that, 
if  he  should  procure  such  a  contract  from 
appellants,  they  would  in  consideration  of 
sharing  in  its  benefits,  make  the  location  of 
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the  depot  within  said  section.  Johnson  had 
no  power  to  make  the  location.  The  per- 
sons who  held  that  power  agreed  to  make  it 
if  Johnson  would  procure  certain  specified 
compensation  for  them  from  appellants.  In 
making  the  contract,  Johnson,  in  effect,  oc- 
cupied the  position  of  one  simply  acting  be- 
tween the  principal  parties  concerned.  In 
the  arrangement  that  was  made,  Johnson 
$9tood  in  the  position  of  a  trustee  for  the  of- 
ficers, since  he  was  to  account  to  them  for 
a  specified  share  of  the  proceeds  of  all  landa 
sold.  We  believe  the  relations  of  the  offi- 
cers of  the  company  to  this  contract  were 
such  as  cast  upon  it  the  taint  of  illegality, 
and  rendered  it  void  as  being  against  pubha 
policy,  under  the  authorities  we  shall  here- 
inafter discuss.  This  is  true  even  though 
the  contract,  upon  its  face,  appears  to  have^ 
been  made  with  Johnson  alone.  The  offi- 
cers' interests  in  the  results  of  the  contract 
aggregated  three  times  as  much  as  the  in- 
terest of  Johnson,  and  from  that  fact^  to- 
gether with  the  further  fact  that  the  neces- 
sary power  to  act  in  the  premises  resided 
with  the  officers,  it  follows  logically  that 
Johnson  must  have  been  entirely  under  the 
control  and  direction  of  the  officers,  and  he 
therefore  became  particeps  criminia  in  the 
illegality  of  the  transaction. 

In  the  case  of  liestor  v.  Wathen,  60  IlL 
138,  a  contract  was  involved  which  wa» 
similar  to  the  one  here  under  considera- 
tion. The  construction  firm  that  was  build- 
ing the  railroad,  together  with  the  president 
of  the  railroad  company  and  another  of  ita 
directors,  and  also  its  construction  agent, 
entered  into  a  contract  with  the  owner» 
of  160  acres  of  land  situated  where  the  road 
then  in  process  of  construction  was  expect- 
ed to  cross  the  Illinois  Central  Railroad,  hy 
the  terms  of  which  the  owners  agreed  t» 
sell  the  first-named  parties  an  interest  in 
the  land.  No  money  was  to  be  paid  by  the- 
purchasers,  but  the  land  was  to  be  laid 
out  into  town  lots  and  sold.  Ilie  first  pro- 
ceeds of  the  same,  to  the  amount  of  $4,> 
800,  were  to  be  retained  b^  the  owners,, 
and  when  this  sum  was  received  they  were- 
to  convey  to  the  other  parties  an  undivided 
half  of  the  residue  of  the  land.  The  only 
consideration  for  the  agreement  was  that 
the  so-called  purchasers  should  "aid,  assist^ 
and  contribute  to  the  building  up  of  a  town 
on  said  land."  Precisely  as  is  sought  by  the 
cross  bill  in  this  case,  the  so-called  purchas- 
ers in  that  case  brought  suit  against  the 
owners  of  the  land,  asking  for  an  account- 
of  sales,  and  for  conveyance  of  an  undivided 
half  of  the  lots  unsold.  The  court  refused 
to  enforce  the  contract  and  dismissed  the 
bill.  The  lan^age  of  the  court  in  discuss- 
ing the  principle  involved  is  of  great  em- 
phasis and  weight.  The  necessary  space- 
forbids  an  extensive  quotation  from  the- 
opinion,  but  the  following  extract  is  par- 
ticularly pertinent:  "A  court  of  equity 
will  not  enforce  a  contract  resting  upon 
such  official  delinquen<7,  or  even  tending  to- 
produce  it.  Such  is  the  character  of  the 
contract  before  us.  If  we  enforce  it»  we- 
lend  the  sanction  of  the  oourt  to  a  class  of 
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contracts  the  inevitable  tendency  of  which 
is  to  make  the  officers  of  these  powerful 
corporations  pervert  their  trusts  to  their 
private  gain  at  the  price  of  injury  at  once 
to  the  stockholders  and  to  the  public.  Ren- 
dered into  plain  English,  tne  contract  in 
this  case  was  a  bribe  on  the  part  of  Wathen 
and  Gibson  to  the  president  and  other  offi- 
cers of  the  railway  company,  and  to  the  con- 
tractors who  were  building  the  road,  of  an 
undivided  half  of  160  acres  of  land,  in  con- 
sideration of  which  the  road  was  to  be  con- 
structed on  a  certain  line,  and  a  depot  built 
at  a  certain  point.  ...  In  this  partic- 
ular case  no  wrong  may  have  been  done,  and 
yet  public  policy  plainly  forbids  the  sanc- 
tion of  such  contracts,  because  of  the  great 
temptation  they  would  offer  to  official  faith- 
lessness and  corruption."  The  principle 
adopted  in  the  above  case  is  sustained  by  the 
following  authorities:  Fuller  v.  Dame,  18 
Pick.  472;  Holladay  v.  Patterson,  5  Or.  177; 
Bliss  V.  Mattcson,  52  Barb.  335;  Berryman 
V.  Cincinnati  Southern  R.  Co.  14  Bush,  755 ; 
West  V.  Camden,  135  U.  S.  507,  34  L.  ed. 
254,  10  Sup.  Gt.  Rep.  838;  Woodstock  Iron 
Co,  V.  Richmond  d  D,  Extension  Co.  129  U. 
S.  643,  32  L.  ed.  810,  9  Sup.  Ct.  Rep.  402. 
In  the  last-named  case  the  court  said :  "The 
business  of  the  extension  company  was  one  in 
which  the  public  was  interested.  Railroads 
are  for  many  purposes  public  highways. 
They  are  constructed  for  the  convenience  of 
the  public  in  the  transportation  of  persons 
and  property.  In  their  construction  without 
unnecessary  length  between  designated 
points,  in  their  having  proper  accommoda- 
tions, and  in  their  charges  for  transporta- 
tion, the  public  is  directly  interested.  Cor- 
porations, it  is  true,  formed  for  their  con- 
struction, are  private  corporations;  but, 
whilst  their  directors  are  required  to  look 
to  the  interests  of  their  stockholders,  they 
must  do  so  in  subordination  to  and  in  con- 
nection with  the  public  interests,  which  they 
are  equally  boimd  to  respect  and  subserve. 
All  arrangements,  therefore,  by  which  di- 
rectors or  stockholders  or  other  persons 
may  acquire  gain  by  inducing  those  corpo- 
rations  to  disregard  their  duties  to  the  pub- 
lic, are  ill^l  and  lead  to  unfair  dealing, 
and,  thus  l^ng  against  public  policy,  will 
not  be  enforced  by  the  courts."  It  will  be 
noted  that  the  language  of  the  above  opin- 
ion not  only  applies  the  rule  to  directors  or 
stockholder,  and  declares  that  all  arrange- 
ments by  which  they  may  acquire  gain  by 
inducing  these  corporations  to  disregard 
their  duties  to  the  public  are  illegal,  but 
also  applies  the  same  rule  to  "other  per- 
sons;" the  words  being  particularly  appli- 
cable to  the  claim  msSe  in  this  case  that 
Johnson,  not  being  an  officer  of  the  railway 
eompany,  is  entitled  to  have  his  contract  en- 
forced. Further  addressing  ourselves  to  the 
last-named  point,  we  refer  to  the  case  of 
Embrey  v.  Jemison,  131  U.  S.  336,  33  L.  ed. 
172,  9  Sup.  Ct.  Rep.  776.  The  contract  in- 
volved in  that  case  was  a  wagering  contract, 
and  it  was  held  that  the  broker  who  nego- 
tiated between  t^e  parties  for  the  purpose  of 
enteiing  into  the  illegal  agreement  was 
67  L.  R.  A. 


particeps  criminis^  and  could  not  recover 
for  services  rendered  or  losses  incurred  by 
himself  on  behalf  of  either  in  forwarding 
the  transaction.  In  the  case  of  Armstrong 
V.  Toler,  11  Wheat.  258,  6  L.  ed.  468,  the 
following  instruction  was  given  to  the  jury 
below:  That  where  the  contract  grows 
immediately  out  of,  and  is  connected  with, 
an  illegal  or  immoral  act,  a  court  of  justice 
will  not  lend  its  aid  to  enforce  it;  and  if  the 
contract  be  in  fact  only  connected  with  the 
illegal  transaction,  and  growing  immediate- 
ly out  of  it,  though  it  be  in  fact  a  new  con- 
tract, it  is  equally  tainted  by  it.  The  in- 
struction was  sustained  by  the  Supreme 
Court  of  the  United  States  in  an  opinion 
rendered  by  Mr.  Chief  Justice  Marshall. 
The  learned  jurist  says  the  law  was  correct- 
ly stated  by  the  trial  court.  To  the  same 
effect  are  the  following  cases:  Barton  v. 
Port  Jackson  d  U.  F.  PI.  Road  Co.  17  Barb. 
397;  Deans  v.  McLendon,  30  Miss.  343; 
Howell  V.  Fouwlain,  3  Ga.  176,  46  Am.  Dec 
415;  Branch  v.  Haas,  16  Fed.  53;  Ounter  v. 
Leckey,  30  Ala.  591;  Buck  v.  Alhee,  26  Vt, 
184,  62  Am.  Dec.  664;  Bartle  v.  Nutt,  4 
Pet  184,  7  L.  ed.  825;  15  Am.  &  Eng.  £nc. 
Law,  2d  cd.  p.  902. 

It  cannot  be  successfully  urged  that  ap- 
pellants have  waived  objection  to  the  il- 
legality of  this  contract  by  not  specially 
pleading  the  same.  The  nonenforcement  of 
illegal  contracts  is  a  matter  of  common 
public  interest,  and  a  party  to  such  contract 
cannot  waive  his  right  to  set  up  the  defense 
of  illegality  in  an  action  thereon  by  the 
other  party.  It  is  not  necessary  to  special- 
ly plead  the  defense  of  illegality,  but,  when 
the  same  is  made  to  appear  to  the  court 
at  any  stage  of  the  case,  it  becomes  the  duty 
of  the  court  to  refuse  to  entertain  the  ac- 
tion. The  above  statements  of  the  law  are 
sustained  by  the  following  cases:  Oscan- 
yan  v.  Winchester  Repeating  Arms  Co.  103 
U.  S.  261,  26  L.  ed.  539;  Coppell  v.  HcU,  7 
Wall.  542,  19  L.  ed.  244;  Cardoze  v.  Swift, 
113  Mass.  250;  Wilde  v.  Wilde,  37  Neb. 
891,  56  N.  W.  724;  Sheldon  v.  Pruessner, 
52  Kan.  579,  22  L.  R.  A.  709,  35  Pac.  201; 
Craig  v.  Missouri,  4  Pet.  410,  7  L.  ed.  903; 
Johnson  v.  Hulings,  103  Pa.  498,  49  Am. 
Rep.  131;  Wight  v.  Rindskopf,  43  Wis.  344; 
Krcamer  v.  Earl,  91  Cal.  112,  27  Pac.  735; 
Morrill  v.  Nightingale,  93  Cal.  452,  28  Pac 
1068;  Schmidt  v.  Barker,  17  La.  Ann.  261, 
87  Am.  Dec.  527;  Claflin  r.  United  States 
Credit  System  Co.  165  Mass.  501,  43  N.  £. 
293;  Richardson  v.  Buhl,  77  Mich.  632,  6 
L.  R.  A.  457,  43  N.  W.  102.  The  appellants 
are  not  estopped  to  raise  the  illegality  of 
the  contract  because  of  their  course  of  deal- 
ing with  respondents  under  the  contract. 
Validity  cannot  be  given  to  an  illegal  con- 
tract through  any  principle  of  estoppel.  1 
Warvelle,  Vendors,  p.  162,  §  4 ;  Durkee  ▼. 
People  ear  rel,  Askreti,  155  111.  354,  40  N.  E. 
626;  Browti  v.  First  Nat.  Bank,  137  Ind. 
655,  24  L.  R.  A.  206,  37  N.  E,  158;  PuU- 
man's  Palace  Car  Co.  v.  Central  Transp.  Ob. 
171  U.  S.  138,  43  L.  ed.  108,  18  Sup.  Ct  Rep. 
808.  While  one  is  not  estopped  to  raise  the 
illegality  of  a  contract,  yet  he  is  not  enti- 
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tied  to  recover  for  losses  thereunder.  In 
Howell  V.  Fountain,  3  Ga,  176,  46  Am.  Dec. 
415,  the  court  said:  "The  law  leaves  the 
parties  to  such  a  contract  where  it  found 
them.  If  either  has  sustained  a  loss  by  the 
bad  faith  of  a  particepa  criminia,  it  is  but 
a  just  infliction  for  premeditated  and  deep- 
ly practised  fraud,  which,  when  detected, 
deprives  him  of  anticipated  profits,  or  sub- 
jects him  to  unexpected  losses.  He  must 
not  expect  that  a  judicial  tribunal  will  de- 
grade itself  by  an  exertion  of  its  powers,  by 
shifting  the  loss  from  one  to  the  otjier,  or 
to  equalize  the  benefits  or  burdens  which 
may  have  resulted  by  the  violation  of  every 
principle  of  morals  and  of  laws." 

The  trial  court  found  that  neither  party 
was  entitled  to  recover  anything  upon  an 
accounting,  which  was  right.    But  in  the 


light  of  the  foregoing  authorities,  that  por- 
tion of  the  court's  findings  and  judgment 
which  awarded  and  decreed  specific  per- 
formance in  favor  of  respondents  must  be 
set  aside.  To  that  extent  the  judgment  %» 
reversed f  and  the  cause  remanded,  with  in- 
structions to  the  lower  court  to  modify  the 
judgment  to  the  extent  of  decreeing  that 
the  contracts  between  appellants  and  re- 
spondents dated,  respectively,  July  13,  1886, 
and  August  2,  1886,  shall  be  canceled  and 
terminated,  and  shall  be  removed  and  ex- 
tinguished as  a  cloud  upon  the  title  of  ap- 
pellants to  the  unsold  portions  of  the  laaas 
described  therein. 

Reavis,  Ch.  J.,  and  FvUertom,  Dwa- 
bar,  Anders,  and  Mount,  JJ.,  concur. 
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^1.  IVl&ere  one  places  a  steam  boiler 
upon  bis  premises,  and  operates  the 
same  io  lawful  business  with  care  and  skill, 
80  that  it  is  no  nuisance,  in  the  absence  of 
proof  of  fault  or  negligence  in  him,  he  is  not 
liable  for  damages  to  his  neighbor  occasioned 
by  the  explosion  of  the  boiler. 

S.  A  presumption  of  neffllffenee  does 
not  arise  from  the  mere  fact  of  tlie 
explosion  of  a  steam  boiler  used  by  one 
engaged  in  lawful  business.  Negligence  on 
bis  part  must  be  shown. 

3.  'While  tvro  special  questions  coTer* 
Inff  the  same  Inquiry  should  not  he 
put  to  a  Jnryy  yet  if  one  covering  some 
matter  of  another  is  so  drawn  as  to  more  defi- 
nitely and  pointedly  inquire  as  to  a  particular 
matter  controlling  the  case  It  should  be  given. 

(March  8,  1002.) 

ERROR  to  the  Circuit  Court  for  Mason 
County  to  review  a  judgment  in  favor 
of  plaintiif  in  an  action  hrought  to  recover 
damages  for  injuries  caused  by  the  explo- 
«ion  of  a  boiler.     Reversed. 

The  facts  are  stated  in  the  opinion. 
Xfcssrs.    Jolin    U.    Myers    and    H.    R. 
Howard,  for  plaintiff  in  error: 

The  precaution  that  everyone  in  conduct- 
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ing  a  business  is  bound  to  observe  is  meas- 
ured by  what  in  the  known  course  of  thines 
is  likely  to  occur  as  the  natural  and  prob- 
able consequence  of  the  doing  or  not  doing 
of  an  act. 

No  one  is  bound  to  foresee  or  anticipate 
an  injury  that  may  result  from  accidents 
remotely  possible. 

An  accident  resulting  in  injury  to  an- 
other may  be  remotely  possible, 'aa  distin- 
guished from  accidents  resulting  in  injury 
to  others  as  the  natural  and  probable  con- 
sequences of  tne  acts  causing  such  acci- 
dents. 

Evansville  d  T.  E.  R.  Co,  t.  Welch,  25 
Ind.  App.  308,  58  N.  £.  88. 

No  one  who  uses  machinery  is  a  guaran- 
tor of  its  safety.  He  is  only  bound  to  use 
ordinary  and  reasonable  care  in  the  selec- 
tion, arrangement,  and  care  thereof.  He 
has  a  right  to  provide  and  use  such  as  the 
experience  of  trade  and  manufacture  sanc- 
tions as  reasonably  safe. 

atri^igham  v.  Hilton,  111  N.  Y.  188,  9ub 
nom.  Btringham  v.  Steuxirt,  1  L.  R.  A.  483, 
18  N.  E.  8*70;  Lafflin  v.  Buffalo  d  8.  W.  R, 
Co.  106  N.  Y.  141,  60  Am.  Rep.  433,  12  N. 
E.  599;  Burke  v.  Witherhee,  98  N.  Y.  562. 

When  an  appliance  or  machine  not  ob- 
viously dangerous  has  been  in  use  for  a 
long  time,  and  has  uniformly  proved  ade- 
quate, safe,  and  convenient,  its  use  may  be 
continued  without  the  imputation  of  im- 
prudence or  carelessness. 

Stringham  v.  Hilton,  111  N.  Y.  188,  9ub 
nom,  Stringham  v.  Stewart,  1  L.  R.  A.  483, 
18  N.  E.  870;  Burke  v.  Witherbee,  98  N.  Y. 


NoTB. — As  to  injury  to  adjoining  property 
ty  esciipe  of  water  from  standplpe  on  premises, 
flee  Defiance  Water  Co.  v.  OUnger  (Ohio)  32 
L.  R.  A.  736. 

As  to  negligence  In  escape  and  explosion  of 
gas.  see  Ohio  Gas  Fuel  Co.  v.  Andrews  (Ohio) 
29  L.  R.  A.  337,  and  note;  Schmeer  v.  Gaslight 
-Co.  (N.  Y.)  30  L.  R.  A.  653 ;  Consolidated  Gas 
Co.  V.  Crocker  (Md.)  31  L.  R.  A.  785;  Con- 
sumers* Gas  Trust  Co.  v.  Ferrego  (Ind.)  32  L. 
.67  L.  R.  A. 


R.  A.  146 :  and  Pine  BlufT  Water  ft  Light  Co. 
V.  Schneider  (Ark.)  33  L.  R.  A.  366. 

As  to  liability  for  injury  to  person  near  rail- 
road from  explosion  of  locomotive  holler,  see 
Louisville,  N.  A.  ft  C.  R.  Co.  v.  Lynch  (Ind.) 
34  L.  R.  A.  293. 

As  to  explosion  of  generator  of  refrlgeratlas 
machine,  see  Ryan  v.  Los  Angeles  Ice  ft  Cold 
Storage  Co.  (Cal.)  32  L.  R.  A.  624. 
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-562 ;  Lafflin  v.  Buffalo  d  B,  W,  R,  Co.  106 
:S.  Y.  136,  60  Am.  Rep.  433,  12  N.  E.  699; 
L^fiua  V.  Union  Ferry  Co,  84  N.  Y.  455,  38 
Jim.  Rep.  533. 

No  one  engaged  in  a  lawful  business  is  an 
insurer  against  unavoidable  accidents. 

HuH  V.  Austin,  46  Ohio  St  387,  21  N.  E. 
^64;  Lo9ee  v.  Buchtman,  61  N.  Y.  476,  10 
Am.  Rep.  623;  Spencer  t.  Campbell,  9 
Watts  &  S.  32;  Marshall  v.  Welwood,  38  N. 
^.  L.  339;  Walker  v.  Chicago,  R,  L  d  P.  /J. 
<7o.  71  Iowa,  668,  33  N.  W.  224;  roim^  v. 
Bransfordy  12  Lea,  232;  Cosulioh  v.  Stand- 
Hird  Oil  Co,  122  N.  Y.  118,  26  N.  E.  259; 
Benedick  v.  Potts,  88  Md.  62,  41  L.  R.  A. 
-478,  40  Atl.  1067. 

The  act  which  caused  the  explosion  must 
be  shown  to  be  a  negligent  one,  and  this  it 
-cannot  be  unless  it  is  shown  that  it  was  one 
which  ordinary  and  reasonable  care  would 
have  enabled  the  person  who  did  it  to  have 
foreseen  and  provided  against  it. 

Voight  V.  Michigan  Peninsular  Co/r  Co. 
112  Mich.  604,  70  N.  W.  1103;  Bohaum  v. 
Equitable  Oaslight  Co,  15  App.  Div.  74,  44 
N.  Y.  Supp.  284;  MarshaU  v.  Welwood,  38 
N.  J.  L.  339,  20  Am.  Rep.  394;  Earle  v. 
Arhogast,  180  Pa.  409,  36  Atl.  923;  Louis- 
-ville,  N.  A,  d  C,  B,  Co,  v.  Lynch,  147  Ind. 
165,  34  L.  R.  A.  293,  44  N.  E.  997,  46  N.  E. 
471 ;  Nitroglycerine  Case,  16  Wall.  624,  21 
I^  ed.  206;  2  Thomp.  Neg.  1227;  Black, 
Proof  k  Pleading,  p.  23 ;  Elliott,  Railroads, 
1299;  Racine  v.  tfew  York  C,  d  H,  R.  R. 
Co.  70  Hun,  463,  24  N.  Y.  Supp.  388;  Quill 
v.  Empire  State  Teleph.  d  Teleg,  Co.  169 
N.  Y.  1,  63  N.  E.  680  ;Jo^n  Morris  Co.  v. 
Southworth,  154  111.  118,  39  N.  E.  1099; 
Texas  d  P.  R.  Co.  v.  Barrett,  166  U.  S.  617, 
41  L.  ed.  1136,  17  Sup.  Ct.  Rep.  707. 

If  one  does  a  lawful  act  upon  his  own 
premises  he  cannot  be  held  responsible  for 
injurious  consequences  that  may  result  from 
it,  unless  it  is  so  done  as  to  constitute  ac- 
tionable negligence. 

4  Wait,  Act.  &  Def.  701;  Rockujood  v. 
Wilson,  11  Cush.  221;  JoJmson  v.  Bums,  39 
W.  Va.  659,  20  S.  E.  686;  Yeager  v.  Blue- 
field,  40  W.  Va.  484,  21  S.  E.  752;  Martin 
V.  Thayer,  37  W.  Va.  38,  16  S.  E.  489; 
Williams  v.  Michigan  C.  R.  Co.  2  Mich. 
250,  55  Am.  Dec.  59;  Fahn  v.  Reichart,  8 
Wis.  256,  76  Am.  Dec.  237;  Spencer  v. 
Campbell,  9  WatU  &  S.  32;  Huff  v.  Austin, 
46  Ohio  St  386,  21  N.  E.  864;  Cosulich  v. 
Standard  Oil  Co.  122  N.  Y.  118,  25  N.  E. 

Messrs.  W.  R.  Gmm  and  Cbarles  E. 
IBLog^,  for  defendant  in  error: 

The  explosion  of  a  boiler  is  within  the 
doctrine,  res  ipsa  loquitur, — ^the  thing  it- 
■self  speaks. 

Illinois  C.  R.  Co.  v.  PhilUps,  65  111.  194; 
Young  v.  Bransford,  12  Lea,  232;  Rose  v. 
Stephens  d  C.  Transp.  Co.  20  Blatchf.  411, 
11  Fed.  438;  Posey  v.  Scoville,  10  Fed.  140; 
.Snyder  Y.  Wheeling  Electrical  Co.  ^3  W.  Va. 
-661,  39  L.  R.  A.  499,  28  S.  E.  733;  Bamow- 
^ky  V.  Helson,  15  L.  R.  A.  33,  note,  89  Mich. 
S23,  60  N.  W.  989;  Judson  v.  Qiwnt  Powder 
-Co.  107  Cal.  549,  29  L.  R.  A.  718,  40  Pac. 
1020;  Bowser  v.  Cumberland  d  P,  R.  Co. 
.57  L.  R.  A. 


SO  Md.  146,  27  L.  R.  A.  164,  30  Atl.  906; 
Illinois  C.  R.  Co.  v.  Houck,  72  111.  285. 

The  proximate  cause  of  the  injury  alleged 
in  the  declaration  is  the  defective  boiler 
owned  and  operated  by  the  defendant, — a 
boiler  in  bad  condition  and  repair.  Is  it 
material  whether  it  was  in  such  condition 
when  the  defendant  began  its  use,  or  wheth- 
er it  became  so  while  it  was  using  it? 

Cincinnati,  H.  d  I.  R,  Co.  v.  Revalee,  17 
Ind.  App.  657,  46  N.  E.  352;  Lee  v.  South- 
ern P.  R.  Co.  116  Cal.  97,  38  L.  R.  A.  71, 
47  Pac.  932;  Platz  y.McKean  Twp.  178  Pa. 
601,  36  Atl.  136;  Texas  d  P.  R.  Co.  v.  Wil- 
liams, 10  C.  C.  A.  463,  23  U.  S.  App.  379, 
62  Fed.  440;  Folsom  v.  Lewis,  86  Ga.  146, 
11  S.  E.  606;  Raybum  v.  Central  Iowa  R. 
Co.  74  Iowa,  637,  36  N.  W.  606,  38  N.  W. 
520. 

BrannoB,  J.,  delivered  the  opinion  of 
the  court: 

In  an  action  of  trespass  on  the  case  in 
the  circuit  court  of  Mason  county,  brought 
by  Marianna  Vieth  against  Hope  Salt  L 
Coal  Company,  the  plaintiff  recovered  a  ver- 
dict and  judgment  against  the  defendant, 
and  it  has  brought  the  case  up  to  this  court. 

The  ground  of  the  action  was  that  the  de- 
fendant company  carrying  on  the  business 
of  manufacturing  salt,  and  using  a  boiler 
in  its  work,  inflicted  injury  upon  the  plain- 
tiff by  damage  done  to  her  residence  from 
the  explosion  of  said  boiler.  We  see  at 
once  that  the  case  involves  a  conflict  or 
clash  between  two  plain  rights  vested  in  the 
parties  to  the  suit.  The  right  of  the  com- 
pany is  the  right  to  use  its  own  premises  in 
legitimate  lawful  business.  This  is  a  con- 
stitutional right  of  liberty,  and  of  the  plain- 
est import  The  right  of  Mrs.  Vieth  is  the 
right  to  abide  upon  her  own  premises  in 
peace  and  security,  free  from  hindrance  or 
disturbance  by  anyone.  She  received  injury 
from  the  defendant's  act  Does  that  alone, 
without  more,  give  her  the  right  by  law  to 
call  upon  the  company  for  reparation? 
Upon  first  impression  we  would  likely  an- 
swer tliis  question  in  the  afiirmative.  The 
plaintiff  has  received  damage,  without  fault 
on  her  part,  frdbi  the  act  of  her  neighbor, 
and  it  would  seem  plausible  to  say  that  this, 
neighbor  must  make  her  whole.  And  such 
is  the  law  under  some  decisions  very  well 
considered  in  Elngland,  particularly  the 
case  of  Fletcher  v.  Rylands,  L.  R.  1  Exch. 
265,  where  a  party  constructed  a  water  res- 
ervoir upon  his  land,  and  the  water  burst 
through  into  some  coal  shafts  which  had 
been  made  by  another  party,  not  known  to 
the  owner  of  the  reservoir.  The  owner  of 
the  reservoir  was  held  liable  for  damages, 
upon  the  ground  that  anyone  who  for  his 
own  purposes  brings  upon  his  own  land  any- 
thing that  may  do  mischief,  or  does  mis- 
chief, does  so  at  his  peril,  and,  if  injury  re- 
sults therefrom  to  another,  he  is  prima  facie 
answerable  for  all  damage  therefrom.  But 
such  is  not  the  American  law.  That  law 
says  that  the  English  rule  detracts  from 
the  right  of  the  owner  of  land  to  use  it  in 
legitimate  business,  detracts  from  the  efli- 
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cacy  of  that  ownership,  cripples  a  plain 
right  of  ownership,  and  makes  that  owner 
an  insurer  against  harm  to  others  resulting 
from  mere  accident  in  the  lawful  use  of 
his  property.  Ilie  American  law  does  not 
make  the  mere  damage  a  prima  facie  cause 
of  action,  hut  requires  negligence  on  the 
part  of  him  who  inflicts  the  injury.  That 
latest  and  best  work  on  the  subject  of  neg- 
ligence, Thompson's  Commentaries  on  the 
Law  of  Negligence  (in  vol.  1,  §  14),  lays 
down  the  law  thus:  "If,  in  the  prosecu- 
tion of  a  lawful  act,  a  casualty  purely  ac- 
cidental happens,  and  one  which  cannot  be 
ascribed  to  any  want  of  due  care  or  skill  on 
the  part  of  the  party  sought  to  be  made 
liable  therefor,  no  matter  how  grievous,  no 
action  can  be  supported  for  the  damage 
arising  therefrom.  The  meaning  is  that 
where  a  man,  proceeding  in  a  lawful  busi- 
ness, exercises  reasonable  care,  the  law  does 
not  make  him  an  insurer  of  others  against 
those  consequences  of  his  actions  which  rea- 
sonable care  and  foresight  could  not  have 
prevented.  The  law  justly  ascribes  such 
consequences  to  inevitable  misfortune,  or 
the  'act  of  God,'  and  leaves  the  harm  result- 
ing from  them  to  be  borne  by  him  upon 
whom  it  falls.  The  contrary  would  obvi- 
ously be  against  public  policv,  because  it 
would  impose  so  ffreat  a  restraint  upon  free- 
dom as  materially  to  check  human  enter- 
prise. In  such  cases,  therefore,  the  law  con- 
tents itself  with  inquiring  whether  any 
other  person  than  the  sufferer  was  at  fault, 
and,  if  so,  it  requires  him  to  reimburse  the 
sufferer  for  the  loss  he  has  sustained,  un- 
less the  sufferer  himself  was  also  at  fault. 
This  doctrine,  however,  is  predicated  only 
of  unforeseen  accidents,  which  result  from 
the  doing  of  lawful  acts.  If  a  person  do  an 
act  which  is  wrongful  per  ae^  or  in  the  na- 
ture of  a  public  nuisance,  he  becomes,  in  re- 
spect of  it,  an  insurer  of  the  public,  and  is 
liable  for  any  injury  which  may  happen  in 
consequence  of  it  to  a  person  in  the  exer- 
cise of  ordinary  care,  irrespective  of  any 
question  as  to  the  degree  of  skill  or  dili- 
gence exercised  by  himself,  his  agents,  or 
servants,  to  prevent  such  injury."  In  the 
notable  case  of  Loaee  v.  Buchanan,  51  N.  Y. 
470,  10  Am.  Rep.  623,  the  case  of  injury 
from  the  explosion  of  a  boiler  to  property 
of  a  neighbor  was  fullv  considered,  and  the 
court  adopted  this  syllabus:  "Where  one 
places  a  steam  boiler  upon  his  premises,  and 
operates  the  same  with  care  and  skill,  so 
that  it  is  no  nuisance,  in  the  absence  of 
proof  of  fault  or  negligence  upon  his  part, 
he  is  not  liable  for  damages  to  his  neighbor 
occasioned  by  the  explosion  of  the  boiler." 
In  the  case  of  Cosulich  v.  Standard  Oil  Co, 
122  N.  Y.  118,  25  N.  E.  259,  this  subject  is 
fully  considered,  and  the  results  stated 
that  one  conducting  lawful  business  is  not 
under  obligation  of  saving  others  harmless 
from  it  by  inevitable  accident,  and  he  per- 
forms his  duty  when  he  uses  reasonable  care 
to  save  others  from  injury,  and  that  he  who 
alleges  negligence  as  a  foundation  of  his 
right  to  recovery  must  point  out  by  evi- 
dence the  defendant's  fault,  as  the  presump- 
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tion  is,  until  the  contrary  appears,  that, 
every  man  has  performed  his  duty.  Thus- 
it  clearly  appears  that  the  plaintiff  must, 
show,  not  simply  injury  to  her  property 
from  the  explosion  of  the  boiler,  but  must> 
add  to  the  fact  of  injury  evidence  of  som*- 
nep^ligence  by  the  defendant.  There  is  some- 
evidence  tending  to  show  defect  in  the  orig- 
inal construction  of  the  boiler  by  reason  of' 
insufficient  stay,  because  of  the  use  of  rail- 
road iron  for  the  purpose  of  stays;  but 
the  declaration  never  mentions  defects  im. 
the  construction  of  the  boiler  as  a  ground 
of  action.  A  declaration  for  tort  must 
specify  with  reasonable  certainty  the  main 
or  primary  act  of  omission  or  commission 
constituting  the  negligence,  and  it  cannot, 
state  one  act  as  the  cause  of  the  damage  and 
then  allow  the  plaintiff  to  prove  another. 
This  declaration  charges  two  acts  constitut- 
ing the  negligence, — one  that  the  defendant 
allowed  the  boiler  to  become  dangerous  and 
out  of  repair,  and  the  other  that  the  defend- 
ant misoperated  the  boiler,  but  does  not 
char^e  defects  in  original  construction.  If 
the  declaration  so  charged,  there  is  no  evi- 
dence to  show  that  the  defendant  knew  or 
could  have  known  of  this  defect.  The  en- 
gine had  been  in  use  a  good  while  and  op- 
erated well.  Numerous  engines  of  the  same- 
character  were  used  in  like  work  in  the- 
same  neighborhood.  The  law  is  as  ex- 
pounded in  Lo9ee  v.  Buchanany  51  N.  Y. 
476,  IQ  Am.  Rep.  623,  that  if  the  explosion 
came  from  defect  in  the  manufacture  of  the- 
boiler  the  owner  is  not  liable,  in  the  absence- 
of  proof  that  such  defect  was  known  to  him, 
or  discoverable  upon  examination,  or  by  the- 
application  of  known  tests,  and  that  the 
fact  that  the  boiler  was  purchased  of  reput- 
able manufacturers  is  proper  to  be  consid- 
ered as  tending  to  justify  its  use.  Tliia 
boiler  was  carefully  examined  before  it» 
purchase  and  found  to  be  good.  It  took  the 
place  of  an  old  boiler.  A  witness  for  the 
plaintiff,  claiming  to  have  some  knowledge 
of  boilers,  said  that  the  boiler  looked  to  be 
all  right.  The  defendant  was  not  bound  to> 
use  in  his  business  the  very  safest  and  best 
machinery.  Bema  v.  Cfaatan  Oaa  Coal  Co. 
27  W.  Va.  286,  66  Am.  Rep.  304.  There  i» 
absolutely  no  evidence  at  all  to  show  mis- 
management of  the  boiler. 

But  the  plaintiff  would  sustain  her  case 
on  the  theory  that  without  any  proof  of 
negligence  she  can  succeed.  It  is  contended 
for  her  that  the  mere  explosion  of  the 
boiler,  alone  and  per  ae,  creates,  at  least 
prima  facie,  a  presumption  of  negligence, 
calling  upon  the  defendant  to  repel  such 
presumption  under  the  doctrine  known  iik 
law  as  rea  ipaa  loquitur, — ^the  thing  itself 
speaks.  This  subject  is  discussed  in  Snyder 
V.  ^Vheeling  Electrical  Co.  43  W.  Va.  661,. 
39  L.  R.  A.  400,  28  S.  E.  733.  But  doea 
this  case  fall  under  that  doctrine?  Is  it 
possible  that  every  operator  of  the  millions, 
using  boilers  is  thus  a  guarantor  of  them 
against  all  latent  defects?  There  is  a  divi- 
sion of  authority  here  it  is  true;  but  the- 
reason  and  the  preponderance  of  authority 
are  against  the  doctrine  that  the  mere  ex- 
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plosion  of  a  boiler,  without  proof  of  some 
negligence,  imposes  upon  its  owner  liabil- 
ity.   The    Supreme    Court    of    the    United 
States  in  Texas  d  P,  R.  Co.  v.  Barrett,  166 
U.  8.  617,  41  Ix  ed.  1136,  17  Sup.  Ct  Rep. 
707,  denied  this  doctrine,  and  held  that  the 
plaintiff   must  establish   negligence  to   im- 
pose a  liability  for  damage  resulting  from 
*the  explosion  of  a  boiler.    In    the    above- 
•«ited  case  of  Coeulich  y.  Sta^idard  Oil  Co.  it 
was  held  that  no  presumption  of  negligence 
Arises  from  the  explosion  of  an  oil  tank  in 
-the  yard  of  the  defendant's  petroleum  fac- 
(toiy  causing  oil  to  flow  through  a  pipe  and 
-set  fire  to  plaintiff's  vessel,    ^e  court  held 
that  there  is  a  distinction  between  actions 
:for  nei^ligence  where  a  contract  relation  ex- 
ists between  the  parties,  and  those  in  which 
the  defendant  owes  to  the  plaintiff  no  other 
•duty  than  to  use  such  ordinary  care  as  the 
nature  of  the  business  demanded  to  avoid 
injury  to  others,   and   that  in   the  latter 
-dass  of  cases,  the  mere  fact  that  an  acci- 
•dent   hapjpened    to     the    plaintiff,    without 
more,  will  not  amount  to  prima  facie  proof 
•of  n^ligence  on  the  part  of  the  defendant, 
^uch  a  rule  as  that  contended  for  would  be 
very   dangerous,   as   it  would   make   every 
^iser  of  a  boiler  an  insurer  against  accident, 
and  would  almost  put  an  embargo  on  the 
use  of  boilers  in  legitimate  business.    Much 
authority  can  be  cited  to  support  this  prop- 
osition.    Huff  V.  Austin,  46  Ohio  St.   386, 
m  N.  E.  864;  Young  v.  Branaford,  12  Lea, 
232:  Marshall  v.  Wehvood,  38  N.  J.  L.  339, 
"20  Am.  Rep.  304.    Under  these  principles  it 
was  error  in  the  court  to  refuse  the  follow- 
ing instruction,  because  it  propounds  good 
law,  and  was  vital  in  the  case,  as  present- 
ing to  the  jury  the  law  put  to  it  on  the  de- 
fendant's side  of  the  case:     "The  jury  are 
instructed  that  they  cannot  infer  negligence 
from  the  mere  explosion  of  the  boiler.     The 
plaintiff  must  prove,  in  addition  to  such  ex- 
plosion,  such   facts   and    circumstances    as 
will   logically   raise  an  inference  of  negli- 
gence on  the  part  of  the  defendant  before 
they  can  find  for  -the  plaintiff.    The  pre- 
sumption of  law  is  that  persons  in  the  per- 
formance of  a  lawful  act  have  done  their 
duty,  and  this  presumption  continues  until 
the*  contrary  is  proved."    Without  that  in- 
etruction  the  defendant's  theory  of  the  law 
oi  the  case  was  not  presented  to  the  jury. 
The  defendant  asked  the  court  to  put  to 
the    jury    eight    special   questions:     "(1) 
Was  the  boiler  which  exploded  and  caused 
the  alleged  injury  out  of  repair  and  defect- 
ive at  the  time  of  the  explosion?     (2)  If  it 
was  out  of  repair  and  defective  at  the  time 
of  the  explosion,  in  what  particular  was  it 
out  of  repair,  and  what  caused  it  to  be  out 
of  repair?     (3)   If  it  was  out  of  repair  at 
the  time  of  the  explosion,  did  it  so  imperil 
the  boiler  as  to  cause  the  explosion  by  being 
out  of  repair?     (4)  What  caused  the  boiler 
to  explode?     (5)  Did  the  defendant,  by  its 
servants  and  employees,  operate  and  man- 
age said  boiler  in  such  unreasonable  manner 
as  to  cause  the  explosion ;  if  so  in  what  did 
the  unreasonable  conduct  and  acts  of  the 
defendant,  its  servants  and  employees,  con- 
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sist,  causing  the  boiler  to  explode?  (6) 
If  the  boiler  exploded  by  reason  of  defects 
therein,  what  were  the  defects  that  caused 
such  explosion?  (7)  If  the  boiler  was  out 
of  repair  and  defective,  so  as  to  cause  it  to 
explode,  was  the  want  of  repair  and  defect- 
ive condition  occasioned  by  the  negligent 
conduct  of  the  defendant,  its  servants  and 
employees?  (8)  If  the  boiler  did  explode 
by  reason  of  being  out  of  repair,  and  in  a 
defective  condition  by  reason  of  beins  out 
of  repair,  did  the  defendant  know,  prior  to 
the  explosion,  or  could  it  have  known  by  the 
exercise  of  ordinary  and  reasonable  care 
and  inspection,  of  such  defects  in  the  boiler 
which  caused  the  explosion?"  The  court 
put  to  the  jury  questions  1,  6,  and  8,  but 
refused  the  others.  It  seems  to  us  that 
some  of  tliese  questions  were  repetitions  of 
others.  Numbei*  2  is  fairly  covered  by  num- 
ber 6,  and  therefore  there  is  no  error  in  re- 
fusing it.  Number  3  should  have  been 
given.  It  squarely  puts  the  question 
whether  the*  boiler  was  out  of  repair  so  far 
as  to  cause  the  explosion.  That  question 
is  not  souarely  put  by  numbers  1  or  6.  If 
answered  in  the  negative,  it  would  overrule 
the  general  verdict,  and  was  therefore  mate- 
rial. Bess  V.  Chesapeake  d  0.  R.  Co.  35 
W.  Va.  492,  14  S.  E.  234.  There  was  no 
question  submitted  that  made  the  direct  ex- 
plicit inquiry  made  by  this  question.  As 
held  in  Peninsular  Land  Transp.  d  Mfg.  Co. 
V.  Franklin  Ins.  Co.  35  W.  Va.  666,  14  S. 
E.  237,  the  object  of  a  special  question  is  to 
call  the  jury's  special  attention  to  a  careful, 
deliberate  investigation  of  a  particular  fact, 
distinct  from  other  facts,  and  one  control- 
ling tho  case.  Where  is  there  any  reason 
against  number  4?  It  involved  the  pith  of 
the  case.  There  is  no  error  in  refusing  ques- 
tion 5,  as  the  court  told  the  jury  Ux&t  it 
could  not  find  for  the  plaintiff  on  the  theory 
of  mismanagement  of  the  boiler.  We  think 
it  was  error  to  refuse  to  put  question  num- 
ber 7. 

We  do  not  see  that  the  evidence  of  Gles- 
encamp  was  incompetent.  He  had  had  a 
long  practical  experience  with  boilers. 

For  these  reasons  toe  reverse  the  judg- 
ment, set  aside  the  verdict,  grant  a  new 
trial,  and  remand  the  case  to  the  Circuit 
Court. 


Fred  JUDY 

V. 

C.  6.  LASHLEY,  Mayor  of  Davis. 

(50  W.  Va.  628.) 

*1.  Tl&e  police  poorer  of  a  municipal 
corporation  depends  upon  the  will  of  the 
legislature,  and  a  city,  town,  or  village  can 
only  exercise  such  police  power  as  is  fairly 

*Headnotes  by  PoFriNBABOiB,  J. 


Note. — For  other  cases  in  this  series  as  to 
coDstitutionallty  of  ordinance  making  offense 
against  city  what  a  statute  makes  offense 
against  state,  see  People  v.  Detroit  White  Lead 
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included  In  the  grant  df  powers  by  its  char- 
ter. 

a.  Section  28  of  chapter  47  of  the  Code, 
by  ventliiff  in  the  conncils  of  mnnici- 
val  corporations  power  and  duty  "to  pro- 
tect the  persons  and  property  of  the  citizens 
of  such  city,  town,  or  village,  and  to  pre- 
serre  peace  and  good  order  therein,"  does  not 
confer  power  to  punish  acta  made  criminal 
by  the  state  law,  and  fully  covered  thereby, 
except  such  as  would  be  attended  with  cir- 
cumstances of  aggravation  not  Included  in 
the  state  law.  Such  power  must  be  specific- 
ally and  expressly  given  by  the  legislature,  be- 
fore It  can  be  exercised  by  such  corporation. 

S.  The  carrying  of  deadly  weapons, 
beinff  an  offense  fnlly  provided  for 
and  punished  by  law,  and  being  an  act  not 
in  itself  amounting  to  a  breach  of  the  peace, 
cannot  be  made  an  offense  and  punished  by 
a  municipal  ordinance,  unless  expressly  au- 
thorized by  the  municipal  charter. 

^4.  Prohibition  lies  to  restrain  the 
mayor  of  a  town  incorporated,  under  the 
provisions  of  chapter  47  of  the  Code,  from 
imposing  a  fine  upon  a  person  for  carrying 
deadly  weapons,  and  from  collecting  the 
same,  under  an  ordinance  making  such  act 
an  offense,  and  punishing  it  by  fine  and  Im- 
prisonment, as  such  ordinance  is  void,  and 
the  mayor  is  without  Jurisdiction  in  the 
premises. 

(March  1,  1902.) 

APPLICATION  for  a  writ  of  prohibition 
to  restrain  defendant  from  proceeding 
against  applicant  for  violation  of  an  alleged 
ordinance  forbidding  the  carrying  of  deadly 
weapons.     Atcarded, 

The  facts  are  stated  in  the  opinion. 
Jfr.  "W,  H.  Kelly  for  petitioner. 
Messrs.  CnnninKhani  A  StalllnKs  for 
respondent. 

PoffenbarKer,  J.,  delivered  the  opinion 
of  the  court: 

Fred  Judy  presented  his  petition  June  9, 
1900,  praying  a  writ  of  prohibition  re- 
straining C.  G.  Lash  ley,  mayor  of  the  town 
of  Davis,  from  proceeding  against  the  peti- 
tioner on  a  charge  of  carrying  a  deadly 
weapon,  and  from  attempting  to  collect  a 
fine  of  $25  imposed  upon  him  for  said  of- 
fense. There  is  some  controversy  between 
counsel  as  to  whether  said  proceeding  by 
the  mayor  was  under  the  ordinances  of  the 
town,  in  his  capacity  as  mayor,  or  under 
the  .state  statute;  the  mayor  being,  by  law, 
ew  officio  a  justice  of  the  peace.  Code, 
chap.  47,  §  30.  The  transcript  of  the 
mayor's  proceedings  is  not  with  the  papers, 
but  it  seems  to  be  conceded  that  there  is 
nothing  in  it  to  indicate  that  the  proceed- 
ing was  under  the  statute;  the  record  show- 
ing only  that  as  mayor  he  tried  petitioner, 
and  found  him  guilty,  and  assessed  the  tine 
against  him. 

Sections  26  and  52  of  the  ordinance  of 
the  town  concerning  offenses  and  their  pun- 
ishment reads  as  follows :     "It  shall  be  un- 


lawful for  any  person  to  carry  about  his 
person  any  revolver  of  other  pistol,  dirk 
or  bowie  knife,  razor,  slung  shot,  billy, 
metallic  or  other  false  knuddes,  or  any 
other  dangerous  or  deadly  weapon  of  like 
kind  or  character,  nor  shall  any  person  sell 
or  furnish  any  such  weapon  as  is  hereinbe- 
fore mentioned,  to  a  person  whom  he 
knows,  or  has  reason^  from  his  appearance,, 
or  otherwise,  to  believe  to  be  under  the  age 
of  twenty-one  years;  but  nothing  herein 
contained  shall  be  so  construed  as  to  pre- 
vent any  person  from  keeping  or  carrying 
about  his  dwelling  house  or  premises  such 
revolver  or  other  pistol,  or  from  carrying 
the  same  from  the  place  of  purchase  to  hia 
dwelling  house,  or  from  his  dwelling  house 
to  any  place  where  repairing  is  done,  to 
have  it  repaired,  and  back  again.  If  any 
person  commit  any  of  the  offenses  prohib- 
ited or  enumerated  in  any  of  the  sections- 
of  the  foregoing  ordinance,  he  shall  forfeit 
and  pay  a  fine  of  not  less  than  one,  nor 
more  than  thirty  dollars,  and  may,  in  the 
discretion  of  the  mayor,  be  imprisoned  not 
exceeding  thirty  days,  except  for  a  viola- 
tion or  an  offense  as  provided  in  S  26,  when 
the  party  shall  be  fined  not  less  than  $25, 
nor  more  than  $200,  and  may,  at  the  discre- 
tion of  the  mayor,  be  confined  in  prison  not 
less  than  oBe,  nor  more  than  twelve,, 
months.  And  if  any  male  person  so  con- 
victed and  fined,  under  any  of  the  sectiona 
of  this  chapter,  shall  fail  or  refuse  to  pay 
said  fine  and  costs,  the  mayor  may  sentence 
said  offender  to  work  same  out  upon  the 
streets  of  said  town,  or  other  work  in  said 
corporation,  at  the  rate  of  $1  per  day  and 
board  until  such  fine  and  costs  are  paid,, 
under  the  direction  of  such  officer  or  person 
as  the  mayor  may  select^  and  may  provide 
for  his  safe  keeping  while  performing  sucb 
work,  and  if  deemed  necessary,  shall  pro- 
>ide  a  bail  and  chain  to  be  attached  to  his 
person  for  such  purpose  as  is  provided  in 
chapter  36,  §  11,  of  the  Code  of  1891." 

It  is  urffed  for  the  petitioner  that  chap- 
ter 47  of  the  Code  does  not  authorize  a  mu- 
nicipal corporation  to  punish  acts  already 
made  criminal  under  the  state  law,  and  that 
the  ordinance  making  the  carrying  of 
deadly  weapons  an  offense  punishable  by 
the  municipal  authorities  is  void.  It  is 
further  contended  that  the  mayor,  in  taking 
cognizance  of  the  offense,  is  acting  without 
jurisdiction.  In  passing  upon  these  ques- 
tions, it  becomes  necessary  to  look  to  the 
source  and  extent  of  municipal  criminal  ju- 
risdiction and  power.  On  this  subject  it  is 
said  in  Tiedeman,  Pol.  Power,  §  212,  that 
"a  large  part  of  the  police  power  of  the 
state  is  exercised  by  the  local  governments 
of  municipal  corporations,  and  the  extent 
of  their  police  power  depends  upon  the  limi- 
tations of  their  charters.  They  are  crea- 
tures of  the  state,  and  the  superior  control 
of  the  state  is  almost  without  limit.  The 
police    power    of    a   municipal    corporation 


Works  (Mich.)  9  L.  R.  A.  722;  Theisen  v.  Mc- 
David  (Fla.)  26  L.  R.  A.  234  :  Ex  parte  Fags 
(Tex.  Crlm.  App.)  40  L.  B,  A.  212 ;  and  Green- 
ville V.  Kemmis  (S.  C.)  60  L.  R.  A.  725. 
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ordinances  are  to  be  regarded  as  prosecution* 
for  crime,  see  note  to  State  T.  Bobitshek 
(Minn.)  33  L.  R.  A.  33. 
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must  depend  upon  the  will  of  the  legisla- 
ture,  and  in  order   that  a   city,  town,   or 
county    may    exercise    a    particular    police 
power,  it  must  be   fairly  included   in  the 
grant    of    powers    by    the    charter."    The 
soundness    of    this    proposition    cannot    be 
questioned.     Locking    now    to    the    powers 
delegated  by  the  legislature   to   municipal 
corporations  of  this  state,  it  is  found  in  S 
28  of  chapter  47  of  the  Ck)de  that  it  is  the 
duty  of  Uie  councils  of  such  corporations, 
among  other   things,   "to  protect  the  per- 
sons  and  property  of  the  citizens  of  such 
city,  town,  or  village,  and  to  preserve  peace 
and    sood    order    therein."     Section    29    of 
said  diapter  further  provides  that  "to  carry 
into  effect  these  enumerated  powers,  and  all 
others  conferred  upon  such  city,  town,  or 
village,  or  its  council,  by  this  chapter  or 
by  any  future  act  of  the  legislature  of  this 
state,  the  council  shall  have  power  to  make 
and  pass  all  needful  orders,  by-laws,  ordi- 
nances,  resolutions,  rules,  and  regulations, 
not  contrary  to  the  Constitution  and  laws 
of  this  state;  and  to  prescribe,  impose,  and 
enact   reasonable   fines,   penalties,   and   im- 
prisonments in  the  county  jail  or  the  place 
of    imprisonment    in    said    corporation,    if 
there  be  one,  for  a  term  not  exceeding  thirty 
days,  for  a  violation  thereof.     Such   fines, 
penalties,  and  imprisonments   shall   be   re- 
covered, and  enforced  under  the  judgment 
of  the  mayor  of  such  city,  town,  or  village, 
or  the  person  lawfully  exercising  his  func- 
tions."    The    offense    in    question    here    is 
clearly  an  offense  against  the  peace.     It  is 
not  only  so  regarded,  but  is  so  classed  by 
chapter  148  of  the  Code.    Unless  the  ground 
taken  by  the  petitioner  that  the  power  thus 
delegated  by  the  legislature  does  not  include 
the    right    to    punish    acts    already    made 
criminal  luder  the  state  law  is  tenable,  it 
is   manifest  that   the  town  may   by   ordi- 
nance declare  the  carrying  of  deadly  weap- 
ons an  offense,  and  punish  it,  for  it  is  ex- 
pressly given  power  to  preserve  peace  and 
good  order  within  its  limits.     On  this  ques- 
tion there  is  much  conflict  in  the  decisions 
of   the  various  states.     In  New  York  and 
Alabama     and    Missouri,    and    some    other 
states,  it  has  been  held  that  under  a  gen- 
eral authority  delegated  by  the  legislature, 
such  as  to  preserve  the  peace  and  regulate 
the  police,  a  municipal  corporation  may  im- 
pose penalties  for  the  commission  of  acts 
which  by  the  state  law  are  declared  to  be 
crimes.     Rogers  v.  Jones,  1  Wend.  261,  19 
Am.   Dec.  493;    Mobile  v.  Allaire,   14  Ala. 
400;   Mobile  v.  Rouse,  8  Ala.  515;   Oreens- 
boro   y.    MullinSj    13   Ala.    341;    Amboy   v. 
Sleeper,  31  111.  499;  Btate  v.  Crummey,  17 
Minn.   72,  Gil.   50;   Brovmville  v.   Cook,  4 
Neb.   101;   Levy  v.  State,  6  Ind.  281;   St. 
Louis  V.  Bentz,  11  Mo.  61;  State  v.  Gordon, 
60   Mo.   383.     In   some  of  the   cases  it  ia 
further    held   that   a   conviction    under   an 
ordinance  may  be  pleaded  in  bar  of  a  prose- 
cution in  the  state  court  for  the  same  act. 
State  V.   Covxm,  29  Mo.   330.    This  is  on 
the   ground  that   the   Constitution   forbids 
that  a  person  shall  be  twice  punished  for 
the  same  offense.     There  is  another  class  of 
cases  which  hold  that  the  party  may  be  pun- 
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lished  under  both  the  state  and  the  munici- 
pal law.    Fox  V.  Ohio,  5  How.  410,  12  L.  ed. 
213;   Moore  v.  Illinois,   14  How.   13,   14  L. 
ed.    306;    Slaughter    v.    Peopl^    2    DougL 
(Mich.)  334,  note.     In  some  other  states  it 
is  held  that  a  state  cannot  punish  by  ordi- 
nance what   is   already  an  offense  by   the 
statute.     State   v.    Keith,    94    N.    C.    933^ 
Re  Sic,  73  Cal.  142,   14  Pac.  406;   Menken 
V.  Atlanta,  78  Ga.  668,  2  S.  E.  559.     Cooley, 
Const.   lim.  239,  saysr     "Nor  will  confer- 
ring a  power  upon  a  corj^oration  to  pass  by- 
laws and  impose  penalties  for  the  regula- 
tion   of    any    specified    subject    necessarily 
supersede  the  state  law  on  the  same  sub- 
ject, but  the  state  law  and  the  by-law  may 
both    stand    together,    if    not    inconsistent. 
Indeed,  an  act  may  be  a  penal  offense  un- 
der the  laws  of  the  state,  and  further  pen- 
alties, under  proper  legislative  authority,  bo 
imposed  for  its  commission  by  municipal  by- 
laws, and  the  enforcement  of  tiie  one  would 
not  jpreclude  the  enforcement  of  the  other." 
It  will  be  noticed  that  Judge  Cooley  says 
these    penalties    may    be    imposed    under 
proper  legislative  authority.     From  this  it 
is  clear  that  he  does  not  mean  to  say  that 
such  corporations  have  any  inherent  power, 
or    power    of    themselves,    to    punish    acts 
which  are  punishable  under  the  state  law. 
He  does  not  pursue  the  question  as  far  as 
does  Judffe  Dillon,  who  says  at  §  367  of  the 
fourth  edition  of  his  Work  on  Municipal 
Corporations:       ''Questions      of     difficulty 
have   arisen    in   consequence   of   grants   of 
power  to  municipal  corporations  to  make 
ordinances  respecting  matters  and  acts  al- 
ready regulated  by  general  statute,  and,  if 
criminal  in  their  nature,  punishable  under 
the  laws  of  the  state.     Hence,  the  same  act 
comes   to  be  forbidden  by  general   statute 
and  by  the  ordinance  of  a  municipal  corpo- 
ration, each  providing  a  separate  and  differ- 
ent    punishment.    l%e     same     transaction 
may,  if  complex  in  its  nature,  be  in  one 
part  of  it  an  offense  against  the  general 
law,  and  in  another  against  the  by-law;  but 
such   cases  present  no  difficulty.     But  can 
the  same  act  be  twice  punished,  once  under 
the  ordinance  and  once  under  the  statute? 
The  cases  on  this  subject  cannot  be  recon- 
ciled.    Some  hold  that  the  same  act  may 
be  a  double  offense,~one  against  the  state 
and    one   against   the   corporation.     Others 
regard  the  act  as  constituting  a  single  of- 
fense, and  hold  that  it  can  be  punished  but 
once,  and  may  be  thus  punished  by  which> 
ever     party     first     acquires     jurisdiction." 
In  the  next  section  the  author  presents  his 
own  conclusion  deduced  from  the  authori- 
ties, as  follows:     "Where  the  act  is  in  its 
nature  one  which  constitutes  two  offenses,  . 
— one  against  the  state  and  one  against  the 
municipal  government, — ^the  latter  may  be 
constitutionally    authorized    to    punish    it,. 
though  it  be  also  an  offense  under  the  state 
law;  but  the  legislative  intention  that  this 
may  be  done  ought  to  be  manifest  and  un- 
mistakable, or  the  power  in  the  corporation 
should  be  held  not  to  exist.    Where  the  act 
or  matter  covered  by  the  charter  or  ordi- 
nance and  by  the  state  law  is  not  essentially^ 
criminal  in  its  nature,  and  is  one  which  i» 
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.^nerally  confided  to  the  supervision  and 
•control  of  the  local  government  of  cities  and 
towns,  hut  is  also  of  a  nature  to  require 
general  legislation,  the  intention  that  the 
municipal  government  should  have  power 
to  make  new^  further,  and  more  definite 
Tegulations,  and  enforce  them  by  appropri> 
ate  penalties,  will  be  inferred  from  language 
which  would  not  be  sufficient  were  the  mat- 
ter one  not  specially  relating  to  corporate 
duties,  and  fully  provided  for  by  the  gen- 
eral laws.  Such  are  die  general  principles 
to  be  extracted  from  the  authorities." 

It  is  evident  that  the  exercise  of  such 
municipal  power  cannot  extend  to  tho  whole 
range  of  acts  made  criminal  by  the  state 
law.  There  must  be  a  limit,  and,  in  the 
•cases  holding  that  double  punishment  may 
be  inflicted,  under  an  indefinite  delegation 
•of  power,  the  acts  in  question  were  gener- 
ally those  constituting  the  milder  offenses 
under  the  state  law.  Usually  they  are  such 
as  bear  a  direct  relation  to,  or  are  fairly  to 
"he  included  within  the  terms  of,  the  power 
•delegated  to  preserve  peace  and  good  order. 
This  is  well  stated  by  Lumpkin,  J.,  in  Sav- 
annah v.  Husaey,  21  Ga.  86,  68  Am.  Dec. 
452:  ''Can  a  mimidpal  corporation  legis- 
late oritnincUiter  upon  a  case  fully  covered 
l>y  a  state  law?  I  am  aware  that  decisions 
may  be  found  to  supi>ort  the  affirmative  of 
-the'  foregoing  proposition.  Rogers  v.  Janes, 
1  Wend.  237,  19  Am.  Dec.  493;  Mobile  v. 
Allaire,  14  Ala.  400;  Mobile  v.  Rouse,  8 
Ala.  515;  Zylstra  v.  Charleston,  I  Bay, 
382;  8t,  Louis  v.  Bentz,  11  Mo.  61;  March 
v.  Com.  12  B.  Hon.  25.  Without  stopping 
to  investigate  the  applicability  of  these  pre- 
•cedcntfl  to  the  point  under  inquiry,  I  ask. 
What  limit  will  you  set  to  this  power?  If 
it  may  legislate  by  an  ordinance  for  any  one 
ofifense,  may  it  not  for  every  crime  embraced 
within  the  Peal  Code?  Arson  in  a  town  or 
city  is  provided  for  by  the  public  law. 
Why  not  pass  a  by-law  prescribing  another 
mode  of  trial,  and  a  different  punishment 
for  tlie  same  offense,  if  committed  within 
their  limits?  So  of  the  crimes  of  forgery, 
•counterfeiting,  perjury,  etc.  Such,  I  am 
sure,  has  not  been  the  understanding  of  the 
•country.  Under  the  general  grant  of  power 
delegated  by  the  act  of  1849,  the  city  au- 
thorities may  cover  all  cases  not  provided 
-for  by  the  paramount  authorities  of  the 
state.  Their  Code  already  fills  a  volume 
^f  some  five  hundred  pages.  All  those 
-ordinances  regulating  cemeteries,  commons, 
markets,  vehicles,  fires,  exhibitions,  lamps, 
licenses,  waterworks,  watch,  police,  city 
taxes,  city  officers,  health,  nuisances,  etc., 
are  legitimate  and  proper.  Nay,  I  might 
-go  further,  and  concede  that  where  the 
state  law  defines  an  offense  generally,  and 
prescribes  a  punishment,  without  reference 
to  the  place  where  it  is  committed,  in  town 
or  country,  and  the  act,  when  committed  in 
the  streets  and  public  places  of  th^  city, 
would  be  attended  with  circumstances  of 
aggravation,  such  as  an  affray,  for  instance, 
the  corporate  authorities,  with  a  view  to 
-suppress  this  special  mischief,  might  proba- 
l9ly  provide  against  it  by  ordinance,  because 
that  ingredient  or  concomitant  of  the  crime 
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might  not  be  supposed  to  be  included  in  the 
state  law.  Ana  this  is  going  quite  far 
enough."  This  seems  to  be  a  conservative 
position  on  the  question,  and  one  which  ex- 
tends to  municipal  corporations  all  power 
that  is  necessary,  supplemented  by  the  state 
law,  which  extends  throughout  all  cities, 
towns,  and  villages  of  the  state,  to  fully 
protect  the  interest  and  give  complete  ex- 
ercise of  all  tlie  police  power  of  the  state 
within  municipal  corporations.  What  more 
is  needed?  What  good  reason  can  be  as- 
signed for  extending  greater  power,  when  the 
statute  does  not  specifically  and  expressly 
grant  it?  So  remote  from  a  breach  of  the 
peace  is  the  carrying  of  weapons,  that  at 
common  law  it  was  not  an  indictable  of- 
fense, nor  any  offense  at  alL  5  Am.  &,  Eng. 
Enc.  Law,  2d  ed.  p.  729.  The  legislature 
has  empowered  the  municipal  corporations 
of  this  state  to  preserve  peace  and  good  or- 
der therein,  but  the  carrying  of  weapons,  al- 
though having  a  remote  tendency  to  a 
breach  of  the  peace,  is  more  objectionable 
on  the  ground  of  its  danger  to  life  and  limb 
of  the  citizens  of  the  state.  It  is  probably 
on  that  account,  more  than  an^  other,  that 
it  is  made  a  statutory  offense  in  nearly  all 
of  the  states  of  the  Union.  It  seems  to  be 
of  such  character  as  to  be  clearly  without 
the  limited  and  indefinite  power  conferred 
upon  municipal  corporations  in  this  state. 
It  would  be  just  as  reasonable  to  say  that 
that  power  extends  to  the  punishment  of 
petit  larceny  and  arson,  under  the  power 
given  to  protect  the  property  of  the  citi- 
zens, but  no  such  auuionty  is  claimed  or 
exercised  by  our  municipal  corporations.  It 
is  left  to  the  jurisdiction  and  cognizance  of 
the  state  courts.  For  these  reasons,  and 
under  these  principles,  the  ordinance  of  the 
town  of  Davis  in  reference  to  the  carrying 
of  deadly  weapons,  and  punishment  there- 
for, must  be  held  invalid,  and  the  mayor  is 
without  jurisdiction  to  take  cognizance,  as 
mayor,  of  the  offense  charged.  This  posi- 
tion must  not  be  confounded  with  the  posi- 
tion announced  in  Moundsville  v.  Fountain^ 
27  W.  Va,  182,  and  Jelly  v.  Dils,  27  W.  Va. 
267,  holding  that  municipal  corporations 
may  punish  for  unlawful  retailing  of  spir- 
ituous liquors,  etc.  The  statute  expressly 
gives  power  to  such  corporations  to  impose 
license  taxes  upon  the  privilege  of  making 
such  sales,  from  which  it  results  that  the 
council  must  have  power  to  enforce  its  reg- 
ulations. That  is  a  very  different  matter 
from  the  case  under  consideration. 

But  it  is  insisted  that  the  writ  of  prohi- 
bition should  not  go,  for  the  reason  that, 
being  ex  officio  a  justice  of  the  peace,  the 
mayor  may  take  cognizance  of  the  offense 
and  punish  it  under  the  statute.  This  posi- 
tion would  be  well  taken  if  it  appeared  that 
the  mayor  was  proceeding  in  that  way.  But 
it  does  not  appear,  except  from  the  argu- 
ment of  his  counsel.  In  the  absence  of  any 
affirmative  showing  to  the  contrary,  it  ap- 
pearing that  the  town  has  this  ordinance, 
the  presumption  must  be  that  the  mayor  is 
proceeding  under  the  ordinance,  and  not  un- 
der the  statute.  Such  an  ordinance  cannot 
be  permitted  to  be  enforced  in  that  way. 
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The  mayor  cannot  enforce  the  ordinance  un- 
til his  authority  to  do  so  ia  questioned,  and 
then  say  he  is  acting,  not  as  mayor,  but  as 
a  justice  of  the  peace.  By  such  proceeding 
<every  city  and  town  in  the  state  could  pass 
and  enforce  such  an  ordinance,  except  in 
particular  cases.  But  on  this  question  of 
the  authority  by  which  the  mayor  claims  to 
be  proceeding,  his  answer  ia  conclusive,  for 
it  sets  out  the  ordinances,  and  claims  their 
validity,  and  his  right  and  power  and  juris- 
diction to  take  cognizance  of  the  offense  un- 
der them;  and  it  does  not  deny  the  allega- 
tion in  the  petition  that  he  is  so  proceed- 
ing, and  that  the  petitioner  has  been  by  him 
convicted,  under  the  ordinance. 

On  the  demurrer  it  was  argued  that  the 
town  of  Davis  should  have  been  made  a  re- 
spondent. The  town  is  not  a  necessary 
party  where  the  defendant  is  a  governmen- 
tal agent,  and  the  matter  involved  is  purely 
public  in  its  nature.  Neither  the  state  nor 
the  municipality,  having  power  and  author- 
ity delegated  by  the  legislature,  is  a  neces- 
sary party.  "When  the  suit  complained  of 
is  brought  by  a  private  person,  he  may  be 
joined  as  a  defendant.  But  when  it  is  a 
suit  or  prosecution  on  behalf  of  the  govern- 
ment, the  writ  of  prohibition  can  go  to  the 
court  only."  Smith  v.  Whitney,  116  U.  S. 
167,  176,  29  L.  ed.  601,  6  Sup.  Ct.  Rep.  570; 
3  Bl.  Com.  112;  Ex  parte  Braudlacht,  2 
Hill,  367,  38  Am.  Dec.  593;  Thomson  v. 
Tracy,  60  N.  Y.  31;  Connecticut  River  R, 
Co,  V.  Franklin  County,  127  Mass.  50,  34 
Am.  Rep.  338.  In  the  laftt  case  it  is  said: 
""A  writ  of  prohibition,  like  a  writ  of  man- 
damus or  of  certiorari,  is  properly  sued  out 
in  the  name  of  the  Crown  or  the  state.  The 
only  necessary  defendant  is  the  tribunal 
whose  proceedings  are  sought  to  be  re- 
strained, controlled,  or  quashed." 

All  questions  in  the  case  having  been  dis- 
posed of,  except  that  of  costs,  the  next  in- 
quiry is  whether  the  petitioner  is  entitled  to 
costs.  "The  judge  of  the  inferior  court, 
although  the  record  party,  cannot  be  taxed 
with  the  coste."  16  Enc.  PI.  &  Pr.  1143; 
State  ex  rel,  Cummings  v.  King  County 
Super.  Ct.  5  Wash.  518,  32  Pac.  457,  771. 

For  the  reasons  hereinbefore  given,  the 
writ  prayed  for  must  he  atoarded,  but  with- 
out costs  to  the  applicant. 


E.   E.   WHITE,  Admr.,  etc.,  of  James  A. 
White,  Deceased,  Appt,, 
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*1.     A  contract  bet^ween  a  nherilf  and 
hln    deputy,    providing    that    the    deputy 

^Hcadnotes  by   Poffbnbabgbr,   J. 


shall  collect  all  the  taxes,  with  slight  excep< 
tions,  and*  do  all  the  work  of  the  Bherilfs 
office  In  one  district,  and  attend  the  sessions 
of  the  court  during  stated  portions  of  the 
time  each  year,  and  is  to  have  all  the  fees 
and  commissions  allowed  by  law  upon  the 
work  done  by  him,  and  is  to  pay  the  sheriff 
$100  a  year,  violates  i  6  of  chapter  7  of  the 
Code,  prohibiting  tbe  sale  or  farming,  in  • 
whole  or  In  part,  of  any  office  under  the  laws 
of  this  state. 

2.  IVhcn  sneb  contract  provides  that 
tlie  payment  of  the  anm  agreed  to  be 
paid  by  the  deputy  shall  be  paid  out  of  the 
fees  and  commissions,  it  is  not  in  violation 
of  said  statute ;  but  when  the  contract  pro- 
vides for  the  payment  of  such  sum,  without 
specifying  that  it  shall  be  paid  out  of  the 
fees  and  commissions,  it  is  a  contract  to  pay 
at  all  events,  and  amounts  in  law  to  a  pur- 
chase of  the  office  In  part,  and  is  therefore 
illegal. 

8.  A  bond  iriTcn  by  a  deputy,  condi- 
tioned for  the  (aithfnl  performance 
of  bis  duties  as  deputy  sheriff,  and  contain- 
ing in  one  of  its  clauses  a  reference  to  said 
contract,  is  void  as  to  the  private  interest 
of  the  sheriff  and  bis  deputy,  so  far  as  it 
may  relate  to  them,  and  no  recovery  can  be 
bad  thereon  for  any  fees  or  commissions  or 
the  sum  specified  In  said  contract  to  be  paid 
by  the  deputy. 

4.  Rut  the  sherilf  may  reooTcr  there- 
on the  taxes,  lines,  other  public  dues, 
and  money  received  by  the  deputy  on  execu- 
tions and  other  process,  although  he  may 
have  satisfied  the  state,  county,  district,  and 
creditors  as  to  such  fund,  and  such  recov- 
ery only  operates  to  reimburse  him  ;  for  these 
fimds  came  into  the  hands  of  the  deputy  as 
a  de  facto  officer,  by  virtue  of  the  law  as 
much  as  by  reason  of  the  contract,  and  pri- 
marily belong  to  the  public  and  Innocent  pri- 
vate individuals,  and  said  statute  is  not  al- 
lowed to  so  operate  as  to  imperil  the  inter- 
ests of  the  public  or  innocent  persons. 

6.  Public  policy  demands  protection 
of  public  funds  In  the  hands  of  de 
facto  officers,  as  well  as  prohibits  the  sale 
or  farming  of  public  offices;  and  although 
ordinarily,  where  a  contract  grows  immedi- 
ately out  of,  or  is  connected  with,  a  con-. 
temporaneous  or  prior  illegal  contract,  the 
illegality  of  such  contract  enters  into  the 
contemporaneous  or  subsequent  contract,  and 
vitiates  it,  from  considerations  of  public 
policy  that  rule  is  not  applicable  when  the 
illegal  part  of  the  contract  can  be  severed 
from  the  balance  of  it,  and  it  is  necessary  to 
do  so  to  protect  funds  which,  in  their  na- 
ture and  primarily,  belong  to  the  public  and 
persons  unconnected  with  the  illegal  con- 
tract. 

O.  A  sheriff  cannot  maintain  a  bill  In 
equity  for  an  account  against  his  deputy 
without  showing,  by  sufficient  allegations, 
special  circumstances  entitling  him  to  dis- 
covery as  necessary  to  complete  and  adequate 
relief,  or  that  the  accounts  are  complicated 
and  intricate. 

(March  22,  1002.) 


Note. — For  anomer  case  in  this  series  hold- 
log  that  a  contract  by  a  sheriff  and  tax  col- 
lector to  pay  a  commission  to  other  person  for 
collecting  taxes  Is  in  violation  of  a  statute  for- 
bidding the  sheriff  to  let  to  farm  his  county  or 
any  part  of  it,  see  Cansler  v.  Penland  (N.  C.) 
48  L.  R.  A.  441. 
«7  L.  K.  A.  27 


For  public  policy  in  respect  to  transfer  of  an 
officer's  salary  generally,  see  Schwenk  v.  Wyck- 
off  (N.  J.  Eq.)  0  L.  R.  A.  221:  Bowery  Nat. 
Bank  v.  Wilson  (N.  Y.)  0  L.  B.  A.  706,  and 
note:  and  State  v.  Williamson  (Mo.)  21  L.  B. 
A.  827. 
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APPEAL  by  plaintiflf  from  a  decree  of 
the  Circuit  Court  for  Mercer  County  in 
a  suit  for  an  accounting  by  defendant  Cook 
as  deputy  sheriff.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  W.  Hmle,  for  appellant: 

This  contract  simply  divides  or  defines 
the  duties  of  White  as  sheriff  and  Cook  as 
deputy  sheriff  in  Rock  district  in  Mercer 
county,  and  fixes  and  adjusts  the  salary  or 
compensation  which  each  shall  have  for  the 
services  performed. 

Voel  V.  Fisher,  3  Call  (Va.)  215;  SM- 
ing  V.  M* Kinney,  1  Leigh,  46. 

In  the  absence  of  any  authority  directly 
holding  this  contract  invalid,  the  presump- 
tion of  the  law  is  that  it  is  valid. 

15  Am.  k  Eng.  Enc.  Law,  2d  ed.  p.  990. 

Though  the  court  should  hold  that  the 
said  contract  is  void,  still  Cook  and  his 
sureties  are  bound  by  their  bond,  which  is 
not  void. 

Messrs.  A.  M.  Sutton  and  C.  W.  Smitli, 
for  appellees: 

The  contract  constituted  a  sale  or  trans- 
fer to  the  deputy  of  a  part  of  the  powers, 
duties,  privileges,  and  emoluments  of  the 
sheriffalty.  It  was  the  sale  of  a  deputation 
or  farming  of  a  part  of  the  office.  This 
could  not  be  done. 

9  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p.  377; 
Orant  v.  McLester,  8  Ga.  554;  HcUl  v. 
Oavitt,  18  Ind.  390;  Outon  v.  Rodes,  3  A. 
K.  Marsh.  433,  13  Am.  Dec.  193;  Meredith 
V.  IjQdd,  2  N.  H.  519;  Carleton  v.  Whitcher, 
5  N.  H.  196;  Ferris  v.  Adams,  23  Vt.  136; 
Cansler  v.  Penland,  125  N.  C.  578,  48  L.  R. 
A.  441,  34  S.  E.  683;  Greenhood,  Pub.  Pol. 
D.  340;  Mott  V.  Bobbins,  1  Hill,  21,  37  Am. 
bee.  286;  Lewis  v.  Knox,  2  Bibb,  453; 
Becker  v.  Ten  Eyck,  6  Paige,  68;  tfoel  v. 
Fisher,  3  Call  (Va.)  215;  Oodolphin  v. 
Tudor,  2  Salk.  468,  1  Bro.  P.  C.  135;  Qre- 
ville  v.  Attkins,  9  Barn.  &  C.  462;  Foott  v. 
Bullock,  4  U.  C.  Q.  B.  480;  Reg.  v.  Moodie, 
20  U.  C.  Q.  B.  389;  1  Bishop,  Crim.  Law, 
7th  ed.  M71;  1  Hawk.  P.  C.  6th  ed.  chap. 
67,  $  3. 

When  a  statute  fixes  a  penalty  for  an  act, 
a  contract  in  violation  of  the  statute  is  held 
void  unless  a  different  legislative  intent  can 
be  inferred  from  the  language  or  subject- 
matter  of  the  statute,  although  the  contract 
was  valid  at  common  law. 

15  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  939; 
Harris  v.  Runnels,  12  How.  97,  13  L.  ed. 
909;  1  Parsons,  Contr.  6th  ed.  458,  and 
note. 

If  the  fixing  of  a  statutory  penalty  for  a 
common-law  offense  can  give  validity  to  a 
contract  made  in  aid  of  crime,  then  our 
legislature  has  given  validity  to  a  wide 
range  of  contracts  made  in  aid  of  both  felo- 
nies and  misdemeanors,  for  it  is  well  estab- 
lished that  all  such  contracts  are  void  at 
common  law. 

Greenhood,  Pub.  Pol.  rule  451;  Jackson 
V.  Walker,  5  Hill,  27;  Cantur  v.  Bennett, 
39  Tex.  303 ;  Russell  v.  De  Grand,  15  Mass. 
35;  Milton  v.  Haden,  32  Ala.  30,  70  Am. 
Dec.  523 ;  15  Am.  &  Eng.  Enc.  Law,  p.  935 ; 
Capehari  v.  Rankin,  3  W.  Va.  571,  100  Am. 
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Dec.  779 ;  Brown  v.  Wylie,  2  W.  Va.  602,  99 
Am.  Dec.  781;  Dodson  v.  Swan,  2  W.  Va. 
511,  98  Am.  Dec.  787. 

Had  the  contract  gone  no  farther  than 
assign  a  part  of  the  unearned  fees  of  the 
office,  it  would  have  been  void. 

Bowery  Sat.  Bank  v.  Wilson,  122  N.  Y. 
478,  9  L.  R.  A.  706,  25  N.  E.  855;  Bliss  v. 
iKiwrence,  58  N.  Y.  442,  17  Am.  Rep.  273; 
15  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p.  964; 
Greenhood,  Pub.  Pol.  351;  Field  v.  Chipley, 
79  Ky.  260,  42  Am.  Rep.  215;  Flarty  v. 
0dlu9i,  3  T.  R.  681;  Davis  v.  Marlborough, 
1  Swanst.  74;  Stone  v.  Lidderdale,  2  Anstr. 
533;  1  Parsons,  Contr.  5th  ed.  225;  Bangs 
V.  Dunn,  66  Cal.  72,  4  Pac.  963 ;  Beal  v.  Mc- 
Vicker,  8  Mo.  App.  202;  2  Story,  Eq.  Jur. 
1040<f;  National  Bank  v.  Fink,  86  Tex. 
303,  24  S.  W.  256;  Hunter  v.  Gardner,  « 
Wilson  &  8.  618. 

The  sheriff  has  no  interest  in  taxes  and 
levies  until  collected,  and  an  assignment  of 
his  uncollected  commissions  is  to  that  ex- 
tent a  sale  of  the  public  revenues. 

Hinchman  v.  Morris,  29  W.  Va.  673,  2  S. 
E.  863. 

If  an  ante-election  arrangement,  made  at 
the  instance  of  a  part  of  the  electors  of 
Rock  district,  existed,  it  was  without  con- 
sideration, too  indefinite  to  be  enforced,, 
and  merged  in  the  contract  here  sued  on. 

Even  stronger  reasons  may  be  urged 
against  such  contracts  when  made  before 
election,  as  the  tendency  to  corrupt  elec- 
tions would  be  greater. 

O'Rear  v.  Kiger,  10  Leigh,  622;  15  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  983. 

The  bond  sued  on  waa  given  to  insure  oa 
Cook's  part  the  performance  of  his  contract 
with  White.  That  contract  was  its  only 
consideration;  it  is  expressly  made  a  part 
of  the  bond.  The  law  makes  the  bond  a 
part  of  the  contract. 

Davis  V.  Baker,  45  W.  Va.  456,  32  S.  E. 
239;  Hall  V.  Oavitt,  18  Ind.  391;  Love  v. 
Buckner,  4  Bibb,  506;  Davis  v.  HuU,  I 
Litt.  (Ky.)  9;  Waldron  v.  Evans,  1  Dak. 
10,  46  N.  W.  607 ;  Bwift  v.  Beers,  3  Denio^ 
70;  Batten  v.  Faulk,  49  N.  C.  (4  Jones,  L.) 
233;  Vourse  v.  Pope,  13  Allen,  87;  Green- 
hood, Pub.  Pol.  rule  17. 

The  money  in  Cook's  hands  was  the  pri- 
mary fund  for  paying  the  balances  due  the 
county  and  district,  and  the  plaintiflf 
should  not  be  permitted  to  collect  funds  to 
which  the  public  is  entitled,  and  which  Cook 
by  the  terms  of  his  contract  was  to  settle, 
until  he  was  in  default  in  paying  the  same. 

State  V.  Hays,  30  W.  Va.  107,  3  S.  E.  177 ; 
St.  Ocorge  Diet.  Bd.  of  Edu.  v.  Parsons,  22 
W.  Va.  314;  Licking  Dist.  Bd.  of  Edu.  v. 
Parsons,  22  W.  Va.  580;  Spencer  Dist.  Bd, 
of  Edu.  V.  Cain,  28  W.  Va.  758;  Van  Win- 
kle V.  BUtckfora,  33  W.  Va.  573,  11  S.  E.  26. 

A  court  of  equity  has  no  jurisdiction  oft 
the  case. 

Ijafever  v.  Billmyer,  5  W.  Va.  33 ;  1  Bar- 
ton, Ch.  Pr.  ft  PI.  260;  Davis  v.  Baker,  4S 
W.  Va.  455,  32  S.  E.  239;  Petty  v.  Fogle,  1ft 
W.  Va.  497. 


1902. 


Whitb  v.  Cook. 


41G 


Poffenbarser,  J.,  delivered  the  opinion 
of  the  court: 

«Tame8  A.  White  waa  elected  sheriflf  of 
Mercer  county  in  1896,  *  and  in  January, 
1807,  with  the  consent  of  the  county  court 
of  said  county,  he  appointed  T.  B.  Cook 
his  deputy.  The  contract  of  service  made 
between  them  is  dated  January  1,  1897, 
and,  after  reciting  the  election  and  qualifi- 
cation of  the  sheriff  and  appointment  of  the 
deputy,  it  reads  as  follows:  "Now,  there- 
fore, this  agreement  witnesseth  that  the 
party  of  the  second  part  agrees  to  do  and 
perform  all  the  work  to  be  done  by  the 
sheriff  of  Mercer  county,  as  the  law  re- 
quires, in  the  district  of  Rock  of  said 
county;  to  attend  upon  the  sessions  of  the 
courts  of  said  county  his  proportional  part 
of  the  time,  but  in  no  event  to  exceed  one 
third  of  the  time  of  said  courts;  and  to  pay 
to  said  party  of  the  first  part  one  hundred 
($100)  dollars  per  annum.  The  party  of 
the  first  part  reserves,  however,  in  the  col- 
lection of  the  taxes  of  said  Rock  district, 
the  tax  ticket  against  E.  W.  Clark  et  al,, 
trustees.  The  party  of  the  first  part  agrees 
that  the  pitrty  of  the  second  part  shall  have 
all  the  fees  and  commissions  arising  from 
all  work  and  labor  so  performed  by  him  in 
and  about  his  duties  as  such  deputy  sheriff 
of  Mercer  county  in  the  said  district  of 
Rock,  except  the  commissions  of  the  said 
tax  ticket  of  E.  W.  Clark  ei  al,  trustees, 
reserved  as  aforesaid.  But  in  no  event  is 
the  said  party  of  the  second  part  to  have  or 
receive  any  commissions  on  any  sums  not 
collected  by  him."  The  sheriff  took  a  bond 
from  said  deputy  in  the  penalty  of  $25,000, 
and  with  numerous  sureties.  The  condi- 
tion of  the  bond  reads  as  follows:  '^The 
condition  of  the  above  obligation  is  such 
that  whereas,  the  said  James  A.  White  was 
duly  elected  sheriff  of  Mercer  county,  W. 
Va.,  on  the  3d  day  of  November,  1896, 
whose  term  of  office  begins  on  the  first  day 
of  January,  1897;  and  whereas,  said  White, 
with  the  consent  of  the  county  court  of  said 
county,  entered  of  record,  has  appointed 
the  above-bound  T.  B.  Cook  deputy  sheriff 
for  said  county  within  Rock  district,  said 
county,  who  is  to  perform  said  duties  within 
said  district  and  receive  such  compensation 
and  reward  as  is  set  forth  in  a  written 
contract  this  day  executed  by  and  between 
said  White  and  said  Cook,  and  which  is 
made  a  part  hereof:  Now,  therefore,  if  the 
said  T.  B.  Cook  shall  well  and  truly  per- 
form his  duties  as  such  deputy  sheriff 
within  said  Rock  district,  and  perform  such 
work  in  court  as  set  forth  as  above  men- 
tioned, then  this  obligation  to  be  void; 
otherwise  to  remain  in  full  force  and 
virtue." 

White  died  in  September,  1900,  and  Cook 
served  as  deputy  until  after  the  date  of  the 
death  of  White,  but  just  how  long  does  not 
appear.  Taxes  and  other  demands,  amount- 
ing to  a  large  sum  of  money,  went  into  his 
hands  for  the  years  1897,  1898,  and  1899, 
and  no  final  settlement  lias  been  made  be- 
tween him  and  the  administrator  of  White. 
In  the  year  1900,  £.  £.  White,  as  aHminis- 
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trator  with  the  will  annexed  of  James  A. 
White,  deceased,  instituted  a  suit  in  equity 
against  Cook  and  all  his  sureties  on  the 
bond,  alleging  that  the  accounts  between 
said  decedent  and  the  defendant  Cook  were 
mutual,  that  Cook  was  indebted  to  the  es- 
tate of  White  on  account  of  his  deputyship 
in  the  sum  of  $7,500,  and  that  discovery  on 
the  part  of  Cook  was  necessary  to  complete 
and  adequate  relief.  The  circuit  court  sus- 
tained a  demurrer  to  the  bill,  being  of  the 
opinion  that  the  bond  and  contract  exhib- 
ited therewith  were  made  in  violation  of  the 
statute  and  public  policy  of  the  state,  and  * 
are  void.  Leave  was  granted  the  plaintiff 
to  amend  his  bill,  and,  after  the  amended 
bill  had  been  filed,  the  court  sustained  a  de- 
murrer to  it  on  the  same  ground,  and  dis- 
missed it.  The  amendment  consisted  of  an 
allegation  that  there  was  a  sort  of  ante- 
election  agreement  between  said  sheriff  and 
the  voters  of  said  Rock  district  that,  in  case 
of  the  election  of  White  to  the  office  of  sher- 
iff, he  would  appoint  Cook  deputy  for  that 
district,  and  that  in  pursuance  of  such  un- 
derstanding Cook  was  a|>pointed. 

It  is  insisted  here,  as  it  was  in  the  court 
below,  that  the  contract  between  White  and 
Cook  amounted  to  a  sale  or  farming  of  a 
part  of  the  office  of  sheriff.  Undoubtedly 
this  contract  falls  within  the  exact  terms 
used  in  Godolphin  v.  Tudor,  2  Salk.  468,  de- 
cided under  the  rei^n  of  Queen  Anne,  which 
is  everywhere  considered  the  leading  case 
on  the  subject.  On  a  writ  of  error  to  the 
House  of  Lords  the  judgment  was  affirmed. 
1  Bro.  P.  C.  135.  In  the  report  of  the  case 
found  in  Salk.  it  is  said:  "The  court  held 
that  where  an  office  is  within  the  statute, 
and  the  salary  is  certain,  if  the  principal 
make  a  deputation,  reserving  a  lesser  sum 
out  of  the  salary,  it  is  good.  So  if  the  prof- 
its be  uncertain,  arising  from  fees,  if  tho 
principal  make  a  deputation,  reserving  a 
sum  certain  out  of  the  fees  and  profits  of 
the  office,  it  is  good,  for  in  these  cases  the 
deputy  is  not  to  pay  unless  the  profits  rise 
to  so  much;  and,  though  a  deputy  by  his 
constitution  is  in  place  of  his  principal,  yet 
he  has  no  right  to  the  fees;  they  still  con- 
tinue to  be  the  principars ;  so  that  as  to  him 
it  is  only  reserving  a  part  of  his  own,  and 
I  giving  away  the  rest  to  another.  But 
where  the  reservation  or  agreement  is  not 
to  pay  out  of  the  profits,  but  to  pay  gener- 
ally, a  certain  sum,  it  must  be  paid  at  all 
events,  and  such  bond  is  void  by  the  stat- 
ute." The  statute  referred  to  is  5  &  6  Edw. 
VI.  chap.  16.  Godolphin,  being  the  auditor 
of  Wales,  made  Toudor  his  deputy,  and  they 
entered  into  an  agreement  by  which  the 
deputy  was  to  have  all  the  fees,  and  in 
consideration  thereof  pay  his  principal  £200 
per  annum  and  save  him  harmless.  In  Chre^ 
ville  V.  Attkins,  9  Barn.  &  C.  462,  the  same 
conclusion  is  reached  under  Stat.  49  Geo. 
III.  chap.  126.  Other  English  cases  bear- 
ing on  tlie  subject  of  sales  of  offices  are 
Parsons  v.  Thompson,  1  H.  Bl.  322;  Gkir- 
forth  V.  Fearon,  1  H.  Bl.  327;  Lockner  v. 
Strode,  2  Ch.  Cas.  48,  as  explained  by  Lord 
Loughborough  in  Oarforth  v.  Fear  on; 
Juxon  V.  Morris,  2  Ch.  Cas.  42;  Blackford 
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V.  Preston,  8  T.  R.  89;  Hanington  v.  Du- 
Chatel,  1  Bro.  Cn.  124.  A  careful  exami- 
nation of  these  cases  leads  to  the  conclusion 
that  the  whole  doctrine  of  the  English  law 
concerning  sales  of  offices  and  deputations 
is  based  upon  Stat.  5  &  6  Edw.  VI.  chap. 
16,  and  other  statutes  which  forbid  and 
make  illegal  the  sales  of  certain  offices, 
niere  is  no  clear  intimation  that  by  the 
English  common  law  the  sale  of  an  office  or 
deputation  was  illegal.  Lord  Kenyon  said 
in  Blachford  v.  Preston:  "Up  to  a  certain 
extent  the  legislature  have  interfered  and 
prohibited,  by  the  Stat.  5  &  6  Edw.  VI.  the 
sale  of  some  offices;  but  whether  or  not 
that  act  of  Parliament  were  necessary  for 
the  purpose  I  will  not  now  inquire."  In 
tlarforth  v.  Fearon,  in  which  the  customer 
of  a  port,  havin?  before  his  appointment, 
a^eed  to  hold  the  office  in  trust  for  an- 
other party,  and  appoint  such  deputies  as 
the  other  party  should  nominate  and  would 
empower,  said  other  party  to  receive  the 
profits  of  the  office  to  his  own  use,  an  action 
of  assumpsit  was  brought  on  the  agreement. 
The  contract  was  held  to  be  void,  and  Lord 
Loughborough  said:  "I  should  therefore 
not  find  much  difficulty  to  conclude,  if  there 
were  nothing  more  in  the  case,  that  the 
common  law  would  not  support  an  assump- 
sit on  such  an  agreement.  But  I  think  it 
is  clearly  void  by  positive  law  respecting 
this  office.  The  appointment  of  any  cus- 
tomer by  any  means  contrary  to  Stat.  12 
Rich.  II.  chap.  2,  is  a  misdemeanor.  That 
statute,  though  very  ancient,  is  certainly 
not  obsolete.  It  is  the  statute  under  wnich 
they  are  sworn  in  the  excnequer.  It  not 
only  prohibits  the  appointment,  but  goes  on 
to  say  that  'none  that  pursueth,  by  him  or 
by  others,  privily  or  openly,  to  be  in  any 
manner  of  office,  shall  be  put  in  the  same 
oflice  or  in  any  other,'  and  the  5  ft  6  Edw. 

VI.  chap.  16,  makes  void  all  promises, 
bonds,  and  assurances,  as  well  on  the  part 
of  the  bargainer  as  the  bargainee." 

The  English  rule  is  generally  recognized 
and  applied  by  the  American  courts. 
Throop,  Pub.  Off.  §  579;  9  Am.  ft  Eng.  Enc. 
Iaw,  2d  ed.  p.  376.  In  Georsria,  Kentucky, 
North  Carolina,  New  Hampshire,  and  Vir- 
jrinia  the  courts  have  applied  the  English 
statute  of  5  ft  6  Edw.  VI.  chap.  16,  and  the 
doctrine  of  the  English  courts.  Orant  v. 
McLester,  8  Ga.  553;  Outon  v.  Rodes,  3  A. 
K.  Marsh.  433,  13  Am.  Dec.  193;  Love  v. 
Buckner,  4  Bibb,  506;  Davis  v.  Hull,  1 
Litt.  (Ky.)  9;  Baldwin  v.  Bridges,  2  J.  J. 
Marsh.  8;  Noel  v.  Fisher,  3  Call  (Va.)  216; 
Meredith  v.  Ladd,  2  N.  H.  517 ;  Carleton  v. 
Whitoher,  5  N.  H.  196;  Cardigan  v.  Page, 
6  N.  H.  182;  Haralson  v.  Dickens,  4  N.  C. 
(2  Car.  Law  Reps.)  66.  In  other  states 
statutes  have  been  passed  founded  upon 
that  of  5  ft  6  Edw.  VI.  chap.  16,  notably 
New  York,  Virginia,  and  Wisconsin.  Beck- 
er V.  Ten  Eyck,  6  Paige,  68;  Tappan  v. 
Brown,  9  Wend.  175;  Mott  v.  Robbins, 
1  Hill,  21,  37  Am.  Dec.  286;  Addington  v. 
Sewton,  17  Wis.  328,  84  Am.  Dec.  745;  Sail- 
ing V.  M'Kinney,  I  Leigh,  42,  19  Am.  Dec. 
722;  O'Rear  v.  Kiger,  10  Leigh,  622;  1  Va. 
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Rev.  Code  1819,  p.  559,  chap.  145;  Rev. 
Kep.  chap.  12. 

The  tenacity  with  which  the  courts  ad- 
here to  the  English  rule  where  they  recog- 
nize the  English  statute,  and  it  has  not  been 
modified  in  any  way,  will  be  seen  by  refer- 
ence to  some  of  the  cases  cited.  In  Orant 
V.  McLester  the  clerk  of  an  inferior  court 
appointed  a  deputy,  agreeing  to  give  him  for 
compensation  all  the  fees  and  costs  already 
accrued  and  which  were  thereafter  to  ac- 
crue, and  the  deputy  agreed  to  pay  his  prin- 
cipal $500  out  of  the  fees  and  costs  there- 
after to  accrue  and  gave  his  notes  to  secure 
the  payment  of  the  same.  The  court  held 
that  it  was  an  agreement  to  pay  the  $500  at 
all  events,  and  was  not  limited  to  payment 
out  of  the  f^es,  and  was  therefore  void.  In 
Fcn^  V.  Adams,  23  Vt.  136,  the  action  was 
upon  a  note  for  $30,  given  by  a  deputy  sher- 
iff to  his  principal  upon  the  occasion  of  his 
being  appointed  to  the  office,  and  the  court 
held  the  contract  void,  basing  its  decision 
upon  the  English  cases  and  many  of  the 
American  cases  here  cited.  In  Noel  v. 
Fisher,  3  Call  (Va.)  215,  the  action  was 
debt  upon  a  bond  given  by  a  deputy  sheriff, 
in  the  condition  of  which  it  is  recited  that 
for  the  perquisites  and  benefits  of  the  of- 
fice the  deputy  agrees  and  binds  himself  to 
pay  the  sum  of  £35  on  specified  days,  and 
the  court  held  that  the  contract  was  void 
under  the  British  statute  of  5  ft  6  Edw.  VI. 

The  contract  between  White  and  Cook,  in 
so  far  as  it  relates  to  the  amount  which 
Cook  agreed  to  pay  White,  is  clearly  within 
the  principles  of  law  against  the  farming 
of  offices.  But  the  principal  question  in 
the  case  is  whether  the  action  may  be  main- 
tained upon  the  bond  for  the  recovery  of 
the  taxes  and  other  moneys  which  went  into 
the  hands  of  Cook  by  virtue  of  his  deputy- 
ship.  It  is  insisted  here  that,  the  contract 
of  appointment  to  the  office  of  deputy  being 
illegal  and  void,  all  contracts  and  transac- 
tions in  pursuance  and  furtherance  thereof 
are  void.  This  contention  is  borne  out  by 
some  of  the  American  cases.  No  English 
case  is  recalled  in  which  that  question  arose. 
They  were  all  actions  or  suits  differing  very 
materially  in  their  facts  and  legal  status 
of  the  parties  from  this  case.  In  Letcis  v. 
Knox,  2  Bibb,  453,  the  court  held  that  the 
bond  taken  for  a  sum  ^iven  for  the  sale  and 
purchase  of  an  office  is  void;  but  whether 
it  was  intended  to  hold  in  that  case  that  the 
bond  was  void  for  all  purposes,  or  only  as 
to  the  illegal  consideration,  does  not  •  ap- 
pear. In  the  opinion  it  is  said:  "So  far 
as  the  condition  of  the  bond  to  perform  the 
duties  of  the  office  of  sheriff  and  keep  the 
principal  indemnified,  there  is  clearly  noth- 
ing in  it  illegal.  For,  as  the  sheriff  may 
lawfully  appoint  a  deputy,  it  would  be  un- 
reasonable not  to  permit  him  to  take  se- 
curity for  his  indemnity  against  any  viola- 
tion of  the  duties  of  the  office  by  the  dep- 
uty." But  in  Love  v.  Buckner,  4  Bibb,  506, 
the  court  met  the  point  squarely,  and  de- 
cided that  the  bond  was  invalid  for  any 
purpose  and  in  all  respects.  The  court  said : 
"The  bond  we  suppose  not  to  be  of  the  char- 


1902. 


Whit*  v.  Cook. 


421 


acter  of  those  declared  void  by  the  statute, 
6  ft  6  £dw.  chap.  16.  That  statute  more 
properly  applies  to  bonds  securing  the  pay- 
ment of  anything  agreed  to  be  given  for  an 
office,  and  should  not  be  construed  to  em- 
brace bonds  conditioned  exclusively  for  a 
faithful  discharge  of  the  duties  of  an  office. 
But,  although  there  is  no  stipulation  in  the 
bond  repugnant  to  the  provisions  of  the 
statute.,  yet  as,  by  a  recitation  in  the  con- 
dition, the  deputation  of  the  office  appears 
to  have  been  sold  by  Love  to  Buckner,  it 
becomes  material  to  inquire  whether,  upon 
common-law  principles,  the  bond  can  be 
sustained.  The  sale  of  the  deputation  must 
have  caused  the  execution  of  the  bond,  and, 
us  the  sale  is  expressly  interdicted  by  the 
statute,  the  consideration  of  the  bond  is 
against  law,  and  consequent^  the  bond  it- 
self inoperative."  In  Davis  v.  Hull,  1  Litt. 
10,  the  action  was  on  the  bond  of  a  deputy 
sheriff  for  breaches  of  its  condition  for  the 
faithful  performance  of  the  duties  of  the 
deputy,  and  a  plea  was  interposed  alleging 
that  Davis,  the  sheriff,  on  the  day  of  the 
date  of  the  bond,  sold  the  deputation  of  the 

office  to  Hull  for  the  sum  of dollars, 

and  it  was  held  that  the  facts  alleged  in  the 
pica  formed  a  valid  bar  to  the  .plaintiff's 
actlbn  on  the  bond.  Another  case,  which 
goes  probably  further  than  any  of  these,  is 
Cansler  v.  Penland,  125  N.  C.  578,  48  L.  R. 
A.  441,  34  8.  E.  683,  decided  in  December, 
1809.  There  the  sheriff,  being  the  tax  col- 
lector of  the  county,  made  a  contract  with 
another  person  by  which  it  was  agreed  that 
the  latter  should  collect  the  taxes  for  the 
years  1891  and  1892,  and  receive  a  com- 
mission of  2^  per  cent  for  making  the  col- 
lections. The  tax  list  was  delivered  to  him, 
and  he  collected  the  taxes^  and  in  1894  the 
sheriff  brought  an  action  against  him,  and 
recovered  a  judgment  for  $93.02.  On  ap- 
peal the  judgment  was  reversed,  on  the 
ground  that  the  contract  was  illegal.  A 
circumstance  which  distinguishes  this  case 
from  all  the  Kentucky  cases  is  that 
the  party  who  was  employed  to  collect  the 
taxes,  and  to  whom  the  sheriff  endeavored 
to  delegate  his  authority  in  that  respect, 
does  not  appear  to  have  been  appointed  a 
deputy.  However,  the  decision  does  not 
seem  to  rest  upon  that  circumstance.  The 
court  regarded  it  as  an  unauthorized  dele- 
sation  of  authority,  amounting  to  a  farm- 
ing out  of  the  office.  Redfield,  J.,  in  Fer- 
ri«  v.  Adanis,  refers  to  the  Kentucky  case 
of  Love  v.  Buckner,  in  which  the  court  held 
the  bond  given  to  indemnify  the  sheriff 
void,  and  says:  "We  should  not,  perhaps, 
be  prepared  to  go  to  that  length."  There 
is  no  Virginia  case  in  which  the  bond  given 
by  a  deputy,  conditioned  for  the  faithful 
performance  of  his  duties  and  to  indemnify 
the  sheriff,  has  been  held  invalid,  as  to  the 
indemnity,  on  the  ground  of  a  sale  of  the 
deputation.  On  the  contrary,  in  Sailing  v. 
M'Kinney,  1  Leigh,  42,  19  Am.  Dec.  722, 
the  court  virtually  repudiated  the  English 
doctrine,  in  so  far  as  it  relates  to  sales  of 
deputation  in  the  office  of  sheriff.  That 
was  the  first  case  involving  the  question 
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of  the  sale  of  a  deputation,  in  which  the 
purpose  of  the  action  was  to  recover  for 
breaches  of  the  condition  to  faithfully  per- 
form the  duties  of  the  office  and  indemnify 
the  sheriff  against  loss.  Hoge  v.  Trigg,  4 
Munf.  150,  was  an  action  by  a  deputy  sher- 
iff against  his  principal  for  damages  on  the 
contract  between  them  for  removing  the 
plaintiff  Irom  his  office  in  violation  thereof. 
Noel  V.  Fisher  was  for  the  recovery  of  the 
purchase  money  of  the  deputation.  O'ltea/r 
V.  Kiger  was  an  action  brought  by  Kiger 
against  O'Rcar's  administrator  for  the 
breach  of  an  agreement  by  O'Rear,  in  con- 
sideration of  money,  to  appoint  Kiger  his 
deputy.  In  Hoge  v.  Trigg  the  declaration 
showed  that  Hoge,  by  their  agreement,  was 
to  pay  Trigg  for  the  fees  and  profits  of  his 
office  $100.  Several  pleas  in  bar  were  inter- 
posed, and,  among  others,  that  Hoge  had 
been  suilty  of  certain  misfeasances  and  im- 
proprieties in  office,  which  was  held  to  be  a 
bar  to  his  actim.  On  a  writ  of  error  to 
this  judgment  it  was  affirmed.  The  supreme 
court  of  appeals  waived  the  question  whether 
the  contract  was  void  because  of  the  agree- 
ment to  pay  the  sheriff  a  certain  sum  of 
money  for  the  fees  and  profits  of  the  office. 
This  case  was  decided  twelve  years  later 
than  that  of  Noel  v.  Fisher, 

Sailing  v.  M* Kinney,  1  Leigh,  42,  19  Am. 
Dec.  722,  arose  after  the  passage  of  the  Vir- 
ginia statute  found  in  1  Rev.  Code  1819, 
taken  from  the  British  statute  of  5  &  6 
Edw.  VI.,  and  it  was  held  that  the  sale  of 
deputation  of  a  sheriff's  office  was  not 
within  the  inhibition  of  that  statute.  That 
statute  provided,  in  §  3,  that  "every  such 
bargain,  sale,  promise,  bond,  covenant, 
agreement,  and  assurance,  as  before  speci- 
fied, shall  be  utterly  void  and  of  no  effect;" 
but  it  also  contained  in  the  4th  section  this 
proviso:  "Provided,  always,  that  nothing 
m  this  act  contained  shall  be  so  construed 
as  to  prohibit  the  appointment,  qualifica- 
tion, and  acting  of  any  deputy  clerk,  or 
deputy  sheriff,  who  shall  be  employed  to  as- 
sist their  principals  in  the  execution  of 
their  respective  offices."  Judge  Carr  said, 
in  his  dissenting  opinion,  that  this  proviso 
did  not  so  operate  as  to  take  the  sale  of  a 
deputation  in  the  office  out  of  the  statute. 
But  Green,  J.,  and  Brooke,  P.,  while  admit- 
ting that  such  sale  was  clearly  within  the 
terms  of  the  1st  section  of  the  act,  held 
that  the  proviso  did  so  operate.  The  former 
said,  after  discussing  the  statute:  "These 
considerations  would  incline  me  strongly  to 
the  opinion,  if  we  were  not  to  look  beyond 
the  terms  of  the  statute  itself,  that  the  sale 
of  the  deputation  of  the  offices  of  clerk  and 
sheriff  was  not  embraced  by  the  statute. 
Other  circumstances  lead  to  the  same  con- 
clusion." The  principal  one  of  these  con- 
siderations was  stated  as  follows:  "The 
only  case  in  which  a  deputation  of  the  of- 
fice could  come  within  the  enacting  clause 
is  that  where  the  deputy  paid  or  agreed  to 
pay  for  it  a  gross  sum  at  all  events,  and  in- 
dependently of  the  amount  of  the  fees,  and 
if  the  proviso  does  not  except  such  a  case 
it   has   no  effect  whatever."    He  then   re- 
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views  the  history  of  Uie  sheriff's  office  in 
Virginia,  and,  among  other  things,  says: 
"The  oflSce  of  sheriff,  devolving  on  them 
(the  justices)  in  succession,  generally 
comes  to  them  at  an  advanced  age,  and 
when  they  are  unfitted  from  that  cause,  as 
well  as  from  their  previous  course  of  life 
and  other  occupations,  to  discharge  in  de- 
tail the  duties  of  the  office,  or  even  to  su- 
perintend personally  the  discharge  of  those 
duties  by  others;  and  thev  have,  as  was  to 
be  expected,  almost  invariably,  so  far  as  I 
am  informed,  and  as,  indeed,  is  perfectly 
notorious,  farmed  their  offices  to  others, 
without  being  conscious  of  violating  any 
law,  either  municipal  or  moral.  This  prac- 
tice must  have  been  well  known  to  the  leg- 
islature which  enacted  the  law  in  question. 
And  this  induces  a  belief  that  the  proviso 
was  intended  to  except  the  deputation  of 
this  office  from  the  general  terms  of  the 
statute."  The  reasoning  of  Brooke,  P.,  was 
much  the  same.  The  law  as  settled  by  this 
case  so  remained  until  1849,  when  the  re- 
>isers  recommended  that  the  office  of  deputy 
sheriff  be  expressly  excepted  from  the  stat- 
ute prohibiting  sales  of  offices  and  deputa- 
tions thereof,  saying:  "More  than  one 
hundred  years  ago,  when  a  deputy  sheriff, 
who  had  given  lK)nd  to  the  high  sheriff  to 
indemnify  him  and  pay  him  1,500  pounds 
of  tobacco,  pleaded  the  statute  of  5  &  6 
Kdw.  VI.,  and  averred  the  tobacco  to  be  for 
the  deputation,  the  plea  was  adjudged  in 
Virginia  to  be  bad.  Goodloe  v.  Dudley, 
Jeff.  (Va.)  59.  And  more  recently  the 
practice  which  prevails  in  Virginia  of  farm- 
ing the  sheriffalty  was  sanctioned  in  Sail- 
ing V.  M'Kinney,  1  Leigh,  42,  19  Am.  Dec. 
722.  This  being  the  case,  it  is  deemed  bet- 
ter to  make  the  statute  conform  to  the 
practice,  and  the  adjudications  sanctioning 
that  practice,  than  to  retain  merely  the  lan- 
e^uage  of  the  4th  section  of  the  act  in  1 
Rev.  Code,  p.  559."  Rev.  Rep.  p.  49.  It 
will  be  seen  oy  reference  to  Code  1860,  chap. 
12,  §  6.  that,  in  pursuance  of  this  recom- 
mendation, the  office  of  deputy  sheriff  was 
expressly  excepted  from  the  general  stat- 
ute, §  5  of  the  same  chapter,  against  sell- 
ing or  farming  of  the  offices  or  deputations 
thereof.  This  exception  became  a  part  of 
the  law  of  this  state,  and  so  remained  until 
1868,  when  said  section  was  stricken  out, 
and  §  5  amended  so  as  to  read  as  follows: 
"If  any  person  holding  or  expecting  to  hold 
any  office  under  the  laws  of  this  state,  sell 
the  same,  or  let  it  to  farm,  either  in  whole 
or  in  part,  or  contract  to  do  so,  such  person 
and  the  person  who  may  buy,  take  to  farm, 
or  contract  to  do  so,  shall  be  thereby  disabled 
from  holding  said  office."  Our  present  stat- 
ute on  the  subject  is  in  the  same  terms, 
and  it  is  worthy  of  notice  that  it  is  a  sub- 
stantial modification  of  §  5  of  chapter  12 
of  the  Code  of  1860,  in  this,  that  the  words, 
"or  the  deputation  thereof,"  found  in  the 
old  statute,  are  omitted  from  our  present 
statute.  How  much  weight  this  omission 
is  entitled  to  in  the  construction  of  that 
statute  it  is  difficult  to  say.  But,  if  the 
process  of  reasoning  adopted  in  Sailing  y. 
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M* Kinney  should  be  applied  here,  it  would 
probably  lead  to  the  conclusion  that  it  was 
the  intention  of  the  legislature  in  so  doing 
to  except  from  the  operation  of  that  section 
contracts  relating  to  the  compensation  of 
deputy  sheriffs.  The  public  policy  of  the 
state  of  Virginia,  as  shown  by  its  legisla- 
tion and  the  interpretation  thereof  by  its 
highest  courts,  carried  down  into  the  juris- 
prudence of  this  state,  as  has  been  shown, 
undoubtedly  warrants  and  commands  on 
the  part  of  this  court,  in  the  construction 
of  that  statute,  a  relaxation,  in  respect  to 
contracts  between  a  sheriff  and  his  deputy, 
of  the  strictness  of  the  English  rule  as  en- 
forced by  the  courts  of  Kentucky  and  North 
Carolina.  Even  in  Kentucky,  when  the 
English  rule  was  enforced  to  the  very  let- 
ter, as  has  been  shown,  in  more  than  one 
ease,  and  carried  perhaps  even  beyond  any 
English  precedent,  public  sentiment  blotted 
it  out  about  the  same  time  it  was  abrogated 
in  Virginia,  as  will  be  seen  from  an  exami- 
nation of  the  case  of  Baldimn  v.  Bridges, 
2  J.  J.  Marsh.  7,  where  it  is  said:  "This 
opinion  of  the  impolicy  and  injustice  of  in- 
validating the  bonds  of  deputies  for  in- 
demnifying their  principals  is  fortified  by 
public  sentiment  An  act  of  1820  (2  Dig. 
1146)  declares  that  such  bonds  shall  b^  ob- 
ligatory, even  when  executed  in  considera- 
tion of  sale  to  the  deputy."  Our  statute  no 
longer  provides,  as  did  the  statute  of  5  & 
6  Edw.  VI.,  and  the  early  Virginia  statute, 
both  of  which  have  been  supplanted  by  it 
and  are  not  now  law  in  this  state,  that 
every  bond,  covenant,  agreement,  and  assur- 
ance for  any  vote  or  appointment  to  office 
shall  be  utterly  void,  and  this  provision  un- 
doubtedly had  great  weight  in  the  construc- 
tion put  upon  those  statutes  by  the  courts. 
They  further  provided  that  persons  guilty 
of  making  such  contracts  should  be  foreVer 
disabled  from  holding  such  post  or  deputa- 
tion. That,  also,  has  been  eliminated  from 
our  statute,  which  says  only  that  they 
"shall  be  thereby  disabled  from  holding  said 
office,"  which  language  has  been  construed 
by  this  court  in  Dryden  v.  Swinbume,  20 
W.  Va.  89,  to  mean  that  they  shall  be  dis- 
abled only  from  holding  the  particular  term 
of  the  office  in  respect  to  which  the  illegal 
contract  was  made. 

Where  an  officer  has  the  right,  under  the 
law,  to  appoint  a  deputy,  and  is  at  liberty 
to  contract  with  his  deputy  in  respect  to 
compensation,  as  a  sheriff  may  do  in  this 
state,  the  reason  for  the  distinction  be- 
tween the  effect  of  a  contract  by  which  the 
deputy  is  to  have  all  the  fees  and  perqui- 
sites of  the  office,  and  pay  his  principal  a 
sum  certain  out  of  the  fees,  and  a  contract 
by  which  he  is  to  pay  a  sum  certain,  with- 
out limiting  it  to  payment  out  of  the  fees, 
is  not  in  all  respects  satisfactory,  although 
that  distinction  is  hoary  with  age,  and  too 
well  settled  to  be  disturbed.  With  us,  in 
the  selection  of  deputy  sheriffs,  the  law  is 
so  lax  as  not  to  require  the  application  of 
the  principle  to  detur  digniori.  The  sher- 
iff has  full  latitude  to  select,  not  the  most 
meritorious  and  competent  man  to  perform 
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the  duties  of  deputy  sheriff,  but  the  man 
who  will  perform  that  duty  for  the  least 
money,  subject  only  u>  the  limitation  that 
the  county  court  must  consent  to  the  ap- 
pointment. He  may  permit  his  deputy  to 
take  all  the  fees  and  commissions  for  his 
services,  and  in  consideration  thereof  pay 
to  his  principal  any  amount  of  money  they 
nay  see  fit  to  agree  upon,  provided  only 
that  it  be  specified  that  the  money  so  to  be 
payable  shall  be  paid  out  of  the  fees  and 
commissions.  If  the  only  object  of  the  law 
is  to  prevent  trafficking  and  dealing  between 
the  sherilT  and  his  deputy  in  respect  to  his 
<*ompensation,  whereby  the  deputy  may  take 
his  appointment  for  such  meager  compen- 
eation  as  to  make  it  necessary  for  him  to 
•oppress  the  people  and  extort  from  them 
what  he  is  not  legally  entitled  to,  it  clearly 
falls  far  short  of  accomplishing  that  pur- 
pose. It  is  difficult  to  conceive  of  any  cir- 
•cunfistances  under  which  a  man  would  en- 
^ge  to  perform  the  services  of  a  deputy 
sheriff,  and  take  upon  himself  great  finan- 
cial respousibility  and  nsk,  in  consideration 
of  the  fees  and  commissions,  and  at  the 
same  time  agree,  in  consideration  of  the 
premises,  to  pay  his  principal  more  money 
than  he  could  reasonably  expect  to  realize 
out  of  the  fees  and  commissions.  The  law, 
as  settled  and  as  applied  for  centuries, 
«tands  upon  an  assumption  of  facts  which 
at  is  difficult  to  imagine  ever  existed  in  any 
<ase.  With  all  due  respect  to  the  learned 
and  illustrious  men  who  laid  its  founda- 
tions, it  must  be  said  that  the  distinction 
seems  to  be  more  technical  and  fictitious 
than  real.  Taking  the  contract  between  the 
parties  in  this  case  as  a  whole,  holding  it 
a|l  by  its  four  corners,  it  imports  nothing 
more  than  an  agreement  between  the  sher- 
iff and  his  deputy  whereby  the  latter  under- 
takes to  perform  all  the  services  of  the  sher- 
iff in  a  certain  district,  except  the  collec- 
tion of  a  certain  tax  ticket,  for  all  the  fees 
and  commissions  arising  from  the  work,  ex- 
cept $100,  which  he  agrees  to  pay  to  the 
former.  Had  they  said  the  deputy  should 
have  all  the  fees. and  commissions,  less  the 
sum  of  $100,  the  contract  would  be  good, 
under  the  authority  of  all  the  cases  cited. 
However,  as  has  been  said,  the  law  is  too 
■well  established  to  be  overthrown,  however 
devoid  of  sound  reason  it  may  appear  to  be. 
From  this  it  results  that  no  recovery  can 
be  had  upon  the  bond  or  otherwise  for  the 
money  which  the  deputy  agp*eed  to  pay  his 
principal. 

But  it  does  not  follow  that  the  plaintiff 
is  precluded  from  recovering  the  taxes, 
fines,  and  other  moneys  which  went  into 
the  hands  of  the  deputy  by  virtue  of  his 
ofSce,  as  was  held  in  Kentucky  and  North 
Carolina,  unless  that  part  of  the  contract 
which  is  forbidden  by  the  law  is  such  that 
it  cannot  be  severed  from  the  other.  It  is 
argued  here  that  the  illegal  contract  between 
White  and  Cook,  which  the  statute  says 
•disabled  both  of  them  from  holding  the  of- 
fice, disabled  Cook  from  doing  any  official 
act  as  deputy.  If  so,  then  by  the  same 
means  White  was  also  disabled  from  doing 
57  L.  R.  A. 


any  official  act.  But  it  is  an  admitted  fact 
that  both  of  them  continued  to  perform  the 
functions  of  sheriff  and  deputy  sheriff,  re- 
spectively, in  their  county.  The  state, 
county,  and  district  revenues,  executions  on 
judgments  and  decrees,  fines  and  other  dues, 
public  and  private,  went  into  their  hands. 
Is  it  possible  that  because  the  contract  be- 
tween them,  in  reference  to  the  appoint- 
ment of  Cook,  was  such  as  is  prohibited  by 
the  law  and  resulted  in  the  forfeiture  of 
their  offices,  the  state,  county,  districts,  and 
private  individuals  must  lose  the  large  sums 
of  money  which  went  into  their  hands? 
Whether  legal  or  illegal,  they  held  the  of- 
fices. If  not  officers  de  jure,  they  were  of- 
ficers de  facto.  Code,  chap.  7,  $  15.  These 
funds  that  went  into  their  hands  were  put 
there  by  the  law,  and  not  solely  by  their 
illegal  contract.  If  it  be  possible  to  ascer- 
tain what  those  funds  amount  to,  why 
should  they  not  be  separated  from  the  ille- 
gal consideration  of  the  appointment,  and 
a  recovery  thereon  allowed?  What  diffi- 
culty stands  in  the  way  of  such  severance? 
How  much  of  the  state  money,  county 
money,  district  money,  what  fines,  what 
collections  on  executions,  are  in  the  hands 
of  Cook  are  easily  ascertainable,  and  they 
bear  no  relation  whatever  to  the  illegal  $100 
which  Cook  agreed  to  pay,  except  that  by 
reason  of  the  agreement  Cook  was  enabled 
to  obtain  the  position  by  virtue  of  which 
these  funds  came  into  his  hands.  It  is 
claimed  for  that  reason  alone  the  bond  of 
indemnity  is  vitiated,  and  Cook  must  be 
allowed  to  escape  with  all  the  money  which 
went  into  his  hands  except  what  he  has  seen 
fit  to  pay  over.  The  same  law  which  per- 
mits the  appointment  of  a  deputy  sheriff  and 
allows  the  sheriff  to  contract  with  him  for 
his  compensation  requires  the  sheriff  to  give 
a  bond  for  the  faithful  performance  of  his 
duties.  To  allow  a  deputy  sheriff  to  squan- 
der or  appropriate  to  his  own  use  the  public 
funds  for  which  the  sheriff  is  responsible, 
and  thereby  inflict  ^eat  loss  upon  the  sure- 
ties of  the  sheriff  himself  and  possibly  upon 
the  public,  simply  because  the  contract  be- 
tween the  sheriff  and  his  deputy  in  respect 
to  his  appointment,  which  is  clearly  sever- 
able from  the  public  duty,  faithfulness  in 
respect  to  which  is  secured  by  the  deputy's 
bond,  is  illeo^al,  certainly  was  never  intended 
by  the  legislature,  nor  is  there  any  evidence 
that  the  law  pronounces  such  disastrous  re- 
sults except  the  three  or  four  cases  which 
have  been  mentioned. 

The  principle  of  severance,  where  part  of 
the  contract  is  illegal  and  can  be  separated 
from  the  balance,  is  perhaps  as  "rock-ribbed 
and  ancient"  as  any  other  principle  of  the 
law.  In  Pigot's  Case,  11  Coke,  266,  it  is 
said:  *'If  some  of  the  covenants  in  an  in- 
denture, or  of  the  conditions  indorsed  upon 
a  bond,  are  against  law,  and  some  good  and 
lawful,  .  .  .  the  covenants  or  condi- 
tions which  are  against  law  are  void  ab 
initio,  and  the  others  stand  good."  It  is 
there  said  that  this  was  unanimously 
agreed  in  14  Hen.  VIII.  26,  26,  etc  Qaakell 
V.  King,  11  East,  165,  was  decided  almost 
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100  years  ago,  and  it  is  there  held  that  "a 
distinct  covenant  in  a  lease,  whereby  the 
tenant  bound  himself  to  pay  the  property 
tax  and  all  other  taxes  imposed  on  the 
premises,  or  on  the  landlord  in  respect 
thereof,  though  void  and  illegal  by  Stat.  46 
Geo.  III.  chap.  65,  §  115,  will  not  avoid  a 
separate  covenant  in  the  lease  for  payment 
of  rent  clear  of  all  parliamentary  taxes, 
etc.,  generally;  for  sucn  general  words  will 
be  understood  of  such  taxes  as  the  tenant 
might  lawfully  engage  to  defray."  M' Al- 
len V.  Churchill,  11  J.  B.  Moore,  483,  was  an 
action  of  assumpsit  on  a  contract  whereby 
the  plaintiff  agreed  to  purchase  the  defend- 
ant's interest  in  a  lease  and  pay  for  the  fix- 
tures on  certain  terms,  and  it  appeared  on 
the  face  of  the  agreement  that  it  contained 
a  clause  whereby  the  defendant  agreed  that 
he  would  not,  directly  or  indirectly,  take, 
occupy,  or  carry  on  the  business  of  a  publi- 
can or  victualer  within  five  years  from  the 
time  of  making  the  agreement.  This  clause 
was  admittedly  illegal  and  against  public 
policy,  being  in  restraint  of  trade ;  but  Best, 
L.  C.  J.,  dismissed  the  objection  by  saying: 
**But  are  we  to  say  that  every  agreement  is 
wholly  bad  because  it  may  happen  to  con- 
tain an  illegal  clause?"  Filaon  v.  Himes, 
5  Pa.  452,  47  Am.  Dec.  422,  was  an  action 
of  assumpsit  to  recover  the  balance  for  the 
sale  of  a  store  and  its  contents.  But  it  ap- 
peared from  the  plaintiff's  testimony  that 
he  sold  the  store  tor  a  certain  amount,  and 
in  consideration  of  the  defendant's  promise 
to  procure  the  removal  of  a  postoffice  to  the 
plaintiff's  place  of  business,  and  that  he 
should  be  appointed  postmaster.  There  was 
judgment  for  the  defendant  in  the  lower 
court  The  question  principally  discussed 
in  the  appellate  court  was  whether  the  pro- 
curement of  the  postoffice  should  be  severed 
from  the  rest  of  the  consideration,  the  court 
holding  that  if  that  were  possible  the  plain- 
tiff should  be  permitted  to  recover.  In  de- 
termining whether  the  illegal  part  of  the 
contract  should  be  separated  from  the  bal- 
ance of  it,  Gibson,  Ch.  J.,  said :  "The  value 
of  the  goods  could  be  ascertained  from  the 
bills,  but  the  value  of  the  lease  could  not  be 
reduced  to  certainty  by  any  process,  and, 
even  if  it  could,  no  one  could  say  how  much 
the  want  of  the  postoffice,  to  say  nothing  of 
the  direct  income  of  it,  might  take  from 
the  defendant's  business.  Had  a  price  been 
put  on  the  illegal  part  of  the  consideration, 
it  might  have  been  deducted,  and  the  con- 
trftct  apportioned,  as  it  was  in  Frazier  v. 
Thompson,  2  Watts  &  S.  235,  in  which  the 
consideration  was  goods  purchased  at  sev- 
eral times,  including  spurious  bills;  and  in 
Yundt  V.  Roberts,  6  Serg.  &  R.  139,  in  which 
it  was  goods  sold  and  a  prohibited  tavern 
bill."  In  Rand  v.  Mather,  11  Cush.  1,  69 
Am.  Dec.  131,  it  is  held  that,  "if  part  of 
agreement  is  contrary  to  statute,  this  does 
not  avoid  or  annul  other  parts  of  the  agree- 
ment which  are  separable  from  the  bad  part, 
and  not  founded  upon  it,  unless  the  statute 
expressly  or  by  necessary  implication  de- 
clares the  whole  bad."  Page  v.  Monks,  5 
Gray,  495,  holds  that  "a  contract  is  not  nec- 
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essarily  void,  or  wholly  inoperative,  because 
it  consists  in  part  of  promises  and  engage- 
ments for  the  breach  or  disregarding  of 
which  the  statute  neither  affords  nor  aUows 
any  remedy  by  an  action  at  law.  In  such 
cases,  whether  any  of  those  promises  or  en- 
gagements can  be  enforced  must  depend 
upon  the  manner  and  extent  of  their  con- 
nection and  combination  with  the  rest.  If 
tlie  contract  is  in  its  nature  entire,  and  ita 
parts  are  incapable  of  separation  or  divi- 
sion, then,  though  some  of  its  stipulations 
are  not  if  others  of  them  are  affected  by  the 
statute,  no  action  can  be  brought  or  main- 
tained upon  it.  But  it  is  otherwise  if  the 
parts  are  severable."  While  there  are 
many  cases  which  hold  that  where  a  con- 
tract grows  immediately  out  of,  and  is  con- 
nected with,  a  prior  illegal  contract,  the  ille- 
gality of  such  contract  will  enter  into  the 
new  contract  and  render  it  illegal,  and  that 
if  the  connection  between  the  original  ille- 
gal contract  and  the  new  contract  can  be 
traced  it  cannot  form  the  basis  of  a  recov- 
ery. 15  Am.  &  Eng.  Enc  Law,  2d  ed.  p. 
992.  But  it  must  be  remembered  that  the 
funds  which  went  into  the  hands  of  Cook, 
as  deputy  sheriff,  although  their  reception 
by  him  followed  the  illegal  contract  as  one 
of  its  consequences  or. results,  were  public 
funds.  He  was  a  de  facto  public  officer,, 
and  it  was  by  virtue  of  the  law,  as  well  as 
in  consequence  of  the  illegal  contract,  that 
these  funds  came  into  his  hands.  Moreover^ 
while  technically  and  directly  they  are  due 
to  White,  they  are  still,  in  some  sense,  pub- 
lic funds,  and  to  allow  the  illegal  contract,, 
in  reference  to  his  appointment,  to  vitiate 
the  security  for  these  funds,  would,  under 
some  circumstances,  as  has  been  shown,  re- 
sult in  the  loss  of  public  funds.  So  far  a» 
these  funds  are  concerned,  the  contract  be- 
tween White  and  Cook  may  be  regarded  as 
a  contract  between  private  individuals,  but 
it  is  nevertheless  a  contract  relating  to 
public  funds,  and  in  so  far  as  it  may  affect 
them  it  is  severable  from  the  balance  of  the 
contract,  and,  to  the  end  that  the  public  in- 
terest may  be  protected,  it  is  necessary  that 
it  be  held  good  as  to  such  funds.  In  all  the 
cases  hereinbefore  referred  to  in  which  the 
principle  of  separating  the  good  from  the 
bad  in  contracts  has  been  discussed,  the 
matters  involved  and  affected  were  purely 
private  in  their  nature.  Here  the  subject- 
matter  of  the  contract  of  indemnity,  which 
is  said  to  be  vitiated  by  the  illegal  part  of 
the  contract,  is  a  large  amount  of  money 
which  does  not  belong  to  either  of  the  con- 
tracting parties  in  point  of  fact,  but  consists 
of  public  revenues  and  money  of  individuals- 
in  the  custody  of  the  law.  This  is  a  most 
important  distinction,  and  one  which  im- 
peratively demands,  as  well  as  justifies,  the 
separation  of  the  good  from  the  evil  in  the 
contract,  and  permits  a  recovery  of  the 
money.  While  public  policy  forbids  the 
sale  of  an  office  in  whole  or  in  part,  it  re- 
quires the  protection  and  faithful  applica- 
tion of  the  public  revenues,  and  no  statute 
should  be  so  construed  as  to  permit  or  ef- 
fect the  loss  of  public  funds  or  the  funds  of 
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innocent  persons  in  the  hands  of  public  offi- 
cers, whether  they  be  officers  de  jure  or  of- 
ficers de  facto.  On  this  point,  therefore, 
the  conclusion  is  that,  so  far  as  the  contract 
and  bond  relate  to  the  private  interests  and 
rights  of  the  sheriff  and  his  deputy,  they 
are  illegal  and  void,  and  the  courts  cannot 
enforce  them  as  to  either  of  the  parties ;  but 
in  so  far  as  the  bond  relates  to  the  moneys, 

C'  lie  and  private,  which  went  into  the 
ds  of  Cook,  and  which  it  was  his  duty 
as  an  officer  to  collect,  and  which  were  lost 
by  his  unfaithfulness  or  negligence,  if  there 
be  any  such  funds,  the  bond  is  valid,  and 
recovery  thereon  may  be  had  against  Cook 
and  his  sureties.  But  such  recovery  will 
not  include  any  commissions  or  fees,  for 
they  fall  within,  and  belong  to,  the  private 
interests  in  the  office  which  are  the  subject- 
matter  of  the  illegal  contract.  As  to  these 
matters,  the  law  will  leave  the  parties  in 
the  situation  in  which  they  have  put  them- 
selves, refusing  aid  to  either  of  them.  The 
principles  annoimced  in  the  following  cases 
seem  to  fully  sustain  this  view:  f'aikney 
V.  Reynoua,  4  Burr.  2069;  Farmer  v.  Rus- 
sell,  1  Boa.  &  P.  296;  Brooks  y.  Martin,  2 
WaU.  70,  17  L.  ed.  732;  Planters*  Bank  v. 
Union  Bank,  16  Wall.  483,  21  L.  ed.  473; 
McBlair  v.  Gibbes,  17  How.  232,  15  L.  ed. 
132;  Bly  v.  Second  Nat.  Bank,  79  Pa.  453. 
Another  objection  to  the  bill  is  that  there 
is  no  equity  in  it,  and  this  objection  is  un- 
donbtedly  well  taken.  The  court  properly 
dismissed  the  bill^  but  gave  an  insufficient 
reason  for  so  doing.  l£is  bill  is  substan- 
tially like  the  one  in  the  case  of  Lafever  v. 
Billmyer,  5  W.  Va.  33.  Lafever  was  the 
sheriff  of  Berkeley  county,  and  Billmyer 
was  his  deputy  for  the  years  1859  and  1860, 
and  the  bill  showed  that  there  had  been  no 
settlement  between  the  sheriff  and  his  dep- 
uty, and  alleged  that  the  accounts  between 
them  were  complicated  and  intricate,  as 
this  bill  does.  It  also  prayed  for  discovery, 
as  u  the  case  here,  and  the  court  held  that 
the  accounts  were  not  mutual,  and  that 
equity  had  no  jurisdiction  unless  proper 
ground  for  discovery  appeared  in  the  alle- 
gations of  the  bill.  Judge  Moore  discussed 
that  case  at  gpreat  length,  and  came  to  the 
oonclufiion  that  there  was  no  ground  for 
discovery.  The  only  thing  in  this  bill  that 
seems  to  suggest  the  necessity  of  discovery 
is  the  allegation  that  White,  in  his  lifetime, 
delivered  to  Cook  sundry  orders,  amounting, 
in  the  -  aggregate,  to  the  sum  of  $1,058.25, 
which  White  himself  had  paid,  and  that  the 
plaintiff  does  not  know  the  amounts,  num- 
bers, or  charactei:  of  the  orders,  but  that 
Cook  does  know  all  about  them,  and  when 
and  under  what  circumstances  they  were  de- 
livered to  him,  and  that  he  is  the  only  per- 
son that  does  know.  These  orders  seem  to 
have  been  given  to  Cook  for  the  purpose  of 
making  the  annual  settlements  between 
AMiite  and  the  county  court  and  board  of 
education;  for  the  bill  alleges  that  they 
were  used  in  the  settlements,  and  that  it  is 
impossible  to  ascertain  which  orders,  so 
filerl  and  used,  are  those  paid  and  turned 
over  by  White  to  Cook.  This  is  merely 
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colorable,  and  no  real  ground  for  discovi-ry, 
for  the  reason  that,  if  these  orders  are  cred- 
ited to  White  in  his  settlement  as  alleged 
in  the  bill.  White  has  received  credit  for 
them  and  has  no  right  to  charge  them  to 
Cook.  It  is  not  pretended  that  there  is  any 
difficulty  about  ascertaining  what  taxes, 
fines,  and  executions  went  into  the  hands 
of  Cook,  and  mere  allegations  of  such  diffi- 
culty, without  facts  to  support  them,  such 
as  that  records  had  been  burned  or  de- 
stroyed or  lost,  would  be  utterly  insuffi- 
cient. The  tax  books  on  file  in  the  sheriff's,, 
county  clerk's,  and  auditor's  offices  show  the 
taxes  for  the  district  of  Rock  undoubtedly. 
All  these  taxes  for  certain  years  went  into 
the  hands  of  Cook  for  collection,  except 
what  were  retained  for  collection  by  White,, 
and  there  seems  to  be  no  dispute  about  what 
portion  of  the  taxes  White  retained  for  col- 
lection. The  license  taxes,  fines,  and  exeai- 
tions  are  all  matters  of  record.  Therefore^ 
as  to  these  matters,  no  discovery  is  neces- 
sary. After  ascertaining  what  Cook  i» 
chargeable  with,  which  is  easy  of  accom- 
plishment, so  far  as  shown  by  this  bill,  it 
devolves  upon  Cook  to  show  that  he  has  ac- 
counted for  according  to  law,  by  payment 
to  White  in  money  or  orders,  either  actually 
delivered  to  him,  or  paid  by  Cook  and  cred- 
ited to  White  in  his  settlements,  or  paid  to 
the  state,  execution  creditors,  or  other  per- 
sons legally  entitled  to  receive  it.  He  ia 
entitled  to  credit  for  all  proper  disburse- 
ments made  by  him.  Such  are  undoubtedly 
the  views  held  by  Judge  Moore  in  the  X/O- 
fever  v.  Billmyer  case,  for  he  says:  "In 
all  those  matters  of  execution  and  adminis- 
tration the  records  would  enable  the  plain- 
tiff to  designate  with  absolute  certainty  the 
parties  and  their  claims."  In  matters  of 
account,  as  to  legal  demands,  a  court  of 
equity  rarely,  if  ever,  has  concurrent  juris- 
diction unless  discovery  is  necessary,  except 
where  the  accounts  are  mutual.  Lafever  v. 
Billmyer,  5  W.  Va.  33;  Yates  v.  Stuart,  30 
W.  Va.  124,  19  S.  E.  423;  Thompson  v. 
Whittaker  Iron  Co.  41  W.  Va.  580,  23  S. 
E.  795.  If  accounts  between  sheriffs  and 
their  deputies  can  be  drawn  into  a  court  of 
equity  upon  such  allegations  as  are  con- 
tained in  this  bill,  other  matters,  of  a  simi- 
lar nature,  would  follow,  and  but  a  short 
time  would  be  required  to  utterly  break 
down  and  obliterate  the  line  of  demarcation 
between  law  and  equity  jurisdiction  where 
matters  of  account  are  involved. 

Another  objection  to  the  bill  is  that  no 
order  has  been  made  by  the  county  court  or 
board  of  education  requiring  Cook  to  pay 
over  the  balances  due,  respectively,  to  the 
county  court  and  the  board  of  education. 
This  position  is  untenable.  While  these 
funds  in  the  hands  of  Cook  are  public  in 
their  nature,  and  primarily  belong  to  the 
county  and  district  funds,  and  possibly 
other  funds.  Cook  is  but  the  agent  or  rep- 
resentative of  White,  and  the  funds  must 
reach  their  ultimate  destination  and  appli- 
cation and  settlement  through  White,  the 
principal,  or  his  personal  representative,  he 
being  dead.    Any  order  that  may  be  made 
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in  respect  to  them  would  be  directed  to 
White,  and  not  to  Cook.  Prior  to  the  mak- 
ing of  such  order,  White's  personal  repre- 
sentative has  the  right  and  power  to  compel 
Cook  to  pay  over  these  funds,  to  the  end 
that  they  may  be  in  hand  and  ready  when 
the  order  is  made.  State  v.  Hays,  '30  W. 
Va.  107,  3  S.  E.  177;  8t.  George's  Diet.  Bd. 
of  Edu.  V.  Parsons,  22  W.  Va.  314,  580; 
Spencer  Diet,  Bd,  of  Edu,  v.  Cain,  28  W. 
Va.  758, — have  no  application  hjre,  for  they 
were  all  suits  against  the  sheriff  himself, 
and  not  actions  by  the  sheriff  against  his 
deputy.  An  action  by  White's  administra- 
tor against  Cook  and  his  sureties  upon  the 
bend  is  not  a  proceding  by  the  state,  coun- 
ty court,  or  board  of  education,  but  is  a 
proceeding  by  the  sheriff  against  his  agent 
for  money  which,  according  to  the  allega- 
tions of  the  bill,  is  due  and  payable. 

It  appearing  that  there  is  no  equity  in 
the  bill,  and  that  the  plaintiff  has  Drought 
his  suit  in  the  wrong  court,  the  decree  of 
the  court  below,  sustaining  the  demurrer 
and  dismissing  the  bill,  is  affirmed. 


STATE  of  West  Virginia 

V. 

W.  M.  GILLILAN,  Plff.  in  Err. 


(. 


.W.  Va.. 


.) 


^1.  'Courts  of  record  liave  a  disere- 
tlonary  Jarlsdictlon,  In  case  of  convic- 
tion for  a  gross  common-law  misdemeanor, 
punishment  for  which  has  not  been  prescribed 
by  statute,  to  require  of  the  defendant  sure- 
ties for  good  behavior.  To  this  extent  only, 
the  principles  announced  In  State  v.  Gould, 
26  W.  Va.  258,  are  overruled. 

IS.  Sacli  Jurisdiction  does  mot  exist 
•  when  the  conviction  is  for  a  statutory  misde- 
meanor, or  a  common-law  misdemeanor  for 
which  punishment  is  prescribed  by  statute. 

3.  Tlie  ■Iniple  aelllnff  of  intoxicating 
liQuora  is  a  statutory  offense. 

(March  29,  1902.) 

ERROR  to  the  Circuit  Court  for  Green- 
brier County  to  review  a  judgment  re- 
quiring defendant  to  give  bond  for  good  be- 
havior after  conviction  of  having  unlaw- 
fully sold  intoxicating  liquors.     Reversed, 

A  decision  was  originally  reached  and  an 
opinion  handed  down  in  this  case  on  March 
30.  1901,  but  a  rehearing  was  granted,  and 
the  opinion  (printed  herewith)  handed 
down  supersedes  the  former  one,  and  makes 
its  publication  immaterial. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Gilmer  A  Gilmer  for  plaintiff 
in  error. 

Messrs.  Romeo  H.  Freer,  Attorney 
General,  and  Alexander  Dulin,  for  de- 
fendant in  error: 

'Headnotes  by  Poffenbabqeb,  J. 


Note. — As  to  the  adoption  of  the  common 
law  in    the  United    States,  see    McEennon    v. 
Winn  (OlEla.)  22  L.  B.  A.  601,  and  note. 
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The  criminal  courts  under  the  common 
law  possess  such  power  as  was  exercised  in 
this  case. 

4  Bl.  Com.  p.  352;  4  Burn,  Justice  of  the 
Peace,  p.  62;  Dun/n  v.  Queen,  12  Q.  B.  1031; 
Estes  V.  State,  2  Humph.  496;  State  v. 
Qould,  26  W.  Va.  266. 

All  common  law  of  the  country  extends 
as  well  to  crime  as  to  civil  wrong. 

1  Bishop,  Crim.  Law,  |§  35-40. 

Polfenbmrser,  J.,  delivered  the  opinion 
of  file  court: 

At  the  November  term,  1899,  of  the  cir- 
cuit court  of  Greenbrier  county,  W.  M.  Gil- 
lilan,  upon  the  trial  of  an  indictment  charg- 
ing him  with  having  unlawfully  sold,  of- 
fered, and  exposed  for  sale,  at  retail,  spirit- 
uous liquors,  wine,  porter,  ale,  beer,  and 
drinks  of  a  like  nature,  without  a  state  li- 
cense therefor,  was  convicted;  and  the 
court,  in  addition  to  imposing  a  fine  of  $15 
and  costs,  further  ordered  "that  said  Gilli- 
lan  be  required  to  eive  bond,  with  good  se- 
curity, in  the  penalty  of  $500,  conditioned 
to  be  of  good  behavior  towards  all  the  citi- 
zens of  this  state^  and  not  to  sell  intoxicat- 
ing drinks  contrary  to  law  for  the  period  of 
twelve  months,"  and  the  defendant  was 
committed  to  the  custody  of  the  sheriff  un- 
til the  bond  should  be  given.  The  court 
having  overruled  his  motion  to  set  aside  so 
much  of  the  judgment  as  required  this  bond, 
he  excepted,  and  has  brought  the  case  here 
on  a  writ  of  error  and  supersedeas. 

The  indictment  charges  a  statutory  of- 
fense. The  simple  selling  of  intoxicating 
drinks  is  not  a  common-law  crime  or  of- 
fense. Bishop,  Statutory  Crimes,  §  984. 
An  ale  house,  if  not  disorderly,  is,  under  the 
common  law,  lawful;  no  license  being  re- 
quired to  keep  it.  1  Bishop,  Crim.  Law, 
§  505,  citing  King  v.  Ivyes,  2  Show.  468. 
This  indictment  is  under  §  1,  chap.  32,  of 
the  Code;  and  the  punishment  for  the  of- 
fense is  prescribed  by  §  3  of  said  chapter, 
and  is  a  fine  of  not  less  than  $10  nor  more 
than  $100,  and,  at  the  discretion  of  the 
court,  imprisonment  in  the  county  jail  not 
exceeding  three  months.  As  the  selling  of 
intoxicating  liquors  was  not  an  offense  at 
common  law,  there  is  no  common-law  punish- 
ment for  it.  The  only  punishment,  there- 
fore, must  be  that  prescribed  by  the  stat- 
ute. But  if  there  had  been  common-law 
punishment  for  the  selling  of  liquors,  it 
would  be  repealed  by  the  statutoiy  provi- 
sion in  reference  thereto.  "We  can  always 
separate  the  offense  from  the  punishment. 
So  that,  for  example,  a  statute  which  pro- 
vides a  new  punishment  for  an  old  offense 
repeals  by  implication  only  so  much  of  the 
prior  law  as  concerns  the  punishment;  leav- 
ing it  permissible  to  indict  an  offender 
either  under  the  old  law,  whether  statutory 
or  common,  and  inflict  on  him,  upon  convic- 
tion, the  punishment  ordained  by  the  new, 
or  under  Uie  new,  statute,  at  the  election  of 
the  prosecuting  power."  Bishop,  Statutory 
Crimes,  §  166.  In  addition  to  this,  we  have 
a  statute  which  prohibits  the  infliction  of 
any  other  than  statutory  punishment,  when 
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it  exists.  "A  common-law  offense,  for 
which  punishment  is  prescribed  by  statute, 
shall  be  punished  only  in  the  mode  so  pre- 
scribed." Section  3  of  chapter  152  of  the 
-Code.  Hence,  if  the  selling  charged  in  the 
indictment  were  a  common-law  offense,  it 
could  be  punished  only  under  §  3  of  chapter 
32  of  the  Code.  However^  this  is  not  con- 
clusive of  the  question,  unless  it  appear 
that  the  requisition  of  sureties  is  punish- 
ment. There  was  a  discretionary  jurisdic- 
tion at  common  law  in  the  court  trying  a 
person  charged  with  misdemeanor  to  bind 
the  accused,  after  conviction,  and  as  a  pan 
of  the  judgment,  to  good  behavior  for  a 
time,  and  Uiat  jurisdiction  was  not  statu- 
tory. It  was  a  jurisdiction  inherent  in 
every  court  of  record  having  criminal  juris- 
•diction.  In  addition  to  tniSj  there  were 
«tatutes  under  which  persons  not  convicted 
of  any  offense  might  be  required  to  enter 
into  recognizances  to  keep  the  peace  and  be 
of  good  behavior.  They  were  the  same  in 
principle  and  in  substance  as  the  provisions 
lound  in  chapters  148  and  153  of  the  Code. 
**If  a  person  have  been  convicted  of  a  mis- 
demeanor, it  is  usually  part  of  the  judg- 
ment that  he  shall  find  security  for  his  good 
behavior  for  some  time."  9  Bacon,  Abr.  p. 
309.  "This  requisition  of  sureties  has  been 
several  times  mentioned  before  as  part  of 
the  penalty  inflicted  upon  such  as  have  been 
guilty  of  certain  gross  misdemeanors;  but 
there,  also,  it  must  be  understood  rather  as 
a  caution  against  the  repetition  of  the  of- 
fense, than  any  immediate  pain  or  punish- 
ment." Bl.  Com.  bk.  4,  chap.  18,  p.  251. 
''Binding  to  the  good  behavior  was  a  discre- 
tionary judgment  at  the  common  law,  given 
by  a  court  of  record,  for  an  offense  at  the 
siiltof  the  King,  after  a  common-law  convic- 
tion by  a  verdict  of  twelve  men."  4  Burn, 
Justice  of  the  Peace,  p.  268.  "I  shall  ob- 
serve in  general  that  for  crimes  of  an  in- 
famous nature,  such  as  petit  larceny,  per- 
jury, or  forgery,  at  common  law,  gross 
cheats,  conspiracy  not  requiring  a  villain- 
ous judgment,  keeping  a  bawdy  house,  brib- 
ing witnesses  to  stine  their  evidence,  and 
offenses  of  the  like  nature  against  the  first 
principles  of  natural  justice  and  common 
honesty,  it  seems  to  be  in  great  measure 
left  to  the  prudence  of  the  court  to  inflict 
such  corporal  punishment,  and  also  such 
fine,  and  Hen  to  the  good  behavior  for  a  cer- 
tain time,  etc.,  as  shall  seem  most  proper 
and  adequate  to  the  offense,  from  the  con- 
sideration of  the  baseness,  enormity,  and 
dangerous  tendency  of  it;  the  malice,  delib- 
eration, .and  wilfulness,  or  the  inconsidera- 
tion,  suddenness,  and  surprise  with  which 
it  was  committed;  the  age,  quality,  and  de- 
gree of  the  offender;  and  all  other  circum- 
.-ranccs  which  may  any  way  aggravate  or 
extenuate  the  guilt."  2  Hawk.  P.  C.  p.  633. 
It  is  said  by  Bl.  Com.  bk.  4,  p.  252,  that  this 
jurisdiction  falls  under  the  title  of  preven- 
tive justice,  and  he  there  discriminates  be- 
tween preventive  justice  and  punishing  jus- 
tice. But  this  certainly  does  not  mean  ^at 
a  judgment  requiring  such  recognizance  is 
not  punishment.  All  punishment  belongs, 
57  L.  R.  A. 


in  some  sense,  to  the  same  title.  "And,  in- 
deed, if  we  consider  all  human  punishments 
in  a  large  and  extended  view,  we  shall  find 
them  all  rather  calculated  to  prevent  fu- 
ture crimes,  than  to  expiate  the  past,  since, 
as  was  observed  in  a  former  chapter,  all 
punishments  inflicted  by  temporal  powers 
may  be  classed  under  three  heads:  Such  as 
tend  to  the  amendment  of  the  offender  him- 
self, or  to  deprive  him  of  any  power  to  do 
future  mischief,  or  to  deter  others  by  his  ex- 
ample; all  of  which  conduce  to  one  and  the 
same  end, — of  preventing  future  crimes, 
whether  that  be  effected  by  amendment, 
disability,  or  example."  Ibid,  He  then 
proceeds  to  a  discussion  of  the  statutory  pro- 
visions by  which  surety  for  the  peace  or 
good  behavior  is  taken  when  no  ofiTense  has 
been  committed,  and  says  in  those  cases 
such  requisition  is  not  meant  as  any  degree 
of  punishment.  From  this,  as  well  as  from 
his  saying  the  requisition  of  sureties  upon 
conviction  for  the  misdemeanor  is  a  part  of 
the  penalty  inflicted,  it  is  to  be  inferred 
that  in  such  case  the  order  or  judgment  re- 
quiring the  convicted  person  to  enter  into 
bond  for  good  behavior  is  punishment.  The 
quotations  from  Hawkins,  Bacon,  and  Burn 
all  indicate  that  it  was  regarded  by  the  au- 
thors of  those  works  as  punishment.  It 
would  be  difficult  to  class  it  as  anythixig 
other  than  punishment.  When  the  bond  is 
required  and  not  given,  the  consequence  is 
imprisonment.  It  is  required  under  pain 
of  imprisonment.  How  could  it  be  any- 
thing else  than  punishment?  Here  the 
judgment  was  that  the  defendant  enter  into 
a  recognizance  for  his  good  behavior  for  one 
year,  and  in  default  of  his  doing  so  he  was 
committed  to  the  custody  of  the  sheriff.  How 
long  he  was  to  remain  in  custody  was  in 
the  discretion  of  the  court,  and  it  might 
have  been  for  the  whole  year.  The  statute 
only  permits  an  imprisonment  of  three 
months.  Hence  the  punishment  attempted 
to  be  inflicted  was  more  severe  than  the 
statute  itself  prescribes. 

The  existence,  nature,  and  extent  of  this 
jurisdiction  are  discussed  at  great  length  by 
Judge  Green  in  State  v.  Oould,  26  W.  Va. 
258,  and  the  conclusion  of  the  court,  as  an- 
nounced by  him,  is,  that  the  court,  in  ren- 
dering judgment  against  a  defendant  in 
any  case  upon  the  conviction  of  him  of  any 
misdemeanor,  has  no  right  to  add  to  ita 
judgment,  as  a  part  thereof,  an  order  re- 
quiring the  defendant  to  give  a  bond,  witli 
approved  security,  to  keep  the  peace  or  bo 
of  good  behavior,  and  in  default  thereof  to 
be  imprisoned  till  such  bond  is  given.  In 
that  opinion,  however,  it  is  admitted  that 
the  jurisdiction  existed  at  common  law  in 
respect  to  conviction  of  common-law  misde- 
meanors. But  it  is  pointed  out  that  the  tak- 
ing of  such  recognizance  had  never  been  the 
practice  in  this  state  or  in  Virginia,  and  it 
is  argued  that,  as  the  evidence  adduced  in 
the  trial  of  an  indictment  for  misdemeanor 
is  not  such  as  is  required  in  a  proceeding 
for  the  purpose  of  requiring  sureties  for 
the  peace  or  good  behavior,  there  is  no  evi- 
dence upon  which  the  court  can  base  a  jud^ 
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inent  re<^uiring  such  surety.  From-  a  care- 
ful examination  of  the  authorities  cited  and 
others,  it  seems  that,  notwithstanding  the 
want  of  evidence  of  threats  or  bad  character 
on  the  part  of  the  accused,  the  English 
eourts  did  exercise  such  jurisdiction  and  re- 
quire such  recognizances.  While  the  Vir- 
S'nia  and  West  Virginia  Reports  do  not 
sclose  any  cane  in  which  the  jurisdiction 
is  recognized,  that  fact  does  not  preclude 
its  existence.  And  as  it  has  been  shown 
that  it  did  exist  at  common  law,  and  the 
common  law  obtains  in  this  state,  so  far  as 
it  has  not  been  repealed  and  is  not  repug- 
nant to  the  laws  of  this  state,  it  cannot  be 
blotted  out  by  mere  argument.  But  it  can- 
not be  exercised  as  to  purely  statutory  of- 
fenses, nor  in  cases  of  common-law  offenses 
for  which  punishment  is  prescribed  by  stat- 
ute. Hence  it  can  only  exist  as  to  common- 
law  offenses,  for  which  common-law  pun- 
ishment only  can  be  inflicted.  As  to  these 
eases  the  jurisdiction  does  exist,  and  to  that 
extent  the  principles  announced  in  Oould*s 
Case  must  be  overruled.  For  the  reasons 
herein  given,  the  view  taken  by  the  court 
in  Estes  v.  State,  2  Humph.  496,  cannot  be 
adopted. 

The  conclusion,  therefore,  is  that  there  is 
error  in  the  judgment,  and  it  must  be 
reversed. 


L.  J.  PETERS,  Plff.  in  Err,, 

V. 

Johnson  JACKSON  et  dl. 
(60  W.  Va.  644.) 

*1.  A  verdict  in  an  nctlon  of  trespaaii 
on  the  caiie  reading,  "We,  the  Jury,  find 
for  the  defendants"  (the  plea  being  not 
guilty),  is  good. 

a.  Tliousrhy  in  an  action  aoundins  in 
dauiaffea,  there  is  an  order  at  rules  for  an 
entry  of  damages,  yet  a  plea  of  the  general 
issue,  or  other  issuable  plea,  filed  in  term,  an- 
nuls that  order;  and  the  Jury  Is  properly 
sworn  to  try  the  issue,  and  not  to  inquire  of 
damages. 

a.  Tlte  areneral  rule  ia  that  damasea 
for  which  a  party  ia  llahle  in  tort  are 
such,  and  only  such,  as  are  the  reasonable 
and  probable  consequence  of  his  acts. 

4.  Onlr  the  parties  to  a  contract  can 
aue  for  damave  from  ita  hreach)  but 
where,  in  executing  it,  things  of  imminently 
dangerous  character  are  used,  from  which  in- 
Jury  may  probably  happen  to  others,  the  law 
places  him  who  executes  the  contract  under 
duty  to  80  perform  it  as  not  to  injure  stran- 
gers to  it,  and  such  strangers  may  sue  for 
damage  coming  to  them  from  ita  negligent 
performance. 

•Headnotes  by  Bbannon,  J. 


S.     Apothecarlea,     drnirvlata,     and     all 
peraona    enKased    ia    manvfactnrinff,. 

compounding,  or  selling  drugs,  poisons,  or 
medicines,  are  required  to  be  extraordinarily 
skilful,  and  to  use  the  highest  degree  of  care 
known  to  practical  men  to  prevent  injury 
from  the  use  of  such  articles  and  compounds. 
<l.  Where  a  merchant  aella  a  poiaon- 
oua  druff  to  one  peraon,  for  a  medicine 
which  is  harmless,  by  mistake,  and  it  Is  Uken 
for  medicine,  without  negligence,  by  a  third 
person,  the  seller  is  liable  to  such  third  per- 
son for  damage  resulting  to  him  therefrom, 
notwithstanding  there  is  no  privity  of  con- 
tract between  the  merchant  and  such  third 
person. 

(March  1,  1902.) 

ERROR  to  the  Circuit  Court  for  Ritchie 
County  to  review  a  judgment  in  favor 
of  defendants  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendants'  mistake 
in  filling  an  order  for  drugs.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Shemtan  Robiiuon,  for  plaintiff 
in  error: 

This  verdict  is  not  sufficient.  It  is  not 
responsive  to  the  issue  in  this  case. 

Tyler's  Stephen,  PI.  p.  117. 

An  individual  holding  himself  out  to  the 
public  as  a  dealer  in  a  certain  line  of  goods 
or  drugs  assumes  all  the  risk  incident  to 
such  business;  and  if,  by  reason  of  his  neg- 
ligence or  carelessness,  injury  results  to  an- 
other without  fault  on  the  part  of  the  in- 
jured party,  he  who  makes  the  sale  is  lia- 
ble, and  the  party  injured  can  recover. 

Where  an  individual  or  a  firm  is  engaged 
in  the  sale  of  any  article  or  drug  there  is 
an  implied  warranty,  with  every  sale  of 
such  article  or  drug,  that  it  is  of  the  kind 
and  character  asked  for  by  the  buyer  and 
sold  by  the  seller. 

Craft  V.  Parker,  W,  d  Co,  96  Mich.  245,. 
21  L.  R.  A.  139,  65  N.  W.  812;  Hoover  v. 
Peters,  18  Mich.  5*1 ;  Roswel  v.  Vaugkan,  Cro. 
Jac.  16;  Bishop  v.  Weber,  139  Mass.  411, 
52  Am.  Rep.  715,  1  N.  E.  154;  Sinclair  v. 
Hathaway,  57  Mich.  60,  68  Am.  Rep.  327, 
23  N.  W.  459;  Copas  v.  Anglo-American 
Provision  Co,  73  Mich.  541,  41  N.  W.  690; 
Brown  v.  Marshall,  47  Mich.  576,  41  Am. 
Rep.  728,  11  N.  W.  392;  Walton  v.  BootK 
34  La.  Ann.  913;  Bamowsky  v.  Helson,  8» 
Mich.  523,  15  L.  R.  A.  33,  50  N.  W.  989; 
Fox  V.  Spring  Lake  Iron  Co,  89  Mich.  387, 
50  N.  W.  872;  Morse  v.  Union  Stock  Yards 
Co.  21  Or.  289,  14  L.  R.  A.  157,  28  Pac. 
2;   Benjamin,  Sales^  686. 

Messrs,  B.  F.  Ayres  and  Homer 
Adaina,  for  defendants  in  error: 

The  verdict  is  in  the  usual  form. 

Hogg,  PI.  &  Forms,  2d  ed.  p.  226;  Lewis 


Note, — As  to  liability  of  druggist  to  third 
person  for  Injuries  caused  by  negligence  in  sale 
of  drug,  see  cases  In  note  to  Craft  v.  Parker, 
W.  &  Co.  (Mich.)  21  L.  R.  A.  139 ;  also.  In  this 
series.  Wise  v.  Morgan  (Tenn.)  44  L.  R.  A. 
548,  and  Smith  v.  Middleton  (Ky.)  56  L.  R.  A. 
484. 

As  to  liability  of  manufacturer  or  seller  of 
dangerous  article  to  person  thereby  injured, 
57  L.  R.  A, 


where  there  Is  no  privity  of  contract  between 
them,  see  Schubert  v.  J.  R.  Clark  Co.  (Minn.) 
15  L.  R.  A.  818,  and  note;  Heizer  v.  KIngsland 
&  D.  Mfg.  Co.  (Mo.)  15  L.  R.  A.  821;  State 
use  of  Hartlove  v.  M.  Fox  &  Son  (Md.)  24  L. 
R.  A.  679;  Lewis  v.  Terry  (Cal.)  31  L.  R,  A. 
220 ;  Ives  v.  Welden  (Iowa)  54  L.  R.  A.  854 ; 
and  McCaffrey  v.  Mossberg  &  Q.  Mfg.  Co.  (R. 
I.)   55  L.  R.  A.  822. 
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▼.  ChUders,  13  W.  Va.  1;  2  Barton,  Law  Pr. 
697;  28  Am.  k  Eng.  Enc.  Law,  p.  404. 

Mr,  P.  W.  Morris  also  for  defendants  in 
error. 


i&oa«  J.,  delivered  the  opinion  of 
the  coui-t: 

niis  is  an  action  of  trespass  on  the  case, 
brought  in  the  circuit  court  of  Ritchie  coun- 
ty by  L.  J.  Peters  against  the  firm  of  John- 
son Jackson  k  Co.  The  declaration  alleges 
that  the  defendants  sold  to  the  plaintiff, 
through  his  agent,  by  mistake,  saltpeter, 
for  Epsom  salts,  and  that  the  plaintiff,  hav- 
ing taken  the  saltpeter,  believing  it  to  be  Ep- 
som salts,  became  sick,  and  suffered  great 
impairment  of  health.  The  juiy  in  the  case 
found  for  the  defendants. 

One  error  relied  upon  is  that  the  verdict 
reads,  "We,  the  jury,  find  for  the  defend- 
ants," whereas  it  ought  to  read,  "We,  the 
jury,  find  the  defendants  not  guilty.''  The 
argument  is  that,  as  the  plea  was,  ''Not 
guilty,"  the  verdict  should  have  responded 
to  the  issue.  Plainly,  there  can  be  nothing 
in  this  point.  The  verdict  does  meet  the  is- 
sue. How  could  the  jury  find  for  the  de- 
fendants, if  they  did  not  find  them  not  guil- 
ty? It,  in  effect,  says  they  found  the  issue 
for  the  defendants,  thus  responding  to  it. 
Many  verdicts  are  in  this  form,  and  are  al- 
ways regarded  as  good, — just  as  good  as  the 
other  form.  Verdicts  are  to  be  favorably 
construed,  and,  if  the  point  in  issue  is  sub- 
stantially decided  by  the  verdict,  it  is  good ; 
and  when  the  meaning  of  the  jury  can  be 
satisfactorily  collected  from  the  verdict, 
upon  matters  involved  in  the  issue,  it  ought 
not  to  be  set  aside  for  irregularity  or  want 
of  form  in  its  wording.  Lewis  v.  Childera, 
13  W.  Va,  1;  Hogg,  PI.  &  Forms,  2d  ed. 
pw  227. 

Another  objection  to  the  verdict  is  that 
the  jury  was  sworn  wrong,  as  the  record 
simply  says  it  was  sworn  "the  truth  to  speak 
upon  the  issue  joined,"  whereas,  as  there 
had  been  an  inquiry  of  damages  at  rules, 
tfie  jury  ought  to  have  been  sworn  to  well 
and  truly  find  the  amount,  if  any,  which  the 
plaintiff  was  entitled  to  recover.  How  can 
such  a  point  as  this  be  colorably  made,  when 
there  was  in  court  a  plea  of  not  guilty, 
which  annulled  the  rule  order  for  inquiiy 
of  damages  T 

The  declaration  avers  that  the  plaintiff 
sent  by  an  unnamed  agent  to  the  store  of 
the  defendants  for  Epsom  salts,  and  that 
they  wrongfully  and  negligently  sold  to  the 
plaintiff,  by  his  agent,  saltpeter,  which,  be- 
ing taken,  sickened  and  inflicted  lasting  in- 
jury upon  him.  The  contest  in  the  trial 
•court  seems  to  have  been  upon  the  question 
whether  the  sale  was  in  fact  made  to  the 
plaintiff  or  to  McGary.  The  plaintiff  had 
been  sick  or  indisposed  at  McGary's  house 
for  some  three  weeks,  and  wanted  salts  for 
medicine,  and,  as  he  claims,  procured  the 
«on  of  McGary  (a  boy)  to  go  for  him  to  ^e 
-store  of  the  defendants  for  the  salts ;  where- 
as the  defendants  claimed  that  the  plaintiff 
neither  sent  the  boy,  nor  bought  or  paid  for 
them,  but  that  Mrs.  McGary,  being  informed 
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that  the  salts  which  they  usually  kept  in  the 
house  were  exhausted,  sent  the  boy  herself 
to  the  store,  and  bought  them  herself.  The 
circuit  court  seems  to  have  acted,  in  its  in- 
structions, upon  the  erroneous  theory  that  if 
the  sale  was  in  fact  to  McGary,  and  not  to 
Peters,  Peters  could  not  recover.  This  the- 
ory rests  upon  the  reasoning  that  there  was 
no  sale  to  Peters,  no  contract,  no  relation  be- 
tween the  plaintiff  and  defendants,  and 
therefore  there  was  no  duty  upon  the  de- 
fendants to  the  plaintiff,  the  breach  of  which 
could  give  rise  to  an  action.  But  the  law 
will  not  sustain  this  line  of  reasoning.  Can 
a  druggist,  from  incompetency  or  n^Iigence, 
sell  to  one  person  the  wrong,  poisonous  ar- 
ticle as  medicine,  which,  being  taken  by 
such  person  lying  sick  in  the  purchaser's 
house,  inflicts  injury  upon  such  third  person, 
without  any  liability  upon  that  druggist 
to  answer  to  that  third  person?  The  law 
says  he  is  liable  to  that  third  person. 
We  know  that  drugs  and  medicines  are  kept 
in  homes',  and  may,  and  probably  will,  be 
used  by  other  persons  than  the  one  buying. 
Such  is  the  probable,  usual  case.  Is  it  pos- 
sible that  there  is  no  reparation  to  this  third 
person  for  irreparable  harm  to  him  from 
such  incompetency  or  negligence?  Consid- 
ering the  frightful  dangers  lurking  in 
drugs,  poisons,  and  medicines,  this  would  be 
a  disastrous  rule.  Is  there  no  duty  upon  a 
seller  of  medicine,  as  to  persons  who  may 
use  them,  beyond  the  immediate  purchaser, 
simply  because  there  is  no  contract  between 
the  seller  and  the  third  person?  Where  the 
action  is  only  for  the  breach  of  a  contract, 
only  the  parties  to  it,  or  their  privies,  can 
maintain  it.  Strangers  cannot  sue  for  its 
negligent  breach.  National  8av,  Bank  v. 
Ward,  100  U.  S.  195,  25  L.  ed.  621;  1 
Sheai-m.  &  Redf.  Neg.  f  116;  2  Jaggard, 
Torts,  §  260.  But  where,  in  a  given  trans- 
action, the  law  puts  upon  a  person  the  duty 
to  so  act  that  he  does  not  harm  others, 
independent  of  a  contract,  he  is  liable  to 
third  parties,  even  though  executing  a  con- 
tract made  with  a  particular  person,  if  he 
harms  others  by  negligence.  The  question 
is.  Has  the  defendant  broken  a  duty  apart 
from  the  contract  ?  If  he  has  simply  broken 
his  contract,  none  can  sue  him  but  a  party 
to  it;  but,  if  he  violated  a  duty  to  others, 
he  is  liable  to  them.  The  single  question 
in  a  given  case  is,  Was  there  a  duty  on  the 
part  of  the  defendant  to  the  person  suing 
him?  Whence  does  duty  come?  The  gen- 
eral rule  is  that  damages  only  come  from 
what  is  the  natural,  reasonable,  and  probable 
consequence  of  an  act.  If  harm  may  come 
reasonably  and  probably  to  anyone  from 
another's  action,  there  is  duty  on  him  so  to 
act  as  to  avoid  such  injury.  Now,  where  a 
druggist  sells  medicine  to  one,  is  it  not  prob- 
able that  it  may  be  taken  by  others  than 
his  immediate  vendee;  and  if  the  wrong  ar- 
ticle, and  dangerous,  is  it  not  probable  that 
others  will  receive  injury?  If,  under  the 
facts,  a  common-law  duty  to  third  persons 
exists,  a  party  may  be  sued  by  such  persons 
for  negligence,  incapacity,  or  misfeasance  in 
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performing  his  contract  with  another.  This 
is  particularly  so  in  respect  to  a  dangerous 
thing  sold.  2  Jaggard,  Torts,  §  261;  1 
Shearm.  &  Redf.  Neg.  §  116;  note  to  Tren- 
ton Mut.  Life  d  F.  Ins.  Co,  v.  Perrine  (N. 
J.  L.)  57  Am.  Dec.  401.  "Apothecaries, 
druggists,  and  all  persons  engaged  in  manu- 
facturing, compounding,  or  vending  drugs, 
poisons,  or  medicines,  are  required  to  be  ex- 
traordinarily skilful,  and  to  use  the  high- 
est degree  of  care  known  to  practical  men 
to  prevent  injury  from  the  use  of  such  arti- 
cles and  compounds."  Hoicea  v.  Rose,  65 
Am.  St.  Rep.  251,  and  note,  13  Jnd.  App. 
674,  42  N.  E.  303;  Craft  v.  Parker,  W.  <£ 
Co.  96  Mich.  245,  21  L.  R.  A.  139,  56  N.  W. 
812;  Walton  v.  Booth,  34  La.  Ann.  913 
(where  one  sold  sulphate  of  zinc  for  Epsom 
salts,  and  was  held  to  a  high  standard  of 
liability).  Such  persons  are  liable  for  the 
slightest  negligence,  and  for  ignorance  and 
incapacity.  They  handle  things  dangerous 
to  human  life  and  health,  and  must  be  most 
alert  to  avoid  mistakes,  and  they  are  bound 
to  have  adequate  skill.  2  Shearm.  &  Redf. 
Neg.  SI  689,  690.  In  Kentucky  the  rule  is 
that  a  druggist  must  know  what  he  sells, 
and  if  he  departs  from  the  prescription,  or 
ignorantly  sells  wrong  and  poisonous  or 
hurtful  drugs,  he  is  an  absolute  guarantor, 
and  cannot  plead  that  he  has  been  extra- 
ordinarily careful  in  general.  Fleet  v.  Hol- 
lenkemp,  13  B.  Mon.  219,  66  Am.  Dec.  663. 
This  excludes  the  question  of  negligence  or 
ignorance,  as  irrelevant,  and  bases  the  posi- 
tion on  the  tremendous  and  imminent  dan- 
ger to  the  public  from  the  sale  of  poisons 
and  medicines.  It  can  hardly  be  said  to  lay 
down  too  rigid  a  rule,  looking  to  the  safety 
of  life;  but  the  authorities  generally  do  ad- 
mit the  question  of  negligence  as  material, 
but  they  demand  the  utmost  caution  and 
skill  above  stated.  Certainly  this  duty  is 
demanded  as  between  the  parties  to  the  sale, 
and,  upon  principles  above  stated,  this  duty 
exists  between  the  seller  and  third  persons 
also.  A  few  cases  will  show  this.  The  lead- 
ing case  is  Thomas  v.  Winchester,  6  N.  Y. 
397,  57  Am.  Dec.  455,  holding  that  a  manu- 
facturing druggist  selling  a  poisonous  drug 
labeled  as  harmless  is  liable  to  a  person 
who  relying  on  the  erroneous  label,  and  with- 
out carelessness,  takes  the  drug  as  medi- 
cine, on  the  ground  of  breach  of  public  duty, 
whether  the  person  injured  is  the  immediate 
customer  or  not.  The  druggist,  Winchester, 
sold  wholesale  to  Aspinall,  and  he  to  Foord, 
and  Foord  sold  by  retail  to  Mrs.  Thomas. 
Winchester  was  held  liable  to  her.  The 
court  said:  "The  death  or  great  bodily 
harm  of  some  person  was  the  natural  and 
almost  inevitable  consequence  of  the  sale  of 
belladonna  by  means  of  the  false  label."  The 
court  distinguished  between  articles  of  im- 
minently dangerous  character  and  those  not 
of  such  character,  in  saying:  "The  defend- 
ant's negligence  put  human  life  in  immi- 
nent danger.  Can  it  be  said  that  there  was 
no  duty  on  the  part  of  the  defendant  to 
avoid  the  creation  of  that  danger  by  the 
exercise  of  greater  caution;  or  that  the  ex- 
ercise of  that  caution  was  a  duty  only  to 
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his  immediate  vendee,  whose  life  was  not 
endangered?  The  defendant's  duty  arose  out 
of  the  nature  of  his  business,  and  the  dan- 
ger to  others  incident  to  its  mismanagement. 
Nothing  but  mischief  like  that  which  ac- 
tually happened  could  have  been  expected 
from  sending  the  poison  falsely  labeled  into 
the  market;  and  the  defendant  is  justly  re- 
sponsible for  the  probable  consequences  of 
the  act.  The  duty  of  exercising  caution  in 
this  respect  did  not  arise  out  of  the  defend- 
ant's contract  of  sale  to  Aspinall.  The 
wrong  done  by  the  defendant  was  in  putting 
the  poison,  mislabeled,  into  the  hands  of  As- 
pinall .  .  .  and  afterwards  used  as  the 
extract  of  dandelion  by  some  person  then 
unknown.  The  owner  of  a  horse  and  cart 
who  leaves  them  unattended  in  the  street 
is  liable  for  any  damage  which  may  result 
from  his  negligence.  Lynch  v.  'Surdxn,  1  g. 
B.  29;  iXlidge  v.  Goodwin,  6  Car.  &  P.  190. 
The  owner  of  a  loaded  gun  who  puts  it  in- 
to the  hands  of  a  child,  by  whose  indiscre- 
tion it  is  discharged,  is  liabie  for  the  damage 
occasioned  by  the  discharge.  Dixon  v.  Bell, 
5  Maule  &  S*.  198.  The  defendant's  contract 
of  sale  to  Aspinall  does  not  excuse  the  wrong 
done  to  the  plaintiffs.  It  was  a  part  of  the 
means  by  which  the  wrong  was  effected.  The 
plaintiffs'  injury  and  their  remedy  would 
have  stood  on  the  same  principle  if  th%  de- 
fendant had  given  the  belladonna  to  Dr. 
Foord  without  price,  or  if  he  had  put  it  in 
his  shop  without  his  knowledge,  under  cir- 
cumstances which  would  probably  have  led 
to  its  sale  on  the  faith  of  the  label."  That 
case  is  recognized  as  sound  law,  almost  with- 
out dissent.  It  is  approved  in  Jfational 
8av,  Bank  v.  Ward,  100  U.  S.  204,  25  L.  ed. 
621,  where  it  is  held  that  "such  an  act  of 
negli^^ence  being  imminently  dangerous  to 
the  lives  of  others,  the  wrongdoer  is  liable 
to  the  injured  party,  whether  there  be  any 
contract  between  them  or  not.  Where  the 
wrongful  act  is  not  immediately  dangerous 
to  the  lives  of  others,  the  negligent  party, 
unless  he  be  a  public  agent,  .  .  .  is,  yt 
general,  liable  only  to  the  party  with  whom 
he  contracted,  and  on  the  ground  that  neg- 
ligence is  a  breach  of  the  contract."  Thia 
distinction  between  things  imminently  dan- 
gerous and  things  not  so  is  drawn  in  Thom- 
as V.  Winchester,  cited,  and  Loop  v.  Litch- 
field, 42  N.  Y.  351,  1  Am.  Rep.  543.  In 
Norton  v.  Bewail,  106  Mass.  143,  8  Am.  Rep. 
298,  it  was  held  that  if  one  sell  negligently 
a  poison  for  a  harmless  medicine  to  A,  who 
buys  it  to  administer  it  to  B,  and  gives  » 
dose  to  B,  which  kills  him,  an  action  lies 
for  B's  estate.  Gray,  J.,  said:  "This  find- 
ing includes  a  violation  of  duty  on  the  part 
of  the  defendant  and  an  injury  resulting 
therefrom  to  the  intestate,  for  which  the  de- 
fendant was  responsible,  without  regard  to 
the  question  of  privity  of  contract  between 
them.  The  case  is  within  that  of  Thomas  v. 
Winchester,  6  N.  Y.  397,  57  Am.  Dec  456. 
which  has  often  been  recognised  and  ap- 
proved by  this  court."  The  same  in  DaiH9 
V.  OuamieH,  45  Ohio  St.  470,  15  N.  E.  350. 
Blood  Balm  Co.  v.  Cooper,  83  Ga.  457,  5 
L.  R.  A.  612,  10  S.  E.  118,  appsove^  Thomas 
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T.  Winekeater,  and  holds  that  one  who  sells 
dangerous  medicines  to  a  druggist,  to  be  re- 
sold, is  liable  to  third  parties,  as  if  he  him- 
self had  sold  to  them.  In  Lanffridge  v. 
Levy,2  Mees.  &  W.  519,  4  Mees.  &  W.  337, 
A  bought  a  defective  gun,  which  was  war- 
ranted, and  gave  it  to  B,  who  was  hurt  by 
its  explosion.  It  was  held  B  could  sue  the 
seller.  The  principle  was  applied  to  per- 
sons contracting  to  build  scaffolds  to  repair 
buildings,  by  holding  them  liable  for  defects 
to  workmen  using  these  scaffolds,  not  em- 
ployed by  such  contractor,  though  there  was 
no  privity  of  contract  between  them.  Cough- 
try  V.  Globe  Woolen  Co,  66  N.  Y.  124,  16 
Am.  Rep.  387;  Devlin  v.  Smith,  89  N.  Y. 
470,  42  Am.  Rep.  315.  So  where  a  mechanic 
made  a  bad  repair  to  a  gas  meter,  which  in- 
jured a  servant  in  the  house.  Parry  v. 
Smith,  L.  R.  4  C.  P.  Div.  325,  cited  in  note 
in  42  Am.  Rep.  316.  The  text-books  lay  it 
down  as  law.  1  Thomp.  Neg.  $817;  Coo  ley. 
Torts,  82;  Wharton,  Neg.  §  91;  2  Jaggard, 
Torts,  f  261.  There  are  cases  sometimes 
cited  in  this  connection  where  there  is  no 
mistake,  but  the  seller  knew  the  article  to 
be  defective  or  dangerous,  and  put  it  on 
the  market,  and  he  was  held  liable  to  third 
parties  injured.  Where  one  sold  to  another 
a  bad  ladder,  knowing  it  to  be  bad,  and  a 
third  party  using  it  in  work  was  injured, 
he  was  allowed  to  recover  against  the  seller. 
Schubert  v.  ,/.  R.  Clark  Co.  49  Minn.  331, 
15  L.  R.  A.  818,  51  N.  W.  1103.  The  knowl- 
edge of  the  seller  seemed  to  govern  in  that 
case.  There  will  be  found  some  cases  where 
a  seller  to  one  party  knows  the  article  is  to 
be  used  by  another.  In  such  case  we  can 
base  the  right  on  the  theory  that  the  third 
party  is  the  real  purchaser, — a  party  to 
the  contract  made  for  his  benefit, — so  that 
he  can  sue.  Paduoah  Lumber  Co.  v.  Pa- 
ducah  Water  Supply  Co.  89  Ky.  340,  7  L. 
R.  A.  77,  12  S.  W.  554,  13  S.  W.  249.  Such 
is  the  case  of  George  v.  Skivington,  L.  R. 
6  Exch.  1,  where  a  husband  bought  a  hair 
wash  for' his  wife,  represented  to  be  good 
for  the  purpose,  and  she  was  allowed  to 
recover.  The  case  is  often  cited  in  this  con- 
nection; but  it  seems  to  me  to  stand  on  the 
ground  that  the  seller  sold  it  knowing  that 
it  was  to  be  used  by  the  wife,  she  being  a 
party  to  the  contract,  as  it  was  made  for 
her  use.  The  opinions  in  the  case  turn  it 
on  this  knowledge.  The  seller's  representa- 
tion was  also  for  her  use.  The  seller  also 
knew  the  character  of  the  article.  A  number 
of  cases  hold  the  seller  liable  to  strangers 
to  the  contract  when  he  knows  of  defects, 
but  does  not  disclose  them.  They  are  not  ap- 
posite in  this  case.  One  making  bad  coal  oil, 
knowing  its  defect,  was  held  liable  in  El- 
kins  V.  McKean,  79  Pa.  493.  Same  princi- 
ple in  Wellington  v.  Downer  Kerosene  Oil 
Co.  104  Mass.  64.  Our  case  in  hand  is  the 
case  of  one  selling  by  mistake  the  wrong  ar- 
ticle, by  negligence  or  incompetency,  as  is 
claimed, — selling  a  hurtful  drug  for  medi- 
cine, when  a  harmless  medicine  was  called 
for, — and  injury  resulting  to  a  stranger  to 
the  sale.  Many  authorities  hold  that  one  who 
sells  provisions  for  consumption  that  are  bad 
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andhurtfulls  liable.  Craft  v.  Parker,  W.  d 
Co.  96  Mich.  246,  21  L.  R.  A.  139,  55  N. 
W.  812.  Much  more  in  the  case  of  hurtful 
(Iru^!  Wojild  you  limit  the  liability  for 
sellmg  foul  food  to  only  him  who  made  the 
contract  of  purchase,  and  leave  others  at  the 
table — wife,  child,  boarder,  guest — ^without 
remedy  against  the  first  author  of  the  harm  ? 
If  one  contracts  to  prepare  a  supper  for  a 
ball  or  festival,  and  furnishes  sickening  vic- 
tuals, ought  not  anyone  injured  to  go  to 
him  for  reparation?  Under  the  facts,  is 
he  not  under  duty  to  everyone  present,  in 
addition  to  his  duty  to  his  contracting  par- 
ty? It  was  held  that  he  was  in  Bishop  v. 
Weber,  139  Mass.  411,  62  Am.  Rep.  715, 
1  N.  E.  154.  Why  not,  also,  one  selling 
drugs  T  We  must  distinguish  cases,  and  not 
carry  the  principle  of  allowing  strangers  to 
the  contract  to  sue  for  damages  in  every 
case.  We  cannot  say  that  everyone  injured 
from  defects  in  a  railroad  car  or  carriage 
or  machinery  can  sue  the  maker  or  seller. 
This  would  be  saying  that  any  stranger  could 
sue  for  injury  for  breach  of  a  contract,  result- 
ing in  injury  to  him.  Who  would  sell  un- 
der such  a  rule?  The  explosion  of  a  defec- 
tive cylinder  of  a  threshing  machine  did  not 
give  action  to  a  person  operating  it,  against 
the  manufacturer,  for  want  of  privity  of 
contract.  If  the  manufacturer  knew  of  the 
defect,  he  would  be  liable;  but,  if  he  did  not, 
it  would  be  otherwise,  though  guilty  of  neg- 
ligence in  manufacturing  and  testing.  Heiz- 
er  V.  Kingsland  d  D.  Mfg.  Co.  110  Mo.  605, 
15  L.  R.  A.  821,  19  S.  W.  630.  A  contracted 
with  the  government  to  furnish  a  coach  for 
carriage  of  mail,  and  B  contracted  with  the 
government  to  furnish  horses  to  draw  it, 
and  B  hired  C  to  drive,  and  C  was  injured 
from  a  breakdown  of  the  coach.  C  was  de- 
nied recoverv  from  A  for  defect  in  the  coach. 
Winterbottom  v.  WHght,  10  Mees.  &  W. 
109.  What  is  the  test  or  criterion  always 
applicable?  Hardly  any.  Each  case  involv- 
ing this  nice  principle  must  be  largely  its 
own  arbiter.  We  may  say  that,  as  the  au- 
thorities cited  show,  a  third  party,  a  stran- 
ger to  the  sale,  can  only  sue  when  the  thing 
used  or  the  negligent  act  is  very  dangerous 
to  human  life,  and  injury  may  reasonably 
be  expected  to  happen  to  others  therefrom. 
Contrary  to  these  principles,  the  court  in- 
structed the  jury  that,  if  the  sale  of  the  salt- 
peter was  in  fact  made  to  McGary,  the 
plaintiff  could  not  recover;  and  therefore 
instructions  of  the  defendant  numbered  1, 
4,  5,  6,  and  7  are  bad.  I  think  defendants' 
instructions  4  and  12  are  bad,  because  they 
say  that  only  reasonable  or  ordinary  care 
was  demanded.  The  greatest  care  is  de- 
manded of  one  who  sells  dangerous  drugs. 
So,  also,  is  high  skill, — certainly  ample 
skill.  If  one  sells  them  who  is  not  skilled, 
but  incapable  of  the  business  from  ignor- 
ance or  want  of  experience,  he  must  not  sell 
them.  He  does  so  at  his  peril.  He  assumes 
the  obligations  and  risks  incident  to  his 
chosen  business.  Saltpeter  and  Epsom  salts 
not  being  drugs  prohibited  from  ^ale,  ex- 
cept as  allowed  in  §  9,  chap.  150,  Code  1809, 
it  is  not  unlawful  for  a  merchant  to  sell 


482 


WS8T  VlBOIKIA  SUPRSMS  COOKT  OF  APPEALS. 


Mab., 


them,  and  instructions  2  and  3  were  not  ob- 
jectionable. There  is  no  objection  to  de- 
fendants' instructions  8  and  0,  as  to  contrib- 
utory  negligence.  My  understanding  is  that 
instruction  7  of  plaintiff  was  given,  as  it 
ought  to  have  been.  Plaintiff's  instruction 
No.  9,  saying  that  no  one  but  a  licensed 
druggist  can  sell  saltpeter,  and  that  its  sale 
was  prima  facie  negligence,  was  properly 
rejected.  Whether  so  selling  would  be 
ground  for  treating  him  as  engaged  in  the 
business  of  a  druggist  without  license  is 
one  question;  but  it  would  raise  no  presump- 


tion, on  that  ground  alone,  for  the  infer- 
ence of  negligence.  Of  course,  it  will  be  un- 
derstood that  whether  the  defendant  in  fact 
did  sell  the  pulverized  saltpeter,  and  wheth- 
er it  was  of  a  highly  dangerous  character, 
as  also  the  question  of  negligence  and  un- 
skilfulness,  will  be  matters  for  the  jury, 
under  the  evidence  and  law,  on  another 
trial. 

For  these  reasons,  toe  reverse  the  judg- 
ment, set  aside  the  verdict,  grant  a  new 
trial,  and  remand  the  cause  to  the  Circuit 
Court 
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71iere  may  be  sulllcieiit  force  to  consti- 
tute robbery,  in  grabbing  a  purse  from 
one's  hand  so  quickly  that  he  has  no  oppor- 
tunity to  resist. 
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APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Harrison 
County  convicting  him  of  robbery.  Af- 
finned. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  T.  Laiferty  for  appellant. 

Mr.  Morrison  Breokinrtdse,  for  ap- 
pellee: 

To  snatch  a  pocketbook  forcibly  from  an- 
other's hand  is  robbery. 

Williams  v.  Com.  20  Ky.  L.  Rep.   1850, 


NOTK. — What   force  ia    auffloient  to   constitute 
roJ)l>ery. 

I.  Introductory,  432. 
II.  Actual  force. 

a.  Snatching, 

1.  When  there  is  resistance,  432. 

2.  When      there     is      no     resist- 

ance, 433. 
8.  When   property   is   attached  to 
the  person  so  as  to  afford  re- 
sistance, 437. 

b.  When  the  taking  is  without  knowl- 

edge of  the  person  robbed,  438. 

III.  Constructive  force. 

a.  In  general,  439. 

b.  Demand  with  overwhelming  numbers 

or  demonstrations  of  force,  439. 

c.  Threatening   to  charge  with  crimen 

innominatum,   440. 

d.  Other  threats  of  prosecution,  441. 

IV.  Force  used  to  obtain  property  under  color 

of  right  or  claim  of  ownership,  443. 
y.  Force  employed  as  a  means  of  escape,  or 
to  prevent  a  recaption  of  property  taken 
without  force,  443. 
VI.  Decisions  under  special  statutes,  446. 
VII.  Miscellaneous  cases,  44G. 
VIII.  Risume,  447 

I.  Introductory.    . 

The  force,  by  means  of  which  robbery  Is  com- 
mitted, may  be  divided  into  two  classes,  actual 
find  constructive ;  under  the  former  Is  In- 
cluded all  violence  Inflicted  directly  on  the  per- 
son robbed :  under  the  latter,  all  demonstra- 
(lons  of  force,  menaces,  and  means  by  which 
the  person  robbed  Is  put  in  fear  sufficient  to  sus- 
pend the  free  exercise  of  the  will,  or  prevent 
rcslfttance  to  the  taking. 

Cases  where  the  question  of  the  sufficiency 
of  the  fj>rce  is  not  decided,  except  by  the  fact 
that  convictions  of  robbery  were  had,  are  not 
Included  In  this  note. 
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II.  Actual  force. 

a.  Snatching. 

1.  When  there  is  resistance. 

Snatching  property  from  the  person  of  an- 
other, If  met  with  resistance,  however  slight, 
and  that  resistance  Is  overcome,  is  robbery. 
Davles's  Case,  2  East,  P.  C.  709 ;  Com.  v.  Davis^ 
23  Ky.  L.  Rep.  1717,  66  S.  W.  27. 

Where  a  satchel  containing  money  was 
snatched  from  the  owner's  hand  with  such 
force  as  to  throw  her  down  the  court  said  : 
"While  it  may  be  true  that  mere  taking  on- 
awares,  or  a  sudden  snatching  a  thing  from 
the  hand  of  another,  is  not  robbery,  if  the 
snatching  be  accompanied  with  violence  or  sucb 
demonstrations  or  threats  as  to  create  a  rea- 
sonable apprehension  of  bodily  injury,  or  cre- 
ate resistance,  however  slight,  the  offense  Is 
committed.**     Evans  v.  State,  80  Ala.  4. 

And  where  the  evidence  showed  that  the  ac- 
cused forcibly  wrenched  a  ];>ocketbook  out  of 
the  owner's  hand,  the  court  held  that  the  crime 
of  robbery  was  committed,  and  said :  "While 
it  retiulres  an  exercise  of  the  muscle  to  pick  up 
an  article,  or  to  take  from  a  pocket  this  ia 
not  force  sufficient  to  constltnte  robbery;  U 
would  be  theft ;  but.  where  there  Is  resistance 
to  the  taking,  and  this  resistance  Is  overcome 
by  force,  it  is  a  forcible  taking,  or  a  taking  ac- 
companied by  violence,  and  constitutes  rob- 
bery. It  Is  not  necessary  that  a  blow  should 
be  struck,  or  the  party  be  injured,  to  be  a  vio- 
lent taking ;  but  If  the  robber  overcomes  resist- 
ance by  force  he  Is  guilty."  Williams  v.  Com. 
20  Ky.  L.  Rep.  1850.  50  S.  W.  240. 

State  V.  Moore,  106  Mo.  480.  17  S.  W.  658. 
was  a  case  where  a  man  grabbed  at  a  woman's 
pocketbook  lying  on  top  of  some  packages  In 
her  arm,  and  at  the  same  time  the  woman 
caught  hold  of  It,  whereupon  the  man  struck 
her  a  blow  in  the  breast  and  wrested  the  pocket- 
book  from  her.  The  court  affirmed  a  Judgment  of 
conviction  of  robbery,  stating  that  the  pocket- 


iWL 


Jones  ▼.  Commonwealth. 


488 


50  S.  W.  240;  Davia  v.  Com,  21  Ky.  L.  Rep. 
1295,  54  S.  W.  959. 

GvfPj,  Ch.  J.,  delivered  the  opinion  of  the 
<!ourt: 

The  appellant  was  indicted,  tried,  and 
•convicted  in  the  Harrison  circuit  court  un- 
der an  indictment  for  robbery.  The  specifi- 
cations in  the  indictment  are  as  follows: 
**Did  feloniously  take  a  pocketbook  and 
seven  dollars  in  money,  the  personal  prop- 
•crty  of  Esaw  Eckler,  from  his  presence,  and 
against  his  will,  by  violence,  and  putting 
him  in  fear  of  some  immediate  injury  to 
his  person."  A  jury  trial  resulted  in  a  ver- 
dict and  judgment  sentencing  the  appellant 
to  the  penitentiary  for  two  and  one-half 
years.  The  verdict  reads  as  follows:  "We, 
the  jury,  find  the  defendant  guilty,  and  fix 
his  punishment  at  two  and  one-half  years  in 
the  penitentiary.     Dow  Holten,  Foreman." 


The  grounds  relied  upon  for  a  new  trial 
are  because  the  court  misinstructed  the 
jury,  or  refused  to  properly  instruct  ttie 
jury,  and  because  the  verdict  was  against 
the  law  and  evidence.  At  the  conclusion  of 
the  testimony  for  the  commonwealth  the 
appellant  asked  for  peremptory  instruction, 
which  was  refused  by  the  court.  No  evi* 
dence  was  offered  by  the  defendant.  The 
court,  in  its  first  instruction,  substantially 
instructed  the  jury  that  "if,  from  all  the 
evidence,  they  believed  beyond  a  reasonable 
doubt  that  the  defendant,  before  the  find- 
ing of  the  indictment,  and  prior  to  March 
1,  1901,  did  feloniously  take  a  pocketbook 
and  $7  in  money,  or  any  part  thereof,  the 
personal  property  of  Esaw  Eckler,  from  his 
presence,  and  against  the  will  of  said  Eck- 
ler, by  violence  or  putting  said  Eckler  in 
fear  of  some  immediate  injury  to  his  per- 
son, they  should  find  the  defendant  guOty, 


book  was  taken  by  force,  against  the  will,  and 
with  Intent  to  sLeal,  citing  State  v.  Broderick, 
59  Mo.  318.     (See  II.  a,  3,  infra.) 

In  Usom  v.  State,  97  Ga.  194,  22  S.  E.  899, 
a  man  tried  to  snatch  a  satchel  which  was 
hanging  on  the  "front  gate"  of  a  wagon  in 
which  a  woman  was  riding.  She  also  took  hold 
of  it  and  tried  to  keep  him  from  getting  it,  but 
tie  wrenched  it  from  her,  breaking  the  handle, 
and  ran  away.  The  court  affirmed  a  Judgment 
of  conviction  of  robbery. 

Where,  a  person's  watch  chain  being 
-snatched,  he  started  backward  and  his  hat  fell, 
the  court  stated :  "It  is  a  close  question 
-whether  snch  taking  constituted  robbery  or 
^rand  larceny.  That  question  was  dependent 
upon  the  absence  or  presence  of  the  use  of 
force  In  the  taking,  and  .  .  .  was  for  the 
Jury  ;**  and  reversed  a  Judgment  of  conviction 
of  robbery.  People  v.  Church,  116  Cal.  300, 
48  Pac.  125.  The  quick  backward  motion,  at 
the  time  of  the  snatching,  was  certainly  some 
evidence  of  resistance. 

One  person  went  up  to  another,  who  was  in- 
toxicated, and  "kept  fooling  around"  his  over- 
coat, and  the  latter  said  that  he  had  nothing 
belonging  to  the  other,  and  took  out  his  money 
intending  to  put  it  into  his  purse,  when  the 
thief  grabbed  It  and  ran.  The  Judgment  of  con- 
viction of  robbery  was  affirmed  on  the  ground 
that  some  resistance  was  shown.  Burke  v. 
State.  74  Ga.  372. 

One  man  demanded  of  another  an  article  of 
value  In  the  hands  of  the  latter,  and,  upon  a 
refusal  to  deliver,  declared:  "I  will  take  it 
anyway,"  accompanying  the  words  with  a 
forcible  snatching  of  and  running  off  with  the 
article.  It  being  done  against  the  actual  con- 
sent of  the  person  In  possession  of  it,  the  court 
held  that  the  offense  of  robbery  was  committed, 
if  there  was  a  felonious  intent.  SIcDow  v. 
State.  110  Ga<  293,  84  S.  B.  1019. 

And  where  a  man  snatched  hold  of  a  valise 
carried  by  a  small  boy,  wrenching  it  from  his 
liands  by  force,  and,  putting  his  hand  in  his 
poclEet,  threatened  the  boy,  a  Judgment  of  con- 
viction of  robbery  was  affirmed.  The  court 
atates:  "But  whenever  the  taking  is  resisted, 
and  the  resistance  is  overcome  by  violence,  the 
offense  is  committed.  .  .  .  Or,  if  resist- 
ance is  prevented  by  threats  of  actual  violence, 
creating  a  reasonable  apprehension  of  It,  the 
offense  is  complete."  Jackson  v.  State,  69  Ala. 
249. 

Bond  V.  State,  20  Tex.  App.  421,  and  Leon- 
ard V.  State,  20  Tex.  App.  442,  are  companion 


caseSk  being  prosecutions  against  confederates 
for  the  same  crime.  Judgment  of  conviction 
of  robbery  was  affirmed  in  each  instance.  The 
facts  were :  A  farmer,  having  been  in  town  All 
day  and  drinking  some,  met  some  men  in  an 
upper  room  who  wanted  him  to  play  poker. 
He  declined,  but  they  passed  him  some  checks, 
saying  that  he  had  ordered  them  and  should 
pay  for  them.  He  did  so,  and  then  started 
down  stairs,  whereupon  one  of  the  men  re- 
marked "You  have  no  money  is  the  reason  you 
won't  play."  At  that,  the  farmer  exhibited  a 
pocketbook  containing  |52,  and  immediately 
the  lights  were  put  out  and  the  men  seized  him 
and  wrenched  his  pocketlMok  from  him.  He 
held  on  to  it  as  long  as  he  could,  but  the 
strength  of  the  others  prevailed  over  him. 

In  People  v.  Foley,  27  N.  Y.  Week.  Dig.  217, 
it  Is  said:  "When  the  proj^rty  Is  taken  by 
force  the  degree  of  force  is  immaterial.  This 
is  the  rule  now  whatever  it  may  have  been  here- 
tofore." 

In  I'hompson  v.  State  (Tex.  Crlm.  App.)  26 
S.  W.  1081,  two  men  came  up  to  another,  and, 
one  of  them  trampling'on  his  feet,  he  put  his 
hand  in  his  pocket  and  caught  hold  of  his 
money  to  hold  it,  whereupon  the  thief  grabbed 
hold  of  him,  and,  when  the  other  took  his  hand 
out  of  his  pocket  still  holding  onto  his  money, 
and  tried  to  push  him  away,  the  thief  caught 
his  hand  and  twisted  the  money  away,  handing 
it  to  the  confederate,  and  the  two  ran  off.  The 
court  held  that  there  was  evidence  of  violence, 
and  might  be  of  fear,  and  that  the  question  of 
robbery  was  properly  submitted  to  the  Jury. 

It  is  said  In  Gallagher  v.  State,  34  Tex.  Grim. 
Rep.  306,  80  S.  W.  557,  that,  "in  this  latter 
case  r  larceny  from  the  person]  the  property 
must  be  taken  from  the  person  without  his 
knowledge,  or  so  suddenly  as  not  to  allow  time 
to  make  resistance,  and  this  must  be  done  by 
privately  stealing  the  property.  ...  If 
force  or  violence  Is  used,  or  the  assaulted  party 
is  put  In  fear  of  life  or  bodily  injury  and  the 
property  is  thus  taken.  It  is  robbery."  A  con- 
viction of  robbery  was  affirmed. 

State  V.  West,  106  La.  274,  30  So.  848,  holds 
that  an  attempt  to  rob,  under  |  811,  La.  llev. 
Stat.,  by  "cutting  or  tearing  the  clothes,  or 
thrusting  the  hand  Into  the  pockets,  or  other- 
wise," Includes  an  attempt  to  rob  by  violently 
snatching  away  the  property  from  the  hande 
of  another. 

2.  When  tJiere  ia  no  resUtanoe, 

The  force  that  is  used  merely  to  snatch  or 
28 
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and  fix  his  punishment  at  confinement  in  the 
penitentiary  for  not  less  than  two  years  nor 
more  than  ten  years,  in  their  discretion, 
governed  by  the  proof."  The  second  in- 
struction was  in  regard  to  petit  larceny. 
The  third  instruction  was  to  toe  effect  that, 
if  the  jury  believed  the  defendant  guilty 
beyond  a  reasonable  doubt,  but  entertained 
a  reasonable  doubt  as  to  the  degree  of  his 
guilt,  they  should  find  him  guilty  of  petit 
larceny  only.  The  fifth  instruction  was  to 
the  effect  that  if,  upon  the  whole  case,  the 
jury  entertained  a  reasonable  doubt  of  the 
guilt  of  the  defendant  having  been  proved 
they  should  acquit  him.  The  contention  of 
appellant  is  that  there  was  no  evidence  tend- 
ing to  prove  that  the  appellant  committed 
the  offense  of  robbery.  The  evidence  as  to 
the  taking  of  the  pocketbook  in  question 
was  given  by  Esaw  Eckler,  and  is  in  words 


as  follows:  "I  am  acquainted  with  Mat 
Jones,  the  defendant.  I  have  known  him 
for  several  years.  Some  time  in  December^ 
1900,  shortly  before  Christmas, — I  think  it 
was  on  court  day, — Mat  Jones  came  up  to- 
me at  the  corner  of  Main  and  Pike  streets, 
in  Cynthiana,  Harrison  county,  Kentucky, 
about  4  o'clock  in  the  afternoon.  I  think 
it  was  about  that  time,  for  the  4  o'clock 
train  was  just  blowing.  I  asked  Jones  if 
he  had  seen  my  son  James  Eckler.  He  said 
that  he  had,  and  that  he  knew  right  where 
he  was,  and  he  would  take  me  to  him  if  I 
would  go.  I  told  him  I  would,  as  I  wanted 
to  get  him,  and  go  home.  We  then  walked 
north  on  Main  street  a  short  distance  be- 
low  where  the  new  church  was  being  built, 
and  to  the  head  of  the  alley.  Jones  then 
asked  me  if  I  would  change  a  quarter  for 
him,  and  I  told  him  I  thought  I  could,  and 


take  property  from  the  person  of  another  with- 
out any  resistance  on  his  part  is  not  snfBclent 
to  constitute  robbery.  Spencer  v.  State,  106 
Ga.  692,  32  S.  B.  849 :  Anderson's  Case,  1  N.  Y. 
City  Hall  Rec.  163;  Bonsall  v.  State.  35  Ind. 
460 ;  Koutt  v.  State,  61  Ark.  594.  34  S.  W.  262 ; 
Wiison  V.  State.  8  Tex.  App.  63;  Jackson  v. 
State,  114  Ga.  826.  40  S.  E.  1001;  Doyie  v. 
State,  77  Ga.  513 ;  Reg.  v.  Walla.  2  Car.  &  K. 
214;  King  v.  Macauley,  1  Leach.  C.  L.  287; 
King  T.  Baker.  1  Leach,  C.  L.  290 ;  Steward's 
Case.  2  East.  P.  C.  702 ;  Robin's  Case,  1  Leach, 
C.  L.  290,  .note ;  Danby's  Case.  2  East,  P.  C. 
702 ;  Rex  v!  Grey,  2  East,  P.  C.  708 ;  Horner's 
Case,  2  East,  P.  C.  703 ;  Chick's  Case,  2  East, 
P.  C.  703. 

Brennon  ▼.  State,  25  Ind.  403,  and  Hall  r. 
People,  171  lii.  540,  49  N.  B.  495.  are  not  cases 
of  snatching,  but  are  cases  of  taking  without 
resistance  from  intoxicated  persons.  The  court 
reversed  a  Judgment  of  conviction  of  robbery 
in  each  Instance,  with  a  dissenting  opinion  in 
Brennon  v.  State.  These  cases  are  set  out  more 
at  length  under  II.  b.  infra. 

In  Territory  v.  McKern.  2  Idaho.  750.  26  Pae. 
123,  n  charge  as  to  rJ^bbery.  "that  if  a  man 
stealthily  flich  from  the  pocket  of  another  the 
force  necessary  to  remove  the  property  is  all 
the  force  that  the  statute  requires,"  was  held 
error. 

In  Rex  ▼.  Gnosll,  1  Car.  ft  P.  804.  it  Is  stated 
that  to  constitute  robbery  the  force  used  must 
be  either  before  or  at  the  time  of  the  taking, 
and  must  be  of  such  a  nature  as  to  show  that 
it  was  intended  to  overpower  the  party  robbed 
and  prevent  his  resisting,  and  not  merely  to  get 
possession  of  the  property  stolen.  In  this  case 
a  man  laid  hold  of  another's  watch,  and  with 
considerable  force  jerked  it  from  his  pocket ;  a 
scuffle  then  ensued,  and  the  thief  was  secured. 
The  court  held  that  the  facts  constituted  lar- 
ceny only. 

This  case  is  commented  on  and  followed  In 
State  V.  John.  50  N.  C.  (6  Jones.  L.)  103,  69 
Am.  Dec.  777,  where  the  facts  are  very  similar, 
only  the  thief  escaped  after  the  struggle.  The 
court  states  that  "violence  may  be  used  for  four 
purposes:  (1)  To  prevent  resistance;  (2)  to 
overpower  the  party;  (3)  to  obtain  possession 
of  the  property ;  (4)  to  effect  an  escape.  Ei- 
ther of  the  first  two  makes  the  offense  robbery. 
The  last.  I  presume,  will  be  conceded  does  not. 
The  third  is  a  middle  ground.  In  general.  It 
does  not  make  the  offense  robbery,  but  some- 
times, according  to  some  of  the  cases  it  does." 
It  is  stated  also  that  later  English  cases  held 
tlist  the  law  was  now  settled  that  unless  there 
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was  some  struggle  to  keep  the  property,  and  it 
was  forced  from  the  hand  of  the  owner,  it  wa» 
not  robbery.  The  Judgment  of  conviction  of 
robbery  was  reversed. 

Where  a  thief  slipped  his  hand  into  a  lady'» 
outside  pocket  and  furtively  took  therefrom  a 
purse  of  money,  but  before  he  got  the  purse  en- 
tirely out  she  felt  the  hand  and  tried  to  seise 
It,  but  the  thief  had  succeeded,  and  the  pura» 
was  gone,  the  court  held  that  the  facts  did  not 
constitute  robbery.  Fanning  v.  State,  66  Ga. 
16T. 

It  was  held  a  taking  In  an  artful,  secret 
manner,  and  not  robbery,  where  a  man  acco8te<i 
a  country  boy  as  an  acquaintance,  at  the  same 
time  seising  him  around  the  waist  and  by 
fumbling  around  him  at  length  succeeded  in> 
picking  Ills  pocket  of  an  empty  pocketbook. 
Davis's  Case,  2  N.  Y.  City  Hall  Rec.  32. 

It  is  stated  In  State  v.  Miller,  83  Iowa,  29U 
49  N.  W.  90.  that  the  "force  and  violence  .  .  . 
must  be  designed,  not  merely  to  take  the  prop- 
erty stolen  If  there  be  no  resistance,  but  to  pre- 
vent or  overcome  resistance  to  the  taking." 
This  was  a  taking  of  a  Jug  from  the  floor  of  a 
hack  in  the  presence  of  the  owner  with  feloni- 
ous intent.  Judgment  of  conviction  of  robbery- 
was  reversed. 

A  man  slyly  put  his  hsnd  Into  another'* 
pocket  and  took  his  purse  without  knowledge 
of  the  latter  until  Just  as  it  was  drawn  from 
the  pocket,  and  It  was  held  merely  larceny  from 
the  person,  in  Norris's  Case,  6  New  York  City- 
Hall  Rec.  86. 

Where  one  man.  with  his  arm  around  anoth- 
er's neck,  put  his  hand  into  the  latter's  pocket 
and  drew  therefrom  money  and  a  knife,  but  re- 
turned the  knife  without  his  companion's  try- 
ing to  prevent  him,  and  yielding  neither  to- 
force  nor  fear,  the  court  held  that  robbery  wa» 
not  proved.  And  a  charge  that  the  same  de- 
gree of  violence  that  would  constitute  an  as- 
sault and  battery  in  any  case  would  be  sufll- 
clent  violence  to  coastitute  a  robbery  was  held 
error.  Judgment  of  conviction  of  robbery  was 
reversed.  McCioskey  ▼.  People,  6  Park.  Crim. 
Rep.  299. 

People  V.  McGInty,  24  Hnn.  62.  Is  a  case 
where,  in  a  saloon,  accused  knocked  a  pocket- 
book  out  of  a  man's  hands  onto  the  bar.  and 
another  picked  it  up ;  and  accused  then  grabbecf 
the  owner  and  put  him  out  of  doors.  The  court 
states  that  there  is  error  in  holding  that 
any  physical  act  to  the  person  which  resulted 
In  the  taking  was  violence  within  the  meaning 
of  the  statute,  and  that  violence  "generally  Im- 
pUes  the  overcoming,  or  attempting  to  oyer- 


1902. 


Jones  v.  Commonwealth. 


435 


took  my  pocketbook  from  my  pocket,  which 
was  a  leather  pouch,  or  'ridicule,'  as  I 
called  it,  closing  by  means  of  a  draw  string. 
I  held  the  book  in  my  left  hand,  and  put 
my  right  hand  into  it  and  drew  out  a  dime, 
and  just  as  I  was  putting  my  hand  in  the 
book  a  second  time  Jones  reached  over  and 
took  the  book  from  my  hand,  and  ran  up 
the  alley.  I  called  to  him  to  stop  with  my 
pocketbook,  but  he  didn't  stop.  I  had 
about  $7  in  the  book  and  my  tax  receipt. 
I  had  paid  my  taxes  that  day."  On  cross- 
examination  Eckler  testified  as  follows :  "I 
was  holding  my  pocketbook  in  my  left  hand, 
and  had  my  right  hand  in  it,  and  Jones 
grabbed  it  out  of  my  hand,  and  ran  up  the 
alley."  There  was  other  testimony  tending 
to  show  that  the  appellant  really  had  the 
pocketbook  in  his  possession,  but  no  wit- 
ness testified  about  the  transaction  of  tak- 


ing except  Eckler.  Counsel  for  appellant 
cites  many  authorities  showing  that  there 
must  be  some  force  used  in  the  taking  of 
the  property,  or  that  the  injured  party  must 
have  been  put  in  some  fear.  It  may  be 
conceded  that  the  authorities  sustain  this 
contention  of  appellant,  but  it  is  the  con- 
tention of  appellee  that  the  facts  and  cir- 
cumstances proved  in  this  case  sustain  the 
verdict,  and  that  the  jury  were  authorized 
under  the  evidence  to  find  the  defendant 
guilty  of  the  charge  of  robbery,  and  cites 
several  decisions  of  this  court  in  support  of 
his  contention.  In  WilUama  v.  Com,  20 
Ky.  L.  Rep.  1850,  50  S.  W.  240,  the  court 
had  under  consideration  the  law  governing 
the  oifense  of  robbery.  The  injured  party 
in  this  case  testified  as  follows:  ''I  was 
standing  with  my  back  to  this  colored  man, 
and  he  came  behind  me  and  wrenched  the 


come,  an  actual  resistance,  or  the  preventing 
such  resistance  through  fear."  The  Judgment 
of  conviction  of  robbery  was  reversed.  Another 
jQStlce  concurs  In  the  result,  but  states  that 
the  decision  should  not  be  deemed  conclusive  as 
to  whether  seizure  of  complainant  and  forcibly 
putting  him  out  might  not,  on  a  new  trial,  fur- 
nish the  element  of  force  or  fear  necessary  In 
robbery. 

Also,  where  one  of  two  confederates  snatched 
money  from  another's  hand  and  ran,  while  his 
companion  held  the  victim  so  that  he  could  not 
pursue  the  thief,  it  was  held  not  to  be  robbery, 
and  that  the  violence  will  not  make  a  prece- 
dent taking,  effected  clandestinely  or  without 
either  violence  or  putting  in  fear,  amount  to  a 
robbery.  Sbinn  v.  State,  64  Ind.  13,  81  Am. 
Rep.  110. 

To  the  same  effect,  and  with  very  similar 
facts,  is  Johnson  v.  State,  35  Tex.  Crim.  Rep. 
140,  32  S.  W.  537,  where  one  of  two  confed- 
erates snatched  a  purse  from  a  man,  who 
grabbed  him,  but  the  other  confederate  drew  a 
pistol,  and  the  man,  through  fear,  let  go.  A 
judgment  of  conviction  of  robbery  was  reversed. 
The  opinion  states  that  the  authorities  seem  to 
Indicate  that  where  there  is  no  fear  excited 
prior  to  the  act  of  robbery  there  must  be  force 
or  violence  used  to  the  person  robbed ;  and  that 
the  authorities,  except  State  v.  Carr,  43  Iowa, 
418,  appear  to  hold  that  the  mere  snatching  of 
property  from  another's  hand  Is  not  such  force 
aa  will  constitute  the  offense  of  robbery. 

If  the  violence  to  the  person  in  a  case  of 
matching  was  accidental  and  unintentional,  it 
Is  not  robbery,  as  in  Queen  v.  Edwards,  1  Cox, 
C.  C.  32,  where  a  woman  was  returning  from 
market  In  a  wagon  with  a  basket  tied  onto  the 
seat  by  her  side,  and  the  prisoner  and  another, 
t>oth  armed  with  broom  knives,  endeavored  to 
lift  off  the  basket  by  stealth,  but,  seeing  the 
string,  cut  It  through  with  the  knife  Just  at 
tbe  same  moment  when  the  woman  perceived 
their  Intention  and  stretched  out  her  arm  to 
lay  hold  of  the  basket  and  thus  received  a 
wound  on  the  wrist  from  the  knife,  which 
caused  her  to  withdraw  her  hand  and  leave  the 
thieves  In  possession  of  the  basket.  This  was 
held  to  be  simple  larceny,  for  In  robbery  force 
must  not  only  be  employed  by  tbe  party 
charged,  but  It  Is  necessary  to  show  that  the 
force  was  used  with  the  intent  to  accomplish 
the  robbery,  and  that  In  this  case  the  wound 
seems  to  have  been  Inflicted  undesignedly  and 
by  mere  accident. 

A  case  under  the  same  principle  is  Com.  v. 
Ordway,  12  Cush.  270,  where  In  a  sudden 
67  L.  R.  A. 


snatching  the  thief  touched  the  hand  of  the 
owner.  The  court  held  that  there  was  no  in- 
tentional touching  of  the  person  amountflfg  to 
an  assault,  and  that  a  conviction  uponJan  in- 
dictment for  robbery  ought  not  to  be  Kidered. 

Upon  an  indictment  for  robbery  innate  v. 
Harris,  119  N.  C.  811,  26  S.  E.  148,  where  the 
evidence  showed  only  that  a  woman  snatched 
a  purse  of  money  out  of  the  hands  of  a  man 
as  he  stood  under  a  city  lamp,  counting  it,  the 
prosecution  abandoned  the  charge  of  robbery 
and  requested  a  verdict  of  larceny,  which  was 
given  and  affirmed  on  appeal.  Otherwise  than 
as  stated,  the  question  of  sufficiency  of  the 
force  to  constitute  robbery  did  not  come  in 
question. 

It  was  contended  that  it  was  an  attempt  to 
commit  robbery  where  a  man  attempted  to 
snatch  from  the  hands  of  a  girl  a  bag  containing 
money,  but  the  court  affirmed  a  conviction  of 
an  attempt  to  commit  grand  larceny.  State  v. 
Sommers,  12  Mo.  App.  374. 

But  State  v.  Carr,  43  Iowa,  418,  Is  a  case 
which  Is  often  cited  as  contrary  to  the  prevail- 
ing doctrine.  The  evidence  on  the  part  of  the 
state  tended  to  show  that  defendants;  or  one  of 
them,  had  hold  of  prosecutor  at  the  time  the 
money  was  snatched.  Prosecutor  himself  tes- 
tified that  both  of  them  took  hold  of  him  and 
would  not  let  go.  Evidence  contradictory  of  this 
was  from  a  witness,  who  testified  that  he  saw 
no  violence  used,  and  that  prosecutor  handed 
one  of  defendants  his  pocketbook.  The  court 
iustmcted  the  Jury  as  follows:  "Tou  will  ob- 
serve that  robbery  may  be  committed  by  force 
or  violence,  or  by  putting  In  fear.  Now,  If  in 
this  case  you  believe  from  the  evidence  that 
the  Bohemian  [prosecutor]  took  the  money 
from  his  pocket  and  voluntarily  handed  it  to 
one  of  the  defendants,  there  was  no  robbery 
however  he  may  have  been  deceived.  If  you 
believe  from  the  evidence  that  the  Bohemian, 
without  being  put  in  fear,  took  his  money  from 
his  pocket  and  held  it  in  his  hand,  and  the  de- 
fendants, without  using  any  other  force, 
snatched  tt  from  his  h&nd.  this  is  no  robbery. 
If,  however,  the  defendants  seized  the  Bo- 
hemian and  held  him,  and  while  they  held  him 
he  took  out  his  money  and  they  snatched  it, 
and  one  made  off  with  It  while  the  other  held 
him,  this  Is  robbery.  It  is  not  necessary  to 
constitute  robbery  that  any  Injury  should  be 
Inflicted  on  the  person  ;  and  It  Is  not  necessary 
that  the  means  used  to  put  a  party  In  fear 
should  be  such  as  to  put  in  fear  a  man  used 
to  the  ways  of  the  world.  If  the  defendant 
took  hold  of  the  Bohemian,  and  this  was  cal- 
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pocketbook  out  of  this  [l^ft]  hand;  and,  of 
course,  he  being  stronger  than  I,  I  had  to 
give  way  to  him,  and  let  him  have  it."  On 
cross-examination  she  said:  '*No,  because 
you  don't  no  more  than  lust  take  it  from 
your  hand.  That  man  took  it  by  main  force 
from  my  hand."  The  court,  in  discussing 
the  testimony,  said:  "The  crime  of  rob- 
bery in  this  state  is  the  same  as  at  com- 
mon law.  The  statute  does  not  attempt  to 
define  the  crime;  only  provides  the  penalty. 
We  are  clearly  of  the  opinion  the  testimony 
of  the  commonwealth,  if  true,  showed  that 
the  crime  of  robbery  had  been  committed." 
In  Davis  v.  Com,  21  Ky.  L.  Rep.  1295,  64 
6.  W.  950,  this  court  again  had  under  con- 
sideration the  offense  in  question.  In  dis- 
cussing the  case  it  said:  "It  will  be  ob- 
served that  the  snatching  of  the  money 
from  Parton's  hand  was  excluded  from  the 
jury  by  the  second  instruction,  as  evidence 
of  actual  violence.  We  think  this  fact  was 
evidence  to  go  to  the  jury,  and  they  should 
have  been  instructed  to  convict  if  the  money 
was  taken  against  Parton's  will  by  actual 


force."  In  Blanton  t.  Com.  22  Ky.  L.  Rep. 
515,  58  S.  W.  422,  the  court,  in  discussing 
the  offense  of  robbery,  said:  "The  taking 
must  be  by  violence,  or  by  putting  the 
owner  in  fear;  but  both  of  these  circum- 
stances need  not  concur.  Williams  v.  Com, 
20  Ky.  L.  Rep.  1860,  60  S.  W.  240.  Under 
the  rule  announced  in  this  case  and  the  au- 
thorities there  cited  the  indictment  is  suf- 
ficient. It  was  held  in  the  same  case  that 
to  snatch  a  pocketbook  forcibly  from  an- 
other's hand  was  robbery,  and  in  Snyder  v. 
Com.  21  Ky.  L.  Rep.  1538,  65  S.  W.  679,  it 
was  held  that,  if  the  victim  is  pushed  or 
shoved  about  by  the  pickpocket  or  his  asso- 
ciate for  the  purpose  of  diverting  his  atten- 
tion, and  the  crime  is  then  accomplished,  it 
is  robbery,  even  if  the  victim  is  at  the  time 
unaware  of  his  loss."  This  court,  in  the 
recent  case  of  Com.  v.  Davis,  23  Ky.  L.  Rep. 
1717,  66  S.  W.  27,  had  under  consideration 
the  crime  of  robbery.  After  stating  the 
case,  the  court  said:  "The  prosecuting 
witness  testified  that  she  was  walking  along 
Fourth  street  about  1  o'clock  in  the  day- 


culated  to  put  such  a  man  as  he  in  fear,  by 
means  of  which  robbery  was  committed,  this 
Is  sufBclent."  This  court  on  appeal,  said: 
"We  think  the  instruction  right  in  principle, — 
clearly  so;  and  that  there  was  evidence  to 
which  it  was  applicable."  So  far,  the  decision 
is  in  harmony  with  the  uniform  doctrine.  But 
the  court  below  refused  to  give  the  following 
Instruction :  **No  sudden  taking  of  anything 
unawares  from  the  person  or  out  of  the  hand, 
as  by  snatching  the  same,  is  sufficient  to  consti- 
tute robbery,  unless  some  injury  be  done  to  the 
person  of  the  party  from  whom  the  property  is 
taken,  or  unless  there  appears  to  have  been  a 
previous  struggle  for  the  property ;"  and  such 
refusal  this  court  commends,  saying:  **It  may 
well  be  that  a  person  might  be  put  in  fear,  and 
money  suddenly  snatched  from  his  hand  or  per- 
son.*' And  then  the  court  makes  the  following 
additional  statements,  which  make  this  case  out- 
fide  the  prevailing  doctrine:  "Nor  are  we  pre- 
pared to  admit  that  a  sudden  snatching  of  a 
purse  from  the  hand  is  not  the  use  of  such  force 
as  to  constitute  robbery.  On  the  contrary,  with 
due  deference  to  the  authority  cited  by  coun- 
sel, wc  hold  that  a  sudden  snatching  from  the 
hand  or  person  of  another  constitutes  the  force 
and  violence  sufficient,  under  our  statute,  to 
constitute  robbery."  Whether  this  is  a  care- 
fully considered  statement  expressing  the 
court's  mind  on  this  subject,  or  whether,  as 
might  be  inferred  from  his  Indorsement  of  the 
above  Instruction,  the  court  has  not  said  ex- 
actly, or  all  that  he  meant  to  say.  Is  doubtfnl. 
In  any  event.  It  is  an  exceptional  case. 

Davis  V.  Com.  21  Ky.  L.  Rep.  1296,  54  S.  W. 
959,  is  another  case  which  verges  on  the  doc- 
trine stated  in  State  v.  Carr,  43  Iowa,  418. 
The  evidence  showed  a  demand  for  a  loan,  made 
In  a  "positive,  rough  tone  of  voice,"  and  that 
when  the  money  was  produced  defendant 
snatched  it  out  of  the  other's  hands.  The  court 
Instructed  the  Jury  that  there  was  not  suffi- 
cient evidence  to  convict  the  defendant  of  rob- 
bery by  forcibly  taking  the  money  from  Parton, 
the  prosecuting  witness;  and  unless  they  be- 
lieved from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  obtained  the  money 
from  Parton  by  the  use  of  threats,  menaces,  or 
demonstrations  of  violence,  such  as  to  induce 
in  the  mind  of  a  man  of  ordinary  courage  the 
fear  of  immediate  Injury  to  his  person,  they 
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could  not  convict.  So  the  question  on  this  ap- 
peal was  solely  whether  there  was  any  evidence 
to  go  to  the  Jury  of  threats,  menaces,  or  dem- 
onstrations of  violence  sufficient  to  put  in  fear. 
The  snatching  of  the  money  from  Parton'^ 
hand  was  excluded  from  the  Jury  as  evidence 
of  actual  violence  by  the  above  instruction. 
This  court  held  that  the  evidence  was  not  suffi- 
cient to  sustain  a  conviction  by  putting  in  fear, 
and  reversed  Judgment  of  conviction ;  and  held, 
also,  that  the  fact  of  the  snatching  was  evi- 
dence of  actual  violence  to  go  to  the  Jury,  and 
they  should  have  been  instructed'  to  convict  if 
the  money  was  taken  against  Parton's  will  by 
actual  force.  Jonrs  v.  Com.  cites  Davis  v. 
Com.  21  Ky.  L.  Rep.  1295,  64  S.  W.  959,  and 
seems  to  follow  State  v.  Carr,  43  Iowa,  418, 
where  the  opinion  states :  *'In  fact,  the  snatch- 
ing or  grabbing  and  Jerking  of  the  pocketbook 
out  of  the  witness's  hand  was  probably  done 
so  quickly  that  he  had  no  chance  to  actively 
resist ;  and,  if  this  be  true,  we  think  such  tak- 
ing or  snatching  must  be  construed  as  taking 
by  violence  or  force.'*  This  decision  goes  far- 
ther than  any  of  the  authorities  cited  to  sus- 
tain it,  except  Davis  v.  Com.  In  the  other 
cases  cited  in  the  opinion  there  was  something 
besides  a  mere  snatching;  for  Instance,  in  Wil- 
liams V.  Com.  20  I^y.  L.  Rep.  1850,  50  8.  W. 
240,  there  was  resistance  which  was  overcome; 
in  Blanton  v.  Com.  22  Ky.  L.  Rep.  515,  68  8. 
W.  422,  there  was  actual  force  sufficient  to 
tear  the  button  holes  and  buttons  ofT,  under 
cover  of  which  force  the  property  was  taken. 
(See  this  case  under  11.  b,  infra,)  Snyder  t. 
Com.  21  Ky.  L.  Rep.  1538,  65  S.  W.  679,  Is  a 
similar  case  to  that  last-mentioned:  actual 
force  was  used  for  the  purpose  of  diverting 
the  owner's  attention,  and  the  property  then 
taken.  (See  II.  b,  infra.)  In  Com.  v.  Davis, 
23  Ky.  L.  Rep.  1717,  66  S.  W.  27,  a  boy  grabbed 
8  purse  a  woman  was  carrying,  and,  although 
she  "resisted  with  all  her  force,"  he  succeeded 
in  wrenching  it  from  her.  (See  II.  a,  1,  su- 
pra.) This  decision  in  Jones  v.  Coif,  seems 
to  be  one  to  be  placed  by  the  side  of  State  v. 
Carr,  and  possibly  Davis  r.  Com.  as  exceptions 
to  the  general  rule. 

Cases  of  snatching  are  prosecuted  under  a 
charge  of  larceny  or  theft  from  the  person 
where  the  facts  show  that  the  taking  was  so 
sudden  as  to  allow  no  time  for  resistance.    For 
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tiine;  that  she  saw  two  boys  in  a  yard  of 
an  empty  house;  that,  after  she  passed  them 
one  of  them  slipped  up  behind  her,  grabbed 
a  purse,  which  she  was  carrying  in  her 
hand,  that  she  resisted  with  all  her  force, 
but  that  he  slipped  one  of  his  hands  over 
her  wrist,  and  wrenched  her  pocketbook  out 
of  her  hand  with  his  other  hand;  and  that 
it  contained  $10;  and  that  the  boy  ran  off 
with  it,  she  pursuing."  The  court  then  pro- 
ceeded to  refer  to  the  facts  which  in  law 
constitute  robbery,  which  are  stated  sub- 
stantially as  contended  for  by  appellant. 
The  court  then  said:  "It  is  not  so  much 
the  extent  and  degree  of  violence  which 
makes  the  crime  as  the  success  thereof.  Any 
force  which  is  sufficient  to  take  the  prop- 
erty against  the  owner's  will  is  all  that  is 
necessary  to  make  up  the  crime  of  robbery.** 
Under  the  Civil  Code  of  Practice  this  court 
cannot  reverse  a  judgment  of  conviction  if 
there  be  any  evidence  tending  to  establish 
the  guilt  of  the  accused.  In  this  case  it 
must  be  conceded  that  the  snatching  of  the 
pocketbook  from  the  hand  of    Eckler    re- 


quired some  force  or  yiolence,  and  the  jury 
might  perhaps  infer  from  all  the  state- 
ments of  the  witness  that  he  was  put  in 
some  fear,  else  he  would  have  made  greater 
effort  to  recapture  his  money;  hence  It 
seems  to  us  that,  taking  all  the  testimony 
introduced  in  this  case,  there  was  evidence 
tending  to  show  that  the  appellant  took 
the  pocketbook  and  money  by  violence,  and 
probably  put  the  witness  in  some  fear.  It 
is  true  that  the  witness  did  not  state  that 
he  was  put  in  fear,  nor  that  he  tried  to  hold 
onto  the  pocketbook;  he  does  not  appear  to 
have  been  asked  specifically  on  these  points ; 
in  fact,  the  snatching  or  grabbing  and  ierk* 
ing  of  pocketbook  out  of  the  witness's  hand 
was  probably  done  so  quickly  that  he  had 
no  chance  to  actively  resist;  and,  if  this  bo 
true,  we  think  such  taking  or  snatching 
must  be  construed  as  taking  by  violence  or 
force.  It  results  from  the  foregoing  thai 
the  court  did  not  err  in  respect  to  the  giv- 
ing or  refusing  of  instructions. 

For  the  reasons  indicated,  the  judgment 
is  affirmed. 


a  few  examples,  see  Clemmons  v.  State,  30  Tex. 
Crim.  Rep.  270,  46  8.  W.  Oil,  wbere  it  is  said 
that  the  crime  of  larceny  from  the  person  is 
complete  if  the  property  is  taken  so  suddenly 
as  not  to  allow  time  for  resistance ;  that  it 
need  not  be  taken  without  the  knowledge  of  the 
owner,  if  the  taking  be  so  sudden  as  to  allow 
no  time  for  resistance.  Other  cases  stating  a 
aimilar  doctrine  are  Kerry  v.  State,  17  Tex. 
App.  178,  50  Am.  Rep.  122 ;  Green  v.  State,  28 
Tex.  App.  403,  13  8.  W.  784 ;  Mathis  v.  State 
(Tex.  Crlm.  App.)  65  8.  W.  523.  These  cases 
are  nor  entirely  relevant,  but  are  Inserted  here 
to  show  that  when  there  is  a  quick  snatching 
with  no  resistance  the  courts  f^enerally  look 
upon  it  as  larceny,  and  not  robbery. 

3.  When  wroperty  ie  attached  to  the  person  so 
08  to  afford  resistance. 

The  force  nsed  to  take  or  snatch  property 
attached  to  a  person  in  such  a  manner  as  to 
afford  resistance  is  sufficient  to  constitute  rob- 
ber j.  King  V.  Moore,  1  Leach,  C.  L.  335 ;  Rex 
▼.  I^pler,  2  East,  P.  C.  557. 

A  recognized  authority  on  this  point  is  Rex 
▼.  Mason,  Russ.  ft  R.  C.  C.  410,  wbere  a  thief 
snatched  at  a  man's  watch,  but  was  prevented 
from  immediately  taking  it  by  a  steel  chain 
which  went  around  the  owner's  neck  and  was 
fastened  to  the  watch,  but,  by  pulling  and  two 
or  tbreA  jerks,  he  succeeded  in  breaking  the 
chain,  and  made  off  witb  the  watch.  Tbe 
conrt  held  that  In  this  case  there  was  a  suffi- 
cient degree  of  previous  violence  to  constitute 
tbe  crime  of  robbery,  and  that,  although  there 
was  no  actual  injury  to  the  person,  yet,  as 
force  was  necessary  to  separate  the  thing  stolen 
from  the  person,  it  appeared  to  the  court  unlike 
the  cases  of  snatching  which  have  been  held  not 
to  be  robbery. 

In  Rex  V.  Lapier,  2  East,  P.  C.  557,  above 
cited,  a  thief  snatched  at  a  woman's  earring 
and  tore  it  from  her  ear,  which  was  held  rob- 
bery. 

In  a  case  where  a  man  grabbed  with  both 
bands  a  hand  bag  hanging  on  the  arm  of  a  wo- 
man, and  Jerked  it  off  with  such  force  as  to 
break  the  handU,  as  she  believed ;  and  she  tes- 
tified that  her  arm  was  bruised  and  lame  for 
several  days  after, — the  court  held  that  the  tak- 
57  L.  R.  A. 


ing  was  clearly  by  force,  and  that  tbe  act  waa 
robbery.     Klein  v.  People,  113  III.  506. 

And  where  a  watch  In  a  vest  pocket,  attached 
to  a  silk-ribbon  watch  guard,  about  %  inch 
wide,  passing  around  the  owner's  neck,  was 
snatched  by  a  thief,  who  had  one  arm  tbrougb 
the  arm  of  the  owner,  and  who,  at  the  time  of 

snatching,    exclaimed    *'D you !    I    will 

have  your  wa^ch,"  and  fled  with  it,  breaking  the 
ribbon, — it  was  held  robbery  on  the  ground 
that  the  taking  was  effected  by  force.  The 
court  states  that  the  facts  shown  make  tbis  a 
clear  case  of  a  taking  by  open  violence,  as  dis- 
tinguished from  a  secret  taking,  or  a  mere  tak- 
ing by  surprise  from  the  hands  of  anotber. 
SUte  V.  McCune,  5  R.  I.  60,  70  Am.  Dec.  176. 
See  also  extensive  note  on  What  constitutes 
rohbery,  attached  to  this  case. 

Also,  where  a  man  seized  another's  watch 
chain,  and  in  doing  so  broke  it  loose  from  the 
watch  and  the  button  hole,  and,  upon  the  own- 
er's endeavoring  to  recover  it,  the  tblef  struck 
him  and  ran,  it  was  held  to  be  robbery  on  the 
ground  that  the  taking  was  effected  by  force. 
In  the  opinion  the  court  said:  '*The  violence 
used  was  sufficient  to  overcome  the  resistance 
of  tbe  chain  and  break  it  from  the  watch  and 
straigbten  out  the  hook  wbich  fastened  it  on 
the  button  hole.  The  violence  was  open,  and 
the  property  was  retained  by  force,  for  the 
prosecutor  was  struck  by  defendant  at  the 
very  time  when  he  made  an  attempt  to  snatch 
the  chain  out  of  defendant's  hands."  State  v. 
Broderlck,  50  Mo.  818. 

In  Reg.  V.  Simpson,  20  Eng.  L.  ft  Eq.  530,  a 
man  took  a  watch  out  of  another's  pocket  and 
forcibly  drew  the  chain  out  of  the  button  hole, 
but  his  hand  was  seized  by  the  latter's  wife, 
and  it  then  appeared  that,  although  the  chain 
and  watch  key  had  been  drawn  out  of  the  but- 
ton hole,  the  point  of  the  key  had  caught  upon 
another  button  and  was  thereby  suspended. 
The  court  held  that  the  facts  constituted  rob- 
bery, and  not  an  attempt  to  commit  robbery. 
The  point  was  whether  there  was  a  sufficient 
asportation,  and  the  court  held  that  there  was, 
as  the  watch  and  chain  were  In  the  possession 
of  the  thief,  and  severed  from  the  person  of  the 
owner,  for  the  interval  of  time  after  the  key 
was  drawn  out  of  the  button  hole  and  before 
It  caught  on  the  button.  This  case  is  pertl- 
uent  to  the  question  of  sufficiency  of  force  only 
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by  reason  of  the  facts  and  the  decision  of  the 
court  that  they  sustain  a  conviction  of  robbery- 

But  in  United  States  ▼.  SImms,  4  Cranch, 
C.  C.  618,  Fed.  Cas.  No.  16,290,  where  one 
snatched  a  watch  from  another's  side  pocket. 
It  being  fastened  around  his  neck  by  a  ribbon 
which  was  broken  at  the  first  snatch,  It  was 
held  chat  the  force  was  not  sufficient  to  con- 
stitute robbery,  and  the  court  intimated  that 
the  law  was  correctly  stated  In  Rex  v.  Gnosll, 
1  Car.  ft  P.  304.     (See  II.  a,  2,  eupra,) 

And  another  case  which  differs  from  the  pre- 
vailing doctrine  Is  People  y.  Hall,  6  Park.  Crim. 
Rep.  642,  where  a  marshal  and  E.  came  up  to 
a  man,  asked  him  If  he  had  E.'s  watch,  and  re- 
quested to  see  what  ones  he  had:  upon  the 
man's  showing  him  two,  one  of  which  was  fast- 
ened around  his  neck  by  a  cord,  E.  snatched 
them  both,  breaking  the  cord.  The  court  held 
that  It  was  error  for  the  judge  to  refuse  to 
charge  that  mere  snatching  of  the  watch 
would  not  constitute  robbery ;  and  then  criti- 
cised Lapier's  and  Mason's  Cases,  and  stated 
that  when  there  Is  nothing  to  Inspire  fear, 
there  must  be  superior  force,  and  the  property 
must  be  relinquished  upon  a  struggle  and  upon 
compulsion ;  and  that  there  must  be  such  force 
employed,  and  such  degree  of  force,  as  shall 
overcome  the  free  agency  or  power  of  resistance 
of  the  person  despoiled.  A  conviction  of  rob- 
bery was  reversed. 

b.  When  the  taking  is  tdthout  knowledge  of 
the  person  rotted. 

If  the  taking  Is  accomplished  by  actual  force, 
although  the  person  is  unaware  at  the  time 
that  he  Is  being  robbed,  it  Is  nevertheless 
robbery. 

As  In  Com.  v.  Snelllng,  4  BInn.  370,  where 
one  man  Jostled  against  another  In  the  Btreet, 
and.  when  the  other  begged  his  pardon,  he 
turned,  looked,  and  swore  at  him,  and  followed 
him  until  the  latter  ran  up  against  a  house, 
then  seised  him  by  the  cravat  and  leaned  upon 
him,  and  while  so  doing  took  the  man's  watch. 
At  the  time  this  was  occurring  the  owner 
thought  the  thief  meant  to  beat  him,  but  had 
no  Idea  he  was  being  robbed,  and  did  not  know 
it  until  after  the  thief  had  gone  out  of  sight. 
The  court  stated  that  it  was  clear  that  the 
prisoner's  violence  was  the  cause  of  the  loss  of 
the  watch  ;  that  the  fear  of  being  beaten  diverted 
the  owner's  attention  from  his  property,  and 
the  fear  was  produced  by  force,  so  that  in  truth 
the  property  was  taken  by  force ;  and  that,  If  it 
was  the  prisoner's  Intent  to  obtain  the  watch 
under  cover  of  this  violence  without  the  knowl- 
edge of  the  owner,  it  was  to  be  construed  a 
taking  by  violence.  There  was  a  conviction  of 
robbery. 

In  Mahoney  v.  People,  3  Hun,  202,  Affirmed 
In  59  N.  Y.  659,  the  facts  show  that  as  a  man 
was  entering  a  horse  car  an  accomplice  of  the 
accused  crowded  him  against  the  door,  while 
accused  threw  his  arms  around  the  man's  neck 
and  removed  a  wallet  from  his  pocket.  The 
court  cites  Com.  v.  Snelling,  4  Binn.  379,  with 
approval,  but  states  that  this  case  is  unlike 
that  one  because  the  hand  which  grasped  the 
pocket  book  was  felt  and  the  theft  discovered, 
but  states  that  if  it  was  robbery  in  that  case 
it  was  equally  so  in  this,  and  also  remarks 
that  "the  force  which  a  thief  uses  to  and  upon 
the  person  of  his  victim,  to  consummate  a  rob- 
bery, if  successful,  is  as  much  the  successful 
force  which  robs  when  exerted  to  bewilder  and 
confuse,  as  when  used  and  exerted  directly  up- 
on the  main  object.  In  either,  the  taking 
would  be  the  result  of  force,  though  in  one  case 
Indirectly  applied  and  in  the  other  directly." 
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And  the  court  states  that  Com.  t.  Snelllng,  4 
Binn.  379,  determines  the  principle  as  follows : 
That  when  force  Is  employed  to  divert  the  own- 
er's attention,  while  he  is  unconsciously  de- 
prived of  his  property,  the  taker  is  guilty  of 
robbery,  though,  by  means  of  the  force  which 
distracts  the  attention,  the  larceny  is  artfnlly 
and  unknown  to  the  owner  completed.  The 
court  approved  such  rule,  saying  It  was  sound 
sense  and  good  law.  The  Judgment  of  convic- 
tion of  robbery  was  affirmed. 

In  State  v.  Gorham,  55  N.  H.  162,  one  man 
said  he  wanted  to  whisper  to  another,  and, 
putting  his  left  arm  around  the  other's  neck 
and  his  mouth  to  the  other's  right  ear,  and 
pretending  to  whisper,  with  his  right  hand  he 
took  a  roll  of  money  from  the  other's  vest 
pocket  and  handed  It  to  a  confederate  who  was 
standing  near.  The  court  affirmed  a  convic- 
tion of  robbery,  and  stated  that  any  forcible 
taking  of  property  from  the  possession  of  an- 
other by  means  which  overcomes  resistance, 
however  slight.  Is  the  taking  by  the  Infliction 
of  actual  injury,  and  so  is  by  assault. 

And  while  to  pick  one's  pocket  without  the 
use  of  some  force  or  violence  or  putting  in  fear 
is  said  in  Snyder  v.  Com.  21  Ky.  Ix  Rep.  1538, 
55  S.  W.  679,  which  was  a  case  of  picking  a 
pocket  while  Jostling  'the  owner,  not  to  be  rob- 
bery, yet  it  Is  held  that  If  the  victim  is  being 
{Pushed  or  shoved  about  by  the  pickpocket  or  his 
associates,  and  the  crime  is  then  accompll^ed, 
it  is  robbery,  even  if  the  victim  is  at  the  time 
unaware  of  his  loss. 

It  is  decided  In  Anonymous,  1  Lewin,  C.  C 
300,  that  running  against  a  person  to  divert 
his  attention,  and  then  picking  his  pocket.  Is 
force  sufficient  to  constitute  robbery,  If  the 
force  is  used  with  felonious  intent. 

Where  three  men,  acting  In  concert,  picked 
a  man  out,  pushed  him  through  the  crowd 
down  the  pavement  for  some  distance,  one  be- 
ing at  his  back,  and  the  others  at  his  right  and 
left,  and  one  of  them  took  a  pocketbook  from 
the  victim's  pocket,  passed  it  to  one  of  the  con- 
federates, and  they  all  disappeared  in  the 
crowd,  the  court  held  that  the  evidence  was 
sufficient  to  sustain  a  conviction  of  robbery. 
The  court  gives  the  following  Illustration: 
"Suppose  three  men  observe  a  person  approach- 
ing upon  the  highway,  and  agree  to  take  his 
money  from  him  if  he  has  any ;  suppose,  as  they 
meet,  the  three,  without  saying  a  word,  push 
the  man  backward  till  he  is  crowded  against 
^  fence  or  building,  and  during  the  time  while 
his  attention  is  thus  distracted  draw  from  his 
pocket  his  money.  How  shall  we  say  the 
money  was  taken?  Is  It  taken  by  force,  vio- 
lence, or  how?  Take  away  the  violence  used 
in  the  case,  and  what  other  means  are  left  by 
which  the  money  could  have  been  seized  T' 
Seymour  v.  State,  15  Ind.  288. 

In  Blanton  v.  Com.  22  Ky.  L.  Rep.  515,  58 
S.  W.  422,  the  facts  appear  that  one  man 
grabbed  hold  of  another,  pulled  open  his  over- 
coat, tore  the  buttonholes  and  buttons  off,  and 
also  pulled  his  vest  open ;  that  they  scuffled 
while  the  one  seized  was  trying  to  get  loose, 
and  soon  after  getting  loose  he  found  that  his 
pocketbook  had  been  stolen  from  his  pants 
pocket.  The  court  cites  Com.  v.  Snelllng.  4 
Binn.  879,  and  sustains  conviction  of  robbery. 

In  People  v.  Glynn,  54  Hun,  332,  7  N.  Y.  Supp. 
555,  Affirmed  in  123  N.  Y.  631,  25  N.  B.  953, 
the  captain  of  a  schooner  lying  in  a  river, 
heard  a  noise  on  deck  at  night  and  succeeded 
In  reaching  the  deck  although  one  of  the 
hatches  had  been  fastened  down.  Accused, 
who  was  on  deck,  pointed  a  pistol  at  the  cap- 
tain and  ordered  him  to  go  below,  and  at  tlMt 
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the  captain  struck  accused,  knocking  blm 
overboard;  and  then  two  other  men  and  ac- 
cused Jumped  into  a  boat  and  rowed  away. 
After  they  were  gone  the  captain  found  that 
•certain  articles  had  been  taken  from  the  boat. 
The  court  affirmed  a  conviction  of  robbery, 
and  stated  In  the  opinion  that,  although  the 
thief  may  have  procured  possession  of  the  prop- 
•erty  of  another  without  force  or  violence,  the 
removal  of  the  property  from  the  presence  of 
that  other  with  force  and  violence  constitutes 
robbery.  That  It  is  not  necessary  that  the 
owner  or  person  in  whose  presence  the  prop- 
«rty  is  removed  shall  know  of  Its  removal  at 
the  time.  The  fact  that  It  Is  removed  from 
such  presence  by  force  and  violence  consti- 
tutes the  crime. 

Brennon  v.  State,  25  Ind.  403,  is  a  case  of 
taking  without  the  knowledge  of  the  person 
where  the  force  was  held  not  sufficient  to  con- 
st it  ute  robbery.  The  facts  show  that  H.  was 
lying  on  the  ground  at  night  in  an  unconscious 
state,  the  result  of  Intoxication,  and  the  thief 
«tood  astride  his  body  and  took  from  his  pock- 
ets the  property,  putting  it  in  his  own,  until 
be  was  discovered  by  a  policeman,  when  he 
fled.  Except  for  the  fact  that  the  pockets  were 
turned  Inside  out  there  was  no  proof  of  vio- 
lence, and  the  court  held  that  the  facts  were 
Insufficient  to  constitute  robbery,  and  reversod 
the  judgment  of  conviction.  The  opinion 
states  that  it  would  be  contrary  to  all  author- 
ity to  hold  that  any  force  is  sufficient,  but  that 
there  must  be  enough  to  constitute  violence. 
Rex  V.  Gnosll,  1  Car.  &  P.  304  (see  II.  a,  2, 
Mupra)  is  quoted  from,  but  is  qualified  by  Rex 
▼.  Lapler,  2  Kast,  P.  C.  557,  and  King  v.  Moore, 
1  Leach,  C.  L.  335  (II.  a,  3,  supra).  And  the 
coart  refers  to  State  v.  McCune,  5  R.  I.  60, 
70  Am.  Dec.  176,  and  Rex  v.  Mason,  Russ.  & 
H.  C.  C.  419  (II.  a,  3,  supra) ^  and  states  that 
they  go  to  the  very  verge  of 'the  law;  that, 
"to  go  further  than  this  would  be  to  recognize 
no  distinction  whatever  between  robbery  and 
larceny  from  the  person."  To  this  decision, 
ceTerslng  conviction,  there  is  a  dissenting  opin- 
ion, in  which  the  Judge  states :  "It  would  not 
take  as  much  force  to  rob  a  man  'Insensible, 
drunk  with  liquor,  and  in  a  deep  sleep,'  as  it 
would  a  sober  man  In  the  possession  of  ail  his 
faculties;  yet,  in  my  opinion,  violence  enough 
to  rob  the  former  would  be  no  less  the  crime 
«f  robbery  than  It  would  be  to  rob  the  latter 
by  all  the  force  and  violence  necessary  to  ac- 
complish the  wicked  purpose."  (See  II.  a,  2, 
«iipra.) 

Hall  V.  People,  171  111.  540,  49  N.  B.  495.  Is 
another  case  of  a  taking  from  an  Intoxicated 
man.  From  the  facts  It  appears  that  the  thief 
unbuttoned  his  vest  and  took  his  pocketbook 
from  his  Inside  vest  pocket  when  he  was  so  In- 
toxicated that  he  did  not  know  what  the  thief 
was  doing,  and  made  no  resistance,  and  that  he 
was  Qot  intimidated  or  put  in  fear.  The  court 
reversed  a  conviction  of  robbery,  and  stated  in 
the  opinion  that  the  principle  In  regard  to  the 
force  or  violence  necessary  to  constitute  rob- 
bery is  that  the  power  of  the  owner  to  retain 
possession  of  his  goods  must  be  overcome  by 
the  robb<:r,  either  by  actual  violence  pbysicaTly 
applied,  or  by  putting  him  In  such  fear  as  to 
overpower  his  will,  giving  as  an  illustration 
the  felonious  taking  of  property  from  the  per- 
son of  another  with  such  violence  as  to  occa- 
sion a  substantial  corporal  injury,  or  obtain- 
ing it  by  a  violent  struggle  with  a  possessor; 
but  that  where  it  appeared  that  the  article  was 
taken  without  any  sensible  or  material  violence 
to  the  person,  as  snatching  a  hat  from  the  head 
4ir  a  cane  or  umbrella  from  the  hand  of  the 
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wearer, — rather  by  sleight  of  hand  and  adroit- 
ness than  by  open  violence,  and  without  any 
struggle  on  his  part, — ^that  It  is  merely  larceny 
from  the  person ;  and  further  said  that  *'lf  one 
should  rifle  the  pockets  of  a  sleeping  or  an  un- 
conscious person,  even  to  the  unbuttoning  of 
clothes  and  turning  out  of  pockets,  such  offense 
would  not  be  robbery."  Judgment  of  conviction 
was  reversed.     (See  II.  a,  2,  supra.) 

III.  Constructive  force, 

a.  In  general, 

In  Breckinridge  v.  Com.  97  Ky.  267,  30  S. 
W.  634,  It  Is  stated :  "Again,  by  repeated  ad- 
judications, has  this  law  of  robbery  been  ex- 
tended so  as  not  only  to  Include  fear  of  personal 
violence,  but  fear  of  the  loss  of  his  property ; 
fear  that  his  child  in  possession  of  the  per- 
sons Intending  the  robbery  may  be  killed ;  fear 
that  he  may  be  accused  of  an  unnatural  crime." 

It  Is  robbery  if  one  takes  another's  child 
and  threatens  to  destroy  him  unless  the  other 
gives  him  money.  Rean's  Case,  2  Bast,  P.  C. 
735. 

But,  obtaining  money  from  a  woman  by 
threatening  to  accuse  her  husband  of  an  inde- 
cent assault  is  not  robbery.  Rex  v.  Bd wards, 
5  Car.  ft  P.  518. 

Where  one  is  Induced  by  fear  to  take  less 
for  property  in  his  possession  than  it  is  worth, 
it  is  held  robbery.  In  Rex  v.  Simons,  2  Bast, 
P.  C.  712.  Spencer's  Case,  2  East,  P.  C.  712, 
decides  the  same  on  parallel  facts.  (See  III. 
b.  Infra.) 

As  to  the  fear  necessary,  it  is  cliarged,  in 
State  V.  Nicholson,  124  N.  C.  820,  32  S.  E. 
813,  that  it  need  not  amount  to  great  terror, 
but  that.  If  the  prosecuting  witness  surrendered 
his  goods  on  account  of  threats  or  gestures 
which  made'  him  apprehensive  of  danger,  it  is 
sufficient  so  far  as  the  element  of  fear  Is  con- 
cerned* 

In  a  brief  memorandum  of  decision  in  Paco 
V.  Com.  16  Ky.  L.  Rep.  476,  29  S.  W.  16,  the 
court  said  that  accused's  crime  consisted  In 
obtaining  a  watch  of  one  Cooper  by  putting 
him  in  fear,  and  that  the  proof  Introduced  for 
the  state  left  no  room  for  doubting  his  guilt, 
and  affirmed  conviction  of  robbery.  Further 
facts  are  not  given. 

b.  Demand    icith    overwhelming     numhers    or 
demonstrations  of  force. 

Making  a  demand  with  such  demonstrations 
of  force  or  numbers  as  to  render  resistance 
useless  is  force  sufficient  to  constitute  robbery. 
Hughes's  Case,  1  Lewin,  C.  C.  301. 

In  Spencer's  Case,  2  East,  P.  C.  712,  the 
prisoner,  with  a  great  mob  njarching  in  mili- 
tary order,  came  to  a  man's  house,  and  one  of 
the  mob  said  they  would  give  ZOs  a  load  for 
corn  which  the  man  had  In  his  possession  be- 
longing to  other  people,  and  If  he  would  not 
take  that  they  would  take  It  anyway,  upon 
which  the  man  sold  it  for  30s  when  It  was 
worth  ZSs.     This  was  held  to  be  robbery. 

In  Taplln's  Case,  2  Bast,  P.  C.  712,  a  boy 
knocked  violently  at  the  door  of  a  man's  house, 
and  said :  "God  bless  your  honor !  remember  the 
poor  mob."  The  man  told  him  to  go  along,  when 
the  boy  said:  *'Then  I  will  go  and  fetch  my 
captain ;"  and  he  went  and  brought  a  mob  with 
Taplin  at  the  head  on  horseback,  and  said  to 
the  man  :  '*Now  I  have  brought  my  captain ;" 
and  some  of  the  mob  said :  "God  bless  the 
gentleman !  he  is  always  generous."  The  man 
asked  "How  much?"  and  Taplin  replied  **Half- 
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a-cii^wn,   lir."     A  conviction  of  robberj   wag. 
had. 

Where  prisoner  went  with  a  mob  to  a  man'i 
house,  and  one  of  the  mob  very  civilly,  and  as 
the  man  then  believed  with  good  Intention, 
advised  him  to  give  them  something  to  get  rid 
of  them,  and  prevent  mischief,  and  the  man 
gave  them  money,  this  was  held  robbery  in 
Rex  V.  Wlnkworth,  4  Car.  ft  P.  444. 

In  Bex  V.  Astley,  2  Eaat,  P.  C.  729,  prison- 
ers and  a  stranger  went  to  G.'s  house,  and  the 
stranger  said :  '*I  am  come  out  of  friendship 
to  you,  Mr.  Grundy,  to  let  you  know  your  house 
is  marked  to  come  down  to-morrow  morning 
at  2  :00  o'clock.  I  am  the  head  of  the  mob ; 
they  are  2,000  strong  In  Birmingham.  I  must 
have  something  to  make  my  men  drink.  I 
^an  bring  200  or  300  In  an  hour's  time  or  keep 
them  back."  G.  gave  him  all  he  had  In  his 
purse,  and  testified  that  he  was  greatly  alarmed 
but  not  for  his  person,  but  that  he  feared  his 
house  would  be  pulled  down.  It  was  contended 
that  there  was  no  evidence  of  robbery  because 
prosecutor  did  not  deliver  his  money  from  any 
immediate  fear  of  danger  to  himself  or  his 
property,  but  from  an  apprehension  of  future 
Injury  to  his  house  by  pulling  it  down.  This 
was  held  to  be  robbery,  but  the  reporter  stated 
that  no  case  had  gone  further. 
'  Rex  T.  Simons,  2  East,  P.  C.  781,  held  It  was 
robbery  in  the  dwelling  house  where  accused 
came  to  house  of  R.  with  about  70  of  his  com- 
panlons  and  demanded  a  guinea  or  they  would 
tear  down  his  mow  of  corn  and  level  his  house. 
Upon  receiving  the  money  they  opened  a  cask 
of  elder  and  drank  part  of  it  and  ate  R.'s 
bread  and  cheese  and  carried  away  a  piece 
of  meat. 

In  Rex  T.  Brown,  2  East,  P.  C.  781,  accused, 
having  a  drawn  sword  In  his  hand,  and  In  com- 
pany with  another  man,  entered  D.'s  house,  and 
■aid:  "Put  a  shilling  In  my  cap,  or  I  have  a 
party  that  can  destroy  your  house  presently," 
upon  which  prosecutor  gave  him  a  shilling. 
This  was  held  robbery. 

Where  R.,  one  of  the  officers  of  a  bank  agen- 
cy, was  requested  to  go  to  the  bank  agency  to 
meet,  as  he  supposed,  a  superior  officer,  but 
found  instead  a  colonel  and  many  more  of  a 
certain  general's  officers,  who,  by  threats.  In- 
solence, and  demands  Induced  him  to  hand 
over  what  money  there  was  In  the  bank,  where- 
upon the  officers  carried  it  to  the  general,  and 
R.  was  afterwards  given  a  receipt  by  the  gen- 
eral's orders.  It  was  held,  on  a  hearing  of  an 
application  for  extradition,  that  there  was  prob- 
able cauBO  to  believe  tho  accused  (general) 
guilty  of  robbery.     Be  Ezeta,  62  Fed.  992. 

c  TJureatening  to  oltaroe  with  crimen  innomt- 
natum. 

Extorting  money  or  property  by  threatening 
to  charge  with  an  unnatural  crime  Is  construct- 
ive force  sufficient  to  constitute  robbery. 

If  the  money  is  obtained  through  fear  pro- 
duced by  such  a  threat,  it  is  held  robbery.  In 
People  V.  McDanlels,  1  Park.  Crim.  Rep.  198, 
although  the  threat  was  not  In  direct  terms, 
but  was  In  the  nature  of  an  insinuation. 

This  question  was  thoroughly  considered  In 
Rex  V.  Donolly,  2  East,  P.  C.  715,  1  Leach, 
C.  L.  193,  and  a  number  of  opinions  were  writ- 
ten dUcussIng  the  sufficiency  of  the  fear  pro- 
duced by  such  a  threat.  One  Judge  stated  that 
whether  the  party  were  obliged  to  part  with 
his  money  from  fear  of  personal  danger,  or 
loss  of  character,  was  the  same  thing,  it  being 
equally  against  his  will  In  either  case.  In  this 
case  there  was  no  violence  used  in  connection 
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with  the  threat,  and  one  Judge  distinguished 
it  from  Brown's  Case,  where  violence  was 
used,  and  from  Jones's  Case,  where  there  was 
a  continual  force  and  violence,  a*  mob  and  crowd 
whose  anger  the  victim  feared  if  such  an  accu- 
sation should  be  publicly  made;  but  the  Judge 
stated  that  without  force  It  might  be  robbery 
Just  to  threaten  to  accuse.  And  in  another 
opinion  It  was  stated  that  the  laying  of  hands 
on  the  party  made  no  difference ;  that  In  Jones's 
Case,  which  was  very  deliberately  considered, 
this  circumstance  was  not  relied  upon.  An- 
other Judge  cited  the  Cases  of  Jones,  Brown» 
and  Harrold,  and  observed  that  there  was  some 
actual  violence  proved  In  each  of  those  cases, 
as  taking  by  the  collar  or  arm  ;  but  decided  that 
Jt  did  not  make  any  material  distinction.  All 
concurred  in  a  decision  that  a  threat  to  accuse 
of  crimen  innominatum  was  robbery. 

After  Rex  v.  Donolly,  2  East,  P.  C.  715,. 
the  reporter  states  that  John  Staples  was  con- 
victed of  a  similar  crime,  and  executed. 

But  In  Rex  v.  Cannon,  Russ.  ft  R.  C.  C.  146. 
several  of  the  Judges  thought  that  some  degree 
of  force  or  violence  In  connection  with  the 
threat  was  essential,  and  that  the  mere  appre- 
hension of  danger  to  a  man's  character  would 
not  be  sufficient  to  constitute  the  offense,  al- 
though to  this  some  of  the  Judges  dissented ; 
however,  a  conviction  was  sustained  because 
the  evidence  showed  that  a  coach  was  called  by 
defendant,  and  prosecutor  was  compelled  to 
enter  and  was  driven  towards  the  police  sta- 
tion ;  and  this  was  held  a  sufficient  constraint 
upon  the  person. 

The  doctrine  In  Hickman's  Case,  2  East,  P. 
C.  728,  was  doubted  in  Rex  v.  Cannon,  but  wa» 
afterwards  recognized  and  followed  In  Rex  v. 
Egerton,  Russ.  ft  R.  C.  C.  375,  where  it  was 
held  that  fear  of  loss  of  character  was  suffi- 
cient, though  the  party  had  no  fear  of  beins 
taken  Into  custody,  or  of  punishment. 

In  Hickman's  Case,  2  East,  P.  C.  728,  It  l» 
stated  "that,  whether  the  terror  arose  from 
real  or  expected  violence  to  the  person,  or 
from  a  sense  of  Injury  to  the  character,  the 
law  made  no  kind  of  difference,  for  to  most  mex» 
the  idea  of  losing  their  fame  and  reputation 
was  equally.  If  not  more,  terrific  than  the  dread 
of  personal  Injury ;"  and  "that  a  threat  to  ac- 
cuse a  man  of  having  committed  the  greatest 
of  all  crimes  was  a  sufficient  force  to  consti- 
tute the  crime  of  robbery  by  putting  In  fear.** 

There  was  some  constraint  In  Rex  v.  Jones* 
2  East,  P.  C.  714,  above  referred  to.  While 
prisoner  was  threatening  prosecutor  he  held 
him  by  the  arm,  but  the  Judges  do  not  refer  to 
such  constraint  as  necessary  to  constitute  the 
crime,  stating  only  that  taking  money  from  a 
man  in  such  a  situation  rendered  him  not  a 
freo  man,  and  that  such  a  putting  In  fear  la 
robbery. 

Harrold's  Case,  2  East,  P.  C.  715,  Is  not  re- 
ported in  full,  the  reporter  simply  stating  that 
he  was  convicted  for  a  robbery  similar  to 
Jones's  Case. 

There  was  a  conviction  of  an  assault  with 
Intent  to  rob,  in  Reg.  v.  Stringer,  2  Moody,  C.  C. 
261,  where  a  man  took  another  by  the  collar, 
accused  him  of  an  unnatural  crime,  and  forced 
him  to  go  part  way  to  the  police  station,  but  ob- 
tained nothing  from  him. 

In  Reg.  V.  Norton,  8  Car.  ft  P.  671.  It  was  de- 
cided that  where  the  money  was  obtained  by 
means  of  any  of  the  threats  specified  by  stat- 
ute the  Indictment  must  be  upon  the  statute* 
and  not  for  robbery,  but.  If  the  person  was  pat 
In  fear,  and  parted  with  his  money  in  conse- 
quence of  threats  not  specified  by  statute,  the 
indictment  might    charge  robbery.    The    facta 
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■howed  menaces  of  bodily  Injury,  yiolent  gen- 
tores,  statements  by  the  robber  that  he  was 
armed,  and  a  threat  to  accuse  of  a  crime  In  the 
nature  of  crimen  innominatum,  but  not  suffi- 
ciently specific  to  bring  it  under  the  statute. 
The  Tictim  stated  that  he  parted  with  his 
money  from  fear  both  of  personal  injury  and 
an  attack  upon  his  character.  And  the  court 
lield  a  conviction  of  robbery  was  proper,  stat- 
ing that  there  was  violence  enough  shown  to 
put  the  party  In  fesr  without  any  threat,  and 
that,  if  the  money  was  parted  with  conjointly 
with  the  violence  offered  and  a  vague  threat  of 
an  undefined  charge,  the  crime  is  made  out. 

Bex  V.  Gardner,  1  Car.  &  P.  479,  holds  that 
to  threaten  to  accuse  of  such  crime  is  equally 
robbery  whether  a  person  is  guilty  or  not. 

To  the  same  effect  are  Reg.  v.  Richards,  11 
Cox,  C.  C.  43 ;  Reg.  ▼.  Cracknell,  10  Cox,  C.  C. 
408. 

In  Rex  V.  Jackson,  1  Leach,  C.  L.  198,  note. 
It  is  held  that  the  money  must  be  taken  imme- 
diately upon  the  threat  made,  and  not  after  the 
parties  have  separated,  and  time  has  Intervened 
£or  the  prosecutor  to  deliberate  and  procure  as- 
sistance, and  especially  after  he  has  consulted 
A  friend,  who  was  present  at  the  time  the 
money  was  paid,  though  prosecutor  parts  with 
his  money  from  fear  of  losing  his  character. 

But  parting  with  money  upon  such  a  threat 
will  not  amount  to  robbery  if  It  la  parted  with, 
not  from  fear  of  loss  of  character,  but  for  the 
purpose  of  bringing  the  extorter  to  Justice. 
Bex  V.  Fuller,  Russ.  &  R.  C.  C.  408;  Reane*s 
Case,  2  East,  P.  C.  734. 

Where  money  is  parted  with  upon  such  a 
threat,  not  so  much  from  a  fear  of  loss  of  char- 
acter as  loss  of  a  position,  it  is  robbery.  Rex 
▼.  filmstead,  2  Russell,  Crimes  &  Misdemean- 
ors, 86. 

Thompson  v.  State,  61  Neb.  210,  86  N.  W. 
62,  is  an  appeal  from  conviction  of  murder. 
The  court'  held  that  the  Jury  should  have  been 
Instructed  that  a  man  may  defend  his  domldl 
to  the  extent  of  taking  life,  against  invaders 
who  come  with  the  Intent  of  obtaining  money 
by  taxing  him  with  the  commission  of  an  in- 
famous offense  against  nature,  and  threaten- 
ing to  oppose  him  to  public  contempt ;  that  un- 
der these  circumstances  the  breaking  and  entry 
would  be  felonious  because  done  with  intent 
to  rob,  saying:  "It  appears  from  the  author- 
ities, ancient  and  modern,  that  the  extortion 
ot  money  by  threatening  to  smirch  a  fair  repu- 
tation is  so  atrocious  a  wrong  that  it  is  gen- 
erally regarded  as  robbery,— CBpecially  if  the 
▼ice  or  crime  imputed  is  an  unnatural  one." 

In  Houston  v.  Com.  87  Va.  257,  12  8.  E. 
885,  It  is  said  that  to  constitute  robbery  *'the 
demonstrations  or  fear  must  be  of  a  physical 
nature,  wUh  the  single  exception  that,  if  one 
parts  with  his  goods  through  fear  of  a  threat- 
ened charge  of  sodomy,  the  taking  is  robbery.*' 

In  regard  to  the  exception  thus  made.  It  is 
said  In  Britt  v.  State,  7  Humph.  45:  *'The 
reason  on  which  the  single  admitted  exception 
Is  made  to  rest  turns  upon  the  overwhelming 
and  withering  character  of  the  charge  and  its 
damning  infamy  so  well  calculated  to  unman 
and  subdue  the  will  ...  of  the  falsely  ac- 
cused. It  is  evident  that  the  courts  of  Eng- 
land felt  that  even  this  exception  looked  ex- 
tremely anomalous,  and  they  strove,  while  per- 
mitting It  to  stand,  to  place  it  on  ground  unap- 
proachable by  any  other  case  of  fear  of  prose- 
cntlon,  as.  If  determined  hereafter,  it  should 
bave  no  associate  In  the  offense  of  robbery.  Our 
statutes  create  no  change  In  this  reBpect." 
(flee  III.  d,  4nfra.) 

In  Long  V.  SUte,  12  Ga.  293,  It  is  said: 
6?  T*.  K.  A. 


"Again,  threats  of  a  prosecution  amount  to 
that  violence,  by  construction,  which  consti- 
tutes the  offense  of  robbery  only  In  one  in- 
stance, and  that  is  when  the  threat  is  to  prose- 
cute for  an  unnatural  crime;  and  it  will  be- 
robbery  whether  the  party  is  guilty  or  not.  So 
abominable  is  the  crime,  and  so  destructive  la 
even  the  accusation  of  it  of  all  social  right  and 
privilege,  that  the  law  considers  that  the  ac- 
cusation is  a  coercion  which  men  cannot  resist.  . 
This  seems  to  be  the  only  case  In  which  a  threat 
to  prosecute  will  supply  the  place  of  actual* 
force."     (See  III.  d,  infra.) 

In  a  note  to  Davis  v.  State  (Tex.  Crim.  App.) 
06  Am.  St.  Rep.  794,  it  is  said  that  In  England, 
and  perhaps  this  country  in  the  absence  of  stat- 
ute, a  threatened  charge  of  sodomy  is  the  only 
threat  of  prosecution  for  a  crime  from  whlcti. 
can  be  inferred  the  fear  necessary  to  consti- 
tute the  crime  of  robbery. 

And  in  Simmons  v.  State,  41  Fla.  316,  25  Soi 
881,  it  Is  said :  "The  terror  which  would  lead 
the  person  robbed  to  apprehend  an  injury  to  , 
his  character  was  never  deemed  •sufllclent  to 
support  an  indictment  for  robbery,  except  in 
the  particular  instance  of  its  being  excited  by 
means  of  insinuations  against  or  threats  to  de- 
stroy the  character  by  accusations  of  sodomiti- 
cal  practices."     (III.  d,  infra,) 

d.  Other  threats  of  prosecution. 

No  threat  of  prosecution  for  debt,  or  for  any 
crime  except  crimen  innominatum,  is  sufllcient 
to  constitute  robbery. 

Where  three  men,  one  of  them  pretending  to 
be  a  marshal  and  authorized  to  take  a  woman's 
furniture,  threatened  to  arrest  and  take  her 
tn  custody  If  she  resisted,  and  so  prevailed  upon> 
her  to  deliver  up  to  them  property  and  furni- 
ture, the  court  sustained  the  contention  that 
the  facts  alleged  did  not  show  a  sufficient  put- 
ting in  fear  within  the  meaning  of  the  statute. 
The  court  states:  "The  rule  is  well  settled 
that  property  obtained  by  trick  or  artifice,  or 
by  threats  of  illegal  arrest,  or  criminal  proae- 
cutlon,  or  Insinuations  against  character,  ex- 
cept they  relate  to  sodomltlcal  practices,  is  not 
taken  by  'putting  in  fear'  within  the  common- 
law  definition  of  robbery;  and  we  think  the- 
same  rule  applies  to  the  offense  defined  by  our 
statute."  Judgment  of  conviction  of  robbery^ 
was  reversed.  Simmons  v.  State,  41  Fla.  316, 
25  So.  881. 

In  Britt  V.  State,  7  Humph.  45,  a  man  gave- 
up  money  to  another  solely  on  the  ground  of 
the  other's  threats  to  prosecute  him  for  hav-  ' 
lug  passed  a  $5  note  alleged  to  be  counterfeit 
The  prosecutor  testified  that  he  was  not 
alarmed  or  afraid  of  violence  at  any  time  while- 
with  prisoner,  nor  did  he  apprehend  bodily 
danger  or  injury  to  his  person.  The  court  de- 
cided that  these  facts  do  not  constitute  rob- 
bery :  and  held,  also,  that  it  was  error  to  charge- 
that  If  the  prosecutor  gave  up  his  property 
through  fear,  by  reason  of  the  defendant  mak- 
ing falsely  a  threat  to  prosecute  him  for  a 
crime,  the  punishment  of  which  would  be  con- 
finement In  the  penitentiary,  defendant  wouiit 
be  guilty  of  robbery,  but  if  the  prosecutor  ac- 
tually passed  to  the  defendant  a  counterfeit 
note,  it  would  not  be  robbery,  but  a  mere  com- 
pounding a  felony,  and  the  Jury  ought  to  ac- 
quit defendant.  The  opinion  states:  "It  has 
been  settled,  upon  much  consideration,  by  the 
Judges  of  England  in  more  than  one  case,  that 
threatening  to  prosecute  an  innocent  man  for 
any  cr'me  whatever  except  only  the  crimen  in- 
nominatum, and  by  the  fear  arising  from  such 
throit.  to  compel  the  surrender  of  money  or 
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property,  does  not  amount  to  robbery.  (See 
III.  c,  8upra.) 

In  Williams  v.  State,  12  Tex.  App.  240.  a 
man  falsely  pretending  to  be  town  marshal  ob- 
tained money  from  an  ignorant  colored  man  by 
threatening  to  arrest  and  put  him  in  Jail  for 
seiling  a  horse  without  a  license.  The  colored 
man  swore  that  he  gave  up  the  money  because 
he  was  "mighty  scared/'  but  the  court  states 
that  in  its  opinion  the  evidence  would  not  sup< 
port  an  allegation  of  taking  by  putting  in  fear 
of  life  or  bodily  injury ;  and  also  that  the  ev- 
idence would  have  to  support  a  charge  of  as- 
sault in  order  to  sustain  the  indictment,  and, 
in  view  of  the  absence  of  such  evidence,  re- 
versed the  judgment  of  conviction. 

Where  a  woman  was  compelled  to  pay  money 
by  treats  of  carrying  her  before  a  magistrate 
and  to  prison  for  not  paying  for  goods  pre- 
tended to  have  been  bid  for  by  her,  but  she  did 
not  pay  the  money  through  fear  of  any  personal 
violence,  the  court  held  that  it  was  duress,  not 
robbery,  and  stated  that  the  prosecutrix  had  a 
choice  of  difllcultles,  and  chose  to  pay  her 
money  rather  than  undergo  the  trouble  of  being 
carried  before  a  magistrate,  and  that  the  law 
4lid  not  allow  the  fear  of  being  sent  to  prison 
to  be  a  sufficient  ground  of  terror  to  consti- 
tute a  robbery ;  and  that  the  threat  of  legal  im- 
prisonment ought  not  so  to  alarm  any  mind  as 
to  induce  the  person  to  part  with  his  property. 
Rex  V.  Wood,  2  East,  P.  C.  732,  2  Leach,  C.  L. 
732,  also  cited  as  Rex  v.  Knewland. 

In  a  trial  of  an  indictment  for  robbery^ 
which  Included  the  charge  of  larceny,  the  ques- 
tion was  whether  the  prosecuting  witness  had 
voluntarily  paid  the  money  obtained  from  him, 
to  prevent  a  tnreatened  exposure  by  the  defend- 
ant of  crime,  or  whether  it  was  extorted  from 
him  bj  putting  him  in  fear  of  his  life  or  great 
bodily  injury.  A  charge  that  if  the  Jury  should 
find  that  the  prosecuting  witness  parted  with 
his  money  to  shield  himself  from  a  prosecution 
for  a  crime,  or  to  avoid  a  public  charge  of  that 
character,  this  would  not  constitute  larceny, 
was  held  proper.  Hnley  v.  State,  49  Ark.  147, 
4  S.  W.  74G.  This  case  is  of  value  here  for  the 
reason  that  If  the  above  facts  would  not  consti- 
tute larceny  they  would  not  constitute  the 
greater  crime  of  robbery. 

But  if  the  threat  to  accuse,  arrest,  or  prose- 
cute is  supplemented  by  force,  actual  or  con- 
structive, it  is  sufficient  to  constitute  robbery. 

In  McCormick  v.  State,  26  Tex.  App.  678,  9 
S.  W.  277,  the  prisoner  came  up  to  two  men  In 
•a.  city  street  at  night  with  his  hat  pulled  down 
'  and  collar  turned  up,  and,  staling  that  he  was 
iin  officer  of  the  law,  demanded  that  they  hold 
up  their  hands  or  he  would  arrest  them  for 
drunkenness.  One  of  the  men  testified  that  he 
was  very  much  alarmed,  and  through  fear 
threw  up  his  hands,  and  the  thief  took  his 
money.  The  court  stated  that  there  was  no  ev- 
idence tending  to  show  that  defendant  simply 
told  the  man  that  he  was  an  officer,  and 
by  that  means  obtained  his  money ;  but  that  the 
evidence  showed  that  he  was  also  put  In  fear. 
Judgment  of  conviction  of  robbery  was  affirmed. 

And  in  Williams  v.  State  (Tex.  Crlm.  App.) 
55  S.  W.  500,  where  a  man  Impersonated  an 
officer,  and,  accusing  two  men  of  having  coun- 
terfeit money,  demanded  that  they  deliver  up 
their  money,  and  used  a  six-shooter  to  enforce 
such  demand,  the  court  affirmed  a  conviction 
of  robbery,  stating  that,  as  the  party  used  fire 
arms  to  enforce  compliance  with  his  demands, 
and  secured  the  money  by  these  means.  It  con- 
stituted robbery ;  citing  McCormick  v.  State, 
26  Tex.  App.  678.  9  S.  W.  277. 

In  Bussey  v.  State,  71  Ga.  100,  61  Am.  Rep. 
57  L.  R.  A. 


256,  defendant  pretended  that  he  was  town 
marshal,  and  had  on  a  star  designating  the  of- 
fice. He  seized  prosecutor,  to  whom  another 
was  showing  a  trick  at  cards,  and,  upon  the 
exclamation  of  that  other,  "There's  the  mar- 
shal," pushed  prosecutor  against  the  wall, 
threatened  to  take  him  to  Jail  unless  he  paid 
him  money,  and  thus  extorted  from  him  ^8, 
which  he  said  "he  paid  to  keep  from  going  to 
Jail,  and  he  did  not  want  to  be  bothered/*  The 
court  states :  "Whilst  the  mere  arrest  of  him, 
with  the  threat  to  take  hlra  to  Jail  .  .  . 
would  not  suffice,  alone,  to  make  a  case  of  rob- 
bery, yet,  accompanied  with  this  Ill-usage  and 
violence  of  seizure,  pushing  and  holding,  it 
does,  according  to  Long  v.  State.  12  Ga.  293, 
make  such  a  case;"  and,  "whilst  the  case  on 
the  facts  may  be  close,  yet  there  is  evidence  of 
force  as  well  as  Intimidation  about  the  Jail." 
Judgment  of  conviction  of  robbery  was  affirmed. 

The  court  held  that  robbery  by  Intimidation 
under  |  4389  of  the  Georgia  Code  was  commit- 
ted in  Sweat  v.  State,  90  Ga.  815.  17  8.  E.  273, 
where  two  men,  without  a  warrant,  arrested  an- 
other whom  they  pretended  to  believe  was  a 
fugitive  from  Justice.  They  handcuffed  him, 
and  took  possession  of  his  personal  property. 
Including  a  bag  of  money,  and  took  him  some 
miles  across  the  country  to  the  home  of  one  of 
the  captors.  They  professed  to  be  keeping  the 
property  for  the  prisoner.  By  operating  on  his 
fears,  threatening  to  carry  him  to  prison,  and 
hinting  at  mob  violence,  they  Induced  him  to 
consent  that  they  might  have  $50  of  the  money 
If  they  would  allow  him  to  depart.  The  prose- 
cutor testified  that  he  was  afraid  his  captors 
were  going  to  kill  him,  so  he  complied  with 
their  proposition  and  was  allowed  to  go. 

A  well-known  and  oft-quoted  case  on  this 
point  is  Long  v.  State,  12  Ga.  293.  A  man  was 
induced  by  threats  of  shooting,  constraint  upon 
his  person,  and  threats  to  send  him  to  the  peni- 
tentiary for  a  theft  he  had  committed  In  the 
past,  to  give  a  bill  of  sale  of  a  negro  girl,  and 
almost  all  of  the  property  which  he  owned. 
The  court  states:  "So  that  threats  to  take 
one  before  a  magistrate,  or  to  prosecute  for  any 
other  offense,  or  accusations  of  other  crimes, 
although  these  may  have  the  effect  of  extort- 
ing money  or  property  from  a  person,  do  not 
make  the  transaction  a  robbery.  If,  however, 
such  threats  or  accusations  are  accompanied 
with  force,  actual  or  constructive,  and  the 
property  or  money  is  given  up  in  consequence 
of  this  force,  the  transaction  Is  robbery.  Nor 
is  the  guilt  of  the  party  accused  any  defense  to 
an  act  of  robbery.  If  property  is  extorted  by 
violence  upon  a  charge  of  larceny  or  any  other 
crime,  the  offense  is  neither  Justified  nor  miti- 
gated by  his  guilt,  nor  aggravated  by  his  In- 
nocence." The  court  affirmed  Judgment  of  con- 
viction.    (See  II L  c,  8upra.) 

Where  a  woman  was  obliged  to  pay  for  goods 
for  which  she  had  not  bid  in  an  auction  room, 
before  she  was  allowed  to  leave,  a  conviction 
of  larceny  was  had,  and  the  court  said,  by  way 
of  obiter  dictum,  that  the  facts  would  have 
proved  a  robbery  also.  Reg.  v.  McGrath.  11 
Cox,  C.  C.  347,  L.  R.  1  C.  C.  203,  37  L.  J.  M. 
C.  N.  S.  7.  21  L.  T.  N.  S.  543,  18  Week.  Rep.  119. 

In  Williams  v.  State,  51  Neb.  711,  71  N.  W. 
729,  a  man,  pretending  to  be  a  police  officer, 
accused  another  of  violating  a  gambling  ordi- 
nance, holding  him  by  the  shoulder  and  shaking 
him  a  little  at  the  time,  and  demanded  that  he 
hand  over  all  his  money  or  the  other  would 
take  him  to  the  police  station.  The  victim, 
greatly  frightened,  gave  him  all  his  money. 
The  court  held  that  the  evidence  supported  a 
charge  of  robbery  by  putting  In  fear. 
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Gascolgne's  Case,  2  East,  P.  C.  709,  bolds 
that  a  ninner  at  the  police  office,  taking  money 
out  of  tbe  band  and  pocket  of  a  prisoner  wbom 
be  bad  before  bandcuffed  and  was  conducting 
to  prison, — under  pretense  of  letting  ber  go 
home. — and  paying  for  coacb  blre  and  liquor 
wblcb  be  bad  blmself  ordered,  is  guilty  of  rob- 
bery, tbe  Jury  finding  tbat  aJl  tbls  was  done 
witb  a  felonious  design  to  get  ber  money,  al- 
tbougb  tbe  party  in  custody  bad  before  offered 
blm  tbe  money  if  be  would  let  ber  go  bome,  and 
repeated  tbe  offer  after  be  bad  taken  it  in  tbat 
manner. 

In  Merrlman  v.  Hundred  of  Cblppenbam,  2 
East,  P.  C.  709,  Merrlman  was  carrying  bis 
cbeeses  aiong  tbe  bigbway  in  a  cart,  wben  be 
was  stopped  by  a  man  wbo  insisted  on  seizing 
tbem  for  want  of  a  permit  (wblcb  was  found 
by  tbe  Jury  to  be  a  mere  pretense  for  tbe  pur- 
pose of  defrauding  tbe  owner,  no  permit  being 
necessary),  and,  after  some  dispute,  tbey  agreed 
to  go  before  a  magistrate  to  determine  tbe  mat- 
ter. Wbiie  tbey  were  gone  tbe  tblef's  confed- 
erates carried  away  tbe  goods.  Tbe  Jury  re- 
turned a  verdict  of  robbery.  Tbe  reporter  in 
a  note  says  tbat  tbls  opinion  must  bave  been 
grounded  on  tbe  consideration  tbat  tbe  first 
seizure  of  tbe  cart  and  goods  by  tbe  aggressor, 
being  by  violence  and  wbile  tbe  owner  was  pres- 
ent, constituted  tbe  offense  of  robbery. 

The  court  compares  robbery  and  extortion. 
In  People  v.  Barondess,  61  Hun,  576,  16  N.  T. 
Supp.  438,  as  follows:  "Robbery  is  tbe  un- 
lawful taking  against  tbe  will  by  means  of  force 
or  violence,  or  fear  of  Injury  Immediate  or  fu- 
ture, to  one's  person  or  property,  .  .  . 
wblle  extortion  is  tbe  obtaining  witb  consent 
by  similar  means." 

IV.  Force  used  to  obtain  property  under  color 
of  rii/ht  or  claim  of  oumeraMp. 

Wben  tbe  property  Is  taken  by  force,  actual 
or  constructive,  under  color  of  rigbt  or  claim 
of  ownership,  it  is  not  robbery.  Barnes  v. 
Slate,  9  Tex.  App.  128 ;  People  v.  Vice,  "21  Cal. 
344 :  State  t.  Hollyway,  41  Iowa,  200,  20  Am. 
Bep.  586. 

Wbere  tbe  loser  in  an  unlawful  card  game 
compels  tbe  winner  by  means  of  force  or  fear 
to  restore  tbe  money  won  from  blm,  it  is  not 
robbery.  Thompson  v.  Com.  13  Ky.  L.  Kep. 
916,  18  S.  W.  1022. 

To  tbe  same  effect  Is  Sikes  v.  Com.  17  Ky. 
L.  Rep.  1353,  34  S.  W.  902,  wbere,  under  a  sim- 
ilar state  of  facts,  a  Judgment  of  conviction  was 
reversed. 

And  People  v.  Hugbes,  11  Utab,  100,  39  Pac. 
492,  is  also  a  case  where  money  lost  by  gam- 
bling was  recovered  by  tbe  loser  by  a  putting 
In  fear,  and  tbe  court  reversed  a  Judgment  of 
€onvlction  of  robbery. 

Also,  Gant  v.  State  (Ga.)  41  S.  B.  698,  de- 
cides tbe  same  question  in  tbe  same  way,  but 
tbe  court  says,  if  tbe  winner  were  compelled 
to  surrender,  not  only  bis  winnings,  but  also 
some  of  bis  individual  money,  it  would  then  be 
robbery.  Judgment  of  conviction  of  robbery 
was  affirmed. 

Where  a  creditor  by  violence  forced  his 
debtor  to  pay  tbe  debt,  it  was  held  not  to  be 
robbery.  In  Reg.  v.  Hemmings,  4  Fost.  ft  F.  50. 

A  man  bad  given  a  note,  with  sureties,  to 
another  in  payment  of  land,  but  objected  to 
the  deed  given  him.  He  asked  to  see  the  note, 
and.  upon  getting  it  in  his  bands,  refused  to 
return  It,  and,  breaking  loose  from  the  man, 
wbo  bad  seized  him,  he  caught  up  an  ax  and 
reaching  bis  horse  got  away,  saying  tbat  the 
surety  bad  sent  blm  word  to  get  tbe  note  as  be 
^7  L.  R.  A. 


could  or  might.  Tbe  court  held  that  these  facts 
made  out  a  case  of  forcible  trespass,  but  not 
larceny  or  robbery,  as  the  act  was  done  under 
color  of  right  and  with  some  seeming  excuse 
for  it.     State  v.  Deal,  64  N.  C.  270. 

In  Rex  V.  Hall,  3  Car.  &  P.  409,  tbe  Jury 
found  tbat  a  man  bad  acted  under  a  bona  fide 
impression  tbat  wires  and  game  which  a  game 
keeper  had  found  and  appropriated  were  his 
property,  and  therefore  bis  demanding  and  ob- 
taining tbem  by  menaces  was  not  robbery. 

In  Gables  v.  SUte  (Tex.  Crfm.  App.)  68  S. 
W.  288,  there  was  evidence  that  a  saloon  keeper 
obtained  50  cents,  which  he  claimed  was  due 
him  from  another  man,  by  use  of  a  pistol ; 
other  evidence  was  to  tbe  effect  tbat  he  used 
tbe  pistol  to  defend  himself  from  apprehended 
violence.  Tbe  court  held  tbat  tbe  crime 
was  not  made  out  in  either  case,  and  reversed 
Judgment  of  conviction  of  robbery. 

In  Drlscoll  v.  People,  47  Mich.  413,  11  N.  W. 
221,  wbere  tbe  prisoner  obtained  money  from  a 
man  by  threats  and  force  wbile  somewhat  in- 
toxicated, and  the  evidence  tended  to  show  tbat 
be  claimed  the  money  as  bis  own,  tbe  court 
charged  tbe  Jury  that  if  they  thought  that  tbe 
prisoner  bad  lost  some  money,  and  honestly  be- 
lieved the  other  man  bad  taken  It,  and  tbat  he 
was  ouly  getting  back  bis  own,  be  should  be  ac- 
quitted. There  was  a  verdict  of  guilty,  wblcb 
was  affirmed  on  appeal. 

Tbe  court  pointed  out,  in  Brown  v.  State,  28 
Ark.  126,  tbat  there  was  a  dispute  as  to  tbe 
ownership  of  the  property  taken,  and  tbat  de- 
fendant claimed  it  and  went  in  open  day  to  as- 
sert his  claim  in  the  presence  of  several  others, 
and  tbat  such  circumstances  make  tbe  case  fall 
short  of  what  is  necessary  to  make  out  robl)ery. 

But  in  Crawford  v.  State,  90  Ga.  701,  17  S. 
E.  628,  tbe  court  says  It  is  for  the  Jury  to  say 
whether  a  claim  of  right  was  made  and  acted 
on  in  good  faith,  or  whether  it  was  merely  a 
pretext  resorted  to  as  cover  for  a  fraudulent 
intent. 

A  man  In  the  presence  of  a  friend  gave  an- 
other money  with  which  to  buy  a  horse  at  a 
fair,  but  afterwards  tried  to  get  the  money  back 
but  could  not.  i  On  tbe  following  day  the  friend 
asked  tbe  man  for  the  money,  and  he  refused 
to  give  it  up.  Subsequently,  this  friend  seeing 
the  man's  son  receive  some  money,  demanded 
that  he  give  It  to  him  on  account  of  tbe  money 
the  father  had  retained,  and  upon  bis  refusal 
to  do  so  the  friend  knocked  him  down,  and  at- 
tempted to  obtain  it.  It  was  held  that  there 
was  such  a  semblance  of  right  as  not  to  consti- 
tute an  assault  with  intent  to  rob.  Reg.  y. 
Boden,  1  Car.  ft  K.  396. 

y.  Force  employed  a»  a  means  of  escape  or  to 
prei^ent  a  recaption  of  property  taken  with- 
out force. 

If  the  force  or  fear  Is  employed  merely  as  a 
means  of  escape,  or  to  prevent  a  recaption  of 
property  taken  without  force,  it  does  not  con- 
stitute robbery.  State  y.  Clark,  12  Mo.  App. 
593,  Appx. 

Wbere  a  man  merely  picked  op  a  pistol  deftly 
and  suddenly,  and  walked  off  with  it,  covering 
bis  retreat  by  presenting  the  pistol  at  the  owner 
witb  a  view  to  prevent  him  from  pursuing  or 
attempting  to  recover  it,  tbe  court  held  that 
robbery  was  not  committed.  In  Jackson  v.  State, 
114  Ga.  820.  40  S.  E.  1001. 

Smith'B  Case,  1  Lewln,  C.  C.  301,  holds  that 
in  robbery  the  force  must  precede  the  theft,  oth- 
erwise it  is  a  stealing  from  tbe  person. 

And  in  Harman's  Case,  2  East,  P.  C.  736,  a 
thief  took  a  purse  from  a  man's  pocket  witb- 
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out  hiB  knowledge  until  he  saw  it  In  the  thlers 
hand  und  demanded  It,  whereupon  the  thief 
menaced  him  and  rode  away.  The  thief  was 
held  guilty  of  larceny  only,  haTing  obtained  the 
property  by  stealth,  and  the  words  of  menace 
being  used  after  the  taking. 

Uoutt  V.  State,  61  Ark.  594,  34  S.  W.  262, 
was  a  case  where  a  man  snatched  a  bill  from 
the  hand  of  another  and  handed  it  to  a  confed- 
erate, who  started  for  the  door.  The  owner  drew 
a  pistol,  and  the  thief  did  also,  and  got  away. 
The  court  reversed  a  conviction  of  robbery,  and 
stated:  "Tbere  are  numerous  cases  holding 
that  where  the  property  Is  obtained  by  arti- 
fice, trick,  or  by  merely  snatching  from  the 
hand,  and  where  the  only  display  of  force  is 
used  to  prevent  the  retaking  of  the  property  by 
the  owner,  the  crime  is  not  robbery."  (See  II. 
a,  2,  Bupra.) 

Likewise,  in  Shlnn  ▼.  State,  64  Ind.  13,31  Am. 
Bep.  110,  a  man  snatched  money  from  another 
and  ran  away,  while  a  confederate  held  the 
owner  so  that  he  could  not  pursue.  The  court 
reversed  a  conviction  of  robbery,  and  stated 
that  there  must  be  some  previous  struggle  for 
the  possession  of  the  property,  and  that  vlolenco 
or  putting  in  fear  will  not  make  a  precedent 
taking  effected  clandestinely,  or  without  vio- 
lence or  putting  In  fear,  amount  to  robbery. 
(See  II.  a,  2,  supra.) 

A  parallel  case  is  Johnson  v.  State,  35  Tex. 
Crlm.  Rep.  140,  32  S.  W.  537.  A  man  sud- 
denly snatched  money  from  another  who 
grabbed  him,  but  a  confederate  of  the  thief 
drew  a  pistol,  and  the  owner  let  the  thief  go. 
The  court  reversed  a  conviction  of  robbery,  and 
stated  that  where  no  fear  Is  excited  prior  to  the 
act  of  robbery  there  must  be  force  or  violence 
used  on  the  person  robbed,  and  that  a  mere 
snatching  is  not  sufficient  force.  (See  II.  a,  2, 
Bupra.) 

In  Rex  T.  Gnosil,  1  Car.  ft  P.  304,  a  man 
snatched  another's  watch,  after  which  a  strug- 
gle ensued  and  the  prisoner  was  secured.  The 
court  held  that  the  accused  was  guilty  of  lar- 
ceny only,  and  stated  that,  to  constitute  rob- 
bery, force  must  be  used,  either  before  or  at  the 
time  of  the  taking.     (See  II.  a,  2,  »upra,) 

This  last  case  Is  followed  in  State  v.  John, 
50  N.  C.  (5  Jones,  L.)  163,  69  Am.  Dec.  777, 
which  is  very  similar,  only  the  thief  escaped 
after  the  struggle;  but  there  is  a  dissenting 
opinion  In  which  the  Judge  said  that  the  dis- 
tinction between  a  struggle  to  escape  and  one 
to  carry  off  property  when  defendant  was  guilty 
of  both  was  too  refined  for  practical  use.  (See 
II.  a,  2,  auprck) 

A  case  where  this  rule  came  up,  but  was  held 
not  to  apply  under  the  facts,  and  conviction 
of  robbery  was  had,  is  Thompson's  Case,  3  N. 
Y.  City  Hall  Rec.  10,  where  it  was  contended 
that  the  owner  was  not  put  In  fear  until  after 
his  money  was  taken,  when  the  thief  menaced 
him,  but  the  court  held  that  it  was  for  the 
Jury  to  say  whether  acts  of  the  prisoner  Just 
previous  to  the  taking  were  not  suillclent  to  put 
the  owner  in  fear ;  or,  if  the  Jury  believed  that 
the  threats  were  made  by  tbe  thief  before  he 
had  obtained  complete  possession  of  the  money, 
Lo  would  be  guilty ;  or,  if  the  Jury  should  be- 
lieve that  the  whole  conduct  of  the  thief  was 
sufficient  to  have  induced  a  well-grounded  ap- 
prehension of  personal  danger  in  the  owner, 
then  they  should  convict.  A  verdict  of  guilty 
was  rendered. 

Another  such  case  Is  State  v.  Miller,  53  Kan. 
324,  36  Pac.  751,  where  a  man  reached  over  a 
counter  and  grabbed  the  money  in  the  money 
drawer,  and  at  the  same  time  the  owner  caught 
his  hand,  whereupon  the  thief  cut  the  owner  on 
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the  hand  with  a  knife,  causing  him  to  let  go^ 
and  so  escaped.  The  contention  was  that  the 
violence  used  by  defendant  was  merely  for  the 
purpose  of  breaking  away  from  the  owner,  and 
that  defendant  had  the  money  In  his  posses- 
sion before  the  struggle  took  place.  The  court 
stated  that  the  correctness  of  those  cases  which 
hold  that  robbery  is  not  committed  where  the 
thief  gains  peaceable  possession  of  the  property,, 
and  uses  no  violence  except  to  resist  arrest 
or  effect  escape,  is  not  questioned;  but  in  this 
case  it  cannot  be  contended  that  defendant  had 
obtained  complete  possession  of  the  money  be- 
fore using  violence,  and  that  the  violence  to 
the  person  and  the  taking  may  certainly  be  con- 
temporaneous. 

And  also  Sherman  v.  State,  4  Ohio  C.  C.  531, 
where  prisoner,  having  asked  to  take  conduct- 
or's fare  box  and  been  refused,  grabbed  it  fron» 
under  conductor's  left  arm.  Jerking  it  out,  and 
striking  conductor  across  face  and  nose,  and 
escaping,  it  is  stated  that  the  blow  struck  and 
the  taking  of  the  property  were  parts  of  the 
same  act ;  that  the  violence  was  inflicted  as  a 
means  of  getting  possession  of  the  property, 
and  that  this  case  differs  widely  from  those 
where  the  violence  used  was  after  the  property 
was  taken. 

That  an  assault  with  intent  to  rob  most  not 
be  subsequent  to  an  attempt  to  take  the  prop- 
erty is  held  in  Hansom  v.  State,  43  Ohio  St. 
376,  1  N.  E.  136.  The  opinion  states  that 
"after  the  taking  of  the  property  had  been 
abandoned  by  the  defendant,  a  struggle  to  avoid 
an  arrest  ensued.  However  violent  this  strug- 
gle. It  did  not  characterise  the  attempt  to  take 
the  diamond  stud." 

In  State  v.  Willis,  16  Mo.  App.  553,  Appx.,  it 
is  staled  that  the  fact  that  the  owner  is  fright- 
ened by  the  theft  is  immaterial  if  the  theft  was 
not  in  consequence  of  the  fright.  This  was  a 
sudden  snatching  from  the  hand  of  .the  owner 
without  violence  or  putting  In  fear. 

But  Thomas  v.  State,  91  Ala.  34,  9  So.  81. 
applies  this  doctrine  to  a  state  of  facts  where 
some  cases  draw  a  distinction.  A  man  stopped 
a  boy  carrying  a  gun,  and  entered  Into  con- 
versation with  him  in  regard  to  purchasing  it. 
The  boy  handed  it  to  the  man  on  his  request 
for  examination,  and  Informed  him  that  it  was 
loaded,  whereupon  the  man  backed  off  a  few 
feet  and  pointing  the  gun  at  the  boy  told  him  to 
run  or  he  would  shoot  him.  The  boy,  fright- 
ened, backed  off,  and  defendant  ran  away  with 
the  gun.  The  court  reversed  conviction  of  rob- 
bery, and  stated  in  the  opinion  that  if  force  Is 
relied  on  in  proof  of  the  charge  it  must  be  the 
force  by  which  another  is  deprived  of,  and  the 
offender  gains,  the  possession ;  and  that,  if  put- 
ting in  fear  is  relied  on.  It  must  be  the  fear 
under  duress  of  which  the  possession  is  parted 
with ;  that  the  taking  must  be  the  result  of  the 
force  or  fear,  and  force  or  fear  which  is  a  con- 
sequence, and  not  the  means,  of  the  taking  will 
not  suffice ;  that  violence  or  putting  in  fear,  to 
constitute  the  essential  factor  In  the  crime  of 
robbery,  must  precede  or  be  concomitant  with 
the  taking  of  the  property  from  the  possession 
of  tli«s  owner;  and  that  no  violence  or  excita- 
tion of  fear  resorted  to  merely  for  the  purpose 
of  keeping  a  possession  already  acquired,  or  of 
escaping  after  the  possession  has  been  acquired, 
will  support  the  element  of  force,  which  Is  an 
ingredient  of  this  offense. 

The  court  in  the  last-mentioned  case  over- 
rules James  v.  State,  63  Ala.  880,  where  the 
facts  are  somewhat  analogous.  Two  men  were 
traveling  together  along  the  same  road,  and 
the  articles  taken,  contained  In  a  bag,  were 
handed  by  the  owner  to  his  companion  to  be 
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carried  for  him.  They  proceeded  some  dis- 
tance in  thli  way  when  the  thief  took  a  step 
backward,  and  struck  the  owner  behind  on  hla 
neck,  knocking  him  down  and  Inaenaible,  and 
when  be  recovered  conadousness  the  thief  was 
gone  with  the  bag.  These  facts  were  decided 
to  constitute  robbery,  and  the  reasoning  of  the 
court  was  that  up  to  the  time  of  the  blow  there 
was  no  appropriation  of  these  articles  by  de- 
fendant or  denial  of  the  property  of  owner  In 
Chem  until  he  was  struck  and  knocked  down  by 
the  thief;  that  until  then  they  were  In  the 
owner's  presence  and  constructively  in  his  pos- 
session; and  that  the  violence  was  not  done 
after  the  goods  were  taken  away,  but  that  they 
were  taken  away  after  and  by  means  of  the 
violence. 

A  case  with  very  similar  facts  to  Thomas  v. 
State,  91  Ala.  34,  0  So.  81,  but  in  direct  op- 
position to  It,  is  McNeai  v.  State,  20  Ohio  L. 
J.  185,  where  a  man  went  Into  a  hardware 
store,  asked  to  see  a  revolver,  and,  when  shown 
one,  loaded  it,  and  pointing  it  at  the  clerk, 
tacked  out  of  the  store  with  It.  In  a  very  brief 
decision  the  court  holds  that  this  was  robbery 
notwithstanding  the  revolver  was  peaceably 
given  the  defendant  and  there  were  no  violent 
acta  until  after  he  had  obtained  it,  and  thus 
seems  to  follow  the  doctrine  of  James  v.  State, 
63  Ala.  880,  and  is  contrary  to  the  general  doc- 
trine. 

Likewise,  in  People  v.  Glynn,  54  Hun,  832,  7 
N.  Y.  Supp.  555,  Affirmed  in  123  N.  Y.  631,  25 
N.  B.  953,  referred  to  more  at  length  under  II. 
t>,  Bupra,  the  opinion  states  that,  although  the 
thief  may  have  procured  possession  of  the  prop- 
erty of  another  without  force  or  violence,  the 
removal  of  the  property  from  the  presence  of 
that  other  with  force  and  violence  constitutes 
robbery. 

Another  case  similar  to  People  v.  Glynn,  trat 
which  goes  farther,  and  seems  to  be  a  variation 
of  the  general  rule,  is  State  v.  Trexler,  4  N.  C. 
<2  Car.  Law  Repos.)  90,  6  Am.  Dec.  558,  where 
a  man  dropped  a  bank  note,  which  another 
picked  up,  and  there  was  then  a  struggle  for 
Its  possession,  which  resulted  in  the  thlefs  re- 
taining it  and  running  out  of  the  room.  The 
Indictment  and  conviction  were  for  forcible 
trespass,  and  It  was  contended  that  the  crime 
was  either  larceny  or  robbery  which  would 
merge  the  trespass^  but  the  court  held  that, 
the  tank  note  not  being  a  subject  of  larceny, 
no  felony  could  ta  committed  to  extinguish  the 
trespass.  But  the  court  reasoned  that,  sup- 
posing the  note  a  proper  subject  of  larceny,  the 
seising,  the  scuffle,  and  the  carrying  away  were 
one  continuing  transaction ;  that,  if  a  thief  pri- 
vately took  money  from  a  man  and  put  It  in  his 
pocket,  and  when  he  attempted  to  take  It  out 
aga<n  tbo  owner  seized  his  band,  upon  which  a 
scuffle  took  place,  and  the  owner  was  overpow- 
ered. It  would  ta  robbery ;  and  that  In  this  case, 
if,  during  the  scuffle,  the  owner  had  caught  hold 
of  the  bill,  and  then  been  overcome  or  intimi- 
dated. It  would  be  robbery,  and  that  If  an  ac- 
tual touching  of  the  note  were  essential  to  the 
regaining  possession  (which  the  court  by  no 
means  thought  necessary),  that  the  Jury  had 
ample  means  to  presume  It  from  the  circum- 
stances, and  should  have  teen  so  Instructed. 
And  the  court  makes  the  extreme  proposition 
that  while  snatching  anything  unawares  Is  not 
considered  a  taking  by  force,  yet,  if  there  is  a 
struggle  to  keep  it,  the  taking  is  a  robbery; 
but  says  that  this  distinction  steers  clear  of 
cases  like  the  one  where  a  purse  was  stealthily 
taken,  and  upon  the  owner's  discovering  It  In 
the  hands  of  the  thief  and  demanding  it  the 
thief  threatened  to  puU  his  house  from  over 
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his  head  if  he  said  anything  about  it,  and  rode 
off,  which  was  hold  not  to  be  robbery. 

At  the  conclusion  of  the  opinion  in  People  v. 
McGlnty.  24  Hun,  62,  referred  to  more  fully 
under  II.  a,  2,  supra,  where,  after  a  man  had 
knocked  a  purse  out  of  another's  hand,  he  seized 
him  i  .id  put  him  out  doors,  oni  of  ihe  judges 
who  concurred  in  a  decision  reversing  convic- 
tion of  robbery  states  that  the  decision  should 
not  te  deemed  conclusive  as  to  whether  the 
seizure  of  complainant  and  forcibly  putting  him 
out  might  not  In  a  new  trial  furnish  the  element 
of  force  or  fear  necessary  in  robbery. 

In  a  brief  memorandum  of  State  v.  Cunning- 
ham, 13  Mo.  App.  576,  Appx.,  It  Is  said  that 
property  taken  from  a  person  and  carried  away 
Is  robbery,  although  violence  be  used  after  the 
deportation  to  prevent  an  arrest.  Apparently 
this  case  Is  a  violation  of  the  rule,  but  it  Is  not 
further  reported. 

VI.  Deciaiona  under  special  statutes. 

Under  Texas  Penal  Code,  art.  723  [857],  pro- 
viding that  "If  any  person,  by  threatening  to 
do  some  Illegal  act  injurious  to  the  character, 
person,  or  property  of  another,  shall  fraudu- 
lently Induce  the  person  so  threatened  to  de- 
liver to  him  any  property  with  Intent  to  ap- 
propriate the  same  to  his  own  use,"  he  shall  be 
guilty  of  robbery,  it  was  held  In  Davis  v.  State, 
37  Tex.  Crlm.  Rep.  47,  38  S.  W.  792,  that  the 
act  threatened  must  be  illegal ;  and  that  a 
threat  to  accuse  a  person  of  an  offense  and  pros- 
ecute him  therefor  when  such  person  Is  guilty 
of  such  offense  was  not  a  threat  to  do  an  il- 
legal act,  and  was  not  robbery  under  the  above 
statute.  A  Judgment  of  conviction  was  re- 
versed. 

Where  a  man  cocked  a  pistol  and  pointed  It 
at  another  and  thus  obtained  his  money  it  was 
held  a  taking  by  assault  or  violence,  or  by  put- 
ting In  fear  of  life  or  bodily  Injury,  under  art. 
722  [8561,  and  not  a  taking  under  art.  723 
[857]  (the  provisions  of  which  are  set  out  in 
the  preceding  paragraph).  Coffelt  v.  Sute,  27 
Tex.  App.  608,  11  S.  W.  639. 

United  States  v.  Hare,  2  Wlieeler,  C.  C.  283, 
Fed.  Cas.  No.  15,304,  Is  an  exhaustive  case 
which  holds  that  stopping  a  carrier  in  the  high- 
way and  demanding  the  surrender  of  the  mall, 
at  the  same  time  showing  weapons  calculated 
to  take  his  life,  such  as  pistols  or  dirks,  and 
thus  putting  liim  in  fear  of  his  life  and  obtain- 
ing possession  of  the  mail  against  his  will,  Is 
sufficient  under  act  April  30,  1810,  |  19,  au- 
thorizing conviction  for  robbery  of  the  malls 
if  the  offender  shall  wound  the  person  having 
custody  thereof,  or  put  his  life  in  Jeopardy  by 
the  use  of  dangerous  weapons. 

This  case  is  cited  and  followed  In  United 
States  V.  Wilson,  Baldw.  78,  Fed.  Cas.  No.  16,- 
730,  where  defendants  were  Indicted  under  act 
March  3,  1825,  |  22.  for  robbing  the  mall  of 
the  United  States  by  the  use  of  dangerous 
weapons  and  putting  the  life  of  the  carrier  In 
Jeopardy.  It  was  held  that  "Jeopardy,"  as 
used  In  this  section,  means  a  well-grounded  ap- 
prehension of  danger  to  life  in  case  of  refusal 
or  resistance ;  and  that  it  Is  not  necessary  that 
the  danger  should  exist  at  the  moment  of  giv- 
ing up  the  mall,  if  it  ceased  in  consequence  of 
the  driver's  submission  from  a  reasonable  fear 
of  his  life  if  he  resisted  or  refused;  also  that 
pistols  are  dangerous  weapons  within  the  mean- 
ing of  the  statute,  and  are  presumed  to  be 
chargf^d  until  the  contrary  is  proved.  Convic- 
tion was  affirmed. 

United  States  v.  Wood,  3  Wash.  C.  C.  440, 
Fed.  Cas.  No.  16,756,  holds  that  a  sword  or  pis- 
tol, by  means  and  through  terror  of  which  a 
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carrier  Is  robbed  of  the  malls,  Is  a  dangerous 
weapon  wftbin  the  meaning  of  the  19th  section 
of  the  postofflce  law  (4  Laws  U.  S.  N.  E.  297), 
requiring  the  putting  of  the  life  of  the  carrier 
in  Jeopardy  by  the  means  of  dangerous  weapons 
to  constitute  the  offense,  although  it  was  not 
drawn  or  pointed  at  the  breast  of  the  driver  at 
the  time. 

And  in  Com.  y.  Martin,  17  Mass.  359,  it  was 
held  that  if  the  robber  shall,  being*  armed  with 
a  dangerous  weapon,  make  an  assault  with  In- 
tent to  kill  or  malm  if  It  shall  be  necessary  to 
effect  his  purpose,  the  offense  is  complete  un- 
der Stat.  1818,  chap.  124,  |  1,  which  enacts 
that  If  any  person  shall  commit  an  assault  upon 
another,  and  shall  take  from  his  person  any 
property  which  may  be  the  subject  of  larceny, 
being  at  the  time  armed  with  a  dangerous 
weapon,  with  intent  to  kill  or  malm  the  person 
80  assaulted,  or,  being  armed  as  aforesaid, 
shall  actually  strike  or  wound  the  person  so  as- 
saulted and  robbed,  every  person  so  offending 
suffer  punishment  of  death. 

An  indictment,  under  Rev.  Stat.  chap.  125,  f 
13,  which  alleges  that  the  prisoner  assaulted 
the  prosecutor  and  struck  and  wounded  him 
while  armed  with  a  dangerous  weapon,  was 
held  in  Com.  v.  Gallagher,  6  Met.  565,  not  to 
be  proved  as  to  the  wounding  by  evidence  of  a 
■light  scratch  on  prosecutor's  face  which  rup- 
tured the  cuticle  only,  without  separating  the 
whole  skin,  nor  as  to  the  striking  by  evidence 
that  prisoner  put  his  arms  around  prosecutor 
and  threw  him  to  the  ground  and  held  him 
there.  The  statute  referred  to  enacts  that  If 
any  person  shall  assault  and  rob  another  of 
any  property  which  may  be  the  subject  of  lar- 
ceny, being  armed  with  a  dangerous  weapon 
and  with  Intent  If  resisted  to  kill  or  maim  the 
person  robbed,  or  If  being  so  armed  he  shall 
wound  or  strike  the  person  robbed,  he  shall 
suffer  punishment  of  death. 

And  In  Com.  v.  Mowry,  11  Alien,  20,  it  was 
held  not  necessary  to  aver  or  prove  that  the 
wounding  or  striking  was  done  with  a  danger- 
ous weapon,  under  Gen.  Stat.  chap.  160,  {  22, 
which  enacts  that  whoever  assaults  another 
and  feloniously  takes  from  his  person  property 
which  may  be  the  subject  of  larceny,  being  at 
the  time  armed  with  a  dangerous  weapon  with 
Intent,  if  resisted,  to  kill  or  malm  the  person 
robbed ;  or,  being  so  armed,  wounds  or  strikes 
the  person  robbed, — shall  be  punished  by  im- 
prisonment in  the  state  prison  for  life. 

Hill's  Anno.  Laws  (Or.)  |  1741,  provides 
that  it  shall  be  robbery  If  any  person,  being 
armed  with  a  dangerous  weapon,  shall  assault 
another  with  intent,  if  resisted,  to  kill  or 
wound,  and  shall  take  any  property  from  them. 
And  in  State  v.  Carlson,  39  Or.  19,  62  Pac. 
1016,  it  Is  held  sufllclent,  under  this  statute, 
where  one  pointed  a  loaded  Winchester  rifle, 
within  shooting  distance,  at  another,  and  by 
that  means  obtained  property  from  him. 

But  in  Reg.  v.  Norton,  8  Car.  ft  P.  671,  where 
the  prisoner  said  to  prosecutor,  "If  you  do  not 
assist  me  I  will  say  you  took  indecent  liberties 
with  me  some  time  ago," — It  was  held  that  the 
charge  was  not  sufficiently  specific  to  support 
conviction  under  special  statute,  7  Wm.  IV., 
and  1  Vict.  chap.  87,  |  4,  relating  to  robbery, 
which  enacts  that  whoever  shall  accuse,  or 
threaten  to  accuse,  any  person  of  committing, 
or  attempting  to  commit,  an  abominable  crime, 
with  a  view  to  extort  money  from  him,  and 
shall  so  extort  money,  shall  be  guilty  of  felony. 
(See  this  case  further,  under  IIL  c,  aupra.) 

See  also  Sweat  v.  State,  90  Ga.  315,  17  S.  B. 
273.  under  III.  d,  $upnk 
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Til.  MiBccUaneou4  easea. 

If  the  force  or  fear  Is  the  operative  cause  of 
the  delivery  of  the  property,  although  it  wss 
not  delivered  at  the  time  such  force  or  fear  was 
used,  it  is  robbery,  as  in  Ashworth  v.  State.  31 
Tex.  Crlm.  Rep.  419,  20  S.  W.  982,  where  a 
store  keeper  through  fear  was  compelled  by  de- 
fendant to  promise  to  do  up  certain  goods  In 
packages  for  delivery  to  him,  and  defendant 
left  the  store  and  sent  his  confederate  after  the 
goods,  a  conviction  was  affirmed. 

If  one  avails  himself  of  a  state  of  terror  into 
which  he  has  put  another  by  force,  actual  or 
constructive,  to  obtain  property  from  his  pos- 
session, it  is  robbery,  although  that  was  not 
the  original  Intention  with  which  the  force  was 
exerted,  as  in  Rex  v.  Blackham,  2  East,  P.  C. 
711,  where  a  woman  offered  a  man  money  to 
desist  from  an  attempt  to  commit  rape,  which 
he  took  but  continued  to  treat  her  with  violence 
until  the  approach  of  another  person. 

And  where  a  negro  had  assaulted  a  white 
woman  with  the  same  Intention,  and  she  in- 
duced him  to  release  her  by  promising  to  glv» 
him  money,  which  she  afterwards  did.  It  was 
held  robbery,  in  State  v.  Nathan,  5  Rich.  L.  219. 

Likewise,  in  Hope  v.  People,  83  N.  Y.  425, 
38  Am.  Rep.  460,  where  robbers  by  vlplenoe  and 
putting  iu  fear  compelled  a  Janitor  to  disclose 
the  combination  of  a  bank  safe,  and  at  the  same 
time  took  a  bunch  of  keys  from  a  table  in  his 
presence,  they  were  afterwards  convicted  of  a 
robbery  of  the  keys,  for  the  court  stated  that 
they  had  availed  themselves  of  the  state  of  ter- 
ror into  which  they  had  put  the  Janitor  In  ex- 
tortlng  from  him  the  secret  of  the  combination,, 
to  enable  them  to  take  the  keys  also. 

In  State  v.  Johnson,  111  Mo.  578,  20  S.  W» 
302,  where  a  man  held  the  victim  In  one  room 
while  a  woman  took  property  from  a  trunk  in 
an  adjoining  room,  the  court  held  that  if  the 
man  was  guilty  at  all  it  was  by  reason  of  a  con- 
spiracy between  him  and  the  woman,  and  that 
an  instruction  which  authorized  a  verdict  of 
guilty  without  proof  of  a  conspiracy  or  con- 
certed action  was  error. 

Where  a  man  stepped  from  behind  a  tree  and 
demanded  another's  money  upon  a  threat  to 
bhoot,  and  leveled  what  the  other  thought  was 
a  pistol  at  him,  but  what  Was  in  reality  only  a 
knife,  the  court  held  that  putting  in  fear  was 
sufficiently  proved,  but  reversed  conviction  on 
another  point.  State  ▼.  McLain,  159  Mo.  340, 
60  S.  W.  736. 

Pendy  v.  State,  84  Tex.  Crim.  Rep.  643,  31 
S.  W.  647,  affirmed  a  conviction  of  robl)ery 
where  the  prosecutor  testified  that  he  did  not 
know  whether  he  was  in  fear  of  death  or  serious 
bodily  injury  or  not,  when  a  pistol  was  pre- 
sented at  his  head  and  his  money  taken,  but 
that  defendant  would  not  have  gotten  the 
money  but  for  the  pistol.  And  it  was  con- 
tended that.  In  order  to  constitute  robbery,  the 
assaulted  party  must  be  placed  In  fear  of  death 
or  serious  bodily  injury,  but  the  court  held 
that  it  may  also  be  consummated  by  assault  or 
violence  as  well  as  by  putting  in  fear  of  death 
or  bodily  injury. 

Where  persons  participated  in  a  search  of 
premises  and  seisurefl  made  under  a  warrant 
which  was  technically  insufficient,  a  charge  of 
robbery  cannot  be  sustained,  although  they 
acted  m  excess  of  the  authority  which  the  war- 
rant gave.     Re  Lewis,  83  Fed.  159. 

The  taking  must  be  accompanied  with  a 
felonious  Intent  In  order  to  constitute  robbery ; 
and  so,  where  a  pistol  was  snatched  by  a  map 
to  prevent  its  being  used  against  him,  and  with- 
out at  the  time  intending  to  steal  it,  the  sub^ 
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■equenf  carrylnir  away  of  It  would  not  be  rob- 
bery ;  but  such  Intent  in  a  question  for  the  Jury. 
Jordan  v.  Com.  25  Gratt.  943. 

VIII.  R^umS. 

The  force  sufficient  to  constitute  robbery  may 
be  actual,  consisting  of  violence  Inflicted  di- 
rectly on  the  person  robbed,  or  constructive,  be- 
in^  anything  which  produces  fear,  sufficient  to 
prevent  resistance  or  overcome  and  render  im- 
possible the  free  exercise  of  the  will. 

Constructive  force  includes  fear  of  Injury  to 
a  person,  his  property  or  character,  or  fear  of 
bodily  injury  to  the  members  of  his  family  or 
someone  in  his  presence.  The  injury  may  be 
threatened  to  be  inflicted  at  some  future  time; 
and  if  the  property  is  not  delivered  at  the  time 
of  the  threat,  but  afterwards,  under  a  contin- 
uing sense  of  fear,  it  is  robbery.  It  also  In- 
cludes a  demand  made  with  such  demonstra- 
tions of  force  and  numbers  as  to  render  resist- 
ance useless.  A  threat  of  prosecuiion  or  arrest 
for  any  crime  except  crimen  innominatum  Is 
not  sufficient,  unless  such  threat  is  supple- 
mented by  force:  but  a  threat  to  accuse  of 
crimen  innominatum  is  robbery,  whether  the 
person  accused  is  guilty  of  such  crime  or  not. 
If  the  money  or  property  was  parted  with,  not 
through  fear  of  loss  of  character,  or  position, 
but  for  the  purpose  of  prosecuting  the  extorter, 
It  is  not  robbery.  In  a  few  of  the  old  English 
cases  of  this  nature  It  was  held  that  there  must 
also  be  some  constraint  upon  the  person  in  con- 
nection with  this  threat;  but  later  cases  hold 
to  the  contrary. 

Obtaining  money  from  a  woman  by  threaten- 
ing  to  accuse  her  husband  of  an  indecent  as- 
■aalt  does  not  constitute  the  offense.  The 
coarts  look  with  marked  disfavor  upon  any  at- 
tempt to  extend  this  doctrine  that  a  threat  to 
accuse  of  crimen  innominatum  constitutes  rob- 
bery to  threats  of  accusation  of  other  crimes, 
bat  with  one  accord  uphold  the  exception  thus 
made. 

Where  actual  force  la  used,  as  In  cases  of 
■natch ing,  if  there  is  any  resistance,  however 
alight,  and  that  resistance  is  overcome,  it  is 
robbery,  but  the  great  weight  of  authority  is 
to  the  effect  that  If  the  property  Is  taken  with- 
oat  resistance,  or  so  suddenly  as  not  to  allow 
time  to  make  resistance,  it  is  not  robbery.  Two 
cases  which  seem  to  be  exceptions  to  this  rule 
are  State  v.  Carr,  48  Iowa,  418,  and  Davis  v. 
Com.  21  Ky.  L.  Uep.  1205,  54  S.  W.  959,  and 
tbey  are  the  only  cases  which  would  bear  out 
tbe  decision  in  Jomes  v.'  Com.  State  v.  Carr  is 
not  cited,  either  by  counsel,  or  in  the  opinion, 
and,  with  the  exception  of  Davis  v.  Com.,  the 
cases  which  are  cited  are  ones  where  there  was 
more  than  a  simple  snatching, — either  resist- 
ance on  the  part  of  the  owner,  or  a  taking  with 
actual  force  but  without  knowledge  of  person 
robbed, — and  therefore  Jones  v.  Com.  goes  far- 
ther than  the  cases  cited  to  sustain  it  except 
Davis  V.  Com.,  and  those  two  cases,  with  State 
T.  Carr,  seem  to  be  exceptions  to  the  prevailing 
doctrine. 

If  tbe  property  is  attached  to  the  person  in 
anch  a  manner  as  to  afford  resistance,  as  an 
earring  In  the  ear  or  watch  cord  around  the 
neck,  the  sudden  snatching  of  it  Is  held  rob- 
bery with  a  few  exceptions.  And  it  is  held  a 
taking  by  actual  force  If  property  is  taken  from 
tbe  owner  unawares  while  he  is  being  pushed, 
pulled,  or  jostled  for  the  purpose  of  diverting 
bis  attention. 

Property  taken  by  force,  either  actual  or  con- 
structive, where  there  is  color  of  right  or  claim 
of  ownership  is  not  robbery ;  but  it  Is  for  the 
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jury  to  say  whether  such  claim  is  not  a  cover 
for  a  fraudulent  intent. 

If  the  force  or  fear  is  employed  merely  as 
a  means  of  escape  or  to  prevent  a  recaption  of 
property  taken  without  force,  and  Is  not  the 
operative  cause  of  the  delivery  of  the  goods,  it 
is  not  robbery,  although  People  v.  Glynn,  54 
Hun,  832.  7  N.  Y.  Supp.  555,  Affirmed  in  123 
N.  Y.  631,  25  N.  E.  953,  holds  that,  even  if 
the  thief  procured  possession  of  the  goods  with- 
out force,  nevertheless  the  removal  of  them 
from  the  presence  of  the  owner  with  force  con- 
stitutes robbery  ;  and  State  v.  Trexler,  4  N.  C. 
(2  Car.  Law  Repos.)  90.  6  Am.  Dec.  558,  Is 
another  case  bearing  the  same  way.  James  v. 
Stale.  53  Ala.  380,  held  that  where  the  prop- 
erty was  being  carried  for  the  owner  by  the 
thief,  who,  while  it  was  thus  in  his  possession, 
struck  tbe  owner  a  blow  which  rendered  him 
unconscious,  and  made  off  with  the  property, 
it  was  robbery,  but  Thomas  v.  State,  91  Ala. 
34,  9  So.  81,  on  analogous  facts,  squarely  over- 
rules this  decision.  McNeal  v.  State.  29  Ohio 
L.  J.  185,  with  very  similar  facts  to  Thomas 
V.  State,  follows  James  ▼.  State.  But  these 
last  three  are  all  cases  where  a  distinction 
might  fairly  be  made. 

Although  the  line  is  very  flnely  drawn,  nev- 
ertheless, the  authorities  with  a  very  few  ex- 
ceptions agree  that  the  force  necessary  to  con- 
stitute robbery  is  force  with  a  felonious  Intent 
however  exerted,  which  overcomes  resistance, 
however  slight,  and  that  where  there  is  no  re- 
sistance there  Is  no  robbery.  And  as  to  con- 
structive force,  it  is  anything  which  produces 
fear  sufficient  to  suspend  the  power  of  resist- 
ance and  prevent  the  free  exercise  of  the  will. 

M.  M.  M. 


L.  P.  FOREMAN,  Admr.,  etc.,  of  H.  W, 
Lewis,  Deceased,  Appt., 
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1.  Tbe  Qn  est  Ion  ivbetber  or  not  a  pe-> 
tltlon  to  recover  damages  for  injuries 
to  the  person  and  for  wrongful  death,  to 
which  a  demurrer  was  sustained,  states  a 
cause  of  action,  may  be  reviewed  on  appeal, 
although  the  causes  of  action  were  improp- 
erly joined,  where  no  motion  to  require 
plaintiff  to  elect  on  which  he  would  proceed 
was  made. 

a.  Tbe  master  owes  no  duty  to  protect 
bis  ser-vaut  from  the  criminal  violence  of 
a  mob  of  strikers;  hence  no  liability  is  im- 
posed upon  him  for  death  resulting  from  such 
violence  by  a  statute  making  him  liable  for 
death  resulting  from  injuries  Inflicted  by  hta 
negligence  or  wrongful  act. 

3.  A  cause  of  action  against  a  maater 
for  Injuries  Inflicted  on  a  servant  by 
a  ntob  of  strikers  does  not  survive  the  serv- 
ant's death,  under  a  statute  providing  that 
no  action  for  personal  injury  shall  die  with 
the  person  except  actions  for  assault,  etc. 

4.  Breacla  of  contract  by  a  n&aater  to 
furnish  protection  to  bis  servant 
front  violence  of  a  mob  of  strikers  will 
not  give  a  right  of  action  under  statutes 
making  the  master  liable  for  the  death  of  the 


Note. — As  to  carrier's  liability  for  assault 
upon  passenger  by  strikers,  mob,  or  third  per- 
sons, see  note  to  Fewinga  v.Mendenhall  (Minn.) 
55  L.  B.  A.  713. 
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servant  through  his  negligence  or  wrongful 
act,  and  providing  that  actions  for  Injury 
to  the  person,  except  by  assault,  shall  not 
abate  on  the  death  of  the  person  injured. 

(March  5,  1902). 

APPEAL  by  plaintiff  from  a  judgement  of 
the  Circuit  Court  for  Ohio  County  in 
favor  of  defendant  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.    Affirmed, 

The  facts  are  stated  in  -the  opinion. 

Messrs.  W.  H.  Yoat  and  Olenn  A 
Sinso  for  appellant. 

Mr,  F.  M.  Saokett,  with  Messrs, 
Sweeney,  Ellia,  A  Sweeney,  for  appellee: 

The  administrator  has  no  right  to  sue. 

Injuries  from  which  death  ensues,  no 
matter  from  what  source  or  by  what  cause 
they  may  have  been  inflicted^  are  not,  and 
never  were,  the  subject  of  a  civil  action  for 
•damages  at  the  common  law. 

It  requires  a  statute  to  furnish  such  right 
in  any  case,  and  such  statute,  being  in  dero- 
gation of  the  common  law«  must  ^  strictly 
construed. 

Eden  v.  Lewington  d  F,  R,  Co.  14  B.  Mon. 
204;  O'Donoghue  v.  Akin,  2  Duv.  478;  Da- 
vis y.  Justice,  31  Ohio  St.  359,  27  Am.  Rep. 
£14;  Mobile  L.  Ins.  Co,  y.  Brame,  95  U.  S. 
754,  24  L.  ed.  580. 

The  Kentucky  statutes  give  no  right  of 
action. 

The  petition  states  that  a  contract  was 
made  and  broken,  and  to  recover  damages 
for  its  breach  this  action  is  prosecuted. 

Every  case  in  which  an  action  to  recover 
damages  for  loss  of  life  is  allowed  will  be 
found  in  S§  4,  6,  and  6,  Ky.  Stat. 

The  object  of  the  statute  under  which 
this  action  was  brouf^ht  is  to  give  a  cause  of 
action  only  where  injuries  are  occasioned 
by  negligence. 

Chiles  V.  Drake,  2  Met.  (Ky.)  146,  74 
Am.  Dec.  406. 

There  can  be  no  such  thing  as  a  case  of 
negligent  injury  to  one  person  by  another; 
nor  can  the  acts  of  one  causing  injury  to 
another  be  deemed  wrongful  in  the  absence 
of  a  legal  duty  on  the  part  of  the  person  in- 
flicting the  injury  to  take  care,  and  a  cor- 
responding right  on  the  part  of  the  person 
injured  to  be  protected. 

0*Callaghan  v.  Cronan,  121  Mass.  114. 

Before  it  can  be  said  that  a  case  falls 
within  the  scope  of  the  statute  there  must 
be  a  particular  relationship  between  the 
party  causing  the  injury  and  the  party  in- 
jured. 

No  duty  is  considered  in  law  except  a  le- 
gal duty,  and  all  legal  duties  exist  from  im- 
plication of  law. 

Wharton,  Neg.  S  24 ;  16  Am.  &  Eng.  Enc. 
Law,  p.  410,  and  note. 

The  right,  on  one  hand,  and  the  corre- 
sponding duty,  on  the  other,  in  every  case 
where  an  action  for  tort  can  be  maintained 
for  negligent  injury,  exists  independent  of  a 
contract,  even  though  the  injury  may  have 
grown  out  of  the  breach  of  a  contract. 

Cooley,  Torts,  5§  2,  3;  Bishop,  Non-Con- 
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tract  Law,  (18  74-76;  Brown  t.  Chicago,  M. 
d  St.  P.  R.  Co.  54  Wis.  342,  41  Am.  Rep.  41, 
11  N.  W.  356,  911. 

Actionable  negligence  is  the  inadvertent 
failure  of  a  legally  responsible  person  to  use 
ordinary  care,  under  the  circumstances,  in 
observing  or  performing  a  non-contractual 
duty  implied  oy  law,  which  failure  is  the 
proximate  cause  of  the  injury  to  a  person 
to  whom  the  duty  is  due. 

The  contract  recited  in  the  petition  is 
void  because  against  public  policy. 

To  have  carried  out  the  agreement  would 
have  compelled  appellee  to  employ  an  armed 
force,  the  scope  of  whose  duty  would  have 
been,  if  the  necessity  required  it,  to  kill  all 
those  who  might  interfere  with  appellant^s 
intestate  while  in  the  employ  of  appellee. 

When  a  plaintiff  seeks  to  enforce  an  exec- 
utory contract,  or  to  recover  damaf^  for  its 
breach,  if  it  appears  that  the  consideration 
of  the  contract  involves  the  violation  of  a 
penal  law  the  courts  will  declare  the  con- 
tract void,  and  refuse  to  aid  in  its  enforce- 
ment, whether  its  illegality  is  pleaded  or 
not. 

Beach,  Modern  Law  of  Contracts,  §  1445; 
Keith  v.  Fountain,  3  Tex.  Civ.  App.  391,  22 
8.  W.  191;  Oscanyan  v.  Winchester  Repeat- 
ing Arms  Co.  103  U.  S.  261,  26  L.  ed.  539; 
Ormerod  v.  Dearman,  100  Pa.  561,  45  Am. 
Rep.  391;  Bowman  ▼.  Phillips,  41  Kan.  364, 
3  L.  R.  A.  631,  21  Pac.  z30. 

If  the  cause  of  action  arises  e»  turpi 
causa,  or  from  a  transgression  of  a  positive 
law  of  the  land,  then  the  courts  say  such 
cause  of  action  cannot  be  successfully  main- 
tained. 

2  Kent,  Com.  p.  467;  2  Starkie,  Er.  86; 
Mitchell  V.  Vamce,  5  T.  B.  Mon.  528,  17  Am. 
Dec.  96;  Hardesty  v.  Taft,  23  Md.  512,  87 
Am.  Dec.  584;  Hutchen  v.  Gibson^  1  Bush, 
27L 

The  earlier  English  cases  did  not  recoff- 
nize,  but  condemned,  strikes.  But  the  moa- 
ern  doctrine  in  this  country  and  in  England 
is  to  the  effect  that  workingmen  possess  the 
right  to  quit  work,  either  singly  or  in  a 
body,  provided  only  they  do  not  intei*fere 
with  the  rights  of  others. 

iState  V.  Donaldson,  32  N.  J.  L.  151,  90 
Am.  Dec.  649. 

The  agreement  stated  in  the  petition  ia 
ultra  vires. 

27  Am.  &  Eng.  Enc.  Law,  p.  354,  and  note 
1;  Beach,  Modern  Law  of  Contracts,  §  980. 

The  contract  sued  on  is  void  because  it  ia 
an  undertaking  to  answer  for  the  misdoing 
of  another. 

The  contract  is  void  for  want  of  power  to 
make  it. 

Beach,  Modern  Law  of  Contracts,  §  1443; 
3  Am.  &  Eng.  Enc.  Law,  p.  869. 

The  contract  is  Void  for  want  of  consid- 
eration. 

Brandt  Suretyship  &  Guaranty,  SS  6,  7| 
Beach,  Contr.  §  505. 

Paynter,  J.,  delivered  the  opinion  of  the 
court : 

The  appellee  is  a  corporation  engaged  in 
the   business   of  mining  and   selling  ooaL 
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The  intestate,  H.  W.  Lewis,  was  a  coal 
miner.  While  in  the  employ  of  the  appel- 
lee he  received  injuries  from  the  effects  of 
which  he  died.  Tnis  action  was  brought  to 
recover  damages  resulting  from  the  inju- 
ries received.  Omitting  formal  parts,  the 
petition  reads  as  follows:  "(3)  That  in 
May,  1898,  it  had  in  its  employment  a  large 
number  of  miners  and  mine  laborers,  all  of 
whom  were  members  of  a  secret  organiza- 
tion called  the  'Miners'  Union,'  and  were  on 
that  account  known  and  designated  as 
^onion  men,'  in  contradistinction  to  miners 
ajid  mine  laborers  who  were  not  members 
thereof,  and  who  were  designated  'nonunion 
men.'  About  this  time  these  union  miners 
became  dissatisfied  with  the  management  of 
the  defendant's  mines,  or  with  the  amount 
of  wages  they  were  being  by  it  paid  for  their 
services,  and  left  its  employment  on  a 
strike;  refusing  not  only  to  work  them- 
selves, but  to  permit  others  to  work  at,  in, 
or  about  these  mines,  until  their  differences 
with  the  defendant  corporation  could  be  ad- 
justed. So  openly  and  to  such  an  extent 
did  they  show  their  determination  that  no 
one  should  be  employed  to  fill  their  places 
in  or  about  the  mines,  that  they  publicly  and 
boldly  threatened  to  take  the  life  of  any 
man  or  men  who  should  come  there  and  at- 
tempt to  do  any  character  of  work  for  the 
defendant.  These  threats,  and  the  conse- 
quent danger  to  any  nonunion  men  who 
should  attempt  to  work  there  for  the  de- 
fendant, were  well  known  to  it,  its  superin- 
tendent and  agents.  Shortly  after  ^his 
strike  was  inaugurated,  the  defendant  at^ 
tempted  to,  and  did,  hire  the  services  of  a 
large  number  of  nonunion  men,  and  brought 
them  to  its  said  mines,  in  order  with  them 
to  carry  on  its  business;  but  these  men 
were,  with  threats  of  violence  and  force, 
frightened  from  their  labor  and  driven  from 
the  place.  These  facts  were,  as  a  matter  of 
course,  well  known  to  and  by  the  defendant 
and  its  agents,  as  at  this  time  the  locality  of 
the  mines  was  under  the  domination  of  the 
strikers,  and  men  who  attempted  to  work  or 
labor  for  the  defendant  were  intimidated 
and  awed  into  a  submission  to  their  com- 
mands and  behests.  This  soon  left  the 
mines  in  a  bad  and  dangerous  condition,  as 
the  rising  of  the  waters  therein,  and  their 
^eat  need  of  being  pumped  out  and  drained, 
was  rendering  them  valueless  and  unfit  for 
use;  and  the  defendant's  otiicers  and  agents 
fully  realized  that  the  property  would  soon 
be  ruined  and  become  a  dead  loss  to  its  own- 
ers unless  hands  could  be  procured  who 
would  do  the  work  so  badly  and  seriously 
needed  there.  (4)  That  an  agent  and  offi- 
<%r  of  the  defendant  company  fully  author- 
ized to  act  and  make  contracts  for  it  then 
approached  the  plaintiff's  intestate,  the  said 
H.  W.  Lewis,  then  a  resident  of  the  county 
of  JefferFon,  in  this  state,  and  without 
warning  him  of  the  trouble  of  the  mines,  of 
the  strikes  of  the  miners,  of  their  threats 
against  anyone  who  would  come  there  to 
work,  of  the  consequent  danger  to  him, 
which  the  defendant  well  knew,  employed 
him  to  go  to  the  mines  and  work  for  it. 
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promising  and  agreeing  to  give  him  employ- 
ment for  the  space  of  one  year.  Accepting 
this  employment  at  the  compensation  then 
and  there  agreed  upon,  and  wholly  ignorant 
of  any  danger  or  dangers  incident  to  the 
work,  or  on  account  of  the  strikers  and 
their  threats,  his  said  intestate  went  to  the 
mines  and  began  work.  After  a  few  days, 
during  which  time  he  had  been  superintend- 
ing a  number  of  men  who  were  draining 
the  mine,  he  was  warned  bv  a  committee  of 
the  strikers  that  they  would  not  allow  him 
to  work  for  the  defendant.  These  facts  and 
the  language  and  the  threats  of  the  said 
committee  nis  intestate  at  once  communi- 
cated to  the  defendant's  superintendent  and 
chief  ofiicer,  then  at  the  mines,  and  asked 
him  what  he  must  do.  It  was  well  known 
to  the  defendant,  its  officer  and  agents, 
that,  if  this  work  was  stopped  then,  the 
mines  would  become  fiooded,  dangerous,  and 
unfit  for  use,  and  be  thus  made  utterly 
worthless;  and  thus  knowing,  and  realizing 
the  absolute  necessity  for  the  continuation 
of  this  work,  the  defendant  corporation,  by 
and  through  its  said  superintendent  and 
chief  officer,  then  and  there  promised, 
agreed,  and  undertook,  in  consideration  of 
said  Lewis  continuing  the  work  under  the 
circumstances  as  herem  above  alleged,  that 
the  said  company  would  •  hire  a  sufficient 
guard  or  force  of  men  to  protect  the  said 
Lewis  and  all  the  men  working  under  him 
from  any  danger  or  trouble  from  the  strik- 
ers; and  thereupon  said  Lewis,  relying 
solely  and  wholly  upon  the  defendant's 
promise  to  protect  him,  proceeded  again  to 
work,  and  finished  his  day's  labor.  The  de- 
fendant, however,  wilfully,  negligently,  and 
wantonly  failed  and  refused  to  perform  its 
said  undertaking,  in  this:  that  it  did  not 
hire  a  guard  or  any  number  of  men  to  pro- 
tect the  said  Lewis,  nor  did  ity  through  any 
of  its  officers  or  agents,  make  any  attempt 
to  secure  the  services  of  a  guard,  or  in  any 
way  to  protect  him  from  the  dangers  which 
it  well  knew  environed  him,  and  from  which, 
in  consideration  of  his  work  to  save  its 
property  from  ruin,  it  had  solemnly  agreed 
and  undertook  to  hold  him  harmless.  (5) 
He  now  alleges  that  after  the  said  Lewis 
had  finished  his  labor  for  the  day,  and  had 
gone  to  his  home,  a  number  of  the  strikers, 

consisting  of  about  men,  went  to  the 

house  where  he  was  staying,  dragged  him 
therefrom  by  force,  and  wilfully,  unlaw- 
fully, and  without  right  or  reason,  beat  him 
on  the  head  with  stones,  clubs,  and  loaded 
sticks,  by  reason  of  which  beating  he  was 
permanently  disabled  and  injured,  and  was 
confined  to  his  bed  for months,  suffer- 
ing all  the  time  great  bodily  pain  and  men- 
tal anguish,  and  afterwards  died  by  reason 
of  the  wounds  then  and  there  so  by  him  re- 
ceived, and  all  of  which  these  strikers  were 
enabled  and  encouraged  to  do  on  account  of 
the  defendant's  failure  to  furnish  the  guard 
and  protect  the  said  Lewis,  which,  well 
knowing  the  urgent  and  crying  need  there- 
for, it  wilfully,  wantonly,  and  negligently 
failed  and  refused  to  do.  (6)  That  his  said 
intestate   was   so   assaulted,   beat,   injured. 
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and  murdered  by  these  rioters  at  the  de- 
fendant's mines,  on  its  property,  and  al- 
though it  had  due  notice  of  the  riot  imme- 
diately on  its  breaking  out,  and  although  it 
had  promised  and  agreed  to  protect  the  said 
Lewis,  it  failed  to  protect  or  to  make  any 
attempt  to  protect  him,  to  his  damage  in 
the  sum  of  $15,000,  all  of  which  occurred  on 
the  31st  day  of  May,  1898,  and  within 
twelve  months  next  preceding  the  filing  of 
this  petition." 

At  common  law,  although  the  death  of  a 
person  was  caused  by  negligence  or  wrong- 
ful act,  no  cause  of  action  survived.  Under 
§  6,  Ky.  Stat,  where  death  results  from 
negligence  or  wrongful  act,  the  cause  of  ac- 
tion surAdves  to  the  personal  representative. 
The  section  reads  as  follows:  "Whenever 
the  death  of  a  person  shall  result  from  an 
injury  inflicted  by  negligence  or  wrongful 
act,  then  in  every  such  case  damages  may 
be  recovered  for  such  death  from  the  per- 
son or  persons,  company  or  companies,  cor- 
poration or  corporations,  their  agents  or 
servants,  causing  the  same,  and  when  tlie 
act  is  wilful  or  the  negligence  is  gross,  puni- 
tive damages  may  be  recovered  and  the  ac- 
tion to  recover  such  damages  shall  be  prose- 
cuted by  the  personal  representative  of  the 
deceased."  Section  241  of  the  Constitution 
provides  that  there  may  be  a  recovery  where 
death  resulted  from  negligence  or  wrongful 
act.  At  common  law  the  right  of  action 
for  the  injury  to  the  person  abated  on  the 
death  of'  the  party  injured.  Under  Ky. 
Stat.  8  10,  the  cause  of  action  for  personal 
injury,  causing  physical  and  mental  suffer- 
ing, does  not  abate  on  the  death  of  the  in- 
jured person,  except  actions  for  assault, 
slander,  and  criminal  conversation,  and  so 
much  of  the  action  for  criminal  prosecution 
as  is  intended  to  recover'  for  personal  in- 
jury. These  questions  are  reviewed  by  this 
court  in  Louisville  d  N.  R.  Co.  v.  UcEU 
wain,  98  Ky.  700,  34  L.  R.  A.  788,  34  S. 
W.  236.  So,  under  the  principles  of  the 
common  law,  if  appellee  had,  through  its 
agent,  inflicted  the  injury  which  resulted 
in  physical  pain  and  mental  suffering  and 
death,  neither  cause  of  action  would  have 
survived.  This  court  has  held  that  the 
cause  of  action  for  damages  resulting  in 
death  cannot  be  joined  with  the  cause  of  ac- 
tion for  physical  pain  and  mental  suffer- 
ing; that  a  recovery  for  one  bars  an  action 
for  the  other.  Hctckett  v.  Louisville  R.  Co, 
95  Ky.  236,  24  S.  W.  871;  Owenshoro  d  N. 
R.  Co.  V.  Barclay,  102  Ky.  16,  43  S.  W.  177; 
Louisville  d  N.  R.  Co,  v.  McEluxUn,  98  Ky. 
700,  34  L.  R.  A.  788,  34  S.  W.  236;  Hans- 
ford V.  Payne,  11  Bush,  386;  Conner  v. 
Paul,  12  Bush,  145.  No  motion  was  made 
to  compel  the  plaintiff  to  elect  which  cause 
of  action  he  would  prosecute.  A  demurrer 
was  filed  to  the  petition  and  sustained.  As 
there  was  no  motion  to  elect,  the  question 
as  to  whether  the  petition  states  a  cause  of 
action  is  here  for  review. 

The  law  imposes  on  carriers  the  highest 
degree  of  care  in  the  transportation  of  their 
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passengers.  The  law  not  only  makes  them 
liable  for  neglect  in  the  operation  of  their 
road,  if  a  railroad,  but  makes  them  liable 
for  the  neglect  of  any  duty  imposed  on  then^ 
resulting  in  the  injury  of  a  passenger.  If 
those  in  charge  of  a  train  knowingly  permit 
a  person  to  remain  upon  it  who  from  hi» 
conduct  renders  it  probable  that  the  passen- 
gers may  be  injured  by  him,  and  one  is  so 
injured,  then  the  carrier  is  liable,  because 
the  law  imposes  the  duty  of  exercising  the 
highest  decree  of  care  in  his  transporta- 
tion; and  it  would  be  ffross  negligence  to 
endanger  the  life  or  limb  of  passengers  by 
carrying  a  person  of  the  character  described. 
So  the  duties  of  the  carrier  are  such  that  it 
might  be  made  responsible  for  the  criminal 
H?onduct  of  someone  who  is  entirely  discon- 
nected with  its  service.  The  law  impoaes- 
the  duty  upon  the  master  to  furnish  hia 
servant  with  reasonably  safe  tools  or  ma- 
chinery to  use  or  operate,  and  reasonably 
safe  premises  upon  which  to  work.  A  vio- 
lation of  this  duty,  when  the  servant  is  ig- 
norant of  the  master's  neglect,  or,  beings 
aware  of  it,  a  reasonably  prudent  mai> 
would  continue  to  work  under  like  condi- 
tions, the  master  is  responsible  for  the  in- 
jury which  he  receives  in  consequence  of 
such  neglect.  The  master,  whether  he  be  a 
common  carrier  or  engaged  in  another  enter- 
prise, does  not  undertake  to  protect  the 
servant  from  the  criminal  acts  of  others. 
This  is  not  a  duty  which  the  law  imposes,, 
or  ^ich  arises  from  the  relation  of  master 
and  servant.  The  law  does  not  make  one 
liable  civilly  or  criminally  for  the  criminal 
act  of  another  unless  the  position  of  the 
parties  are  such  relatively  that  the  act  must 
be  considered  as  having  been,  in  contempla- 
tion of  law,  advised  or  procured  to  be  done 
by  another.  Actionable  negligence  arises 
from  a  duty  imposed  by  law  to  use  ordinary 
care  under  the  conditions  in  which  a  person 
upon  whom  a  duty  rests  is  placed.  For  » 
failure  to  perform  that,  a  cause  of  action 
exists,  llie  negligence  may  have  resulted 
independent  of  a  contract,  or  a  contract 
may  exist  which  does  not  contain  a  promise 
that  the  one  is  to  use  ordinary  care  to  avoid 
injury  to  one  who  is  to  perform  a  service 
in  the  execution  of  the  contract.  In  the  lat- 
ter case  actionable  negligence  results  from 
a  condition,  rather  than  a  violation  of  the 
provisions  of  a  contract. 

With  these  general  observations,  we  come 
to  the  consideration  of  §S  6  and  10  of  the 
Kentucky  Statutes.  The  word  "negligence" 
is  used  in  §  6  in  its  usual  and  ordinary 
sense.  It  was  intended  to  make  one  liable 
for  his  own  negligent  act,  or  for  that  of  an- 
other for  whose  act  he  is  responsible.  The 
words  ''wrongful  act"  are  comprehensive 
enough  to  include  negligent  acts,  but  they 
were  intended  primarily  to  cover  ca&^» 
where  the  act  was  wanton  or  was  intention- 
ally committed,  or  where  one  may  have 
counseled  or  procured  another  to  do  it, 
when,  in  contemplation  of  law,  the  act  of 
counselinjr  or  advising  makes-  the  wrongful 
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act  his  own.  It  is  not  charged  that  under 
the  law  of  master  and  servant  (nor  could  it 
have  been  correctly  done)  the  appellee  was 
bound  to  furnish  a  guard  to  protect  the  de- 
cedent from  the  hands  of  a  mob.  Therefore 
there  was  no  breach  of  duty  imposed  by  law 
which  would  make  it  guilty  of  negligence. 
It  is  not  charged  that  the  appellee  inflicted 
the  injury  upon  decedent,  or  counseled,  ad- 
Tised,  or  procured  others  to  do  it.  There- 
fore it  is  not  charged,  nor  could  it  have 
been,  that  the  appellee  was  ^ilty  of  the 
wrongful  act  whicn  resulted  in  the  injury 
and  death.  By  the  way,  it  may  be  added 
that  in  McClure  v.  Alexander,  15  Ky.  L. 
Rep.  732,  24  S.  W.  619,  it  was  held  that  the 
section  of  the  statute  where  the  right  of  ac- 
tion is  given  the  widow  and  minor  children 
of  a  person  killed  by  the  careless,  wanton, 
or  malicious  use  of  firearms,  etc.,  is  not  re- 
pealed by  $  241  of  the  Constitution.  Hav- 
ing reached  the  foregoing  conclusion,  it  fol- 
lows that  an  action  for  the  death  of  the  in- 
testate will  not  lie  under  9  241  of  the  Con- 
stitution, or  §  6  of  the  Kentucky  Statutes. 
If  appellee  had  been  liable  at  common  law 
for  the  assault  and  battery  committed  upon 
the  person  of  the  intestate,  the  cause  of  ac- 
tion would  not  have  survived  to  the  per- 
sonal representative,  because  the  act  com- 
plained of  was  an  assault,  and  an  action 
therefor  does  not  survive  to  the  personal  rep- 
resentative ;  for  §  10  of  the  Kentucky  Stat- 
utes reads  as  follows :  "No  right  of  action  for 
personal  injuiyor  injury  to  real  or  personal 
estate  shall  cease  or  die  with  the  person  in- 
juring or  injured,  except  actions  for  as- 
sault, slander,  criminal  conversation,  and 
so  much  of  the  action  for  malicious  prosecu- 
tion as  is  intended  to  recover  for  the  per- 
sonal injury;  but  for  any  injury  other  than 
those  excepted,  an  action  may  be  brought  or 
revived  by  the  personal  representative,  or 
against  the  personal  representative,  heir,  or 
devisee,  in  the  same  manner  as  causes  of 
action  founded  on  contract."  This  court 
has  held,  in  Anderson  v.  Arnold,  79  Ky.  370, 
that  an  action  for  an  assault  and  battery 
does  not  survive.  Of  course,  the  court  did 
not  mean  to  hold  that,  when  death  has  re- 
sulted from  an  assault,  any  cause  of  action 
which  was  given  under  the  statute  for  the 
death  would  not  survive;  neither  do  we 
want  to  be  understood  as  holding  a  cause 
of  action  given  for  the  death  of  a  person, 
either  by  §  241  of  the  Constitution,  or  any 
section  of  the  statutes,  is  affected  by  §  10, 
although  the  death  was  the  result  of  an  as- 
sault. We  simply  hold  that  the  cause  of 
action  for  the  assault  and  battery  does  not 
survive.  The  action  is  really  one  in  con- 
tract. The  contract  averred  cannot  bring 
the  case  within  the  provisions  of  §  241  of 
the  Constitution  and  S  6  of  the  statute ;  nor 
can  it  have  the  effect  of  keeping  alive  a 
cause  of  action,  if  it  existed,  which  §  10  of 
the  statute  declares  does  not  survive.  There 
is  another  reason,  and  may  be  more,  why 
the  contract  cannot  be  enforced,  but  we 
deem  it  unnecessary  to  consider  it. 

The  judgment  ia  affirmed. 
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One  purcbanlnar  a  piano  from  an  a^ent 

Is  bound  to  take  notice  that,  unless  It  Is  ex- 
pressly given,  the  agent  has  no  authority  to 
take  a  note  for  the  purchase  price  payable 
to  himself,  and  that  no  title  can  be  acquired 
to  the  instrument  in  exchange  for  such  note 
unless  the  transaction  is  ratified  by  the  prin- 
cipal, or  a  custom  to  take  such  notes  is 
shown. 

{Chuify,  Bumam,  and  Hobaon,  JJ.,  dissent.} 
(December  6,  1901.) 

APPEAL  by  plaintiffs  from  a  judgment 
of  the  Circuit  Court  for  Mercer  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  possession  of  a  piano.     Reversed, 

The  facts  are  stated  in  the  opinions. 

Messrs,  Oaither  A  Vanarsdallt  for  ap- 
pellants : 

Sparks  had  no  authority  to  receive  cash, 
or  to  take  a  note  to  himself  for  the  amount 
of  the  sale.  His  authority  was  fixed  by  his 
contract  and  written  instructions,  and  he 
could  not  transcend  it  so  as  to  bind  appel- 
lants. 

Martin  v.  United  States,  2  T.  B.  Mon.  90, 
16  Am.  Dec.  129;  Vanada  v.  Hopkins,  1  J. 
J.  Marsh.  287;  DeJiart  v.  Wilson,  6  T.  B. 
Mon.  581;  Spalding  v.  Tucker,  21  Ky.  L. 
Rep.  224,  61  S.  W.  2;  1  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  987;  Mechanics*  Bank  v. 
New  York  d  N,  H.  R.  Co,  13  N.  Y.  632; 
Tidrick  v.  Rice,  13  Iowa,  214;  £fnou7  v.  War- 
ner, 10  Met.  136,  43  Am.  Dec.  417;  Reese  v. 
Medlock,  27  Tex.  120,  84  Am.  Dec.  611; 
Dozier  v.  Freem^in,  47  Miss.  660 ;  Broum  v. 
Johnson,  12  Smedes  &  M.  398,  61  Am.  Dec. 
118;  Jforth  River  Bank  v.  Aymar,  3  Hill. 
262. 

An  agent  to  sell  personal  property  must 
act  within  the  scope  of  his  authority,  and 
where  the  manner  of  the  sale  is  set  forth  in 
the  sgent's  authority,  the  instructions  there- 
in with  reference  to  the  sale  must  be  fol- 
lowed. 

1  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1012. 

An  agent  cannot  bind  his  principal  by  ac- 
cepting from  the  debtor,  in  discharge  of 
the  debt,  a  note,  bond,  draft,  or  check,  nor 
by  accepting  payment  in  merchandise  or 
other  property;  and  the  aeent  cannot  sub- 
stitute himself  as  creditor  by  taking  a  note 
payable  to  himself  in  settlement  of  a  claim. 

1  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  1027, 
1028;  McCormick  v.  Keith,  8  Neb,  142; 
Aultman  v.  Lee,  43  Iowa,  404;  Martin  v. 
United  States,  2   T.   B.  Mon.   89,    16  Am. 


Noi'B. — As  to  the  extent  of  a  traveling  salea- 
man's  authority  to  collect  payment,  etc.,  see 
note  to  Jackson  v.  National  Bank  (Tenii>.>  18 
L.  K.  A.  663. 

As  to  agent's  power  to  use  the  property  of 
his  principal  for  the  payment  of  his  own  debt» 
see  Gerard  v.  McCormick  (N.  Y.)  14  L.  B.  A« 
234,  and  note. 
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Dec.  129;  Coming  ▼.  Strong,  1  Ind.  329; 
McCormick  v.  Walter  A,  Wood  Motoing  d 
Reaping  Mach.  Co,  72  Ind.  518;  McCullooh 
▼.  McKee,  16  Pa.  289. 

Messrs,  Simrall  Sc  Doolma  also  for  ap- 
pellants. 

Messrs.  Ben  Iiee  Hardin  and  W.  C. 
Bell  for  appellee. 

Paynter,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

On  October  7,  1898,  D.  H.  Baldwin  &  Co., 
dealers  in  pianos  and  musical  instruments, 
by  a  writing,  authorized  J.  W.  Sparks  to 
take  orders  for  their  musical  instruments 
in  Harrodsburg,  Kentucky,  and  such  other 
territory  as  might  be  agreed  upon.  The  in- 
struments and  proceeds  of  sale  were  to  be 
the  property  of  appellants.  The  orders 
taken  and  sales  made  by  him  were  not  to 
be  binding  on  appellants  until  approved  by 
them.  Blank  notes  were  furnished  to  him, 
payable  to  appellants'  order,  and  they  were 
to  be  subjected  to  appellants'  approval  when 
executed.  On  November  22,  1898,  appellants 
shipped  to  J.  W.  Sparks,  Lawrenceburg, 
Kentucky,  four  pianos,  for  the  purpose  of 
taking  orders  therefor,  according  to  the 
terms  of  the  contract  of  agency.  One  of 
the  four  pianos  shipped  to  him  was  sold  to 
Charles  Sparks,  and  one  of  them  is  the  one 
in  contest.  On  December  22,  1898,  he  Md 
the  appellee.  Tucker,  a  piano  for  $120,  for 
which  he  took  a  note  payable  to  himself  in- 
dividually, twelve  months  after  date,  at  the 
First  National  Bank,  Harrodsburg.  Upon 
receipt  of  the  note  and  delivery  of  the  piano, 
he  discounted  the  note  at  the  bank,  and 
never  accounted  to  appellants  for  any  part 
of  the  proceeds.  Four  or  five  days  after 
this  transaction,  appellee  wrote  to  appel- 
lants at  Louisville,  Kentucky,  that  he  had 
bought  the  piano,  Sparks  not  having  made 
any  report  of  sale  to  them.  The  company 
at  once  declined  to  ratify  the  sale,  and 
claimed  the  piano.  The  appellee  refused  to 
give  it  un,  and  this  action  was  instituted  to 
recover  the  possession  of  it,  upon  the  claim 
that  it  belonged  to  them,  as  they  had  never 
parted  with  title  thereto.  The  appellee  re- 
sisted recovery,  upon  the  idea  that  Sparks 
was  acting  for  appellants,  and  that  they 
were  bound  by  his  acts.  Upon  the  proof  as 
to  the  contract  of  agency  and  the  value  of 
the  piano,  etc.,  the  court,  at  the  conclusion 
of  appellants'  testimony,  instructed  the 
jury  to  find  for  appellee. 

It  is  a  difficult  question  sometimes  to  de- 
termine whether  an  agency  is  general  or 
special.  It  is  sometimes  held  that  where 
an  agency  is  special  as  between  principal 
and  agent  it  is  general  between  the  princi- 
pal and  third  persons.  Where  the  agency 
is  created  by  writing,  it  seems  to  be  proper 
for  the  court  to  determine  whether  it  is  gen- 
eral or  special.  If  it  be  by  parol  it  is  for 
the  jury  to  determine  its  character  and  ex- 
tent. Mr.  Mechem,  in  his  work  on  Agency, 
S  G,  says:  "A  universal  agent  is  one  au 
thorized  to  transact  all  of  the  business  of 
his  principal  of  every  kind.  A  general  agent 
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is  an  agent  who  is  empowered  to  transact 
all  of  the  business  of  his  principal  of  a  par- 
ticular kind  or  in  a  particular  place.  A 
special  agent  is  one  authorized  to  act  only 
in  a  specific  transaction.  A  principal  can 
have  but  one  universal  agent.  Ue  may 
have  a  general  agent  in  each  line  of  his 
business,  and  in  each  of  several  places.  He 
may  employ  as  many  special  agents  as  oc- 
casion may  require.  A  universal  agency  is 
of  very  rare  occurrence,  the  ffreat  majority 
of  the  cases  being  those  which  involve  some 
form  of  general  or  special  agency."  Sparks 
seems  to  have  been  made  the  asent,  with  lim-  • 
ited  powers  to  transact  all  the  business  in 
the  matter  of  selling  musical  instruments 
in  the  city  of  Harrodsburg  and  such  other 
territory  as  might  be  agreed  upon  between 
the  parties.  Without  deciding,  we  will  as- 
sume, that  he  was  a  ^neral  agent  for  ap- 
pellants to  sell  pianos  in  Harrodsburg.  Ac- 
cording to  the  terms  of  the  contract,  he  had 
no  authority  .  except  to  solicit  orders  for 
pianos.  Where  an  agent  is  intrusted  with 
goods  to  sell  for  his  principal,  he  has  no 
right  to  sell  or  deliver  them  in  payment  of 
his  own  debt.  The  creditor  who  receives 
goods  under  such  an  arrangement,  notwith- 
standing he  may  be  acting  in  good  faith  and 
in  ignorance  that  the  goods  did  not  belong  to 
the  agent,  acquires  no  title  thereto  against 
the  principal.  Where  the  principal  author- 
izes the  agent  to  collect  a  demand,  or  re- 
ceive payment  of  one,  he  cannot  be  boimd 
by  the  action  of  the  agent  except  he  actual- 
ly collect  the  money.  The  agent  is  not  au- 
thorized to  take  the  note  of  the  debtor,  pay- 
able to  himself  or  to  his  principal.  Mechem, 
A^ncy,  9  354,  says:  "An  agent  intrusted 
with  goods  to  sell  for  his  principal  has  no 
right  to  sell  or  deliver  them  in  payment  of 
his  own  debt,  or  to  pledge  them  as  security 
for  his  own  debt,  and  persons  dealing  with 
such  an  agent  are  bound  to  take  notice  of 
this  limitation  of  his  authority.  A  creditor 
therefore,  who  receives  the  goods  under  such 
an  agreement,  as  well  as  his  vendee,  though 
acting  in  good  faith,  and  in  ignorance  that 
the  goods  did  not  belong  to  the  agent,  ac- 
quires no  title  thereto,  as  against  the  prin- 
cipal." The  same  author,  in  §  375,  says: 
"An  agent  authorized  merely  to  oollect  a 
demand,  or  to  receive  payment  of  a  debt, 
cannot  bind  his  principal  by  any  arrange- 
ment short  of  an  actual  collection  and  re- 
ceipt of  the  money.  He  cannot,  therefore, 
take  in  payment  the  note  of  the  debtor,  pay- 
able either  to  himself  or  to  his  principal: 
or  the  note  or  bond  of  himself,  or  of  a  third 
person;  or  a  draft  or  order  on  a  stranger, 
or  horses,  wheat,  merchandise,  or  other 
property  of  any  kind;  nor  can  he  set  off  a 
claim  due  from  himself;  or  take  property 
for  his  own  use  in  payment."  In  Charles 
Brown  Grocery  Co.  v.  Beoket,  22  Ky.  L. 
Rep.  393,  57  S.  W.  458,  the  court  said: 
"The  general  rule  is  that  the  acts  of  an 
agent  bind  his  principal  within  the  scope 
of  his  apparent  authority,  but  that  the 
principal  is  never  bound  where  the  person 
dealing  with  the  agent  knows,  or  has  rea- 
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son  to  know,  that  the  agent  is  exceeding  his 
authority,  or  is  perpetrating  a  fraud  on  his 
princiDal."  In  Hoffman  v.  John  Hancock 
Mui.  L.  Ins.  Co.  92  U.  S.  161,  23  L.  ed.  539, 
it  appeared  that  an  agent  of  the  company 
agreed  to  take  in  payment  for  the  premium 
a  horse  for  himself  and  a  note  to  himself. 
The  insurance  company  refused  to  recognize 
the  transaction,  and  in  passing  upon  the 
question  the  court  said:  "The  exercise  of 
such  a  power  by  the  agent  was  liable  to  two 
objections, — it  was  ultra  vires,  and  it  was 
a  fraud  as  respects  the  company.  Hoffman 
must  have  known  that  neither  Goodwin  nor 
Tliayer  had  any  authority  to  enter  into  such 
an  arrangement,  and  he  was  a  party  to  the 
fraud.  No  valid  contract  as  to  the  com- 
pany could  arise  from  such  a  transaction." 
In  Bertholf  v.  Quintan  Bros,  68  111.  297,  an 
agent  had  in  his  possession  whisky  for  sale. 
He  traded  it  for  a  piano.  The  court  held 
that  he  had  no  authority  to  make  such  a 
contract,  and  that  the  principal  was  not 
bound  thereby,  and  was  entitled  to  recover 
possession  of  the  whisky,  or  its  value.  In 
Bolton  V.  Smith,  7  N.  H.  451,  an  agent,  with 
l^neral  authority  to  sell  his  principal's 
goods  did  so,  and  received  in  payment  a 
debt  due  from  himself  to  the  purchaser. 
The  court  held  that  the  principal  was  enti- 
tled to  recover  the  goods.  It  said  "Miller 
had  an  undoubted  authority  to  sell  the 
goods;  but  it  was  to  sell  them,  not  as  his 
own,  but  as  the  goods  of  the  plaintiff;  and, 
acting  as  agent  of  the  plaintiff,  he  had  no 
right  to  exchange  them  for  other  goods,  or 
for  his  own  note.  By  the  disposition  he 
made  of  them  he  treated  them  as  his  own, 
and  this  disposition  was  not  properly  a 
sale,  within  the  meaning  of  his  authority  to 
aell,  but  a  delivery  over,  at  a  certain  price, 
in  payment  of  a  demand  against  himself. 
Although  in  the  nature  of  a  sale,  it  is,  in 
fact,  a  payment  of  his  debt  with  goods  in- 
stead of  money.  If  it  might  also  be  consid- 
ered as  a  purchase  by  himself  at  the  same 
time,  that  will  not  avail,  as  an  agent  has  no 
right  to  purchase  of  himself  what  he  is  in 
trusted  to  sell.  Had  Miller  sold,  and  re- 
ceived the  money,  he  might,  to  be  sure,  have 
squandered  it,  but  that  can  make  no  differ 
ence.  ...  If  a  principal  may  be  sub 
jected  to  loss  in  such  modes,  it  is  because  he 
bas  thus  far  trusted  to  the  fidelity  of  the 
agent,  and  this  furnishes  no  reason  why  the 
law  should  permit  the  agent  to  defraud  him 
in  other  cases."  In  Wheeler  d  Wilson  Mfg. 
Co.  ▼.  Qivan,  65  Mo.  89,  a  sewing  machine 
agent  had  authority  somewhat  similar  to 
the  powers  of  Sparks  in  this  case.  He  sold 
a  machine  under  a  contract  that  he  would 
take  part  pay  for  it  in  board  for  himself. 
The  court  held  that  the  contract  was  not 
binding  on  the  company,  saying:  "He  has 
no  right  to  charge  the  security  of  his  prin- 
cipal for  his  debt,  or  to  make  himself  the 
debtor  of  the  principal  for  the  like  amount 
in  lieu  of  the  person  who  owes  the  debt, 
without  the  consent  of  the  principal  to  that 
effect.  If  an  agent  has  authority  to  re- 
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ceive  for  his  principal  a  debt  due  from  a 
third  party  to  him,  and  the  agent  owes  a 
like  amount,  or  a  greater,  he  has  no  right 
to  substitute  himself  as  the  debtor  of  the 
principal,  giving  him  credit  for  the  amount, 
or  to  set  off  the  debt  due  by  him  to  such 
third  person."  In  McCulloch  v.  McKee,  16 
Pa.  289,  an  agent  was  authorized  to  collect 
a  debt.  He  took  a  note  from  the  debtor 
payable  to  himself  in  settlement.  The  coui-t 
held  that  it  could  not  be  done.  In  Trudo 
v.  Anderson,  10  Mich.  357,  81  Am.  Dec.  795, 
an  agent  was  authorized  to  sell  a  horse,  but 
he  exchanged  it  for  another.  The  court 
held  that  he  had  no  power  to  do  so.  In 
Stetcart  v.  Woodward,  60  Vt.  78,  28  Am. 
Rep.  488,  a  general  agent  for  a  merchant 
tailor  agreed  with  a  doctor  to  sell  the  prin- 
cipal's ffoods  in  payment  of  a  medical  bill 
which  the  agent  owed  him.  The  agent's  au- 
thority was  general.  The  court  held  that 
he  could  not  be  presumed  to  have  the  power 
to  make  such  a  contract  for  his  own  bene- 
fit at  the  expense  of  his  principal.  In 
Aultman  v.  Lee,  43  Iowa,  404,  an  agent  for 
the  sale  of  threshing  machines  agreed  with 
the  purchaser  that  he  would  take  wheat 
from  him  in  part  payment  of  the  notes  nv-  ' 
en  for  the  machine.  The  court  held  Uiat 
he  could  not  bind  the  principal  by  such  con- 
tract. When  the  principal  places  goods  in 
the  hands  of  his  agent  to  sell,  the  parties 
dealing  with  him  are  bound  to  take  notice 
that  there  is  a  limitation  upon  his  author- 
ity which  prevents  him  from  taking  prop- 
erty in  exchange  for  that  which  he  has  to 
sell,  or  from  receiving  in  payment  thereof 
the  purchaser's  note  payable  to  the  agent. 
If  an  agent  has  a  debt  to  collect  for  his 
principal  the  debtor  must  take  notice  that 
there  is  a  limitation  upon  the  authority  of 
the  agent  to  receive  anything  in  payment  of 
it  except  money.  If  the  agent  cannot  take 
a  note  payable  to  himself  for  a  debt  which 
he  has  in  his  hands  to  collect,  or  cannot 
take  the  note  of  another  in  payment  of  the 
demand,  upon  what  principle  can  he  sell 
the  property  which  may  be  intrusted  to  him 
for  that  purpose  and  take  a  note  payable 
to  himself  for  the  purchase  money?  In  this 
case  the  appellee  knew  the  piano  belonged 
to  appellants.  He  assumed  that  Sparks  was 
acting  as  their  agent  in  the  sale  of  the 
piano.  He  was  bound  to  know  that  there 
was  such  a  limitation  upon  the  power  of 
the  agent  that  he  could  not  take  the  pur- 
chaser's note  payable  to  himself  for  the  pur- 
chase money  of  the  piano.  In  Hoffman  v. 
John  Hancock  Mut.  L.  Ins.  Co.  92  U.  S. 
161,  23  L.  ed.  539,  the  Suprenie  Court  ex- 
pressly held  that  the  agent  had  no  right  to 
take  a  note  payable  to  himself  for  the  pre- 
mium due  his  principal.  Any  man  with  or- 
dinary understanding  ought  to  know  that  a 
firm  handling  a  vast  number  of  pianos,  like 
appellants,  w^ould  not  send  its  agents  over 
the  country  to  sell  pianos  and  take  notes 
payable  to  themselves  for  the  purchase 
money.  It  is  not  a  question,  however,  of 
what  he  ought  to  know,  but  in  a  transaction 
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like  the  one  under  consideration  the  pur- 
chaser is  bound  to  know  that  there  was  a 
limitation  upon  the  agent's  authority  which 
would  prevent  him  from  taking  a  note  pay- 
able to  himself  for  the  purchase  money. 
The  proof  shows  that  the  selling  price  of 
the  piano  was  $300,  and  yet  Sparks  sold  it 
to  the  appellee  for  $120,  besides  taking  the 
note  payable  to  himself.  The  court  erred  in 
giving  a  peremptory  instruction  to  the  jury. 
On  the  facts  shown  in  this  record  it  should 
have  told  the  jury,  in  the  absence  of  any 
evidence  to  show  that  Sparks  was  author- 
ized to  sell  the  piano  and  take  the  note  pay- 
able to  himself  for  the  purchase  price,  to 
find  for  appellants.  There  was  nothing  in 
this  case  to  show  that,  in  the  business  of 
selling  pianos  by  agents,  it  was  usual  for 
them  to  take  notes  payable  to  themselves 
for  the  purchase  money.  Had  such  been 
shown,  then  it  would  appear  to  be  an  act 
within  the  scope  of  the  agent's  apparent 
authority.  It  is  said  in  Hoffman  v.  John 
Hancock  Mut.  L.  Ins,  Co.  92  U.  S.  164,  23 
L.  ed.  639:  "Within  the  sphere  of  the  au- 
thority conferred,  the  act  of  the  agent  is  as 
binding  upon  the  principal  as  if  it  were 
done,  by  the  principal  himself.  But  it  is 
an  elementary  principle,  applicable  alike  to 
all  kinds  of  agency,  that  whatever  an  agent 
does  can  be  done  only  in  the  way  usual  in 
the  line  of  business  in  which  he  is  acting. 
There  is  an  implication  to  this  effect  arising 
from  the  nature  of  his  employment,  and  it 
is  ua  effectual  as  if  it  had  been  expressed 
in  the  most  formal  terms.  It  is  present 
whenever  his  authority  is  called  into  activ- 
ity, and  prescribes  the  manner,  as  well  as 
the  limit,  of  its  exercise." 

The  judgment  is  reversed  for  proceedings 
consistent  with  this  opinion. 

Hobson,  J.,  dissenting: 

It  has  often  been  held  by  this  court  that 
the  acts  of  an  agent  within  the  apparent 
scope  of  his  authority  bind  his  principal; 
and  that,  where  there  is  any  evidence  of 
fact,  it  must  be  left  to  the  jury,  and  is  not 
to  be  determined  by  the  court,  as  a  matter 
of  law,  on  a  motion  for  nonsuit.  Appel- 
lants sent  out  their  agent  to  sell  pianos  for 
them;  they  gave  him  possession  of  their  in- 
filruments,  assigned  him  certain  territory  in 
which  he  was  to  represent  them,  and  au- 
thorized him  to  sell  on  credit.  As  to  the 
public  he  was  their  representative  in  that 
territory.  The  selling  of  a  piano  was  with- 
in the  apparent  scope  of  his  authority,  and 
they  are  bound  by  his  sale,  unless  the  cir- 
cujn stances  were  such  as  to  apprise  the  pur- 
chaser that  the  agent  was  exceeding  his  au- 
thority, or  such  as  to  put  a  reasonable  man 
on  inquiry.  It  is  aaid  that  the  purchaser 
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was  put  on  inquiry  by  the  fact  that  the 
piano  was  sold  at  $120,  and  a  note  taken 
payable  to  the  agent.  No  weight  is  given 
in  the  opinion  to  the  amount  of  the  prices 
Pianos  vary  much  in  value,  and  there  is 
not  enough  in  this  case  to  show  that  the 
purchaser  was  put  on  notice,  by  the  amount 
asked  for  the  piano,  that  something  was 
wrong.  At  least,  what  weight  should  be 
attached  to  this  circumstance  is  clearly  a 
question  for  the  jury.  As  to  the  taking  of 
the  note  to  himself,  the  agent  having  the 
power  to  sell  on  credit  and  take  a  note  for 
the  price,  it  was  within  the  apparent  scope 
of  this  authority  to  determine  the  form  of 
the  note.  The  purchaser  had  a  right  to  as- 
sume that  the  agent  took  the  note  accord- 
ing to  the  course  of  business  between  him 
and  his  principal.  A  large  part  of  the 
business  of  the  country  in  the  selling  of 
sewing  machines,  pianos,  and  the  like  ia 
done  by  agents  who  go  from  house  to  house' 
and  sell  their  wares  on  credit.  It  is  not 
uncommon  for  the  principal  to  require  them 
to  take  the  notes  in  their  own  names  and 
then  indorse  them,  so  as  to  make  them  per- 
sonally responsible  for  the  notes.  No  au- 
thority can  be  found  for  the  proposition,  so 
far  as  I  am  aware,  that  the  taking  of  a 
note  by  an  agent  in  his  own  name  is,  as  a 
matter  of  law,  conclusive  to  the  purchaser 
that  the  agent  is  exceeding  his  authority. 
None  of  the  authorities  cited  by  the  court 
sustain  this  conclusion,  and  it  is,  at  least, 
remarkable  that,  if  such  is  the  law,  no  case 
so  holding  can  be  found,  when  such  a  large 
I  part  of  the  business  of  the  country  has  for 
years  been  done  in  this  way.  As  between 
two  innocent  persons,  one  of  whom  must 
suffer,  the  loss  should  fall  on  the  principal 
who  has  armed  the  agent  with  apparent  au- 
thority, and  thus  enabled  him  to  obtain  the 
advantage  of  the  person  with  whom  he 
trades,  rather  than  on  the  purchaser,  where 
I  the  agent  acts  within  the  apparent  scope 
of  his  authority,  and  there  is  nothing  in  the 
transaction  to  put  the  purchaser  on  notice 
that  he  is  exceeding  his  authority.  Where 
authority  is  conferred  by  parol  the  rule  is 
that  the  apparent  scope  of  it  is  a  question 
for  the  jury.  It  seems  to  me  the  same  rule 
should  be  applied  where  the  agent  is  sent  to 
take  charge  of  his  principars  interest  in  a 
territory  distant  from  his  principal,  and  the 
secret  arrangements  between  the  principal 
and  the  agent  are  unknown  to  the  public 
dealing  with  him. 

I  am  therefore  of  opinion  that  the  case 
should  be  left  to  the  jury,  under  proper  in- 
structions, and  that  a  peremptory  instruc- 
tion should  not  be  given,  and  in  this  dissent 
and  Chdiy,  JJ.,  concur. 


IWSL 


TOMBECSK  T.  T&AYBLBK6*  InSURAIICB  CO. 


455 


WISCONSIN  SUPREME  COVRT. 


Josephine  TOMSECEK  et  al,,  Beapta,, 

V. 

TRAVELERS'    INSURANCE     COMPANY, 
Appt. 


(. 


.Wis.. 


.) 


A  life  Inflvrance  aarent  haa  no  Implied 
aatliorlt>  to  accept  aa  payment  of  a 
premlnm  on  a  policy  an  agreement  to 
g\ve  him  credit  upon  his  Individual  account, 
which  he  shall  trade  out  with  the  Insured  in 
the  ordinary  course  of  business,  and  a  policy 
providing  that  It  shall  not  take  effect  until 
the  first  premium  Is  paid  will  not  become  ef- 
fectlve  under  such  agreement,  no  credit  being 
actually  given  to  the  agent,  or  by  him  to  the 
company,  in  the  usual  course  of  business. 

(January  28,  1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Crawford 
<?ounty  in  favor  of  plaintiffs  in  an  action  to 
recover  the  amount  alleged  to  be  due  on  a 
iiie  insurance  policy.    Reversed. 

Statement  by  BfaraKallf  J.: 

Appeal  from  a  judgment  in  favor  of 
plaintiffs  on  an  insurance  policy,  rendered 
in  the  circuit  court  for  Crawford  county: 
The  defense,  in  the  main,  was  noncompli- 
.ance  with  the  following  condition  of  the  in- 
surance contract:  "All  premiums  are  pay- 
able at  the  home  office  in  Hartford,  Con- 
necticut, but  will  be  accepted  if  paid  to  an 
agent  in  exchange  for  a  receipt  sigi^ed  by  its 
president  or  secretary  and  countersigned  by 
^he  agent  designated  thereon.  This  policy 
«hall  not  take  effect  unless  the  first  pre- 
mium is  paid  while  the  insured  is  in  good 
liealth."  The  evidence  waa  to  the  following 
•effect:  Maurice  M.  Enright  and  Vincent  J. 
Tomsecek  were  copartners  in  the  business  of 
running  a  meat  market  at  the  time  the 
policy  was  issued,  for  a  considerable  time 
theretofore,  and  thereafter  till  the  latter 
died.  By  the  consent  of  Enright,  Tomsecek 
and  one  Webb,  agent  for  the  defendant  com- 
pany, agreed  that  Tomsecek  shotild  take  out 
a  policy  of  life  insurance  in  such  company, 
paying  the  first  premium  by  giving  such 
agent  credit  on  account  at  the  meat  market, 
as  payment  for  meat  furnished  and  to  be 
furnished,  to  the  extent  thereof.  An  appli- 
•cation  was  accordingly  made  to  the  com- 
pany in  due  form,  no  mention  being  made 
•of  the  agreement  aforesaid.  The  applica- 
tion was  accepted  and  a  policy  containing 
the  condition  before  mentioned  was  for- 
-warded  to  the  agent  for  delivery,  who  sent 
it  to  Tomsecek  by  mail,  not  knowing  that 
the  latter  was  ill.  Tomsecek  was  then  in  a 
liospital,  too  ill  to  do  business.  The  policy 
was   received   at  the  place  of  business  of 

Note. — As  to  agent's  power  to  use  property 
of  his  principal  for  payment  of  his  own  debt, 
see  Gerard  v.  McCormick  (M.  Y.)  14  L.  B.  A. 
234,  and  note, 
67  L.  R.  A. 


Enright  &  Tomsecek,  but  was  never 
brought  to  the  latter's  knowledge.  It  re- 
mained under  seal  as  taken  from  tlie  post- 
office  till  after  he  died.  That  occurred  soon 
after  the  policy  was  received.  No  credit 
for  the  first  payment  on  the  policy  was  ever 
given  to  the  agent  as  agreed  upon,  nor  was 
such  premium  ever  paid  in  any  way.  Thdre 
was  evidence  to  the  effect  that  there  was  an- 
understanding  between  the  agent  and  Tom- 
secek that  the  latter  should  have  an  oppor- 
tunity of  examining  the  policy  before  decid- 
ing whether  to  accept  it  or  not.  The  court 
excluded  all  evidence  as  to  whether  the 
agent  had  authority  to  accept  anything  in 
payment  of  the  first  premium  upon  the  pol- 
icy except  money,  upon  the  theory  that  the 
controversy  in  that  regard  was  to  be  solved 
solely  by  the  writings.  It  was  in  effect  ad- 
mitted by  plaintiff's  counsel  on  the  trial 
that  no  payment  was  made  on  the  policy  in 
money  or  otherwise,  unless  the  agreement 
in  regard  to  payment  being  made  by  credit 
to  the  agent  at  the  meat  market  operated  as 
payment.  The  circuit  judge  stated  in  th« 
course  of  the  trial,  without  dissent  by  plain- 
tiff's counsel,  that  he  so  understood  the  evi- 
dence and  their  position. 

The  jury  found  specially  aa  follows:  It 
was  agreed  between  Tomsecek  and  Webb, 
defendant's  agent,  that  the  former  should 
take  out  a  policy  in  said  company  and  that 
the  first  premium  thereon  should  be  paid  by 
applying  what  was  then  due  and  what  might 
become  due  from  said  agent  to  the  firm  of 
Enright  &  Tomsecek  thereafter  for  meat, 
etc.,  furnished  by  them  to  him.  The  policy 
was  mailed  to  Tomsecek  in  fulfilment  of 
said  agreement.  It  was  not  agreed  between 
the  agent  and  Tomsecek  that  the  policy 
should  not  be  in  force  until  Tomsecek  had 
an  opportunity,  after  it  was  written  up,  to 
examine  and  accept  it. 

Thereafter  the  jury,  by  direction  of  the 
court,  rendered  a  general  verdict  in  favor 
of  plaintiffs  for  the  face  of  the  policy  less 
$22  to  cover  the  first  premium  and  interest 
upon  the  balance,  making  $1,153.  Defend- 
ant's counsel  moved  for  judgment  on  the 
special  verdict.  The  motion  was  denied  and 
due  exception  taken  to  the  ruling.  Such 
counsel  then  moved  the  court  for  an  order 
setting  the  special  verdict  and  the  general 
verdict  also  aside,  and  for  judgment  on  the 
undisputed  evidence  or  for  a  new  trial, 
which  motion  was  denied  and  the  ruling 
duly  excepted  to.  Judgment  was  then,  on 
motion,  rendered  upon  the  verdict  in  favor 
of  plaintiffs. 

Mr,  W.  E.  Howe,  with  Jf r.  A.  H.  Lone, 

for  appellant: 

The  policy  contemplates  •  ite  delivery  to 
the  insured  subject  to  the  payment  of  the 
premium. 

McDonald  ▼.  Provident  Ba/o,  Life  Aaaur, 
8oc.  108  Wis.  213,  84  N.  W.  164;  Prali  ▼. 
Mutual  Protection  L.  Ins,  Co.  63  N.  Y.  608; 
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Roanier  ▼.  ^ina  L.  Ina.  Co.  01  Wis.  121,  64 
N.  W.  876. 

The  promise  to  pay  was  not  payment. 

McDonald  v.  Provident  8wv,  Life  Aseur. 
Boo.  108  Wis.  213,  84  N.  W.  154. 

No  agent  had  authority  to  waive  pay- 
ment. 

Actual  payment  or  a  waiver  of  it  must 
be  shown  before  the  policy  can  become  bind- 
ing upon  the  defendant. 

/did.;  Giddings  v.  Northiceaiem  Mut,  L. 
Ins.  Co.  102  U.  8.  108,  26  L.  ed.  92;  Ormond 
V.  Fidelity  Life  Asso.  96  N.  C.  158,  1  S.  E. 
796;  Heiman  v.  Phoenix  Mut.  L.  Ina.  Co. 
17  Minn.  154,  Gil.  127,  10  Am.  Rep.  164; 
8t.  Louis  Mut.  L.  Ins.  Co.  v.  Kennedy,  6 
Bush,  450;  Paine  v.  Pacific  Mut.  L.  Ins.  Co. 
2  C.  C.  A.  459,  10  U.  S.  App.  256,  51  Fed. 
689;  Misselhom  v.  Mutual  Reserve  Fund 
Life  Asso.  30  Fed.  645;  McClave  v.  Mutual 
Reserve  Fund  Life  Asso.  65  N.  J.  L.  187,  26 
Atl.  78;  Rossiter  v.  JEtna  L.  Ins.  Co.  91 
Wis.  121,  64  N.  W.  876. 

Where  the  policy  contains  no  receipt  for 
premium,  as  in  the  case  at  bar,  its  posses- 
sion raises  no  presumpticxi  of  its  payment, 
and  the  beneficiary,  to  establish  a  prima 
facie  right  to  recover,  must  show  that  the 
premium  had  been  paid. 

Manhattan  L.  Ins.  Co.  v.  Myers,  22  Ky. 
L.  Rep.  875,  59  S.  W.  30;  2  Beach,  Ins.  § 
1335. 

The  actual  payment  of  the  premium  dur- 
ing the  good  health  of  the  applicant  was  a 
condition  precedent  to  the  liability  of  the 
company. 

Reese  v.  Fidelity  Mut.  Life  Asso.  Ill  Ga. 
482,  36  S.  E.  637. 

The  application,  provides  "that  no  agent 
of  the  company  shall  have  any  power  to 
waive  or  modify  any  of  the  conditions  of 
said  insurance  contract."  This  is  a^  valid 
agreement. 

Hartford  F.  Ins.  Co.  ▼.  Small,  14  C.  C.  A. 
33,  30  U.  S.  App.  127,  66  Fed.  490;  Han- 
kitis  V.  Rockford  Ins.  Co.  70  Wis.  1,  35  N. 
W.  34;  Enos  v.  Sun  Ins.  Co.  67  Cal.  621,  8 
Pac.  379;  Clevenger  v.  Mutual  L.  Ins.  Co. 
2  Dak.  114,  3  N.  W.  313;  Porter  v.  United 
States  L.  Ins.  Co.  160  Mass.  183,  35  N.  E. 
678;  Cook  v.  Standard  Life  d  Acci.  Ins.  Co. 
84  Mich.  12,  47  N.  W.  568. 

Messrs.  J.  P.  ETans  and  O.  B.  Thonuui 
for  respondents. 

Marshall,  J.,  delivered  the  opinion  of  the 
court : 

Many  suggestions  are  made  in  the  briefs 
of  counsel  for  respondents  why  the  judg- 
ment is  right  and  should  be  affirmed,  which, 
in  our  view  of  the  case,  need  not  be  consid- 
ered. The  learned  trial  court  rightly  de- 
cided that  if  the  agreement  between  Tom- 
secek  and  appellant^s  agent,  that  the  first 
premium  on  the  policy  might  be  paid  other- 
wise than  in  money,  and  the  delivery  of  the 
policy  pursuant  to  such  agreement,  consti- 
tuted a  waiver  by  the  company  of  payment 
of  such  premium  and  of  the  condition  that 
the  policy  should  not  take  effect  unless  such 
payments  should  be  made  while  Tomsecek 
was  in  good  health,  then  the  policy  took  ef- 
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feet  before  Tomsecek  died  and  plaintiffs  were 
entitled  to  recover;  otherwise  appellant  is 
entitled  to  judgment.  Was  the  decision  of 
that  question  in  respondent's  favor  right  f 
That  IS  the  proposition  upon  which  this  ap- 
peal turns. 

Many  authorities  are  cited  to  our  atten- 
tion to  the  effect  that  possession  of  a  policy 
by  the  assured  at  the  time  of  his  deatb 
prima  facie  establishes  all  conditions  neces- 
sary to  its  having  taken  effect  as  a  binding 
insurance  contract  in  his  lifetime,  notwith- 
standing it  contains  a  stipulation  that  it 
shall  not  take  effect  unless  the  first  pre- 
mium is  paid  while  the  assured  is  in  good 
health;  that  if  such  payment  was  not  ip 
fact  made,  a  waiver  thereof  will  be  pre- 
sumed in  the  absence  of  evidence  to  tho 
contrary.  Some  of  such  authorities  hold  to 
rather  an  extreme  doctrine  when  applied  to 
a  policy  which  does  not  contain  a  receipt 
for  payment  of  the  first  premium  and  in- 
dicates that  an  independent  instrument,  evi- 
dencing such  payment,  is  to  be  delivered  to 
the  assured  upon  such  payment  being  made, 
as  in  this  case.  To  that  extent  they  are  not 
in  harmony  with  McDonald  v.  Provident 
Sav.  Life  Assur.  Soc.  108  Wis.  213,  84  N. 
W.  154,  and  do  not  meet  with  our  approval. 
The  trial  court  applied  the  doctrine  of  such 
authorities  to  this  case,  and  in  that,  as  it 
seems,  committed  error.  The  court  went 
further,  not  only  holding  that  the  agent 
waived,  and  had  implied  authority  to 
waive,  payment  of  the  first  premium  while 
the  applicant  for  insurance  was  in  good 
health,  but  waived  and  had  authority  to 
waive  payment  of  such  premium  in  money 
and  to  make  an  agreement,  binding  on  ap- 
pellant, that  payment  might  be  made  by  ap- 
plying the  amount  of  the  premium  on  tho 
agent's  indebtedness  for  meat  and  as  a  cred- 
it entitling  him  to  further  delivery  of  meat. 
The  principle  is  familiar  that  the  authority 
of  an  agent  as  to  waiving  conditions  of  an 
insurance  policy  before  it  takes  effect  io 
pretty  broad,  bjut  it  does  not  go  beyond  his 
actual  authority  and  that  reasonably  im- 
plied frpm  the  nature  of  the  business  car- 
ried on.  The  rule  in  that  regard  is  the  same 
in  respect  to  an  agent  for  an  insurance  com- 
pany as  an^  other.  There  is  no  claim  that 
the  agent  had  actual  authority  to  make  tho 
agreement  found  by  the  jury,  so  his  author- 
ity in  that  regard  must  be  tested  wholly  by 
what  may  be  reasonably  implied.  It  may 
be  admitted  that  Webb  was  a  general  agents 
and  still  the  difficulty  is  not  lessened,  be- 
cause it  cannot  be  implied  that  he  had  any 
authority  in  excess  of  the  power  of  the  cor- 
poration, and  it  must  be  presumed  that 
such  power  did  not  include  the  issue  of 
policies  of  life  insurance  for  anything  but 
money. 

Several  cases  are  cited  to  our  attention  to 
sustain  the  decision  that  an  agent  may 
waive  the  conditions  of  an  insurance  policy 
calling  for  payment  of  the  first  premium  in 
money,  but  none  of  them  fit  the  facts  of 
this  case.  The  nearest  approach  to  a  situ- 
ation similar  to  the  one  under  consideration 
is  that  involved  ii»  Hancock  MuL  L.  Ina^ 


190X 


TOBCSBCEK  y.   T&AYBLBBfi'  INSUBAHCB  CO. 


467 


Co.  ▼.  Behlink,  176  HI.  284,  61  N.  E.  795. 
There  the  a^ent  agreed  to  waive  payment 
in  money  ox  a  part  of  the  first  premium, 
such  part  not  exceeding  the  amount  al- 
lowed to  him  as  his  commission.  The  pol- 
icy was  sustained  upon  the  ground  that 
payment  of  the  full  amount  going  to  the 
company  was  made  in  money,  the  court  in- 
ferentially  holding  that  the  agent  had  no 
authority  to  waive  payment  thereof.  The 
decision  followed  Lycoming  F,  Ins.  Co.  v. 
Ward,  90  111.  545,  whore  the  agent  a^eed  to 
take  part  payment  of  the  first  premium  out 
of  the  aasured's  saloon.  In  respect  to  the 
defense  of  nonpayment  of  the  first  pre- 
mium in  money,  the  court  said:  "As  the 
amount  paid  in  cash  was  more  than  enough 
to  pay  the  premium  on  this  policy,  we  see 
no  ground  for  holding  that  the  premium 
was  not  all  paid  in  cash."  The  agent  "was 
entitled  to  commissions  for  procuring  the 
insurance,  and  if  he  saw  proper  to  take  out 
his  commissions  in  the  saloon,  we  know  of 
no  reason  or  authority  to  debar  him  from 
ao  doing." 

So  many  loose  expressions  are  found  in 
text-books  and  legal  opinions  as  well,  as  to 
the  power  of  a  general  agent  of  an  insur- 
ance company  to  waive  the  conditions  of  a 
policy  calling  for  payment  of  premiums  in 
money,  that  it  is  not  to  be  wondered  at  that 
attorneys  and  courts  as  well  sometimes  go 
astray.  A  careful  analysis  of  the  authori- 
ties will  show  that  with  few  exceptions, 
which  are  not  of  sufficient  significance  to 
be  followed,  the  idea  that  the  agent  of  an 
insurance  company  has  implied  authority 
to  waive  payment  of  premiums  on  an  in- 
surance policy  in  money  and  agree  to  take 
something  in  lieu  thereof  which  is  neither 
money  nor  an  agreement  to  pay  money,  nor 
an  equivalent  to  money  to  the  insurance 
company  when  taken,  has  no  support.  In 
May,  Ins.  $  360d,  it  is  said:  "An  agent 
autnorized  to  deliver  policies  and  receive 
payment  may  waive  the  payment  of  the  pre- 
mium in  cash  notwithstanding  a  stipula- 
tion in  the  policy  to  the  contrary,"  citing 
Home  Ina.  Co.  v.  Oilman,  112  Ind*  7,  13  N. 
£.  118.  In  that  case  the  agent  agreed  to 
receive  credit  on  his  own  debt  to  the  as- 
sured for  the  amount  of  the  first  premium, 
and  to  pay  the  insurance  company  the 
amount  thereof,  which  agreement  was  fully 
carried  out,  the  company  actually  receiving 
payment  in  money.  The  decision  was 
grounded  on  the  fact  that  the  company  re- 
ceived cash  for  the  first  premium,  substan- 
tially according  to  the  contract.  The  court 
said:  "We  are  not  required  to  decide  what 
the  rights  of  the  parties  would  have  been  in 
case  .  .  .  the  agent  had  failed  to  give 
the  company  credit  and  remit  in  the  usual 
course."  However,  the  court  quoted,  with- 
out explanation  or  qualification,  and  in  a 
way  to  lead  one  astray  if  he  fails  to  exam- 
ine the  supporting  authorities,  from  §  360 
of  May,  Ins.,  this  language:  "If  the  agent 
be  authorized  to  receive  the  premium,  an 
agreement  between  the  assured  and  the 
agent  that  the  latter  will  be  responsible  to 
the  company  for  the  amount^  and  hold  the 
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assured  as  his  personal  debtor  therefor,  U 
a  waiver  of  the  stipulation  in  the  policy 
that  it  shall  not  be  binding  until  the  pre- 
mium is  received  by  the  company  or  its  ac- 
credited agent,"  citing  Sheldon  v.  Connecti- 
cut Mut.  L.  Ins.  Co.  25  Conn.  207,  65  Am. 
Dec.  565;  Columhus  Borne  Ins.  Co.  v.  Cur- 
tis, 32  Mich.  402;  Willouts  v.  Northicestem 
Mut.  L.  Ins.  Co.  81  Ind.  300,  309.  The  text 
in  May  is  supported  by  Sheldon  v.  Connecti- 
cut Mut.  L.  Ins.  Co.  25  Conn.  207,  65  Am. 
Dec.  565,  and  Southern  L.  Ins.  Co.  v.  Book- 
er, 9  Heisk.  606,  24  Am.  Rep.  344.  In  the 
last  case  mentioned  the  agreement  was  to 
the  effect  that  the  agent  should  give  the 
assured  time  to  make  the  first  payment. 
There  was  no  waiver  of  payment  in  money. 
In  Sheldon  v.  Connecticut  Mut.  L.  Ins.  Co. 
the  facts  were  that  the  agent  agreed  to  give 
the  applicant  time  to  make  payment  of  the 
first  premium,  to  take  his  note,  payable  tb 
the  company  on  short  time  for  one  half 
thereof,  and  his  promise  to  pay  such  agent 
the  other  half,  and  to  personally  make  the 
cash  payment  to  the  company.  It  was  the 
custom  between  the  company  and  the  agent 
to  charge  the  amount  of  the  first  premium 
to  the  latter  upon  forwarding  to  him  the 
policy  for  delivery,  and  for  the  agent  to 
make  settlements  with  the  company  from 
time  to  time,  and  to  remit  money  on  ac- 
count. There  was  no  waiver  of  the  pay- 
ment in  money,  only  a  waiver  of  the  time 
of  payment.  In  Columbus  Home  Ins.  Co. 
V.  Curtis,  the  agent  advanced  the  money  for 
the  assured  for  the  first  premium,  actually 
paying  it  to  the  company,  and  it  was  held 
that  there  was  a  sufficient  compliance  with 
the  provision  of  the  policy  requiring  pay- 
ment of  the  first  premium  as  a  condition  of 
the  policy  going  into  effect.  In  WilloutB 
V.  Vorthwestem  Mut.  L.  Ins.  Co.  the  facts 
were  that  the  policy  was  issued  to  one  of 
the  medical  examiners  of  the  company  and 
it  was  agreed  between  him  and  the  agent 
that  the  dues  to  the  applicant  for  services 
as  medical  examiner  might  be  applied  on 
the  premiums.  It  was  held  that  such 
agreement  was  binding  on  the  company  as 
to  services  actually  rendered  before  the  pre- 
miiun  became  due,  because,  to  that  extent, 
it  did  not  really  constitute  a  waiver  of  pay- 
ment in  money,  as  the  amount  due  to  the 
examiner  from  the  company  was  equivalent 
to  it  to  a  cash  payment  to  that  extent. 

Enough  has  been  said  to  indicate  the 
character  of  the  authorities  relied  upon  to 
show  that  a  general  agent  of  an  insurance 
company  has  implied  authority  to  waive 
the  provision  of  an  insurance  policy  calling 
for  payment  of  the  first  premium  in  money. 
None  of  them  go  to  the  extent  of  holding 
that  the  agent  may  waive  such  payment 
and  take  something  in  lieu  thereof  which 
does  not  amount  to  payment  to  the  corpora- 
tion in  cash,  such  as  an  agreement  on  the 
part « of  the  agent  to  take  pay  for  a  pre- 
mium in  meat,  no  credit  being  given  or  pay- 
ment actually  made  to  the  agent,  or  credit 
being  given  by  him  to  the  corporation  in  the 
usual  course  of  business.  The  precise  ques- 
tion we  have  here  was  decided  in  Hoffman 
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▼.  John  Haneooh  Mui.  L.  In$,  Co.  92  U.  8. 
161,  23  L.  ed.  539.  There  the  first  premium 
was  paid  to  a  local  or  special  agent,  by  con- 
sent of  the  general  agent  of  the  company, 
in  a  horse,  tiie  cancelation  of  an  indebted- 
ness of  the  special  agent  to  the  applicant  for 
insurance,  a  note  to  such  agent  and  a  note 
to  the  corporation.  The  transaction  was 
held  void,  Swayne,  J.,  who  delivered  the 
opinion  of  the  court,  saying:  "It  is  an  ele- 
mentary principle,  applicable  alike  to  all 
kinds  of  agency,  that  whatever  an  agent 
does  can  be  done  only  in  the  way  usual  in 
the  line  of  business  in  which  he  is  acting;" 
and  the  implication  to  that  effect  "is  pres- 
ent whenever  his  authority  is  called  into 
activity,  and  prescribes  the  manner  as  well 
as  the  limit  of  its  exercise."  It  was  further 
said,  in  effect,  that  as  life  insurance  is  a 
cash  business,  the  agent  of  an  insurance 
company,  whether  he  be  a  general  or  a  spe- 
cial agent,  has  no  implied  authority  to  take 
or  agree  to  take  personal  property,  such  as 
a  horse,  in  payment  of  a  premium  upon  an 
insurance  policy;  that  such  an  agreement, 
even  if  made  by  the  company  itself,  would 
be  ultra  vires,  and  if  made  by  an  agent 
without  the  knowledge  of  the  company  it 
would  not  only  be  ultra  vires  but  a  fraud 
both  upon  the  part  of  the  agent  and  the  ap 
plicant  for  insurance,  for  the  latter  must  bo 
presumed  to  know  that  an  insurance  pre- 
mium cannot  be  legitimately  paid  in  horses. 
It  would  seem  that  nothing  further  need 
he  said  to  show  that  the  policy  in  question 
never  became  binding  upon  appellant.    The 

i'ury  found  that  the  agent  agreed  to  accept 
lis  own  indebtedness  tor  meat  as  part  pay- 
ment for  the  first  premium  and  to  take 
meat  for  the  balance  thereof.  It  is  undis- 
puted that  such  agreement  was  never  car- 
ried out  by  the  insured  so  as  to  obligate  the 
■agent  to  pay  the  company.  Neither  the 
•company  nor  the  agent  received  pay  for  the 
first  premium.  There  is  no  analogy  between 
this  case  and  one  where  the  agent  merely 
agrees  to  give  the  applicant  for  insurance 
time  to  make  the  first  payment,  or  agrees 
that  he  will  advance  the  amount  of  the  first 
payment  himself,  and  actually  does  advance 
it,  or  agrees  to  charge  himself  with  the  first 
premium  in  his  account  with  the  company, 
according  to  a  custom  of  doing  business  be- 
tween himself  and  his  principal,  thereby  be- 
coming liable  to  the  company.  We  must 
hold  here  that  the  agent  had  no  implied 
authority  to  use  the  appellant's  policy  of 
insurance  to  pay  his  meat  bills  or  to  build 
up  a  credit  for  future  purchases  of  meat. 
There  are  no  circumstances  disclosed  in  the 
evidence  to  avoid  the  effect  of  that  conclu- 
sion. 

The  motion  made  by  appellant's  counsel 
for  judgment  on  the  special  verdict  should 
have  been  granted  and  the  duty  devolves 
upon  this  court  to  reverse  the  judgment  and 
remand  the  cause  with  directions  to  strike 
out  the  general  verdict  and  render  judg- 
ment in  favor  oi  defendant  on  the  special 
verdict,  dismissing  the  complaint  with  costs. 

So  ordered* 
£7  L.  K.  A. 


Albert  GLOCEE,  Sr.,  Respt., 

V. 

Albert  GLOCKE,  Jr.,  Impleaded,  etc.,  Appt. 
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*1.  It  is  not  •■■entlal  to  a  condition 
•nbse«inent  in  a  conveyance  of  property, 
that  It  be  created  by  expreis  words,  or  that 
there  be  any  express  power  In  the  writings 
to  make  re-entry  for  condition  broken,  or  to 
do  anything  equivalent  thereto. 

2.  If  an  aared  parent  conireya  his  prop- 
erty to  lii«  son  to  aecnre  avpport  for 
lilmMelf  dvrlnar  tlie  remainder  of  lila 
life,  whether  the  agreement  calls  for  sup- 
port generally  or  by  paying  to  the  grantor 
money  or  property  In  specific  smounts  at 
specified  times,  the  presumption  Is  that  the 
primary  purpose  of  the  grantor  Is  to  secure 
personal  performance  by  the  grantee  of  the 
obligations  Incurred  by  him. 

3.  In  the  clrcnm«tancea  above  stated, 
there  belnar  no  adeanate  remedy  for 
such  a  breach  of  the  agreement  by  the 
grantee  as  will  prevent  the  grantor  from 
realising  the  purpose  of  the  grant  other  than 
a  restoration,  so  far  as  practicable,  of  the 
parties  to  their  former  position,  a  court  of 
equity  will  read  out  of  the  papers  evidencing 
the  agreement  a  condition  subsequent  upon 
which  the  property  was  conveyed,  enforce- 
able by  the  grantor  the  same  as  any  other 
such  condition  In  the  conveyance  of  property. 

4.  In  case  of  a  conveyance  of  prop- 
erty an  and  for  the  purpose  above 
Indicated,  and  of  the  grantee,  by  his 
conduct,  rendering  Impossible  of  realiza- 
tion the  purpose  of  the  grantor,  if  the  latter 
elects  to  rescind  the  transaction  for  breach 
of  condition  subsequent,  a  court  of  equity 
will  take  Jurisdiction  to  give  a  protective  rem- 
edy to  him  by  establishing  his  status  as 
owner  of  the  property.  It  takes  Jurisdiction 
in  such  a  case,  not  to  forfeit  a  title,  but  to 
quiet  a  title  already  forfeited  for  nonper- 
formance of  the  condition  subsequent.  To 
the  end  that  the  conditional  grantor's  rem- 
edy may  be  complete.  It  will  cancel  all  writ- 
ings and  records  that  might  otherwise  be 
used,  presently  or  In  the  future,  to  his  preju- 
dice, acting,  not  upon  the  theory  that  they 
are  avoided  by  the  act  of  the  court,  but  that 
they  are  void  Independent  thereof,  and  that 
equity  Jurisdiction  is  required  to  settle  the 
status  of  the  property  in  accordance  with  the 
facts,  on  the  principle  of  quia  timet,  and  to 
clear  away  those  things  which,  though  void 
in  fact,  might,  by  reason  of  their  spparent 
force,  be  used  by  the  holders  thereof  in  some 
way,  presently  or  In  the  future,  wrongfully. 

(February  18,  1902.) 

APPEAIj  by  defendant  Albert  Glocke,  Jr., 
from  a  judgment  of  the  Circuit  Court 
for  Waupaca  County  in  plaintiff's  favor  in 
an  action  brought  to  enforce  rescission  of  a 
contract  granting  real  estate  in  considera^ 
tion  of  support.    Affirmed, 

^Headnotes  by  Mabshall,  J. 

Note. — For  rights  under  a  deed  In  consldera- 
tlon  of  the  support  of  a  person  for  life,  see  also, 
in  this  series,  Dreisbach  v.  Serfass  (Pa.)  3  L. 
R.  A.  836:  Cook  v.  Bartholomew  (Conn.)  13  L. 
R.  A.  452 ;  and  Tuttle  v.  Burgett  (Ohio)  30  L. 
B.  A.  214. 
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Clocks  v.  Glocke. 
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Statement  by  Marshally  J.: 

Action  to  enforce  rescission  of  a  contract 
for  nonperformance  of  a  condition  subse- 
quent. The  issues  raised  by  the  pleadings 
sufficiently  appear  by  the  findings  of  fact 
and  conclusions  of  law.  For  the  purpose  of 
this  appeal  such  findings  and  conclusions 
may  be  stated  as  follows:  May  23,  1899, 
and  for  many  years  prior  thereto,  plaintiff 
owned  and  possessed  as  his  homestead  the 
lands  described  in  the  complaint.  Defend- 
ant Albert  Glocke,  Jr.,  is  plaintiff's  son  and 
is  twenty-five  years  of  age.  Defendant 
Emma  Glocke  is  the  son's  wife.  May  2dd, 
aforesaid,  plaintiff,  by  a  deed  with  full  cov- 
enants, conveyed  the  lands  mentioned  to  his 
said  son,  receiving  as  the  only  consideration 
therefor  an  a^ement,  executed  by  the  lat- 
ter and  his  wife,  secured  by  a  mortgage  for 
$5,000  on  said  lands,  by  which  agreement  it 
was  stipulated  that  plaintiff  should  have  the 
use  of  a  designated  part  of  the  dwelling 
house  on  said  lands  cfuring  his  life,  the  use 
of  1  acre  of  land  for  a  garden,  the  right  to 
^  upon  any  part  of  the  premises  at  his 
pleasure,  and  tlie  right  to  permit  such  per- 
sons as  he  mi^ht  desire  to  come  upon  the 
land  to  visit  him;  that  defendants  would 
manure  and  plow  plaintiff's  garden  spot 
when  requestea  to  do  so;  that  they  would 
give  plaintiff  good  and  proper  care  and  nurs- 
ing in  case  of  his  sickness,  and  at  such  times 
obey  his  request  to  procure  a  doctor  and  pa^ 
the  doctor  for  medical  services;  that  they 
would  furnish  plaintiff,  at  any  time  he  might 
desire,  any  horse  that  might  be  on  the  farm, 
with  rig  and  hainess,  ready  for  his  use  to 
go  anywhere  he  might  choose;  that  the  oc- 
cupancy of  the  premises  by  the  defendants 
should  commence  March  1,  1900;  that  March 
1,  1901,  and  annually  thereafter  during 
plaintiff's  life,  defendants  would  pay  him 
$75  in  money;  that  they  would,  during  his 
life,  deliver  to  him  each  year  at  threshing 
time  40  bushels  of  good  wheat,  at  digging 
time  40  bushels  of  good  potatoes,  at  shear- 
ing time  10  pounds  of  the  best  wool,  in 
November  100  pounds  of  good  beef  and  two 
hogs  weighing  not  less  than  200  pounds 
each,  2  quarts  of  fresh  milk  every  day,  1 
dozen  eggs  daily  from  March  1  to  November 
1,  3  pounds  good  fresh  butter  every  week, 
1  fat  chicken  every  week,  at  Thanksgiving 
time  2  fat  geese,  and  all  the  good  dry  wood 
he  might  desire  for  fuel,  ready  for  the  stove ; 
that  in  case  plaintiff  should  die  leavins  a 
widow,  she  should  have  the  use  during  her 
life  of  a  designated  part  of  the  dwelling 
house  as  aforesaid,  all  the  good  dry  fuel  she 
should  need,  prepared  for  the  stove,  and  one 
half  as  much  money,  wheat,  potatoes,  beef, 
pork,  wool,  butter,  eggs,  milk,  chickens,  and 
geese  as  that  agreed  to  be  furnished  plain- 
tiff, and  at  the  time  designated  for  furnish- 
ing the  same  to  him;  that  on  the  full  per- 
formance of  all  the  conditions  aforesaid  to 
be  performed  by  the  defendants,  both  as  to 
the  plaintiff  and  as  to  his  widow  should  he 
die  leaving  one,  after  his  death  and  the  death 
of  his  widow,  if  there  should  be  one,  the  said 
mortgage  should  become  void  and  of  no  ef- 
iect,  and  be  canceled  of  record. 
4^1  Li,  R.  A* 


As  soon  as  defendants  took  possession  of 
the  farm  imder  the  aforesaid  agreement, 
they  became  intolerably  abusive  toward 
plaintiff.  They  failed,  nearly  from  the  first, 
to  carry  out  any  part  of  the  aforesaid  agree- 
ment. They  did  not  perform  any  of  such 
agreements  except  to  furnish  butter  and 
eggs  and  milk  for  about  ten  days,  though 
they  were  repeatedly  requested  to  comply  in 
every  respect  with  their  contract.  Subse- 
quent to  the  making  of  the  contract  plaintiff 
married  and  took  his  wife  to  live  with  him 
on  the  farm.  Defendants  immediately  there- 
after became  intolerably  abusive  toward  her. 
April  5,  1900,  without  the  consent  of  plain- 
tiff or  his  knowledge,  defendants  left  the 
premises  to  live  on  a  farm  purchased  by 
them,  some  20  miles  away,  taking  all  their 
belongings  with  them,  after  which  time  they 
made  no  attempt  whatever  to  fulfil  any  of 
the  obligations  of  said  agreement.  By  rea- 
son of  such  removal  they  rendered  them- 
selves wholly  incapable  of  complying  with 
their  contract.  After  such  removal  defend- 
ants freely  asserted  to  plaintiff  that  they 
would  not  abide  by  their  said  agreement,  and 
they  gave  out  publicly  that  they  would  sell 
or  lease  the  place,  or  commit  waste  thereon. 
The  premises  are  worth  about  $8,000.  Plain- 
tiff never  gave  up  possession  thereof  other 
than  as  contemplate  in  the  contract,  but  is 
now  in  possession  the  same  as  before  the 
contract  was  executed. 

The  conclusion  of  law  was  that  the  trans- 
actions between  the  parties,  consisting  of  the 
making  of  the  deed,  mortgage,  and  contract, 
should  be  deemed  rescinded  and  all  rights 
which  the  parties  obtained  through  such 
transaction  extinguished,  and  the  title  to 
the    property  involved    adjudged    to  be  in 

glaintiff  the  same  as  if  such  transaction 
ad  never  occurred. 
Defendants  alleged  in  their  answer,  by 
way  of  counterclaim,  that  when  the  contract 
was  made,  which  was  attempted  to  be  re- 
duced to  writing  by  the  making  of  the  deed, 
written  agreement  and  mortgage,  it  was  a 
material  part  thereof  that  a  large  amount  of 
the  personal  property  and  farming  utensils 
in  use  and  for  use  on  the  farm  should  go 
with  the  farm  to  the  defendants  as  part  of 
the  consideration  for  the  a^eements  on  their 
part  contained  in  the  written  contract  re- 
ferred to;  that  by  mutual  mistake  the  pa- 
pers were  so  drawn  as  not  to  carry  out  that 
part  of  the  arrangement  between  the  par- 
ties, and  that  plaintiff  has  refused  to  let 
the  defendants  have  any  part  of  said  per- 
sonal property.  There  was  a  prayer  for  a 
reformation  of  the  agreement  and  deed  so 
as  to  embody  the  part  alleged  to  have  been 
omitted  therefrom. 

Judgment  was  rendered  for  plaintiff  in  ac- 
cordance with  the  conclusions  of  law  as  be- 
fore stated. 

Mr,  Gabe  Bouck,  with  Mr,  0.  F.  Grane, 

for  appellant: 

The  agreement  is  not  for  the  support  and 
maintenance  of  the  plaintiffs,  but  for  the 
payment  of  life  annuities  in  money  and 
specific  articles. 
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In  such  cases  the  only  remedy  is  by  fore- 
closure. 

Peterson  v.  Oleaon,  47  Wis.  122,  2  N.  W. 
94. 

When  the  agreement  is  for  maintenance 
and  support,  in  a  proper  case  there  can  be 
a  rescission. 

Beckman  v.  BeokvMin,  86  Wis.  665,  67  N. 
W.  1117;  HartBiein  v.  Hartsiein,  74  Wis.  1, 
41  N.  W.  721;  Bogie  v.  Bogie,  41  Wis.  209; 
Bresnahan  v.  Bresnahan,  46  Wis.  386,  1  N. 
W.  39;  Belong  v.  Belong,  66  Wis.  514,  14 
N.  W.  591;  Knutaon  v.  Boetrak,  99  Wis. 
469,  76  N.  W.  156. 

Messrs.  E.  Ii.  Browne  and  E*  E* 
Browne,  for  respondent: 

In  the  case  at  bar  it  would  be  unjust  to 
compel  the  plaintiff  to  resort  to  foreclosure 
proceedings,  wait  one  vear  before  he  could 
sell  the  premises  to  enforce  his  judgment  of 
foreclosure,  at  the  end  of  which  time  he 
could  only  hope  to  receive  $6,000,  in  which 
event  the  plamtifT  would  lose  his  old  home 
where  he  had  lived  for  forty-five  years,  lose 
all  the  benefits  he  expected  to  derive  from 
his  contract  with  his  son,  and  lose  $3,000  in 
money. 

Bogie  v.  Bogie,  41  Wis.  209;  Breanahan 
V.  Bresnahan,  46  Wis.  385,  1  N.  W.  39; 
Blake  v.  Blake,  56  Wis.  392,  14  N.  W.  173; 
Belong  v.  Belong,  56  Wis.  514,  14  N.  W. 
691;  Reoch  v.  Reoch,  98  Wis.  201,  73  N. 
W.  989;  Knutson  v.  Bostrak,  99  Wis.  469, 
76  N.  W.  156;  Willard,  Eq.  Jur.  302. 

MarsKall,  J.,  delivered  the  opinion  of 
the  court: 

The  disposition  of  this  case  by  the  trial 
court  was  not  complete  in  that  there  was  a 
failure  to  make  findings  covering  the  alle- 
gations of  the  counterclaim  constituting  a 
cause  of  action  for  a  reformation  of  the 
deed.  However,  appellant  does  not  appear 
to  have  been  prejudiced  thereby,  because  the 
evidence  did  not  establish  such  allegations 
with  sufficient  certainty  to  warrant  findings 
in  his  favor.  It  is  elementary  that  a  writ- 
ten contract  or  instrument  cannot  be  re- 
formed so  as  to  include  matters  alleged  to 
have  been  omitted  therefrom  through  mu- 
tual mistake,  or  mistake  of  one  party  and 
fraud  of  the  other,  without  entirely  clear 
and  satisfactory  proof  of  all  the  facts  In- 
volved,— proof  which  will  admit  of  no  rea- 
sonable controversv.  Meisioinkel  v.  8t.  Paul 
F.  d  M.  Ins.  Co.  75  Wis.  147,  6  L.  R.  A. 
200,  43  N.  W.  669.  In  such  a  case  the  party 
upon  whom  the  burden  of  proof  rests  must 
do  more  than  to  produce  a  mere  preponder- 
ance of  the  evidence  tending  to  establish 
the  facts  in  his  favor  to  a  reasonable  cer- 
tainty, as  in  an  ordinary  civil  case.  The  court 
cannot  overturn  the  solemn  agreements  of 
parties,  as  indicated  by  their  writings,  by 
merely  choosing  between  conflicting  reason- 
able inferences,  where  there  is  a  fair  con- 
troversy yet  remaining.  The  inferences 
must  be  substantially  either  all  in  favor 
of  the  reformation  requested,  or  must  so 
overbalance  the  inferences  to  the  contrary 
that  a  reasonable  person  would  not  be  lia- 
ble to  act  thereon  otherwise  than  in  favor 
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of  the  major  inferences.  Many  courts  hold 
the  degree  of  certainty  with  which  a  con- 
tract must  be  established  to  warrant  chang- 
ing a  written  agreement,  intended  to  em- 
bc^y  that  which  the  minds  of  the  parties  met 
upon  but  which  fails  to  do  so,  is  the  same 
as  that  required  to  warrant  conviction  in  a 
criminal  case,  t.  e.,  beyond  a  reasonable 
doubt.  This  court  has  not  gone  (fiite  that 
far,  but  has  followed  the  rule  which  gener- 
ally prevails,  that  the  facts  must  be  estab- 
lished, as  before  indicated,  beyond  reason- 
able controversy.  Perhaps  it  may  well  be 
said  that  the  difference  between  the  two 
rules  is  quite  shadowy  and  inconsequential, 
yet  it  is  considered  that  there  is  a  difference. 
In  Kropp  V.  Kropp,  97  Wis.  137,  72  N.  W. 
381,  the  langua^  used  was:  "The  rule  which 
governs  in  this  class  of  cases,  that  the 
facts  requisite  to  a  recoveiy  must  appear 
by  clear  and  satisfactory  evidence,  or,  as  is 
usually  said,  the  proof  of  the  facts  must  be 
entirely  plain  ana  convincing."  In  a  later 
case,  Fillingham  v.  Nichols,  108  Wis.  49,  84 
N.  W.  15,  speaking  on  the  same  subject,  the 
court  said  the  proof  should  be  such  as  to 
establish  the  facts  "beyond  reasonable  con- 
troversy." That  language  is  probably  more 
comprehensive  than  any  other  of  the  various 
expressions  commonly  used.  The  Supreme 
Court  of  the  United  States  uses  similar  lan- 
guage in  respect  to  the  subject:  "In  each 
case  the  burden  rests  upon  the  moving  party 
of  overcoming  the  strong  presumption  aris- 
ing from  the  terms  of  a  written  instrument. 
If  the  proofs  are  doubtful  and  unsatisfac- 
tory, if  there  is  a  failure  to  overcome  this 
presumption  by  testimony  entirely  plain  and 
convincing  beyond  reasonable  controversy, 
the  writing  will  be  held  to  express  correctly 
the  intention  of  the  parties.'^  Hotoland  v. 
Blake,  97  U.  S.  624,  24  L.  ed.  1027. 

A  brief  review  of  the  evidence  will  be 
sufficient  to  demonstrate  that  it  comes  far 
short  of  satisfying  the  standard  above  indi- 
cated. Appellant  Albert  Glocke  said  that 
when  the  paper  was  made  the  understanding 
was  that  the  farm  implements  would  stay 
on  the  place.  Defendant  Emma  Glocke  said 
the  same  and  that  respondent  consented  to 
give  appellant  the  farm  and  personal  prop- 
erty. JCeither  of  the  defendants  testified 
that  tl )  re  was  anything  said  about  personal 
property  being  mentioned  in  the  conveyance 
or  contract.  Both  testified  that  they  knew 
within  a  few  days  after  the  papers  were 
drawn  that  respondent  claimed  the  personal 
property  and  tnat  no  mention  thereof  waa 
made  therein.  They  did  not  make  any  com- 
plaint in  respect  thereto  or  intimate  in  any 
way  that  axiy  mistake  had  been  made  in 
the  writings.  With  full  knowledge  of  the 
facts,  and  without  objection,  nearly  a  year 
after  the  papers  were  made,  they  entered 
upon  the  performance  of  their  obligations, 
and  there  is  nothing  to  show  that  they 
ceased  performance  because  of  any  breach 
upon  respondent's  part,  either  of  the  written 
contract  or  the  contract  they  claimed  should 
have  been  reduced  to  writing.  Respondent 
testified  that  he  did  not  agree  to  convey  the 
personal  property  or  have  any  such  thing  in 
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mind ;  that  the  only  time  such  property  was 
mentioned  was  when  the  papers  were  being 
signed,  when  he  said  to  appellants :  "If  you 
keep  me  good,  everything  will  be  left.  Xiot 
a  pin  will  be  taken  off.  If  you  do  not  keep 
me  good  I  will  do  what  I  have  a  mind  to;" 
and  that  he  never  said  anything  other  than 
that  to  anyone.  The  scrivener  who  drew 
the  conveyance  and  mortgage  testified  that 
respondent  used  some  such  language;  that 
no  directions  were  given  to  him  to  embody 
in  the  conveyance  any  reference  to  the  per- 
sonal property ;  that  the  parties  talked  part- 
ly in  Grerman  and  partly  in  English.  Two 
relatives  of  appellant  testified  that  respond- 
ent said  to  them  the  day  the  papers  were 
made  that  he  had  given  everything  to  his 
son.  So  it  will  be  seen  that  the  evidence, 
that  the  parties  agreed  that  the  conveyance 
of  property  to  appellant  should  include  re- 
spondent's personal  propertv  on  the  farm,  is 
not  entirely  clear  and  satisfactory.  All  par- 
ties were  present  when  the  papers  were 
drawn.  Appellant  must  have  heard  and  ]^ar- 
ticipated  in  giving  directions  to  the  scrive- 
ner; yet  there  is  an  entire  absence  of  tes- 
timony as  to  anthing  having  been  said  to 
him  about  mentioning  personal  property  in 
the  papers.  The  evidence  corroborating  ap- 
pellant's version  of  the  matter  is  no  stronger 
than  that  corroborating  respondent's  ver- 
sion. The  case  stands  substantially  on  the 
evidence  of  the  opposing  parties.  It  is  far 
too  weak  to  warrant  changing  their  written 
contract. 

The  claim  is  made  that  the  findings  of 
fact  are  not  supported  by  the  evidence.  As 
we  understand  defendants'  counsel,  th^  do 
not  contend  but  that  substantial  breaches  of 
defendants'  obligations  were  established  if 
the  contract  between  the  parties  required 
them  to  reside  upon  the  farm  or  where  they 
eould  render  respondent  personal  attention, 
but  say  the  contract  will  not  bear  that  con- 
struction. In  our  judgment  it  will  not  rea- 
sonably admit  of  any  other  construction. 
Respondent's  purpose  clearly  was  to  make 
provision  for  bis  support  during  the  balance 
of  his  life,  including  care  and  nursing  in 
sickness  and  all  the  attention  which  a  per- 
son in  his  declining  years  might  probably  re- 
quire. It  is  not  reasonable  that  he  would 
have  thought  of  intrusting  his  future  in 
those  respects  to  anyone  but  a  member  of 
his  family,  or  that  he  would  have  made  such 
a  disposition  of  his  property  as  he  did  with 
the  iaea  that  his  immediate  associate  or  as- 
sociates during  the  last  years  of  his  life 
might  be  a  stranger  or  strangers, — persons 
who  would  have  no  interest  whatever  to 
care  for  him  but  the  expectation  of  pecun- 
iary compensation  to  be  paid  by  another; 
that  he  should  have  mere  hired  attention. 
Respondent  had  in  mind  the  benefits  of  filial 
regard, — something  which,  under  ordinary 
circumstances,  uninfiuenced  by  disturbing 
conditions,  is  invaluable;  something  which 
can  neither  be  estimated  in  nor  bought  with 
money,  nor  made  the  equivalent  of  anything 
else  in  a  mere  commercial  transaction.  The 
natural  yearning  of  a  person  to  have  in  his 
declining  years  the  full  benefit  of  that  regard 
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is  well  illustrated  by  the  frequency  with 
which  persons,  circumstanced  as  respondent 
waa  wnen  the  transaction  in  question  oc- 
curred, part  with  all  or  substantially  all 
their  property,  trust in£[  to  the  beneficiary  to 
administer  the  same  with  the  fidelity  which 
becomes  a  son^  in  face  of  the  fact  shown  by 
experience,  that  failure,  absolute  failure, 
will  probably  result,  and  be  accompanied 
with  loss  of  the  enjoyment  that  legitimately 
belongs  to  the  parental  relation;  and  not 
only  by  loss  thereof,  but  a  substitution 
therefor  of  the  most  annoying  of  all  hostile 
relations  that  can  exist  between  acquaint- 
ances not  going  to  the  extent  of  imperiling 
safety  of  person  or  property  in  a  physical 
sense.  Such  contracts  have  come  to  be 
looked  upon  as  almost  if  not  <juite  presump- 
tively improvident  in  their  inception,  and 
in  that  view  courts  of  equity  have  gone  to 
great  lengths  to  remedy  the  mischief  by 
reading  out  of  them  a  condition,  where  a 
covenant  only  is  expressed,  upon  which  may 
be  founded,  on  principle,  a  right  of  rescis- 
sion where  justice  requires  it  for  the  pro- 
tection of  the  weak,  the  exercise  of  which 
will  undo  the  mischief  ah  initio  and  restore 
the  parties,  substantially,  to  their  original 
situation. 

In  this  case  it  seems  that  the  hope  and 
expectation  of  filial  regard  was  the  moving 
cause  on  the  part  of  respondent  in  trans- 
ferring his  property  to  his  son.  The  con- 
tract contained  the  characteristic  features 
found  in  most  agreements  of  its  class,  with 
which  courts  have  commonly  had  to  deal. 
It  obligates  appellant  and  his  wife  to  give 
respondent  good  and  proper  care  and  nurs- 
ing in  sickness  and  to  hold  themselves  ready 
at  all  times  to  execute  respondent's  request 
to  procure  for  him  a  physician;  and  it  I'e- 

Suired  the  doing  of  things  for  him  from 
ay  to  day  that  could  not  be  done  other  than 
by  the  personal  presence  of  the  son  and  his 
wife,  or  one  of  tnem,  and  which  would  not 
in  the  nature  of  things  have  been  intrusted 
to  anyone  with  power  to  delegate  it  to  an- 
other. We  cannot  doubt  but  that  one  of  the 
primary  considerations  for  the  conveyance 
made  by  respondent  was  the  agreements, 
as  he  understood  them,  which  would  secure 
to  him  the  personal  presence  of  his  son  dur- 
ing his  last  years.  That  is  as  plainly  writ- 
ten into  the  papers  by  reasonable  construc- 
tion of  them  as  if  it  were  literally  expressed. 
The  contract  reposed  in  appellant  a  trust 
of  the  most  important  character, — that  of 
caring  for  the  daily  wants  of  an  aged  par- 
ent in  health  and  sickness  to  the  end  of  his 
life;  a  trust  which  only  the  trustee,  under 
proper  conditions,  could  properly  exercise, — 
one  that  never  ought  to  be  delegated,  never 
can  be  properly  delegated  to  another  not  in  ^ 
the  same  relation.  Divan  v.  LootniSf  68  ' 
Wis.  160,  31  N.  W.  760.  Looking  at  the  ev- 
idence in  the  light  of  common  experience, 
and  the  construction  generally  put  upon  in- 
struments similar  to  the  one  before  us,  we 
must  hold  that  it  required  defendants  to 
live  on  the  land  conveyed  and  to  personally 
execute  the  agreements  on  their  part  to  be 
performed;  and  that  when  they  abandoned 
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the  farm  and  set  up  a  home  20  miles  away, 
they  ificapaeitated  themselves  from  perform- 
ing their  obligations, — ^breached  the  same  in 
such  a  way  as  to  take  from  respondent  a 
substantial  part  of  the  consideration  for  the 
conveyance  of  his  property,  a  part  which, 
taken  away,  rendered  what  remained  en- 
tirely inadequate  to  satisfy  the  purpose  of 
the  conveyance,  and  without  which  it  would 
never  have  been  made.  That  renders  it  un- 
necessary for  us  to  examine  in  detail  the 
evidence  to  see  whether  it  sustains  each  par- 
ticular violation  of  the  contract  of  which 
defendants  were  convicted  by  the  finding  of 
the  trial  court. 

The  next  proposition  submitted  by  appel- 
lant's counsel  is  that  a  transaction  of  the 
kind  in  question  is  not  subject  to  rescission 
unless  it  was  made  generally  for  mainte- 
nance and  support ;  that  it  is  not  subject  to 
rescission  where  the  agreement  between  the 
parties  calls  for  specific  payments  of  money 
or  the  delivery  of  property  from  time  to 
time,  the  value  of  which  can  be  readily  as- 
certained, and  a  mortgage  was  given  to  se- 
cure performance  thereof  as  in  this  case, 
though  the  agreement  may  also  provide  for 
care  and  nursing,  since  damages  for  a  breach 
in  that  regard  can  be  measured  in  money. 
In  view  of  the  law  that  performance  of  such 
a  contract  as  the  one  in  question  is  not 
delegable,  it  would  seem  that  counsel's  prop- 
osition has  been  covered  by  what  has  been 
said  if  it  were  not  for  Peterson  v.  Oleson, 
47  Wis.  122,  2  N.  W.  94,  upon  which  he  re- 
lies. The  contract  there  passed  upon  was 
similar  in  all  respects  to  the  one  before  us, 
and  it  was  distinctly  held  that  the  remedy 
by  foreclosure  of  the  mortgage,  not  by  an 
action  in  equity  for  a  reclamation  of  the 
property,  applied.  The  real  basis  for  the 
jurisdiction  of  the  court  in  this  class  of 
cases,  it  seems,  was  not  thoroughly  estab- 
lished and  comprehended.  In  the  first  case 
where  the  court  had  the  subject  under  con- 
sideration, Bogie  v.  Bogie,  41  Wis.  209,  the 
facts  were  that  the  plaintiiT,  an  aged  per- 
son, gave  the  defendant,  his  son,  a  deed  of 
his  property  in  the  usual  form,  taking  back 
an  agreement  as  consideration  therefor, 
binding  the  grantee  to  pay  certain  sums  of 
money  to  other  members  of  the  grantor's 
family,  and  to  support  his  father  during  the 
remainder  of  his  life.  The  son  failed  to  per- 
form any  part  of  his  agreement.  This  court 
decided  that  it  could  not  be  held  that  per- 
formance of  the  contract  by  the  defendant 
was  a  condition  subsequent  and  that  the 
conveyance  could  not  be  rescinded  for  non- 
performance of  such  a  condition,  but  that 
it  was  within  the  power  of  the  court  to  deal 
with  the  situation  and  remedy  the  wrong  by 
annulling  the  whole  transaction  between  the 
parties,  forfeiting  the  title  to  the  property 
to  the  father  on  the  ground  of  fraud,  or  t6 
prevent  the  fraud  that  would  otherwise  be 
consummated.  No  attempt  was  made  to  jus- 
tify the  decision  on  principle,  other  than  by 
an  observation  that  the  equity  power  of  the 
court  to  compel  specific  performance  of  a 
contract,  where  failure  to  perform  would  be 
a  fraud  upon  the  adverse  party,  includes, 
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necessarily,  power  to  annul  a  contract  or 
conveyance  where  that  is  required  to  pre- 
vent injustice.  That  rule,  perhaps,  was  not 
broad  enough  to  govern  Peterson  v.  Oleson, 
upon  the  theory  that  damages  for  the  breacti 
complained  of  were  susceptible  of  measure- 
ment in  money,  and  the  parties  had  limited 
the  remedy  for  the  breach  by  giving  the 
mortgage  to  secure  performance  of  the  con- 
tract. It  id'signaficant  that  Peterson  v.  Ole- 
son  has  not  been  followed  in  any  subsequent 
decision.  We  are  unable  to  find  that  it  haa 
ever  been  cited  as  authority.  It  seems  to  be- 
out  of  harmony  with  Bogie  v.  Bogie,  except 
upon  the  theory  suggested,  and  out  of  har- 
mony with  numerous  cases  that  have  been 
since  decided,  and  that  it  has  been  im- 
pliedly overruled.  It  is  perhaps  unfortunate 
that  the  real  situation  in  that  regard  has  not 
heretofore  been  made  significant  by  some 
direct  reference  thereto,  since  counsel  for  ap- 
pellant seem  to  have  relied  upon  Peterson 
V.  Olcson,  largely,  in  bringing  this  appeal, 
and  it  is  not  improbable  that  such  case  may 
have  ruled  many  cases  in  trials  at  the  cir- 
cuit, which  have  not  been  brought  to  the 
attention  of  this  court. 

The  only  case  after  Bogie  v.  Bogie,  in 
which  the  subject  under  consideration  re- 
ceived attention  here,  except  Peterson  v, 
Oleson,  and  in  which  the  former  was  fol- 
lowed, not  recognizing  any  other  ground 
for  relief  than  the  one  therein  stated,  ia 
Bresnahan  v.  Bresnahan,  46  Wis.  385,  1  N. 
W.  39.  When  the  court  reached  Blake  v. 
Blake,  56  Wis.  392,  14  N.  W.  173,  it  waa 
suggested  that  the  stipulations  made  by  the 
grantee  in  the  conveyance,  or  in  the  contract 
forming  the  consideration  therefor,  might,, 
by  construction,  be  deemed  to  constitute  a 
condition  subsequent,  though  in  form  mere 
covenants.  In  Belong  ▼.  Belong,  56  Wis. 
514,  14  N.  W.  591,  decided  at  the  next  term 
of  the  court,  that  suggestion  was  referred 
to  in  connection  with  references  to  the  first 
two  cases  mentioned,  the  court  saying  that 
in  each  of  such  cases  the  obligation  of  the 
son  rested  in  covenant,  not  in  condition. 
True,  it  rested  in  covenant  in  form,  but  io 
condition  by  the  rule  of  construction  which 
the  court  intimated  in  Blake  v.  Blake  might 
be  applied  te  such  a  transaction,  and  which 
the  court  later  repeatedly  held  was  the  true 
ground  for  equitable  interference.  In  Oil- 
ckHst  V.  Fowen,  95  Wis.  428,  70  N.  W.  585,. 
the  consideration  for  the  conveyance  waa 
payment  of  a  sum  of  money  to  a  person 
named  therein  and  support  of  the  grantor 
during  his  life.  The  grantee  accepted  the 
deed  and  thereby  impliedly  agreed  to  ren- 
der te  the  grantor  the  consideration  named 
therein.  In  that,  the  transaction  differed 
from  each  of  those  where  there  was  a  writ- 
ten agreement.  The  court  held  that  what 
was  a  covenant  in  form  should  be  held  to- 
be  really  a  condition  subsequent,  the  breach 
of  which,  with  re-entry  by  the  grantor, 
would  operate  to  revest  the  title  to  the  prop- 
erty conveyed  in  the  granter.  In  Knutson 
V.  Bostrak,  99  Wis.  469,  75  N.  W.  156,  the 
facts,  in  all  essential  particulars,  were  the 
same  as  in  the  case  at  hand.    Plaintiff  con- 
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▼€yed  property,  consisting  of  a  farm  and 
farm  implements  which  were  for  use  and  in 
use  in  connection  with  such  farm,  all  of  the 
value  of  $8,000  or  thereabouts,  to  the  de- 
fendant, his  son.  The  grantor  was  an  old 
man  and  made  such  conveyance  to  provide 
for  his  support  and  that  of  his  wife  the 
balance  of  their  lives.  As  evidence  of  the 
purpose  of  the  conveyance  the  son,  at  the 
time  of  the  conveyance  and  as  the  consider- 
ation therefor,  gave  to  his  father  a  written 
agreement  promising  to  support  him  and 
his  wife  during  the  remainder  of  their  lives 
or  the  life  of  either  of  them,  to  provide  them 
a  home  on  the  farm  during  such  period  in 
the  dwelling  house  there  situated,  and  in  a 
part  thereof  particularly  designated,  and  to 
do  many  other  things  similar  to  those  which 
appellant  promised  to  do  for  respondent 
here.  Performance  of  the  agreement  was 
secured  by  the  son  by  a  mortgage  on  the 
property  conveyed.  The  court  held  that  a 
foreclosure  of  the  mortgage  was  not  the  only 
remedy  for  breach  of  the  agreement,  no  ref- 
erence being  made  to  Peterson  v.  Oleson; 
that  the  agreement  contemplated  personal 
attention  of  the  son  to  the  wants  of  his 
parents  as  indicated  in  the  agreement,  serv- 
ices which  he  could  not  delegate,  and  that 
performance  of  the  agreement  should  be  held 
by  construction  to  be  a  condition  subsequent. 
The  early  cases  to  which  we  have  referred 
were  cited,  the  court  saying,  in  effect,  that 
it  is  in  accordance  with  such  cases  for  a 
court  of  equity  to  set  aside  such  a  convey- 
ance for  breach  of  condition  subsequent. 
That  was  not  strictly  accurate,  as  we  have 
seen,  so  far  as  relates  to  the  precise  ground 
upon  which  the  court  rested  its  decisions  in 
such  cases  at  the  start,  it  being  there  dis- 
tinctly held  that  the  obligation  assumed  by 
the  grantee  did  not  rest  in  condition  and  that 
relief  could  not  be  wanted  on  that  ground. 
However,  it  declared  distinctly,  what  was 
the  necessary  conclusion  from  the  history 
of  the  subject,  that  out  of  such  a  transaction 
as  the  one  in  ouestion  the  court  may,  by 
rules  of  judicial  construction  peculiar  to 
courts  of  equity,  properly  read  a  condition, 
thereby  holding  dbligations  which  in  form 
rest  in  covenant  to  rest  in  condition;  or,  in 
other  words,  that  a  conveyance  made  under 
such  circumstances  is  not  absolute, — is  not 
to  be  deemed  to  have  been  so  intended  by 
the  parties, — ^but  was  made  and  intended 
to  have  been  made  upon  condition  sub- 
sequent; and  that  the  title  to  the  prop- 
erty conveved  may  be  devested  from  the 
grantee  and  revested  in  the  grantor  the  same 
as  in  any  other  case  of  a  conveyance  upon 
such  a  condition.  That  rule  is  reasonable. 
If  any  of  the  situations  where  equity,  by 
construction,  so  called,  may  arbitrarily,  if 
necessary,  turn  a  transaction  into  something 
entirely  different  from  what  the  parties 
thereto  expressed  in  their  writings  in  order 
to  do  justice,  can  be  supported  on  principle, 
the  one  under  consideraticm  can.  If  courts 
of  equity  did  not  possess  power  to  do  that, 
they  would  be  shorn  of  much  of  their  effi- 
cicn<!y  to  protect  the  weak,  to  prevent  the 
realization  of  contemplated  frauds,  of  un- 
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conscionable  barisfains,  and,  generally,  of  ad- 
ministering justice  between  man  and  man. 
Probably  no  situation  can  be  named  wnere 
the  exercise  of  that  important  power  is  mors 
needed  than  just  such  as  the  one  before  us, — 
one  where  a  confiding  parent,  in  his  old  age, 
trusting  largely  to  the  affectionate  regard 
of  his  son,  conveys  to  the  latter  all  his  prop- 
erty to  secure  support  and  personal  care  for 
the  balance  of  his  days,  and  the  considera- 
tion, by  the  wrongful  conduct  of  the  son,  so 
far  fails  that  there  is  no  efficient  remedy 
that  can  be  applied  to  right  the  wrong  oth- 
er than  to  restore  the  parent  to  the  owner- 
ship and  possession  of  his  property.  In  such 
a  case  the  court  does  not  lend  its  jurisdiction 
to  effect  a  forfeiture.  The  rule  in  that  re- 
gard is  not  violated.  The  forfeiture,  or  re- 
scission, as  it  is  sometimes  called,  is  effected 
by  the  acts  of  the  grantor,  by  his  re-entry,. 
or  its  equivalent,  for  condition  broken. 
Equity  lends  its  aid  to  quiet  the  title,  as  sairt 
in  Knutson  v.  Bostrak,  99  Wis.  469,  75  N. 
W.  156.  It  lends  its  aid  to  ^'set  aside  the 
conveyances."  Equity  deals  with  the  situa- 
tion the  same  as  with  any  other  where  a  re- 
version of  title  has  taken  place  by  re-entry, 
or  its  equivalent,  for  condition  broken.  It 
establishes  the  title  to  the  property  in  ac- 
cordance with  the  facts  and  clears  away  all 
apparently  interfering  writings  and  records, 
giving  such  other  relief  as  may  be  necessary 
to  fully  accomplish  that  end.  Maginnis  v. 
Knickerbocker  Ice  Go.  112  Wis.  385,  88  N. 
W.  300. 

An  examination  of  the  authority  by  which 
Bogie  v.  Bogie  was  supported  in  the  opin* 
ion,  and  others  cited  to  the  attention  of  the 
court  on  the  argument,  bears  out  what  has 
been  said,  notwithstanding  the  remark  there 
found  that  the  decision  could  not  be  justi- 
fied upon  the  doctrine  of  forfeiture  for 
breach  of  condition  subsequent.  Reid  v. 
Bums,  13  Ohio  St.  49,  is  the  only  case  par- 
ticularly referred  to.  Remarks  are  there 
made  indicating  that  the  judicial  idea  was 
that  the  controversy  turned  on  fraud, — ^the 
right  to  a  rescission  for  fraud.  Surely  the 
idea  of  rescission  for  fraud  in  the  making 
of  the  contract  would  not  apply  to  such  a 
case.  The  subject  does  not  seem  to  have 
been  carefully  considered.  If  the  doctrine 
of  rescission  by  election  of  one  party  to  a 
contract  for  breach  of  condition  subsequent 
by  the  other  party  was  definitely  in  mind, 
no  clear  statement  thereof  appears  in  the 
language  of  the  court.  Tracey  v.  Sacket,  1 
Ohio  St.  54,  59  Am.  Dec.  610,  was  referred 
to,  but  that  went  on  the  ground  of  imdue 
infiuence  in  the  making  of  the  contract,  and 
the  evidence  was  ample  to  sustain  that  the- 
ory. Story,  Eq.  Jur.  692  et  aeq,,  and  Wil- 
lard,  £q.  Jur.  302  et  aeq.,  are  referred  to. 
Both  authorities,  where  cited,  treat  of  the 
power  of  a  court  of  equity  to  clear  away 
those  things  existing  after  a  rescission  by 
the  party  for  nonpenormance  of  obligations 
without  which  the  contract  would  not  have 
been  made,  and  for  the  breach  of  which 
there  is  no  adequate  remedy  other  than  a 
rescission,  which  have  no  force  in  fact  but 
may  be  used  by  persons    having   apparent 
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rights  thereunder  to  the  prejudice  of  the 
rescinding  party.  After  going  over  all 
phases  of  equitable  interference  In  such 
matters,  Witlard  says  (Potter's  ed.  p. 
304)  :  ''It  is  obvious  from  the  preceding 
views  that  the  jurisdiction  exercisea  in  cases 
of  this  sort  is  founded  upon  the  administra- 
tion of  a  protective  or  preventive  justice. 
The  party  is  relieved  upon  the  principle,  as 
it  is  technically  called,  of  quia  timet;  that 
is,  for  fear  that  such  agreements,  whatevei 
may  be  the  character  of  the  instrument, 
may  be  vexatiously  or  injuriously  used 
against  him,  when  the  evidence  to  impeach 
them  may  be  lost,  or  that  they  may  now 
throw  a  cloud  over  his  title  or  interest."  2 
■Story,  £q.  Jur.  13th  ed.  §  701,  in  summing 
up  the  matter,  uses  similar  language.  The 
idea  expressed  is  that  equity  is  not  invoked 
to  obtain  a  forfeiture  or  to  rescind  the  con- 
tract itself;  that  the  plaintiff's  rights  to 
that  extent  may  be  vindicated  by  his  own 
election  and  act;  that  what  he  needs  to  ob- 
tain a  judicial  establishment  of  his  status 
in  regard  to  the  thing  in  controversy  accord- 
ing to  the  facts,  so  he  may  be  freed  from 
danger  from  outstanding  a^eements  or  con- 
veyances which,  though  void,  are  apparent- 
ly good  upon  their  face,  and  might  in  some 
way,  presently  or  in  the  future,  be  used  to 
his  prejudice.  The  court  so  treated  the  mat- 
ter in  Devereauw  v.  Cooper,  11  Vt.  103,  a  case 
•cited  to  the  attention  of  this  court  in  Bogie 
T.  Boffie,  Leach  v.  Leach,  4  Ind.  628,  58 
Am.  Dec.  642,  is  another  case  brought  to 
the  attention  of  the  court  in  Bogie  v.  Bogie. 
There  the  court  acted  on  the  authority  of 
Jenkins  v.  Jenkins,  3  T.  B.  Mon.  327,  Scott 
•V.  Scott  J  3  B.  Mon.  2,  Devereaux  v.  Cooper, 
11  Vt.  103,  and  Hefner  v.  Yount,  8  Blackf. 
455,  all  of  which  cases  except  the  last  were 
•cited  by  counsel  in  Bogie  v.  Bogie,  The 
Indiana  court  decided,  as  regards  the  real 
situation  of  paitios  circumstanced  as  appel- 
lant and  respondent  were  after  the  making 
•of  the  papers  evidencing  their  agreement, 
that  the  grantee  holds  the  land  upon  condi- 
tion subsequent  that  he  will  in  all  things 
•substantially  comply  with  his  covenant,  and 
in  such  cases  the  failure  to  perform  the  obli- 
gation is  a  breach  of  condition  subsequent, 
and  a  forfeiture  of  the  estate  forms  a  proper 
subject  for  the  interference  of  a  court  of 
chancery.  In  Hefner  v.  Yount,  8  Blackf. 
455,  the  facts  were  similar  to  those  in  Bogie 
y.  Bogie,  and  the  court  decided  that  the 
grantee  held  the  property  conveyed  to  him 
subject  to  forfeiture  for  nonperformance  of 
*  condition  subsequent.  In  Kichter  v.  Rich- 
ter.  111  Ind.  450,  12  N.  £.  698,  the  facts 
were  quite  similar  to  those  in  the  case  be- 
fore us,  including  the  element  of  a  mortgage 
to  secure  performance  on  the  part  of  the 
grantee  and  promisee.  The  court,  looking 
at  all  the  circumstances  under  which  the 
papers  were  made,  said:  "Giving  full  effect 
to  the  rule  that  conditions  subsequent,  as 
they  'go  in  destruction  and  defeasance  of 
estates,  are  odious  in  law  and  shall  be  taken 
strictly,*  we  are,  nevertheless,  constrained 
to  the  conclusion  that  the  deed  and  mortgage 
taken  together,  create  an  estate  in  the 
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grantee  upon  the  condition  subsequent^  that 
the  latter  shall  perform  the  terms  stipu- 
lated in  the  mortgage.  True,  neither  the 
deed  nor  the  mor^^  states  in  express 
terms  that  the  estate  is  granted  upon  condi- 
tion, but  the  word  'condition'  is  not  neces- 
saiy  to  the  creation  of  an  estate  upon  con- 
dition, if  it  plainly  appears  from  the  words 
used  that  the  intent  of  the  parties  was  to 
create  an  estate  of  that  description."  The 
controlling  circumstance  in  that  ease,  and 
in  most  of  the  cases  of  the  class  to  which  it 
belongs,  by  which  courts  are  enabled  to 
reach  the  conclusion  that  the  intention  of 
the  parties  was  that  the  estate  granted 
should  be  held  upon  condition,  was  that  the 
grantor  was  an  old  man,  that  he  made  the 
conveyance,  not  only  to  secure  the  perform- 
ance of  the  obligations  referred  to  in  the 
writings,  but  performance  thereof  by  the  par- 
ticular person  therein  obligated,;— perform- 
ance with  that  affectionate  regard  for  the 
welfare  of  the  grantor  which  an  aged  father 
has  a  right  to  expect  of  his  son  and  which 
he  has  no  right  to  expect  from  a  stranger 
or  any  person  not  standing  near  to  him  in 
the  family  relation.  In  such  a  case,  if  the 
purpose  of  the  agreement  substantially  fails 
of  realization,  nothing  short  of  a  restora- 
tion of  the  original  status  as  to  the  property 
involved  is  an  adequate  remedy.  So  nothing 
short  of  that  could  be  reasonably  said  to 
have  been  in  the  minds  of  the  parties  at  the 
inception  of  their  contract  as  the  conse- 
quence that  might  follow  from  a  breach  of 
it.  In  that  situation  "a  condition  subse- 
quent arises  by  clear  implication."  2  Washb. 
Reftd  Prop.  7. 

Nothing  further  need  be  said  to  demon- 
strate that  the  doctrine  of  Peterson  v.  Ole- 
son,  upon  which  counsel  for  appellant  chief- 
ly relies,  and  the  doctrine  of  Bogie  v.  Bogie, 
so  far  as  it  Is  to  the  effect  that  relief  in 
such  a  case  cannot  go  upon  the  ground  of 
forfeiture  for  nonperformance  of  a  condi- 
tion subsequent,  is  not  the  law;  and  that 
by  repeated  decisions  of  this  and  other 
courts  the  law  has  been  firmly  established 
that  where  a  son  obtains  title  and  posses- 
sion of  his  father's  property,  giving  as  a 
consideration  therefor  his  promise  to  sup- 
poit  the  grantor  for  life,  such  promise, 
whether  the  manner  in  which  it  is  to  be  kept 
be  definitely  specified  in  the  writings  or 
not,  is  not  delegable;  that  the  property  con- 
veyed is  held  upon  condition  subseauent; 
that  for  a  breach  thereof  the  title  thereto 
will,  at  the  election  of  the  grantor,  no  suffi- 
cient equitable  considerations  to  the  con- 
trary standing  in  the  way,  revert  without 
judicial  aid,  the  same  as  in  any  other  case 
of  breach  of  condition  subsequent;  and  that 
the  grantor  may  have  the  aid  of  a  court  of 
equity  for  such  appropriate  relief  as  may 
be  necessary  to  judicially  establish  his 
status  as  regards  the  property  and  quiet 
his  title  thereto,  removing  any  adverse  claim 
or  outstanding  paper  in  regard  thereto  that 
may  exist,  which  might  be  used,  presently 
or  in  the  future,  prejudicially  to  him.  That 
amply  justifies  the  judgment  appealed  from. 

Judgment  affirmed. 
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I.  TIbc  court's  telllnar  the  fiirr  the 
leiral  effect  of  tlielr  ama^vrers  to  ques- 
tions submitted  to  them  for  a  special  ver- 
dict Is  ground  for  reversal. 

S.  A  street  railroad  companir  cannot 
remoT'e  snovr  from  its  tracks  to  the 
adjacent  roadway  In  such  a  manner  as  to 
leave  a  deep  ditch  and  render  the  street  un- 
safe and  dangerous  for  public  travel,  without 
liability  for  Injuries  to  travelers  caused 
thereby,  although  such  liability  Is  not  Im- 
posed by  the  ordinance  conferring  Its 
franchise. 

8.  Wli ether  or  not  a  tra-veler  in  a  cut- 
ter dra^vn  by  one  horse  Is  negligent  In 
attempting  to  cross  to  the  opposite  side  of 
the  street-car  track,  which  Is  In  a  depres- 
sion about  a  foot  deep,  when  his  progress 
on  the  side  on  which  he  has  been  traveling 
Is  obstructed,  and  whether  or  not  he  does  so 
In  an  ordinarily  prudent  manner,  are  ques- 
tions for  the  Jury. 

(February  18,  1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  La  Crosse 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  &en  caused  by  de- 
fendant's negligence.    Reversed, 

Statement  by  Winalow,  J.: 

This  is  an  action  to  recover  for  personal 
injuries.  The  facts  were  substantially  as 
follows:  The  defendant  is  a  street  railway 
company  operating  its  tracks  in  the  city  of 
La  Crosse.  One  section  of  the  ordinance 
giving  the  company  the  right  to  operate  its 
railroad  provided  that  the  railway  company 
should  not  allow  snow  or  ice  to  accumulate 
on  its  tracks  in  a  quantity  sufficient  to  ob- 
struct or  hinder  the  passage  of  carriages  or 
sleighs,  and  should  not  deposit  the  same  on 
any  portion  of  any  street^  so  as  to  obstruct 
or  render  the  same  unsafe,  or  interfere  with 
ordinary  travel  thereon.  Market  street,  in 
the  city  of  La  Crosse,  runs  east  and  west, 
and  is  66  feet  in  widtb,  and  the  defendant 
operates  a  single  track  upon  the  said  street; 
the  track  being  located  in  the  center  of  the 
street.  The  width  of  the  roadway  between 
the  curbs  is  38  feet;  the  width  of  the  rail- 
way track  is  5  feet;  thus  leaving  a  distance 
on  each  side  of  the  track  of  16^  feet.  Upon 
the  night  of  December  11  and  12,  1809, 
there  was  a  severe  snowstorm,  14  to  16 
inches  deep.  On  the  morning  of  the  12th 
the  tenants  on  the  north  side  of  Market 
street  at  the  place  of  the  accident  hereafter 
named,  shoveled  the  snow  from  their  side- 
walks and  curb  onto  the  roadway,  and 
spread    it   out   between   the   curb   and   the 


Note. — As  to  liability  of  street  railway  com- 
pany  for  defect  In  street,   whether  caused  by 
snow  or  otherwise,  see  note  to  Groves  v.  Louis- 
ville R.  Co.  (Ky.)  52  L.  B.  A.  448. 
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track.  The  defendant  used  an  electric 
sweeper  to  clear  its  tracks,  but  in  order  to 
operate  the  same  it  is  necessary  to  clean  the 
rails,  in  order  to  secure  contact  of  the 
wheel  with  the  rail.  For  this  purpose  early 
in  the  morning  of  the  12th  two  men  were 
sent  over  the  track  on  Market  street  to 
shovel  the  snow  from  each  rail,  which  they 
did;  making  a  groove  in  the  snow  the  width 
of  a  shovel  over  each  rail,  and  throwing  the 
snow  on  either  side.  In  the  afternoon  of 
the  same  day  the  electric  sweeper  was  put 
on,  and  swept  all  of  the  snow  from  the 
track,  and  a  strip  16  inches  wide  on  the 
north  side  thereof,  and  threw  it  all  on  the 
south  side  of  the  track;  leaving  the  track 
in  a  sort  of  a  trench,  with  sloping  sides  of 
snow.  Between  this  time  and  the  19th  of 
December  the  street  was  used  in  the  usual 
way  by  teams,  and  the  surface  was  worn 
and  packed  down  hard;  the  temperature 
during  that  time  being  such  that  there  was 
little,  if  any,  melting.  On  December  19th, 
on  the  north  side  of  the  track  at  the  place 
of  the  accident,  there  began  a  rise  or  slope 
to  the  north  11  to  14  inches  in  height  in  a 
distance  of  somewhere  from  li  to  3  feet, 
from  which  place  to  the  curb  the  surface 
was  nearly  level.  About  noon  of  the  19th, 
the  plaintiff,  who  was  a  woman  fifty  years 
of  age,  and  accustomed  to  handling  horses, 
was  riding  in  a  cutter  drawn  by  a  gentle 
horse,  went  on  the  north  side  of  Market 
street,  and  stopped  and  hitched  her  horse 
for  a  few  moments,  and  went  into  a  store. 
Coming  out  of  the  store,  she  got  into  the 
cutter  and  started  on  west,  and,  after  pro- 
ceeding a  short  distance,  found  a  delivery 
wagon  standing  so  that  she  could  go  no  far- 
ther west  upon  the  north  side  of  the  track. 
She  then  turned  and  drove  across  the  rail- 
road track  in  order  to  get  by  the  delivery 
wagon,  and  while  so  doing  the  sleigh  tipped 
-over  as  it  went  down  the  slope  on  the  north 
side  of  the  track,  and  she  was  thrown  out 
and  injured.  The  jury  returned  the  follow- 
ing special  verdict:  "(1)  Did  the  defend- 
ant company,  at  or  about  the  time  alleged 
in  plaintiff's  complaint,  allow  snow  or  ice 
to  accumulate  upon  and  between  the  rails  of 
its  track  at  the  point  where  it  is  alleged  the 
injury  in  question  occurred,  in  a  quantity 
sufficient  to  obstruct  or  hinder  the  passage 
of  vehicles  or  sleighs?  No  (by  the  court). 
(2)  Did  the  defendant  railway  company,  in 
the  removal  of  the  snow  or  ice  from  its  rail- 
way track,  on  or  about  the  12th  or  13th  day 
of  December,  1899,  at  the  point  on  Market 
street  where  the  alleged  injury  to  plaintiff 
occurred,  deposit  such  snow  or  ice,  or  any 
sulHcient  quantity  thereof,  upon  the  north 
side  of  the  north  rail  of  said  track,  so  as 
to  unreasonably  obstruct  or  render  travel 
by  vehicles  unsafe  at  the  point  in  question? 
No.  (3)  If  you  answer  question  No.  2  *Yes,' 
then  was  the  removal  or  deposit  of  such 
snow  or  ice  by  the  railway  company  the 
proximate  cause  of  the  plaintiff's  injury? 
Not  answered.  (4)  Did  tne  defendant  rail- 
way company,  by  the  removal  of  the  snow 
or  ice  from  its  track  on  or  about  the  12th 
or    13th  of  December,    1899,  leave   a  deep 
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ditch  or  gully  where  such  snow  or  ice  had 
been  so  removed,  with  high  and  steep  sides, 
in  or  near  the  center  of  said  street,  so  as 
to  render  travel  upon  such  street  at  the 
point  where  the  alleged  injury  to  plaintiff 
occurred  unsafe  or  dangerous  for  public 
travel?  Yes.  (5)  If  you  answer  question 
No.  4  'Yes,'  then  was  the  leaving  of  such 
ditch  or  ffully,  with  high  and  steep  sides, 
by  the  defendant  railway  company,  the 
proximate  cause  of  the  plaintiff's  injury? 
Yes.  (6)  Was  the  plaintiff,  at  the  time 
and  place  when  the  alleged  injury  occurred, 
in  the  exercise  of  ordinary  care  and  pru- 
dence in  attempting  to  cross  the  railway 
track  at  the  point  in  question  ?  Yes.  (7)  If 
you  answer  question  No.  6  *No,'  then  was 
such  failure  to  exercise  ordinaiy  care  and 
prudence  the  proximate  cause  of  the  plain- 
tiff's injury?  Not  answered.  (8)  If  it 
shall  finally  be  determined  that  the  plaintiff 
is  entitled  to  recover,  at  what  sum  do  you 
assess  her  damages?  $7,000."  Judgment 
was  rendered  upon  this  verdict  in  favor  of 
the  plaintiff,  and  the  defendant  appeals. 

Messrs,  Woodward  Sc  I«eos,  for  appel- 
lant: 

The  accident  is  chargeable  to  the  contrib- 
utor}*^ negligence  of  plaintiff. 

The  only  possible  danger  being  in  plain 
sight,  and  her  attention  not  being  diverted 
from  it  at  the  time,  she  was  negligent  in  at- 
tempting to  drive  across  at  a  sharp  angle, 
when  it  was  obviously  and  perfectly  safe  to 
drive  straight  across,  or  at  an  angle  more 
obtuse. 

Collins  V.  Janesville,  111  Wis.  348,  87  N. 
W.  241,  1087;  Critcs  v.  New  Richmond,  98 
Wis.  55,  73  N.  W.  322;  Kenyan  v.  Mondovi, 
98  Wis.  53,  73  N.  W.  314;  Cumisky  v.  Ken- 
osha, 87  Wis.  286,  58  N.  W.  395;  De  Pere 
V.  Hibbard,  104  Wis.  066,  80  N.  W.  933. 

In  the  use  of  its  franchise  defendant  was 
a  public  agent,  and  had  such  privileges  as 
were  reasonably  necessary  to  effect  the  ob- 
ject of  its  grant.  It  was  reasonably  neces- 
sary to  the  transaction  of  its  business  that 
it  should  remove  this  snow  from  its  tracks. 

Tesch  V.  Milwaukee  Electric  R.  d  Light 
Co.  108  Wis.  593,  53  L.  R.  A.  618,  84  N.  W. 
823. 

Messrs,  McGoniiell  St  ScKweiser,  for 
respondent ; 

Everything  defendant  did  was  done  foi 
its  own  convenience  and  profit.  The  street 
would  have  been  passable  and  perfectly  safe 
had  defendant  let  it  alone.  It  had  au- 
thority to  use  the  street  for  its  special  pur- 
pose, and  to  remove  the  snow  for  the  profit- 
able accomplishment  of  that  purpose,  but 
in  so  doing  it  was  bound  to  exercise  ordinary 
care  to  leave  the  street  in  reasonably  safe 
condition. 

1  Shearm.  A;  Redf.  Neg.  §  359;  Wood, 
Nuisances,  §  757;  Alton  d  U.  A,  Horse  R, 
d  Carrying  Co,  v.  Deitz,  50  111.  210,  99  Am. 
Dec.  509. 

The  bank  or  slope  left  by  defendant  was 
a  dangerous  defect.  A  descent  of  12  to  14 
inches,  with  a  slope  of  16  to  18  inches,  is 
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clearly  dangerous.  Snow  banks  of  this 
height  and  of  less  height  have  been  so  held. 

Laughlin  v.  Street  R,  Co.  62  Mich.  220, 
28  N.  W.  873;  Smith  v.  Nashau  Street 
R.  Co,  69  N.  H.  504,  44  Atl.  133;  Mahoney 
V.  Metropolitan  R.  Co,  104  Mass.  73. 

It  can  make  no  difference  in  reason  or  in 
law  whether  the  bank  is  created  by  heaping 
up  snow  on  one  side  of  a  given  line,  or  by 
renlo\ang  it  on  the  other. 

Elliott,  Roads  &  Streets,  2d  ed.  pp.  822, 
823;  Smith  v.  Nashua  Street  R,  Co.  69  N. 
H.  504,  44  Atl.  133;  Laughlin  v.  Street  R, 
Co,  62  ^ch.  220,  28  N.  W.  873;  Dixon  v. 
Brooklyn  City  d  N,  R.  Co,  100  N.  Y.  170, 
3  N.  E.  65. 

Even  where  plaintiff  fully  understands 
the  danger  the  question  of  oontributoiy  neg- 
ligence IS  for  the  jury. 

Kellcy  V.  Fond  du  Lao,  31  Wis.  179; 
Kenworthy  v.  Ironton,  41  Wis.  647;  Jfc- 
Keiguc  v.  Janesville,  68  Wis.  50,  31  N.  W, 
208;  Caimcross  v.  Peuxiukee,  86  Wis.  181, 
56  N.  W.  648;  Salzer  v.  Milwaukee,  97  Wis. 
471,  73  N.  W.  20;  1  Shearm.  &  Redf.  Neg. 
§  376;  Laughlin  v.  Street  R,  Co,  62  Mich. 
220.  28  N.  W.  873;  Mahoney  v.  Metropolitan 
R,  Co,  104  Mass.  73. 

Winslow,  J.,  delivered  the  (pinion  of  the 
court: 

The  case  was  submitted  to  the  jury  upon 
a  special  verdict,  and  the  court  gave  the 
jury,  against  proper  exceptions,  instructions 
which  plainly  told  them  the  legal  effect  of 
their  answer  upon  the  question  of  contrib- 
utory negligence.  For  this  reason  tliere 
must  be  a  reversal  of  the  judgment,  irre- 
spective of  any  other  question.  Musbachv. 
Wisconsin  Chair  Co.  108  Wis.  57,  84  N.  W, 
36.  Although  there  must  be  a  new  trial  for 
the  reason  given,  we  deem  it  proper  to  con- 
sider the  two  main  questions  presented  by 
the  record,  as  they  will  doubtless  arise 
again  upon  Uie  second  trial:  These  ques- 
tions are  ( 1 )  whether  there  was  any  testi- 
mony tending  to  show  negligence  on  the 
part  of  the  defendant;  and  (2)  whether  the 
plaintiff  appears  to  have  been  guilty  of  con- 
tributory negligence,  as  a  matter  of  law. 

1.  The  city  ordinance  granting  to  the  de- 
fendant company  its  street  franchises  pro- 
vides, as  stated  in  the  statement  of  facts, 
that  the  company  shall  not  allow  snow  or 
ice  to  accumulate  upon  its  tracks  in  such 
quantities  as  to  obstruct  travel,  nor  deposit 
snow  upon  the  street  in  such  manner  as  to 
obstruct  travel  or  render  the  same  unsafe. 
The  defendant  claims  that  the  complaint  in 
this  action  charges  negligence  only  in  the 
violation  of  the  ordinance,  and  that  the 
jury,  in  answer  to  questions  1,  2,  and  4  of 
the  special  verdict,- having  found  that  there 
was  no  accumulation  or  deposit  of  snow  in 
violation  of  the  ordinance,  but  only  a  re- 
moval of  snow,  against  which  the  ordinance 
does  not  in  terms  provide,  there  is  really  no 
negligence  proved  in  the  case.  While  the 
complaint  sets  forth  the  ordinance  require- 
ments in  detail,  and  charges  their  violation, 
we  think  it  also  charges  something  more. 
By  the  last  clause  of  the  third  subdivision 
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of  the  complaint  it  is  charged,  in  gubetance, 
that  the  defendant  n^ligently  caused  the 
snow  and  ice  on  its  track  to  be  excavated 
and  removed  in  such  manner  as  to  leave  a 
deep  ditch,  rendering  the  street  unsafe  and 
dangerous  for  public  travel.  We  can  con- 
strue this  as  meaning  nothing  more  nor  less 
than  a  breach  of  the  common-law  duty  not 
to  render  the  street  unsafe  for  travel,  which 
is  manifestly  wholly  independent  of  the 
provisions  of  the  ordinance.  It  is  argued, 
however,  that  there  is  no  such  common-law 
duty,  but  that  the  defendant's  obligations 
to  the  public  are  measured  bv  the  require- 
ments of  the  ordinance.  With  this  conten- 
tion we  cannot  agree.  Even  in  the  absence 
of  any  requirements  in  the  ordinance  upon 
the  subject,  it  must  be  held  that  when  the 
defendant  company  received  its  franchise  to 
operate  a  street  railway  upon  the  streets  for 
its  private  gain,  as  well  as  the  public  con- 
venience, it  at  the  same  time  assumed  a 
duty  to  the  public  not  to  unnecessarily  ren- 
der ordinary  travel  on  the  street  dangerous. 
It  must  exercise  its  rights  with  due  defer- 
ence to  the  rights  of  the  general  public.  It 
has  no  license  to  build  and  operate  its 
tracks  with  total  disregard  of  the  rights  and 
safety  of  the  man  with  the  horse  and  wagon, 
or  the  woman  with  the  horse  and  cutter. 
On  this  subject  the  Messrs.  Elliott,  in  their 
work  on  Roads  &  Streets,  2d  ed.,  fi  764,  say 
very  aptly:  "A  street  railway  company 
which  accepts  a  ^ant  or  a  license  impliedly 
af^rees  that  it  will  use  due  care  not  to  un- 
necessarily impede  travel  or  to  make  the 
use  of  the  street  hazardous.  The  burden 
which  it  assumes  in  conjunction  with  the 
benefit  which  it  obtains  is  a  continuing  one, 
and  it  must  bear  it,  although  to  do  what 
due  care  and  diligence  requires  may  some- 
times entail  considerable  expense.  .  .  . 
Where  the  track  is  cleared  for  its  own  con- 
venience, it  must  do  what  is  reasonably 
necessary  to  make  the  part  of  the  street  not 
occupied  by  its  tracks  reasonably  safe,  for 
it  cannot  for  its  own  accommodation  ob- 
struct it  so  as  to  endanger  travelers."  We 
accept  these  propositions  as  correctly  stat- 
ing the  law.  It  is  said  that  to  require  the 
company  to  remove  any  part  of  the  snow 
from  the  street  outside  of  its  tracks  is  an 
undue  burden,  involving,  perhaps,  great  la- 
bor and  expense;  but,  as  pointed  out  above, 
the  company,  by  accepting  its  franchise,  as- 
sumed a  duty  to  the  public,  and  any  dispo- 
sition which  it  is  obli^^  to  make  of  falling 
snow  in  order  to  run  its  cars  must  be  such 
a  disposition  as  preserves  the  rights  of  the 
public  to  have  a  reasonably  safe  street  for 
ordinary  travel.  If  the  public  right  can 
be  preserved  by  simply  brushing  the  snow 
to  one  side,  well  and  good;  but  if  the  snow 
is  so  deep  that  the  right  can  only  be  pre- 
served by  removing  the  snow  from  its  tracks 
and  from  such  additional  space  outside 
thereof  as  is  necessary  to  prevent  the  for- 
mation of  a  dangerous  declivity,  then  the 
company  must  make  such  removal.  Any 
disposition  which  it  makes  of  the  snow  must 
be  made  with  due  deference  to  the  rights  of 
travel  upon  the  highway.  Wallace  v.  De- 
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troii  City  R.  Co,  68  Mich.  231,  24  N.  W. 
870;  Smith  v.  Ifaahwi  Street  R.  Co.  69  N. 
H.  604,  44  Atl.  133.  The  evidence  in  this 
case  was  entirely  sufficient  to  call  for  the 
submission  of  the  question  to  the  jury 
whether  the  company,  in  the  removal  of  the 
snow  from  its  track,  left  a  declivity  on  the 
north  side  of  its  track  which  rendered  the 
street  unsafe  for  public  travel. 

2.  The  question  of  contributory  negli- 
gence was  also  one  for  the  juiy.  It  is  said 
m  the  appellant's  brief  that  it  is  not  con- 
tended that  plaintiff  was  guilty  of  contribu- 
tory negligence  from  the  mere  fact  that  she 
attempted  to  cross  the  track  where  she  did, 
but  that  the  danger  bein^  in  plain  sight, 
and  her  attention  not  being  diverted,  she 
was  negligent  in  attempting  to  drive  across 
at  a  sharp  angle,  where  it  would  have  been 
perfectly  safe  to  drive  straight  across.  So 
the  claim  is  that  she  was  negligent  only  in 
not  driving  across  at  the  proper  angle.  On 
this  subject  the  plaintiff  testified  that  she 
turned  to  go  over  the  track,  and. drove  slow 
over  the  track,  and  tipped  over;  that  she 
drove  just  as  straight  as  she  could, — ^pretty 
near  straight  across  the  track.  And,  at  re- 
queat  of  defendant's  counsel,  she  drew  a 
line  upon  paper,  or  upon  some  diagram 
present  at  the  trial,  showing  the  way  she 
went  across  the  track;  but  this  paper  has 
not  been  preserved  in  the  bill  of  exceptions, 
and  hence  we  have  not  the  benefit  of  it.  The 
testimony  tends  to  show  that  the  plaintiff 
exercised  some  degree,  at  least,  of  additional 
care,  in  attempting  to  cross  the  track.  It 
has  been  held  in  numerous  cases  in  this  and 
other  courts  that  a  traveler  driving  upon  a 
highway  is  not  necessarily  guilty  of  con- 
tributory negligence  because  he  attempts  to 
pass  over  or  around  a  defective  place  of 
which  he  has  knowledge.  The  defect  may 
be  so  serious  or  dangerous  that  a  court 
would  be  justified  in  saying  that  any  at- 
tempt to  proceed  would  be  negligence,  but 
in  all  other  cases  the  question  is  whether  a 
reasonably  prudent  man,  exercising  ordi- 
nary care,  would  attempt  to  proceed  under 
the  circumstances,  and,  if  so,  whether  the 
plaintiff  used  that  additional  care  which 
such  a  man  would  exercise  in  view  of  his 
knowledge  of  the  danger.  Kelley  v.  Fond 
du  Lac,  31  Wis.  179;  Kentoorthy  v.  Ironton, 
41  Wis.  647;  Mahoney  v.  Metropolitan  A. 
Co.  104  Mass.  73;  Tkomaa  v.  Western  U. 
Teleg.  Co.  100  Mass.  156.  It  must  appear, 
in  order  to  justify  a  finding  of  due  care  in 
such  a  case,  that  the  traveler  exercised  such 
care  as  persons  of  common  and  reasonable 
prudence  would  ordinarily  exercise  under 
such  circumstances ;  that  is,  a  degree  of  care 
proportionate  to  the  increased  danger.  If 
the  danger  is  such  as  to  require  unusual 
precautions,  the  traveler  must  use  such  pre- 
caution. Elliott,  Roads  k  Streets,  2d  ed. 
§  635.  Tested  by  this  rule,  we  must  say 
that  the  apparent  danger  was  not  so  great 
as  to  justify  the  court  in  saying  that  the 
plaintiff  was  guilty  of  contributory  negli- 
gence, as  matter  of  law,  in  attempting  to 
cross  the  track,  but  that  the  question 
whether    the    plaintiff    exercised    ordinary 
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care  in  making  the  attempt  in  the  manner 
in  which  she  did  make  it  was  a  question  for 
the  jury,  under  proper  instructions.  There 
is  a  very  plain  line  of  distinction  between  a 
case  like  the  present  and  the  case  of  foot 
passengers  who  are  injured  by  reason  of 
seen  and  known  defects  in  or  upon  a  side- 
walk. In  the  latter  class  of  cases,  of  which 
Havsmann  v.  Madison,  85  Wis.  187,  21  L. 
R.  A.  263,  55  N.  W.  167,  and  Devine  v.  Fond 
du  Lac  (Wis.)  88  N.  W.  913,  may  be  con- 
sidered typical,  it.  has  been  held  that  a 
traveler  upon  a  sidewalk,  who  sees  a  defect 
before  him,  such  as  a  piece  of  ice  or  a  slip- 
pery or  uneven  stone,  and  walks  upon  it 
without  necessity,  and  taking  no  precau- 
tions for  his  safety,  is  guilty  of  contribu- 
tory negligence.  The  foot  passenger  has 
absolute  control  over  his  movements,  may 
stop  and  turn  aside  at  will  and  without 
danger,  and  hence  may  properly  be  held  to 
a  strict  rule  of  accountability  under  such 
circumstances.  But  the  traveler  with  a 
horse  and  wagon  or  sleigh  is  in  an  entirely 
different  situation.  His  movements  may 
not,  indeed  cannot^  be  absolutely  free.  His 
equipage  cannot  be  turned  in  a  moment 
Away  from  danger.    His  view  is  not  only 


not  so  clear,  but  his  attention  may  be  neces- 
sarily occupied  with  the  handling  of  his 
horse,  and  many  circumstances  may  be  pres- 
ent which  will  be  entitled  to  be  considered 
in  judging  of  the  degree  of  care  which  he 
exercises,  which  cannot  be  present  in  the 
case  of  the  foot  passenger  upon  a  sidewalk. 
We  have  drawn  attention  to  the  line  of 
cases  last  mentioned  simply  for  the  purpose 
of  pointing  out  the  distinction  between  tnem 
ana  the  present  case^  without  intimating, 
however,  that  there  may  not  be  cases  of 
foot  passengers  who  will  be  justified  in  at- 
tempting to  pass  over  u  known  defect  in  a 
sidewalk,  if  it  is  shown  that  they  took  some 
precautions  fairly  commensurate  with  the 
increased  risk.  Richards  v.  Oshkosh,  81 
Wis.  226,  61  N.  W.  256;  Salzer  v.  Milwau- 
kee, 97  Wis.  471,  73  N.  W.  20. 

We  think  the  questions  submitted  by  the 
court  to  the  jury  fairly  cover  the  issues  in 
the  case,  and  we  have  found  no  prejudicial 
errors  in  the  record,  save  the  error  first  re- 
ferr^  to  in  this  opinion,  and  for  this  there 
must  be  a  reversal. 

Judgment  reversed^  and  action  remanded 
for  a  new  trial. 
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A  vnrttten  vvaranty  of  the  salary  and 
expenses  of  a  detective  in  working  ap  a 
murder  case  will  not  continue  after  coxivlc- 

.  tlon  of  a  suspect  and  settlement  of  the  bill 
for  services  to  that  time,  although  the  guar- 
anty Is  not  canceled  or  recalled ;  and  the 
guarantor  cannot  be  held  liable  for  services 
rendered  In  connection  with  a  retrial  of  the 

'    accused. 

(January  80,   1902.) 

ERROR  to  the  District  Court  for  Laramie 
County  to  review  a  iudgment  in  favor 
of  plaintiffs  in  an  action  brought  to  recover 
on  a  contract  guaranteeing  the  expenses  of 
detectives  furnished  by  defendants  for  the 
investigation  of  a  murder.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  W.  I<acey  for  plaintiffs  in  error. 

Mr.  M.  J.  Barry,  for  defendants  in  er- 
ror: 

By  the  mention  in  the  guaranty  of  "serv- 
ices to  be  rendered  for  Harvey  Booth/*  it 
could  never  have  been  the  intention  of  par- 
ties to  this  suit  that  Harvey  Booth  or  his 
body  should  be  bound  in  payment  for  serv- 


NoTB. — As  to  continuing  guaranty  generally, 
see  notes  to  National  Bxch.  Bank  v.  Gay 
(Conn.)  4  L.  R.  A.  843,  and  Coleman  v.  Fuller 
(N.  C.)  8  L.  R.  A.  380;  also  Gay  v.  Ward 
(Conn.)  32  L.  R.  A.  818. 
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ices,  or  that  services  shonid  be  performed 
for  him. 

Suit  was  brought  to  recover  for  certain 
investigations  in  the  matter  of  the  murder 
of  Harvey  Booth,  and  the  guaranty  intro- 
duced to  Ax  liability,  but  at  that  time  no 
objection  was  made  to  the  application  of 
the  guaranty  to  charge  Blyth  and  Stone 
with  the  bill  for  the  investigation. 

Brandt,  Suretyship  &  Guaranty,  $  166. 

A  contract  of  guaranty  should  be  con- 
strued the  same  as  any  other  contract,  and 
the  same  rules  should  be  applied  to  ascer- 
tain the  true  intention  of  the  parties. 

Brandt,  Suretyship  &  Guaranty,  §  92; 
Hotchkiss  V.  Barnes,  34  Conn.  27,  01  Am. 
Dec.  713. 

The  contract  itself  must  be  read  in  the 
light  of  the  circumstances  under  which  it 
was  entered  into. 

First  yat.  Bank  v.  Oerke,  68  Md.  449,  13 
Atl.  358;  Crist  v.  Burlingame,  62  Barb.  351. 

Previous  and  contempontry  transactions 
and  facts  may  be  taken  into  consideration 
to  ascertain  the  subject-matter  and  the 
sense  in  which  parties  have  used  particular 
terms. 

Beach,  Contr.  §  719;  Brawley  v.  United 
States,  96  U.  S.  168,  24  L.  ed.  622;  Fm- 
cennes  v.  Citizens*  Gaslight  Co.  132  Ind.  114, 
16  L.  R.  A.  485,  31  N.  E.  573;  lUgesY.D&c- 
ter,  77  Ga.  36;  Mathews  v.  Phelps,  61  Mich. 
327,  28  N.  W.  108;  Merriam  v.  United 
States,  107  U.  S.  437,  27  L.  ed.  531,  2  Sup. 
Ct.  Rep.  536. 

Where,  by  the  terms  of  a  written  guaran* 
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ty,  it  appears  mat  the  parties  look  to  a 
future  course  of  dealing  for  an  indefinite 
time,  or  a  succession  of  credits  to  be  given, 
it  is  deemed  a  continuing  guaranty. 

14  Am.  k  Eng.EncLaw,  2d  ed.  p.  1132; 
Crist  v.  Burlingame,  68  Barb.  351;  Tuohy 
▼.  JfcifvfTOfi,  57  Minn.  242,  59  N.  W.  301. 

To  revoke  the  guaranty  explicit  language 
should  be  used. 

Lanusse  v.  Barker,  3  Wheat.  101,  4  L.  ed. 
343. 

A  contract  of  guaranty  is  to  be  construed 
so  as  to  promote  the  use  and  ^nvenience 
of  commercial  intercourse. 

Davis  V.  Wells,  F.  d  Co.  104  U.  S.  159, 
26  L.  ed.  686. 

Its  construction  is  to  be  according  to  what 
is  faii'ly  to  be  presumed  to  have  been  the 
understanding  of  the  parties,  without  any 
technical  nicety. 

Lee  V.  Dick,  10  Pet  482,  9  L.  ed.  503; 
Evansville  Nat,  Bank  v.  Kaufmann,  93  N. 
Y.  273,  45  Am.  Rep.  204;  Lawrence  v.  Mo- 
Calmont,  2  How.  436,  11  L.  ed.  329. 

Thomas  Blyth  is  liable  as  an  original 
promisor. 

Weiler  v.  Henarie,  15  Or.  28,  13  Pac.  614. 

Knli^ht,  J^  delivered  the  opinion  of  the 
court: 

This  action  was  brought  in  the  district 
court  by  defendants  in  error,  as  plaintiffs, 
i^inst  plaintiffs  in  error  and  one  John 
l£  Ward,  as  defendants,  by  a  petition 
of  a  single  count,  alleging  "that  the  de- 
fendants herein  jointly  and  severally 
promise  to  pay  to  the  plaintiffs  the 
sum  of  $8  per  day  and  expenses  for  each 
operative  sent  out  by  plaintiffs  to  perform 
certain  investigations  in  the  matter  of  the 
murder  of  one  Han'ey  Booth  in  Evanston, 
state  of  Wyoming,  on  or  about  January  27, 
1895;  that  at  the  special  instance  and  re- 
quest of  the  defendants,  and  at  the  special 
instance  and  request  of  each  of  them,  and 
in  consideration  of  their  said  joint  and  sev- 
eral promise  to  pay,  the  plaintiffs  rendered 
services  which  at  the  said  rate  of  payment 
amounted  to  the  sum  of  $658.25;  .  .  . 
that  the  defendants,  and  each  of  them,  did 
guarantee  the  payment  of  the  said  services 
rendered  by  the  plaintiffs,  amounting  to 
$658.25."  The  defendants  named  in  said 
petition  were  John  H.  Ward,  Thomas  Blyth, 
and  Charles  E.  Stone.  Issue  was  joined  b}' 
a  general  denial,  and  a  trial  resulted  in  dis- 
missing said  case  as  to  defendant  John  H. 
Ward,  and  findings  and  judgment  against 
the  plaintiffs  in  error,  Thomas  Blyth  and 
Charles  E.  Stone,  for  the  amount  claimed. 
with  interest.  From  said  judgment  said 
Thomas  Blyth  and  Charles  E.  Stone  come 
to  this  court,  ailing  the  following  errors, 
as  set  out  in  their  motion  for  a  new. trial: 
"(1)  The  finding  of  the  court  is  not  sus- 
tained by  sufficient  evidence.  (2)  The  find- 
ing of  the  court  is  contrary  to  the  evidence. 
(3>  The  finding  of  the  court  is  contrary  to 
law.  (4)  The  court  erred  in  excluding 
from  the  evidence  in  said  cause  the  letter 
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of  one  W.  R.  Stoll,  dated  June  9,  1896.  (5) 
The  court  erred  in  excluding  from  the  evi- 
dence the  following  portion  of  that  certain 
letter  written  by  W.  R.  Stoll  to  the  defend- 
ant Thomas  Blyth,  and  dated  June  9,  1896, 
which  is  in  words  and  figures  following,  to 
wit:  'That  I  was  oblig^  to  wire  for  Mr. 
Ward,  and  obliged  to  accept  the  assistance 
of  the  Pinkertons  in  tracmg  certain  mat- 
ters  down.  Mr.  Ward  will  explain  these 
matters  to  you  in  detail.  I  had  to  guaran- 
tee their  expenses,  upon  the  belief  that  they 
would  be  guaranteed  by  you  or  some  others 
when  the  facts  became  known.'  (6)  The 
court  erred  in  refusing  to  permit  the  defend- 
ants to  prove  by  the  witness  Thomas  Blyth, 
one  of  the  defendants  in  said  cause,  that  the 
said  witness  supposed  that  the  plaintiffs 
were  performing  their  services  for  which 
this  claim  is  made  in  this  cause  for  W.  R. 
Stoll,  and  not  for  the  defendants.  (7)  The 
court  erred  in  refusing  to  permit  the  wit^ 
ness  Thomas  Blyth  to  testify  in  said  cause 
that  he  had  no  idea  that  the  plaintiffs  were 
rendering  any  services  here  on  behalf  of  the 
defendants,  or  either  of  them.  (8)  The  court 
erred  in  refusing  to  permit  the  defendants 
to  prove  by  the  witness  Thomas  Blyth,  one 
of  the  defendants  in  said  cause,  that  he,  the 
said  Thomas  Blyth,  did  not  in  any  way  un- 
derstand that  the  presence  or  services  of  the 
plaintiffs,  or  any  of  them,  in  rendering  the 
services  here  in  question,  were  performed 
under  any  employment  through  or  under  the 
defendants,  or  for  which  they  were  in  any 
way  responsible.  (9)  The  court  erred  in  re^ 
fusing  to  permit  the  witness  Thomas  Blyth, 
one  of  the  defendants  in  said  cause,  to  tes- 
tify as  to  his  reason  for  not  objecting  to 
tne  presence  and  employment  of  the  plain- 
tiffs in  performing  the  services  sued  for  in 
this  cause." 

A  statement  of  facts  from  the  record  v^ 
this  case  proves  most  unsatisfactory,  and  is, 
in  substance,  as  follows:  That  on  or  about 
January  27,  1895,  one  Harvey  Booth  was 
murdered  in  Evanston,  Uinta  county,  Wyor 
ming;  and  as  a  result  of  negotiations  her 
tween  John  H.  Ward,  originally  one  of  the 
defendants  herein,  who  was  at  the  time 
sheriff  of  said  Uinta  county,  defendant  in 
error,  the  Pinkerton  Detective  Agency,  was 
on  February  10,  1895,  regularly  employed 
by  Thomas  Blyth,  one  of  the  plaintiffs  in 
error,  in  the  matter  of  the  investigation  of 
said  murder.  The  date  of  such  employment 
is  fixed  by  the  evidence  to  tbe  effect  that  be- 
fore services  are  rendered  by  defendant  in 
error  a  guaranty  is  always  required,  and 
the  one  introduced  in  evidence  herein  bears 
that  date,  and  reads  as  follows: 

Guaranty.  In  consideration  of  the  serv- 
ices hereafter  to  be  rendered  by  the  Pinker- 
ton  National  Detective  Aprency  for  case  of 
Harvey  Booth,  of  Evanston,  Wyo.,  I, 
Thomas  Blyth,  of  Evanston,  Wyo..  hereby 
<i^arantee  the  payment  of  snid  agency's  bill 
for  services  in  the  case  nt  the  rate  of  $8.00 
per  day  and  the  expenses  of  each  operative 
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from  the  time  they  leave  the  office  of  the 
mgency  until  their  return. 

ThoB.  Blyth.       [Seal.] 
Chas.  Stone.       [Seal.] 
Jas.  McParland,  Denver,  Colo. 
Feb.  10th«  1895. 

Aa  has  been  said,  the  record  ia  unsatis- 
factory; the  reason  being  that  it  fails  to 
show  when  the  first  trial,  at  Evanston,  was 
had;  who  was  tried,  except  by  inference; 
what  kind  of  a  verdict,  if  any,  was  found; 
and  how  it  became  competent  to  change  the 
venue  to  Cheyenne.  Counsel  for  defendants 
in  error  supplies  some  omissions  in  the  rec- 
ord which  art  important,  in  his  brief,  as 
follows : 

"The  statement  of  the  case  made  by  ooun- 
sel  for  defendant  Blyth,  while  correct  in  the 
main,  argument  omitted,  is  rather  brief, 
and  not  given  in  order  of  time.  For  these 
reasons  a  new  statement  is  made,  giving 
more  detail: 

"Statement.  One  Harvey  Booth,  of 
Evanston,  Wyoming,  was  murdered  about 
January  27,  1895.  The  Pinkerton  National 
Detective  Agency  was  hired  to  investigate 
the  murder,  with  view  of  bringing  murderer 
to  justice.  A  representative  of  the  Pinter- 
tons,  in  order  to  secure  payment  of  services 
to  be  rendered  by  agency,  secured  the  fol- 
lowing paper,  signed  by  Thomas  Blyth  and 
Charles  E.  Stone.  The  paper  was  a  printed 
blank  used  by  the  Pinkertons,  the  words  un- 
derlined being  written  by  hand.  [Then  fol- 
lows the  guaranty  as  set  out  hereinbefore, 
and  continuing:]  Services  were  rendered, 
several  operatives  being  employed.  As  a  re- 
sult, one  Crocker  was  arrested,  tried  in 
Evanston,  convicted.  New  trial  and  change 
of  venue  granted.  Tried  second  time  in 
Cheyenne,  and  acquitted.  The  murder  case 
closed  in  Cheyenne  about  July  1,  1896.  All 
bills  rendered  by  Pinkertons  in  first  trial 
were  paid  either  by  or  through  Blyth,  who 
was  brother-in-law  of  murdered  man,  and 
also  his  administrator.  Blyth  was  present 
on  second  trial,  knew  the  Pinkertons  were 
rendering  services,  and  knew  that  they  held 
his  guaranty,  but  never  recalled  it.  There 
is  evidence  that  Blyth  ofi'ered  $250  as  pay- 
ment of  account  now  in  judgment,  and,  after 
oflfer  was  rejected,  renewed  promise  of  pay- 
ment; also  that  he  gave  out  an  idea  of  his 
being  responsible  for  payment." 

Stopping  at  this  point,  where  the  trial 
court,  as  from  the  record  appears,  had  no 
right  to  stop,  for  want  of  information  that 
at  any  time  any  one  transaction  had  been 
completed,  we  find  that,  as  is  claimed,  the 
employment  of  defendants  in  error,  occa- 
sioned in  part  by  the  guaranty  in  evidence, 
had  resulted  in  the  arrest  of  Crocker  for  the 
murder  of  Booth,  and  that  their  services 
had  been  dispensed  with  (which  is  claimed 
temporarily )  by  the  demand  that  their  oper- 
ative be  recalled,  and  the  payment  by  Blyth 
of  all  claim  and  demands  to  that  date 
(April,  1895).  There  is  no  conflict  in  the 
evidence  as  to  what  occurred  at  that  time. 
Mr.  McParland,  superintendent,  as  afore- 
said, of  defendants'  agency  in  Denver,  tes- 
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tifled:  "A  good  deal  of  work  was  done  iu 
the  way  of  making  investigations  as  to  the 
murder  of  Harvey  Booth.  Bills  for  work 
done  in  January,  February,  April,  1895, 
were  paid  by  Thomas  Blyth."  The  testi- 
mony of  Thomas  Blyth  as  to  what  occurred 
in  April,  1895,  not  denied,  ia  as  follows: 

Q,  The  day  prior  to  the  settlement  and 
payment    in    April,   1895,    what    had  been   < 
done,    if    anythmg,  with    reference    to  dis- 
charging Pinkertona  in  the  matter? 

A.  I  wrote  to  Mr.  McParland  to  recall  the 
detectives  and  send  the  bill. 

Q.  What  was  done  under  that? 

A.  The    detective    was    immediately   re- 
called, «nd  bill  rendered. 

Q.  And  was  paid? 

A.  Yes,  air. 

Q.  Who  else  was  cognicant  of  the  recall? 

A.  Mr.  Beard  and  Mr.  Ward. 

Subsequently,  and  while  defendant  in  er- 
ror had  no  connection  with  the  case,  Crocker 
was  tried,  oonvieted  of  the  murder  of  Booth, 
made  application  for  a  new  trial,  which  was 
granted,  and  thereafter  the  venue  of  the 
case  was  changed  to  Cheyenne.  The  only 
evidence  that  connects  defendant  John  H. 
Ward,  who  was  one  of  the  defendants  in 
the  court  below,  with  the  transaction,  up 
to  this  point,  was  that  he  sent  the  original 
telegram  to  the  agency  of  the  Pinkertons  at 
Chicago  at  the  time  the  murder  was  discov- 
ered, which  was  referred  to  the  Denver 
agency,  and  had  knowledge  of  the  employ- 
ment of  the  Pinkertons,  and  advised, 
worked,  and  counseled  with  them  in  their 
operations.  After  the  first  trial,  and  after 
the  case  had  been  sent  to  Cheyenne,  it  be- 
came necessary  to  make  new  contracts  in 
some  particulars,  as  appears  from  the  rec- 
ord; and  W.  R.  StoU,  Esq.,  an  attorney  of 
Cheyenne,  was  employed  by  Mr.  Blyth  to 
conduct  or  assist  in  the  prosecution.  Mr. 
Stoll  had  been  recommended  by  Mr.  McPar- 
land to  Mr.  Blyth  when  the  latter  had  ap- 
plied to  him  to  name  the  best  attorney  in 
Wyoming  to  be  employed.  In  June,  1896, 
more  than  a  year  after  the  services  were 
rendered  by  the  defendant  in  error  under 
the  guaranty  aforesaid,  and  the  same  had 
been  terminated  by  accord  and  satisfaction, 
as  is  claimed  by  plaintiffs  in  error,  Mr. 
Stoll  discovered  an  emergency  requiring  the 
assistance  of  a  detective,  and  by  wire  se- 
cured the  services  of  defendants  in  error; 
and  from  then  on,  and  durine  the  second 
trial,  the  services  sued  for,  which  are  ad- 
mitted to  be  of  the  value  claimed,  were  ren« 
dered.  Mr.  Stoll,  after  securing  the  serv- 
ices of  the  defendants  in  error  as  aforesaid, 
on  June  9,  1890,  wrote  Mr.  Blyth,  in  part, 
as  follows :  'That  I  was  obliged  to  wire  for 
Mr.  Ward,  and  obliged  to  accept  the  assist- 
ance of  the  Pinkertons  in  tracing  certain 
matters  down.  Mr.  Ward  will  explain  these 
matters  to  you  in  detail.  I  had  to  guar- 
antee their  expenses,  upon  the  belief  that 
they  would  be  guaranteed  by  you  or  some 
others  when  the  facts  became  known."  The 
sustaining  of  the  objection  to  the  offer  of 
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the  part  of  the  letter  aforesaid  forma  the 
fifth  ground  in  the  motion  for  a  new  trial 
presented  by  plaintiff  in  error  Charles  £. 
Stone.  The  evidence  discloses  the  fact  that 
while  the  services  sued  for  were  being  per- 
formed a  second  guaranty  was  preparS  and 
presented  to  Mr.  Blyth  for  his  signature, 
and  that  he  refused  to  sign  the  same.  This 
is  explained  by  Mr.  McParland,  general  su- 
perintendent  as  aforesaid,  hj  the  statement 
that  the  original  guaran^  m  evidence  was 
for  a  time  misplaced  or  mislaid,  and  that 
fact  caused  the  request  for  a  new  guaranty 
to  be  made. 

During  the  second  trial  the  office  of  Mr. 
Stoll  was  the  place  where  the  meetings  of 
those  interested  in  the  prosecution  were 
held;  and  the  statement  was  made  in  the 
brief  of  defendants  in  error,  and  in  the'  ar- 
gument of  counsel  before  this  court,  based 
thereon,  that  "there  is  evidence  that  Blyth 
ofTered  $250  as  payment  of  account  now  in 
judgment,  and,  after  offer  was  rejected,  re- 
newed promise  of  payment;  also  that  he 
gave  out  an  idea  of  his  bdng  responsible 
Tor  payment."  Referring  to  certain  evi- 
dence, we  will  give  that  evidence. 

William  B.  Sayers,  an  operative  of  de- 
fendant in  error,  upon  that  point  testified 
as  follows: 

Q.  Now,  you  may  state  what  conversa- 
tion you  had  with  Mr.  Blyth  in  regard  to 
pay  for  the  agency. 

A.  It  was  on  the  occasion  of  a  meeting 
I  had  with  Mr.  Blyth,  Mr.  Hamm,  Mr. 
Ward,  and  Mr.  Stoll  in  Mr.  Stoll's  office  in 
this  town,  in  which,  acting  under  instruc- 
tion from  Mr.  McParland,  I  wanted  to  get 
advance  expense  money,  and  said  that  I  had 
been  instructed  by  Mr.  McParland  to  get 
money  on  expenses  account  in  this  matter. 
During  that  oonyersation,  Mr.  Hamm,  who 
was  acting  attorney,  and  also  Mr.  Blyth, 
asked  if  $250  would  be  the  amount  of  ex- 
pense, and  had  a  paper  drawn  up  to  that 
efTect  if  I  would  accept.  I  was  not  author- 
ized to  accept  $250,  or  any  sum.  I  told 
them  I  was  not  authorized.  I  told  them  I 
traveled  a  good  deal  on  the  railroad, — to 
Deer  Lodge;  to  Salt  Lake;  two  or  three 
trips  to  Denver,  here.  I  said  I  knew  my 
railroad  expenses  were  pretty  heavy.  I  said 
that  I  didn't  know  the  amount,  and  refused 
it.  Then  I  was  given  to  understand — I  re- 
member the  conversation  quite  distinctly  at 
the  time  in  the  office,  Mr.  Stoll  being  pres- 
ent— that  the  matter  would  be  satisfactor- 
ily adjusted. 

Q.  Who  said  that  the  matter  would  be 
satufactorily  adjusted? 

A.  Mr.  Hamm  or  Mr.  Blyth.  I  don't 
know  which  one. 

Q.  Were  they  both  present  at  the  timet 

A.  They  were  both  present.  I  don't  know 
who  spoke.  So  far  as  that  statement,  I 
cannot  swear. 

Q.  If  Mr.  Blyth  did  not  make  the  prom- 
ise, he  made  no  objection  to  it  when  it  was 
made? 

A,  All  four  were  present  when  this  was 
done.  Mr.  Stoll,  I  think,  had  gone  out  of 
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the  room,  and  was  in  his  office.  I  know  we 
were  all  in  the  building. 

Q.  Did  they  at  that  time  ask  you  to  con- 
tinue the  work? 

A.  I  don't  know  that  th^  asked  me  to 
continue  the  work.  I  was  working  at  that 
time  in  the  discharge  of  my  duties  of  my 
work  at  that  particular  time  that  day. 

Q.  Was  there  any  difficulty  about  your 
pay?  Were  you  going  to  quit,  or  keep  on 
working,  if  you  did  not  get  your  money? 

A.  I  did  not  say  I  was  going  to  quit.  I 
spoke  to  Mr.  Stoll  about  i^  and  I  spoke  to 
Mr.  Ward  at  that  time  about  it.  I  was 
given  to  understand  it  was  all  right.  We 
were  all  four  present  at  one  time  during  the 
day. 

Q.  By  the  Court:     Who  were  the  four? 

A.  Mr.  Stoll,  Mr.  Ward,  Mr.  Hamm,  at- 
torn^ in  the  case.     .    .    . 

Q,  Just  be  clear  on  one  point.  Tou  may 
state  whether  or  not  in  the  conversation 
you  heard  in  Mr.  Stoll's  office  between  any 
of  the  defendants  in  this  case,  or  any  other 
persons,  promises  were  made  that  pay  would 
be  forthcoming.  (Objection  to  fcmn  of 
question. ) 

By  the  Court:  Ask  what  was  said  with 
reference  to  pay  at  the  time  and  place. 

A.  I  can't  give  you  the  exact  words.  It 
has  been  some  years  ago,  and  I  don't  recol- 
lect the  exact  words.  The  substance  of  it 
was  that  the  settlement  of  the  bill  of  serv- 
ices would  be  all  right  in  this  case.  The 
substance  of  the  conversation  was  that  the 
bill  would  be  paid. 

On  cross-examination  this  witness  was 
asked  the  following  questions: 

Q.  You  do  not  know  who  it  was  said  your 
services  would  be  paid?  You  do  not  know 
whether  it  was  Hamm  or  Ward  or  Blyth? 

A.  No;  I  do  not  know. 

Q.  Mr.  Hamm  was  not  an  attorney  for 
Mr.  Blyth? 

A.  Mr.  Hamm — I  don't  know  anything 
about  that.  He  was  connected  with  the 
case. 

Q.  He  was  county  attorney  of  Uinta 
coimty,  and  authorized,  in  a  way,  to  con- 
tract bills  for  that  county? 

A.  I  did  not  know  anything  about  that. 
At  that  time  I  would  not  have  taken  any 
authorization  ,from  Mr.  Hamm  without 
knowing  what  he  did  it  on. 

Q.  \^atever  was  said,  you  do  not  know 
whether  it  was  Mr.  Hamm  or  somebody 
else? 

A.  Mr.  Hamm  offered  this  paper  $250 
settlement,  which  I  refused;  asked  if  that 
is  right,  I  said,  "No."  They  wanted  to 
know  how  much  it  would  be, — ^wanted  me 
to  make  statement.    I  said,  "No." 

Later  on  the  same  witness  testifies  as  fol- 
lows: 

Q.  It  was  not  settled  who  would  pay  it? 
Is  that  what  you  mean  to  say? 

A.  It  was  my  understanding  that  the 
services  would  be  paid  for,  in  the  presence 
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of  Mr.  Blyth,  Mr.  Hamm,  and  Mr.  Ward, 
all  of  whom  heard  it  at  that  time  as  well 
as  I  heard  it. 

Q,  Ab  1  understand  you,  you  don't  know 
who? 

A.  One  of  those  gentlemen. 

Mr.  Blyth  testified  about  the  matter  above 
referred  to  as  follows: 

Q.  You  have  heard  Mr.  Sayers's  state- 
ment as  to  the  conversation  in  Mr.  Stoll's 
office  when  you  and  Mr.  Ward  and  Mr. 
Hamm  were  claimed  to  have  been  present? 
You  may  state  what,  if  anything,  of  that 
conversation  occurred. 

A.  I  never  had  any  such  conversation 
in  Mr.  Stoll's  office. 

Mr.  Ward  testified  upon  the  same  subject 
as  follows: 

Q.  You  have  heard  the  testimony  here  of 
Mr.  Sayers  as  to  the  conversation  in  his 
presence  in  relation  to  payment  of  Pinker- 
tons  for  their  services.  Did  you  hear  the 
testimony  ? 

A,  Yes,  sir. 

Q,  You  may  state  whether  at  any  time 
there  was  an  agreement  by  Mr.  Blyth  or 
yourself,  or  anybody  in  your  presence,  that 
that  bill  should  be  paid  T 

A,  Not  in  my  presence,  sir. 

Mr.  Hamm,  the  other  person  referred  to 
by  witness  Sayers  as  having  been  present 
at  the  time  of  the  conversation  referred  to, 
was  not  a  witness  in  the  case. 

Charles  Stone,  one  of  the  plaintiffs  in  er- 
ror against  whom  judgment  was  rendered  in 
the  court  below,  and  who  has  been  described 
in  all  the  pleadings  and  proceedings,  except 
in  the  guaranty  which  he  signed,  as  Charles 
E.  Stone,  without  any  apparent  cause,  tes- 
tified in  part  as  follows: 

Q.  You  may  state  what  knowledge  you 
ever  had  during  the  time  of  its  perform- 
ance of  any  service  by  the  Pinkertons  in 
this  matter  after  the  settlement  was  made 
in  April,  1896? 

A.  None  whatever. 

Q.  What  authority  did  you  give  to  any- 
one to  employ  Pinkertons  on  your  behalf, 
or  anybody  else,  to  do  detective  work  after 
April   1895? 

A.  None  whatever. 

The  above  evidence  is  not  modified,  quali- 
fied, or  questioned  in  the  entire  record. 

It  is  not  necessary  to  continue  the  unrav- 
eling of  facts  which  seemed  to  be  required, 
for  the  reason  that  all  parties  appeared  to 
rely  upon  the  general  notoriety  gained  by 
the  terrible  murder  out  of  which  this  con- 
troversy grew,  and  the  attempts  made  by 
the  state  of  Wyoming  and  private  individu- 
als to  find,  present,  and  punish  the  guilty. 

Coimsel  for  defendants  in  error  includes 
in  his  brief  the  opinion  claimed  to  have 
been  announced  by  the  trial  judge  in  ren- 
dering his  judgment,  which  is  not  included 
67  L.  R.  A. 


in  the  record  of  the  case  before  us.  While 
it  would  not  be  fair  to  quote  this  opinion 
without  giving  all  the  evidence,  some  of 
which  that  is  omitted  might  have  had  great 
weight  in  its  being  arrival  at>  still,  in  view 
of  the  fact  that  Charles  Stone,  one  of  the 
iudgm^it  debtor  defendants  in  the  court  be- 
low, was  never  shown  to  have  obligated  him- 
self, by  word,  sign,  or  deed,  beyond  signing 
his  name  to  the  guaranty  executed  Febru- 
ary 10,  1895,  not  sued  on,  but  ofi'ered  in 
evidence,  we  will  ouote  from  the  opinion 
sufficient  to  show  tnat  it  was  for  lack  of 
evidence  that  caused  the  court  below  to  com- 
mit some  of  the  errors  complained  of.  We 
quote  in  part:  "That  it  was  a  continuing 
contract,  in  the  light  contended  for  by  the 
plaintiff,  seems  clear  to  the  court;  and  it 
appears  further  equally  true  that  there  was 
no  cancellation  of  the  contract  by  the  de- 
tendants,  and  that  the  contract  expired  at 
the  close  of  the  second  trial,  and  that  the 
account  sued  on  is  a  just  debt,  under  the 
contract."  We  are  constrained  to  ask.  Why 
did  the  contract  expire  at  the  close  of  the 
second  trial?  It  was  at  the  close  of  the 
first  trial  that  it  was  thought  the  murderer 
of  Harvey  Booth  had  been  discovered  and 
brought  to  justice.  At  the  close  of  the  sec- 
ond trial  this  was  found  to  be  a  mistake, 
and  all  the  efforts  and  expenditures  had 
been  for  naught. 

The  diligence  of  the  attorneys  in  present- 
ing authorities  applicable  to  the  proper  con- 
sideration of  this  case  must  be  commended, 
and  as  there  is  little,  if  any,  dispute  as  to 
the  law  that  should  govern,  we  have  dis- 
cussed the  facts  at  length.  The  plaintiffs 
in  error  insist  that  the  guaranty  in  evidence 
is  not  a  continuing  guaranty,  and  that  there 
is  nothing  in  the  instrument  itself  fixing  the 
limits  of  time  for  which  it  shall  run,  nor 
fixing  the  aggregate  amount  for  which  it 
shall  be  good,  and  that  such  instrument  can- 
not be  construed  as  a  continuing  guaranty; 
that  a  guarantor,  like  a  surety,  is  bound 
only  by  the  strict  letter  or  precise  terms 
of  the  contract  of  his  principal  whose  per- 
formance he  has  guaranteed,  and  in  this  re- 
spect he  is  a  favorite  of  the  law;  and  that 
this  must  be  remembered  in  determining  the 
liability;  and  that  he  has  the  right  to  stand 
upon  the  strict  terms  of  his  obligation, 
when  such  terms  are  ascertained.  And 
counsel  cites  in  support  of  these  contentions 
Miller  v.  Steuxirt,  9  Wheat.  680,  6  L.  ed. 
189,  and,  to  the  same  effect.  Stayer  d  Walk- 
er V.  Locke,  22  Or.  619,  17  L.  R.  A.  652, 
30  Pac.  497 ;  Ouehing  v.  Cable,  48  Minn.  3, 
60  N.  W.  891;  Bame  v.  Barroic,  61  N.  Y. 
39,  19  Am.  Rep.  247 ;  Markland  Min.  d  Mfg. 
Co.  V.  Kimmel,  87  Ind.  660;  Lafayette  t. 
James,  92  Ind.  240,  47  Am.  Rep.  140;  Gt»nn 
^.  Oeary,  44  Mich.  615,  7  N.  W.  235;  Befir 
rie  V.  Buck,  39  Kan.  381,  18  Pac.  228;  OiU 
V.  Sullivan,  62  Iowa,  629,  17  N.  W.  768; 
Lang  v.  Pike,  27  Ohio  St.  498;  Ryan  v. 
Williams,  29  Kan.  487;  Burlington  Ins,  Co. 
V.  Johnson,  120  111.  622,  12  N.  E.  205;  Peo- 
ple V.  Toomey,  122  111.  308,  13  N.  E.  521. 

As  to  the  contention  made  by  plaintiffs 
in  error  that,  by  the  terms  of  a  guaranty 
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audi  as  is  here  in  evidence,  the  guarantor 
cannot  be  held  beyond  the  immediate  trans- 
action, counsel  cite  Birdsall  v.  Hcacock,  32 
Ohio  St  177,  30  Am.  Rep.  572;  the  case, 
briefly  stated,  being  as  follows:  The  guar- 
anty was:  "Send  my  son  the  lumber  he 
aaka  for^  and  it  will  be  all  right.''  The  son 
at  once  bought  $226  worth  of  lumber  on 
credit,  and  afterwards  paid  for  it.  But  the 
matter  did  not  stop  there.  The  first  pur- 
chase was  Hay  11,  1868.  Afterward  he 
bought  additional  lumber,  down  to  Janu- 
ary, 1869.  The  court  confined  the  guaranty 
to  the  first  purchase,  of  May  11,  1868,  and, 
in  closing  a  very  interesting  opinion,  said: 
"The  better  opinion  would  seem  to  be  that 
such  an  instrument  should  be  confined  to 
the  immediate  transaction,  unless  the  lan- 
guage of  the  promise  is  sufficiently  broad  to 
show  that  it  was  meant  to  reach  beyond  thb 
present,  and  render  the  guarantor  answer- 
able for  future  credits.  The  tendency  of  de- 
cision in  this  country  has  accordingly  been 
against  construing  guaranties  as  continu- 
ing, unless  the  intention  of  the  parties  is 
so  clearly  manifested  as  not  to  admit  of  a 
reasonable  doubt.  2  Am.  Lead.  Cas.  141, 
note,  citing  Congdon  v.  Read,  7  R.  I.  576." 
And  several  other  cases  are  cited.  In  the 
case  of  Qard  v.  Stevens,  12  Mich.  292,  86 
Am.  Dec.  52,  the  guaranty  was:  *'If  you 
will  let  the  bearer  have  what  leather  he 
wanta,  and  charge  the  same  to  himself,  I 
will  see  that  you  have  your  pay  in  a  rea- 
sonable length  of  time."  The  court,  in  dis- 
cussing this  question,  says:  "As  the  plain- 
tiff sold  leather  to  Gates  at  several  differ- 
ent times,  and  for  different  amounts,  the 
first  question  is  whether  the  guaranty  is 
limited  as  to  time.  We  think  it  limited  to 
a  single  purchase  or  transaction.  We  must 
hold  this,  or  that  it  is  unlimited  both  as  to 
time  and  amount.  Every  person  is  sup- 
posed to  have  some  regard  to  his  own  in- 
terest, and  it  is  not  reasonable  to  prestune 
any  man  of  ordinary  prudence  would  become 
surety  for  another,  without  limitation  as  to 
time  or  amount,  unless  he  has  done  so  in 
express  terms  or  by  clear  implication.  If 
the  guaranty  was  limited  in  express  terms 
either  as  to  time  or  amount,  but  not  as  t6 
both,  it  might  be  said  it  was  the  intention 
of  the  guarantor  to  leave  it  open  as  to  the 
other,  or  that  a  further  limitation  could  not 
be  implied.  But  where  it  contains  no  ex- 
press limitation  as  to  either,  and  there  is 
nothing  in  the  instrument  itself  from  which 
it  can  be  inferred  that  it  was  the  intention 
of  the  guarantor  to  leave  it  open  as  to  both, 
we  think  it  must  be  understood  as  referring 
to  a  single  transaction."  In  the  case  of 
Rogers  v.  Warren,  8  Johns.  119,  the  guar- 
anty was:  "Our  sons  wish  to  take  goods 
of  you  on  credit.  We  are  willing  to  lend 
our  names  as  security  for  any  amount  they 
may  wish."  Gk>od8  were  bought  at  several 
different  times  en  credit.  The  court  says: 
"The  true  construction  of  the  letter  of  credit 
is  that  it  is  to  be  confined  to  the  first  parcel 
of  goods.  It  would  be  unjust  and  unrea- 
i«onab1e  to  extend  it  to  an  indefinite  credit 
for  an  indefinite  time."  To  the  same  effect 
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were  the  following  authorities  cited  by 
plaintiffs  in  error:  Anderson  v.  Blakely,  2 
Watts  &  S.  237;  Aldfioks  v.  Biggins,  16 
Serg.  &  R.  212;  John  8.  Brittain  Dry  Goods 
Co.  V.  Yearout,  59  Kan.  684,  54  Pac.  1062; 
Cretner  v.  Higginson,  1  Mason,  323,  Fed. 
Cas.  No.  3,383,  and  many  others. 

Defendants  in  error  contend  that  the 
guaranty  in  evidence  is  a  continuing  one, 
"and,  in  order  to  determine  that  question, 
we  have  to  construe  its  terms  in  tne  light 
of  other  surrounding  circumstances  at  the 
time  of  its  execution."  And  several  author- 
ities have  been  cited  in  support  of  that  con- 
tention, which  is  not  denied.  The  supreme 
court  of  New  York  used  the  following  lan- 
guage many  years  ago,  and  from  the  au- 
thorities examined  we  have  found  none  more 
concise,  applicable  to  the  case  before  us: 
"The  party  entering  into  an  absolute  en- 
gagement for  the  responsibility  of  his  friend 
should  see  to  the  performance  of  it.  The 
relation  in  which  the  parties  afterwards 
stand  to  each  other  presupposes  privity  and 
knowledge  of  the  credit  obtained.  It  is  in 
most  of  these  cases  a  nice  and  difficult  ques- 
tion to  determine  whether  the  guaranty  is 
a  continuing  one  or  not.  The  intent  of  the 
party,  to  be  derived  from  the  words,  is  the 
only  sure  guide,  and  therefore  very  little 
aid  is  to  be  derived  from  the  adjudged  cases, 
as  they  turn  upon  the  peculiar  phraseology 
of  the  guaranty.  Upon  general  principles, 
a  strict  interpretation  should  be  applied  in 
favor  of  a  surety."  The  same  court  later, 
in  Baker  v.  Rand,  13  Barb.  152,  says:  "If 
the  plain  terms  of  the  contract  may  be  ful- 
filled by  being  confined  to  one  transaction, 
courts  are  not  anxious  to  extend  it  to  oth- 
ers." As  to  surrounding  circumstances,  a 
case  fairly  well  describing  that  language  is 
Morgan  v.  Boyer,  39  Ohio  St.  324,  48  Am. 
Rep.  454.  We  quote  from  the  opinion: 
"The  defendant  H.  A.  Bowlus,  a  merchant 
of  Melmore,  in  Seneca  county,  had  at  dif- 
ferent times  purchased  small  quantities  of 
goods  upon  credit  of  the  plaintiffs,  partners 
under  the  name  of  Morgan,  Root,  &  Co.,  who 
were  merchants  of  Cleveland;  and,  in  order 
to  obtain  from  them  further  credit,  he  pro- 
cured from  the  defendant  H.  A.  Boyer,  of 
Tiffin,  a  written  guaranty  in  the  following 
words: 

"Tiffin,  April  11th,  1876. 
"Messrs.  Morgan,  Root,  &  Co. 
**Gent8:— 

"The  bearer,  Mr.  H.  A.  Bowlus,  is  vis- 
iting your  city,  buying  a  few  goods  in 
your  line;  and  anything  you  may  1^  able  to 
sell  him  will  be  paid  promptly  as  agreed 
on,  which  I  herewith  guarantee. 
"Yours  respectfully, 

"H.  A.  Boyer." 

'bowlus  delivered  this  guaranty  to  the 
plaintiffs  about  April  12,  1876,  and  then 
purchased  of  them  on  the  faith  of  the  guar- 
anty goods  to  the  amount  of  $797,  for  which 
he  afterwards  paid  in  full.  The  plaintiffs 
continued  to  sell  goods  to  Bowlus  from  time 
to  time    until    about    September  20,   1879, 
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when  the  balance  due  from  him  was  $301.- 
12,  for  which  the  plaintiffs  brought  suit 
against  Bowlus  and  J^yer.  The  case  was 
submitted  to  the  court  of  common  pleas, 
which  rendered  a  judgment  in  favor  of  the 
defendant  Boyer,  and  this  judgment  was,  on 
error,  affirmed  by  the  district  court.  The 
plaintiffs  ask  leave  to  file  a  petition  in  er- 
ror to  reverse  the  judgment  of  the  district 
court.  The  principal  question  argued  by 
counsel,  nd  the  only  one  requiring  our  de- 
cision, is  Avhether  the  guaranty  given  by  the 
defendant  Boyer  is  a  limited  or  a  continu- 
ing guaranty.  The  language  of  guaranties 
is  often  so  indefinite  &at  their  construc- 
tion! in  this  respect  is  difficult,  and  the  de^ 
cisions  relating  to  such  construction  are 
very  numerous  and  conflicting.  This  con- 
flict has  in  many  cases  arisen  from  the  dif- 
ference in  the  surrounding  circumstances, 
and  the  particular  language  of  each  guar- 
anty, but  in  many  cases  it  is  due  to  the  ap- 
plication by  the  several  courts  of  the  dif- 
ferent rules  to  the  construction  of  those  con- 
tracts. The  rules  which  we  apply  in  this 
case  are  those  which  are  in  accordance  with 
previous  decisions  of  this  court,  and  those 
which  we  deem  to  be  most  in  accordance 
with  well-established  principles  of  law.  The 
rule  that  the  language  of  a  promise  is  to  be 
construed  most  strongly  against  the  prom- 
isor cannot  properly  be  applied  to  the  con- 
struction of  a  guaratity.  A  guarantor,  like 
a  surety,  is  bound  only  by  the  precise  words 
of  his  contract.  Other  words  cannot  be 
added  by  construction  or  implication,  but 
the  meaning  of  the  words  actually  used  is 
to  be  ascertained  in  the  same  manner  as  the 
meaning  of  similar  words  used  in  other  con- 
tracts. They  are  to  be  understood  in  their 
plain  and  ordinary  sense,  when  read  in  the 
light  of  the  surrounding  circumstances  and 
of  the  object  intended  to  be  accomplished. 
The  rule  that  a  guarantor  is  held  only  by 
the  express  words  of  his  promise  does  not 
entitle  him  to  demand  an  unfair  and 
strained  interpretation  of  those  words,  in 
order  that  he  may  be  released  from  the  ob- 
ligation which  he  has  assumed.  In  apply- 
ing these  rules  there  has  been  much  differ- 
ence of  opinion  as  to  whether  the  language 
of  a  guaranty  should  be  construed  as  creat- 
ing a  limited  or  a  continuing  guaranty, 
when  it  is  fairly  capable  of  either  construc- 
tion, but  we  are  satisfied  that  the  decided 
weight  of  authority  is  in  favor  of  the  rule 
stated  by  Judge  Story, — that  in  a  doubtful 
case  the  presumption  should  be  against  the 
construction  that  the.  guaranty  is  continu- 
ing. .  .  .  Applying  to  the  construction 
of  this  guaranty  the  rules  which  we  have 
stated,  with  the  aid  of  the  surrounding  cir- 
cumstances, and  the  purpose  for  which  it 
was  given,  we  are  led  to  the  conchision  that 
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the  plaintiffs  were  not  justified  in  treating 
it  as  a  cori^inuing  guaranty." 

Reference  is  made  in  the  record  of  the 
case  in  the  court  below  several  times  to  the 
fact  that  the  plaintiffs  in  error,  Blyth  and 
Stone,  never  canceled  or  recalled  the  writ- 
ten guaranty  signed  by  them.  They  both 
admitted  it  on  the  witness  stand;  and  the 
court,  if  correctly  quoted  by  counsel,  at- 
tached some  importance  to  that  fact  Coun- 
sel for  defendant  in  error  refers  to  the  same 
both  in  his  brief  and  argument  in  this 
court,  and  cites  us  to  Lanuaae  v.  Barker,  3 
Wheat.  101,  4  L.  ed.  343;  and  we  quote 
from  the  syllabus,  which  correctly  states 
the  opinion  upon  that  point:  "When  an 
authority  has  been  once  given  to  a  mer- 
chant abroad,  and  has  been  acted  on  in  good 
faith,  implied  revocations  are  not  favored. 
It  is  incumbent  on  the  principal  to  show  a 
revocation  in  terms  too  clear  to  be  charged 
with  equivocation," — and  also,  in  the  samu 
case,  the  language  quoted  by  counsel:  "No- 
where in  the  evidence  is  it  shown  that  the 
guaranty  has  been  revoked  or  recalled.  To 
revoke  the  guaranty,  explicit  language 
should  be  used.*'  Counsel  is  excused,  with- 
out the  asking,  for  failing  to  call  our  at- 
tention to  the  language  of  the  court  upon 
this  subject  in  Twohy  v.  MoMurran,  57 
Minn.  242,  59  N.  W.  301,  cited  by  him  upon 
another  branch  of  the  case, — one  already 
considered.  We  quote:  "The  fact  that  the 
guaranty  itself  was  not  taken  up  by  defend- 
ant at  the  time  he  claims  to  have  paid  in 
accordance  with  its  terms  cannot  be  regard- 
ed as  a  practical  construction  of  its  lan- 
guage, or  an  admission  that  it  was  continu- 
ing." We  have  not  found  any  authority  to 
the  contrary. 

We  are  of  the  opinion  that  the  guaranty 
offered  in  evidence  was  not  a  continuing 
one,  and  that  if,  under  the  petition,  upon 
a  new  trial  of  this  case,  it  should  be  claimed 
that  plaintiff  in  error  Thomas  Blyth  be- 
came liable  for  the  services  in  controversy 
by  reason  of  his  having  authorized  the  con- 
tracting for  the  same,  or  by  reason  of  hav- 
ing in  some  way  become  bound  for  the  pay- 
ment therefor  by  any  words,  acts,  or  bene- 
fits, which,  we  are  free  to  say,  does  not  ap- 
pear from  the  record  before  us,  then  he 
should  be  allowed  to  defend  against  such 
claim;  and  it  was  error  to  reject  the  testi- 
mony offered  as  shown  by  causes  numbered 
4,  5,  6,  7,  8,  and  9  in  the  motion  for  a  new 
trial,  as  hereinbefore  set  out  in  full. 

The  judgment  of  the  District  Court  wiU 
he  reversed,  and  the  cause  is  remanded  to 
that  court  for  further  proceedings  in  ac- 
cordance with  the  views  herein  expressed. 

Potter,  Ch.  J.,  and  Con,  J.,  concur. 


iMa. 


Douglass  v.  Daislet. 


475 


UNITED   STATES   CIKCUIT-  COURT   OF  APPEALS,  FIRST  CIRCUIT. 
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James  DAISLEY. 
(114  Fed.  628.) 

1.  No  priTileve  mttmebes,  mu  i»atter  of 
Im^r,  to  m  commanteatlon  transmitted 
by  a  commerctal  airency  that  a  certain 
person  had  made  an  assignment  for  benefit 
of  creditors,  when  the  information  received 
by  or  known  to  It  was  that  he  had  made  an 
assignment  to  secure  the  indorser  of  a  note. 

S.  A  mereamtile  asemey  la  not  liable 
for  aendlnv  ovt  by  mistake  information 
concerning  a  merchant  variant  from  that  re- 
ceiyed  by  It,  if  It  exercises  reasonable  care 
and  prudence  in  the  matter. 

8.  'Wbetber  or  not  a  mereantlle  aven- 
ey  -wbieb  receivea  Information  of  an 
assignment  on  a  general  assignment  blank,  to 
which  is  added  a  clause  stating  that  it  was 
to  secure  an  indorser,  and  transmits  it  as 
being  a  general  assignment  for  creditors,  ex- 
ercises reasonable  care  and  prudence,  so  as 
to  relieve  it  from  liability  for  libel,  is  a  ques- 
tion for  the  Jury. 

•4.  Inatancea  of  loss  of  partlcvlar  ovs- 
tomers  need  not  be  alleged  or  proved  to 
warrant  an  assessment  of  damages  for  dimi- 
nution of  business  and  loss  of  credit  by  reason 
of  a  false  publication  by  a  mercantile  agency. 

(April  16,  1002.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts 
to  review  a  judgment  in  favor  of  plaintiff 
in  an  action  brought  to  recover  damages  for 
the  alleged  publication  of  a  libel.  Re- 
versed, 

The  facts  are  stated  in  the  opinion. 

Argued  before  Colt,  Circuit  Judge,  and 
Aldrich  anH  Brotcn,  District  Judges. 

Messrs,  W.  W.  M oFarland,  Ensene  P. 
Carrer,  and  Edward  E.  Blodsett,  for 
plaintiff  in  error: 

The  report  in  question  was  privileged, 
and  the  court  should  have  instructed  the 
jury  to  return  a  verdict  for  the  defendant. 

Erher  v.  Dun,  12  Fed.  626;  Ortnsby  v. 
Dfiuglass,  37  N.  Y.  477;  King  v.  Patterson, 
49  N.  J.  L.  417,  60  Am.  Rep.  631,  9  Atl. 
705;  State  ex  rel,  Lanmng  v.  Lonsdale,  48 
Wis.  362,  4  N.  W.  390;  Locke  v.  Bradstreet 
Co,  22  Fed.  771. 

Privilege  can  mean  nothing  less  than  ex- 
emption from  liability  for  honest  error  in 
oral  or  written  statements  that  are  within 
the  orbit  of  privileged  communication. 

Truth  does  not  require  the  protection. 
The  rule  is  for  innocent  untruth,  and  it  has 
oo  other  object. 

Truth,  falsehood,  or  diligence  is  not  the 
tfBst;  it  is  good  faith. 


NoTK. — For  other  cases  in  this  series  as  to 
libel  in  publication  by  mercantile  agency,  see 
Bradstreet  Co.  v.  Gill  (Tex.)  2  L.  R.  A.  405, 
and  note;  Poilasky  v.  MInchener  (Mich.)  9  L. 
R.  A.  102:  Mltcbell  v.  Bradstreet  Co.  (Mo.)  20 
Li.  R.  a.  188;  and  Dun  v.  Welntraub  (Ga.)  60 
L.  R.  A.  670. 
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Haft  v.  First  Nat,  Bank,  19  App.  Div. 
423,  46  N.  Y.  Supp.  481. 

Mere  inadvertence  or  forgetfulness  or 
careless  blundering  is  no  evidence  of  mal- 
ice; nor  is  negligence  or  want  of  sound 
judgment. 

Odgers,  Libel  &  Slander,  3d  Eng.  ed.  p. 
311;  Trussell  v.  Scarlett,  18  Fed.  214; 
T/awless  v.  Anglo-Egyptian  Cotton  d  Oil 
Co,  10  Best  &  S.  226;  Tripp  v.  Thomas,  3 
Barn.  &  C.  427 ;  Ingram  v.  Lcbtcson,  6  Bing. 
N.  C.  212;  Hemmens  v.  Nelson,  138  N.  Y. 
5L7,  20  L.  R.  A.  440,  34  N.  E.  342. 

The  publication  having  been  made  upon 
a  privileged  occasion,  the  plaintiff  was  un- 
der the  burden  of  proof  to  defeat  the  de- 
fense of  privilege  by  proof  of  malice  upon 
the  part  of  the  defendant. 

White  V.  Nicholls,  3  How.  266,  11  L.  ed. 
591 ;  Scullin  v.  Harper,  24  C.  C.  A.  169,  46 
U.  S.  App.  673,  78  Fed.  464;  Hamilton  v. 
Eno,  81  N.  Y.  116. 

The  damage  must  be  the  immediate  con- 
.<4equence  of  the  defamatory  words,  and 
must  be  attributable  wholly  to  the  words. 

Newell,  Slander  &  Libel,  p.  852,  §  22; 
fjake  Shore  d  M,  8.  R,  Co,  v.  Prentice,  147 
U.  S.  101,  37  L.  ed.  97,  13  Sup.  Ct.  Rep. 
26  L 

The  case  is  entirely  free  from  the  disturb- 
ing element  of  malice  in  any  of  its  forms. 
Such  being  the  case,  there  was  no  legal 
basis  for  anything  more  than  nominal 
damage. 

Newell,  Slander  &  Ltbel,  pp.  398,  838- 
843;  True  v.  Plumley,  36  Me.  481;  Evening 
Nevs  Asso.  v.  Tryon,  42  Mich.  549,  36  Am. 
Rep.  460,  4  N.  W.  267;  Greenl.  Ev.  16th  ed. 
§  253,  and  notes.      • 

Where  loss  of  custom  is  relied  on,  it  is 
not  sufficient  to  make  a  general  allegation 
of  loss  of  custom,  but,  either  in  the  declara- 
tion or  in  a  bill  of  particulars,  the  specific 
persons  withdrawing  their  custom  should  be 
alleged. 

1  Rolle,  Abr.  68;  Barnes  v.  PrudUn,  Sid. 
396;  Hunt  v.  Jones,  Cro.  Jac.  499;  Hartley 
V,  Herring^  8  T.  R  130;  Chiatovich  v. 
Hanchettj  88  Fed.  873;  Moore  v.  Francis, 
121  N.  Y.  199,  8  L.  R  A.  214,  23  N.  E. 
1127;  Landon  v.  Watkins,  61  Minn.  137,  63 
N.  W.  615;  Newbold  v.  J,  M,  Bradstreet  d 
Sons,  57  Md.  38,  40  Am.  Rep.  426. 

Mr,  G*  Philip  Wardner  also  for  plain- 
tiff in  error. 

Messrs.  Charles  F.  Choate,  Jr.,  and 
Josiah  H.  Bentony  Jr.,  for  defendant  in 
error. 

Aldrieh,  District  Judge,  delivered  the 
opinion  of  the  court: 

The  defendant  is  a  mercantile  agency, 
known  as  the  R.  G.  Dun  &  Co.  agency;  and 
on  the  28th  day  of  March,  1898,  sent  out 
a  notice  to  its  subscribers  that  the  plaintiff 
had  assigned  for  the  benefit  of  his  credit- 
ors; and  the  plaintiff  brings  his  action  in 
tort  for  libel.  The  defendant  does  not  jus- 
tify  by   showing   that   the   communication 
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sent  was  true,  but  claims  that,  by  reason  of 
the  character  of  the  business  of  the  agency 
and  of  the  occasion,  the  communication  was 
privileged,  in  the  sense  that  the  occasion 
and  the  relations  of  the  parties  exempt  the 
defendant  from  liability. 

In  jurisdictions  where  such  communica- 
tions are  treated  as  privileged,  the  privilege 
is  a  qualified  one,  and  when  information  is 
furnished  under  circumstances  which  give 
it  a  privileged  character,  though  false,  re- 
covery cannot  be  had  unless  malice  or  bad 
faith  is  shown.  In  other  jurisdictions,  like 
Georgia,  Texas,  Missouri,  Wisconsin,  andtn 
some  of  the  cases  in  the  Federal  circuits, 
like  Locko  v.  Bradstreet  Co.  22  Fed.  771,  the 
privilege  is  made  to  depend  somewhat  upon 
the  question  of  due  care  in  the  matter  of  se- 
lection of  agents,  and  in  respect  to  the 
means  and  manner  of  communication;  and 
Mr.  Francis  Wharton,  in  his  valuable  note 
to  Truaaell  v.  Scarlett,  18  Fed.  214,  would 
seem  to  give  some  indorsement  to  the  latter 
view.  In  New  York  and  many  other  juris- 
dictions, if  the  requisite  occasion  and  rela- 
tions exist,  such  communications,  speaking 
in  general  terms,  are  treated  as  privileged, 
and  the  doctrine  of  immunity  from  liability 
is  recognized,  except  in  cases  where  malice 
or  bad  faith  is  shown,*  and  the  doctrine  is 
not  made  to  depend  much,  if  at  all,  upon 
the  question  of  due  care. 

It  is  not  necessary  in  this  case  that  we 
should  examine  into  the  origin,  the  reason, 
or  the  wisdom  of  the  rule  of  privile^  and 
nonliability  as  it  has  been  applied  m  the 
cases  to  which  we  have  been  referred. 

Under  the  defendant's  main  contention 
here  in  respect  to  the  question  of  privilege, 
they  largely  reljr  on  Ormsby  v.  Douglass,  37 
N.  Y.  477,  which  is  supplemented  by  nu- 
merous aut'horities  sustaining  the  view  of 
that  case.  Ormahy  v.  Douglasa  has  been 
frequently  referred  to  in  decisions  in  juris- 
dictions where  the  rule  of  that  case  obtains, 
and  the  weight  of  authority,  both  English 
and  American,  would  8«>em  to  be  in  accord 
with  the  principle  of  that  case,  and  we  may 
well  enough,  we  think,  without  going  into 
a  history  of  these  decisions,  accept  the  rule 
of  such  cases  as  the  law. 

The  rule  of  immunity  from  liability,  in 
cases  where  it  applies,  results  largely  from 
the  necessities  of  business  and  the  strong 
presumption  of  absence  of  malice;  and  the 
rule  of  the  New  York  cases  unquestionably 
is  that,  in  the  absence  of  actual  proof  of 
malice  or  bad  faith,  the  privilege  justifies 
the  agency  in  transmitting  the  information 
it  receives.  But,  conceding  the  full  force 
of  the  New  York  cases  and  those  holding 
the  same  view,  the  defendant  is  not  within 
the  doctrine  there  established.  The  general 
information  which  it  received  upon  the 
blank  which  it  had  furnished  its  agent  at 
South  Framingham,  Massachusetts,  was  that 
James  Daisley,  the  plaintiff,  had  made  an 
assignment  to  B.  T.  Thompson,  of  Framing- 
ham,  and,  under  a  headmg  upon  the  blank 
which  required  the  agent  to  furnish  any 
particulars  possible,  was  an  exact  and  par- 
ticular statement  of  what  the  assignment 
was;  namely,  to  secure  the  assignee  for  in- 
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dorsing  a  note.  Such  was  the  information 
recei^*^  at  the  office  of  the  agency  at  Bos- 
ton ;  but,  instead  of  sending  out  the  infor- 
mation received,  th^  sent  a  communication 
saying,  "James  Daisley,  of  South  Framins- 
ham,  Massachusetts,  has  assigned  to  B.  T. 
Thompson  for  the  benefit  of  his  creditors.*' 
This  was  a  plain  and  substantial  departure 
from  the  information  received.  Therefore, 
it  was  not  sending  information  received  or 
information  accurate  in  substance.  They 
were  informed  that  the  plaintiff  had  as- 
signed to  secure  the  indorser  of  a  note,  and 
the  information  was  not  that  he  had  made 
a  general  assignment  for  the  benefit  of  cred- 
itors. The  first,  in  the  ordinary  accepta- 
tion, would  not  necessarily  be  injurious  to 
the  party's  credit  or  business,  while  the 
other,  in  the  ordinary  acceptation,  means  a 
^neral  failure,  and  would  necessarily  be  in- 
jurious. 

The  case  of  Ormsby  v.  Douglass,  37  N.  Y. 
477,  distinguishes  itself  at  once  from  the 
situation  here,  for  the  rule  is  there  distinct- 
ly stated  thai  "so  long  as  the  defendant 
acted  in  good  faith  in  reporting  facts  which 
came  to  his  knowledge,"  etc.  The  later 
New  York  case  of  Haft  v.  First  Nat.  Bank, 
19  App.  Div.  423,  46  N.  Y.  Supp.  481,  on 
which  the  defendant  largely  relies,  bases  its 
decision  upon  the  same  ground;  that  is  to 
say,  that  the  bank,  in  the  due  course  of  its 
business,  forwarded  the  precise  information 
which  it  received  from  its  messenger.  The 
English  case  of  Lawless  v.  Anglo-Egyptian 
Cotton  d  Oil  Co.  (1869)  L.  R.  4  Q.  B.  262, 
267,  is  in  the  same  line,  and  the  decision  is 
based,  as  in  the  other  cases,  upon  the 
ground  that  "what  the  directors  did  was 
this.  In  their  report  to  a  meeting  of  the 
shareholders  they  appended  the  statement 
which  had  been  made  to  them  by  the  aud- 
itors." The  case  of  Robi^ison  v.  Dun,  24 
Ont.  App.  Rep.  287,  289,  treats  a  privilp^^ 
communication  as  one  made  on  a  privil^^ 
occasion,  and  fairly  warranted  by  it  It  in 
no  sense  goes  beyond  the  doctrine  of  the 
New  York  cases  in  respect  to  the  idea  that 
the  communication  is  privileged,  as  a  rule 
of  law,  when  limited  to  the  information  re- 
ceived, but  its  reasoning  would  seem  to  tend 
somewhat  in  the  direction  of  making  the 
question  whether  the  information  was  fairly 
warranteid  an  element,  or,  in  other  words, 
in  the  direction  of  the  other  line  of  authori- 
ties, which  make  the  privilege  depend  some- 
what upon  the  question  of  due  care. 

We  recognize  the  exigencies  of  business 
and  the  demands  of  public  policy  in  respect 
to  information  as  to  the  standing  of  busi- 
ness men  in  their  trade  and  calling,  and  we 
carry  to  the  defendant,  for  the  purposes  of 
this  phase  of  the  case,  the  full  force  of  the 
authorities  upon  which  it  relies.  But  we 
are  not  inclined  to  extend  the  privilege,  as 
a  rule  of  law,  beyond  that  of  protection,  so 
long  as  the  agency  acts  in  good  faith  in  re- 
porting, with  substantial  accuracy,  infor- 
mation which  comes  to  its  knowledge;  in 
other  words,  beyond  the  rule  of  the  cases 
most  favorable  to  the  defendant,  that  the 
agency,  in  the  absence  of  bad  faith,  ia  privi- 
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l^ped  in  communicating  information  re- 
ceived, although  it  may  prove  to  be  false. 

Where  a  false  report  originates  in  the  of- 
fice,  and  is  not  based  upon  information^  the 
circumstances  and  the  occasion  do  not  neces- 
sarily involve  a  privilege.  Carrying  the 
rlificd  privilege  to  communications  of  the 
racter  in  question,  by  rule  of  law,  would 
be  carrying  the  doctrine  of  immunity  be- 
yond the  rule  in  respect  to  absolute  privi- 
lege. Mr.  Bigelow,  m  his  work  on  Torts, 
7th  ed.  S  332,  in  treating  of  the  higher 
privilege  of  the  publication  of  court  pro- 
ceeding, and  spealdng  of  the  report  of  such 
proceedings,  says:  "If,  however,  the  same 
should  be  so  incomplete  or  so  stated  as  to 
^ve  a  wrong  impression,  or,  though  full, 
if  it  is  followed  by  comments  containing  de- 
famatory matter,  the  privilege  would  fail.'' 

The  case  of  King  v.  Patterson,  49  N.  J. 
li.  417,  60  Am.  Rep.  622,  9  Atl.  705,  presents 
a  careful  review  of  the  American  and  Eng- 
lish cases,  with  reasoning  which  would  seem 
to  be  sound,  as  to  why  tne  rule  of  privilege 
should  not  be  extended  beyond  its  present 
limit.  In  that  case,  the  general  rule  is  rec- 
ognized; but,  on  the  Question  of  extending 
it  further,  and  to  include  communications 
to  those  who  are  not  subscribers,  it  is  ob- 
served that  "neither  the  welfare  nor  con- 
venience of  society  will  be  promoted  by 
bringing  the  publication  of  matters,  false 
in  fact,  injuriously  affecting  the  credit  and 
utanding  of  merchants  and  traders,  broad- 
cast throughout  the  land,  within  the  protec- 
tion of  privileged  communications."  In 
that  case  it  is  further  suggested  that,  while 
the  subject  in  relation  to  which  the  com- 
munication is  made  may  be  privileged,  the 
communication  may  be  unprivileged,  and 
the  matter  of  duty  to  send  the  information 
is  made  an  important  element  of  the  ques- 
tion; and,  though  the  doctrine  of  privilege 
was  there  recof^nized  while  communicating 
to  its  patrons  information  received,  it  was 
observed  that  the  agency,  in  its  conduct  and 
management,  must  be  subjected  to  the  ordi- 
nary rules  of  law,  and  the  proprietors  and 
managers  held  to  the  liability  which  the 
law  attaches  to  like  acts  of  others. 

We  think  the  privilege  in  a  business  situ- 
ation like  this,  which  results  as  matter  of 
law,  rests  upon  the  right  to  send  informa- 
tion received,  and  upon  the  duty  to  send 
with  substantial  accuracy  such  information 
as  is  received.  The  communication  in  ques- 
tion does  not  rest  wholly  or  with  substan- 
tial accuracy  upon  information  received. 
How  ran  it  be  said,  as  a  matter  of  law, 
either  that  the  agency  was  privileged  to 
send  something  plainly  and  substantially 
different  from  what  had  been  received,  or 
that  any  duty  rested  upon  it  to  send  infor- 
mation substantially  different  from  that 
which  it  had  received?  Neither  the  right 
nor  the  dut^  to  send  different  information 
exists  in  this  case;  consequently  there  was 
no  privilege  which  can  be  ruled  as  matter 
of  law,  and  the  defendant  is  liable  unless, 
under  proper  instructions,  facts  necessary 
to  clothe  tne  transaction  with  the  immunity 
of  privilege  shall  be  found  by  a  jury.  As 
said  in  King  y.  Patterson,  supra  (p.  427, 
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49  N.  J.  L.,  60  Am.  Rep.  622,  and  p.  710,  9 
Atl. ) :  "A  defendant  intends  to  send  a  com- 
munication derogatory  to  the  plaintiff's 
character  or  circumstances  to  A,  where  it 
would  do  no  harm.  By  inadvertence  he 
sends  it  to  B,  which  produces  the  injury 
complained  of.  It  is  obvious  that  it  would 
be  a  plain  transgression  of  legal  principles 
to  excuse  the  act  he  did  because  he  intended 
to  do  an  act  from  which  no  injury  to  the 
plaintiff  would  have  resulted." 

We  have  seen  that  the  communication  in 
question  was  not  based  upon  information 
received;  neither  was  it  based  upon  any- 
thing known  at  the  home  office.  A  com- 
munication cannot  be  accepted  as  privileged 
as  a  matter  of  law  which  is  neither  war- 
ranted by  information  received  nor  by  facts 
known  at  the  home  office.  It  was  neither 
the  right  nor  the  public  or  private  duty  of 
the  agency  to  send  a  communication  which 
was  not  based  upon  fact  or  information. 
The  communication,  therefore,  not  being 
based  upon  information  from  an  agent 
whose  business  it  was  to  gather  informa- 
tion, or  upon  foundation  of  fact,  it  is  not 
a  privileged  one  in  the  sense  of  clothing  the 
defendant  with  immunity  from  liability 
through  an  arbitrary  rule  of  law.  In  short, 
we  find  no  case,  which  pretends,  through  a 
rule  of  law,  to  bring  a  communication  like 
this  within  the  domain  of  privilege;  nor  do 
we  see  any  reason  for  carrying  absolute 
privilege  to  such  a  communication. 

The  English  case  of  Tompson  v.  Dash- 
wood,  L.  R.  11  Q.  B.  Div.  43,  was  a  case 
where  a  communication  was  intended  to  be 
made  on  a  privileged  occasion,  but  was  sent 
to  the  wrong  person;  and,  while  the  case  is 
not  like  the  one  here,  for  there  it  was  a 
mistake  in  sending  to  the  wrong  person 
rather  than  a  mistake  in  sending  wrong 
matter,  the  privilege  was  held  to  exist. 
This  case  is,  perhaps,  the  most  favorable  to 
the  defendant's  position  of  any  that  has 
come  to  our  attention.  But  this  authority 
is  criticised  by  Mr.  Pollock  in  his  treatise 
on  Torts,  as  one  not  by  any  means  univer- 
sally accepted  by  the  profession,  and  as  con- 
trary to  the  earlier  decisions.  Pollock, 
Torts,  216,  234;  Webb's  Pollock,  Torts,  309. 
We  are  not  disposed  to  adopt  the  doctrine 
of  this  case,  and  hold,  as  a  matter  of  law, 
without  regard  to  the  question  of  due  care, 
that  the  communication  was  privileged. 

We  think  the  circuit  court  was  right  in 
holding  that  the  communication  in  question 
was  so  substantial  a  departure  from  the  in- 
formation received  that  it  could  not  be  ac- 
cepted as  privileged,  as  a  matter  of  law,  and 
that  the  defendant  was  not  within  the  rule 
which  gives  immunity,  as  a  matter  of  law, 
upon  uie  gpround  of  privilege.  So,  upon 
this  phase  of  the  case,  we  hold  against  the 
defendant,  for  the  reason  that  the  circum- 
stances are  not  such  as  to  bring  it  within 
the  doctrine  of  the  cases  upon  which  the  de- 
fendant relies. 

This  disposes  of  the  first  assignment  of 
error,  which,  in  substance,  is  that  the  de- 
fendant was  entitled  to  a  verdict,  as  a  mat^ 
ter  of  law,  upon  the  ground  of  privilege. 

Having  considered  the  question  whether 
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immunitj  resulted  by  rule  of  law  under  the 
circumstances  of  this  case,  we  come,  at  the 
next  step,  to  the  question  whether,  on  the 
other  hand,  liability  resulted  by  rule  of  law, 
and  this  is  thet  precise  question  raised  by  as- 
signments 2,  3,  and  4;  and  we  think  there 
was  error  here,  for  the  reason  that  the  situ- 
ation was  one  which,  under  the  circumstan- 
ces, involved  a  question  of  fact  which 
should  have  been  submitted  to  the  jury. 
The  occasion,  which  was  that  of  receiving 
and  communicating  information  relating  to 
the  subject-matter  in  question,  was  privi- 
leged; and,  the  occasion  being  privileged, 
the  Boston  agency,  in  the  ordinary  course 
of 'its  business  oi  receiving  information  and 
imparting  it  to  its  subscribers  in  the  busi- 
ness world,  was  in  the  exercise  of  a  privilege 
in  the  nature  of  a  private  right,  or,  as  ex- 
pressed by  some  of  the  authorities,  a  public 
right.  Therefore,  starting  with  this  right, 
if  unwarrantable  and  injurious  consequen- 
ces result,  it  cannot  be  said,  except  in  a  very 
clear  case,  that  liability  results  as  a  matter 
of  law  from  a  variance  between  the  infor- 
mation received  and  the  communication 
sent. 

No  case  like  the  one  here  presented  has 
been  called  to  our  attention,  and  we  do  not 
find  that  the  precise  question  has  been 
passed  upon  either  by  the  Supreme  Court  of 
the  United  States  or  by  the  courts  of  Mas- 
sachusetts, nor  do  we  find  that  the  precise 
question  has  been  dealt  with  elsewhere.  We 
must  therefore  deal  with  it  somewhat  as  a 
new  question. 

The  occasion  being  privileged,  we  do  not 
think  the  general  rule  of  law  that  liability 
results  from  accidental  or  inadvertent  slan- 
der, and  that  the  accident  or  inadvertence 
only  operates  to  remove  malice  and  limit 
the  damages,  applies  to  this  case,  and  it  is 
for  the  reason  tnat  the  occasion  was  privi- 
leged, and  the  defendant  was  in  the  exercise 
of  a  right.  It  bein^  a  business  right,  how- 
ever, or  a  private  right,  to  gather  and  im- 
part information  to  such  members  of  the 
business  world  as  were  its  subscribers,  it 
must  exercise  the  right  reasonably,  to  the 
end  that  unnecessary  harm  shall  not  come 
to  business  men  about  whom  the  informa- 
tion is  furnished.  It*  is  not  a  right  which 
can  be  exercised  heedlessly  or  carelessly. 
It  is  difficult  to  find  a  principle  of  law 
which  would  justify  the  careless  and  wan- 
ton exercise  of  a  right  of  this  character, 
and  afford  immunity  on  tne  ground  of 
privilege.  It  is  equally  difficult,  starting 
with  a  privileged  occasion,  to  find  a  princi- 
ple which  would  justify  an  absolute  ruling 
of  law  upon  the  question  of  liability  upon 
the  ground  of  variance  between  the  infor- 
mation received  and  that  sent,  and  this  is 
for  the  reason  that  the  variance  may  be  sus- 
ceptible of  explanation.  Reasonable  care 
and  prudence  with  respect  to  forwarding  in- 
formation may,  therefore,  continue  the 
privilege  and  clothe  the  acts  of  the  agency 
with  immunity,  and,  on  the  contrary,  negli- 
gence may  destroy  the  privilege  and  leave 
the  parties  responsible  for  acts  which  are 
culpable.  Though  the  occasion  is  privi- 
leged, the  privilege  does  not  carry  immunity 
67  L.  R.  A. 


to  heedless  and  careless  management  in  for- 
warding information.  While  the  question 
whether  an  occasion  is  privileged  is  one  of 
law,  the  ultimate  question  of  privilege  may 
become  a  mixed  question  of  law  and  fact, 
through  a  variance  between  the  information 
and  the  communication,  and  under  such  cir- 
cumstances the  question  would  be  whether 
the  privilege  was  carried  to  the  communi- 
cation through  a  reasonable  and  careful  ex- 
ercise of  the  ri^ht»  or  whether  the  privilege 
was  lost  by  indifferent  and  careless  manage- 
ment, or  throuffh  inattention  and  want  of 
due  regard  to  the  interests  of  others.  If  it 
was  a  pure  mistake,  involving  no  negligence 
or  culpability,  the  privilege  would  not  fail. 
On  the  other  hand,  if,  by  the  exercise  of 
such  care  as  men  ordinarily  exercise  in  like 
business  affairs,  the  true  character  of  the 
information  would  have  been  discovered  and 
correct  information  sent  out»  rather  than 
that  which  was  not  warranted,  then  the 
privilege  would  fail.  The  communication 
sent  being  substantially  different  from  the 
information  received,  the  question  whether 
it  was  libelous  and  injurious  was  quite  like- 
ly one  for  the  court;  but  the  question 
whether  it  was  a  privileged  communication, 
though  different  from  the  information,  de- 
pended upon  the  question  of  fact  whether 
the  variance  resulted  from  an  excusable 
mistake,  or  from  indifference  or  heedless- 
ness. 

Even  the  privilege  of  regular  process  does 
not  protect  against  unreasonable  and  care- 
less use.  Any  right  or  privilege  may  be  so 
carelessly  used  as  to  lose  the  protection 
which  it  would  otherwise  afford.  No  privi- 
lege which  affects  the  public  at  large  grants 
immunity  from  negligent  and  careless  acts. 
So,  in  the  case  under  consideration,  the 
question  for  the  jurv,  under  the  circumstan- 
ces, was  not  whether  the  communication 
was  a  libel, — ^not  whether  the  variance  was 
a  substantial  departure, — because  such  were 
questions  of  law,  but  whether  the  defend- 
ant's conduct  was  such  as  to  ^ve  immunity, 
on  the  one  hand,  or  so  wanting  in  care,  or 
so  indifferent,  as  to  make  the  privilege  fail. 

The  contract  between  the  agency  and  the 
subscribers  contemplates  verbal,  written, 
and  printed  information,  and  provides  that 
the  agency  shall  not  be  responsible  for  neg- 
lect, unfaithfulness,  or  misconduct  of 
agents;  but  this  stipulation,  of  course,  does 
not  bind  a  member  of  the  public  who  is  not 
a  party  to  it,  and,  as  against  such  parties, 
to  be  within  the  privilege,  the  home  office, 
in  transmitting  information,  must  be  in 
the  exercise  of  reasonable  care.  We  do  not 
look  upon  this  holding  as  a  departure  from 
the  principle   which   applies   to   reports   of 

f)ublic  proceedings,  where  the  privilege  is 
ost  by  an  unreasonable  exercise  of  the 
right,  or  by  an  unreasonable  or  unnecessary 
mode  of  communication,  like  sending  a  priv- 
ileged communication  by  telegraph  or  pos- 
tal card,  where  the  communication  becomes 
unprivileged.  Indeed  the  recognized  and 
controlling  general  principle  is  that  a  re- 
port, in  order  to  be  privileged  as  a  matter 
of  law,  whether  it  be  a  report  of  a  judicial 
proceeding  or  of  a  commercial  agency,  sIiaU 
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be  a  fair  report;  and  in  cases  where  the 
r^>ort  is  not  fairly  warranted  by  the  infor- 
mation, exemption  from  liability  upon  the 
ground  <yf  privilege,  or,  what  would  be  a 
more  exact  expression,  upon  the  ground  of 
excusable  libel,  may  and  should  depend 
upon  reasonableness  of  skill  and  care  in 
reporting,  and  the  question  of  skill  and  care 
becomes  a  question  of  fact  for  the  jury. 
See  Paterson,  Liberty  of  the  Press,  Speech, 
and  Public  Worship,  184,  185,  192,  193,  203, 
204. 

In  the  regular  course  of  the  business  of 
the  agency  the  report  came  in  from  the 
Framingham  agent  on  a  general  assignment 
form;  and  the  mistake,  quite  likely,  al- 
though the  question  is  one  of  fact,  resulted 
from  the  assumption  that  the  assignment 
was  a  general  one.  Still,  while  the  general 
statement  in  the  body  of  the  form  in  a  sense 
indicated  a  general  assignment,  under  the 
head  which  calls  for  particulars  the  report 
was  clear  as  to  the  nature  of  the  assign- 
ment. So,  under  such  a  situation,  we  think 
the  communication  sent  out  was  neither  so 
clearly  an  excusable  mistake  that  it  can  be 
ruled  a  privileged  communication  as  a  mat- 
ter of  law,  nor  so  clearly  a  wanton  and 
heedless  variance  between  the  information 
received  and  the  communication  sent  as  to 
justify  a  ruling  that  the  privilege  failed 
absolutely,  and  that  the  defendant  was  lia- 
ble. While  the  variation  was  a  substantial 
one,  in  the  absence  of  malice  the  situation 
does  not  present  a  case  where  it  can  be  said 
that  it  was  "as  completely  an  invention  of 
an  untruth  by  the  defendant  as  though  he 
had  received  no  information  whatever,"  and 
that  "the  information  received  afforded  no 
justification,  no  palliation,  no  excuse,"  and 
''as  though  he  had  sent  out  this  untrue 
statement  without  a  shadow  of  any  infor- 
mation on  his  records  about  James  Dais- 
ley;"  nor  was  it  a  situation  which  justified 
the  assumption  and  instruction  Uiat  "it 
w^as  made  out  of  whole  cloth,  and  was  a 
mere  blunder."  And,  while  the  variance 
hetween  the  information  and  the  communi- 
cation was  so  substantial  and  so  injurious 
as  to  render  the  communication  actionable 
p€r  8€,  in  the  absence  of  privilege,  still  there 
-was  a  reasonable  question  for  the  jury  as 
to  whether  it  was  a  pure  mistake,  and  one 
-which  could  not  have  been  avoided  by  care- 
ful business  management,  or,  on  the  other 
hand,  whether  the  privilege  of  furnishing 
information  in  the  ordinary  course  of  busi- 
ness was  carelessly  exercised.  It  was  for 
the  jury  to  say  whether  reasonable  care  re- 
quired the  home  office  to  read  the  whole  pa- 
per and  gather  all  the  information  that  it 
contained,  and  whether  it  was  reasonable  to 
act  upon  the  general  appearance  of  the  as- 
signment form,  and  send  the  information 
which  it  did.  If  it  was  carelessness,  the 
privilege  was  lost.  If  it  was  a  mistake 
which  could  not  have  been  avoided  by  the 
exercise  of  reasonable  care,  privilege  and 
immunity  were  not  lost.  In  other  words,  if 
the  home  office  was  reasonably  careful  and 
prudent  in  respect  to  this  transaction  in  the 
ordinary  course  of  its  business,  the  privilege 
continued,  and  woi^ld  cover  the  mistake; 
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but  if  the  departure  from  the  information 
was  tiie  result  of  want  of  care  and  heedless- 
ness, the  privilege  failed. 

The  erroneous  communication  did  not 
originate  with  the  agent  furnishing  the  in- 
formation, but  resulted  from  an  attempt  in 
the  home  office  to  transmit  information  re- 
ceived; and  there  is  no  pretense  that  they 
acted  upon  information  other  than  that  re- 
ceived from  the  Framingham  agent;  there- 
fore the  erroneous  communication  resulted 
from  the  conduct  of  an  a^ent  for  whose  acts 
the  defendant  is  responsible.  Still,  if  the 
mistake  was  one  which  could  not  have  been 
avoided  by  the  exercise  of  reasonable  care, 
the  privilege  of  the  occasion  would  afford 
immunity;  while,  on  the  other  hand,  if  the 
mistake  was  the  result  of  heedlessness  and 
want  of  reasonable  care,  the  privilege  would 
fail,  and  immunity  would  not  result  from 
the  privilege  of  the  occasion.  Neither  the 
privilege  of  the  occasion  nor  the  privilege 
of  sending  in  good  faith  information  re- 
ceived, though  false,  furnishes  immunity 
from  careless  management  in  the  home  of- 
fice, or  the  careless  exercise  of  the  right; 
nor  does  the  privilege  arbitrarily  fail  by 
reason  of  a  pure  mistake  of  the  home  office 
involving  no  negligence  or  culpability.  One 
may  lose  the  protection  of  this  privilege, 
like  any  other,  through  negligence,  or  he 
may  safeguard  himself  by  ite  protection 
through  the  exercise  of  such  a  degree  of 
care  at  the  home  office  as  would  be  exercised 
by  men  of  ordinary  circumspection,  care,  and 
prudence  in  similar  situations.  If  the 
privilege  is  lost  through  carelessness,  then 
the  defendant  is  answerable  for  the  conse- 
quences of  circulating  injurious  reports, 
and  the  rights  would  be  determined  regard- 
less of  the  question  of  privilege,  under  the 
ordinary  rules  which  obtain  in  libel  cases. 

In  Trussell  v.  Scarlett,  18  Fed.  214,  216, 
the  privilege  was  made  to  depend  upon  rea- 
sonable caution,  and  in  Locke  v.  Bradstreet 
Co.  22  Fed.  771,  774,  in  submitting  the. 
question  to  the  jury,  the  question  of  privi- 
lege was  made  to  depend  upon  the  exercise 
of  ordinary  care  and  caution. 

The  error  being  in  the  home  office,  there 
is  no  question  raised  for  us  as  to  the  re- 
sponsibility of  the  defendant  in  respect  to 
the  care  of  the  agent  who  furnished  the  in- 
formation. When  there  is  a  departure  at 
the  home  office  from  information  received, 
as  is  often  the  case  in  business  in  condens- 
ing, summarizing,  and  forwarding  the  re- 
ports, management  and  superintendence  arc 
necessarily  involved,  and,  as  all  this  affecta 
the  standing  and  the  interests  of  one  who  is 
a  stranger  to  the  contract  between  the 
agency  and  the  subscriber  about  whom  the 
report  is  made,  why  should  not  the  immunity 
of  privilege  depend  upon  the  exercise  of  rea- 
sonable care? 

It  is  fully  recognized  and  established  by 
the  authorities  that  sending  out  from  the 
home  office  the  report  received,  knowing  it 
to  be  false,  or  sending  a  true  report  in  bad 
faith,  or  sending  a  true  report  unnecessarily 
or  maliciously,  makes  the  privilege  fail.  In- 
quiries in  respect  to  all  these  elements  in- 
volve fact,  and  it  is  perfectly  clear  and  logi- 
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cal  that  the  same  principle  makes  privilege 
depend  upon  the  fact  of  careful  and  prudent 
conduct  and  management  in  the  home  office 
when  there  ia  a  departure  from  the  infor- 
mation sent  and  a  misstatement  like  the  one 
in  question  here.  It  is  not  the  question 
whether  the  communication  was  actionable 
under  the  general  law  of  libel,  but  the  ques- 
tion whether  privilege  exists  as  a  protec- 
tion to  the  defendant.  That  depends  upon 
the  rule  of  reasonableness  in  respect  to  the 
conduct  and  care  of  one  who  invokes  the  im- 
munity of  its  protection.  If  the  jury 
should  find  the  necessary  fact  of  careful 
and  reasonable  exercise  of  the  right,  then 
the  privilege  would  exist,  and  the  defendant 
would  be  within  it«  protection  and  immuni- 
ty, and,  if  not,  it  would  be  subject  to  the 
ordinary  rules  of  law. 

Making  the  question  of  privilege  and  im- 
munity depend  upon  the  question  of  fact  as 
to  the  reasonable  exercise  of  the  right  is 
not,  in  principle,  altogether  unlike,  but  is 
somewhat  analogous  to,  the  probable  cause 
doctrine,  which  involves  a  question  of  fact 
for  the  jury  in  cases  under  circumstances 
where  it  is  an  admissible  ground  of  defense 
(Folkard's  Starkie,  Slander  &  libel,  6th  ed. 
34,  349-352),  and  in  cases  where  it  is  re- 
ceived in  mitigation  of  damages. 

The  very  nature  of  the  business  of  mer- 
cantile agencies  makes  it  impracticable  to 
apply  the  old  rule  as  to  presumption  of 
malice  from  publication  or  from  gross  mis- 
management. The  reports  are  gathered 
from  all  parts  of  the  country,  and  in  the 
ordinary  course  of  business  there  is  no  such 
thing  as  malice  in  the  transaction.  No  one 
claims  it  in  this  case.  Much  of  the  confu- 
sion in  the  books  results  from  attempts  to 
apply  ancient  rules  of  presumption,  and  we 
have  no  hesitation  in  saying  that  we  think 
the  safer  and  the  better  rule,  in  a  situation 
lifce  this,  where  neither  actual  malice  nor 
bad  faith  is  suggested,  is  the  ordinary  rule 
that,  in  the  exercise  of  the  privilege  or  the 
right,  one  should  be  held  to  the  ordinary 
rule  of  due  care.  Mr.  Bigelow  has  aptly 
said:  "It  is,  indeed,  common  to  say  that 
malice  is  presumed  or  implied  upon  proof 
of  the  publication;  but  that  means  nothing, 
and  is  only  misleading,  for  the  presumption 
or  implication  cannot  be  overturned  by  evi- 
dence of  want  of  malice.  Malice,  touching 
the  making  a  prima  facie  caae,  is  only  a 
name  arbitrarily  applied ;  it  is  simply  a  fic- 
tion.''    Bigelow,  Torts,  7th  ed.  fi  319. 

In  a  case  where  malice  is  not  an  active 
question,  why  should  not  the  existence  or 
nonexistence  of  privilege  be  made  to  depend 
upon  the  existence  or  nonexistence  of  due 
care,  and  upon  a  reasonable  exercise  of  the 
right,  rather  than  upon  illogical  presump- 
tions one  way  or  the  other  as  to  malice, 
and,  in  a  case  where  malice  becomes  an  ac- 
tual element,  let  the  question  of  malice  be 
tried  like  any  other  question  of  fact. 

In  this  case  all  questions  of  malice  and 
bad  faith,  and  all  questions  as  to  vindictive 
damages,  were  properly  eliminated  by  the 
position  of  the  parties  and  by  the  court, 
and  we  are  now  brought  to  the  questions 
raised  by  assignments  14,  15,  and  16,  which 
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relate  to  the  allegation  of  damages,  to  the 
sufficiency  of  proofs,  and  to  the  instructions 
upon  the  question  of  damages;  and  we  find 
no  error  here.  We  do  not  understand  that, 
in  this  class  of  cases,  the  general  allegation 
of  injury  to  business  and  credit  is  treated 
as  an  allegation  of  special  damages,  in  the 
sense  of  requiring  specific  allegations  of 
loss  of  particular  customers  in  order  to  re- 
cover for  general  diminution.  The  proof 
was  general  as  to  the  immediate  diminu- 
tion of  business  and  loss  of  credit.  There 
was  no  evidence  of  loss  of  particular  cus- 
tomers or  contracts,  and  the  instructions 
distinctly  eliminated  all  such  considera- 
tions, and  confined  the  jury  to  such  injury 
by  way  of  diminution  of  business  and  loss 
of  credit  as  they  should  find  from  the  gen- 
eral facts  and  the  whole  situation  was 
caused  by  the  publication. 

No  question  is  raised  as  to  the  sufficiency 
of  the  proofs,  provided  such  damages  are 
recoveraole  under  the  allegation  set  forth, 
nor  as  to  the  sufficiency  of  the  instructions 
as  to  the  measure  of  damages.  The  general 
rule  of  compensation  for  injury  was  given 
to  the  jury  with  a  limitation  in  general 
terms  that,  in  order  to  recover  for  diminu- 
tion, the  injury  suffered  must  have  resulted 
directly  from  the  wrongful  publication.  No 
point  was  caken  that  the  instructions  were 
not  sufficiently  full  or  explicit  upon  the  line 
that  the  injury  must  have  been  the  natural 
consequence  of  the  injurious  publication,  or 
such  as  naturally  and  proximately  resulted; 
so  there  are  no  questions  of  that  kind  for 
us  to  consider. 

The  general  rule  in  libel  and  slander 
cases  is  aptly  stated  in  Hamilton  v.  Wal- 
ters, 4  U.  C.  Q.  B.  (0.  S.)  24,  27,  that  the 
plaintiff  *'may  state  his  case  in  either  of 
two  ways.  He  may  aver  a  general  diminu- 
tion of  business,  in  consequence  of  the  slan- 
der, relying  upon  his  ability  to  make  that 
appear  to  a  jury,  or  he  may  aver  a  particu- 
lar instance  of  damage,  knowing  that  he  can 
give  evidence  of  loss  in  a  specific  case."  The 
plaintiff  in  the  case  at  bar,  in  his  general 
allegation  and  proofs,  proceeded  in  the  first 
way.  That  a  plaintiff  may  do  this  is,  of 
course,  not  the  result  of  a  rule  which  is  gen- 
eral in  its  application  to  all  actions  of  tort, 
but  of  one  which  is,  perhaps,  peculiar  to 
those  of  libel  and  slander.  The  reason  for 
the  rule  may  be  that  evil  report  is  insidi-  ' 
ous,  that  it  travels  and  does  damage  in  the 
dark,  meandering  in  ways  whereof  it  is  dif- 
ficult for  man  to  find  out,  or  because,  as 
said  in  Bergmann  v.  Jones,  94  N.  Y.  51, 
cases  may  arise  where,  from  the  nature  of 
the  business  in  which  the  party  is  engaged, 
it  would  be  Almost  impossible  to  prove  the 
loss  of  trade  by  witnesses  who  had  dealt 
with  the  party  bringing  the  suit. 

Such  rule,  in  this  class  of  cases,  is  proba- 
bly limited  to  cases  where  the  words  are  ac- 
tionable per  86,  where  the  words,  in  their 
natural  and  ordinary  meaning,  import  a 
crime,  or  such  as  are  clearly  injurious  to 
one's  business,  profession,  or  trade.  We  do 
not  find  any  express  decision  in  Massachu- 
setts upon  this  question,  but  it  would' seem 
to  be  the  English  rule,  the  rule  in  New 
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York,  and  the  rule  quite  generally  adopted 
in  this  country.  See  cases  in  18  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  1084  (4),  note  1; 
cases  in  5  Enc.  PI.  &  Pr.  76Sd;  Union  Aaao- 
ciated  Press  v.  Heath,  49  App.  Div.  247, 
253,  254,  63  N.  Y.  Supp.  96;  Bergmawn  v. 
Jones,  94  N.  Y.  51,  60,  61;  Hale,  Damages, 
226,  and  cases  in  note  23;  Folkard's  Star- 
kie.  Slander  &  Libel^  3d  ed.  347,  348. 

Under  the  general  allegation  in  this  case, 
the  plaintiff  introduced  evidence  tending  to 
show  general  loss  of  business  and  general 
Ices  of  credit  immediately  following  the 
publication  complained  of.  In  such  a  situ- 
ation, under  proper  instructions  (and  no 
exceptions  were  taken  to  the  instructions  to 
the  jury  on  the  question  of  damages  in  this 
case)  9  we  think  the  jury  were  warranted,  in 


view  of  all  the  evidence  and  under  the  eir> 
cumstances  disclosed,  in  estimating  the 
damages  to  determine  what  part,  if  any,  of 
the  loss  was  attributable  to  the  publication, 
and  that  it  was  not  necessary  for  the  plain- 
tiff to  connect  the  loss  with  the  publication 
by  direct  or  positive  evidence  of  particular 
instances. 

The  result  is  that  the  judgment  should 
be  set  aside,  upon  the  ground  that  the  ques- 
tion of  defendant's  liability  should  not  have 
been  ruled  as  a  matter  of  law  under  the  cir- 
cumstances. 

The  judgment  of  the  Circuit  Court  is  re- 
versed,  the  verdict  is  set  aside,  the  case  is 
remanded  to  that  court  for  further  proceed- 
ings, and  the  plaintiff  in  error  recovers 
costs  in  this  court. 


CONNECTICUT  SUPREME  COURT  OF  ERRORS. 


STATE  of  Connecticut 

V, 

TRAVELERS'    INSURANCE    COMPANY, 
Appt, 

(73  Conn.  265.) 

1.  Tbe  taxlnir  po-vrer  of  tbe  leslslmtiire 
is  mot  restricted  by  any  Implied  rale  of 
fnndamental  law  that  taxes  must  be  equal 
and  uniform,  in  the  absence  of  any  such  pro- 
vision in  the  Federal  or  state  Constitution. 

X.  The  prlvilesrea  and  iminuiiltles  of 
«lttsens  of  other  states,  guaranteed  by  U. 
8.  Const,  art.  4,  |  2,  and  U.  S.  Const.  14th 
Amend.,  are  not  violated  by  Conn.  Geo.  Stat. 
if  3836,  3916,  taxing  the  resident  stockhold- 
ers of  certain  corporations  in  the  town  in 
which  they  reside,  deducting  from  the  mar- 
ket value  of  the  stock  the  value  of  the  capi- 
tal Invested  In  real  estate  on  which  the  com- 
pany pays  taxes,  but  imposing  a  state  tax  on 
nonresident  shareholders  of  IV^  per  cent  on 
tbe  market  value  of  their  shares,  without 
any  provision  for  deduction*  of  capital  in- 
vested in  real  estate,  since  this  law  Is  not  a 
hostile  dlRcrlmination  against  citizens  of 
other  states  in  the  enjoyment  of  property 
rights  common  to  all,  but  provides  for  the 
state  taxation  of  nonresident  stockholders 
because  it  Is  Impracticable  to  subject  them 
to  the  municipal  taxation  that  Is  Imposed  on 
tbe  resident  stockholders. 

8.  Tlie  dvty  of  determlnlnfl:  irhat  la  a 
-wvtne  and  fair  mode  of  dlstrlbvtlnsc 
the  burden  of  taxation  Is  a  purely  legis- 
lative power,  which  the  Judicial  department 
of  the  government  cannot  exercise. 

(October  17,  1900.) 

APPEAL  by  defendant  from  a  judgment 
of    the    Superior    Court    for    Hartford 


Note. — ^As  to  Infringement  of  equal  rights 
Bud  privileges  by  taxation,  see  also  note  to 
]:x>nlsvllle  Safety  Vault  &  T.  Co.  v.  Louisville 
&  N.  R.  Co.  (Ky.)  14  L.  R.  A.  583. 

For  a  case  holding  that  a  state  tax  allowing 
a  deduction  of  debts  to  residents  without  al- 
lowing snch  deduction  to  nonresidents  Is  a  de- 
nial of  the  equal  protection  of  the  laws,  see 
Spragne  v.  Fletcher  (Vt.)  37  L.  R.  A.  840. 
57  L.  R.  A.  31 


County    in   plaintiff's   favor  in   an   action 
brought  to  enforce  a  tax.    Affirmed. 

Statement  hy  Hamersley,  J.: 

The  complaint  alleged  that  on  October  1, 
1898,  1,878  shares  of  the  defendant's  stock 
belonged  to  stockholders  residing  without 
this  state;  that  tbe  market  value  on  said 
day  of  each  share  was  $250;  that  the  de- 
fendant has  never  paid  any  part  of  the  tax 
due  the  plaintiff  under  provisions  of  fi  2, 
chap.  153,  Pub.  Acts  1897,  although  said 
tax  was  due  October  20,  1898.  The  answer 
alleged  that  the  defendant's  capital  stock 
consisted  of  10,000  shares;  that  on  October 
1,  1898, 1,799  of  these  shares  were  owned  by 
residents  of  other  states  who  were  citizens 
of  the  states  in  which  they  resided;  that  on 
said  date  the  defendant  had  investments  in 
real  estate  upon  which  it  was  assessed  and 
paid  taxes,  viz.  two  pieces  of  real  estate  sit- 
uate in  this  state,  of  the  market  value  of 
$137,905.81,  and  948*  pieces  of  real  estate 
situate  in  other  states,  of  the  market  value 
of  $1,640,696.24,  such  market  value  being 
the  amount  respectively  at  which  said  in- 
vestments in  real  estate  were  on  October  1, 
1808,  carried  on  the  books  of  the  defendant; 
that  the  resident  owners  of  the  defendant's 
stock  were,  on  said  date  assessed  upon  the 
stock  owned  by  them,  respectively,  at  a 
valuation  equal  to  a  market  value  of  $250 
a  share,  less  a  large  deduction  therefrom 
by  reason  of  the  company's  said  invest- 
ments in  real  estate;  that  the  amount  per 
share  sought  to  be  collected  from  the  de- 
fendant in  this  action  as  a  tax  upon  the 
stock  owned  by  said  nonresident  sharehold- 
ers is  far  in  excess  of  the  amount  per  share 
paid  and  required  to  be  paid  as  a  tax  by 
the  several  resident  shareholders  on  the 
stock  owned  by  them.  The  demurrer  to  the 
ansAver  claimed  that  the  facts  alleged  there- 
in could  not  affect  the  legality  of  the  tax 
sought  to  be  collected  from  the  defendant 
in  this  action,  nor  the  right  of  the  plaintiff 
to  recover  as  claimed  in  the  complaint,  and 
specified  such  claims    as    follows:     "It    is 
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iinms.terial  (1)  that  the  defendant  had  as 
stated,  investments  in  real  estate  upon 
which  it  *was  assessed  and  paid  taxes;  (2) 
at  what  amount  the  defendant's  investments 
in  real  estate  were  on  October  1,  1898,  car- 
ried on  its  books;  (3)  that  resident  owners 
of  the  defendant's  stock  were,  on  October  1, 
1898,  assessed  on  their  stock  at  a  valuation 
equal  to  its  market  value,  less  a  deduction 
therefrom  by  reason  of  the  defendant's  in- 
vestments in  real  estate;  (4)  what  amount 
per  share  happened  to  be  paid,  or  to  be  re- 
quired to  be  paid,  as  taxes  by  the  different 
resident  shareholders  of  the  defendant  on 
stock  owned  by  them  on  October  1,  1898, 
in  the  various  counties,  towns,  cities,  bor- 
oughs, and  school  districts  in  which  they 
respectivelv  resided;  (5)  that  assessors  of 
towns  within  which  resident  shareholders 
reside  have  happened  to  assess  their  stock 
at  a  less  value  than  $250  per  share,  be- 
cause the '  valuation  of  the  defendant's 
stock,  as  well  as  the  stock  of  other  corpora- 
tions affected  by  the  same  laws,  when 
ovnied  by  resident  shareholders,  is  by  the 
laws  of  this  state  made  by  the  assessors  of 
the  towns  within  which  such  shareholders 
reside;  (6)  what  taxes  were  required  to  be 
paid  by  said  resident  shareholders  on  the 
stock  owned  by  them  on  October  1,  1898,  to 
counties,  towns,  cities,  boroughs,  or  school 
districts  in  which  they  severally  resided, 
because  the  taxes  required  to  be  paid  by 
resident  shareholders  of  the  defendant  cor- 
poration, as  well  as  of  other  corporations 
affected  by  the  same  laws,  depend  upon  the 
action  of  the  counties,  towns,  cities,  bor- 
oughs, and  school  districts  in  which  such 
shareholders  respectively  reside.  Other 
grounds  of  demurrer  were  that:  It  does 
not  appear  but  that  on  October  1,  1898,  the 
defendant  company  had  assets  vastly  in  ex- 
cess of  its  capital  and  surplus,  and  it  does 
not  appear  that  any  part  of  its  capital  was 
then  invested  in  real  estate.  The  laws  of 
this  state  do  not  provide  for  any  deduction 
from  the  market  value  of  the  stock  of  the 
defendant  company  owned  by  resident  share- 
holders in  assessing  said  stock  for  taxation, 
by  reason  of  the  investments  of  said  com- 
pany in  real  estate.  The  trial  court  hav- 
ing sustained  this  demurrer,  the  defendant 
lefused  to  plead  over,  and  thereupon  judg- 
ment was  rendered  for  the  plaintiff.  The 
appeal  assigns  error  in  holding  the  statute 
law*  under  which  the  tax  was  imposed  to 
be  constitutional,  and  in  not  holding  that 
law  to  be  in  violation  of  §  2  of  art.  4  and 


of  the  14th  Amendment  of  the  United  States 
Constitution. 

Messrs.  Robinion  A  Robinion  and 
William  R.  Mation,  for  appellant: 

The  statute  under  which  the  tax  is 
sought  to  be  collected  in  this  action  is  in 

'violation  of  the  14th  Amendment  to  the 
United  States  Constitution  and  of  the  civil 
rights  act,  U.  S.  Rev.  Stat.  §  1977. 

I      State  V.  Travelers*  Ins.  Co.  70  Conn.  590, 

;  40  Atl.  465. 

I  The  statute  law  under  which  the  tax  is 
imposed    upon    the    shares    of    nonresident 

,  stock  is  in  violation  of  the  2d  section  of 
art.   4  of  the  United   States   Constitution, 

'  in  that  it  withholds  from  the  valuation  of 
the  shares  belonging  to  nonresidents  the  de- 
duction allowed  by  the  statutes  in  the  val- 
uation of  shares  of  the  same  stock  belong- 
ing to  residents,  thereby  depriving  citizens 
of  other  states  of  privileges  and  immunities 
enjoyed  by  citizens  of  Connecticut. 

Paul  V.  Virginia,  8  Wall.  168,  19  L.  ed. 
357;  Slaughter-House  Cases,  16  Wall.  36, 
21  L.  ed.  394;  Cole  v.  Cun/ningham,  133  U. 
S.  107,  33  L.  ed.  538,  10  Sup.  Ct.  Rep.  269; 
Campbell  v.  Morris,  3  Harr.  &  M'H.  554; 
Story,  Const.  4th  ed.  §  1937;  Cooley,  Const. 
Lim.  6th  ed.  p.  489;  Corfield  v.  Coryell,  4 
Wash.  C.  C.  371,  Fed.  Cas.  No.  3.230;  Ward 
V.  Maryland,  12  Wall.  418,  20  L.  ed.  449; 
Oliver  v.  Washington  Mills,  11  Allen,  268; 
Railroad  d  Tcleph.  Cos.  v.  Tennessee  Bd.  of 
Equalizers,  85  Fed.  306;  Bprague  v.  Fletch- 
er, 69  Vt.  69,  37  L.  R.  A.  840,  37  Atl.  239; 
Bliss's  Petition,  63  N.  H.  135;  Wiley  v. 
Parmer,  14  Ala.  627 ;  Farmington  v.  Down- 
ing, 67  N.  H.  441,  30  Atl.  345;  State  ex  rel. 
Hoadley  v.  Insurance  Conirs.  37  Fla.  564. 
33  L.  R.  A.  288,  20  So.  772;  Blake  v.  Jfc- 
Clung,  172  U.  S.  239,  43  L.  ed.  432,  19  Sup. 
Ct.  Rep.  165;  Maynard  v.  Granite  State 
Provident  Asso.   34  C.  C.  A.  438,  92  Fed. 

I  435. 

There  are  rights  in  every  free  government 

.  beyond  the  control  of  the  state. 

]  Citizens*  Sav.  d  L.  Asso.  v.  Topekoy  20 
Wall.  663,  22  L.  ed.  461;  State  v.  ConUm, 
65  Conn.  478,  31  L.  R.  A.  55,  33  Atl.  519. 
Mr.  Edward  D.  Bobbins,  with  Mr. 
Cliarles  Pbelps,  Attorney  General,  for 
appellee: 

Laws  making  exemptions  from  taxation, 
being  in  derogation  of  the  common  rule,, 
must  be  strictly  construed.  Doubt  is  fatal 
to  the  exemption. 

A'eu)  Orleans  v.  Robira,  42  La.  Ann.  1098, 


*Scc.  8836,  as  amended  by  chaps.  68  and 
248  of  the  Public  Acts  of  1889.  "Shares  of 
the  capital  stock  of  any  bank,  nntloDal  bank- 
ing association,  trust,  insurance.  Investment, 
turnpike,  bridge,  or  plank-road  company,  owned 
by  any  resident  in  this  state,  shall  be  set  in 
his  list,  at  its  market  value  in  the  town  in 
which  be  may  reside ;  but  so  much  of  the  cap- 
ital of  any  such  company  as  may  be  Invested 
in  real  estate,  on  which  It  Is  assessed  and  pays 
a  tnx,  shall  be  deducted  from  the  market  value 
of  Its  stock,  In  Its  returns  to  the  assessors." 

Sec.  3916,  as  amended  by  chap.  153,  |  2,  of 
the  Public  Acts  of  1897.     "The  cashier  or  sec- 
retary of  each  corporation  whose  stock  is  lia-  ' 
67  L,  R.  A. 


ble  to  taxation,  and  not  otherwise  taxed  by  the 
provisions  of  this  title,  shall,  on  the  first  day 
of  October,  annually,  or  within  ten  days  there- 
after, deliver  to  the  comptroller  a  sworn  list 
of  all  Its  stockholders  residing  without  this 
Btate  on  said  day,  and  the  number  and  market 
value  of  the  shares  of  stock  therein  then  be- 
longing to  each :  and  shall  on  or  before  the 
twentieth  day  of  October,  annually,  pay  to  the 
state  one  and  one  half  per  centum  of  such 
value ;  and  If  any  such  cashier  or  secretary 
shall  neglect  to  comply  with  the  provisions  of 
this  section  he  shall  forfeit  to  the  state  one 
hundred  dollars,  in  addition  to  said  one  and 
one  half  per  centum  so  required  to  be  paid.'* 


1900, 


State  y.  T&aveilbbs'  InsuaAHCB  Co. 
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11  L.  R.  A.  141,  8  So.  402;  Copp  v.  Nor-} 
wich,  24  ComL  28;  Veui  Haven  v.  She/field 
Scientific  School,  59  Conn.  163,  22  Atl.  156; 
Hartford  y,  Hartford  Theological  Seminary, 
66  Coi|;n.  475,  34  Atl.  483;  Sutherland,  SUt. 
Constr.  §  364. 

Our  system  of  taxation  is  not  unconstitu- 
tional because  of  lack  of  equality. 

State  Railroad  Tax  Cases,  92  U.  S.  575, 
#ud  nam.  Taylor  v.  Secor,  23  L.  ed.  663; 
Adams  Exp,  Co,  v.  Ohio  State  Auditor,  165 
U.  S.  194,  41  L.  ed.  683,  17  Sup.  Ct.  Rep. 
305;  Tappan  v.  Merchants'  Nat.  Bank,  19 
Wall.  490,  22  L.  ed.  189;  Pacific  Exp.  Co. 
V.  Seibert,  142  U.  S.  339,  35  L.  ed.  1035,  3 
Inters.  Com.  Rep.  810,  12  Sup.  Ct  Rep.  250; 
Bell's  Gap  R.  Co.  v.  Pennsylvania,  134  U. 
S.  232,  33  L.  ed.  892,  10  Sup.  Ct.  Rep.  533. 

The  method  of  taxation  now  complained 
of,  which  has  existed  unchallenged  in  this 
state  for  a  generation,  is  not  "a  clear  and 
hostile  discrimination  against  particular 
persons  and  classes/'  and  it  cannot  be  said 
to  be  a  discrimination  "of  an  unusual  char- 
acter unknown  to  the  practice  of  our  gov- 
ernments." 

Merchants*  d  Mfrs.  Nat.  Bank  v.  Pennsyl- 
vania, 167  U.  S.  461,  42  L.  ed.  236,  17  Sup. 
Ct  Rep.  829. 

So  long  as  the  state  does  not  deny  to  any 
persons  who  come  within  its  jurisdiction 
equal  treatment  in  the  matter  of  taxation 
with  its  own  citizens  similarly  situated,  its 
laws  are  not  obnoxious  to  the  civil  rig^hts 
act,  nor  to  the  provisions  of  the  Constitu- 
tion of  the  United  States. 

Yick  Wo  V.  Hopkins,  118  U.  S.  356,  30  L. 
ed.  220,  6  Sup.  Ct  Rep.  1064;  State  v.  Trav- 
elers' Ins.  Co.  70  Conn.  590,  40  Atl.  465. 

The  appellant  does  not  show  that  the 
statute  sought  to  be  enforced  in  this  action 
provides  any  different  rule  of  assessment 
for  stock  of  its  nonresident  stockholders 
than  for  stock  of  its  resident  stockholders. 

Batterson's  Appeal,  72  Conn.  374,  44  Atl. 
546. 

Hamersley,  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  claims  that  the  statute 
law  under  which  the  tax  sought  to  be  col- 
lected in  this  action  was  imposed  violates 
the  Constitution.  For  the  purpose  of  as- 
certaining our  fimdamental  law,  the  state 
and  national  Constitutions  must  be  re- 
garded as  substantially  one  ordinance,  en- 
acted by  that  body  in  whom  the  supreme 
sovereignty  within  our  limits  is  vested. 
The  reasons  urged  in  support  of  the  defend- 
ant's claim,  if  sound,  are  really  a  challenge 
to  the  validity  of  methods  of  taxation  that 
have  existed  in  this  community  for  250 
years.  Our  taxation  has  always  been  based 
on  the  power  and  duty  of  the  general  as- 
sembly, being  responsible  for  the  perform- 
ance of  such  duty,  not  to  the  courts,  but  to 
its  constituency,  to  determine,  on  grounds 
of  public  policy,  the  methods  by  which  a 
fair  and  politic  distribution  of  the  stress 
of  taxation  may  be  accomplished.  Every 
line  of  objection  raised  by  the  defendant 
must  invoke  for  its  final  support  the  claim 
57  L.  R.  A. 


urged  in  its  brief,  that  the  aphorism,  "Tax- 
ation shall  be  uniform  and  equal,"  is  con- 
tained in  the  Constitution,  and  operates  as 
a  limitation  on  the  power  of  taxation, 
which  this  court  is  bound  to  enforce.  The 
case,  therefore,  practically  turns  on  the  ex- 
istence and  authority  of  such  a  maxim. 

The  alleged  maxim,  in  order  to  control 
our  action,  must  be  found  either  in  some 
express  provision  or  clear  implication  of 
the  Constitution.  No  court  can  directly  set 
aside  an  act  of  the  legislature,  and  the 
power  to  indirectly  invalidate  legislation  in 
one  which,  in  the  nature  of  things,  can  ex- 
ist in  the  judicial  department*  only  undci 
a  constitution  in  the  American  sense,  and 
is  limited  by  the  authority  from  which  it 
is  derived.  It  is  not  a  power  of  veto  or  re- 
vision, but  purely  the  judicial  power  of  in- 
terpretation. This  judicial  power  is  bot- 
tomed on  the  absolute  supremacy  of  the 
law-  In  the  United  States  the  supreme  law 
is  the  expressed,  will  of  that  ultimate  sov- 
ereignty which  has  been  assumed  by  the 
people.  All  legislation  as  well  as  the  ac- 
tion of  all  departments  of  government,  must 
conform  to  "the  supreme  original  will"  of 
the  people  as  expressed  in  the  Constitutions 
which  "form  the  fundamental  and  para- 
mount law."  Marbury  v.  Madison,  1  Cranch, 
137,  176,  2  L.  ed.  60,  73;  Davison  v.  Champ- 
Ivn,  7  Conn.  244,  246 ;  Opinion  of  the  Judges, 

30  Conn.  593. 

Since  the  Supreme  Court  of  the  United 
States,  in  the  case  of  Marbury  v.  Madison, 
first  announced  that  the  judicial  depart- 
ment is  authorized  to  declare  a  legislative 
act  void,  if  the  rights  of  parties  are  affected 
by  a  clear  conflict  between  the  supreme  and 
subordinate  law,  that  power  has  been  used 
without  question.  This  is  an  exercise  of 
the  judicial  power  of  interpretation,  but  an 
application  of  that  power  which  was  wholly 
novel.  In  the  interpretation  of  a  settled 
principle  of  jurisprudence,  its  meaning,  as 
applicable  to  existing  facts,  may  sometimes 
be  made  dear  by  illustrations  drawn  from 
universal  moral  rules  that  in  a  way  account 
for  all  law,  and,  in  the  interpretation  of  a 
statute,  historic  facts,  and  political  and  so- 
cial conditions,  may  sometimes  make  clear 
a  doubtful  meaning.  So  similar  considera- 
tions may  at  times  be  proper  and  necessary 
in  finding  the  very  essence  of  constitutional 
limitations.  Norwalk  Street  R.  Co.'s  Ap- 
peal, 69  Conn.  576,  583,  39  L.  R.  A.  794,  37 
Atl.  1080,  38  Atl.  708;  State  v.  Conlon,  65 
Conn,  478,  489,  31  L.  R.  A.  55,  33  AU.  519; 
Re  Clark,  65  Conn.  17,  37,  28  L.  R.  A.  242, 

31  Atl.  522  et  seq.  Yet  the  indiscriminate 
use,  in  the  discussion  of  these  questions,  of 
arguments  drawn  from  such  sources,  has  un- 
doubtedly induced  some  practical  confusion 
Ijetween  the  judicial  application  of  a  broad 
principle  stated  and  the  judicial  enactment 
of  a  principle  not  stated.  The  distinction, 
however,  is  radical.  One  is  interpretation; 
the  other  is  usurpation. 

We  deem  it  therefore  immaterial  whether 
or  not  the  apothegm,  "Taxation  should  be 
equal  and  uniform,"  is  sound,  and  ought  to 
be   incorporated   in  our   Constitution;    for, 
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whatever  our  view  as  to  this  might  be,  we 
should  be  compelled  to  hold  that  unequal 
taxation  by  the  legislature  might  be  valid, 
if  the  sovereign  who  enacted  our  fundamen- 
tal law  has  seen  fit  to  grant  the  power  of 
taxation,  and  refused  to  impose  such  a  limi- 
tation on  its  exercise. 

Passing,  then,  to  the  real  question,  la 
there  in  our  fundamental  law  any  express 
provision  or  clear  implication,  from  pro* 
visions  therein  contained,  that  "taxation 
shall  be  uniform  and  equal  ?"  There  can  be 
no  claim  that  such  a  mandate  is  directly 
expressed  either  in  the  state  or  national 
Constitution.  Express  provisions  of  that 
nature  may  be  found  in  the  local  constitu- 
tions of  many  states,  and  have  proved  a 
source  of  practical  difficulties  for  legisla- 
tures and  courts.  They  are  not  found  in 
our  own,  which  assumes  what  experience 
has  taught, — ^that  the  power  of  taxation 
cannot  safely  be  cabined  within  a  theory  of 
imiformity  and  equality.  Taxes,  to  be  both 
uniform  and  equal,  affecting  each  inhabit- 
ant in  proportion  to  his  abOity  to  contrib- 
ute, can  only  be  devised  by  a  government 
unhampered  by  the  limitations  of  human- 
ity. With  the  complications  of  civilized 
society,  the  stress  of  taxation,  is  not  and 
cannot  be  confined  to  the  individual  who 
pays  the  tax;  its  ramifications  are  wide- 
spread and  hidden.  This  and  other  consid- 
erations forbid  the  assertion  of  any  specific 
theory  as  essential  to  just  taxation.  It  is 
true  that  it  is  the  interest  of  every  govern- 
ment that  the  burden  of  taxation  should  be 
distributed  fairly  and  equally,  and  that  it 
is  the  duty  of  the  department  in  which  the 
taxing  power  may  be  vested  to  honestly  use 
its  best  judgment  to  secure  such  result.  If 
this  is  what  is  meant  by  uniformity  and 
equality  being  of  the  essence  of  taxation, 
the  saying  is  correct,  although  unfortu 
nately  expressed.  But  the  assertion  that  a 
violation  of  the  legislative  duty  of  fair  and 
equal  taxation,  under  a  constitution  like 
our  own,  inherently  involves  a  violation  of 
that  constitution,  by  an  overstepping  of  the 
limits  of  legislative  power,  is  not  true.  If 
a  broad  expression  of  the  above  principle  is 
desirable,  it  may  more  properly  be  stated 
thus:  Justice  and  equity  in  the  stress  of 
the  whole  burden  is  inherent  in  taxation, 
and  the  power  of  accomplishing  that  result 
is  vested,  with  the  power  of  taxation,  in  the 
legislature,  subject  only  to  restrictions 
specified  in  the  grant  of  that  power,  and  to 
the  general  limitations  placed  by  the  Con- 
stitution on  the  exercise  of  all  legislative 
power.  But  it  is  unwise  to  limit  the  prin- 
ciple by  the  terms  of  any  authoritative  for- 
mula. 

Is  this  maxim  necessarily  implied  from 
any  provisions  of  our  fundamental  lawT! 
Unless  the  vague  notion  of  a  higher  law  is 
claimed  as  a  constitutional  provision,  we 
are  pointed  to  no  provision,  nor  to  any  com- 
bination of  provisions,  from  which  it  is 
claimed  that  such  a  maxim  is  a  necessary 
implication.  To  controvert  a  claim  which 
rests  on  no  definite  propositions  is  ordin- 
arily like  fighting  the  air.  But  fortunately 
57  L.  R.  A. 


in  this  case  the  task  of  proving  a  negative 
is  not  difficult.  The  provisions  of  our  Con- 
stitution exclude  the  possibility  of  a  limi- 
tation of  legislative  power  by  any  implied 
mandate  that  taxation  shall  be  equal  and 
uniform.  It  is  impossible  to  study  the  de- 
velopment of  our  law  during  two  and  a  half 
centuries  without  reaching  the  certain  con- 
clusion that  the  right  of  the  people  to  tax 
themselves  through  the  representatives  in 
the  general  assembly  has  always  been  held 
in  reverence,  and  is  distinctly  secured  by 
the  Constitution;  that  the  duty  to  exercise 
the  power  of  taxation  wisely,  and  only  for 
the  public  goodj  is  a  legislative  duty,  for 
the  performance  of  whicn  the  general  as- 
sembly is  responsible  to  its  constituency; 
that  the  power  of  considering  the  conditions 
of  population  or  property,  vie  theories  and 
maxims  of  political  economy  or  moral  phil- 
osophy, which  may  affect  taxation,  and  of 
determining  what,  on  the  whole,  is  a  wise 
and  fair  mode  of  distributing  the  burden, 
is  a  purely  legislative  power,  and  that  the 
judicial  department  is,  by  express  provision 
of  the  Constitution,  forbidden  to  exercise 
that  power.  Such  provisions  are  incom- 
patible with  the  existence  in  our  state  Con- 
stitution of  any  maxim  of  uniformity  and 
equality  in  taxation  to  be  defined  by  the 
court,  and  employed  in  controlling  the  gen- 
eral assembly  in  the  performance  of  its  leg- 
islative duties  and  the  exercise  of  its  leg- 
islative powers. 

In  our  national  Constitution  we  find  pro- 
visions even  more  pointedly  clashing  with 
such  a  maxim.  The  power  of  taxation  is 
granted  to  Congress  in  the  broadest  terms. 
There  are  two  express  limitations  as  to  the 
manner  of  exercising  that  power,  and  these 
limitations,  without  referring  to  others, 
necessarily  exclude  the  application  to  all 
taxes  of  any  rule  of  "uniformity  and  equal- 
ity." One  applies  to  "direct  taxes,"  and 
the  other  to  "duties,  imposts,  and  excises." 
If  any  mode  of  taxation  can  be  conceived 
which  does  not  come  within  the  meaning  of 
this  designation  of  two  kinds  of  taxation, 
the  exercise  of  that  mode  is  unlimited. 
"Direct  taxes  shall  be  apportioned  among 
the  several  states  which  may  be  included 
within  this  Union"  in  proportion  to  the 
census  directed  to  be  taken.  By  this  pos- 
itive mandate  any  rule  of  equality  in  lay- 
ing direct  taxes  is  rendered  impossible. 
The  citizens  of  different  states,  if  thus  taxed 
at  all,  must  be  taxed  unequally.  "All 
duties,  imposts,  and  excises  shall  be  uniform 
throughout  the  United  States."  This  man- 
date is  plainly  geographical,  demanding  uni- 
formity of  rate  in  all  places,  but  not  uni- 
formity of  operation,  and  practically  for- 
bids the  effort  to  secure  uniformity  of  op- 
eration in  laying  indirect  taxes.  And  so, 
by  force  of  specific  commands,  the  theory 
that  equity  and  uniformity  are  essential  to 
taxation  is  ignored.  It  is  unnecessary  to 
dwell  upon  the  reasons  for  these  provisions. 
They  are  familiar  to  all.  But  the  signifi- 
cant fact  is  the  clear  declaration  of  the 
sovereign  will  that,  in  exercising  the  power 
of  taxation,  considerations  of  public  policy 
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must  dominate.  In  certain  vital  matters 
affecting  the  relations  of  different  states  to 
each  ot^er  and  to  the  general  govemment, 
these  considerations  of  policy  are  fixed  by 
the  soyereign  will,  but  in  all  other  respects 
they  are  committed,  with  the  power  ol  taxa- 
tion, to  the  Congress;  and  whether  fixed  by 
the  Constitution,  or  left  to  Congress,  these 
considerations  are  the  masters,  not  the  serv- 
ants, of  theories  of  uniformity  and  equality. 
The  Federal  courts  have  had  occasion  to 
discuss  this  matter  of  "equality  in  taxa- 
tion" in  two  classes  of  cases, — one  arising 
in  states  whose  local  constitutions  contain 
some  express  phrase  of  that  kind,  and  one 
arising  from  the  construction  of  the  nation- 
al banking  law.  In  both  classes  the  court 
Is  called  upon  to  deal  with  the  purely  ju- 
dicial question  of  the  interpretation  of 
language  used,  and  in  the  former  has  been 
obliged  to  struggle  with  the  problem  of  dis- 
covering distinctions  that  may  save  the  tax- 
ing power  from  serious  paralysis.  In  some 
iDstanoes  these  discussions  have  taken  a 
wide  range,  but  in  all  the  considerations  en- 
tertained are  firmly  tied  to  the  question  be- 
fore the  court;  that  is,  the  meaning  of  Ian- 
gaage  used,  in  one  case  in  a  state  constitu- 
on,  and  in  the  other  in  an  act  of  Congress. 
But  quite  recently  the  specific  claim  that 
the  United  States  Constitution  contains 
some  rule  or  principle  of  equality  and  uni- 
formity of  operation  in  taxation  was  made 
before  the  United  States  Supreme  Court  and 
decided.  Knowltcn  v.  Moore,  178  U.  S.  41, 
44  L.  ed.  969,  20  Sup.  Ct.  Rep.  747.  In  the 
carefully  considered  opinion  in  this  case, 
delivered  by  Mr.  Justice  White,  the  court, 
after  long  deliberation  and  with  a  single 
dissenting  vote,  holds  that  the  provisions  of 
the  Constitution  are  inconsistent  with  the 
existence  of  a  theory  of  equality  in  taxa- 
tion, which  the  judicial  department  is  em- 
powered to  define  and  impose  upon  the  leg- 
islative. The  case  arose  under  the  war  rev- 
enue act  of  June,  1898,  imposing  a  tax  on 
legacies.  The  act  provided  that  when  by 
the  B^me  will  legacies  of  different  values 
were  bequeathed  to  different  persons,  strang- 
ers in  blood  to  the  testator,  the  tax  on  one 
legacy  might  be  5  per  cent  of  its  value, 
on  another  7|  per  cent,  on  another  10  per 
cent,  on  another  12^  per  cent,  and  on  an- 
other 15  per  cent.  This  tax  was  uniform 
only  in  a  geographical  sense,  and  its  patent 
and  "profound  inequality"  can  be  defended 
as  just  only  on  considerations  of  public 
policy.  The  precise  claim  was  that  this 
whole  scheme  of  taxation  was  grossly  un- 
equal, and  therefore  was  not  within  the  tax- 
ing XMwer  of  Congress  as  granted  and  lim- 
it»l  by  the  Constitution.  The  power  of 
state  legislatures,  whose  state  Constitutions 
contain  some  express  provisions  requiring 
uniformity  and  eouality  in  taxation,  to  im- 
pose such  unequal  taxation,  had  previously 
been  sustained  on  the  theory  of  a  distinc- 
tion, in  the  right  of  property  as  recognized 
and  protected  by  the  state,  between  the  right 
to  make  a  transfer  of  property  to  take  ef- 
fect before  death  and  one  to  take  effect  after 
dotth.  It  is  thus  stated  in  Magoun  v.  II- 
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linois  Trust  d  8ai>.  Bank,  170  U.  8.  283, 
288,  42  L.  ed.  1037,  1041,  18  Sup.  Ct.  Rep. 
596 :  "The  right  to  take  property  by  devise 
or  descent  is  the  creature  of  the  law,  and 
not  a  natural  right, — a  privilege;  and  there- 
fore the  authority  which  confers  it  may  im- 
pose conditions  upon  it.  From  these  prin- 
ciples it  is  deduced  that  the  states  may  tex 
the  privilege,  discriminate  between  rela- 
tives, and  between  these  and  strangers,  and 
grant  exemptions,  and  are  not  precluded  , 
from  this  power  by  the  provisions  of  the 
respective  stete  Constitutions  requiring 
uniformity  and  equality  of  taxation." 
Therefore  the  power  of  legislatures  to  tax 
legacies  is  less  trammeled,  and  "disen- 
thralled from  limitations  which  would 
otherwise  apply  if  the  privilege  of  regula- 
tion did  not  exist."  How  far  such  a  dis- 
tinction, as  applicable  to  the  power  of  tax- 
ing, may  result  from  the  impracticable  na- 
ture of  such  requirements  in  the  state  Con- 
stitutions, is  not  material.  The  distinction 
has  no  application  to  the  power  of  Congress. 
In  Knowlton  v.  Moore  the  court  holds  that 
the  tex  in  question  is  one  on  the  transmis- 
sion and  receipt  of  property  by  death,  which 
is  as  common  and  legitimate  a  subject  of 
texation  as  any  other  transmission  of  prop- 
erty, or  as  property  itself,  and  says:  "Of 
course,  in  considering  the  power  of  Congress 
to  impose  death  duties,  we  eliminate  all 
thought  of  a  greater  privilege  to  do  so  than 
exists  as  to  any  other  form  of  taxation,  as 
the  right  to  regulate  successions  is  vested 
in  the  states,  and  not  in  Congress."  And 
so  the  precise  question  whether  the  United 
Stetes  Constitution  forbids  inequality  in 
any  form  of  taxation  was  presented  in  a 
mode  the  most  concrete  possible,  and  de- 
cided in  the  negative.  Still  the  question 
whether  any  particular  form  of  taxation  is 
more  just  and  equal  than  some  other  is  a 
question  that  must  be  decided,  but  not  by 
the  judicial  department.  As  to  this  the 
court  says:  "In  the  absence  of  constitu- 
tional limitetion,  the  question  whether  it  is 
or  is  not  is  legislative,  and  not  judicial." 

Is  it  so,  then,  that  the  legislature  may 
make  any  exaction  it  pleases  under  the  form 
of  a  tex?  Clearly  not.  The  legislative 
power  in  all  ite  manifestations  is  limited, 
including  that  of  taxing,  which,  however, 
from  its  inherent  nature,  approaches  more 
nearly  to  arbitrary  power.  If  a  tax  is  laid 
on  the  exercise  of  the  duty  of  voting,  or  if 
any  exaction  is  put  in  the  form  of  taxation 
as  a  mere  sham,  and  is,  in  effect  and  pur- 
pose, a  denial  to  one  of  the  enjoyment  of 
rights  indicated  in  the  Constitution,  and 
the  enjoyment  of  which  it  secures  equally 
to  all,  or  is  a  seizure  of  the  property  of  one 
for  the  benefit  of  another,  or  is  an  uncom- 
pensated confiscation  of  property,  the  law 
authorizing  such  exaction  is  in  violation  of 
mandates  contained  in  our  Constitution, 
and  probably  in  all  American  constitutions, 
and  is  therefore  void.  It  is  neither  texa- 
tion nor  legislation.  Such  guaranties  are 
not  limitations  on  the  power  of  taxation, 
but  on  all  power.  It  is  immaterial  in  these 
cases  whether  the  exaction,  if  it  could  be 
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considered  merely  as  a  tax,  is  wise  or  fool- 
ish, oppressive  or  just,  equal  or  unequal. 
The  law  is  not  a  law  solely  because  it  is 
forbidden  by  some  command  of  the  supreme 
law.  The  meaning  and  scope  of  these  com- 
mands present  questions  on  which  the  judg- 
ments of  the  judicial  department  are  final. 
The  wisdom  or  necessity  of  distributing  the 
burdens  of  taxation  according  to  rules  of 
equality  presents  questions  on  which  the 
.  acts  of  the  legislative  department  are  .con- 
clusive. We  see  no  escape  from  the  con- 
clusion that  our  fundamental  law,  either 
state  or  national,  contains  no  provisions, 
either  expressed  or  implied,  that  "taxation 
must  be  equal  and  uniform,"  and  the  ques- 
tion seems  to  be  set  at  rest  by  the  decision 
in  Knowlton  v.  Moore, 

The  claim,  however,  is  urged  that  the 
14th  Amendment  and  §  2  of  art.  4  of  the 
United  States  Constitution  contain  certain 
provisions  inferentially  inconsistent  witli 
the  particular  taxation  now  under  discus- 
sion. In  order  to  deal  with  that  claim,  it 
is  necessary  to  keep  in  mind  the  precise  na- 
ture of  this  taxation.  The  main  burden  of 
taxation  for  municipal  purposes  falls  upon 
inhabitants  of  towns  proportionally  to  their 
ability  to  contribute  to  public  burdens. 
Their  ability  to  contribute  is  determined 
by  lists,  prepared  under  authority  of  each 
town,  setting  to  each  inhabitant  certain 
sums,  according  to  rules  more  or  less  ar- 
bitrary, fixed  by  the  legislature.  The  gross 
amount  of  these  sums  measures  the  ability 
of  each  inhabitant  to  pay,  and  taxes  are 
imposed  by  all  municipal  corporations  au- 
thorized to  lay  taxes  upon  the  individuals 
according  to  their  ability  to  pay,  thus  meas- 
ured. The  rule  of  measurement  was  for- 
merly largely  arbitrary;  but,  as  now  fixed 
by  the  legislature,  is  substantially  the  pres- 
ent fair  market  value  of  property  owned, 
both  real  and  personal.  This  rule  of  tax- 
ing inhabitants  of  towns  as  individuals,  ac- 
cording to  their  ability  to  contribute,  meas- 
ured by  legislative  rules,  was  adopted  in 
1650,  and  still  prevails  as  to  municipal 
taxation,  and  to  a  limited  extent  as  to  state 
taxation.  Yale  University  v.  New  Haven, 
71  Conn.  316,  330,  43  L.  R.  A.  490,  42  Atl. 
87.  When,  in  later  years,  local  business 
came  to  be  carried  on  by  corporations  rather 
than  individuals  or  partnerships,  a  similar 
rule  was  applied  in  taxing  such  corpora- 
tions. When  banks  were  first  chartered,  in 
1792,  a  different  rule  became  necessary  as 
to  them,  which  has  since  been  applied  to 
other  corporations  of  similar  character, 
whenever  chartered.  As  the  burden  of  mu- 
nicipal taxation  fell  on  towns,  and  as  the 
inhabitants  of  a  large  number  of  smaller 
towns  were  proportionately  less  able  to  bear 
their  burden  than  those  of  larger  towns,  the 
legislature  sought  to  give  to  these  smaller 
towns,  in  the  preparation  of  their  tax  list, 
the  benefit  of  all  property  that  could  be  con- 
sidered as  increasing  the  ability  of  their  in- 
habitants to  pay;  and  this  desire  to  relieve 
small  towns  from  a  practically  unfair  share 
of  burden  has  influenced  our  whole  system 
of  taxing  corporations.  While  banks  were 
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located  generally  in  the  larger  towns,  their 
property  was  equitably  owned  by  individ- 
uals resident  in  many  other  towns,  and  so, 
instead  of  taxing  the  banks  directly,  the 
shares  of  their  stock  were  treated  as  dis- 
tinct personal  property,  and  were  listed  to 
the  individual  owners  in  the  towns  of  their 
residence.  Still  later,  when  corporations, 
such  as  railroads,  savings  banks,  and  mu- 
tual insurance  companies,  came  into  exist- 
ence, it  was  found  impracticable  to  accom- 
plish fair  results  by  taxing  them  under  ex- 
isting rules,  and  as  to  them  still  another 
rule  was  adopted,  i.  e.  that  of  special  taxes, 
by  which  the  legislature  taxed  the  corp<Mra- 
tion  directly  for  th«  support  of  the  state 
government,  fixing  the  sum  to  be  paid — 
First,  by  an  arbitrary  rate  fixed  by  the  leg- 
islature; and  second,  by  an  arbitrary  ascer- 
tainment of  a  sum  which  might  be  consid- 
ered as  approximating  the  value  of  the 
property  owned.  And  these  two  factors, 
i.  e.  the  rate  and  the  sum  to  which  the  rate 
applies,  are  arbitrarily  determined  by  the 
legislature,  but,  with  the  intent,  in  aid  just- 
ing each  to  the  other,  that  the  result  shall 
be  a  fair  and  just  tax.  It  was  early  found 
that  these  two  modes,  i.  e.  that  of  taxing 
shares  as  the  distinct  property  of  the  indi- 
vidual owner,  and  that  of  special  taxes, 
must  be  combined  in  the  taxation  of  banks 
and  similar  corporations.  Shares  of  stock 
owned  by  nonresidents  of  any  town  could 
not  be  listed  as  the  personal  property  of  an 
inhabitant  of  any  town,  and  for  a  time  the 
corporations,  in  respect  to  shares  so  owned, 
escaped  all  taxation.  Eventually  a  special 
tax  was  laid  upon  the  corporation  in  re- 
spect to  these  shares  of  nonresidents.  Like 
other  special  taxes,  the  amount  of  the  tax 
depends  on  two  factors,  i.  e.  the  rate,  and 
the  sum  on  which  the  rate  is  laid,  arbitrar- 
ily fixed  by  the  legislature,  having  regard 
to  the  other  in  fixing  each.  As  such  non- 
resident shareholders  would  otherwise  suIk 
stantially  escape  that  contribution  to  the 
taxation  of  the  corporation  which  is  forced 
from  the  resident  shareholder,  the  law  also 
compels  them,  proportionately  to  the  num- 
ber of  their  shares,  to  reimburse  the  cor- 
poration for  the  special  tax  so  paid  in  re- 
spect to  their  shares.  It  follows  that,  in 
taxing  one  class  of  corporations,  the  law 
divides  the  members  of  tlie  corporation  into 
two  classes,  one  consisting  of  shareholders 
whose  property  rights  can  be  listed  for  mu- 
nicipal taxation  in  the  towns  of  their  resi- 
dence, and  the  other  of  those  whose  prop- 
erty rights  cannot  be  so  listed;  that  it  rec- 
ognizes a  similar  distinction  in  the  corpo- 
rate property  and  interests  which  beloniaf 
to  the  members  who  constitute  the  corpora- 
tion; that  the  corporate  property  and  inter- 
est represented  by  the  former  class  of  mem- 
bers is  subjected  to  municipal  taxation,  and 
exempted  from  special  taxes,  and  that  rep- 
resented by  the  latter  class  is  exempted 
from  municipal  taxes,  and  subjected  to 
special  taxation;  that  the  portion  repre- 
sented by  municipal  shareholders  is  taxed 
under  rules  governing  rate,  and  sums  to 
which  the  rate  applies,  including  valuations. 
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determined  by  the  necessities  of  municipal 
taxation,  and  that  the  portion  represented 
by  the  state  shareholders  is  taxed  under  dif- 
ferent rules,  determined  by  the  necessities 
of  .«pecial  taxation;  that  all  taxes  thus  laid 
are  to  be  paid  by  the  shareholders  propor- 
tionately to  the  number  of  shares  respect- 
ively owned  by  the  members  in  each  class, 
in  one  case  through  the  form  of  a  tax  as  on 
distinct  personal  property,  and  in  the  other 
through  the  form  of  reimbursing  the  cor- 
poration for  an  expense  which  properly  be- 
longs to  the  shareholders  on  account  of 
whom  it  was  incurred. 

The  precise  thing,  therefore,  claimed  as 
void  is  treating  the  members  of  one  corpo- 
ration, together  with  the  proportional  part 
of  the  corporate  property  pertaining  to 
th«m  as  members^  as  forming  two  classes, 
and  subjecting  one  class  to  municipal  taxes 
only,  and  the  other  class  to  state  or  special 
taxes  only,  and  fixing  the  amount  to  be  con- 
tributed for  these  diverse  objects  by  mem- 
bers of  one  class  under  rules  which  neces- 
sarily differ  in  form  from  those  applic- 
able to  the  other.  We  have  seen  that  such 
taxation  is  not  void,  because  it  may  be  re- 
garded as  neither  uniform  nor  equal,  nor 
because  it  may  seem  to  the  judges  of  this 
court  to  be  unfair  and  unjust  Veazie 
Hank  v.  Fenno,  8  Wall.  533,  548,  19  L.  ed. 
482. 

Th«  only  remaining  claim  is  that  for  some 
other  reason  it  is  in  violation  of  the  con- 
stitutional provisions  mentioned.  The  14th 
Amendment  seeks  to  add  the  security  of 
national  protection  to  the  two  guaranties 
common  to  the  state  Constitutions,  by  which 
life,  liberty,  and  property  are  free  from  in- 
vasion, except  under  authority  of  law  con- 
sistent with  the  Constitution,  and  by  which 
any  person  or  class  of  persons  within  state 
jurisdiction  is  secured  against  hostile  dis- 
crimination, in  providing  equal  protection 
under  the  law  in  the  enjoyment  of  rights 
belonging  to  all.  It  was  not  intended  to 
otherwise  affect  the  existing  control  of 
states  over  the  civil  rights  of  its  citizens. 
United  States  v.  Cruikshank,  92  U.  S.  542, 
554,  23  L.  ed.  588,  592;  Missouri  v.  Lewis, 
101  U.  S.  22,  31,  sub  nom.  Bovymcm  v.  Lewis, 
25  Lr.  ed.  989,  992;  BelVs  Qup  R.  Co,  v. 
Pentisylvania,  134  U.  S.  232,  237,  33  L.  ed. 
892,  895,  10  Sup.  Ct.  Rep.  533. 

The  occasion,  purpose,  scope,  and  effect 
of  the  14th  Amendment  were  authorita- 
tively stated  by  the  United  States  Supreme 
Court,  speaking  through  Justice  Miller, 
shortly  after  the  adoption  of  the  last  three 
amendments.  Slaughter' House  Cases,  16 
Wall.  36,  21  L.  ed.  394.  The  underlying 
thought  of  the  opinion  in  that  case  has 
never  been  intentionally  departed  from,  and 
in  a  very  recent  case  has  been  deliberately 
affirmed  by  the  same  court,  in  an  opinion 
delivered  by  Mr.  Justice  Peckham,  review- 
ing adjudications  of  the  intervening  twenty- 
seven  years.  Maxwell  v.  Dow,  176  U.  S. 
581,  44  L.  ed.  597,  20  Sup.  Ct.  Rep.  448. 
The  reasoning  of  these  two  leading  cases 
excludes  the  idea  of  the  14th  Amendment 
placing  any  new  limitations  on  the  power 
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of  the  people  of  the  states  to  determine  their 
civil  rights  by  their  fundamental  law,  im- 
less  in  the  hardly  thinkable  case  of  a  rescis- 
sion of  the  guaranties  relative  to  the  su- 
premacy of  the  law  of  the  land  and  equal- 
ity in  the  enjoyment  of  constitutional  civil 
rights.  If,  then,  the  legislation  complained 
of  is  invalid,  as  invading  any  civil  right 
secured  by  our  Constitution,  and  thus  de- 
prives the  defendant's  shareholders  of  prop- 
erty contrary  to  the  law  of  the  land,  or  is 
otherwise  obnoxious  to  these  guaranties,  it 
may  violate  the  provisions  of  the  14th 
Amendment;  otherwise,  it  does  not. 

It  would  seem  idle  to  claim  the  invasion 
of  any  such  right,  unless  the  right  to  "equal 
and  uniform  taxation"  is  one.  Our  funda- 
mental law  establishes  no  such  right.  And 
so  the  appeal  to  the  14th  Amendment  fails 
by  reason  of  the  primary  error  of  suppos- 
ing that  our  Constitution  contains  such  a 
maxim.  The  Constitutions  of  other  states 
contain  a  maxim  of  that  kind,  and  in  these 
states  a  legislative  act  imposing  an  unequal 
tax  on  anyone  is  not  law;  and  therefore 
the  collection  of  such  tax  might  be  the  seiz- 
ure of  property  without  due  process, — t.  e. 
contrary  to  the  "law  of  the  land," — or  the 
imposition  of  such  a  tax  on  one  person  or 
a  select  number  of  persons  might  invade  the 
right  to  equal  protection  of  this  constitu- 
tional exemption  from  such  taxation,  and 
so  be  a  violation  of  the  14th  Amendment. 
That  such  taxation  comes  within  the  pur- 
view of  this  amendment  solely  by  force  of 
an  express  prohibition  of  the  state  funda- 
mental law  (unless,  indeed,  the  legislative 
act  is  not  really  one  of  taxation,  but,  in 
effect  and  purpose,  an  act  of  confiscation,  or 
in  other  ways  a  direct  assault  upon  some 
limitation  of  the  Constitution  affecting  all 
legislative  power)  is  illustrated  by  the 
cases  cited.  Whatever  extension  may  prop- 
erly be  given  to  the  provision  which  forbids 
the  denial  by  any  state  to  any  person  or  se- 
lected number  of  persons  within  its  juris- 
diction of  equal  protection  in  the  enjoyment 
of  those  civil  rights  secured  by  its  funda- 
mental law  to  all  citizens,  it  cannot  cover 
the  establishment  by  this  amendment  of  a 
constitutional  rule  of  "equality  in  taxa- 
tion." The  broad  dictum  of  the  United 
States  Supreme  Court,  speaking  by  Justice 
Miller,  that,  while  state-  constitutions  may 
contain  provisions  against  unequal  taxation, 
"the  Federal  Constitution  imposes  no  re- 
straints on  the  states  in  that  regard"  {David- 
son V.  New  Orleans,  96  U.  S.  97,  105,  24  L. 
ed.  616),  has  been  fully  confirmed  by  the 
logic  of  recent  decisions.  Another  line  of 
cases,  culminating  in  Maxwell  v.  Dow,  176 
U.  S.  581,  44  L.  ed.  597,  20  Sup.  Ct.  Rep. 
448,  brings  into  sharp  relief  the  impossibil- 
ity of  inferring  from  the  provisions  of  the 
14th  Amendment  any  maxim  of  "equality 
in  taxation."  It  was  claimed  that  the  14th 
Amendment  imposed  upon  each  state  the 
limitations  of  power  imposed  upon  the 
United  States  by  the  first  eight  amend- 
ments. This  claim  had  been  denied  in  sev- 
eral decisions,  and  in  Maxw-ell  v.  Dow  it  was 
held   that  the  state  of  Utah,  through    its 
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local  Constitution,  could  deny  to  everyone 
within  its  jurisdiction  the  common-law  right 
of  trial  by  jury,  and  such  denial  was  not 
obnoxious  to  the  14th  Amendment,  which 
acte<i  on  fundamental  rights  as  they  existed 
in  each  state.  The  right  of  trial  by  jury, 
until  recent  years,  has  been  generally  re- 
garded as  the  most  essential  of  those  se- 
cured by  the  muniments  of  English  liberty. 
With  other  rights  protected  by  the  first 
eight  amendments  it  forms  the  body  of 
"privileges  and  immunities,"  which  our 
.^erican  constitutions  have,  in  general, 
placed  beyond  the  reach  of  legislative 
power.  "Equality  in  taxation"  finds  its 
source  as  a  fundamental  maxim  in  the  bril- 
liant speculations  of  the  Encyclopedists, 
formulated  into  a  declaration  of  the  "rights 
of  man,"  and  adopted  by  the  revolutionary 
assembly  of  France  in  1789.  The  proposi- 
tion that  the  14th  Amendment  gives  the  na- 
tional protection  to  the  equal  enjoyment  of 
civil  rights  as  established  in  each  state, 
and  should  not  be  extended  by  inference,  is 
demonstrably  sound;  and,  this  being  so, 
through  what  considerations  of  public  pol- 
icy, or  by  what  process  of  reasoning,  can 
an  inference  be  drawn  which  leaves  the  right 
of  trial  by  jury  subject  to  the  control  of  the 
state  sovereignty,  and  places  the  theory  of 
"equality  in  taxation"  beyond  its  power; 
which  holds  that  sovereignty  competent  to 
define  and  alter  the  hard-won  civil  rights 
of  freemen  as  embodied  in  the  petition  of 
rights,  the  bill  of  rights,  our  local  and  na- 
tional declaration  of  rights,  but  powerless 
to  veject  the  theories  of  doctrinaires  em- 
bodied in  the  "rights  of  man?" 

The  defendant's  claim  of  a  special  viola- 
tion of  §  2  of  art.  4  of  the  United  States 
Constitution  is  greatly  narrowed  by  the 
elimination  of  his  initial  error  of  treating 
the  maxim,  "Taxation  must  be  eaual  and 
uniform,"  as  a  mandate  of  our  funaamental 
law.  If  the  defendant  were  right  as  to  the 
existence  of  such  a  mandate,  then  exemption 
from  unequal  taxation  might  be  considered 
a  civil  right  or  "privilege"  secured  by  our 
Constitution  to  every  citizen  of  this  state, 
and  a  law  which  deprived  citizens  of  other 
states  of  that  privilege  might  be  treated  as 
obnoxious  to  this  particular  clause.  But, 
the  claim  being  untenable,  the  clause  has 
no  application,  upless  the  legislation  in 
question  deprives  citizens  of  our  sister 
states  of  some  other  privilege,  and  one  to 
which  our  citizens,  by  virtue  of  their  citi- 
zenship, are  entitled.  The  mere  fact  of  dis- 
crimination is  immaterial.  The  exercise  of 
the  l^islative  function  necessarily  involves 
discrimination.  While  discrimination  in 
itself  may  be  harmless,  it  does  sometimes 
serve  to  mark  the  character  of  legislation. 
Thus,  a  law  purporting  to  be  a  police  regu- 
lation may,  by  reason  of  its  discriminations, 
be  shown  to  be  a  regulation  of  commerce. 
So,  a  law  purporting  to  be  mere  taxation 
may,  by  the  nature  of  its  discrimination,  be 
shown  to  be  in  fact  a  deprivation  of  citizens 
of  other  states  of  some  civil  right  secured 
to  our  own.  "The  citizens  of  each  state 
shall  be  entitled  to  all  privileges  and  im- 
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munities  of  citizens  in  the  several  states.'* 
The  meaning  and  effect  of  this  language  in 
substantial  particulars  is  settled.  It  is 
confined  to  the  single  purpose  of  preventing 
an  exercise  of  the  independent  power  left 
to  each  state  in  favor  of  its  own  citizens  in 
respect  to  their  common  personal  rights  as 
citizens  and  against  a  participation  in  the 
same  rights  by  citizens  of  other  states. 
"Privileges  and  immunities"  are  those  civil 
rights  belonging  to  all  citizens  of  the 
state.  Corfield  v.  Coryell,  4  Wash.  C.  C. 
371,  Fed.  Cas.  No.  3,230;  Slaughter-Hou^e 
Cases,  16  Wall.  36,  21  L.  ed.  394;  Blake  v. 
McClung,  172  U.  S.  239,  43  L.  ed.  432,  19 
Sup.  Ct.  Rep.  165 ;  Maxvoell  v.  Dow,  176  U. 
S.  581,  44  L,  ed.  597,  20  Sup.  Ct.  Rep.  448; 
Lemmon  v.  People^  20  N.  Y.  562.  They  are 
not  special  privileges,  such  as  any  state  may 
grant  to  portions  of  its  citizens,  but  those 
"which  are  common  to  its  citizens  under  its 
Constitution  and  laws  by  virtue  of  their 
citizenship."  Pemhina  Consol.  Silver  Min. 
<k  Mill,  Co.  V.  Pennsylvania,  125  U,  8.  181, 
31  L.  ed.  650,  2  Inters.  Com.  Rep.  24,  8  Sup. 
Ct.  Rep.  737.  The  discrimination  must  be 
personal  {Shipper  v.  Pennsylvania  R.  Co, 
47  Pa.  338),  and  against  citizens  of  another 
state  as  natural  subjects  of  that  state;  and 
so  corporations  cannot  be  citizens  within 
the  meaning  of  the  clause  {Duoat  v.  Chi- 
cago, 10  Wall.  410,  19  L.  ed.  972).  To  len- 
der a  state  law  obnoxious  to  this  clause,  it 
is  essential  (1)  that  the  privilege  claimed 
by  the  citizen  of  another  state  should  be  a 
civil  right  common  to  the  citizens  of  the 
enacting  state;  (2)  that  the  privil^^e 
claimed  should  be  denied  to  a  natural  citi- 
zen of  another  state  in  this  capacity  as 
such  citizen.  The  legislation  complained  of 
does  not  come  within  either  of  these  re- 
quirements. The  "privilege"  claimed  is 
under  our  tax  legislation,  and  must  be  one 
of  the  following:  The  right  of  all  citizens 
of  this  state,  being  members  of  a  state  cor- 
poration, to  be  taxed  in  respect  to  their  in- 
terests in  the  corporation  (1)  for  the  same 
objects  of  taxation;  or,  if  taxed  for  deffer- 
ing  objects,  (2)  by  the  same  modes  of  taxa- 
tion; or,  if  taxed  for  differing  objects  and 
by  different  modes,  (3)  by  the  same  rules 
of  valuation;  and  (4)  to  a  gross  amount  of 
taxation,  which  shall  be  the  same  for  each 
member  in  proportion  to  his  interest. 
Neither  our  legislation  nor  our  Constitutiou 
entitles  our  citizens  to  such  rights.  The 
distinctions  made  by  our  law  are  within  the 
legislative  power  of  taxation,  and  their  wis- 
dom or  folly  cannot  present  a  judicial  ques- 
tion. It  may  be  noted,  in  reference  to  the 
fourth  privilege  claimed,  that  equality  in 
the  gross  amount  of  taxation  falling  upon 
two  classes  of  shareholders  taxed  under  our 
law  for  the  differing  objects  of  municipal 
taxation  and  state  taxation  is  impossible, 
and  the  different  modes  of  taxation  are 
adopted  with  a  view  of  roughly  obtaininj^ 
some  equalitv  which  cannot  be  so  nearly  ap- 
proximated in  any  other  way;  and  it  may- 
be further  noted  that  the  taxation  is  not 
claimed  to  be  oppressive;  indeed,  it  was 
urged  in  argument  that  the  stress  of  taxa- 
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tioa  fallinff  on  this  defendant  and  its  stock- 
holders is  far  less  than  that  falling  on  other 
corporations  transacting  a  similar  business. 
All  these  claims  resolve  themselves  into  the 
one  claim  of  a  fundamental  right  to  the  ap- 
plication of  a  theory  of  uniformity  and 
equality  in  taxation. 

If  the  defendant  is  treated  as  represent- 
ing its  "nonresident"  shareholders,  there  is 
no  diaerimination  against  them  in  their  ca- 
pacity as  ''citizens  of  other  states."  The 
discriminations  are  between  members  of  our 
state  corporations  by  reason  of  their  par- 
ticipation in  its  grant  of  corporate  franchise. 
In  accepting  the  rights  of  property  inher- 
ent in  that  grant,  they  voluntarily  put 
themselves,  for  purposes  of  taxation,  under 
our  jurisdiction.  The  state  discriminates 
in  the  manner  of  compelling  members  of  a 
corporation  to  share  the  gross  amount 
which  the  corporation  should  contribute  im- 
der  all  forms  of  taxation  by  reason  of  the 
property  created  and  accumulated  and  of 
the  privileges  enjoyed  through  the  state's 
grant  of  incorporation.  The  obligation  of 
the  members  to  submit  to  such  discrimina- 
tion is  an  incident  to  their  acceptance  and 
enjoyment  of  the  grant.  Shares  of  stock  in 
the  hands  of  the  shareholders  may  be  treat- 
ed for  certain  purposes,  including  some 
forms  of  taxation,  as  a  property  distinct 
from  that  of  the  corporation;  but  never- 
theless the  real  interest  of  the  shareholder 
is  a  corporate  interest,  and  cme  element  of 
the  taxation  the  state  may  impose  on  the 
corporation.  Delaware  Railroad  Taaf,  18 
Wall.  206,  eub  nom,  Minot  v.  Philadelphia 
W.  d  B.  R.  Co.  21  L.  ed.  888.  It  may  as- 
sess the  shares,  and  compel  the  corporation 
to  pay  the  tax.  First  Nat.  Bank  v.  Ken- 
tucky, 9  Wall.  353,  363,  19  L.  ed.  701, 
704;  Tappan  v.  Merchants'  Nat.  Bank,  19 
Wall.  490,  500,  22  L.  ed.  189,  194.  Chief 
Justice  Waite,  speaking  for  the  court,  stated 
the  principle  thus:  ''That  in  corporations 
four  elements  of  taxable  value  are  some- 
times found:  First,  franchises;  second,  the 
capital  stock  in  the  hands  of  the  corpora- 
tion ;  third,  corporate  property ;  and,  fourth, 
shares  of  the  capital  stock  in  the  hands  of 
the  individual  stockholders."  Tetmessee  v. 
JVhitworih,  117  U.  8.  129,  136,  29  L.  ed. 
830,  832,  6  Sup.  Ct.  Rep.  647 ;  Farrington  v. 
Tennessee,  95  U.  S.  687,  24  L.  ed.  660.  The 
state  may  tax  one  or  all  these  elements,  and 
discriminate  in  the  taxation,  unless  re- 
stricted by  some  special  constitutional  pro- 
vision. It  is  held  that,  where  the  Constitu- 
tion forbids  unequal  taxation,  the  state  may 
nevertheless  discriminate  in  the  taxation  of 
those  rights  of  property  growing  out  of  an 
exercise  of  its  power  to  regulate  the  law  of 
succession  and  wills.  A  fortiori,  the  state 
may  prescribe  the  terms  on  which  rights  of 
property  growing  out  of  its  grant  of  special 
corporate  privileges  may  he  enjoyed.  In 
the  law  complaint  of,  in  so  far  as  it  taxes 
a  corporation  on  account  of  the  interest  of 
its  nonresident  shareholders,  the  whole 
force  of  "nonresident,"  as  used,  is  to  desig- 
nate such  persons  as,  by  reason  of  their 
nonresidence  in  some  particular  town,  can- 
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not  be  listed  for  municipal  taxation.  It  is 
the  same  in  purpose  and  effect  as  if  the  law 
had  directed  the  stock  of  all  shareholders 
resident  in  towns  having  a  grand  list  of  less 
that  $5,000,000  to  be  subjected  to  munici- 
pal taxation  in  the  town  where  the  owner 
resides,  and  directed  the  corporation,  on  be- 
half of  all  nonresidents  of  such  towns,  to 
pay  a  tax  to  the  state  of  1  per  cent  on  that 
portion  of  its  franchise  and  property  ex- 
empted from  municipal  taxation  and  repre- 
sented by  the  interests  of  said  nonresident 
shareholders,  the  amount  of  that  portion 
to  be  ascertained  in  any  manner  the 
legislature  might  deem  just.  Such  a  law 
would  not  discriminate  against  citizens  of 
other  states  in  their  capacity  as  such  citi- 
zens; and  just  as  clearly,  under  any  fair 
reading  of  our  legislation,  the  existing 
statute  does  not  so  discriminate. 

The  distinction  between  this  case  and 
others  where  this  clause  of  the  Constitution 
has  been  applied  to  taxation  is  broadly 
marked.  In  all  others  there  was  an  inva- 
sion of  that  right  of  everyone  secured  in 
the  state  Constitution  to  freedom  of  harm- 
less action  in  respect  to  person  and  prop- 
erty, equal  before  the  law,  to  that  enjoyed 
hj  all  other  citizens  under  the  same  condi- 
tions and  in  the  same  circumstances.  The 
discrimination  was  not  a  mere  incident  of 
legitimate  taxation,  but  one  aimed  directly 
at  citizens  of  other  states,  calculated  and 
intended  to  deny  or  limit  as  to  them  a 
clearly  defined  civil  right.  We  believe  the 
right  to  equality  of  privilege  in  all  members 
of  a  corporation  under  the  grant  of  cor- 
porate franchise  is  not  secured  in  any  con- 
stitution; certainly  not  in  our  own.  In 
Ward  V.  Maryland,  12  Wall.  418,  20  L.  ed. 
449,  the  right  to  freedom  of  occupation  was 
invaded  by  a  discriminating  tax  against 
nonresident  traders.  In  Blake  v.  McGlwig, 
172  U.  S.  239,  43  L.  ed.  432,  19  Sup.  Ct. 
Rep.  165,  the  same  right  was  invaded  by  a 
law  preventing  creditors,  citizens  of  other 
states,  in  sharing  equally  with  those  of 
Tennessee  in  the  distribution  of  an  insol- 
vent estate  of  a  Tennessee  citizen.  "Cer- 
tain creditors,  solely  because  of  their  being 
citizens  of  Tennessee,  are  accorded  advan- 
tages in  the  distribution  of  the  assets  in 
question  which  are  denied  to  other  creditors 
solely  because  of  their  being  citizens  of  an- 
other state  than  Tennessee."  176  U.  S.  67, 
44  L.  ed.  374,  20  Sup.  Ct.  Rep.  307,  decided 
January  8,  1900.  The  same  distinction  ap- 
pears in  the  state  cases  cited.  In  Sprague 
v.  Fletcher,  69  Vt.  69,  37  L.  R.  A.  840,  37 
Atl.  239,  the  equality  of  right,  as  above  de- 
fined, in  the  enjoyment  of  tangible  prop- 
erty, was  claimed  to  be  invaded.  Without 
stopping  to  investigate  the  application,  the 
principle  sought  to  be  applied  is  similar  to 
that  in  the  Federal  cases.  In  Farmington 
V.  Dacning,  67  N.  H.  441,  30  Atl.  345,  there 
is  the  further  distinction  that  the  New 
Hampshire  Constitution  contains  a  clause 
forbidding  inequality  in  taxation,  and  the 
case  involved  the  interpretation  of  the  en- 
abling act  of  Congress.  The  invalidity  of 
the  New  Hampshire  law  in  this  particular 


490 


CONNKCTICUT  SUPREMB  OOURT  OF  ERRORS. 


Oct., 


was  not  fully  considered,  as  the  case  had 
to  be  disposed  of  on  other  grounds.  Oliver 
V.  Washington  Mills,  11  Allen,  268,  turns 
on  the  fact  that  the  thing  taxed  was  tangi- 
ble property  situate  in  Massachusetts.  The 
conclusion  of  the  court  that  a  dividend  after 
declaration,  and  before  payment,  is  a  "com- 
modity" belonging  personally  to  the  share- 
holder, the  same  as  his  money  in  the  hands 
of  any  agent,  is  the  foundation  of  the  opin- 
ion. It  was  contended  that  the  state  law 
was  valid  whether  it  were  considered  as  im- 
posing a  tax  or  an  excise  duty.  The  court 
ndd  it  void  from  either  point  of  view.  If 
a  tax,  it  violated  the  Massachusetts  Consti- 
tution forbidding  unequal  taxation;  if  an 
excise,  it  was  laid  solely  on  citizens  of  other 
states  on  account  of  such  citizenship,  and 
so  denied  to  them  a  privilege  or  civil  right 
secured  to  its  own  citizens.  We  have  been 
referred  to  no  case  where  a  state  law  has 
been  held  void  as  violating  the  provision 
that  "citizens  of  each  state  shall  be  enti- 
tled to  all  privileges  and  immunities  of  cit- 
izens in  the  several  states,"  unless  the 
"privilege"  was  a  civil  right  belonging  to 
all  citizens  of  the  enacting  state,  and  the 
law  discriminated  against  citizens  of  other 
states  in  their  capacity  as  such  citizens. 

But  it  is  urged  that  ownership  in  a  share 
of  stock  is  practically  of  the  same  nature 
as  ownership  of  bonds  or  debts,  or  even  of 
tangible  property;  that  our  tax  law  practi- 
cally aifects  individuals  as  directly  as  a  tax 
on  their  tangible  property;  that  for  all 
practical  purposes,  in  adopting  a  different 
mode  of  ascertaining  the  tax  to  be  collected 
for  shares  of  residents  and  nonresidents,  the 
law  imposes  a  larger  tax  upon  citizens  of 
other  states  than  upon  our  own  citizens; 
and  that  under  the  form  of  corporate  taxa- 
tion the  law  in  reality  and  intent  discrim- 
inates against  citizens  of  other  states  in 
respect  to  that  individual  equality  before 
the  law  secured  to  our  own  citizens.  If,  in 
fact,  our  law  is  a  mere  sham,  devised  for 
the  sake  of  screening  an  actual  purpose  of 
excluding  citizens  of  other  states  from  par- 
ticipation in  those  civil  rights  secured  to 
our  own,  then  we  cannot  sustain  the  law. 
The  light  of  justice  can  pass  unimpeded 
through  all  coverings  of  form,  and  lay  bare 
any  hiding  substance  of  disobedience  to 
paramount  law.  When  occasion  demands, 
the  court  cannot  shrink  from  its  duty  in 
discovering  the  real  purpose  of  any  legisla- 
tion; on  the  other  hand,  it  is  worse  than 
folly  to  apply  the  microscope  to  the  tangled 
web  of  taxation,  seek  in  <▼  some  broken 
threads  that  may  supr<:ost  a  defective  or- 
igin. It  is  not,  however,  true,  in  the  sense 
suggested,  that  ownership  of  a  share  of 
stock  is  practically  of  the  same  nature  as 
ownership  of  tangible  property.  The  latter 
rests  upon  a  right  universally  recognized 
from  earliest  time,  which  is  common  to  all, 
and  secured  in  its  enjoyment  by  constitu- 
tional guaranties;  while  the  former  is  of 
comparatively  modern  origin,  dependent  for 
its  existence  upon  a  legislative  grant  of 
Hpecial  privileges  to  a  few,  subject  in  this 
and  in  most  cases  to  alteration  and  repeal. 
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It  is  true  of  all  corporate  taxation  that  it 
affects  individuals  directly,  whether  it  is 
collected  from  the  corporation  before  the 
declaration  of  a  dividend  or  afterwards 
from  its  members,  and  it  may  be  true  that 
under  the  latter  mode  individuals  are  af- 
fected more  directly,  but  this  does  not  alter 
the  fact  that  in  prescribing  the  mode  of 
taxation  in  question  the  state  is  exercising 
its  power  of  limiting  the  conditions  on 
which  the  grant  of  corporate  franchise  may 
be  enjoyed.  While,  under  this  mode  of 
taxation,  a  heavier  burden  may  fall  on  some 
who  are  citizens  of  other  states  than  on 
some  who  are  citizens  of  this  state,  as  a 
heavier  burden  may  fall  upon  some  than 
upon  others  of  our  own  citizens,  members 
of  the  same  corporation,  yet  it  does  not 
appear  from  the  record  that  the  effect  of 
the  law  as  a  whole  is  to  impose  a  larger  tax 
upon  citizens  of  other  states  than  upon  our 
own.  We  see  nothing  in  this  legislation  to 
furnish  any  justification  for  the  claim  that 
while  it  is  in  form  only  a  permissible  mode 
of  corporate  taxation,  it  is  in  purpose  and 
effect  a  hostile  discrimination  against  citi- 
zens of  other  states  in  the  enjoyment  of 
property  rights  common  to  all,  unless  it  be 
in  a  provision  contained  in  Qen.  Stat.  S 
3836.  The  provision  was  first  enacted  in 
1877.  For  a  long  period  prior  to  that  time 
the  law  taxing  Imnks,  insurance  companies, 
and  other  corporations  treated  the  shares 
owned  by  residents  of  towns  as  a  property 
distinct  from  that  of  the  corporation,  and 
directed  the  assessors  to  list  such  shares  at 
the  market  value  thereof  on  October  Ist  to 
the  owners,  like  all  other  personal  prop- 
erty; and  directed  the  cashier  or  secretary 
of  every  such  corporation  to  make  a  return 
to  the  assessors  of  each  town  informing 
them  of  the  names  of  shareholders  resident 
in  that  town,  of  the  number  of  shares  held 
by  each,  and  the  market  value  thereof  dur- 
ing the  preceding  month.  The  law  also  laid 
a  special  tax  in  respect  to  shares  owned  by 
nonresidents  of  towns,  whose  amount  was 
arbitrarily  determined,  as  before  explained, 
by  a  valuation  measured  by  the  market  val- 
ue of  the  stock  on  October  1st,  and  a  legis- 
lative rate  of  1  per  cent,  now  fixed  at  1^ 
per  cent.  In  1877  the  legislature,  in  re- 
enacting  the  law  directing  assessors  to  list 
the  shares  of  resident  shareholders  at  their 
market  value,  added  the  following  proviso: 
"But  so  much  of  the  capital  of  any  such 
company  as  may  be  invested  in  real  estate, 
on  which  it  is  assessed  and  pays  a  tax,  shall 
be  deducted  from  the  market  value  of  its 
stock,  in  its  return  to  the  assessors."  Thi:) 
proviso  is  the  provision  of  §  3836,  in  ques- 
tion. The  plaintiff  claims  that  the  provi- 
sion applies  only  to  the  information  to  be 
included  in  the  returns  of  the  corporations 
to  the  assessors  to  aid  them  in  listing  the 
property  owned  in  their  town,  and  in  nxing 
the  market  value  thereof  on  October  Ist, 
and  does  not  otherwise  affect  the  duty  of 
the  assessors  to  list  all  such  stodc  at  its 
market  value.  In  the  preceding  case  of 
Chase's  Appeal,  73  CJonn.  288,  47  Atl.  243, 
the  provision  is  construed  as  controlling  the 
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action  of  the  assessors.  The  defendant 
claims  that  the  provision,  thus  construed, 
is  equivalent  in  meaning  to  an  enactment 
that  "owners  of  shares  of  stock  in  corpora- 
tions paying  taxes  on  land  in  which  their 
capital  is  invested  shall  be  entitled  to  a  de< 
d action  from  the  amount  of  their  assess- 
ment for  taxation  of  a  sum  for  each  share 
owned  equal  to  the  assessed  value  of  the 
corporation's  land  divided  by  the  whole 
number  of  its  shares^  but  citizens  of  other 
states  fihall  not  be  entitled  to  such  deduc- 
tion from  the  assessment  for  taxation  of 
shares  owned  by  them."  It  is  unnecessary 
to  consider  what  might  be  the  effect  of  the 
provision  if  it  expressed  this  meaning,  for 
such  is  not  its  meaning.  We  have  held  that 
the  provision,  thus  construed,  is  not  a  di- 
rection to  the  assessors  to  make  an  arbi- 
trary deduction  from  the  amount  of  the 
shareholders'  list,  but  is  a  direction  to  make 
a  different  valuation,  so  that  the  statute  in 
respect  to  corporations  owning  taxable  real 
estate  no  longer  treats  the  shareholder  as 
owner  of  a  piece  of  property  distinct  from 
that  of  the  corporation,  but  treats  him  as 
owning  an  interest  in  a  proportional  part  of 
the  capital  of  the  corporation, — i.  e.  of  the 
assets  representing  the  amount  of  the  or- 
iginal capital  and  profits  in  excess  of  ex- 
isting debts, — and  therefore  in  the  valuation 
of  this  property  for  municipal  taxation  a 
deduction  shall  be  made  of  the  capital  in- 
vested in  land  already  taxed  in  this  state 
and  elsewhere,  and  the  sum  to  be  deducted 
roust  bear  the  same  relation  to  the  share- 
holder's interest  in  the  taxable  value  of  the 
real  estate  as  the  market  value  of  his  share 
bears  to  his  interest  in  the  actual  value  of 
the  assets  in  excess  of  existing  debts.  Bat- 
terson  v.  Hartford,  50  Conn.  558,  561;  Den- 
nis's Appeal,  72  Conn.  369,  44  Atl.  545;  Re 
Chase  (Conn.)  44  Atl.  1099;  and  Batter- 
son's  Appeal,  72  Conn.  375,  44  Atl.  540. 
This  change  as  to  the  valuation  of  the  prop- 
erty and  franchise  of  a  corporation  owning 
taxable  real  estate  for  the  purposes  of  mu- 
nicipal taxation  may  produce  in  some  in- 
ntances  more  inequality,  may  be  uncalled 
for  or  unwise  (upon  such  considerations  the 
action  of  the  legislature  is  conclusive),  but 
it  certainly  does  not  transmute  the  legisla- 
tion in  question  from  permissible  taxation 
to  a  denial  to  citizens  of  other  states  of  that 
common  right  in  the  use  and  enjoyment  of 
property  secured  to  our  own  citizens.  The 
plan  of  taxation  remains  the  same.  After 
the  change  in  valuation  as  before,  it  is 
simply  a  mode  of  securing  to  towns  for  pur- 
poses of  municipal  taxation  the  benefit  of 
that  part  of  the  corporate  property  repre- 
sented by  shares  owned  by  their  inhabitants, 
and  subjecting  to  state  taxation  that  part 
represented  by  shares  owned  by  nonresi- 
dents, and  which  cannot  be  thus  subjected 
to  municipal  taxation.  Here  is  no  hidden 
purpose  to  attack  the  rights  of  citizens  of 
other  states,  no  evidence  that  the  underly- 
ing intention  and  real  substance  of  the  leg- 
islation is  to  hinder  citizens  of  other  states 
in  acquiring  and  holding  property.  The  al- 
.leged  hindrance  is  confined  to  those  who 
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buy  stock  in  corporations  paying  taxes  on 
real  estate.  Only  a  small  number  of  the 
corporations  within  the  scope  of  the  act  own 
taxable  real  estate  to  any  appreciable 
amount.  Can  it  oe  said  that  the  law  reg- 
ulating the  taxation  of  half  a  dozen  differ- 
ent kinds  of  corporations  is  really  intended 
to  hindex:  citizens  of  other  states  from  own- 
ing stock  in  the  small  number  of  these  cor- 
porations that  may,  from  time  to  time,  in- 
vest in  taxable  real  estate,  or  that  the  real 
substance  of  the  law  changes  from  legiti- 
mate taxation  to  hostile  and  forbidden  dis- 
crimination with  each  change  of  its  invest- 
ments by  a  corporation?  Clearly,  the  leg- 
islature is  free  from  any  sinister  motive  in 
this  legislation.  Nor  in  its  practical  effect 
does  the  law  justify  the  charge.  The  claim 
here  is  that  nonresident  shareholders  pay  a 
larger  tax  than  residents.  This,  in  itself, 
means  nothing.  The  plan  of  taxation  in- 
cludes a  tax  as  to  the  two  classes  of  cor- 
porate property  for  different  purposes, 
whose  amount  is  to  be  ascertained  in  a  dif- 
ferent manner.  It  necessarily  involves  in- 
equality in  the  contributions  of  members  of 
the  corporation  for  corporate  taxation;  in- 
equality in  the  gross  amount  falling  upon 
the  two  classes,  and  inequality  in  the  sev- 
eral contributions  of  members  of  the  same 
class.  It  necessarily  rejects  a  theory  of 
uniformity.  This  the  legislature  may  do. 
The  claim  now  under  consideration  is  that  in 
doing  this  the  legislature  has  produced  such 
a  gross  inequality  between  the  two  classes 
as,  in  purpose  and  effect,  constitutes  a  de- 
nial or  hindrance  to  citizens  of  other  states 
in  the  enjoyment  of  property  rights  com- 
mon to  all,  and  secured  to  our  own  citizens. 
It  is  unnecessary  to  consider  whether,  or 
under  what  circumstances,  the  limitations 
imposed  by  a  state  in  respect  to  the  mutual 
relations  of  members  of  its  corporations  in 
the  matter  of  taxation  may  transform  leg- 
islation for  that  purpose  into  a  denial  of 
rights  secured  to  citizens  of  other  states. 
It  is  enough  for  present  purposes  that  a 
mere  inequality  in  the  stress  of  taxation 
cannot  produce  that  effect.  But  the  claim 
that  in  this  case  the  inequality  operates 
against  nonresidents  or  citizens  of  other 
states  as  a  class  is  unfounded.  While  the 
admissions  of  the  demurrer  assume  the  tax 
in  respect  to  the  defendant  for  this  year  to 
bear  more  heavily  on  nonresidents  than  on 
residents,  the  general  effect  of  the  law  is 
matter  of  common  knowledge.  The  average 
rate  of  taxation  for  municipal  purposes  for 
the  168  towns  approximates  15  mills,  which 
i?  the  rate  for  the  special  tax  imposed  in 
respect  to  nonresident  shares;  but  the  aver- 
age rate  for  municipal  taxation  in  the  10 
larger  towns  (representing  much  more  than 
half  the  grand  list  of  the  state)  is  about  21 
mills.  The  clear  purpose  of  the  legislature 
in  fixing  the  mode  of  valuation  for  the  prop- 
erty subject  to  a  single  rate  for  special 
taxation,  and  the  valuation  for  the  property 
subject  to  widely  varying  rates  for  munici- 
pal taxation,  was  to  approximate  a  general 
equality  in  the  burden  that  should  fall  on 
the  two  classes  of  property;  and  it  well  may 
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be  that  the  rule  objected  to  in  respect  to  the 
valuation  of  the  interests  of  resident  share- 
holders in  corporations  investing  in  taxable 
land  still  leaves^  as  a  whole,  a  lighter  bur- 
den of  contribution  resting  upon  nonresi- 
dent shareholders.  There  is  no  more  in  this 
last  than  in  the  other  claims  of  the  defend- 
ant, unless  our  Constitution  requires  uni- 
formity, and  forbids  inequality,  in  taxation. 
Our  fundamental  law,  state  and  national, 
contains  no  such  mandate  or  maxim.  Elim- 
inating from  the  discussion  the  notion  that 
some  theory  of  uniformity  and  equality  in 
taxation  constitutes  a  limitation  on  legis- 
lative power,  and  confers  upon  the  judicial 
department  authority  to  supervise  the  leg- 
islature in  the  performance  of  its  legisla- 
tive duty  of  fairly  and  wisely  distributing 
the  burden  of  taxation,  it  seems  to  us  ap- 
parent that  our  plan  of  taxing  corporate 
property  and  franchise,  first  adopted  more 
than  half  a  century  ago,  and  in  force  in 
its  present  form  for  some  twenty-five  years, 
is  constitutional,  and  is  not  obnoxious 
either  to  §  2  of  article  4  nor  to  the  14tli 
Amendment  of  the  United  States  Constitu- 
tion. If  a  change  is  desirable,  it  may  be 
feasible  to  preserve  to  towns  the  income  now 
derived  from  taxes  on  the  stock  of  their 
resident  shareholders,  and  to  collect  all 
forms  of  corporate  taxation  from  the  cor- 
poration; thus  distributing  the  burden  pro- 
portionally among  its  members.  The  wis- 
dom of  any  change  must  be  determined  by 
the  legislature. 

We  have  not  considered  the  question 
whether  it  is  competent  for  the  defendant 
in  this  action  to  make  the  claims  presented 
on  behalf  of  its  nonresident  shareholders. 
In  assuming,  as  the  parties  have,  that  such 
claims  are  properly  presented,  we  wish  to 
exclude  from  any  implication  of  settlement 
some  nice  questions  that  may  be  involved 
in  the  assumption. 

There  is  no  error  in  the  judgment  of  the 
Superior  Court. 

Andrews,  Ch.  J.,  and  Torrance  and 
Hall,  JJ.,  concur. 

Baldwin,  J.,  concurring  in  the  judg- 
ment, but  dissenting  from  part  of  the  opin- 
ion of  the  court: 

The  opinion  of  the  court  rests  upon  three 
propositions  to  which  I  fully  assent.  These 
are  that  there  is  nothing  in  the  Constitu- 
tion of  Connecticut,  nor  in  the  14th  Amend- 
ment to  that  of  the  United  States,  which 
either  expressly  or  by  implication  requires 
tiiat  all  taxation  by  this  state  shall  be  uni- 
form or  equal;  that  there  is  no  funda- 
mental principle  of  free  government  or  nat- 
ural justice  that  all  taxation  shall  be  uni- 
form or  equal;  and  that  a  citizen  of  an- 
other state,  who  participates  as  a  share- 
holder in  the  defendant  corporation  in  the 
enjoyment  of  a  special  franchise  granted  by 
this  state,  with  a  reservation  of  the  power 
of  amendment  or  repeal  at  pleasure,  is  not 
deprived  by  the  tax  laws  which  are  in  ques- 
tion in  this  cause  of  any  privilege  or  im- 
munity coming  within  the  meaning  of  9  2, 
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art.  4,  of  the  Constitution  of  the  United 
States.  I  dissent  from  ao  much  of  the  opin- 
ion as  asserts  that,  if  it  were  a  fundamental 
principle  of  free  government  and  natural 
justice  that  all  taxation  shall  be  uniform 
and  equal,  the  judicial  power  would  be  in- 
competent to  declare  a  statute  which  vio- 
lated that  principle  to  be  no  law.  The  Con- 
stitution of  Connecticut  (art.  2)  declares 
that  "the  powers  of  government  shaU  be 
divided  into  three  distinct  departments,  and 
each  of  them  confided  to  a  separate  magis- 
tracy, to  wit,  those  which  are  legislative, 
to  one;  those  which  are  executive,  to  an- 
otlier;  and  those  which  are  judicial,  to 
another."  It  then  proceeds  (art.  3)  to  vest 
"the  legislative  power  of  this  state"  in  the 
general  assembly,  and  (art.  5)  "the  judi- 
cial power  of  the  state"  in  this  and  other 
courts.  This  language  assumes  that  a  free 
state  has  a  power  of  government  known  as 
"legislative"  and  another  known  as  "judi- 
cial." The  leading  men  among  the  framers 
of  our  Constitution  were  familiar  with  cer- 
tain limitations  of  legislative  power  de 
scribed  in  the  institutional  works  upon 
English  law.  That  "if  a  statute  be  against 
common  right  or  reason  .  .  .  the  com- 
mon law  shall  control  it,  and  adjudge  it 
void,"  had  been  laid  down  in  Bacon,  Abr. 
Statute,  A,  12-14,  repeating  the  words  of 
Coke  in  his  report  of  Bonham*8  Case^  8 
Coke,  lis.  So  in  Wood,  Laws  of  England 
(p.  10) ,  it  had  been  stated  that  "acts  of  Par- 
liament that  are  against  common  justice 
and  reason  .  .  .  shall  be  judged  void." 
These  principles  had  been  acted  upon  by 
American  courts.  In  the  Symshury  Case,  in 
this  state,  it  had  been  adjudged  in  1784,  and 
again  in  1785,  that  an  act  of  our  general  as- 
sembly to  confirm  a  patent  of  lands  which 
it  had  granted,  but^which  trenched  ut$on  the 
limits  of  a  prior  grant,  was,  so  far  as  it 
did  thus  trench  upon  them,  void,  because  it 
took  the  property  of  one  man  and  gave  it 
to  another.  Kirby,  447,  462.  We  had  then 
no  constitution,  unless  it  were  the  colonial 
charter,  and  that  contained  no  particular 
provision  affecting  laws  of  such  a  character. 
In  1792  the  supreme  court  of  South  Caro- 
lina had  come  to  a  similar  determination 
under  like  circumstances.  Bowman  ▼.  Mid- 
dleton,  1  Bay,  262.  This  doctrine  had  not 
been  universally  accepted.  Blackstone,  so 
far  as  the  powers  of  the  British  Parliament 
were  concerned,  had  thrown  the  weight  of 
his  autiiorit^  against  it.  In  a  cause  taken 
up  from  this  court  to  the  Supreme  Court 
of  the  United  States,  and  familiar  to  every 
Connecticut  lawyer  in  1818,  it  had  been, 
twenty  years  before,  the  subject  of  a  differ- 
ence of  opinion  between  the  justices  of  that 
tribunal.  Mr.  Justice  Chase  had  main- 
tained that  "the  nature  and  ends  of  legis- 
lative power  will  limit  the  exercise  of  it,** 
adding  the  remark  that  "an  act  of  the  leg- 
islature (for  I  cannot  call  it  a  law)  con- 
trary to  the  great  first  principles  of  the 
social  compact  cannot  be  considered  a  right- 
ful exercise  of  legislative  authority."  Mr. 
Justice  Iredell  had  taken  the  opposite  view. 
Colder  v.  Bull,  3  Ball.  388,  398,  1  L.  ed.  648, 
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653.  Thcauestion  waa  debated  before  ibis 
court  shortly  after  the  adoption  of  our  state 
Constitution,  and  thoroughly  considered  in 
an  opinion  by  Chief  Justice  Hosmer,  which 
received  the  unanimous  assent  of  the  court.  ^ 
His  conclusion  was  that,  should  the  gen-' 
eral  assembly  pass  a  statute  authorizing  a 
direct  and  palpable  infraction  of  vested 
rights,  too  unjust  to  admit  of  vindication, 
it  would  be  a  violation  of  the  social  com- 
pact, and  within  the  control  of  the  judi- 
ciary. Qoahen  v.  8  toning  ton,  4  Conn.  209, 
225,  10  Am.  Dec.  119.  No  Connecticut 
jurist  has  gone  beyond  Chief  Justice  Dag- 
gett in  upholding  the  plenary  authority  of 
the  general  assembly  prior  to  the  adoption 
of  our  Constitution;  but  he,  speaking  for 
this  court,  defined  it  as  "a  legislative  power 
capable  of  making  all  laws  necessary  for 
the  good  of  the  people  not  forbidden  by  the 
Constitution  of  the  United  Stafes,  nor  op- 
posed to  the  sound  maxims  of  legislation." 
Starr  v.  Pease,  8  Conn.  648.  The  power  of 
this  court  to  declare  a  statute  void  which 
clearly  abrogated  vested  rights  because  it 
would  "stand  opposed  to  the  true  spirit  of 
the  Constitution"  was  affirmed,  though  with 
cautious  resen^e,  in  1843,  in  an  opinion  by 
Chief  Justice  Church.  Bridaeport  v.  Hou- 
eaiottic  R.  Co,  15.  Conn.  49/.  In  1856  it 
was  discussed  by  Chief  Justice  Storrs,  and 
the  suggestion  made  that  it  could  not  exist 
when  the  power  exercised  was  "properly 
legislative  in  its  character."  State  v. 
Wheeler,  25  Conn.  297,  298.  That  by  the 
expression  "properly  legislative  in  charac- 
ter" was  meant  within  the  sphere  of  prop- 
er legislation,  as  that  sphere  may  be  finally 
determined  in  case  of  controversy,  by  a  con- 
sideration of  the  fundamental  principles  of 
civil  government  and  natural  justice,  seems 
to  me  demonstrated  by  another  case,  re- 
ported in  the  same  volume,  in  which  a  leg- 
islative grant  of  a  corporate  monopoly  was 
adjudged  void  in  these  words:  "And  al- 
though we  have  no  direct  constitutional  pro- 
vision against  a  monopoly,  yet  the  whole 
theory  of  a  free  government  is  opposed  to 
such  grants,  and  it  does  not  require  even 
the  aid  which  may  be  derived  from  the  bill 
of  rights,  the  1st  section  of  which  declares 
that  no  man  or  set  of  men  are  entitled  to 
exclusive  public  emoluments  or  privileges 
from  the  community,*  to  render  them  void." 
Norwich  Oaslight  Co,  v.  Nonoich  City  Qas 
Co,,  25  Conn.  19.  38.  In  1861  we  again  de- 
liberately recognized  the  general  doctrine 
that  a  statute  directly  and  unjustly  impair- 
ing vested  rights  is  void,  not  because  of  any 
constitutional  provision,  but  as  in  violation 
of  "the  fundamental  principles  of  the  social 
compact,"  which,  as  we  then  said,  through 
Chief  Justice  Butler,  "underlie  all  legisla- 
tion, irrespective  of  constitutional  re- 
straints." Welch  V.  Wadstcorth,  30  Conn. 
155,  79  Am.  Dec.  236.  The  same  great 
judge  soon  afterwards  stated,  with  his  ac- 
customed clearness  and  precision,  the  foun- 
dation of  the  judicial  power  thus  to  de- 
clare, in  extreme  cases,  a  statute  not  to  be 
a  legitimate  act  of  legislative  power.  The 
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question  then  before  us  was  whether  the 
general  assembly  could  allow  towns  to  vote 
bounties  to  men  volunteering  for  military 
service  in  the  field.  "It  must  be  conceded," 
he  said,  speaking  for  a  unanimous  court, 
"that  the  people,  if  convened  and  organized 
as  a  whole,  and  acting  upon  the  funda- 
mental principle  that  what  the  majority 
prescribe  shall  be  law,  could  be  under  no 
restraint  except  that  imposed  by  the  prin- 
ciples of  natural  justice;  and  the  general, 
assembly,  in  the  exercise  of  that  conferred 
legislative  power,  and  irrespective  of  the 
bill  of  rights,  are  restrained  by  the  same 
principles,  and  no  other.  The  first  ques- 
tion, therefore,  may  be  further  narrowed  to 
the  inquiry  whether  it  is  contrary  to  nat- 
ural justice  that  A  and  B  and  the  rest  of 
the  inhabitants  of  the  state  should  be  taxed 
for  gratuities  to  C  and  D  when  C  and  D 
are  ^led  upon  to  render  military  service  to 
the  general  government."  Booth  v.  Wood- 
bury, 32  Conn.  127,  128.  I  believe  that  the 
doctrine  of  Ooahen  v.  Stonington^  since  so 
often  reaffirmed,  is  sound,  and  that  the  term 
"legislative  power,"  as  it  is  used  in  our 
American  Constitutions,  refers  only  to  what 
is  "legitimate  legislation."  Bradley  v. 
New  York  d  N.  H,  R,  Co.  21  Conn.  305; 
Wilkinson  v.  Leland,  2  Pet.  657,  7  L.  ed. 
627.  This  is  the  view  which  was  finally 
adopted  and  acted  on  by  the  Supreme  Court 
of  the  United  States  in  the  leading  case  of 
Citizens'  Sav.  d  L.  Asso.  v.  Topeka,  20  Wall. 
655,  662,  663,  22  L.  ed.  455.  If  such  be  not 
the  law,  then  the  inadvertent  omission  in  a 
bill  of  rights  of  any  of  the  guaranties 
against  oppression  which  are  usually  enum- 
erated would  leave  the  citizen  in  that  re- 
spect subject  to  the  uncontrolled  pleasure 
of  the  legislature.  Our  liberties  are  not,  in 
my  judgment,  held  on  so  precarious  a  ten- 
ure. 

The  importance  of  the  point  which  has 
been  discussed  has  seemed  to  me  to  justify 
this  full  statement  of  the  reasons  which 
lead  me  to  dissent  from  what  is  said  in  re- 
gard to  it  in  the  opinion  of  the  court.  So 
far  as  I  can  discern,  however,  it  has  no  im- 
portance in  the  cause,  and  has  simply  be- 
come the  occasion  of  an  obiter  dictum.  We 
all  agree  that  the  statutes  in  question  are 
not  unfair  nor  unjust.  The  counsel  for  the 
defendant,  in  their  argument,  rested  their 
case  on  the  effect  of  certain  provisions  of  the 
Constitution  of  the  United  States.  In  the 
disposition  which  has  been  made  of  the  ob- 
jections thus  raised  I  fully  concur.  It 
seems  to  me,  therefore,  that  it  was  quite 
unnecessary  to  consider  whether,  if  the  stat- 
ute under  examination  had  been  fiagrantly 
subversive  of  fundamental  principles  under- 
lying our  Constitution  and  characterizing 
all  free  governments,  its  operation  could  not 
have  been  controlled  by  that  department  of 
the  government  in  which  the  people  have  re- 
posed all  their  judicial  power. 

Affirmed  by  Supreme  Court  of  United 
States,  May  5,  1902. 
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Patrick  KELLY,  Admr.,  etc.,    of   John    B. 
Kelly,  Deceased, 

V. 

NEW  HAVEN  STEAMBOAT    COMPANY, 
Appt. 

(74  Conn.  843.) 

The  duty  of  usiiiff  a  fender  provided 
bF  the  owner  of  a  vessel  to  aid  In 
docklnflT  it  does  not  rest  upon  him,  and 
'  therefore  he  \b  not  liable  for  injuries  to  an 
employee  resulting  from  the  neglect  of  the 
mate  to  use  it  in  bringing  the  vessel  into  the 
dock,  although  the  injured  employee  works 
under  the  Immediate  orders  of  the  mate. 

(January  8,  1902.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  New  Haven 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries resulting  in  death,  which  were  alleged 
to  have  been  caused  by  defendant's  negli 
gence.      Reversed. 

Statement  by  Torrance,  Ch.  J.: 
The  material  facts  found  are  these:  The 
defendant  corporation,  on  the  day  of  the  in- 
jury, owned  and  ran  the  steamboat  Conti- 
nental, on  which  Kelly,  the  plaintiff's  intes- 
tate, was  a  deck  hand.  On  that  day  said 
boat  arrived  at  its  dock  in  New  Haven  when 
a  strong  ebb  tide  was  running.  When  this 
was  the  case,  it  was  the  custom,  in  docking 
the  boat,  to  turn  it  about  by  means  of  a 
hawser  put  out  on  the  starboard  side  of  the 
boat,  passed  around  the  stem,  carried  for- 
ward on  the  port  side,  and  fastened  to  a 
post  on  the  dock.  This  being  done,  upon  re- 
versing the  engines,  the  hawser  holding  the 
stern,  the  bow  w^ould  swing  around.  During 
this  operation,  to  prevent  the  hawser  from 
slipping  from  under  the  stem,  the  defendant 
had  provided  a  beam  of  wood  (hereinafter 
called  a  "fender"),  which,  being  put  out  of 
a  chock  hole  in  the  stern  under  which  the 
hawser  passed,  effectually  prevented  such 
slipping.  On  the  day  of  the  injury,  while  the 
boat  was  being  turned  about  m  the  custom- 
ary manner,  but  without  using  said  fender, 
the  hawser  slipped,  and  caused  the  injuries 
to  Kelly  described  in  the  complaint.  The 
sole  cause  of  the  slipping  was  the  failure  to 
use  the  fender.  It  was  the  duty  of  the  mate 
to  employ  the  deck  hands,  to  receive  orders 
from  the  captain  to  get  ready  the  lines,  and 
thereafter  to  see  that  the  appliances  were 
in  readiness  and  in  proper  condition,  that 
the  hawser  was  put  out  and  taken  ashore 
and  fas: toned  to  a  pile  on  the  wharf,  and  to 
give  orders  and  directions  to  the  deck  hands 
in  the  performance  of  their  duties.  The  boat 
was  in  command  of  a  captain,  whose  special 
duty  it  was  to  take  charge  of  its  navigation, 
and  he  did  not  assume  the  immediate  direc- 


tion or  supervision  of  the  deck  hands.  It 
was  the  duty  of  the  deck  hands  to  assist  in 
docking  the  boat  under  the  immediate  orders 
of  the  mate,  and  it  was  the  duty  of  the  mate 
to  determine,  from  the  condition  of  the  tide 
and  the  depth  to  which  the  boat  was  loaded, 
whether  or  not  the  fender  should  be  used, 
and,  if  it  was  to  be  used,  "to  give  an  order 
to  a  deck  boy  to  put  out  the  same."  It  was 
not  the  duty  of  the  deck  hands  to  use  the 
fender  without  express  orders  from  the  mate 
to  do  so.  The  use  of  the  fender  at  the  time 
in  question  was  necessary  for  the  reasonable 
safety  of  the  deck  hands  in  the  place  where 
they  were  required  to  work,  "and  its  proper 
use  would  have  rendered  the  appliances  used 
and  the  method  of  docking  proper  and  suit- 
able." The  fender  w^as  a  beam  of  wood 
about  3  feet  long  and  4  or  5  inches  in  diam- 
eter. It  was  kept  on  the  main  deck,  loosely 
tied  to  the  dag  pole  at  the  stem,  and  at  the 
time  of  the  accident  was  in  its  place  ready 
for  use.  At  the  time  Kelly  was  injured 
he  was  in  the  exercise  of  due  care,  and  at 
the  place  where  he  was  ordered  to  be  by  the 
mate;  and  the  court  finds  that  such  place 
was  ''at  that  time  an  unsafe  and  dangerous 
place,  and  the  defendant  failed  to  furnish 
proper  and  suitable  appliances  to  render 
the  place  safe,  and  the  appliances  then  in  op- 
eration by  the  defendant  were  unsafe  and 
dangerous,  by  reason  of  the  facts  aforesaid.*' 
Upon  these  facts  the  defendant,  among 
other  things,  claimed  that  the  injury  to 
Kelly  was  caused  solely  by  the  negligence  of 
a  fellow  sei*vant,  and  this  claim,  with  others, 
the  trial  court  overruled,  and  rendered 
judgment  as  on  file. 

Afr.  Edward  H.  Rogeri  for  appellant. 

Messrs.  James  H.  Webb,  Amon  A. 
Ailing,  and  Martin  Sc  Coyle,  for  appel- 
lee: 

It  is  the  master's  duty  to  exercise  reason- 
able care  to  provide  for  his  servant  a  rea- 
sonably safe  place  in  w^hich  to  work,  rea- 
sonably safe  appliances  and  instrumentali- 
ties for  his  work,  and  fit  and  competent  per- 
sons as  his  colaborers.  It  is  equally  well 
settled  that  performance  of  these  duties  can- 
not be  effected  by  the  simple  giving  of  an 
order, — by  their  execution  being  intrusted  to 
another.  The  designation  of  an  agent,  how- 
ever fit  and  competent  that  agent  may  be 
for  the  execution  of  the  master's  duties,  does 
not  fill  out  the  sum  of  the  master's  obliga- 
tion, nor  serve  to  relieve  the  master  from 
further   responsibility. 

Wilson  V.  Willimantic  Linen  Go.  50  Conn. 
433,  47  Am.  Rep.  653;  Gerrish  v.  New  Hav- 
en Ice  Go.  63  Conn.  9,  27  Atl.  235;  McElli- 
gott  V.  Randolph,  61  Conn.  167,  22  Atl. 
1094. 

Those  higher  oflBcers,  agents,  or  servants 
cannot,  with  any  degree  of  propriety,  be 
termed  fellow  servants  with  the  other  em- 


NoTK. — For  other  cases  In  this  series  as  to 
▼ice  principalship  as  determined  with  reference 
to  the  character  of  the  act  which  caused  the 
Injury,  see  Lafayette  Bridge  Co.  v.  Olsen  (C.  C. 
App.  7th  C.)  54  L.  R.  A.  33,  and  note;  Norton 
Bros.  V.  Nadebok  (111.)  54  L.  R.  A.  842;  and 
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Wellston  Coal  Co.  v.  Smith    (Ohio)   55  L.  R. 
A.  99. 

As  to  vice  principalship  considered  with  ref- 
erence to  the  superior  rank  of  a  negligent  serv- 
ant, see  note  to  Stevens  v.  Chamherlin  (C.  C. 
App.  l9t  C.)  51  L.  R.  A.  513. 
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ployees  who  do  not  possess  any  such  exten- 
Exve  powers,  and  who  have  no  choice  but  to 
obey  such  superior  officers,  agents,  or  serv- 
antfl.  Such  high  officers,  agents,  or  serv- 
ants must  be  deemed,  in  all  cases  when  they 
act  within  the  scope  of  their  authority,  to 
act  for  their  principal,  and  in  fact  to  be 
the  principal. 

Darrigan  v.  A'eu?  York  d  N.  E,  R,  Co.  62 
Conn.  285,  62  Am.  Rep.  690;  Wilson  v.  Wil- 
limantic  Linen  Co.  60  Conn.  468,  47  Am. 
Rep.  653. 

Torrance,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  trial  court  has  found  that,  legally 
speaking,  the  sole  cause  of  the  accident  to 
Kelly  was  the  negligent  failure  to  use  the 
fender;  and  one  of  the  important  questions 
in  the  case  is  whether  the  defendant  was 
responsible  to  Kelly  for  that  failure.  It 
was  so  responsible  if,  in  law,  the  negligence 
of  the  mate  was  the  negligence  of  Kelly's 
master;  while  it  was  not  if  such  negligence 
•was  that  of  Kelly's  fellow  servant.  The 
common-law  rule  that  a  master  is  not  liable 
to  his  servant  for  injuries  caused  to  the  lat- 
ter solely  by  the  negligence  of  a  competent 
fellow  servant  is  recognized  as  the  settled 
law  of  this  state.  Burke  v.  Nortoich  d  W. 
R.  Co.  34  Conn.  474;  Wilson  v.  Willimantic 
Linen  Co.  60  Conn.  433,  47  Am.  Rep.  653; 
Darrigan  v.  "New  York  d  N.  E.  R.  Co.  52 
Conn.  285,  62  Am.  Rep.  690;  Zeigler  v. 
Danbury  d  N.  R.  Co.  62  Conn.  543;  Gris- 
%cold  V.  New  York  d  N.  E.  R.  Co.  53  Conn. 
371,  55  Am.  Rep.  115,  4  Atl.  261;  Nolan  v. 
yew  York,  N.  H.  d  H.  R.  Co.  70  Conn.  159, 
43  L.  R.  A.  305,  39  Atl.  116.  The  rule  seems 
plain  enough  in  itself,  but  in  applying  it  no 
universal  fixed  and  reliable  principle  or  test 
for  determining  who  are  fellow  servants 
within  its  meaning  has  been  agreed  upon. 
Different  courts  have  adopted  and  applied 
different  tests,  and  the  natural  result  is  con- 
flicting decisions  in  the  different  jurisdic- 
tions, and  a  confused  and  unsettled  state  of 
the  law  of  master  and  servant.  Speaking 
generally,  two  rules,  applied  au  tests  in  ques- 
tions of  this  kind,  have  obtained  a  wide  ac- 
ceptance. Under  one  the  test  is  whether  the 
duty  violated  by  the  offending  servant  was 
one  resting  upon  the  master,  or  solely  upon 
the  offending  servant;  while  under  the  other 
the  test  is  whether  the  offending  servant, 
in  what  he  did  or  omitted  to  do,  was  or  was 
not  pro  hac  vice  the  master.  Under  the  first 
rule  the  test  is  mainly  the  nature  and  char- 
acter of  the  duty  violated  by  the  offending 
servants  If  it  was  a  duty  resting  upon  the 
master,  the  master,  as  a  general  rule,  is  lia- 
ble to  the  injured  servant  for  the  negligence 
of  the  offending  servant;  if  it  was  not  such 
a  duty,  he  is  not.  Under  this  rule  the  rank 
or  grade  of  the  offending  servant  in  the  mas- 
ter's business  or  the  department  of  it  in 
which  he  is  employed,  as  compared  with  that 
of  the  injured  servant,  is  not  of  primary 
importance  in  determining  the  master's  lia- 
bility. Under  the  second  rule  the  test  is 
mainly  the  relation  of  the  offending  servant 
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to  the  master  and  to  the  injured  servant. 
If  in  what  he  does  he  acts  for  and  represents- 
the  master,  and  therefore  pro  hac  vice  is  the 
master,  then  his  negligence  is  the  master's 
negligence.  Under  this  rule  the  rank  or 
grade  of  the  offending  servant  in  his  mas- 
ter's business  and  the  department  in  which 
he  works  is  regarded  as  of  primary  import- 
ance in  determining  the  master's  liability. 
The  first  of  these  tests — ^the  nature  and 
character  of  the  duty  violated — is  the  one 
adopted  in  this  state.  This  is  the  test  ap- 
plied in  Wilson  v.  Willimantic  Linen  Co^ 
60  Conn.  433,  47  Am.  Rep.  653;  in  McElli- 
gott  V.  Randolph,  61  Conn.  157,  22  Atl. 
1094;  and  in  Sullivan  v.  New  York,  N.  E, 
d  H.  R.  Co.  62  Conn.  209,  25  Atl.  711.  It 
is  also  the  one,  if  not  in  form,  in  fact  at 
least,  applied  in  Darrigan  v.  New  York  d 
N.  E.  R.  Co.  52  Conn.  285,  52  Am.  Rep. 
590;  Gerrish  v.  New  Haven  Ice  Co.  OS- 
Conn.  9,  27  Atl.  235,  and  Sprague  v.  New 
York  d  N.  E.  R.  Co.  68  Conn.  346,  37  L.  R. 
A.  638,  36  Atl.  791,  for  in  each  of  these  cases 
the  duty  violated  by  the  offending  servant 
was  held  to  be  a  duty  resting  upon  the  mas- 
ter. In  the  case  at  bar  the  trial  court  has 
found  that  the  master  violated  its  duty  to 
furnish  Kelly  a  reasonably  safe  place  to 
work  and  reasonably  safe  appliances;  but 
this  conclusion  is  based  entirely  upon  the 
fact  that  the  fender  was  not  used.  With 
that  in  use,  it  is  found  that  the  place  and 
appliances  were  reasonably  safe.  The  con- 
trolling question  in  the  case  is  whether  it 
was  the  duty  of  the  defendant  to  see  that 
the  fender  was  used.  We  think  it  was  not. 
It  had  furnished  a  sufficient  fender,  and  a 
place  in  which  it  could  be  used,  and  it  kept 
the  fender  in  a  proper  and  convenient  place 
at  all  times  ready  for  use.  In  doing  this  it 
had  performed  its  full  duty  in  this  respect. 
It  was  not  obliged  to  be  there,  every  time 
the  boat  was  docked,  to  use  the  fender,  or  to 
see  to  it  that  it  was  used.  It  was  the  duty 
of  th«  defendant  to  furnish  the  appliances. 
It  was  the  duty  of  the  servants  to  use  them 
when  necessary.  When  the  owner  of  a  ves- 
sel furnishes  proper  guard  rails,  gang 
planks,  and  hatchway  covers  for  the  use  of 
the  crew,  we  know  of  no  case  that  has  gone 
so  far  as  to  hold  that  he  is  liable  to  one 
of  the  crew  for  the  negligence  of  a  fellow 
servant  in  leaving  the  guard  rail  down,  the 
hatchway  uncovered,  or  the  gang  plank  in- 
securely fastener.  Such  negligences  are  in- 
cidental to  the  use  by  the  crew  of  the  appli- 
ances furnished  by  the  master,  and  the  only 
way  the  master  is  required  to  guard  against 
them  is  to  appoint  a  sufficient  number  of 
competent  servants.  Our  conclusion  is  that 
the  court  below  erred  in  holding  that  the 
defendant  was  liable  for  the  negligence  of 
the  mate  upon  the  facts  in  this  case.  The 
following  are  a  few  of  the  many  cases  out- 
side of  our  own  Reports  which  might  be 
cited  in  favor  of  the  conclusion  reached  in 
this  case:  Benson  v.  Goodwin,  147  Mass. 
237,  17  N.  E.  517;  KalUck  v.  Deering,  161 
Mass.  469,  37  N.  E.  450;  Oeoghegan  v.  At- 
las 88.  Co.  146  N.  Y.  369,  40  N.  E.  507; 
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McLaughlin  ▼.  Camden  Iron  Works,  60  N. 
J.  L.  557,  38  Atl.  677;  Sofield  v.  Guggen- 
heim 8meUing  Co,  64  N.  J.  h.  605,  50  L. 
R,  A.  417,  46  Atl.  711. 


There  is  rrrcr.  Tlie  judgment  is  set  aaidfl^ 
and  the  caus?  r  n.nnded  to  be  proceeded  with 
according  to  law. 

The  oUier  Judges  concur. 


RHODE  ISLAND  SUPREME  COURT. 


Mary  A.  O'ROURKE 

V. 

JOHN  HANCOCK  MUTUAL  LIFE  INSLTl- 
ANCE  COMPANY. 


(. 


.E,  I. 


.) 


1.  Kvldence  of  statements  to  the  affent 

taking  an  api^lication  for  insurance,  differ- 
ent from  those  written  therein,  are  not  ad- 
missible in  an  action  on  the  policy,  where  he 
Is  the  agent  of  the  applicant. 

2.  PrellmlBary  evidence  is  not  neces* 
sary  of  the  truth  of  warranties  in  an  appli- 
cation for  life  Insurance,  In  a  suit  on  the 
policy. 

3.  Statements  of  an  insurance  solici- 
tor to  one  makinar  an  application  for 
Insurance,  as  to  the  Immateriality  of  facts 
brought  to  his  attention,  do  not  bind  the  In- 
surer, where  he  Is  the  agent  of  the  applicant. 

4.  An  insurance  company  -whicli  has 
refected  and  retained  an  application 
cannot  take  advantage  of  a  warranty  in  a 
subsequent  application  by  the  same  appli- 
cant that  an  application  by  him  for  insur- 
ance had  never  been  rejected. 

R.  An  insurance  contpany  will  be 
bound  to  know  that  an  applicant  for 


insurance  is  the  same  as  the  maker  of  a 
prior  rejected  application,  where  not  only  the 
name  of  the  applicant,  but  the  date  of  birth, 
age,  town,  occupation,  and  parents'  names, 
arc  the  same  In  both  applications 
O.  A  statement  in  a  rejected  applica- 
tion for  insurance  that  applicant  haa 
consulted  a  physician  for  rheumatism 
does  not  charge  the  company  with  knowledge 
that  he  has  that  disease,  so  that  its  accept- 
ance of  a  subsequent  application  in  which 
applicant  states  that  he  has  never  had  it  will 
constitute  a  waiver  of  the  falsity  of  the 
statement. 

7.  An  infant  is  not  bound  by  his  war- 
ranties in  a  contract  for  life  Insurance. 

8.  The  beneficiary  in  an  insurance 
policy  on  the  life  of  a  minor  is  not 
prevented  from  recovery  thereon  because  of 
false  warranties  In  the  contract.  If  he  did  not 
procure  the  insurance  with  knowledge  of 
them. 

(January  6,  1902.) 

PETITION  by  defendant  for  new  trial 
after  verdict  in  favor  of  plaintiff  in  an 
action  brought  to  recover  the  amount  al- 
leged to  be  due  on  a  life  insurance  policy. 
Denied. 

The  facts  are  stated  in  the  opinion. 


NoTH. — Insurance  on  the  life  of  a  minor, 

I.  Policies  taken  out  by  minors,  496. 
II.  Insurance  to  secure  creditors,  497. 
III.  Policies   taken  out  hy  others  on  infanVs 

life,  499. 
lY.  Ifisurafice  In  benefit  societies,  502. 
Y.  Surrender  or  disaffirmance  of  policy  on  in- 
fant's life,  604. 
VI.  Summary,  506. 

I.  Policies  taken  out  by  minors. 

A  policy  of  insurance  taken  out  by  a  minor 
on  his  own  life  Is  recognized  as  a  valid  con- 
tract voidable  only  at  the  Instance  of  the  minor, 
and  If  not  avoided  by  him  during  minority  the 
company  will  be  held  liable  thereon.  (As  to 
surrender  of  policy,  see  subd.  V.,  infra.) 

In  the  following  cases  on  such  a  contract 
the  insurance  of  minors  was  recognized  as 
binding  on  the  insurance  company : 

In  O'RoTJRKE  V.  John  Hancock  Mut.  L.  Ins. 
Co.  It  was  held  that  a  defense  of  breach  of  war- 
ranty could  not  be  made  on  the  ground  that, 
as  the  warranties  were  not  binding  on  the 
minor,  they  would  not  be  binding  on  the  benefi- 
ciaries without  notice. 

In  this  case  a  mother  beneficiary  brought  an 
action  on  a  policy  taken  out  on  the  life  of  her 
son,  a  boy  fifteen  years  old  when  the  policy 
was  issued.  The  defense  was  breach  of  war- 
ranty and  misrepresentation,  the  insured  hav- 
ing died  dnrlng  minority.  It  was  held  that 
during  the  minority  of  the  applicant  his  war- 
ranties could  not  be  set  up  as  a  defense  to  a 
suit  upon  the  policy,  and  that,  as  the  war- 
ranties were  not  binding  upon  the  minor,  they 
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were  not  a  part  of  the  contract,  and  the  benefi- 
ciary was  not  estopped  by  them,  she  not  having 
procured  the  Insurance  with  knowledge  of 
false  statements.  It  was  argued  by  the  com- 
pany that  the  answer  of  infancy  was  a  privi- 
lege personal  to  him,  and  could  not  be  taken 
advantage  of  by  anyone  else.  The  court  said: 
"Undoubtedly  this  is  a  general  rule^  bnt  its 
chief  application  Is  for  the  protection  of  the 
Infant  in  cases  where  an  adult  seeks  to  avoid  a 
contract  upon  that  ground,  when  the  cc^ntract 
has  not  been  dlsaflirmed  by  the  Infant.  To  ap- 
ply the  rule  in  tills  case  would  amount  to  hold- 
ing the  contract  good  during  the  minority  of 
the  Infant,  because,  the  policy  being  on  his  life, 
no  suit  could  be  brought  upon  it  until  after  his 
death." 

In  PiPPEN  V.  Mutual  Ben.  L.  Ins.  Ca  it  was 
held  that  an  administrator  of  an  infant  who 
had  Insured  and  surrendered  the  policy  to  the 
company  could  not  claim  that  the  surrender 
was  a  voidable  contract,  and  set  aside  the  dis- 
affirmance of  the  infant,  holding  that  the  dis- 
affirmance rendered  the  policy  void  ab  initio. 

In  Johnson  v.  Northwestern  Mut.  L.  Ins.  Co. 
56  Minn.  372,  26  L.  R.  A.  189,  59  N.  W.  992, 
Overruling  56  Minn.  365,  26  L.  A.  A.  187,  67 
N.  W.  934,  where  an  infant  attempted  to  dis- 
affirm the  contract  on  becoming  of  age,  it  was 
held  that  a  policy  of  Insurance  in  an  insurance 
company.  In  the  absence  of  fraud,  was  a  rea- 
sonable contract  for  an  Infant  to  make;  but, 
as  this  policy  provided  for  a  surrender,  the 
Infant,  on  arriving  at  majority,  could  maintain 
an  action  for  the  surrender  value  of  the  policy. 

And,  where  a  minor  effected  insurance  on 
his  own  life  for  the  use  of  his  father,  and  died 
after  an  illness  of  four  months,  aged  twenty- 


1903. 


O'RouRKE  V.  JoiiH  Hancock  Mut.  L.  Inb.  Co. 


491 


Messrs,  Doran  ft  Flanagan,  for  defend- 
ant: 

Watson  merely  had  a  right  to  solicit  ap- 
plications and  to  collect  money.  This  de- 
fendant is  not  affected  by  verbal  communi- 
cations made  to  such  an  agent. 

Reed  v.  Equitable  F.  d  M.  Ins.  Co.  17  R. 
I.  785,  18  L.  R.  A.  496,  24  Atl.  833. 

Where  there  was  a  copy  of  the  applica- 
tion on  the  back  of  the  policy,  showing  that 
false  answers  had  been  given,  it  was  the 
duty  of  the  insured  or  beneficiary  to  notify 
the  company,  and  it  could  not  hold  the  pol- 
icy after  such  notice  without  becoming  a 
party  to  the  fraud. 

A'eio  York  L.  Ins.  Co.  v.  Fletcher,  117  U. 
S.  519,  29  L.  ed.  934,  6  Sup.  Ct.  Rep.  837. 

This  contract  of  defendant  was  miide  with 
plaintiff,  an  adult. 

Maiy  A.  O'Rourke  warrants  the  state- 
ments, or,  by  accepting  the  policy,  she  agrees 
that  if  they  are  not  true  she  is  not  entitled 
to  collect.  She  cannot  get  away  from  the 
effect  of  her  adoption  of  the  statements  by 
any  reference  to  the  infancy  of  the  per- 
son whose  statements  she  adopted.  Her 
situation  is  the  same  as  th6ugh  she  signed 
the  application. 

Prudential  Ins.  Co.  v.  Fredericks,  41  111. 
App.  419;  Armour  v.  Transatlantic  F.  Ins. 
Co.  90  N.  Y.  460;  Cooper  v.  Farmers'  Mut. 
F.  Ins.  Co.  50  Pa.  299,  88  Am.  Dec.  544; 
Vose  V.  Eagle  Life  d  Health  Ins.  Co.  6  Cush. 
42:  Commonwealth  Mut.  F.  Ins.  Co.  v. 
Huntzinger,  98  Pa.  41;  2  Beach,  Modem 
Law  of  Contracts,  §  1346. 

If  the  application  is  annulled  the  policy 
is  annulled. 


New  York  L,  Ins.  Co.  v.  Fletcher,  117  U. 
S.  519,  29  L.  ed.  934,  6  Sup.  Ot.  Rep.  837. 

As  against  the  plaintiff,  and  for  the  pur- 
poses of  this  suit,  the  warranty  in  the  ap- 
plication made  by  the  infant  is  valid,  be- 
cause an  infant's  contracts  are  only  void- 
able and  are  good  until  disaffirmed,  and  the 
right  to  disaffirm  is  a  right  personal  to  the 
infant  himself,  or  to  his  personal  represen- 
tatives or  privies  in  the  contract  or  estate 
involved. 

2  Beach,  Modem  Law  of  *  Contracts,  § 
1346;  Roberts  v.  Wiggin,  1  N.  H.  73,  8 
Am.  Dec.  38 ;  Mansfield  v.  Cordon,  144  Mass. 
168,  10  N.  E.  773;  Union  Cent.  L.  Ins.  Co. 
V.  Hilliard,  63  Ohio  St.  478,  53  L.  R.  A.  462, 
59  N.  E.  230. 

Whether  the  infant's  warranty  is  good  or 
not,  if  the  application  contained  no  warran- 
ty the  condi€lon  remains  in  the  policy.  The 
promise  on  which  plaintiff  sues,  on  its  face 
provides  that  it  shall  be  void  if  any  of  the 
answers  are  untrue. 

An  infant  may  validly  contract  as  agent, 
act  as  trustee,  or  execute  a  power. 

Talbot  V.  Bowen,  1  A.  K.  Marsh.  436,  10 
Am.  Dec.  747;  Sheldon  v.  Newton,  3  Ohio 
St  494. 

^  Insurance  upon  the  life  of  an  infant,  is- 
sued upon  an  application  made  by  him,  is 
liot  a  nullity,  but  valid  and  binding  upon 
both  infant  and  company  until  disaffirmed 
by  the  minor. 

Union  Cent.  L.  Ins.  Co.  v.  Billiard,  63 
Ohio  St.  478,  63  L.  R.  A.  462,  69  N.  E.  230; 
Roddey  v.  Talbot,  115  N.  C.  287,  20  S,  E. 
375;  Chicago  Mut.  L.  Indemnity  Asso.  v. 
Hunt,  127  111.  257,  2  L.  R.  A.  549,  20  N. 
E.  66. 


one  years  and  one  month,  it  was  held  that  the 
father  was  entitled  to  the  services  of  his  son 
antll  he  attained  his  majority,  and  after  that 
a^  this  son,  in  case  of  indigence  of  his  father, 
might  be  compelled  to  aid  in  his  support.  It 
ifras  also  held  that  the  father  had  an  insurable 
interest  In  the  life  of  this  son,  and  he,  being 
also  the  executor  of  the  insured,  was  entitled 
to  recover.  The  policies  were  In  terms  pay- 
able to  the  executors  or  administrators  of  the 
insured  for  the  use  of  P.  G.  and  his  father. 
The  Insured  having  named  his  father  as  exec- 
utor of  his  will,  the  father  was  held  entitled 
to  recover  the  money  in  that  capacity.  Grat- 
tan  V.  National  L.  Ins.  Co.  15  Hun,  74. 

A  minor  signed  an  application  for  Insurance 
on  his  life,  and  his  father  gave  a  note  for  the 
flrst  premium  on  the  condition  that  the  policy 
was  to  be  payable  to  the  father  and  his  heirs. 
The  policy  was  made  payable  to  the  father  and 
after  his  death  to  the  son,  and  no  objection 
was  made  until  after  the  maturity  of  the  note. 
It  was  held  that  the  failure  of  the  maker  of 
the  note  to  object  within  a  reasonable  time 
after  knowledge  was  a  waiver,  and  that  the 
beneflt  of  the  policy  for  a  year  was  a  part  con- 
sideration, and  the  father  was  liable  on  the 
note.  Roddey  v.  Talbot,  115  N.  C.  287,  20  S. 
E.  375.  In  this  case  the  court  does  not  dls- 
cnsB  the  question  of  the  validity  of  a  policy 
on  an  infant  except  as  stated,  the  defense  being 
that  the  maker  of  the  note  never  received  the 
pcrilcy  at  all,  and  the  policy  as  written  was 
not  the  kind  contracted  for. 

An  Infant  was  insured,  the  policy  being  pay- 
able to  his  executors  or  administrators.  He 
executed  an  instrument  authorising  the  com- 
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pany  to  pay  the  beneflt  to  his  aunt  In  case  he 
died  first,  and  he  died  before  reaching  majority. 
It  was  held  that  the  right  of  the  aunt  to  re- 
cover was  not  affected  by  his  infancy,  and  that 
the  assignment  by  him  was  valid,  although  she 
had  no  Insurable  interest  In  his  life.  It  was 
further  held  that  while  the  Infant  might  have 
disaffirmed  the  policy  on  reaching  majority,  yet 
the  insurance  company  could  not  avail  Itself 
of  that  fact  as  a  defense  against  the  person 
who  was  authorized  by  the  Insured  to  receive 
the  money,  and  to  give  a  complete  release  and 
discharge  for  the  same.  Grogan  v.  United 
States  Industrial  Ins.  Co.  00  Hun,  521,  86  N. 
Y.  Supp.  C87. 

See  also  next  subdivision  for  other  cases  In 
which  Infants  have  taken  life  Insurance,  where 
this  was  done  to  secure  creditors. 

II.  Insurance  to  secure  creditors. 

There  are  but  few  cases  on  this  question, 
and  these  seem  to  sustain  the  validity  of  a  pol- 
icy Issued  to  a  minor  and  assigned  by  him  as 
security  for  debts.  The  reasoning  in  the  North 
Carolina  case  Is  to  the  effect  that  if  the  ad- 
ministrator of  an  infant  could  claim  that  the 
assignment  was  void,  and  take  the  proceeds, 
it  would  be  a  premium  on  the  spendthrift,  who 
ran  into  debt  and  then  obtained  the  security 
for  the  same  for  his  estate  without  any  pay- 
ment being  made.  In  the  Ohio  case  the  policy 
then  held  by  the  insurance  company  as  col- 
lateral for  a  mortgage  of  another  was  attacked 
by  a  lien  holder  claiming  that  It  was  void. 
The  Infant  had  arrived  at  age,  and  had  not 
dlsafRrmed  the  contract,  and  was  not  a  partj 
32 
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It  passes  our  comprehension  how  this 
plaintiff  can  be  allowed  to  affirm  and  set  up 
the  application,  as  she  must  by  suing  upon 
the  policy  issued  upon  it,  and  then  claim  the 
annulment  of  the  condition  in  the  policy  on 
the  ground  that  the  application  was  void, 
and  especially,  considering  that  the  appli- 
cation was  executed  by  her  son  in  her  pres- 
ence. 

If  the  application  was  avoided  it  would 
seem  to  be  a  necessary  consequence  that  the 
policy  itself  was  also  avoided. 

New  York  L.  Ins.  Go,  v.  Fletcher,  117  U. 
S.  519.  29  L.  ed.  034,  6  Sup.  Gt.  Kep.  837; 
Richardson  v.  Maine  Ins.  Co.  46  Me.  394, 
74  Am.  Dec.  459;  Prudential  Ins.  Co.  v. 
Fredericks,  41  III.  App.  419;  i^  Olohe  Mut. 
Ben.  Asso.  63  Hun,  263,  17  N.  Y.  Supp.  852; 
McQuitty  V.  Continental  L.  Ins.  Co.  16  R. 
I.  573,  10  Atl.  635. 

On  petition  for  rehearing. 

The  opinion  establishes  the  law  now  in 
Rhode  Island  to  be  that  a  company  may  not 
rely  upon  the  applicant's  answer  to  the 
question,  whether  he  had  been  rejected ;  that 
if  this  question  is  asked,  an  applicant  who 


has  been  rejected  may  with  impunity  falsely 
deny  rejection. 

The  weight  of  authority  is  against  the 
doctrine  expressed  in  this  part  of  the  opin- 
ion. 

Mr.  Irrlns  Champlin  for  plaintiff. 

Stiness,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  on  a  policy  of  life  in- 
surance, in  which  the  plaintiff  is  the  bene- 
ficiary, upon  the  life  of  her  son,  a  boy  fif- 
teen years  old  when  the  policy  was  issued. 
The  defense  is  that  the  application  con- 
tained false  answers  to  questions  which  are 
made  warranties  by  the  terms  of  the  policy. 
To  the  question,  "Has  this  company  ever  re- 
fused to  issue  a  policy  on  this  life  T"  the 
answer  was,  "No."  The  plaintiff  admits  in 
her  testimony  that  she  knew  that  the  boy 
had  been  previously  rejected  by  this  com- 
pany, and  says  that  she  and  her  husband 
so  stated  to  tne  agent  who  took  the  applica- 
tion and  wrote  in  the  answers,  but  that  she 
did  not  know  what  he  wrote.  A  question 
and  answer  of  the  same  import  is  repeated 
on  the  back  of  the  application  in  the  state- 


to  the  action.  It  was  held  that  it  could  not 
be  attacked  collaterally.  An  English  case  holds 
the  policy  void  where  a  gambling  debt  wti\ 
secured. 

A  mortgagor  obtained  a  loan  of  $12,500, 
from  an  Insurance  company,  secured  by  a  mort- 
gage. He  also  gave  another  mortgage  on  the 
same  land  to  secure  four  notes  of  |532  each. 
These  were  for  advance  premium  notes  on  a 
policy  issued  on  a  minor's  life  and  assigned  by 
him  to  the  insurance  company  as  collateral  for 
the  mortgage  notes.  The  administrator  of  the 
mortgagor  held  another  mortgage  on  the  same 
land,  and  claimed  that  the  mortgage  of  the  in- 
surance company  was  usurious,  and  that  the 
policy  was  void  by  reason  of  infancy.  The 
court  held  that  it  was  not  usurious,  and  that 
it  would  not  be  adjudged  void,  the  infant,  hav- 
ing reached  majority,  not  having  elected  to 
repudiate  the  same,  and  not  being  a  party  to 
this  action.  Union  Cent.  L.  Ins.  Co.  v.  Hil- 
liard,  63  Ohio  St.  478,  53  L.  R.  A.  462,  59  N. 
E.  230.  The  court  said:  **In  the  present 
case  the  record  does  not  show  that  the  insured 
has  elected  to  avoid  the  contract,  although  it 
does  show  that  he  has  long  since  reached  his 
majority.  Nor  is  he  a  party  in  the  case,  and 
his  rights  in  the  matter,  whatever  they  may  l)e, 
cannot  be  adjudicated  here.  ...  It  does 
appear  to  worlc  a  hardship  as  it  has  turned 
out.  But  had  the  young  man  died  .soon  after 
the  issuing  of  the  policy,  or  during  the  time 
for  which  the  premiums  had  been  paid,  the 
apparent  hardship  would  have  been  on  the 
other  party.  It  was  held  by  a  fast  bargain, 
and  would  have  been  compelled  to  pay,  for  no 
court  would  have  listened  to  a  defense  by  the 
company,  had  such  been  interposed,  based  on 
the  ground  here  urged  by  defendants  in  error, 
viz.,  the  Inability  of  the  minor  to  make  a 
binding  contract." 

In  Rivers  v.  Gregg,  5  Rich.  Eq.  274,  an  infant 
married  at  eighteen  and  died  at  twenty,  and 
•luring  that  time,  through  extravagance,  wasted 
a  large  amount  of  money.  In  an  action  to  set- 
tle the  estate,  the  administrator  claimed  the 
proceeds  of  policies  effected  on  the  infant's  life 
by  creditors  who  had. sold  him  a  large  amount 
of  goods.  The  insurance  was  paid  to  the  cred- 
itors under  an  agreement  that  it  was  to  be  held 
57  L.  R.  A, 


subject  to  the  order  of  the  court.  It  was  held 
that  the  creditors,  having  negotiated  the  poli- 
cies at  their  own  expense  and  for  their  own 
benefit  and  security,  were  fairly  entitled  to 
have  the  net  proceeds  applied  as  payments 
upon  their  claim  against  the  intestate.  The 
court  said :  "A  third  party,  who  Is  sui  juris, 
may  become  bound  for  the  debt  of  an  infant, 
though  the  infant  should  be  discharged.  And 
[  apprehend  it  would  make  no  difference 
whether  the  third  party  were  a  corporation  or 
a  natural  person.  If  the  creditor  of  an  infant, 
for  a  consideration  paid  by  himself,  obtains  a 
guaranty  of  the  Infant's  debts  from  a  third 
party,  I  see  no  reason  why  such  third  party 
bhould  not  be  bound,  nor  why  the  creditor 
should  not  have  the  benefit  of  his  bargain. 
This  I  think  is  the  true  nature  of  the  transac- 
tion. The  infant  certainly  is  not^  entitled  to 
the  funds  thence  arising.  This  would  be  to 
give  him  Che  whole  of  the  creditor's  goods,  on 
the  plea  of  infancy,  and,  as  a  premium  on  the 
plea,  the  whole  proceeds  of  the  policies.'* 
These  policies  were  negotiated  in  the  name  of 
the  minor  and  assigned  to  his  creditors  by  him. 
But  the  holder  of  a  note  given  by  an  infant 
for  money  won  at  play  was  held  to  have  no 
Insurable  Interest  in  the  minor's  life.  Dwyer 
V.  Edie,  2  Park,  Marine  Ins.  914.  In  this 
case  an  action  was  brought  on  a  policy  on  the 
life  of  James  Russell  from  the  1st  of  June, 
1784,  to  the  Ist  of  June,  1785.  Russell  was 
warranted  in  good  health,  and  by  a  memoran- 
dum at  the  foot  of  the  policy  it  was  declared 
that  it  was  Intended  to  eover  the  sum  of 
£5,000  due  from  Russell  to  the  plaintiff,  for 
which  he  had  given  his  note  payable  In  one 
year  from  the  14th  of  May,  1784.  Two  ob- 
jections were  made  on  the  part  of  the  defend- 
ant:  (1)  That  part  of  the  consideration  for 
the  note  was  money  won  at  ]>lay ;  (2)  that 
Russell  at  the  time  he  gave  the  note  was  an  in- 
fant. Mr.  Justice  Buller  nonsuited  the  plain- 
tiff upon  the  ground  that  part  of  the  consid- 
eration of  the  note  was  for  a  gaming  transac- 
tion ;  and  therefore  there  was  a  want  of  in- 
terest In  the  plaintiff.  But,  as  to  the  other 
objection  on  account  of  Infancy,  it  was  held 
that  the  interest  must  be  contingent,  for  Rus- 
sell might  or  might  not  avoid  his  note;   and 
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ment  to  the  medical  examiner.  Another 
question,  "When  did  you  last  consult  a  doc- 
tor, and  for  what?"  was  answered,  ^*Two 
years  .  ago;  bronchitis;  not  predisposed." 
Another  question,  asking  if  the  boy  had 
ever  had  any  serious  illness  from  either  one 
of  fifteen  diseases  named,  including  rheu- 
matism, was  answered,  "No."  A  previous 
application  had  an  answer  that  the  ooy  had 
consulted  a  doctor  for  rheumatism  in  Janu- 
ary, 1893.  The  case  was  tried  to  a  jury,  and 
a  verdict  was  rendered  in  favor  of  the  plain- 
tiff for  the  sum  of  $243.40,  the  amount 
claimed,  and  the  defendant  petitions  for  a 
new  trial,  upon  the  grounds  that  the  ver- 
dict was  against  the  evidence,  and  that 
there  were  errors  of  law  in  rulings  at  the 
trial. 

The  first,  third,  fifth,  and  sixth  excep- 
tions were  to  the  admission  of  testimony  by 
the  plaintiff  that  at  the  time  of  tiiis  appli- 
cation the  defendant's  agent  was  told  that 
the  applicant  had  been  previously  rejected 
by  this  company,  and  as  to  the  powers  of 
the  agent.  Taken  by  themselves,  the  rul- 
ings were  erroneous.  In  Reed  v.  Equitable 
F,  d  M,  Ins.  Co.  17  R.  I.  785,  18  L.  R.  A. 
49G,  24  Atl.  833,  this  court  adhered  to  the 


rule,  recognized  in  this  state  since  Wilson 
V.  Conway  F.  Ina.  Co.  (1856)  4  R.  I.  141, 
that  an  agent  in  simply  procuring  insurance 
is  the  agent  of  the  applicant',  and  not  of  the 
company,  in  drawing  the  application,  and 
that  the  applicant  is  responsible  for  his 
mistakes  and  false  answers.  See  also  Bryan 
V.  National  Life  Ina.  Aaao.  21  R.  I.  140,  42 
Atl.  613.  Testimony  of  what  was  stated  to 
or  by  the  solicitor  was  therefore  immaterial. 
The  effect  of  these  rulings  will  be  consid- 
ered later. 

The  second  exception  related  only  to  the 
form  of  a  question  claimed  to  be  leading, 
which  is  not  important. 

The  fourth  exception  was  to  the  refusal 
of  the  trial  judge  to  direct  a  verdict  for  the 
defendant,  because  of  failure  to  prove  the 
warranties  embraced  in  the  questions  and 
answers  stated  above.  It  was  held  in 
Sweeney  v.  Metropolitan  L.  Ins.  Co.  10  R. 
I.  171,  38  L.  R.  A.  297,  36  Atl.  9,  that  such 
answers  are  warranties,  which  must  be 
proved  by  the  plaintiff,  but  which,  for  con- 
venience of  trial,  may  stand  on  presumption 
or  prima  facie  evidence  until  contradicted, 
like  the  signature  and  consideration  of  a 
promissory  note.    There  was,  however,  tes- 


he  doubted  much  whether,  till  so  avoided,  the 
note  must  not  be  taken  against  a  third  person 
to  be  the  note  of  an  adult,  for  the  maker  of 
the  note  only  could  take  the  objection.* 

III.  PoUolea  taken  out  by  othera  on  infanfa 
life. 

In  policies  taken  on  the  life  of  an  Infant 
for  the  benefit  of  another  the  question  involved 
usually  is:  Had  the  beneficiary  sufficient  In- 
terest in  the  Infant's  life?  Where  this  is  the 
chief  question  the  subject  of  the  propriety  of 
insuring  the  lives  of  minors  is  seldom  dls- 
caased.  A  New  York  statute  authorizes  a  per- 
son liable  for  the  support  of  an  infant  to  take 
out  Insurance  on  his  life  in  a  limited  amount. 
Bat  this  Is  held  not  to  limit  the  number  of  i>oll- 
cles.  A  Canada  statute  also  recognizes  the 
right  of  parents  to  take  out  insurance  on  the 
lives  of  their  children.  The  qaestion  of  insur- 
ing Infants'  lives  was  discussed  and  discour- 
aged In  Prudential  Ins.  Co.  v.  Jenkins,  15  Ind. 
App.  297,  43  N.  E.  1056,  holding  a  policy  void 
lor  want  of  Interest  in  the  life  of  a  nephew. 
In  that  case  the  insured  had  no  knowledge  of 
the  Insarance,  and  had  been  exposed  to  diph- 
theria. It  may  be  said  that,  In  the  absence  of 
a  restrictive  statute,  insurance  on  infants*  lives 
for  the  benefit  of  persons  having  an  insurable 
Interest  therein  will  be  sustained.  The  policy 
of  SDch  insurance  Is  very  questionable,  as  It 
opens  up  an  avenue  to  the  neglect  of  the  lives 
of  tho»  of  tender  years,  and  possibly  may  lead 
to  murder. 

In  the  following  cases  it  was  held  that  poli- 
cies w«*re  valid : 

A  father  who  effected  Insurance  on  the  life 
of  a  minor  son  who  was  about  proceeding  to 
California,  and  to  whom  he  bad  made  large 
advancea  was  held  to  have  a  pecuniary  inter- 
est in  the  life  of  his  son,  and  the  Insurance 
was  held  valid.  Mitchell  v.  Union  L.  Ins.  Co. 
45  Me.  104,  71  Am.  Dec.  529.  In  this  case  the 
court  said:  "The  father  Is  entitled  to  the 
earnings  of  his  minor  child,  and  may  main- 
tain an  action  for  their  recovery.  If  the  child 
be  injured,  he  Is  entitled  to  an  action  per  quod 
'trrvitium  amtait.  He  has  a  pecuniary  inter- 
est in  the  life  of  a  minor  child,  which  tLe  law 
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will  protect  and  enforce.  An  Insurance,  there- 
fore, on  the  life  of  such  child  is  not  within  the 
rule  of  law  by  which  wager  policies  are  declared 
void." 

And  where  a  father  assented  to  his  minor 
son's  entering  the  employ  of  a  trading  company, 
and  relinquished  any  claim  to  his  services  so 
far  as  said  company  was  concerned,  and  fur- 
nished an  outfit  out  of  his  boy's  former  earn- 
ings, and  effected  an  Insurance  on  his  life, — ^It 
was  held  that  the  father  had  an  Insurable  in- 
terest in  his  life.  Loomis  v.  Eagle  Life  ft 
Health  Ins.  Co.  6  Gray,  396.  The  court  said 
that  In  this  case  the  assured  had  a  direct  and 
pecuniary  interest  In  the  life  of  his  son.  "But, 
upon  broader  and  larger  grounds,  we  are  of 
opinion  that.  Independently  of  the  fact  that 
the  son  was  a  minor,  and  the  assured  had  a 
pecuniary  Interest  In  his  earnings,  the  assured 
had  an  Insurable  Interest  suflEIclent  to  maintain 
this  action." 

In  McCoy  v.  Metropolitan  L.  Ins.  Co.  183 
Mass.  82,  a  policy  was  Issued  to  a  mother  on 
the  lives  of  three  of  her  children.  One  of  the 
children  was  sick  at  that  time,  and  an  action 
was  brought  on  the  policy.  A  count  In  the  dec- 
laration also  claimed  for  money  had  and  re- 
ceived. The  defense  was  misrepresentations 
in  the  application  as  to  the  health  of  the  child. 
The  plaintiff  claimed  that  these  had  been  In- 
serted by  the  agent,  and  that  she  had  given 
him  true  statements.  But  It  was  held  that  if 
so  they  were  part  of  the  contract,  and  It  could 
not  be  proved  by  oral  evidence  that  the  com- 
pany knew  the  representations  were  untrue. 
It  was  further  held  that,  as  the  question  of  re- 
covery of  premiums  was  not  made  In  the  trial. 
It  would  not  be  heard  on  appeal.  The  case 
does  not  show  that  the  Insured  were  minors, 
but  It  is  evident  from  the  language  used  that 
they  were. 

And  in  Anderson  v.  John  Hancock  Mut.  L. 
Ins.  Co.  27  N.  Y.  8.  R.  275,  7  N.  Y.  Supp.  601, 
a  policy  had  been  taken  out  by  a  mother  for 
her  benefit  on  the  life  of  her  chi*d.  A  col- 
lector was  accustomed  to  call  for  weekly  pre- 
miums, but  failed  to  call  for  several  weeka 
The  mother  applied  at  the  office  for  reinstate- 
ment, and  signed  a  naper.    At  the  trial  she 
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tixnonj  that  the  answers  were  true,  except 
as  to  rheumatism  and  the  previous  rejec- 
tion, which  will  be  considered  under  the 
seventh  and  eighth  exceptions. 

The  seventh  exception  relates  to  an  alleged 
statement  by  the  solicitor  that  the  former 
rejection  was  an  immaterial  matter,  which 
statement,  if  made,  would  bind  the  com- 
pany. It  does  not  appear  from  the  charge 
that  the  judge  so  ruled,  but,  inasmuch  as 
the  jury  were  allowed  to  consider  the  fact 
whether  the  agent  made  the  statement,  the 
exception  is  applicable.  The  solicitor  in 
makmg  the  application,  being,  as  we  have 
said,  the  agent  of  the  insured,  would  not 
bind  the  company  by  his  statements.  But 
another  question  is  presented  which  renders 
this  question  of  fact  of  what  the  agent  said 
quite  unimportant.  The  previous  applica- 
tion was  in  the  hands  of  the  company.  The 
rejection  of  it  was  by  the  defendant  itself. 
Tbe  purpose  of  warranties  in  a  policy  is 
not  to  set  a  trap  for  applicants,  but  to  in- 
form .  the  company  about  important  facts 
upon  which  the  contract  is  based.  When, 
therefore,  a  company  is  in  actual  possession 
of  knowledge  of  a  fact,  and  by  tumine  to  its 
own  record  can  assure  itself  better  than  by 


the  imperfect  memory  of  an  applicant^  it  is 
a  perversion  of  the  purpose  of  a  warranty 
to  allow  it  to  avoid  a  contract.  It  is  evi- 
dent injustice  for  one  party  to  allow  an- 
other to  enter  into  a  contract  which  the  for- 
mer knows,  or  is  bound  to  know,  is  invalid. 
As  stated  in  Reed  v.  Equitable  P.  d  M.  Ins, 
Co,  17  R.  I.  785,  18  L.  R.  A.  496,  24  Atl. 
833,  it  is  taking  advantage  of  one's  wrong. 
See  also  Oreene  v.  Equitable  F.  d  M,  Ine, 
Co.  11  R.  I.  434. 

The  defendant  argues  that  it  is  unreason- 
able to  hold  that  a  company  is  bound  to 
have  present  knowledge  of  all  that  appears 
on  its  previous  files.  To  this  suggestion  at 
the  trial  the  judge  asked  the  pertinent  ques- 
tion: "Any  more  so  than  it  was  to  ascer- 
tain that  fact  just  after  the  boy  died  ?  They 
have  taken  the  money.  Now,  just  as  soon 
as  the  boy  died,  and  the  beneficiary  asks  to 
be  paid, then  their  records  are  looked  up; 
then  they  saved  the  record."  The  company 
had  exactly  the  same  information  in  its  pos- 
session at  the  time  the  contract  was  made 
that  it  has  now.  If  it  is  available  at  one 
time,  it  ought  to  be  imputable  at  the  other. 
But  it  is  said  that  the  company  cannot  be 
supposed  to  know  that  it  is  the  same  per- 


dalmed  that  when  she  signed  the  paper  she 
was  ignorant  of  Its  contents,  and  that  there 
was  no  inquiry  made  of  her  as  to  whether  the 
child  was  sick.  The  paper  stated  that  the 
child  was  well  at  the  time  of  the  reinstatement 
of  the  policy.  The  court  left  It  to  the  Jury  to 
decide  whether  the  plaintiff  was  guilty  of  fraud 
or  misrepresentation,  and  they  found  a  ver- 
dict for  plaintiff.  No  discussion  appears  in 
the  case  as  to  the  right  to  Insure  Infants. 

In  Hilllard  v.  Sanford,  4  Ohio  N.  P.  363,  6 
Ohio  Dec.  449,  where  Insurance  was  issued  on 
the  life  of  a  minor,  it  was  held  that  a  grand- 
father has  an  insurable  Interest  in  the  life  of 
his  grandchild,  because  the  relationship  is  such 
that  It  will  support — as  a  good  consideration 
for — a  gift,  or  a  deed,  or  a  grant. 

And  in  an  action  to  recover  the  amount  of 
a  policy  of  insurance  upon  the  life  of  a  child 
ten  years  of  age,  the  plaintiff's  step  sister,  evi- 
dence was  given  of  a  promise  made  by  the  plain- 
tiff to  the  mother  of  the  child  to  take  care  of 
her  and  help  maintain  her.  No  objection  was 
made  on  behair  of  defendants  that  the  plain- 
tiff had  not  in  fact  Incurred  any  expenditure 
in  respect  of  the  child.  It  was  held  that  the 
plaintiff  had  an  insurable  Interest  In  the  child's 
life,  and  was  entitled,  in  the  absence  of  any 
objection  as  to  the  amount  in  fact  expended 
by  her.  to  recover  the  amount  of  the  policy. 
Barnes  v.  London,  E.  &  G.  L.  Ins.  Co.  [1892] 
1  Q.  B.  864. 

In  Valley  Mut.  Life  Asso.  v.  Teewalt,  79  Va. 
421,  it  was  said :  "It  is  now  well  settled  that 
a  father  has  an  Insurable  interest  in  the  life 
of  his  child,  whether  a  minor  or  of  full  age,  and 
the  child  in  the  life  of  his  father.** 

In  O'Rourke  v.  John  Hancock  Mut.  L.  Ins. 
Co.  10  Misc.  405,  81  N.  Y.  Supp.  180,  In  an 
action  on  a  policy  where  the  defense  was  that 
It  was  in  contravention  of  N.  Y.  Laws  1892, 
chap.  690,  I  65,  providing  that  a  person  liable 
for  the  support  of  a  child  of  the  age  of  one 
year  and  upwards  may  take  out  a  yearly  re- 
newable term  policy  of  insurance  thereon,  not 
exceeding  the  sums  specified  in  the  following 
table  *'  .  .  .  between  the  ages  of  one  and 
two  years,  |80,*' — ^it  was  held  that  this  statute, 
in  so  far  as  It  limits  the  amount  of  insurance 
67L.B.A. 


to  be  carried,  is  In  derogation  of  the  rights 
of  a  parent  at  common  law  to  effect  Insurance 
upon  the  life  of  a  minor  child,  and  is  therefore 
to  be  given  that  strict  construction  which  must 
obtain  In  the  case  of  such  an  enactment.  It 
was  further  held  that  such  statute  did  not  pro- 
hibit making  more  than  one  such  contract,  and 
that  a  policy  taken  upon  the  life  of  a  child,  by 
virtue  of  its  provisions,  cannot  exceed  the  sums 
specified  in  the  schedule  set  forth,  and  that  a 
later  statute  (Laws  1893.  chap.  175),  clothed 
the  mother  with  the  powers,  rights,  and  duties 
with  regard  to  her  children  equal  to  those  of 
her  husband. 

In  Metropolitan  L.  Ins.  Co.  v.  Bowser,  20 
Ind.  App.  557,  50  N.  E.  86,  where  a  mother  In- 
sured the  life  of  her  minor  daughter  and  others 
without  their  knowledge,  and  brought  nn  ac- 
tion to  recover  the  premiums,  it  was  held  that, 
in  the  absence  of  any  evidence  showing  that 
such  policies  were  void,  she  could  not  recover 
the  premiums  paid. 

An  infant  was  Insured,  the  policy  being  pay- 
able to  the  beneficiary  as  provided  In  the  ai>- 
pllcation,  but  the  application  named  no  benefi- 
ciary. On  the  bill  of  interpleader  the  fund 
was  claimed  by  the  executor  of  the  step  mother 
of  the  insured,  the  latter  being  a  child  eight 
years  of  age  when  the  policy  was  Issued,  and 
the  fund  was  also  claimed  by  the  husband  and 
administrator  of  the  insured.  It  was  held 
that  the  step  mother  was  the  contracting  party, 
the  application  being  made  by  her.  The  evi- 
dence showed  that  the  insured  paid  the  pre- 
miums in  part  after  her  marriage.  It  was 
held  that  the  fact  that  the  step  daughter  was 
the  person  insured  raised  no  implication  in  her 
favor  as  beneficiary  when  the  contract  was 
not  made  by  her  and  did  not  run  to  her  benefit 
by  its  terms,  and  that  the  fund  was  payable 
to  the  executor  of  the  step  mother.  John  Han- 
cock Mut.  L.  Ins.  Co.  V.  Lawder,  22  R.  I.  416, 
48  Atl.  888. 

In  Weber  v.  Metropolitan  L.  Ins.  Co.  172 
Pa.  Ill,  83  Atl.  712,  the  policy  was  issued  to 
an  aunt  on  the  life  of  her  nephew,  who  was  a 
minor  nineteen  years  of  age  and  living  with 
the  plaintiff,  who  was  his  aunt  and  stood  as  to 
him  in  looo  parentis.     In  an  action  on  the  pol- 
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son,  even  thougli  the  name  may  be  the  same. 
While  this  might  be  so  in  some  cases,  we 
do  not  see  that  there  would  be  any  uncer- 
tainty in  this  case,  because  the  applications 
identify  the  same  applicant  by  date  of  birth, 
age,  town,  occupation,  and  parents'  names. 
T^ere  was  ample  opportunity  for  examina- 
tion, as  the  application  was  dated  July  22, 
1896;  the  medical  examination  was  August 
22,  1896;  it  is  stamped,  doubtless  by  the 
company,  September  2,  1896;  and  the  pol- 
icy was  not  issued  until  September  9,  1896. 
In  Jerrett  v.  John  Hancock  Mui,  L.  Ins. 
Co.  18  R.  I.  754,  30  Atl.  793,  there  had  been 
a  previous  rejection,  but  the  policy  was  held 
to  be  invalid  because  neither  application 
stated  the  fact,  called  for  by  a  question, 
that  a  sister  of  the  assured  had  died  of  con- 
Bumption.  This  was  a  fact  that  the  com- 
pany could  not  be  held  to  know,  and  hence 
the  case  was  essentially  different  from  the 
caae  at  bar.  The  answer  about  rheumatism 
stands  in  a  somewhat  different  relation. 
The  first  application  was  dated  March  3, 
1893,  and  it  stated  that  the  boy  had  con- 
sulted a  physician  for  about  four  attacks 
of  rheumatism  in  January.  The  com- 
pany had  no  possible  knowledge  from  this 


that  he  had  rheumatism,  and  may  have  re- 
lied upon  the  denial  of  it  in  the  present  ap- 
plication as  showing  that  his  trouble  which 
he  thought  to  be,  turned  out  not  to  be, 
rheumatism.  The  evidence  of  the  plaintiff 
was  that  he  had  rheumatism.  This  might 
have  been  after  the  first  application,  and  so 
outside  of  any  implied  notice.  Up  to  this 
point  we  find  no  ground  for  a  new  trial, 
because  the  statements  to  the  solicitor  did 
not  prejudice  the  defendant,  by  reason  of 
the  knowledge  of  the  facts  imputed  to  it  in 
its  previous  rejection  of  the  applicant. 

The  answer  about  rheumatism  is  included 
in  the  general  ground  of  defense  raised  by 
the  eighth  exception,  which  is  to  the  refusal 
of  the  court  to  charge  as  follows:  "If  the 
boy  did  sign  an  application  containing  a 
material  untrue  statement,  the  beneficiary 
is  bound,  and  the  policy  is  void."  The  de- 
fendant had  notice  from  the  application  it- 
self that  it  was  dealing  with  a  minor  and 
taking  his  warranties.  The  question,  there- 
fore, IS  whether  an  infant  is  bound  by  his 
warranties  in  a  contract  of  insurance.  In 
considering  it  we  have  not  the  advantage  of 
weighing  the  reasons  given  in  previous  de- 
cisions, for  we  have  been  unable  to  find  a 


icy  the  defense  was  misrepresentation  and 
breach  of  warranty,  and  a  verdict  was  had  for 
plaintiff.  On  appeal  the  Judgment  was  af- 
firmed on  a  division  of  opinion.  The  case  does 
not  construe  the  question  of  infancy. 

Under  55  Vict.  chap.  39,  |  35,  snbsec.  5,  Ont. 
1S02,  providing  that  in  respect  of  all  Insurance 
effected  on  the  life  of  a  person  under  twenty- 
one  years  of  age,  when  such  Insurance  has  been 
effected  by  a  parent  on  the  life  of  a  child,  such 
insurance  shall  not  be  deemed  to  be  invalid  by 
reason  only  of  the  parent's  want  of  pecuniary 
Interest  In  the  life  of  the  child.  It  was  held 
that  policies  Issued  on  applications  made  by 
the  mother  on  her  child's  life  (seven  years  old) 
with  the  mother  as  beneficiary  were  not  void 
at  the  instance  of  the  father,  who  sued  to  re- 
cover back  the  premiums  advanced.  He 
claimed  that  it  was  done  without  his  knowledge, 
bat  after  he  had  knowledge  he  acquiesced  In  the 
payment  of  the  premiums  thereon.  Wakeman 
▼.  Metropolitan  L.  Ins.  Co.  30  Ont.  Rep.  705. 
In  this  case  the  court  said :  "A  great  part  of 
the  argument  was  occupied  In  discussing  what 
law,  whether  of  Ontario  or  of  New  York,  was 
applicable.  No  point  of  this  kind  is  made  In 
the  pleadings;  on  the  contrary,  the  contention 
of  the  fourteenth  paragraph  of  the  claim  Is 
that  Canadian  law  governs  the  policies,  and 
there  Is  really  no  proper  evidence  to  lay  a  basis 
for  determination  on  this  point.  If  Ontario 
law  governs,  then  the  Insurance  on  the  life  of 
the  child  by  the  mother  Is  legalized  by  retro- 
active legislation,  which  binds  this  company. 
55  Vict.  chap.  39,  |  85,  subsec.  6  (Ont.).  This 
statute  coming  Into  force  on  April  14,  1892, 
made  valid  all  such  Insurances  theretofore  af- 
fected, covering,  therefore,  these  two  of  1890 
Hnd  1891.  If  New  York  law  obtains,  then  I 
find  It  decided,  long  before  the  making  of  this 
Insurance,  that  a  parent  has  an  Insurable  inter- 
est In  the  life  of  a  child.  Grattan  v.  National 
I..  Ins.  Co.  (1878)  15  Hun,  74,  76:  Loomls  v. 
Eagle  Life  &  Health  Ins.  Co.  (1856)  6  Gray, 
396;  and  Relf  v.  Union  Mut.  L.  Ins.  Co.  17 
Ins.  Chron.  p.  3,  cited  in  May  on  Insurance, 
4t^  ed.  i  107,  p.  190.  In  this  regard  the 
American  law  la  more  liberal  than  the  English, 
67  L.  R.  A. 


aa  expounded  In  Halford  ▼.  Eymer   (1830)  10 
Bam.  ft  C.  724.** 

But  In  Pnidentlal  Ina  Co.  v.  Jenkins,  15 
Ind.  App.  297,  43  N.  £.  1056,  holding  that  a 
policy  was  void  where  an  Insurance  was  taken 
out  by  a  beneficiary  on  his  nephew,  thirteen 
years  old,  without  his  knowledge,  after  he  had 
been  exposed  to  diphtheria.  It  was  said :  "The 
Insurance  of  children  who  are  helpless  and  un- 
der the  control  and  authority  of  others  is  sus- 
ceptible of  such  possibilities  of  evil  that  it 
should  not  be  encouraged,  and  the  evidence 
ought  to  establish  an  Insurable  Interest  most 
clearly  and  satisfactorily  before  a  verdict  should 
meet  the  approval  of  a  trial  court.*' 

And  in  Halford  v.  Kymer,  10  Barp.  ft  C. 
724,  where  a  father  Insured  the  life  of  his  son 
before  he  attained  the  age  of  twenty-one,  for 
the  father's  benefit,  and  the  son  made  a  will 
shortly  after  arriving  at  majority  giving  all 
his  property  to  his  father.  It  was  held  that  the 
father  had  no  pecuniary  Interest  in  the  life  of 
his  son  when  he  effected  the  policy,  under  14 
Geo.  III.  chap.  48,  |  1,  providing  that  no  In- 
surance shall  be  made  on  the  life  of  any  per- 
son wherein  the  person  for  whose  use  or  bene- 
Qt,  or  on  whose  account,  such  policy  shall  be 
made,  shall  have  no  Interest,  and  that  every 
insurance  made  contrary  shall  be  null  and 
void ;  and  the  father  could  not  recover  on  the 
policy. 

For  a  discussion  of  the  principles  of  this 
case,  see  Life  Insurance  Clearing  Co.  v. 
O'Neill  (C.  C.  App.  3d  C.)  54  L.  R.  A.  225. 
note.  Insurable  interest  in  life  of  parent  or 
child  or  other  relative  by  blood. 

In  Innes  v.  Equitable  Assur.  Co.,  a  nisi  prius 
case,  before  Kenyon,  J.  (Followed  In  Halford 
v.  Kymer,  10  Barn,  ft  C.  724),  the  plaintiff  ef- 
fected a  policy  on  the  life  of  his  daughter.  In 
order  to  show  his  Interest  he  produced  a  pur- 
ported will  showing  that  he  was  entitled  to 
£1,000  In  the  event  of  his  daughter  dying  under 
the  age  of  twenty-one.  Innes  was  convicted 
of  forgery  of  the  will,  and  an  attesting  wit- 
ness was  convicted  of  perjury.  Lord  Tenter- 
den,  Ch.  J.,  In  the  Halford  Case,  said:  "It 
was  In  effect  admitted  In  that  case  that  It  was 
necessary  to  prove  that  the  father  had  a  pecu- 
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ease  like  this  reported.  Certain  principles, 
however,  are  well  settled  in  regard  to  in- 
fancy. It  is  an  elementary  rule  that  in- 
fants are  incapable  of  making  contracts,  ex- 
cept for  necessaries.  Such  contracts  are 
voidable,  but  not  void.  The  infant  may 
avoid  his  contract,  but  an  adult  contracting 
with  him  cannot.  A  contract  may  thus  be 
binding  on  an  adult  when  it  is  not  binding 
on  an  infant.  Dearden  v.  Adams,  19  R.  I. 
217,  36  Atl.  3;  Shurtleff  v.  Millard,  12  R. 
I.  272,  34  Am.   Rep.  640. 

As  an  infant  is  not  liable  on  his  contract, 
he  is  not  liable  for  warranties  or  represen- 
tations upon  which  the  contract  is  based. 
Thus,  in  West  ▼.  Moore,  14  Vt.  447,  39  Am. 
Dec.  235,  it  was  held  that  infancy  was  a 
bar  to  an  action  founded  upon  a  false  and 
fraudulent  warranty  upon  the  sale  of  a 
horse.  Prescott  v.  Norris,  32  N.  H.  101. 
In  Neto  Hampshire  Mut.  F.  Ins.  Co,  v. 
'Soycs,  32  N.  H.  345,  the  contract  was  for 
fire  insurance  on  the  property  of  an  infant. 
It  was  held  that  it  was  not  a  contract  for 
necessaries,  and  that  the  infant  was  not  lia- 
ble on  his  premium  note.  In  Doran  v. 
Smith,  49  Vt.  353,  it  was  held  that  infancy 
was  a  bar  to  an  action  on  the  case  for  false 


and  fraudulent  representations  by  a  vendor 
or  pledgeor  as  to  his  ownership  of  property 
sola  or  pledged.  In  QiUor^  v.  Spear,  38  Vt, 
311,  88  Am.  Dec.  659,  the  court  said  that 
an  infant  is  liable  in  an  action  ex  delicto 
for  an  actual  and  wilful  fraud  only  in  cases 
in  which  the  form  of  action  does  not  sup- 
pose that  a  contract  has  existed,  but  that, 
when  the  gravamen  of  the  fraud  consists  in 
a  transaction  which  really  originated  in  con- 
tract, the  plea  of  infancy  is  a  good  defense. 
See  notes  to  this  case  in  Ewell,  Lead.  Gas. 
206;  Freeman  v.  Boland,  14  R.  L  39,  51  Am. 
Rep.  340.  The  principle  of  these  cases  is 
that  infancy  is  a  bar  for  misrepresenta- 
tions based  upon  a  contract.  It  is  to  be 
noted  that  the  cases  cited  were  brought  by 
the  adult  against  the  infant.  But  if  ihe 
plaintiff  cannot  sue  the  infant  upon  his 
warranties,  upon  what  principle  can  he  set 
up  the  same  warranties  in  defense?  In 
cither  case  he  is  seeking  to  enforce  the  con- 
tract as  made  by  the  infant.  In  Derocher 
V.  Continental  Mills,  58  Me.  217,  4  Am.  Rep. 
286,  where  a  minor  who  had  agreed  to  work 
for  the  defendant  for  six  months  at  least, 
and  to  give  no  less  than  two  weeks'  notice 
before  leaving,  left  within  six  months,  and 


Diary  Interest  in  the  life  of  his  daughter,  other- 
wise there  would  have  been  no  occasion  to  go 
Into  the  question  as  to  the  will,  and  unless  It 
were  a  fact  material  in  the  case  the  witness 
could  not  have  been  convicted  of  perjury." 

In  Cronln  v.  Vermont  L.  Ins.  Co.  20  R.  I. 
570,  40  Atl.  497,  it  was  held  that  the  English 
act  of  1774,  14  Geo.  III.  chap.  48,  §  1,  has  never 
been  taken  as  a  part  of  our  law,  but  its  rule 
was  generally  followed  in  this  country  as  dec- 
laratory of  the  common  law.  But  in  defining 
the  term  "Interest"  the  tendency  of  the  deci- 
sions, both  in  England  and  this  country,  has 
been  inclusive  rather  than  exclusive ;  and  It 
was  held  that  an  aunt  had  an  insurable  interest 
in  the  'life  of  her  niece.  The  case  does  not 
show  whether  the  niece  was  of  age  or  not. 
(See  subd.  II.  supra.) 

As  to  Inftnrahle  inierest  in  life  of  parent  or 
ohild  or  other  relative  by  blood,  see  Life  Insur- 
ance Clearing  Co.  v.  O'Neill  (C.  C.  App.  3d  C.) 
64  L.  R.  A.  225,   note. 

As  to  Consent  of  the  person  whose  life  is 
insured  as  a  condition  of  insurance  thereon, 
see  Martin  v.  McAllister  (Tex.)  56  L.  R.  A. 
585,  note. 

IV.  Insurance  in  benefit  societies. 

The  right  of  an  infant  to  become  a  member 
of  a  benefit  society  with  all  the  privileges  inci- 
dent thereto  is  questionable.  The  duties  of 
the  members  and  the  business  of  such  institu- 
tion would  seem  to  require  that  the  members 
should  be  free  from  all  disabilities.  In  a 
majority  of  the  cases  that  have  arisen  it  has 
been  held  that,  under  the  statutes  of  the  sev- 
eral states  that  were  involved,  an  Infant  can- 
not be  a  member  of  a  mutual  benefit  society. 
The  contrary  was  held  in  Illinois,  and  in  an 
English  case  a  contract  with  a  benefit  society 
was  held  binding  on  an  infant.  An  English 
statute  seems  to  allow  the  Insurance  of  minors 
by  friendly  societies. 

In  Re  Globe  Mut.  Ben.  Asso.  135  N.  Y.  280, 
17  L.  R.  A.  547,  82  N.  B.  122,  it  was  held  that 
a  mutual  benefit  association,  organized  under 
N.  Y.  Laws  1883,  chap.  175,  providing  for  the 
incorporation  of  co-operative  life  and  casualty 
57  L.  R.  A. 


companies,  had  no  power  to  receive  as  member* 
Infants  of  such  tender  years  that  they  were 
Incapable  of  exercising  any  choice  in  becoming 
members,  or  of  appointing  a  beneficiary,  or  of 
exercising  the  powers  with  which  members  are 
Invested  by  this  statute.  The  court  said : 
••There  is  nothing  In  the  statute  which  permits 
the  Inference  that  a  child  may  be  made  a  mem- 
ber of  the  corporation  upon  the  application  of 
the  parent,  or  that  a  beneficiary  may  be  des- 
ignated or  changed  by  any  person  except  the 
member  himself."  The  court  further  said  "that 
it  appears  from  a  consideration  of  the  statute 
of  1883  and  the  nature  and  object  of  co-opera- 
tive insurance  companies  and  the  relation 
which  members  hold  to  corporations,  that  adult 
persons  only  were  contemplated  as  entitled  to 
membership." 

In  People  v.  Industrial  Ben.  Asso.  92  Hun, 
311,  36  N.  y.  Supp.  9G3,  Aflirmed  In  149  N.  Y. 
606.  44  N.  E.  1127,  it  was  said  that  the  act  of 
1883  was  repealed  by  the  insurance  law,  and, 
construing  the  insurance  law,  it  was  held : 
"It  seems  to  be  reasonably  clear  that,  taking 
article  6  by  itself.  It  must  be  deemed  to  have 
been  the  Intention  of  the  legislature  to  limit 
the  business  of  any  corporation  engaged  In  life 
insurance  upon  the  co-operative  or  assessment 
plan  to  that  business  as  defined  by  |  201.  It 
is  practically  conceded  that  under  article  6. 
standing  alone,  the  business  here  In  contro- 
versy could  not  be  done.  Section  201  Is,  so  far 
as  this  question  Is  concerned,  substantially  like 
f  5  of  the  act  of  1883,  and  the  case  cited  from 
the  court  of  appeals  would  apply." 

And  Mich.  pub.  act  1887,  chap.  187.  |  16, 
providing  that  corporations  doing  business  In 
this  state,  under  the  provisions  of  this  act.  shall 
not  issue  any  policy  or  certificate  of  member- 
ship upon  any  person  not  capable  In  law  of 
making  contracts,  operates  to  prevent  persons 
under  the  age  of  twenty -one  from  becoming 
members  of  corporations  organized  under  that 
act  for  the  purpose  of  doing  a  life  insurance 
business,  except  for  necessaries.  Re  Insarance 
of  Minors,  5  Det.  L.  N.  (Atty.  Gen.'s  Op.)  No. 
18.  In  this  opinion  It  was  said  "that  a  eon- 
tract  of  insurance  (fire)  has  been  held  not  to 
be   a   contract   for  necessaries.     Monaghan    t. 
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without  giving  such  notice,  the  question  was 
whether  the  defendant  could  deduct  the 
damages  occasioned  thereby  from  what  he 
would  otherwise  be  entitled  to  recover  from 
his  labor.  The  court  held  that  no  deduc- 
tion could  be  made,  saying:  "To  compel 
the  minor  thus  to  make  good  the  loss  occa- 
sioned by  tiie  nonperformance  of  his  con- 
tract is  virtually  to  enforce  the  contract, 
and  thus  to  enforce  the  contract  is,  in  ef- 
fect, to  abrogate  the  rule  of  law  that  a 
minor  is  not  bound  by  his  contract."  This 
language  was  quoted  in  Shurtlcff  v.  Millardy 
12  R.  I.  272,  34  Am.  Rep.  640,  apparently 
with  approval,  although  the  decision  of  the 
court  in  that  case  proceeded  upon  the  theory 
that,  as  there  was  no  binding  contract,  the 
plaintiff  could  recover  reasonable  compen- 
sation, which  might  include  a  deduction  for 
injury  done.  We  think  the  reasoning  of  De- 
rocher  v.  Continental  Mills  is  sound,  and 
that  the  terms  of  a  minor's  contract  can  no 
more  be  set  up  defensively  than  offensively. 
The  defendant  argues  that  the  answer  of 
infancy  is  a  privilege  personal  to  him,  and 
that  it  cannot  be  taken  advantage  of  by  any- 
one  else.     Undoubtedly   this     is   a   general 


rule,  but  its  chief  application  is  for  the 
protection  of  the  infant  in  cases  where  an 
adult  seeks  to  avoid  his  contract  upon  that 
ground,  when  the  contract  has  not  been  dis- 
affirmed by  the  infant.  To  apply  the  rule 
in  ill  is  case  would  amount  to  holding  the 
contract  good  during  the  minority  of  the 
infant,  because,  the  policy  bein^  on  his  life, 
no  suit  could  be  brought  upon  it  until  after 
his  death.  He  could  only  disaffirm  it  by 
refusing  to  pay  premiums,  and  thus  forfeit- 
ing the  policy.  If  it  were  an  endo^nnent 
policy  maturing  before  his  majority,  it  fol- 
lows, from  what  we  have  said,  that  he  could 
sue  upon  it  without  being  bound  by  his  war- 
ranties. If  after  majority  he  should  con- 
tinue to  pay  premiums,  he  might  be  regarded 
as  having  affirmed  the  contract,  as  in  Mot- 
Hll  V.  Aden,  19  Vt.  605. 

Our  conclusion  is  that  during  the  minor- 
ity of  the  applicant  his  warranties  cannot 
be  set  up  in  defense  to  a  suit  upon  the  pol- 
icy. But,  even  if  this  is  so,  the  defendant 
argues  that  the  beneficiary  cannot  recover, 
because,  the  policy  being  conditional  upon 
the  truth  of  the  statements,  she  is  estopped 
by  false  statements  on  the  face  of  the  con- 
tract.    Undoubtedly  this  would  be  the  rule 


A^riniitural  F.  Ins.  Co.  53  Mich.  23S,   18  N. 
W.  797.- 

In  People  v.  Industrial  Ben.  Asso.  92  Hun, 
311.  3«  N.  Y.  Supp.  963,  Affirmed  In  149  N.  Y. 
606.  44  N.  E.  1127,  it  was  held  that  a  benefit 
association  was  not  entitled  to  the  benefit  of  a 
general  provision  (N.  Y.  Laws  1892,  chap. 
690,  I  65)  that  "no  policy  or  agrreement  for  In- 
surance shall  be  Issued  upon  the  life  or  health 
of  another  or  against  loss  by  disablement  by 
accident,  except  upon  the  application  of  the 
person  Insured.  ...  A  person  liable  for 
the  support  of  a  child  of  the  age  of  one  year 
and  upward  may  take  a  yearly  renewable  term 
policy  of  Insurance  thereon,  the  amount  pay- 
able under  which  may  be  made  to  Increase  with 
advancing  age,  and  which  shall  not  exceed  the 
sums  specified  In  the  following  table,  the  ages 
wherein  specified  being  the  age  at  time  of  death, 
and  which,  after  the  age  of  thirteen,  may  be- 
come an  ordinary  life  policy  for  an  amount  not 
exceeding  the  sum  specified  In  the  table.  Between 
the  ages  of  one  and  two  years,  |30.  .  .  . 
Between  the  ages  of  twenty  and  twenty-one 
years,  $930.**  In  respect  of  Insurance  hereto- 
fore or  hereafter,  by  any  person  not  of  the  full 
age  of  twenty-one  years  but  of  the  age  of  fif- 
teen years  or  upwards,  effected  upon  the  life 
of  such  minor,  for  the  benefit  of  such  minor 
or  for  the  benefit  of  the  father,  mother,  hus- 
band, wife,  brother,  or  sister  of  such  minor, 
the  assured  shall  not,  by  reason  only  of  such 
minority,  be  deemed  incompetent  to  contract 
for  such  Insurance,  or  for  the  surrender  of  such 
insurance,  or  to  give  a  valid  discharge  for- any 
benefit  accruing,  or  for  money  payable  under 
the  contract.  This  construction  bars  a  benefit 
aasoclatlon  from  embarking  In  such  insurance, 
but  recognizes  that  the  right  to  issue  such  pol- 
icies is  given  to  corporations  engaged  In  a  gen- 
eral life  Insurance  business.  A  carefnl  read- 
ing of  this  statute  to  validate  Insurance  of  In- 
fants fifteen  years  old,  although  It  authorizes 
them  to  sorrender  or  discharge  such  Insurance, 
seems  to  Indicate  that  the  surrender  and  dls- 
chance  contemplated  are  such  as  adult  policy 
holders  may  make.  In  other  words.  It  seems 
to  diange  the  Infant's  relations  In  Insurance 
contracts  so  that  they  are  not  voidable  at  the 
•7  L.  K.  A. 


election  of  the  Infant.  But  this  question  does 
not  appear  to  have  ever  arisen. 

And  under  Pa.  act  May  23,  1891,  P.  L.  107, 
providing  that  it  shall  be  lawful  for  beneficial 
and  protective  associations  to  pay,  and  to  enter 
into  contracts  to  pay,  to  each  member  thereof 
certain  sums  of  money,  It  was  held  that  the  ca- 
pacity for  membership  was  to  be  tested  by  the 
ordinary  rules  of  law.  It  was  also  held  that 
minors  under  twenty-one  years  of  age  were  In- 
capable of  contracting,  and  could  not  qualify 
as  members  of  such  association.  It  was  fur- 
ther held.  In  a  quo  warranto  proceeding,  that 
such  insurance  was  not  lawful.  Com.  ex  reL 
Atty.  Gen.  v.  People's  Mut.  Life  ft  Relief  Asso. 
6  Pa.  Dlst.  R.  561. 

In  Com.  V.  Keystone  Ben.  Asso.  171  Pa.  465, 
32  Atl.  1027,  referring  to  this  statute  and  a 
similar  benefit  society.  It  was  said :  "The  con- 
stitution and  by-laws  provide  for  membership 
by  persons  between  two  and  sixty  years  of  age. 
Infants  cannot  make  the  contract  of  member- 
ship for  themselves,  and  It  Is  not  clear  how  the 
parents  can  make  It  for  them,  and,  as  the  stat- 
ute only  authorizes  Insurance  of  members,  not 
of  other  persons  in  whom  members  may  have 
an  insurable  Interest,  the  legality  of  this  branch 
of  the  business  would  seem  to  be  open  to  ques- 
tion. On  this,  however,  we  do  not  pass.  It 
was  not  raised  or  argued,  and  we  only  refer  to 
It  now  to  make  this  fact  clear." 

A  minor  was  Insured  in  a  railroad  benefit 
society,  agreeing  that  part  of  his  wages  should 
be  retained  monthly  as  feea  He  constituted 
his  uncle  his  beneficiary,  and  at  his  death  the 
fund  was  paid  Into  court  and  claimed  by  his 
father.  It  was  stipulated  that,  if  the  uncle 
was  not  entitled  to  the  same.  Judgment  should 
go  for  the  father.  It  was  held  that  the  direc- 
tion In  the  application  that  the  money  should 
be  paid  to  his  uncle  was  voidable  for  the  rea- 
son that  an  Infant  or  person  under  age  could 
not  give  such  direction  by  reason  of  his  minor- 
ity, as  the  designation  of  the  beneficiary  by  a 
member  of  the  society  is  a  testamentary  act, 
and  to  make  It  valid  It  requires  a  person  to  ex- 
ecute It  of  full  and  lawful  age.  It  was  further 
held  that  while  the  rules  would  give  the  fund 
to  the  father  the  court  was  only  required  to 
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in  the  case  of  a  valid  contract,  because  she 
could  recover  only  on  the  terms  of  the  con- 
tract. This  contract  purports  to  have  been 
made  with  the  minor.  The  beneficiary  has 
made  no  statements  of  her  own.  If  the  war- 
ranties are  not  binding  upon  the  minor, 
then,  in  legal  effect,  they  are  not  a  part  of 
the  contract,  and  the  beneficiary  is  not  es- 
topped by  them.  This  does  not  mean  that  a 
beneficiary  may  not  be  estopped  by  fraudu- 
lent conduct  of  her  own;  for  example,  if 
she  had  procured  the  insurance  on  this  ap- 
plication with  knowledge  of  the  false  state- 
ments. ]3ut  we  do  not  find  that  fact  in  this 
caae. 

A  copy  of  the  medical  examination  is  on 
the  back  of  the  policy,  and  it  is  claimed  that 
notice  is  imputed  to  her  of  its  contents. 
Even  80,  it  shows  only  a  denial  of  any  seri- 
ous illness  from  rheumatism,  and,  while  it 
appears  from  testimony  that  "he  has  had 


rheumatism/'  it  does  not  appear  that  it  was 
serious,  so  as  to  charge  tne  plaintiff  with 
knowledge  of  a  false  warranty.  There  was 
a  conflict  of  testimony  as  to  her  knowledge 
of  the  statements^  and  it  does  not  clearly 
appear  from  the  record  that  much  stress 
was  laid  upon  the  fact.  We  may  assume, 
however,  that  the  question  was  before  the 
jury,  otherwise  the  testimony  would  have  no 
relevancy,  and  from  the  verdict  for  the 
plaintiff  that  she  did  not  know  the  contents 
of  the  application.  It  th^efore  appears 
that  she  is  not  estopped  by  the  terms  of  the 
contract,  nor  by  any  conduct  of  her  own 
which  precludes  her  from  recovery. 

Wb  think  that  the  defendant  is  not  en- 
titled to  a  new  trial  either  upon  the  ground 
of  erroneous  rulings  or  verdict  against  the 
evidence. 

Rehearing  denied. 


pass  upon  the  question  as  to  whether  the  uncle 
was  entitled  to  the  fund.     Burst  v.  Welsenborn, 

1  Pa.  Super.  Ct.  276. 

In  Newbold  Friendly  Soc.  v.  Barlow  [1893] 

2  Q.  B.  128,  it  was  held  that  a  friendly  society 
was  liable  for  a  penalty,  under  friendly  socie- 
ties act  1875,  I  28,  providing  that  no  society 
shall  pay  any  sum  on  the  death  of  a  child  un- 
der ten  years  of  age  except  upon  production  of 
a  certliicate  of  death  issued  by  the  register  of 
deaths.  In  this  case  tlic  society  liad  paid  a  sum 
of  mouey  on  the  death  of  a  child  under  ten 
years  of  age  without  the  production  of  a  cer- 
tificate of  death.  The  articles  of  association 
were  to  provide  subscriptions  for  the  relief  and 
maintenance  of  members  during  sickness,  and 
for  insuring  money  to  be  paid  for  funeral  ex- 
penses, and  for  ail  other  purposes  incident ;  and 
"it  is  hereby  declared  that  the  society  does  not 
intend,  nor  shall  it  be  empowered,  to  issue  pol- 
icies of  assurance  on  human  life,  or  grant  an- 
nuities on  human  life,  within  the  meaning  of 
the  life  assurance  companies  act  1870."  In 
this  case  the  court  said :  "If  such  bodies  of 
the  appellants  are  not  within  the  section,  the 
lives  of  children  under  ten  are  deprived  of  the 
protection  intended  to  be  thrown  around  them 
by  the  section  In  question." 

But  In  Chicago  Mut.  Life  Indemnity  Asso.  v. 
Hunt,  127  III.  257,  2  L.  R.  A.  549,  20  N.  E. 
55,  which  was  an  information  to  dissolve  a 
benefit  association,  it  was  held  that  minors 
were  not,  merely  because  of  their  minority,  dis- 
qnallfied  from  becoming  members  of  mutual  ben- 
efit societies,  and  that  their  admission  was  not 
such  a  violation  of  public  policy  as  would  sub- 
ject such  a  society  to  dissolution  in  the  absence 
of  any  statute.  In  this  case  the  court  said: 
"The  contention  is,  that  the  certificate  of  mem- 
bership is  a  personal  contract  between  the  mem- 
ber and  the  association,  and  that,  as  an  Infant 
Is  capable  of  making  only  a  voidable  contract, 
his  admission  to  membership  is  a  violation  of 
those  principles  of  mutuality  which  He  at  the 
basis  of  mutual  benefit  societies.  .  .  . 
While  the  certificate  of  membership  Is  a  con- 
tract, such  contract,  in  the  absence  of  express 
stipulations  to  the  contrary,  is  purely  unilat- 
eral. .  .  .  If  he  falls  to  pay  his  assess- 
ments or  dues,  or  does  any  act  forbidden  by  the 
certificate  of  membership,  the  certificate  be- 
comes void  and  the  membership  ceases.  .  .  . 
We  do  not  assent  to  the  view  that,  as  a  fur- 
ther consequence  of  his  disability,  he  may  re- 
cover back  the  dues  and  assessments  he  may 
have  already  paid.  .  .  .  Nor  are  we  able  to 
see  any  force  in  the  suggestion  that  minors 
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should  not  be  admitted  to  membership  becaase 
of  their  incapacity  to  act  as  trustees,  or  to 
perform  the  duties  of  members  at  corx>orate 
meetings,  such  as  consulting  or  giving  advice 
for  the  mutual  benefit  of  the  members,  voting 
for  officers,  and  the  like.  .  .  .  There  would 
seem  to  be  no  legal  obstacle  In  the  way  of  mi- 
nors taking  part  in  corporate  meetings,  con- 
sulting, advising,  or  even  voting." 

One  of  the  exceptional  cases  holding  that  an 
Infant  may  t>ecome  a  member  of  a  t>enefit  asso- 
ciation is  Clements  v.  London  ft  N.  W.  R.  Co. 
11894]  2  Q.  B.  482,  0  Reports.  223,  42  Week. 
Rep.  338,  58  J.  P.  816,  where  the  point  decided 
was  that  the  infant  could  not  repudiate  the 
contract ;  and  the  decision  is  placed  upon  the 
ground  that  the  contract  was  beneficial  and  to 
his  advantage. 

V.  Surrender  or  disaffirmance  of  policy  on  in- 
fant's life. 

The  extent  of  the  right  of  an  Infant  who 
seeks  to  surrender  a  policy,  to  disaflirm  the  con- 
tract and  recover  back  the  money  paid  by  him, 
on  the  ground  of  minority,  is  a  question  which 
does  not  seem  to  have  been  fully  determined  In 
all  respects.  In  the  case  of  Pippbn  v.  Mutuaii  ' 
Ben.  L.  Ins.  Co.  the  surrender  had  been  ac- 
cepted by  the  insurance  company,  and  the  ques- 
tion in  that  case  was  whether  the  administra- 
tor of  the  infant  could  avoid  the  infant's  dis- 
affirmance. The  administrator  insisted  that 
the  disaffirmance  was  a  void  contract,  and  that 
he  could  take  advantage  of  that  and  set  aside 
the  surrender.  It  was  held  otherwise  by  the 
court,  saying:  "The  disaffirmance  of  the  con- 
tract by  voluntarily  surrendering  It  rendered 
the  contract  void  ab  initio,  and  the  Intestate 
then  became  entitled  to  be  restored  to  his  orig- 
inal status,  which  Is  not  the  subject  of  this 
controversy."  In  this  case  the  court  said : 
"His  disaffirmance  could  have  been  made,  either 
by  refusing  to  perform  his  part  of  the  contract, 
and  then  pleading  his  disability  In  a  suit  for 
its  enforcement,  or  by  a  voluntary  annulment 
or  cancelation  made  by  agreement  with  the 
company.  And  It  appears  that  he  adopted  the 
latter  course,  by  a  voluntary  surrender  of  the 
policy  and  receiving  its  cash  value." 

In  the  case  of  Johnson  v.  Northwestern  Mat. 
L.  Ins.  Co.  56  Minn.  372,  26  L.  R.  A.  189,  59 
N.  W.  992,  Overruling  56  Minn.  365,  26  L.  R. 
A.  187,  57  N.  W.  934,  the  Infant  on  becoming 
of  age  attempted  to  disaffirm  the  contract  and 
recover  the  money  paid.  It  was  held  that  life 
insurance  by  infants  in  a  reasonable  amount 
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F,  L.  PEPPEN,  Admr.,  etc.,  of  J.  H.  Pippen, 
Deceased,  Appt., 

V. 

MUTUAL   BENEFIT  LIFE   INSURANCE 
COMPANY. 

(180  N.  C.  28.) 

1.  Ab  lAfant'a  aurrender  of  a  policy 
on  Ilia  life  for  a  c«ali  -ralne,  fairly 
made  without  undae  inlliience*  cannot  be 
avoided  by  hia  administrator  and  the  inanr- 
ance  contract  enforced,  although  the  infant 
did  not  receive  the  whole  amount  to  which 
the  contract  entitled  him. 

2.  A  Biirrender  of  an  Inanrance  policy 
to  the  Insurer  for  its  cash  value  is  not  a 
sale  which  can  be  disaffirmed  by  the  ad- 
ministrator of  the  insured  on  the  ground  of 


the  latter's  infancy,  but  It  la  merely  a  re- 
scission of  the  contract. 

(March  4,  1902.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Halifax  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  the  amount  alleged  to  be  due  on 
a  life  insurance  policy.    Affirmed. 

The  facts  are  stated  in  tlie  opinion. 

Messrs,  Day  ft  Bell  for  appellant. 

Messrs.  Bnrwell,  Walker,  ft  Gansler 
and  Thomas  N.  Will,  for  appellee: 

The  application  and  policy  constitute  the 
contract  of  insurance,  to  be  construed  as 
other  contracts.  It  is  a  promise  to  pay 
money  upon  certain  conditions  and  upon  the 
happening  of  a  certain  event. 


would  be  sustained,  saying  that  if  Insurance 
was  taken  so  as  to  impose  on  the  infant  such 
a  contract  would  be  set  aside.  It  was  also 
held  that  the  risk  in  carrying  the  insurance 
while  the  policy  was  not  disaffirmed  would 
prevent  a  recovery  of  the  premiums  on  that 
risk.  But  it  was  held  that,  as  under  the  con- 
tract he  would  be  entitled  to  recover  the  sur- 
render value  of  the  policy,  he  was  entitled  to 
maintain  the  action  therefor.  In  this  case  the 
court  said :  "Life  insurance  in  a  solvent  com- 
pany, at  the  ordinary  and  usual  rates,  for  an 
amount  reasonably  commensurate  with  the  in- 
fant's estate,  or  his  financial  ability  to  carry  it. 
Is  a  provident,  fair,  and  reasonable  contract, 
and  one  which  it  is  entirely  proper  for  an  in- 
surance company  to  make  with  him,  assuming 
that  It  practises  no  fraud  or  other  unlawful 
means  to  secure  it;  and  if  such  should  appear 
to  be  the  character  of  this  contract  the  plain- 
tiff could  not  recover  the  premiums  which  he 
has  paid  in,  so  far  as  they  were  intended  to 
cover  the  current  annual  risk  assumed  by  the 
company  under  its  policy.  But  it  appears  from 
the  face  of  the  policy  that  these  premiums  cov- 
ered something  more  than  this.  The  policy 
provides  that  after  payment  of  three  or  more 
annual  premiums  the  insured  will  be  entitled 
to  a  paid-up  nonparticipating  policy  for  as 
many  twentieths  of  the  original  sum  insured 
(11,000)  as  there  have  been  annual  premiums 
so  paid.  The  complaint  alleges  the  payment 
of  four  annual  premiums.  Hence,  the  plaintiff 
was  entitled,  upon  the  surrender  of  the  original 
policy,  to  a  paid-up,  nonparticipating  policy  for 
$200,  and  it  therefore  seems  to  us  that,  hav- 
ing elected  to  rescind,  he  was  entitled  to  re- 
cover back  in  any  event  the  present  cash  **sur- 
render"  value  of  such  a  policy.  For  this  rea- 
son, as  well  as  that  the  burden  was  on  the  de- 
fendant to  prove  the  fair  and  honest  character 
of  the  contract,  the  demurrer  to  the  complaint 
was  properly  overruled." 

In  Metropolitan  L.  Ins.  Co.  v.  Bowser,  20  Ind. 
App.  557,  50  N.  E.  86,  a  woman  brought  an  ac- 
tion against  an  insurance  company  to  recover 
the  premiums  paid  for  insurance  taken  out  for 
her  benefit  by  plaintiff  at  the  instance  of  the 
a^nt  of  the  company,  on  the  lives  of  her  minor 
daughter,  son-ln-Iaw,  brother,  two  nieces,  and 
the  mother-in-law  of  the  niece,  on  the  ground 
that  auch  i>oIicie8  had  been  taken  out  without 
the  knowledge  of  the  insured,  and  that  they 
were  void.  It  was  held  that  the  plaintiff  could 
not  recover  where  no  rule,  by-law,  or  statute 
was  shown  rendering  such  policies  void  for 
want  of  consent,  and  there  were  no  facts  found 
67L.  R.  A^ 


showing  that  she  did  not  have  an  insurable  in- 
terest in  the  lives  insured.  In  regard  to  the 
Infant,  the  court  said:  "The  liability  to  re- 
turn the  premiums  paid  depends  upon  whether 
there  Is  a  contract  of  insurance  under  which  a 
risk  is  run  by  the  insurer  in  favor  of  the  in- 
sured. To  constitute  such  a  contract  there 
must  Ix)  parties  capable  of  contracting.  If  the 
case  could  be  said  to  present  for  consideration 
a  contract  of  insurance  with  an  infant,  such  a 
contract  for  his  benefit  is  not  void,  but  only 
voidable  at  his  election.  The  insurance  com- 
pany in  such  a  case  could  not  avoid  the  policy 
merely  upon  the  ground  of  the  infancy  of  the 
Insured.  Monaghan  v.  Agricultural  F.  Ins.  Co. 
53  Mich.  238,  18  N.  W.  797.  Where  a  minor 
takes  out  a  policy  of  Insurance  on  his  own  life, 
he  cannot,  on  rencbing  majority,  in  the  absence 
of  fraud  and  unfairness,  recover  back  premiums 
paid  by  him  upon  the  ground  alone  of  his  in- 
fancy, such  a  contract  not  being  void.  John- 
son V.  Northwestern  Mut.  L.  Ins.  Co.  56  Minn. 
365,  26  L.  R.  A.  187,  57  N.  W.  934,  59  N.  W. 
992." 

And  where  an  infant  at  the  time  of  entering 
the  employ  of  a  railway  company  made  a  con- 
tract, as  part  of  the  contract  of  service,  that 
in  case  of  injury  he  was  to  l)e  compensated  by 
an  insurance  company  formed  ^mong  the  em- 
ployees of  the  railway,  and  towards  which  the 
railway  company  contributed,  it  was  held  that 
It  was  a  contract  for  the  advantage  of  the  In- 
fant, and  therefore  be  could  not  repudiate  that 
contract  and  recover  directly  from  the  railway 
company  for  injuries  received.  Smith,  L.  J., 
said :  "In  my  Judgment  it  is  a  fair  contract 
for  the  infant.  First  of  all,  no  matter  how  the 
accident  may  happen  to  him,  and  whether  he 
has  a  remedy  in  a  court  of  law  or  not,  he  is  to 
have  payments  made  to  him  according  to  the 
scale  set  out  in  the  rules  of  the  society.  He 
avoids  litigation,  ...  to  pay  costs  as  be- 
tween solicitor  and  client  out  of  the  damages 
he  may  recover.  He  avoids  also  the  uncer- 
tainty of  getting  a  verdict  and  the  difficulty  of 
establishing  a  cause  of  action.  In  my  Judg- 
ment, the  agreement,  instead  of  detrimental 
to  the  infant,  is,  on  the  whole,  manifestly  to 
his  advantage."  Clements  v.  London  ft  N.  W. 
R.  Co.  [1894]  2  Q.  B.  482,  9  Reports,  223,  42 
Week.  R^.  338,  58  J.  P.  816. 

But,  so  far  as  the  above  case  sustains  the 
validity  of  a  contract  by  an  employee  to  accept 
benefits  from  a  relief  organization  as  his  sole 
remedy  for  injuries  and  not  to  sue  the  em- 
ployer. It  Is  not  in  accord  with  many  of  the  de< 
cisions  in  this  country,  such,  a.  g.,  as  Pitts* 
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Bohhiti  ▼.  Liverpool  d  L.  d  G.  Ina.  Co, 
60  K  C.  70,  8  Am.  Rep.  494;  Cuthhertaon 
V.  North  Carolina  Home  Ins.  Co,  96  N.  C. 
480.  2  S.  E.  258;  New  York  L,  Ine.  Co,  v. 
Staiham,  93  U.  S.  24,  23  L.  ed.  789. 

It  is  an  executory  contract. 

Lovell  V.  8t.  Louie  Mut.  L,  Ins,  Co,  111 
U.  S.  264,  28  L.  ed.  423,  4  Sup.  Ct.  Rep. 
390. 

The  policy  became  personal  property 
when  delivered. 

ConigUmd  v..  Smith,  79  N.  0.  303;  Sim- 
mons V.  Briggsy  99  N.  0.  236,  5  S.  E.  235; 
Hook&'  V.  Sugg,  102  N.  0.  115,  3  L.  R.  A. 
217,  8  S.  E.  919. 

A  policy  may  be  surrendered  when  there 
is  no  forfeiture. 

Mutual  L,  Ins.  Co.  v.  Phinney,  178  U.  S. 
327,  44  L.  ed.  1088,  20  Sup.  Ct.  Rep.  906; 
Mutual  L.  Ins.  Co.  v.  Sears,  178  U.  S.  345, 
44  L.  ed.  1096,  20  Sup.  Ct  Rep.  912;  Mut- 
ual L,  Ins.  Co,  V.  Allen,  178  U.  S.  361,  44 
L.  ed.  1098,  20  Sup.  Ct.  Rep.  913;  Mutual 
L.  Ins.  Co,  V.  Hill,  178  U.  8.  347,  44  L.  ed. 
1097,  20  Sup.  Ct  Rep.  914. 

The  intestate  had  possession  of  the  policy 
more  than  a  year  before  its  surrender,  and 
had  an  opportunity  fully  to  understand  the 
character  and  nature  of  the  contract. 


The  receipt  and  the  return  of  the  poli<7 
created  a  cessation  and  complete  determi- 
nation of  all  relations  between  the  intestate 
and  the  company  in  regard  to  the  policy, 
and  the  contract  of  insurance  was  thereby 
disaffirmed  and  became  void. 

Skinner  ▼.  Maxwell,  66  N.  C.  45. 

A  contract  is  disa£Qrmed  by  any  conduct 
which  is  inconsistent  with  the  existence  of 
the  contract,  and  shows  an  intention  not  to 
be  bound  by  it 

Clark,  Contr.  f  129,  p.  252 ;  Crown  Point 
V.  A^tna  Ins.  Co,  127  N.  Y.  608,  14  K  R  A. 
147,  28  K.  £.  653;  Hoyle  v.  8tou>e,  19  N.  C. 
(2  Dev.  &  B.  L.)  320. 

Disaffirmance  renders  the  contract  abso- 
lutely void  ab  initio,  and  the  rights  of  tiie 
parties  are  determined  as  if  there  had  never 
been  a  contract  between  them. 

Clark,  Contr.  H  134,  p.  258. 

There  is  no  question  of  necessaries  in  this 
case. 

Mustard  v.  Wohlford,  15  Gratt  329,  76 
Am.  Dec.  209;  McCormio  v.  Leggett,  53  N. 
C.  (8  Jones  L.)  425. 

Contracts  which  relate  to  persons  or  per- 
sonal property  may  be  avoided  by  an  in&nt 
during  his  infancy  by  any  act  which  clearly 
manifests  such  a  purpose. 


burg,  C.  C.  ft  St.  L.  B.  Co.  v.  Moore  (Ind.)  44 
L.  R.  A.  638. 

In  O'RoDBKB  V.  John  Hancock  Mut.  L.  Ins. 
Co.  the  court  said  :  ''Certain  principles,  how- 
ever, are  well  settled  In  regard  to  Infancy.  It 
Is  an  elementary  rule  that  Infants  are  Incapa- 
ble of  making  contracts,  except  for  necessaries. 
Such  contracts  are  voidable,  but  not  void.  The 
Infant  may  avoid  his  contract,  but  an  adult 
contracting  with  him  cannot.  A  contract  may 
thus  be  binding  on  an  adult  when  it  is  not  bind- 
mg  on  an  Infant."  But  this  point  was  not  ac- 
tually involved  in  this  case. 

So,  In  Grogan  v.  United  States  Industrial  Ins. 
Co.  90  Hun,  521,  36  N.  Y.  Supp.  687,  the  court, 
though  not  having  that  point  In  issue,  said : 
"While  the  Instrument,  as  Is  contended  by  the 
learned  counsel,  might  have  been  disaffirmed 
by  Peter  Grogan  In  his  lifetime,  on  the  ground 
of  infancy,  on  arriving  at  his  majority,  had 
such  an  event  happened,  yet  I  fall  to  see  how 
the  defendant  in  this  action  can  avail  itself  of 
that  fact  as  a  defense  against  the  person  who 
was  clearly  authorized  by  the  assured  by  this 
Instrument  [the  assignment]  to  receive  the 
money,  and  give  ample  and  complete  release 
and  discharge  for  the  same." 

Again,  in  Union  Cent.  L.  Ins.  Co.  v.  Hilliard, 
63  Ohio  St.  478,  58  L.  R.  A.  462,  59  N.  E.  230, 
It  was  said,  as  a  dictum  only,  "that  a  contract 
I  of  Insurance]  by  a  minor  is  voidable  only,  and 
that  at  his  election.  The  other  contracting 
party  cannot  avail  himself  of  the  lack  of  power 
on  the  part  of  the  minor  to  conclusively  bind 
himself  as  a  reason  for  refusing  performance  on 
his  part.  Hence,  the  contract  cannot  be  said 
to  be  absolutely  void." 

As  to  contract  for  surrender,  see  also  New 
York  statute  In  People  v.  Industrial  Ben.  Asso. 
92  Hun,  311,  86  N.  Y.  Supp.  963,  subd.  lY., 
supra. 

The  above  cases  do  not  seem  to  deny  the  right 
of  an  infant  to  surrender  his  policy  and  to  that 
extent  disaffirm  his  contract.  Indeed,  the  us- 
ual course  of  business  allows  that  privilege  to 
all  policy  holdera  But  the  right  of  an  Infant 
to  repudiate  what  has  previously  been  done  and 
make  the  eontraet  void  ab  initio,  and  recover 
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back  money  that  he  has  already  paid  to  the 
Insurance  company.  Is  the  chief  question  on 
this  subject.  The  most  important  case  upon  It 
18  that  of  Johnson  v.  Northwestern  Mut.  L. 
Ins.  Co.  56  Minn.  365,  26  L.  R.  A.  187,  57  N. 
W.  934,  59  N.  W.  992,  which  denies  his  right  to 
recover  moneys  formerly  paid  as  premiums  so 
far  as  the  Insurance  company  has  earned  those 
premiums  by  the  risk  that  has  been  carried,  and 
so  far  as  the  contract  was  provident,  fair,  and 
reasonable  for  the  Infant.  Notwithstanding 
the  general  language  of  some  dicta  that  might 
be  80  Interpreted,  there  is  no  deciaioii  sustain- 
ing the  doctrine  that  an  Infant  who  has  been 
carrying  life  Insurance  can  repudiate  his  con- 
tract to  the  extent  of  recovering  back  all  the 
premluma  that  he  has  paid. 

yi.  Summarif, 

An  Infant's  right  to  take  insurance  on  his 
life  seems  to  be  generally  upheld.  Insurance 
by  creditors  on  the  life  of  an  Infant  to  secure 
their  debts  is  recognized  as  valid  to  the  extent 
of  their  claims  that  are  not  Invalidated  by 
other  cunslderations,  as,  for  instance,  a  gam- 
bling debt.  Where  insurance  Is  taken  out  by 
others  on  the  infant's  life,  the  question  of  the 
Invalidity  of  the  policy  on  the  ground  of  In- 
fancy seems  to  have  been  a  minor  considera- 
tion in  the  cases,  the  question  of  the  interest 
of  the  beneficiary  In  the  life  Insured  being  the 
controlling  question.  An  ordinary  life  policy 
Is  allowed  to  be  taken  out  by  certain  named 
relatives  on  the  life  of  an  Infant  In  a  limited 
amount,  under  a  New  York  statute.  This  stat- 
ute is  held,  however,  not  to  limit  the  number 
of  policies  on  such  life.  It  is  held  in  Illinois 
that  an  Infant  may  become  a  member  of  a  ben- 
efit association.  This  was  also  recognised  In 
England  as  to  a  railway  association,  where  the 
contract  absolved  the  railway  from  sny  action 
for  injuries  covered  by  the  benefit  certificate. 
In  several  of  the  states,  however.  It  Is  held  that 
a  benefit  association,  organised  under  the  stat- 
utes, cannot  have  Infant  members. 

I.  T, 
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Siate  V.  Howard,  88  N.  C.  652;  Poe  v. 
Home,  44  N.  C.  (Busbee  L.)  398;  Tipton 
▼.  Tipton,  48  N.  C.  (3  Jones  L.)  552;  Rog- 
ers, Dom.  Rel.  741;  Yarhorough  v.  Yarbor- 
ougk,  59  N.  C.  (6  Jones  Eq.)  209;  Duhc  v. 
Beaudry,  150  Mass.  448,  6  L.  R.  A.  146,  23 
N.  E.  222 ;  Beach,  Modern  Law  of  Contracts, 
§  1362. 

Ratification  of  a  contract  after  it  has 
once  been  disaffirmed  comes  too  late. 

Clark,  Contr.  p.  260;  McCarty  v.  Wood- 
stock Iron  Co.  92  Ala.  463,  12  L.  R.  A.  136, 
8  So.  417;  Edgerton  v.  Wolf,  6  Gray,  453. 

Cook,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  brought  by  the  adminis- 
trator of  Joseph  H.  Pippen  to  recover  the 
sum  of  $1,000,  alleged  to  be  due  upon  the 
death  of  said  Joseph  by  reason  of  a  certain 
life  insurance  policy  issued  by  defendant 
company  to  said  Joseph.  It  appears  from 
the  facts  agreed  that  Joseph  was  an  infant 
when  he  applied  for  and  obtained  the  policy, 
and  died  during  his  infancy.  The  applica- 
tion was  made  on  the  4th  day  of  February, 
1897,  and  the  policy  was  issued  to  him  on 
the  10th  day  of  said  month.  It  was  agreed 
in  its  policy  by  the  defendant  company  that 
in  consideration  of  $40.54  to  it  in  hand 
paid,  and  of  the  annual  premium  of  $40.54, 
to  be  paid  on  the  10th  day  of  February  in 
every  year  until  twenty  full  years'  premi- 
ums shall  have  been  paid,  it  would  on  the 
10th  of  February,  1917,  pay  to  the  assured 
$1,000,  or,  should  he  die  before  that  time, 
then,  upon  his  death,  and  proof  thereof,  to 
pay  said  amount  to  his  executors,  adminis- 
trators, and  assigns.  After  the  issuance  of 
the  policy,  and  while  the  same  was  in  force, 
plaintiif 's  intestate,  pursuant  to  a  provision 
contained  in  said  policy,  in  consideration  of 
the  sum  of  $54.40  (the  then  cash  value  of 
said  policy)  paid  to  him  by  the  company, 
fully  surrendered  and  delivered  the  said 
policy  to  the  defendant  company,  and  there- 
after, to  wit,  on  the  17th  day  of  February, 
1899,  died.  The  good  faith  and  fairness  of 
these  transactions  with  the  infant  (intes- 
tate) is  not  questioned;  and  it  is  expressly 
stated  in  the  case  agreed  that  "the  said  sur- 
render was  voluntarily  made  and  executed 
in  writing  by  the  said  intestate,  bona  fide, 
and  without  compulsion  or  undue  influence 
on  the  part  of  the  defendant." 

Tlie  main  contention  of  the  plaintiff  is 
that  the  surrender  of  the  policy  by  his  in- 
fant intestate  was  a  voidable  contract, 
which  he,  in  this  action,  seeks  to  avoid,  and 
sues  to  recover  upon  the  original  contract 
of  insurance,  which  he  endeavors  to  affirm. 
His  honor,  upon  the  facts  agreed,  rendered 
judgment  in  favor  of  the  defendant,  and 
plaintiff  appealed.  We  sustain  his  honor, 
and  hold  that  plaintiff  is  not  entitled  to  re- 
cover. 

The  contract  of  insurance  made  with  the 
infant,  plaintiff's  intestate,  was  not  for  nec- 
essaries, and  was  therefore  voidable  at  his 
election,  but  binding  upon  the  defendant 
company.  It  was  an  executory  contract 
{LweU  V.  Bt.  Louis  Mut.  L,  Ins.  Co.  Ill  U. 
S.  264.  28  U  ed.  423,  4  Sup.  Ct  Rep.  390), 
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relating  to  personalty  {Conigland  v.  Smith, 
79  N.  C.  303;  Simmons  v.  Biggs,  99  N.C. 
236,  6  S.  E.  235;  Hooker  v.  Sugg,  102  N.  C. 
115,  3  L.  R.  A.  217,8  S.  E.919),  and  could 
therefore  be  avoided  by  him  during  his  in- 
fancy {State  V.  Howard,  88  N.  C.  650,  on 
page  652;  Clark,  Contr.  p.  244).  His  dis- 
aflirmance  could  have  been  made  either  by 
refusing  to  perform  his  part  of  the  contract, 
and  then  pleading  his  disability  in  a  suit 
for  its  enforcement,.,  or  by  a  voluntary  an- 
nulment or  cancelation  made  by  agreement 
with  the  company.  And  it  appears  that  he 
adopted  the  latter  course,  by  a  voluntary 
surrender  of  the  policy  and  receiving  ite 
cash  value. 

But  it  is  argued  by  the  learned  counsel 
for  plaintiff  that  the  intestate  did  not  re- 
ceive the  full  amount  to  which  he  was  enti- 
tled by  reason  of  the  terms  expressed  in  a 
"note"  or  condition  appearing  on  the  policy. 
Be  that  as  it  may,  the  disaffirmance  of  the 
contract  by  voluntarily  surrendering  it  ren- 
dered the  contract  void  ah  initio,  and  the 
intestate  then  became  entitled  to  be  restored 
to  his  original  status,  which  is  not  the  sub- 
ject of  this  controversy. 

It  is  further  insisted  by  plaintiff  that  the 
surrender  or  delivering  up  of  the  policy  in 
consideration  of  the  sum  paid  to  him  by  the 
company  was  a  sale  of  the  policy  made  by 
his  intestate  to  the  company,  and  in  this  ac- 
tion he,  having  affirmed  the  contract  of  in- 
surance, disaffirms  the  sale,  and  is  therefore 
entitled  to  recover  upon  the  policy,  al- 
though it  had*  been  delivered  to  the  com- 
pany. This  contention  cannot  be  sustained 
because  the  property  or  interest  so  vesting 
in  the  intestate  was  a  contingency  liable  to 
be  defeated,  and  incapable  of  delivery,  ac- 
tual or  constructive,  and  therefore  not  the 
subject  of  sale;  or,  should  it  be  considered 
an  assignment,  the  instant  the  interest  of 
intestate  passed  out  of  him  into  the  com- 
pany, eo  insta/nti  the  obligations  therein  im- 
posed ceased,  and  the  contract  was  re- 
scinded. In  the  case  of  Edgerton  v.  Wolf, 
6  Gray,  453,  the  defendant,  an  infant,  pur- 
chased a  horse,  which  was  delivered  to  him, 
with  the  right  to  return  the  horse  if  he 
could  not  get  the  money  to  pay  for  him, 
and,  after  failing  to  get  the  money,  re- 
turned the  horse  to  the  vendor  plaintiff,  but 
afterwards  took  the  horse  from  plaintiff's 
possession  and  sold  him.  The  court  there 
held  that  the  sale  made  to  the  infant  was 
voidable  at  his  election,  and  his  returning 
the  horse  voluntarily,  intending  to  give  up 
all  his  interest  in  the  property,  was  an 
avoidance  of  the  contract,  and  all  the  rights 
of  the  vendor  revested  in  him,  and  the  in- 
fant defendant  ceased  to  have  any  right 
over  the  property,  and  could  not  retake  the 
same  against  the  will  of  the  vendor  plaintiff. 
So,  it  appearinj^  that  the  surrender  of  the 
policy  was  a  disaffirmance  of  the  original 
contract  of  insurance,  rendering  the  same 
absolutely  void  ah  initio  (Clark,  Contr.  p. 
258),  a  "disaffirmance  cannot  be  retracted. 
Ratification  of  a  contract,  after  it  has  once 
been  disaffirmed,  comes  too  late.  .  .  . 
When  the  infant  has  exercised  the  privilege 
to   rescind   his  contract^   he  cannot  after- 
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wards  abandon  or  repudiate  the  rescission, 
and  take  the  other  alternative.  .  .  . 
The  contract,  having  been  made  void,  can- 
not be  revived,  except  by  mutual  consent," 
— says  the  court  in  McCarty  v.  Woodstock 


Iron  Co.  92  Ala.  463,  12  L.  R.  A.  136,  8  So. 
417. 

There  is  no  error,  and  the  judgment  €f 
the  court  below  must  be  affirmed. 


INDIANA  SUPREME  COURT. 


Catherine  O'BRIEir  et  al.,  Appta,, 

CENTRAL    IRON    &    STEEL  COMPANY 
et  al. 


(. 


.Ind.. 


.) 


Tlte  permanent  obstrvctloit  of  «  street 
within  200  feet  of  the  property  of  an 
abnttinar  ovrner,  cuttlngr  him  off  from  his 
usual  and  only  direct  access  to  the  business 
portion  of  the  town,  thereby  depreciating  the 
value  of  his  property,  Inflicts  special  injury 
on  him  for  which  he  may  recover  damages. 

(March  18,  1902.) 

APPEAL  hy  plaintiffs  from  a  judgment  of 
the  Circuit  Court  for  Clay  County  in 
favor  of  defendants  in  an  action  brought  to 
recover  damages  for  the  obstruction  of  a 
street  upon  which  plaintiffs'  property  abut- 
ted, which  rendered  their  access  to  the  busi- 
ness portion  of  the  city  somewhat  more  diffi- 
cult.    Revei'sed. 

The  facts  are  stated  in  th%  opinion. 

^f€S8r8.  E.  S.  HolUday  and  F.  A. 
Homer  for  appellants. 

Mr.  George  A.  KnlKht,  for  appellees: 

An  injury  to  real  estate  by  cutting  off 
direct  approach  thereto  in  one  direction  by 
discontinuing  a  highway  across  a  railroad 
at  a  point  not  in  front  of  the  premises,  even 
if  it  is  a  serious  and  permanent  injury,  is 
one  which  the  owner  suffers  in  common  with 
the  rest  of  the  community  although  in  great- 
er degree,  and  gives  him  no  individual  rem- 
edy, either  to  recover  damages,  or  to  review 
the  order  of  discontinuance. 

Davis  v.  Hampshire  County,  163  Mass. 
218,  11  L.  R.  A.  750,  26  N.  E.  848;  Smith 
V.  Boston,  7  Cush.  264;  Stanwood  v.  Mai- 
den, 167  Mass.  17,  16  L.  R.  A.  691,  31  N.  E. 
702;  Wood,  Nuisances,  §§  645,  646;  Buhl 
V.  Ft.  Street  Union  Depot  Co.  98  Mich.  696, 
23  L.  R.  A.  392,  67  N.  W.  829;  Houck  v, 
Wachter,  34  Md.  265,  6  Am.  Rep.  332. 

Mere  trouble  and  inconvenience  are  not 
sufficient  grounds  upon  which  to  predicate 
a  claim  for  damages  in  a  case  like  this,  be- 
cause the  same  trouble  and  inconvenience 
affect  the  public  at  large. 

Dantzer  v.  Indianapolis  Union  R.  Co.  141 
Ind.  604,  34  L.  R.  A.  769,  39  N.  E.  223; 
Decker  v.  EvansviUe  Suburban  d  N.  R.  Co. 
133  Ind.  493,  33  N.  E.  349;  Indiana,  B.  d 


W.  R.  Co.  Y.  Eberle,  110  Ind.  547,  69  Am. 
Rep.  226,  11  N.  E.  467;  Ross  v.  Thompson, 
78  Ind.  90;  Dwenger  v.  Chicago  d  G.  T.  R. 
Co.  98  Ind.  163;  People's  Oas  Co.  v.  Tyner, 
131  Ind.  277,  16  L.  R.  A.  443,  31  N.  E.  69; 
Haslett  V.  yew  Albany  Belt  d  Terminal  JR. 
Co.  7  Ind.  App.  603,  34  N.  E.  846;  Pitts- 
burgh,  C.  C.  d  St.  L.  R.  Co.  v.  Noftsger, 
148  Ind.  101,  47  N.  E.  332;  Sohn  v.  Cam- 
bern,  106  Ind.  302,  6  N.  E.  813;  Terre 
Haute  d  L.  R.  Co.  v.  Bissell,  108  Ind.  113, 
9  N.  E.  144. 

In  the  case  at  bar  no  neiw  burden  is  im- 
posed on  the  soil  owned  by  appellants.  The 
structure  in  the  street  is  200  feet  from 
their  property,  and  damages  are  claimed  be- 
cause of  the  trouble  and  inconvenience  in 
going  to  and  from  their  property  in  an  east- 
erly direction,  and  the  same  trouble  and  in- 
convenience are  suffered  by  the  community 
in  general,  and,  this  being  true,  appellants 
are  without  legal  remedy. 

McCowan  v.  Whitesides,  31  Ind.  236; 
Cummins  v.  Seymour,  79  Ind.  491,  41  Am. 
Rep.  618;  Matlock  v.  Hawkins,  92  Ind.  226; 
Dwenger  v.  Chicago  d  O.  T.  R.  Co.  98  Ind. 
163;  Powell  v.  Hunger,  91  Ind.  64. 

Hadley,  J.,  delivered  the  opinion  of  the 

court: 

This  case  comes  to  us  from  the  appellate 
court  under  §  15  of  the  act  concerning  ap- 
peals, approved  March  12,  1901  (Acts  1901, 
p.  569).  Appellants  prosecute  the  action  to 
recover  of  appellee  damages  for  the  obstruc- 
tion of  a  street  upon  which  their  property 
abuts.  Judgment  against  appellants  upon 
demurrer  to  the  complaint.  The  sufficiency 
of  the  complaint  is  therefore  the  only  ques- 
tion presented. 

In  substance,  it  is  averred  in  the  com- 
plaint that  the  plaintiffs  owned  a  house  and 
lot  abutting  on  Church  street,  in  the  city  of 
Brazil,  which  they  now  and  have  for  many 
years  occupied  for  a  residence;  that  when 
they  purchased  and  first  occupied  said  lot. 
which  was  before  the  grievances  complained 
of,  Church  street  was  a  regularly  platted, 
dedicated,  improved,  and  traveled  street, 
and  constituted  the  only  way,  and  was  ex- 
clusively used  by  the  plaintiffs  in  going 
from,  and  returning  to,  their  home,  and  thai 
in  purchasing  said  real  estate  they  took  into 
consideration  its  location  on  said  street, 
which  gave  them  convenient  access   to  all 


Norn. — ^As  to  private  right  of  action  for  ol>- 
Btructlon  of  street,  see  note  to  Charlotte  t. 
Pembrolce  Iron  Works  (Me.)  8  L.  R.  A.  828; 
also,  in  this  series,  Flynn  v.  Taylor  (N.  Y.)  14 
L.  R.  A.  556 :  Megargee  v.  Philadelphia  (Pa.) 
19  L.  K.  A.  221 ;  Bradley  v.  Pharr  (La.)  19  L. 
57  L.  R.  A. 


R.  A.  647 ;  Buhl  v.  Ft.  Street  Union  Depot  Co. 
(Mich.)  28  L.  R.  A.  892;  Jacksonville,  T.  &  K. 
W.  R.  Co.  V.  Thompson  (Fla.)  26  L.  R.  A. 
410 ;  and  Mahler  v  Bmmder  (Wis.)  81  L.  B.  A. 
695. 
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parts  of  the  city,  and  particularly  to  that 
part  of  the  city  lying  east  of  their  residence, 
where  the  business  of  the  city  is  principally 
carried  on;  that  in  1809  the  defendant  con- 
structed, and  still  maintains,  a  permanent 
building  on,  over,  and  across  said  street, 
thereby  completely  obstructing  the  street, 
and  preventing  travel  thereon ;  that  said  ob- 
struction is  located  about  200  feet  east  of 
the  plaintiffs'  said  residence  and  between 
said  residence  and  the  business  portion  of 
the  city;  that  there  is  no  cross  street  or 
other  outlet  between  said  obstruction  and 
the  plaintiffs'  said  property,  and  plain- 
tiffs' egress  and  ingress  to  and  from  their 
property  to  the  east  is  wholly  barred,  cut 
off,  and  destroyed;  that  by  reason  of  the 
obstruction  plaintiffs  are  put  to  great 
trouble  and  mconvenience  in' getting  to  and 
from  their  property,  and  their  property  has 
been  thereby  greatly  diminished  in  value; 
that  their  property  immediately  before  the 
obstruction  was  of  the  value  of  $1,200;  that 
by  reason  of  the  obstruction  of  the  street 
as  aforesaid  their  property  became  and  is 
worth  not  exceeding  $600 ;  and  that  said  de- 
preciation was  caused  wholly  by  the  wrong- 
ful act  of  the  defendant  in  obstructing  said 
street. 

Appellees  contend  that  the  injury  of  ap- 
pellants, exhibited  by  the  complaint,  is  dif- 
ferent only  in  degree  from  the  injury  suf- 
fered by  the  community  at  large,  and  hence 
no  action  for  the  recovery  of  damages  will 
lie.  On  the  other  hand,  appellants  contend 
that  the  injury  complained  of  is  private  and 
special,  and  different  in  kind  from  the  pub- 
lic injury,  and  that  damages  are  recoverable 
therefor  as  for  any  other  private  wrong. 
This  particular  controversy  is  the  question 
for  decision. 

The  erection  and  maintenance  of  a  perma- 
nent building  across  a  public  street^  thereby 
closing  it  against  travelers,  constitutes  a 
public  nuisance,  subject  to  indictment  and 
abatement  by  the  state.  Valparaiso  v.  Bo- 
garth,  153  Ind.  636,  47  L.  R.  A.  487,  65  N. 
£.  439,  and  cases  cited  on  page  638,  153  Ind. 
page  488,  47  L.  R.  A.,  and  page  439,  55  N. 
E.  But  the  individual  has  no  right  of  ac- 
tion to  recover  damages  from  the  author  of 
■uch  public  nuisance,  unless  he  is  able  to 
•how  that  he  has  sustained  some  particular 
or  peculiar  injury  differing  in  kind  and  not 
common  to  the  general  public.  Martin  v. 
Marks,  154  Ind.  649,  655,  67  N.  E.  249. 
This  doctrine  springs  from  the  principle 
that  the  law  affords  no  private  remedy  for 
anything  but  a  private  wrong;  that  the 
dama^  resulting  from  a  common  or  pub- 
lic nuisance,  such  as  affects  all  the  public 
in  the  same  way,  though  perhaps  in  differ- 
ent degrees,  is  of  a  nature  to  be  impossible 
of  apportionment  among  the  injured  public, 
and  tiierefore  the  only  action  maintainable 
is  by  the  state.  3  Bl.  Com.  p.  219;  Fossion 
V.  Landry,  123  Ind.  136,  140,  24  N.  E.  96; 
.Dantzer  v.  Indianapolis  Union  R.  Co.  141 
Ind.  604,  610,  34  L.  R.  A.  769,  39  N.  E.  223; 
Manufacturers'  Qas  d  OH  Co»  v.  Indiana 
67L.R.A. 


Natural  Oas  d  Oil  Co.  155  Ind.  666,  58  N. 
E.  851. 

The  inquiry  therefore  is,  Does  the  com- 
plaint show  that,  by  reason  of  the  obstruc- 
tion placed  in  Church  street  by  ttke  appel- 
lees, appellants  have  suffered  an  injury  pe- 
culiar to  themselves,  and  of  a  kind  differ^it 
from  that  suffered  by  the  other  residents 
of  the  community?  The  complaint  alleges 
that,  when  appellants  purchased  their  prop- 
erty and  took  up  their  residence  therein, 
Church  street,  upon  which  it  abuts,  was  a 
regularly  platted,  dedicated,  improved,  and 
traveled  street,  and  furnished  them  the  only 
means  of  going  to  and  from  their  residence. 
Under  our  law,  when  land  is  platted  into 
lots,  streets,  and  alleys,  and  recorded,  the 
act  is  accepted  as  a  dedication  by  the  owner 
to  the  public  of  a  continuing  right  to  travel 
such  streets  and  alleys,  and  a  conveyance 
of  a  lot  abutting  on  such  a  street  carries 
with  it»  not  only  the  fee  in  the  soil  to  the 
center  of  the  street,  but  also  the  right  to  use 
such  street,  as  dedicated,  in  perpetuity,  for 
the  purposes  of  egress  and  ingress  to  the 
premises.  And,  so  far  as  such  street  is  nec- 
essary to  a  free  and  convenient  way  for 
travel  to  and  from  the  lot,  the  right  of  the 
lotowner  to  use  it  for  the  purpose  is  appur- 
tenant to  his  premises,  is  essential  to  its 
enjoyment,  and  is  as  inviolable  as  his  right 
to  the  use  of  the  property  itself.  In  &is 
respect  the  abutter's  right  is  distinct,  and 
altogether  different,  from  the  rights  of  the 
general  public  in  the  street.  The  abutter 
has  a  right,  in  common  with  the  commu- 
nity, to  use  the  street  from  end  to  end  for 
the  purpose  of  passage;  but,  in  addition  to 
this  common  right,  he  has  an  individual 
property  right,  appendant  to  his  premises, 
in  that  part  of  the  street  which  is  necessary 
to  free  and  convenient  egress  and  ingress  to 
his  property.  That  this  latter  right  is  pri- 
vate and  personal,  and  unshared  by  the 
community,  and  cannot  be  taken  away,  or 
materially  interfered  with,  without  the 
wrongdoer  bein^  answerable  in  damages, 
has  been  many  times  declared  by  this  court. 
Haynes  v.  Thomas,  7  Ind.  38;  Pettis  v. 
Johnson,  66  Ind.  139;  Ross  v.  Thompson, 
78  Ind.  90;  Cummins  v.  Seymour,  79  Ind. 
491,  501,  41  Am.  Rep.  618;  Indiana,  B.  d 
W.  R.  Co.  V.  Ehcrle,  110  Ind.  642,  646,  69 
Am.  Rep.  225,  11  N.  E.  467;  Chicago,  8t. 
L.  d  P.  R.  Co.  V.  Eisert,  127  Ind.  156,  26  N. 
E.  759;  Decker  v.  Evansville  Suburban  d 
N.  R.  Co.  133  Ind.  493,  33  N.  E.  349;  Pitts- 
burgh, C.  C.  d  St.  L.  R.  Co.  V.  Noftsger, 
148  Ind.  101,  47  N.  E.  332;  Martin  v.  Afarfc*, 
164  Ind.  549,  556,  67  N.  E.  249.  See  also 
Pennsi/lvania  Co.  v.  Stanley,  10  Ind.  App. 
421,  37  N.  E.  288,  38  N.  E.  421. 

In  the  Haynes  Case,  7  Ind.  38,  it  is  said: 
"These  decisions  establish  the  principle 
that,  besides  the  right  of  way  which  the  pub- 
lic has  of  passage  over  a  street  in  a  town 
or  city,  there  is  a  private  right  which  passes 
to  the  purchaser  of  a  lot  upon  the  street, 
and  as  appurtenant  to  it,  which  he  holds  by 
implied  covenant  that  the  street  in  front  of 
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his  lot  shall  forever  be  kept  open  to  its  full 
width." 

In  Eberle's  Case,  110  Ind.  542,  546.  59 
Am.  Rep.  225,  11  N.  E.  467,  Mitchell,  J., 
for  the  court,  says :  "Whatever  may  be  the 
rule  of  decision  elsewhere,  nothing  is  bet- 
ter settled  in  this  state  than  that  the  owTi- 
ers  of  lots  abutting  on  a  street  may  have  a 
peculiar  and  distinct  interest  in  the  ease- 
ment in  the  street  in  front  of  their  lots. 
This  interest  includes  the  right  to  have  the 
street  kept  open  and  free  from  obstruction 
wliich  prevents  or  materially  interferes  with 
the  ordinary'  means  of  ingress  to,  and  egress 
from,  the  lots.  It  is  distinguished  from  the 
interest  of  the  general  public,  in  that  it  be- 
comes a  right  appendant,  by  legally  adher- 
ing to  the  contiguous  grounds  and  the  im- 
provements thereon  as  the  owner  may  have 
adapted  them  to  the  street.  To  the  extent 
that  tlie  street  is  a  necessary  and  conven- 
ient means  of  access  to  the  lot,  it  is  as  much 
a  valuable  property  right  as  the  lot  itself. 
.  .  .  Nor  can  the  street  be  invaded  so 
as  to  inflict  special  and  peculiar  damage  or 
injury  upon  the  adjacent  lot  owner's  prop- 
erty without  rendering  the  wrongdoer  liable 
for  such  damages." 

This  complaint  alleges  that  the  defend- 
ants have  erected  a  permanent  building 
across  Church  street  about  200  feet  east  of 
the  plaintiffs*  residence,  thereby  effectually 
barring  all  passage  in  that  direction,  and 
have  thus  cut  off  the  plaintiffs  from  their 
usual  and  only  way  of  direct  travel  to  and 
from  the  east  and  business  portion  of  the 
city,  and  have  thus  imposed  upon  them 
great  trouble  and  inconvenience  in  getting 
to  and  from  their  property,  by  reason  where- 
of their  property  has  been  depreciated  in 
value  from  $1,200  to  $600.  These  facts 
show  that  the  wrongful  act  of  appellees  has 
not  only  deprived  appellants  of  their  com- 
mon right  to  use  a  regularly  dedicated,  im- 
proved, and  traveled  street  in  front  of  their 
property,  but  it  has  placed  that  property  in 


B,  cul  de  sac,  with  the  base  in  the  direction 
of  the  business  and  most  frequented  part 
of  the  city,  thus  making  it  necessary  in 
^oing  to  market^  or  to  the  eastern  part  of 
the  town,  to  travel  in  the  opposite  direction 
to  the  first  cross  street. 

If  appellees  may  close  this  street  on  th« 
east  within  the  &ame  square,  without  special 
injuiy  to  appellants,  wny  may  they  not  also 
close  it  on  the  west  within  the  same  square, 
and  completely  fence  appellants  in  and  ren- 
der valueless  their  property  without  special 
injury?  Surely  the  injury  would  be  the 
same  in  kind.  In  such  case  it  seems  absurd 
to  say  that  the  injury  sustained  by  appel- 
lants in  their  property  rights  would  be  the 
same,  but  only  greater  in  degree,  as  that 
sustained  by  the  community  in  general.  We 
have  a  class  of  cases  which  hold  that  when 
an  obstruction  does  not  exclude  the  abutter 
from  ingress  and  egress,  but  only  imposes 
upon  him,  in  common  with  other  travelers, 
that  inconvenience  which  results  from  a 
more  circuitous  way,  his  injury  is  in  com- 
mon, for  which  there  can  be  no  recovery; 
as,  for  instance,  if  the  obstruction  in  this 
case  had  been  placed  east  of  an  intersecting 
cross  street.  Then  it  could  not  be  said  that 
appellants  were  excluded  from  approaching 
or  leaving  their  premises  in  any  direction 
originally  afforded  by  the  street. 

That  there  may  be  others  affected  in  a 
similar  manner  to  appellants  does  not  af- 
fect the  question.  Martin  v.  Marks,  154 
Ind.  560,  57  N.  E.  249.  In  such  cases  an 
action  for  damages  is  maintainable  by  a 
person,  or  any  number  of  persons,  who  are 
able  to  show  that  they  have  sustained  spe- 
cial and  peculiar  damage  different  in  land 
from  that  sustained  by  the  public  in  gen- 
eral. We  think  the  complaint  states  a  cause 
of  action. 

Judgment  reversed,  and  the  cause  re- 
manded, with  instructions  to  overrule  the 
demurrer  to  the  complaint. 
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PENNSYLVANIA  COMPANY  for  Insur- 
ance on  Lives  and  Granting  Annuities, 
Exr.,  etc.,  of  Sarah  B.  Van  Syckel,  De- 
ceased, 

V. 

PHILADELPHIA  CONTRIBUTIONSHIP 
for  Insurance  of  Houses  from  Loss  by 
Fire,  Appi. 

(201  Pa.  497.) 

The  Ions  to  be  made  arood  nnder  a  pol- 
icy of  fire   Insurance  1b  not   limited   to 

NoTB. — As  to  Insurer's  option  to  rebuild,  see. 
In  this  series,  Piatt  v.  ^Otna  Ina  Co.  (III.)  26 
L.  B.  A.  853,  and  note;  and  Henderson  v.  Cres- 
cent Ins.  Co.  (La.)  85  L.  R.  A.  385. 

For  another  case  as  to  effect  of  municipal 
police  regulations  on  insurer's  liability,  see 
Monteleone  v.  Royal  In*.  Co.  (La.)  56  L.  R. 
A.  784. 

67  L.  R.  A. 


tbe  cost  of  replacing  the  structure  described 
in  the  survey,  it,  when  the  fire  occurs,  the 
statutes  require,  as  a  condition  of  rebuild- 
ing, more  substantial  and  ezpenslye  struc- 
tural work. 

(February  24,  1902.) 

APPEAL  by  defendant  from  a  judgment 
of  tbe  Ck)urt  of  Common  Pleas,  No.  4, 
for  Philadelphia  County  in  favor  of  plain- 
tiff in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  policy  of  fire 
insurance.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the 
Court  of  Common  Pleas,  which  was  deliv- 
ered by  WiLLSON,  J.,  and  was  as  follows: 

On  the  14th  of  October,  1851,  the  de- 
fendant company  issued  a  policy  of  insur- 
ance against  fire  to  William  Wurts,  in  the 
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amount  of  $5^000,  on  a  brick  store  and 
counting  house,  situated  on  the  north  side 
of  Market  street,  between  Fourth  and  Fifth 
streets,  as  per  a  survey  of  the  same,  which 
was  attached  to  the  policy,  signed  and 
agreed  to  by  the  assured.  In  the  survey  the 
walls  were  described  as  18,  14,  and  9  inch 
walls.  By  subsequent  transfers,  approved 
by  the  defendant  company,  the  ownership  of 
the  said  policy  of  insurance  became  vested 
in  the  plaintiff's  testatrix,  who  was  at  the 
time  of  her  death  the  owner  of  the  property 
referred  to.  She  also  held  another  policy 
of  insurance  upon  the  same  property  for 
$10,000,  issued  by  the  Franklin  Fire  Insur- 
ance Ck>mpany,  and  the  defendant  company 
indorsed  upon  the  policy  now  in  suit  that 
such  insurance  was  allowed;  the  loss,  if 
any,  in  case  of  fire,  to  be  borne  proportion- 
ately. Subsequent  to  the  issuing  of  the 
policy  by  the  defendant  company,  various 
other  privileges  were  given  to  the  assured 
upon  additional  deposits  being  made,  but 
for  the  purpose  of  this  case  it  is  not  necessary 
to  refer  to  such  matters  in  detail.  On  the 
29th  of  November,  1899,  a  portion  of  the 
building  covered  by  the  insurance  was  de- 
stroyed by  fire.  It  was  then  found  that  in 
consequence  of  an  act  of  assembly  regulat- 
ing the  construction,  maintenance,  and  in- 
spection of  buildings  in  cities  of  the  first 
class,  which  was  approved  the  5th  day  of 
May,  1899  (P.  L.  193),  it  was  not  possible 
to  reconstruct  the  part  of  the  building 
which  was  destroyed  in  the  same  manner  in 
which  it  existed  before  the  fire.  Under  the 
provisions  of  the  act  the  municipal  authori- 
ties in  charge  of  such  matters  required  that 
the  wall  should  be  constructed  of  a  thick- 
ness greater  than  that  which  was  stated  in 
the  survey  referred  to.  This  necessitated 
either  the  tearing  down  and  the  rebuilding 
of  those  walls,  or  strengthening  them  by 
means  of  a  steel  construction.  This  latter 
plan  was  in  point  of  fact  adopted  because 
of  a  smaller  expense  being  thus  made  possi- 
ble. If  the  building  could  have  been  recon- 
structed, after  the  fire,  without  the  demoli- 
tion of  the  walls  in  order  to  comply  with 
the  requirements  of  the  law,  the  cost  of  con- 
struction would  have  been  $6,650;  but  the 
actual  cost  of  rebuilding  in  the  method  pre- 
scribed was  $11,330.36.  In  point  of  fact, 
the  market  value  of  the  building  after  its 
reconstruction  according  to  those  require- 
ments was  no  greater  than  it  would  have 
been  if  it  had  .been  rebuilt  according  to  its 
original  plan  as  described  in  the  survey. 
The  foregoing  riaumS  of  the  case  is,  in  sub- 
stance, that  which  is  agreed  to  by  the  par- 
ties in  their  agreement  for  the  case  stated. 
The  controversy  between  the  parties  arises 
upon  these  recited  facts.  The  plaintiff  de- 
manded from  the  defendant  one  third,  or  its 
proportionate  share,  of  the  cost  of  rebuild- 
ing the  premises  according  to  the  require- 
ments of  the  law,  namely,  $3,776.79.  The 
defendant  declined  to  pay  that  sum,  but  of- 
fered to  pay  $2,216.67,  which  is  admitted  to 
be  its  one  third  or  proportionate  share  of 
67  T^  R.  A. 


what  would  have  been  the  cost  of  rebuilding 
according  to  the  description  contained  in 
the  survey.  Indeed,  this  sum  has  been  paid 
by  the  defendant  comj^any  to  the  plaintiff, 
so  that  the  amount  which  is  involved  in  this 
controversy  is  the  difference  between  the 
amount  paid  and  the  amount  claimed, 
namely,  $1,516.12.  If  the  last-named 
amount  shall  be  found  by  the  court  to  be 
due  to  the  plaintiff,  then  it  is  agreed  that 
judgment  shall  be  entered  for  the  plaintiff 
for  that  amount,  with  interest  from  March 
1,  1900,  but  otherwise  that  judgment  shall 
be  entered  in  favor  of  the  defendant.  The 
point  involved  in  this  controversy  is  a  novel 
one.  The  industry  of  the  counsel  for  plain- 
tiff and  for  defendant  has  not  succeeded  in 
finding  any  precedents  which  throw  light 
directly  upon  the  case,  and  we  have  not  been 
able  to  make  any  more  fruitful  search.  It 
is  necessary,  therefore,  to  attempt  to  dis- 
pose of  the  question  involved  in  the  case  on 
principles  which  are  equitable  and  reasona- 
ble, in  view  of  the  nature  of  the  contract 
which  existed  between  the  parties.  With- 
out any  elaboration  of  the  thought,  it  is 
hardly  necessary  to  say  that  the  contract 
was  intended  to  give  to  the  party  assured 
indemnity  and  protection  against  loss  by 
fire  up  to  a  certain  specified  amount.  The 
liability  of  the  insuring  company  could  not, 
whatever  the  loss  might  be,  be  carried  be- 
yond the  amount  designated  in  the  policy. 
But  up  to  that  amount,  whatever  the  loss 
might  be,  the  insuring  company  would  be 
liable,  either  fully  or  proportionately,  ac- 
cording to  the  circumstances  of  the  case. 
This  position  must  be  regarded  as  unques 
tionable,  in  view  of  the  well-recognized  doc 
trine  of  the  law  in  regard  to  such  contracts, 
The  difficulty  in  the  case  arises  when  the 
effort  is  made  to  determine  what  was  the 
loss  against  which  the  company  insured ;  or, 
in  other  words,  upon  what  basis  the  plain- 
tiff can  estimate  the  damages  which  are 
proper  to  be  included  in  the  loss  insured 
against.  Are  such  damages  only  such  as 
are  to  be  arrived  at  by  a  computation  of  the 
cost  of  the  reconstruction  of  the  building 
exactly  according  to  the  description  con- 
tained in  the  survey  attached  to  the  policy, 
or  is  the  true  result  to  be  reached  by  taking 
the  coat  of  reconstruction  according  to  the 
conditions  existing  and  lawfully  imposed  at 
the  time  when  the  fire  occurred?  Certainly 
it  would  not  be  claimed  that  the  insurers 
are  only  liable  for  such  an  estimate  of  cost 
as  would  be  based  upon  the  market  price  of 
materials  at  the  time  when  the  contract  of 
insurance  was  made.  It  would  seem,  also, 
if  the  materials  out  of  which  the  building 
was  originally  constructed  were  not  to  be 
obtained  at  the  time  of  the  fire  and  recon- 
struction, that  the  insurers  would  be  liable 
for  the  cost  of  reconstruction  out  of  such 
materials  as  were  reasonably  proper  and 
adequate  at  the  time  of  rebuilding.  These 
illustrations  indicate  that  a  contract  of  in- 
surance may  need  to  be  interpreted  with 
regard  to  changed  conditions  for  the  pur- 
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pose  of  arriving  at  a  proper  standard  for 
estimating  the  extent  of  the  liability  of  an 
insuring  company  at  the  time  of  loss.  It  is 
our  judgment  that  the  case  in  hand  must 
fall  under  such  a  general  classification.  It 
has  long  been  well  recognized  that  building 
regulations  and  restrictions  were  matters 
properly  within  the  scope  of  legislative  and 
municipal  authorities.  This  must  have 
been  known  tb  the  contracting  parties  at  the 
time  when  the  policy  involved  in  this  suit 
was  issued.  The  defendant  company  did 
not,  by  the  terms  of  the  policy,  become  lia- 
ble only  for  the  loss  whicn  might  accrue  to 
the  owner  of  the  policy  in  case  of  fire  to  the 
extent  of  what  it  would  cost  to  rebuild  the 
premises  injured  according  to  the  actual 
dimensions  of  the  walls  of  the  building  as 
described  in  the  survey.  It  did  insure  a 
building  which  corresponded  to  the  descrip- 
tion therein  contained,  but  the  insurance 
was  against  loss  to  the  owner  by  reason  of 
the  destruction  or  injury  of  that  building 
by  fire;  and  if^  in  consequence  of  a  state  of 
the  law  existing  at  the  time  of  the  fire,  the 
loss  was  increased  above  what  it  would  have 
been  by  reason  of  regulations  which  re- 
quired the  rebuilding  to  be  done  in  some 
other  way,  according  to  some  different  plan, 
for  the  protection  of  the  community,  it 
seems  to  us  that  there  is  nothing  in  good 
reason  or  in  law  why  the  insuring  company 
would  not  be  held  liable  for  the  actual  loss 
thus  incurred  up  to  the  extent  of  the  amount 
designated  in  the  policy,  provided  the  pro- 
portional amount  of  the  loss  falling  upon 
the  company  reached  that  sum.  Applying 
such  a  principle  would  not  involve  the  in- 
suring company  in  any  loss  greater  in  ex- 
tent than  that  which  it  undertook  to  as- 
sume when  the  policy  was  made,  and  the 
method  of  arriving  at  the  extent  of  the  loss 
which  we  have  adopted  appears  to  us  a  just, 
reasonable,  and  lawful  one.  The  decision 
in  Brown  v.  Royal  Ins.  Co.  1  El.  &  El.  853, 
while  not  ruling  the  exact  question  involved 
in  thM  case,  yet  may  be  regarded  as  in 
general  harmony  with  the  view  already  ex- 
pressed, so  far  as  the  differing  facts  of  tiie 
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two  cases  would  allow.  Brady  v.  North- 
western Ins.  Co.  11  Mich.  445,  and  Ham- 
hurg-Bremen  F,  Ins.  Co.  v.  Chirlington,  66 
Tex.  103,  59  Am.  Rep.  613,  18  S.  W.  337, 
were  referred  to  in  the  agreement,  but  they 
turned  upon  a  different  point,  and  they  are 
only  mentioned  here  for  the  information  of 
those  who  may  hereafter  be  interested  in  the 
question  under  discussion.  Judgment  will 
Uierefore  be  entered  for  the  plaintiff  lor  the 
sum  of  $1,658.92. 

Mr.  W.  W.  Montsomeryy  for  appel- 
lant: 

The  parties  to  a  contract  of  insurance 
may  stipulate  in  regard  to  the  manner  of 
estimating  the  loss  if  it  should  occur,  or 
as  to  the  time  which  shall  be  the  period  of 
the  valuation  of  the  property  destroyed. 

Phillips,  Ins.  chap.  1,  §  3;  Ostrander,  Fire 
Ins.  §  183,  p.  463;  Commonwealth  Ins.  Go. 
V.  Bennett,  37  Pa.  205,  78  Am.  Dec.  418. 

If  a  man  insures  an  old  and  dilapidated 
building,  which  bv  reason  of  its  position  or 
the  use  to  which  it  is  put  may  rent  as  well, 
and  while  it  stands  be  as  valuable  to  him, 
as  a  new  one,  he  cannot,  in  case  of  its  de- 
struction by  fire,  recover  from  the  insurer 
the  cost  of  a  new  building. 

^tna  Ins.  Co.  v.  Johnson,  11  Bush,  587, 
21  Am.  Rep.  223;  Waynesboro  Mut.  F.  Ina, 
Co.  V.  Creaton,  98  Pa.  451. 

Mr.  John  G.  Jolinsoii,  for  appellee: 

Insurance  is  a  contract  of  indemnity,  and 
if  the  parties  stipulate  for  the  manner  in 
which  that  indemnity  shall  be  made,  on  the 
contingency  of  liability,  it  is  their  right  to 
do  so,  and  the  law  will  carry  out  their  con- 
tracts as  made,  if  there  is  no  fraud  in  them, 
as  in  other  cases. 

Commonwealth  Ins.  Co.  v.  Bennett,  37 
Pa.  208,  78  Am.  Dec.  418;  Orandin  v.  Rooh- 
ester  Oerman  Ins.  Co.  107  Pa.  35 ;  Brown  v. 
Royal  Ins.  Co.  1  El.  &  El.  853;  Fire  Aasa. 
of  Philadelphia  v.  Rosenthal,  108  Pa.  474, 
1  Atl.  303;  May,  Ins.  1900,  §  423  A« 


Per  Gnriams 

We  affirm  the  judgment  in  this 
Judge  Willson'a  opinion. 


1M8. 


Union  Na.ti6nal  Bank  t.  Chapman. 
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UNION   NATIONAL    BANK    of   Chicago, 
Reapt,, 

17. 

Elizabeth  J.  CHAPMAN,  Impleaded,  etc., 
Appt, 

(169  N.  Y.  538.) 

nrite  contract  of  a  surety  on  a  note  Is 
complete  when  his  signature  is  affixed  and 
the  Instrument  delivered  to  the  payee,  and 
Is  therefore  governed  by  the  law  of  the  place 
where  those  transactions  occur,  although  the 
note  Is  payable  in  another  state,  and  as 
against  the  makers  has  no  valid  Inception 
until  Its  negotiation  In  the  Jatter  state.  If 
the  sorety  has  no  knowledge  that  it  Is  to 
be  negotiated  there,  or  intention  that  his 
contract  shall  be  governed  by  the  laws  of 
that  sUte. 

(Bartlett  and  Vann,  J  J.,  dUsent). 

(January  81,  1902.) 


APPEAL  by  defendant,  Elizabeth  J.  Chap- 
man, from  a  judgment  of  the  Appellate 
Diviflion  of  the  Supreme  Court,  Fourth  Der 
partment,  affirming  a  judgment  of  a  Trial 
Term  for  Monroe  County  in  plaintiff's  favor 
in  an  action  brought  to  enforce  her  liabil- 
ity as  surety  on  a  promissory  note.  Re- 
versed, 

The  facts  are  stated  in  the  opinions. 

Messrs,  O.  P.  Hurd  and  David  B.  Hill, 
for  appellant: 

The  capacity  of  Mrs.  Chapman  to  make 
the  note  in  question,  and  to  become  a  surety 
for  her  husband,  was  governed  by  the  law 
of  Alabama. 

1.  She  was  a  resident  of  Alabama  at  the 
time  she  executed  the  note. 

2.  Her  consent  to  become  a  surety  was 
obtained  in  Alabama. 

3.  Every  act  on  her  part  in  becoming  a 
surety  took  place  in  that  state. 

4.  She  did  not  consent  that  her  liability 


NOTB. — Oonflict  of  laws  as  to  capacity  of  mar- 
ried woman  to  contract. 

I.  As  between    lew   loci   contractus    and    lex 
domicilii. 

a.  Oeneral  rule,  513. 

b.  Exceptions;  when    domicU    is  st  1o- 

rum,  517. 
II.  As  Itetween  lex  loci    contractus    and    lex 

fori;  remedy,  520. 
III.  As  between  lex  loci  contractus,  or  lex  dom- 
icilii, and  lex  rei  sit€g. 

a.  Personal  property,  523. 

b.  Real  property,  624. 

Scope. 

This  note  is  confined  to  the  question,  what 
iaw  governs  the  capacity  of  a  married  woman 
to  contract,  as  t>etween  the  law  of  the  place 
where  the  contract  was  made  or  that  of  the 
place  where  it  was  to  be  performed,  on  the  one 
side,  and  the  law  of  the  place  of  the  domlcil, 
or  of  the  forum,  or  of  that  where  the  property 
is  situated,  on  the  other.  It  does  not  take  up 
the  question,  what  law  governs  as  between  the 
law  of  the  place  where  the  contract  was  made, 
on  the  one  side,  and  the  law  of  the  place  where 
it  was  to  be  performed,  on  the  other.  That 
question  Is  much  broader  than  the  subject  of 
this  note,  and  is  reserved  for  treatment  In  a 
separate  note  In  which  the  entire  subject  may 
be  covered.  As  to  the  capacity  of  a  woman  to 
marry,  see  note  to  Hills  v.  State  (Neb.)  ante, 
155. 

I«  As  between  lex  loci  contractus  and  lex  domi- 
cilii. 

a.  Oeneral  rule. 

Waiving,  then,  the  question  as  to  whether 
the  law  of  the  place  where  the  contract  was 
made,  or  thai  of  the  place  where  It  was  to  be 
performed,  governs,  when  the  two  are  in  con- 
flict. It  may  be  confidently  asserted  that  the 
general  principle  of  International  law,  sup- 
ported by  the  American  decisions,  is  that,  as 
between  the  law  of  the  place  where  the  con- 
tract was  made  (lex  loci  contractus)  and  the 
law  of  the  place  where  the  woman  was  domi- 
ciled (lex  domicilii) f  the  former  governs  as  to 
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the  capacity  of  a  married  woman  to  make  a 
personal  contract, — at  least  when  the  domlcil 
is  not  at  the  forum. 

In  the  following  cases,  which  support  that 
doctrine,  the  married  woman  was  not  domi- 
ciled at  the  forum :  Connecticut  Mut.  L.  Ins. 
Co.  V.  Westervelt,  52  Conn.  502 ;  Young  v.  Bul- 
!en,  10  Ky.  L.  Rep.  1561,  43  S.  W.  687 ;  Bell  v. 
Packard.  60  Me.  105.  31  Am.  Rep.  251 ;  Hill  v. 
Chase,  143  Mass.  120,  0  N.  E.  30;  Smith  v. 
Frame,  8  Ohio  C.  C.  587;  Pearl  v.  Hansbor- 
ough,  0  Humph.  433. 

In  Wheeler  v.  Constantine,  30  Mich.  62,  33 
Am.  Rep.  355,  the  decision  was  that  a  court 
of  Michigan  could  not  presume.  In  the  absence 
of  evidence  to  that  effect,  that  there  was  any- 
thing In  the  law  of  Indiana,  the  domlcil  of  a 
niarrled  woman,  which  would  render  void  notes 
made  by  her  and  which  were  authorized  by  the 
law  of  Michigan  ;  but  the  court  said  that  It  did 
not  wish  to  be  understood  as  Intimating  that 
the  laws  of  Michigan  would  not  govern  the 
notes  of  a  married  woman  made  In  that  state, 
though  she  were  domiciled  In  another  state. 

In  Nichols  &  S.  Co.  v.  Marshall,  108  Iowa, 
518,  70  N.  W.  282,  the  rule  that  the  law  of  the 
place  of  the  contract,  rather  than  the  law  of 
the  domicll,  governs  with  respect  to  the  ca- 
pacity of  a  married  woman  to  contract,  was 
applied  so  as  to  hold  unenforceable  in  Iowa  a 
contract  of  suretyship,  made  and  to  be  per- 
formed in  Indiana,  by  a  married  woman  dom- 
iciled In  Iowa,  because  she  was  incapable  of 
contracting  by  the  law  of  Indiana,  notwith- 
standing that  she  was  capable  according  to  the 
law  of  Iowa. 

In  Pearl  v.  Hansborough,  0  Humph.  433,  the 
principle  was  also  applied  so  as  to  hold  invalid 
a  contract  which,  though  valid  by  the  lex  dom- 
icilii,  was  Invalid  by  the  lex  loci  contractus, 
because  of  the  married  woman's  lack  of  ca- 
pacity. In  this  case,  however,  the  domlcil  was 
not  at  the  forum  as  It  was  In  the  preceding 
case. 

It  is  thus  apparent  that  when,  by  the 
lex  loci  contractus  the  contract  would  be  in- 
valid, the  principle  applies,  and  the  contract 
Is  condemned  without  reference  to  whether  the 
domlcil  is  at  the  forum  or  not.  As  subse- 
quently shown  (infra,  I.  b)  the  fact,  In  that 
33 
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on  the  note  was  to  be  regulated  by  the  law 
of  any  other  state. 

FG?lix,  Droit  Inten.  Trivi,  S  9;  Story, 
Confl.  L.  19,  §  18;  Lemmon  v.  People,  20 
N.  Y.  562;  2  Parsons,  Contr.  8th  ed.  569; 
3  Am.  &  Eng.  Enc.  Law,  p.  602;  Dicey, 
Confl.  L.  p.  547;  2  Kent,  Com.  458;  West- 
lake,  Private  International  Law,  §§  401-404. 

The  Alabama  statute  deprived  her  of 
any  capacity  to  become  her  husband's 
surety. 

The  lex  loci  contractus  between  herself 
and  her  husband  was  in  Alabama^  and  she 
was  under  the  protection  of  the  laws  of  that 
state. 

3  Am.  &  Eng.  Enc.  Law,  p.  518;  Hill  y. 
Pine  Kivei'  Bank,  45  N.  H.  300. 

The  validity  of  the  note  is  G^overned  by 
the  law  of  Alabama.  By  the  Taw  of  that 
state  the  note  was  void  as  to  Mrs.  Chapman 


at  the  time  she  signed  it  and  delivered  it  to 
the  payee. 

Union  Nat,  Bank  v.  Ch<ipman,  7  App. 
Div.  450,  39  N.  Y.  Supp.  1051;  7  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  100;  BeU  v.  Leg- 
gelt,  7N.  Y.  179;  Barton  v.  Port  Jackson 
d  U.  F.  PI.  Road  Co.  17  Barb.  397;  Conti- 
nental Bank  v.  Clarke,  117  Ala.  292,  22  So. 
988 ;  Hawkins  v.  Ross,  100  Ala.  459,  14  So. 
278;  Heard  v.  Hicks,  82  Ala,  484,  1  So.  639; 
Lansden  v.  Bone,  90  Ala.  447,  8  So.  65; 
Schening  v.  Cofer,  97  Ala.  726,  12  So.  414; 
Mcyeil  V.  Davis,  105  Ala.  657.  17  So.  101. 

When  a  contract  is  declared  void  by  the 
laws  of  the  state  where  made,  but  is  valid 
in  the  state  where  it  is  to  be  performed,  the 
contract  cannot  be  enforced  in  either  state. 

Hyde  v.  Ooodnow,  3  N.  Y.  266;  2  Parsons, 
Contr.  8th  ed.  676;  Story,  Promissory 
Notes,  §  150.  ' 


respect,  may  be  Important  when  It  is  sought 
to  apply  the  principle  to  a  coi^tract,  valid  by 
the  lex  loci  contractus,  but  Invalid  by  the  lew 
domicilii. 

In  the  following  cases,  which  also  hold  that 
the  lex  loci  contractus,  rather  than  the  lex  dom- 
icilii, governs,  the  domlcU  was  at  the  forum; 
and  In  each  of  these  cases  the  contract  was 
upheld  and  enforced,  being  valid  by  the  lex 
loci  contractus,  although  Invalid  by  the  lex 
domicilii  and  lex  fori.  Bowles  v.  Field,  78 
Fed.  742:  First  Nat.  Bank  v.  Mitchell,  34  C. 
C.  A.  642,  92  Fed.  565,  Reversing  84  Fed.  90 ; 
Roblson  V.  Pease  (Ind.  App.)  63  N.  E.  479; 
Mllliken  v.  Pratt,  125  Mass.  374,  28  Am.  Rep. 
241;  Ph€enlz  Mut.  L.  Ins.  Co.  v.  Simons,  62 
Mo.  App.  357 ;  Brlgham  v.  Gllmartln,  68  N. 
U.  346. 

Whether  the  cases  last  cited  are  correct,  or 
Incorrect,  In  applying  the  principle  when  the 
party  sought  to  be  charged  was  domiciled  at 
the  forum  (as  to  which  see  infra.  I.  b),  they 
certainly  lend  strong  support  to  the  principle 
as  applied  to  cases  where  the  domlcil  was  not 
at  the  forum. 

In  the  following  cases  the  contract  was  made 
at  the  domlcll,  so  that  there  was  no  conflict 
between  the  lex  loci  contractus  and  the  lex 
domicilii,  the  only  conflict  being  between  the 
lex  loci  contractus  et  domicilii,  on  the  one  side, 
and  the  lex  fori,  on  the  other ;  but  the  de- 
cisions are  expressly  put  upon  the  ground  that 
the  lex  loci  oontrctctus  governs,  and,  so,  may 
be  regarded  as  some  support  for  the  principle 
that,  as  between  the  lex  loci  contra4)tus  and  le^ 
domicilii,  the  former  governs. — at  least  when 
the  domlcil  Is  not  at  the  forum.  Nixon  v. 
Halley,  78  111.  611 ;  Bond  v.  Cummlngs,  70  Me. 
126:  Partee  v.  Sllllman,  44  Miss.  272;  F.  B. 
Hanck  Clothing  Co.  v.  Sharpe,  83  Mo.  App. 
386 :  Uill  V.  Pine  River  Bank,  46  N.  H.  300 ; 
Miller  V.  Campbell,  140  N.  Y.  457,  85  N.  E. 
651 :  Evans  v.  Cleary,  125  Pa.  204,  17  Atl.  440. 

In  Robinson  v.  Queen,  87  Tenn.  445,  3 
L.  R.  A.  214,  11  S.  W.  38.  where  the  note  In 
suit  was  made  and  payable  In  Kentucky  by 
a  married  woman  domiciled  there  It  was  held 
that  the  lex  loci  contractus  (In  the  sense  of  the 
place  of  performance)  would  prevail  over  the 
law  of  the  domlcll  If  the  two  were  different. 

In  Dulln  V.  McCaw,  30  W.  Va.  721,  20  S.  E. 
681,  where  the  place  of  the  contract  and  of  the 
domlcll  were  the  same.  It  was  held  that  the 
coincidence  was  an  additional  reason  for  ap- 
plying the  lex  loci  contractus. 

In  Taylor  v.  Sharp,  108  N.  C.  377,  13  S.  E. 
138.  In -which  the  presumption  was  Indulged 
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that  the  married  woman  was  domiciled  In  the 
state  where  the  contract  was  made,  the  con- 
trary not  appearing,  the  court  approved  of  the 
position  taken  In  Mllliken  v.  Pratt,  125  Mass. 
374,  28  Am.  Rep.  241,  supra,  that  a  contract 
which  by  the  law  of  the  place  Is  recognised  as 
lawfully  made  by  a  capable  person  Is  valid 
everywhere,  although  the  person  would  not, 
under  the  law  of  the  domlcll,  be  deemed  capable 
of  making  It. 

In  Armstrong  v.  Best,  112  N.  C.  59,  25  L.  R. 
A.  188.  17  S.  E.  14,  infra,  I.  b,  It  was  also  held 
that  the  lex  loci  contractus,  rather  than  the 
lex  domicilii,  in  general,  furnishes  the  test  of 
capacity,  though,  as  subsequently  shown  (infra. 
I.  b),  the  circumstances  of  the  case  were  held 
to  bring  It  within  an  exception  to  that  general 
principle.  In  Graham  v.  First  Nat.  Bank,  84  N. 
Y.  393,  38  Am.  Rep.  528,  the  court  said,  obiter. 
that  the  disability  of  coverture  Is  to  be  deter- 
mined by  the  rule  of  the  place  of  the  contract 
and  performance. 

The  provision  of  the  Alabama  Code  that  the 
separate  estates  of  married  women  shall  be  li- 
able for  all  contracts  for  certain  articles  of 
comfort  and  support  of  the  household  does  not 
apply  to  a  contract  made  and  to  be  performed 
outside  of  Alabama.  Judge  v.  Wright,  73  Ala. 
324. 

The  status  obtained  by  a  married  woman, 
while  domiciled  in  Alabama,  by  a  decree  of  a 
chancery  court  In  that  state  relieving  her  of 
the  disability  of  coverture  as  to  her  statutory, 
or  other,  separate  estate,  so  far  as  to  Invest 
her  with  the  right  to  buy,  sell,  hold,  convey, 
and  mortgage  real  and  personal  property,  and 
to  sue  and  be  sued  as  a  feme  sole, — cannot  be 
Insisted  on  In  Florida,  after  the  removal  of 
her  domlcil  to  that  state,  as  to  transactions 
had  in  Florida.  Walling  v.  Christian  &  C. 
Grocery  Co.  41  Fla.  479.  47  L.  R.  A.  608.  27 
So.  40. 

In  the  following  cases,  tn  accordance  with 
the  principle  above  stated,  the  law  of  the  place 
(other  than  that  of  the  domlcll)  where  the 
contract  had  Its  legal  Inception  was  held  to 
govern,  notwithstanding  that  the  contract  was 
signed  or  assented  to  by  the  married  woman 
at  the  domlcil  and  there  left  her  hands,  being 
delivered  to  the  other  contracting  party 
through  the  malls  or  by  some  third  person. 
First  Nat.  Bank  v.  Mitchell,  34  C.  C.  A.  642, 
92  Fed.  565,  Reversing  84  Fed.  90 ;  Roblson  v. 
Pease  (Ind.  App.)  63  N.  B.  479;  Young  v.  Bnl- 
len,  19  Ky.  L.  Rep.  1561,  43  S.  W.  087 ;  Mll- 
liken V.  Pratt,  125  Mass.  374,  28  Am.  Rep. 
241 :  Bell  V.  Packard,  69  Me.  106,  81  Am.  Rep. 
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If  Mrs.  Chapman  did  not  possess  the 
power  or  capacity  to  obligate  herself  as  se- 
curity for  her  husband,  the  note  is  not  a 
valid  obligation  against  her. 

Scudder  v.  Union  Nat.  Bank,  91  U.  S. 
406,  23  L.  ed.  245;  Braum  v.  American  Fi- 
nance Co,  31  Fed.  516. 

Notes  declared  void  by  statute,  or  which 
are  so  by  necessary  implication,  are  void 
even  in  the  hands  of  a  bona  fide  holder. 

Edwards,  Bills  &  Notes,  333-337;  Rock- 
veil  V.  Charles,  2  Hill,  499;  Vallett  v. 
Parker,  6  Wend.  615;  Cfrimes  v.  Hillen- 
brand,  4  Hun,  354;  1  Dan.  Neg.  Inst.  §§ 
107,  807;  3  Kent,  Com.  80;  Voreis  v.  Nuss- 
baum,  131  Ind.  267,  16  L.  R.  A.  45,  31  N. 
E.  70;  Johnson  y.  Sutherland,  39  Mich.  579; 
Waierbury  v.  Andrews,  67  Mich.  281,  34  N. 
W.  575. 

As  between  Mrs.  Chapman  and  her  hus- 


band and  her  husband's  partners,  the  note 
in  question  had  its  inception  in  the  state  of 
Alabama,  if  it  can  be  said  that  it  ever  had 
any  inception  at  all  as  to  her. 

Konitzky  v.  Meyer,  49  N.  Y.  571;  Free- 
man's Appeal,  68  Conn.  533,  37  L.  R.  A. 
452,  37  Atl.  420;  Thompson  v.  Taylor  (N. 
J.  L.)  46  Atl.  567;  Eager  v.  National  Ger- 
man-American Bank,  105  Ga.  116,  31  S.  E. 
E.  141. 

Mr.  John  A.  Barhlte,  for  respondent: 

The  note  had  no  inception  until  it  was  de- 
livered to  the  bank  for  value  in  Chicago. 
It  was  an  Illinois  contract,  and  the  liabil- 
ity of  Mrs.  Chapman  is  governed  by  the  laws 
of  that  state. 

Steams  v.  St.  Louis  d  8.  F.  R.  Co.  4  N. 
Y.  S.  R.  715;  Pickering  v.  Cording,  92  Ind. 
306,  47  Am.  Rep.  145:  Dubois  v.  Mason, 
127  Mass.  37,  34  Am.  Rep.  335;    Voigt  v. 


251;  PhcenU  Mut.  L.  Ins.  Co.  v.  Simons,  52 
Mo.  App.  357;  Smith  v.  Frame,  3  Ohio  C.  C. 
587 ;  Brlgham  v.  Gllmartln,  58  N.  H.  346. 

In  Connectlcat  Mat.  L.  Ins.  Co.  v.  Wester- 
velt,  52  Conn.  592,  while  there  was  no  decision 
as  between  the  law  of  the  place  where  the  con- 
tract had  its  legal  Inception  by  delivery,  and 
the  law  of  the  *  place  of  performance,  it  was 
held  that  the  law  of  one  or  the  other  of  those 
places  governed,  and  not  the  law  of  the  domi- 
cll,  although  the  completed  contract  was 
handed  by  the  wife  to  her  husband  at  the  dom- 
Icil,  it  being  delivered  by  the  husband  to  the 
other  contracting  party  in  another  state. 

In  Freeman's  Appeal,  68  Conn.  533,  37  L. 
R.  A.  452.  87  Atl.  420,  however,  it  was  held 
that  the  validity  of  a  guaranty  of  the  payment 
of  her  husband's  debt,  performable  in  Illinois, 
executed  by  a  married  woman  in  Connecticut 
and  there  delivered  to  her  husband  and  mailed 
by  bim  to  Illinois  to  the  other  party,  was  gov- 
erned by  the  law  of  Connecticut  rather  than 
that  of  Illinois,  and  was  therefore  invalid. 
The  decision  is  upon  the  ground  that,  though 
whatever  delivery  there  was  took  place  in  Il- 
linois when  the  guaranty  was  there  received, 
yet  the  efltectiveness  of  that  delivery  depended 
upon  the  validity  of  the  wife's  act  In  constl- 
tnting  her  husband  agent  for  the  purposes  of 
the  delivery,  and  that  her  attempt  to  confer 
snch  authority  upon  him  in  Connecticut  wks 
Invalid.  The  court  said  that  if  the  wife  had 
been  within  the  state  of  Illinois  when  she 
signed  the  guaranty,  it  might  be  that  her  per- 
sonal presence  would  have  so  far  made  her  a 
resident  of  that  state  as  to  subject  her  to  its 
laws  in  respect  to  acts  done  within  its  juris- 
diction. The  decision  in  this  case  was  disap- 
proved by  the  circuit  court  of  appeals  in  First 
Nat.  Bank  v.  Mitchell,  84  C.  C.  A.  642,  92  Fed. 
565,  supra. 

The  question  as  to  where,  under  various  cir- 
cumstances, a  contract  will  be  deemed  to  have 
been  made,  Is  a  separate  and  distinct  one,  de- 
pending upon  considerations  equally  applicable 
to  a  large  class  of  cases  not  coming  within  the 
object  of  this  note,  and  Is  therefore  not  dis- 
cussed ;  but  it  is  apparent  from  the  cases  cited 
that  when  the  place  where  the  contract  was, 
in  a  legal  sense,  made  (that  Is,  where  It  had 
its  legal  inception),  has  been  determined,  its 
law  famishes  the  test  of  capacity  of  the  mar- 
ried woman  to  make  it,  notwithstanding  that 
she  may  never  have  been  out  of  her  domicll. 

There  Is,  however,  some  authority,  both  In 
England  and  America,  for  the  doctrine,  which 
Is  favored  by  the  foreign  jurists,  that,  as  be- 
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tween  the  lex  loci  contractus  and  the  lew  dom- 
ioilii,  the  latter  governs  with  respect  to  the  ca- 
pacity of  a  married  woman  to  make  personal 
contracts. 

In  LeBreton  v.  Nouchet,  3  Mart,  (La.)  60, 
6  Am.  Dec.  736,  the  court  said  that,  according 
to  the  principles  of  the  law  of  nations,  "per- 
sonal Incapacities  communicated  by  the  laws 
of  any  particular  place,  accompany  the  person 
wherever  he  goes.  Thus  he  who  Is  excused  the 
consequences  of  contracts  for  want  of  age  in 
his  counti-y,  cannot  make  binding  contracts  in 
another."  This  was  said  in  discussing  the  ques- 
tion whether  the  property  rights,  as  affected 
by  the  marriage  in  Mississippi  of  a  minor  dom- 
iciled In  Louisiana,  were  to  be  determined  by 
reference  to  the  law  of  Louisiana  or  of  Mis 
sisslppl. 

In  Gamier  v.  Poydras,  13  La,  177,  it  was 
held  that  the  capacity  of  a  married  woman  to 
contract  In  Louisiana,  without  the  assent  of 
her  husband,  was  to  be  determined  by  the  law 
of  France,  their  domicll,  rather  than  the  law 
of  Louisiana,  the  lex  loci  contractus. 

In  Roberts  v.  Wilkinson,  5  La.  Ann.  369,  the 
court  seems  to  have  been  of  the  opinion  that 
notes  made  and  payable  In  Mississippi,  by  a 
married  woman  domiciled  in  Louisiana,  would 
be  held  valid  against  her  in  Louisiana,  notwith- 
standing that  they  would  be  Invalid  by  the  law 
of  Mississippi.  This  position  Is  referable  only 
to  the  doctrine  that  the  lex  domicilii  furnishes 
the  test  of  capacity,  and  cannot  be  referred  to 
the  public  policy  doctrine,  since,  as  subse- 
quently shown  (infra,  I.  h),  that  doctrine  only 
operates  to  invalidate  contracts  valid  by  the 
lex  loci  but  invalid  by  the  lex  fori,  never  to 
validate  contracts  Inyalld  by  the  lew  loci  but 
valid  by  the  lew  fori. 

The  statutes  regulating  the  privileges  and 
disabilities  attaching  to  married  women  are 
purely  domiciliary  in  their  character,  and,  un- 
less otherwise  expressly  declared,  do  not  af- 
fect married  women  domiciled  In  another  state. 
Hyman  v.  Schlenker,  44  La.  Ann.  108,  10  So. 
623. 

In  Baer  Bros.  v.  Terry,  105  La.  479,  29 
So.  886,  the  court,  referring  to  the  capacity  of 
a  married  woman,  said  that  the  capacity  to 
contract  is  tested  by  the  law  of  the  domicll. 
The  note  In  question.  In  this  case,  was  executed 
in  Missouri  by  a  woman  domiciled  in  that  state, 
but  was  payable  in  Louisiana.  The  court  re- 
jected the  contention  of  counsel  that,  because 
the  note  was  payable  In  Louisiana,  the  capacity 
of  defendant  to  make  it  must  be  tested  by  the 
law  of  Louisiana,  holding,  as  already  stated, 
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New  York  Court  of  Appeals. 


Jah., 


Broicn,  42  Hun,  394;  First  Nat,  Bank  v. 
Mitchell,  34  C.  C.  A.  542,  92  Fed.  565;  Mili- 
ken  V.  Pratt,  125  Mass.  374,  28  Am.  Rep. 
241;  Bell  v.  Packard,  69  Me.  105.  31  Am. 
Rep.  251;  Johnston  v.  Oawtry,  83  Mo.  339; 
Lee  V.  Selleck,  33  N.  Y.  615;  Dickinson  v. 
Edxcards,  77  N.  Y.  573,  33  Am.  Rep.  671; 
Merchants'  Bank  v.  Gristoold,  72  N.  Y.  472, 
28  Am.  Rep.  159;  Uibemia  Nat.  Bank  v. 
Lacombe,  84  N.  Y.  367,  38  Am.  Rep.  518; 
Stoiy,  Confl.  L.  §  280;  Andrews  v.  Pond,  13 
Pet,  65,  10  L.  ed.  61;  Ludlow  v.  Bingham, 
4  Dall..47,  1  L.  ed.  736;  Tilden  v.  Blair,  21 
Wall.  241,  22  L.  ed.  632;  Cook  v.  Litchfield, 
9  N.  Y.  279;  Wharton.  Confl.  L.  §  429. 

The  laws  of  New  York  would  make  Mrs. 
Chapman  liable  upon  the  note,  and  the 
courts  have  the  right  to  construe  the  con- 
tract with  reference  to  these  laws  if  such 
contention  will  protect  the  rights  of  one  of 
our  citizens. 

Hihernia  Nat.  Bank  r.  Lacomhe,  84  N.  Y. 
367,  38  Am.  Rep.  518;  Story,  Promissory 
Notes,  §  156;  Hoyt  v.  Thompson,  19  N.  Y. 
207:  J^e  Waite,  99  N.  Y.  433,  2  N.  E.  440; 
Edgerly  v.  Bush,  81  N.  Y.  199;  Smith  v. 
Godfrey,  28  N.  H.  379,  61  Am.  Dec.  617; 


Marshall  v.  Sherman,  148  N.  Y.  9,  34  L.  R. 
A.  757,  42  N.  E.  419. 

Haight,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  brought  upon  a  promis- 
sory note  made  in  Tuscumbia,  in  the  state 
of  Alabama,  by  the  defendants,  Chapman, 
Reynolds,  &  Co.,  a  copartnership  engaged 
in  business  at  that  place,  in  the  building  of 
a  lock  in  the  Tennessee  river  for  the  gov- 
ernment of  the  United  States,  of  which  note 
the  following  is  a  copy : 

$5,000. 

Tuscumbia,  Alabama,  May  Ist^  1894. 
Six  months  after  date,  we  promise  to  pay 
to  the  order  of  E.  P.  Reynolds,  Jr.,  five 
thousand  and  no  lOOths  dollars,  value  re- 
ceived, with  interest  at  eight  per  cent  per 
annum  from  date,  payable  at  Union  Na- 
tional Bank,  Chicago,  Illinois. 

Chapman,  Reynolds  &  Co. 

W.  P.  Chapman. 

Elizabeth  J.  Chapman. 

Ella  Howard. 

C.  W.  Howard. 


that  the  capacity  must  be  tested  by  the  law 
of  Missouri,  the  domlcll.  In  this  case  It 
will  bo  observed  that  the  law  of  the  place  where 
the  note  was  made  and  the  law  of  the  domlcll 
were  the  same,  but  the  decision  Is  squarely 
put  on  the  ground  that  the  law  of  the  domlcll 
governs.  The  court  cites.  In  support  of  this 
position,  Rorer's  Interstate  Law,  p.  263,  but 
thnt  author  takes  exactly  the  contrary  posi- 
tion, holding  that  the  capacity  to  contract  as 
to  all  personal  matters  depends  upon  the  law 
of  the  state  or  country  where  the  transaction 
takes  place,  whether  the  subject-matter  con- 
tracted about  or  Involved  be  within  the  state 
or  without.  The  decision,  moreover,  is  ohiterj 
since  the  action  was  not  on  the  notes,  but  was 
to  recover  the  purchase  price  of  the  property 
for  which  the  notes  were  given. 

In  Guepratte'v.  Young,  4  DeG.  &  S.  217,  it 
was  held  that  while  the  law  of  England,  where 
a  contract  by  a  married  woman  was  made,  de- 
termined the  form,  the  law  of  France,  where 
she  was  domiciled,  determined  her  capacity, 
and  the  contract  was  upheld  In  accordance  with 
the  law  of  France,  although  by  the  law  of  Eng- 
land she  would  be  Incapable  of  making  such  a 
contract. 

In  Union  Nat.  Bank  v.  Hartwell,  84  Ala.  379, 
4  So.  156,  the  court  said  that  the  general  rule 
was  that  the  capacity  of  a  married  woman  to 
make  contracts  in  respect  to  her  separate  per- 
sonal property,  when  situated  In  a  country 
other  than  that  of  the  domlcll  of  her  husband, 
is  that  the  law  of  the  domlcll  of  the  husband 
governs  unless  the  property,  from  its  peculiar 
nature,  necessarily  has  an  Implied  locality,  or 
unless  the  contract  is  made  in  the  country 
where  the  property  is  situated.  (Italics  ours.) 
It  will  be  observed  that  this  case  Impliedly  sup- 
ports the  lew  loci  contractus,  as  against  the  lew 
domicUii,  when  the  two  are  opposed. 

A  married  woman,  incapacitated  by  the  law 
of  ber  domlcll  from  binding  herself  by  a  note, 
cannot  be  made  liable  on  such  a  note  because, 
thongh  executed  at  the  place  of  her  residence, 
it  is  made  payable  in  another  state  by  the  law 
of  which  she  is  authorized  to  make  such  a  con- 
tract. Hager  v.  National  German-American 
Bank.  105  Ga.  116,  31  S.  B.  141. 
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It  Is  to  be  observed  that  In  the  last  case  there 
was  no  conflict  between  the  law  of  the  place 
where  the  contract  was  made  and  that  where 
the  married  woman  was  domiciled. 

It  will  be  observed  that  the  reason  for  ap- 
plying the  law  of  Alabama  in  Union  Nat. 
Bank  v.  Chapman  was  not  that  the  married 
woman  was  domiciled  there,  but  that  the  note 
was  an  Alabama  contract.  It  having  been  signed 
and  delivered  there,  although  payable  in  Illi- 
nois. 

In  Waldron  v.  RItchlngs,  3  Daly,  288,  the 
opinion  was  expressed  that  the  New  York  stat- 
ute permitting  married  women  to  carry  on 
trade  or  business  did  not  extend  to  contracts 
made  In  New  York  by  married  women  domiciled 
in  another  state,  where,  presumptively,  the 
common-law  rule  was  in  force.  In  this  case, 
however,  It  was  held  that  the  contract  was  not 
made  In  New  York,  so  that  the  question  did 
not  actually  arise. 

In  Dal  ton  v.  Murphy,  30  Miss.  59,  a  deed  of 
trust  of  personal  property,  executed  by  a  mar- 
ried woman  domiciled  in  Mississippi,  was  held 
invalid,  though  valid  by  the  law  of  Alabama, 
where  it  was  executed.  The  decision,  however, 
is  not  upon  the  ground  of  her  lack  of  capacity 
to  contract,  but  upon  the  ground  that  the  deed 
was  not  executed  by  her  in  the  manner  pre- 
scribed by  the  law  of  Mississippi,  where  the 
performance  of  the  contract  was  contemplated. 

The  liability  of  a  wife  who,  with  her  hus- 
band, was  domiciled  in  Connecticut,  for  prop- 
erty purchased  upon  the  credit  of  the  husband 
in  New  York  and  used  for  the  t>eneftt  of  both 
husband  and  wife  in  New  York,  is  to  be  gov- 
erned by  the  law  of  Connecticut  (the  domicll), 
rather  than  by  the  law  of  New  York.  It  was 
provided  by  a  statute  of  Connecticut  that  all 
purchases  made  by  either  husband  or  wife,  in 
his  or  her  own  name,  shall  be  presumed,  in  the 
absence  of  notice  to  the  contrary,  to  be  on  his 
or  her  private  account  and  liability,  but  both 
shall  be  liable  for  any  actual  purchases  by  ei- 
ther that  shall  have  In  fact  gone  for  the  sup- 
port of  the  family,  or  for  the  Joint  l>eneflt  of 
both.  It  was  held  that  the  statute  applied  to 
the  case,  although  It  did  not,  by  its  terms,  pur- 
port to  have  an  extraterritorial  operation.     The 
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The  trial  eourt  has  found  as  facts  that 
the  defendant  Elizabeth  J.  Chapman  was 
the  wife  of  William  P.  Chapman,  who  was 
a  member  of  the  firm;  that  she  signed  the 
note  at  the  request  of  her  husband  as  surety 
for  the  firm^  and  that»  while  it  was  the  in- 
tention of  the  firm  that  the  note  should  be 
negotiated  and  discounted  in  the  state  of 
Illinois,  she  did  not  know  of  such  intention, 
except  from  what  ai>peared  on  the  face  of 
the  note;  that  she  signed  the  note  for  the 
purpose  of  raising  money  for  the  firm,  to 
enable  it  to  continue  its  work  upon  the  gov- 
ernment contract  in  Alabama,  and  after  the 
note  was  executed  it  was  delivered  to  Rey- 
nolds, the  payee  therein  named,  who  took  it 
to  the  plaintiff's  bank,  in  Chicago,  Illinois, 
indorsed  it,  and  delivered  it  to  the  bank 
for  the  purpose  of  securing  loans  already 
made  to  the  firm,  and  for  the  purpose  of 
procuring  additional  loans.  The  defense 
interpos^  by  the  defendant  Elizabeth 
J.  Chapman  was  that  she  had  no  capacity 
to  make  the  contract  in  question,  under  § 
2349  of  the  Code  of  1886  of  the  state  of 
Alabama,  which  provides  that  "the  wife 
shall    not,   directly    or    indirectly,    become 


surety  for  her  husband,"  and  it  was  there- 
fore invalid  and  of  no  binding  force  against 
her.  On  behalf  of  the  plaintiff  it  is  con- 
tended that  the  note  had  no  legal  inception 
until  it  was  discounted  b^  the  plaintiff's 
bank  in  Illinois,  and  that  it  then  became  a 
valid  contract  of  that  state,  and  under  its 
laws  tlie  wife  was  not  disqualified  from  be- 
coming surety  for  her  husband.  The  ques- 
tion uius  presented  is  as  to  whether  this 
was  an  Alabama  or  an  Illinois  contract. 

As  we  have  seen,  the  note  was  drawn, 
signed,  and  delivered  to  the  payee  at  Tus- 
cumbia,  Alabama,  and  Mrs.  Chapman 
signed  as  surety  for  her  husband.  She  did 
not  authorize  it  to  be  discounted  in  Illinois, 
or  know  that  the  members  of  the  firm  in- 
tended to  have  it  negotiated  tiiere.  She 
only  knew  that  it  was  payable  at  the  plain- 
tiff's bank,  in  that  state.  It  is  true,  the 
note  did  not  have  a  valid  inception,  in  such 
a  sense  as  to  create  a  liability  on  the  part 
of  the  makers,  until  it  was  discounted  and 
passed  over  to  the  bank;  but  this  does  not 
necessarily  make  it  an  Illinois  contract,  so 
far  as  the  surety  is  concerned.  Mrs.  Chap- 
man's contract  to  become  surety  was  com- 


coort  said  the  action  was  not  brought  on  the 
express  contract  made  by  the  husband,  but  upon 
an  Implied  promise  which  the  statute  raised 
from  the  beneficial  use  of  the  husband  and  wife 
of  the  goods  purchased,  and  that,  therefore,  the 
express  contract  made  In  New  York  might  bo 
laid  out  of  the  case.  Buckingham  v.  Hurd,  52 
Conn.  404. 

In  Rltch  ▼.  Hyatt,  3  McArthur,  536,  It  Is 
expressly  held  that  a  married  woman's  capac- 
ity to  contract  is  to  be  determined  by  the  lex 
domicilii  rather  than  by  the  lex  loci  contractus. 

In  Goldsmith  v.  Ladson,  9  Mackey.  220,  it 
was  held  that  the  validity  of  a  purchase  of 
goods  on  credit  by  a  married  woman  domiciled 
at  Washington,  from  a  merchant  domiciled  at 
New  York,  and  her  title  to  the  goods  purchased, 
depended  upon  the  law  of  the  District  of  Co- 
lumbia. The  court  said  that  it  was  immate- 
rial whether  the  transaction  was  in  New  York 
(where  a  married  woman  was  enabled  by  stat- 
ute to  carry  on  business  as  a  sole  trader,  and 
for  that  purpose  to  make  contracts  to  a  lim- 
ited amount),  or  at  Washington  (where  a  mar- 
ried woman  was  Incapable  of  purchasing  goods 
on  credit),  since  the  New  York  statute  related 
only  to  married  women  acting  as  sole  traders 
in  that  state.  There  Is  an  apparent  incon- 
sistency between  the  decision  in  this  case, 
which  applies  the  law  of  the  District  of  Co- 
lumbia to  determine  the  capacity  of  the  mar- 
ried woman,  and  the  implication  that  the  New 
York  statute  would  have  been  applied  if  it  had, 
in  terms,  covered  a  contract  made  in  New  York 
by  a  married  woman  domiciled  elsewhere. 
Even  If  the  New  York  statute  had  expressly 
covered  such  a  case,  its  application  by  a  court 
of  the  District  must  have  proceeded  on  the 
principle  that  the  capacity  of  a  married  woman 
is  to  be  determined  by  the  law  of  the  place 
of  the  contract,  rather  than  the  law  of  the 
place  of  her  domlcil ;  and  if  so,  it  would  seem 
that  the  law  of  New  York  must  govern,  whether 
there  was  a  statute  expressly  applicable  or  not. 
There  being  no  statute  of  New  York  applicable, 
it  would  seem  that  resort  should  have  been  had 
to  the  common-law  rule  in  New  York  on  the 
subject ;  and,  as  a  matter  of  fact,  the  contract 
seems  to  have  been  held  invalid  upon  common- 
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law  principles,  though  it  was  apparent  that  it 
would  have  been  upheld  if  the  enabling  statute 
of  the  District  had  been  held  to  cover  such  a 
case. 

The  provision  of  Mass.  Stat.  1862,  chap.  198, 
S  2,  that  if  a  married  woman,  proposing  to  do 
business  on  her  separate  account,  shall  fail  to 
file  the  certificate  provided  for  by  the  statute, 
the  husband  shall  be  liable  upon  "all  contracts 
lawfully  made  in  the  prosecution  of  such  busi- 
ness,'* applies  to  purchases  made  in  the  prose- 
cution of  a  business  carried  on  in  Massachu- 
setts by  parties  domiciled  here,  even  if  they 
are  made  by  married  women  outside  the  state, 
and  contemplate  payment  at  the  place  where 
they  are  made.  Ridley  v.  Knox,  138  Mass.  83. 
The  court  said  It  was  unnecessary  to  consider 
what  would  be  the  effect  of  a  New  York  stat- 
ute covering  the  present  case  and  prohibiting 
the  imposition  of  any  liability  on  the  husband, 
since  It  was  enough  to  say  there  was  no  such 
statute,  without  Intimating  that  the  result 
would  have  been  different  had  such  a  statute 
existed. 

b.  Exceptions;  when  domicil  is  at  forum. 

While,  as  already  shown,  the  weight  of  au- 
thority establishes  the  lex  loci  contractus, 
rather  than  the  lex  domicilii,  as  the  general  In- 
ternational test  of  the  capacity  of  a  married 
woman  to  make  a  personal  contract,  this  prin- 
ciple, like  all  other  principles  of  private  inter- 
national law,  is  subject  to  the  qualification  that 
the  law  of  another  state  or  country  will  not 
be  enforced  if  contrary  to  the  public  policy  of 
the  forum.  It  is  conceivable,  at  least,  that  a 
court  ml^ht  take  the  view  that  It  would  be 
contrary  to  the  public  policy  of  the  forum  to 
enforce  the  contract  of  a  married  woman  valid 
according  to  the  lex  loci  contractus  but  invalid 
according  to  the  lex  fori,  although  she  was  not 
domiciled  at  the  fonim  (see  Spearman  v.  Ward, 
114  Pa.  634,  8  Atl.  430,  infra).  But  when  the 
married  woman  was  domiciled  at  the  forum  at 
the  time  the  contract  was  made,  and  would 
have  been  Incapable  by  the  law  of  the  forum, 
there  is  much  greater  reason  for  holding  that 
the  contract,  though  valid  according  to  the  lex 
loci  contractus,  is  contrary  to  the  public  policy 
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Slete  when  the  instrument  was  signed  and 
elivered  to  the  payee.  It  was  then  a  con- 
tract beyond  her  recall,  upon  which  she  in 
the  future  might  become  liable  when  n^o- 
tiated  by  the  payee,  if  otherwise  valid;  and 
the  place  of  tne  negotiation  could  not,  un- 
der the  circumstances,  in  any  manner  change 
the  force  or  effect  of  her  contract.  One  of 
the  essential  elements  in  a  contract  is  the 
meeting  of  the  minds  of  the  contracting 
parties  upon  the  matter  which  is  the  sub- 
ject of  the  contract.  In  this  contract  Mrs. 
Chapman  agreed  with  the  payee  of  the  note 
that  she  would  become  surety  for  her  hus- 
band to  the  amount  thereof,  and  this  agree- 
ment was  made  in  the  state  of  Alabama. 
She  did  not  agree  that  it  should  be  negoti- 
ated in  Illinois  and  made  an  Illinois  con- 
tract. Her  mind  did  not  meet  the  intention 
of   the  payee   upon  that  subject,   and   she 


cannot,  therefore,  be  held  to  have  agreed 
that  it  should  become  a  contract  of  that 
state.  She  knew  by  the  terms  of  the  in- 
strument that  it  was  payable  at  the  plain- 
tiff's bank,  but  this  did  not  advise  her  that 
it  was  intended  to  discount  it  there,  or  to 
constitute  it  a  contract  of  that  state.  It 
appears  from  the  evidence  that  the  firm  kept 
its  accounts  with,  and  made  its  deposits  in, 
the  plaintiff's  bank,  and  she  might  well  have 
assumed  that  it  was  made  payable  there  for 
the  convenience  of  the  firm. 

We  have  had  occasion  to  examine  many 
cases  bearing  upon  the  question  under  con- 
sideration. It  may  not  be  profitable  to  here 
indulge  in  an  extended  discussion  of  the  au- 
thorities, for  we  have  found  none  that  are 
exactly  in  point.  We  shall  therefore  ex- 
tract from  them  some  general  principles 
which  appear  to  be  settled  beyond  contro- 


of  the  forum,  and  therefore  will  not  be  en- 
forced. If  the  court,  upon  the  ground  of  pub- 
lic policy,  should  refuse  to  enforce  a  contract 
of  a  married  woman  not  domiciled  at  the  forum, 
there  would,  of  course,  be  no  chance  to  impute 
to  It  an  Intention  to  hold  that  capacity  is 
to  be  determined  by  the  lea  domicilii,  rather 
than  the  lea  loci  contractus.  But  when  the 
married  woman  was  domiciled  at  the  forum,  a 
decision  refusing  to  enforce  the  contract  is 
likely,  unless  careful  discrimination  is  made,  to 
be  Interpreted  ae  a  decision  that  the  capacity 
Is  to  be  determined  by  the  lea  domicilii,  even 
when  the  real  ground  is  that  it  would  be  con- 
trary to  the  public  policy  of  the  forum  to  en- 
force, afjaintii  pernoria  domiciled  at  the  forum, 
contracts  which,  though  valid  where  made,  are 
condemned  by  the  lex  fori.  Strictly  and  tech- 
nically speaking,  a  decision  which  rests  upon 
this  ground  does  not  apply  the  lew  domicilii  to 
the  question  of  capacity,  but,  since  the  public 
policy  is  derived  from,  and  evidenced  by,  the 
law  of  the  forum,  which,  rx  hypotheai,  Is  also 
the  law  of  the  domicil.  it  Is  sufficiently  accu- 
rate, for  the  purposes  of  the  disposition  of  such 
a  case,  to  say  that  the  capacity  is  determined 
by  the  lev  domicilii.  The  use  of  that  term, 
however.  In  such  a  case  is  objectionable  because 
It  is  calculated  to  create  an  impression  that  the 
court  is  announcing  a  general  principle  of  In- 
ternational law  which  is  applicable  wherever 
the  domlcll  may  happen  to  be.  The  reality  and 
importance  of  the  distinction  here  alluded  to, 
between  the  theory  that  the  lew  domicilii  de- 
termines capacity,  and  the  theory  that  denies 
enforcement  of  a  contract  against  a  married 
woman  domiciled  at  the  forum  because  contrary 
to  Its  public  policy,  are  shown  by  the  fact  that 
the  flrat  theory  would  operate  to  validate  con- 
tracts valid  according  to  the  lex  domicilii  but 
Invalid  according  to  the  lex  loci  contractus,  as 
well  as  to  invalidate  contracts,  valid  accord- 
ing to  the  lex  loci  contractus,  but  Invalid  ac- 
cording to  the  lex  domicilii;  while  the  second 
theory  would  only  operate  to  Invalidate  con- 
tracts, valid  according  to  the  lex  loci,  but  In- 
valid according  to  the  lex  domicilii  (using  the 
latter  term  as  synonymous  with  lex  fori),  and 
never  to  validate  contracts  Invalid  by  the  lex 
loci  contractus  but  valid  by  the  lex  domicilii. 
Again,  according  to  the  first  theory,  the  lex 
domicilii  would  determine  the  question  of  ca- 
pacity wherever  that  question  might  arise,  even 
If  in  the  state  where  the  contract  was  made, 
while  the  second  theory  leaves  the  question  to 
be  determined  by  the  lex  loci  contractus,  if  It 
arises  in  any  state  or  country  other  than  that 
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of  the  domicil.  The  distinction  above  discussed 
is  well  brought  out  in  Armstrong  v.  Best,  112 
N.  C.  59,  25  L.  R.  A.  188,  17  S.  B.  14.  In  that 
case  it  was  held  that  a  contract  made  in  Mary- 
land by  a  married  woman  domiciled  In  North 
Carolina  (the  forum)  was  not  enforceable  In 
the  latter  state,  by  the  law  of  which  a  married 
woman  Is  incapable  of  making  such  a  contract, 
notwithstanding  that  she  would  be  capable  ac- 
cording to  the  law  of  Maryland  (lex  loci  con- 
tractus). The  decision  Is  not  upon  the  ground 
that  the  capacity  of  a  married  woman  is.  In 
general,  to  be  determined  by  the  law  of  her 
domlcll.  Upon  the  other  hand,  the  court  ex- 
pressly says  that  the  weight  of  authority  es- 
tablishes that  such  capacity  la  in  general,  to 
be  tested  by  the  law  of  the  place  where  the 
contract  is  made,  and  that  if  the  action  at  bar 
had  been  brought  In  the  courts  of  Maryland, 
the  defendant  could  not  have  availed  herself 
of  her  Incapacity  under  the  law  of  her  domicil. 
The  decision  is  upon  the  ground  that  the  en- 
forcement of  the  contract  against  a  married 
woman  domiciled  In  North  Carolina  would  be 
contrary  to  the  public  policy  of  the  latter  state, 
and  that  the  case  therefore  falls  within  the 
quailflcntlon  which  attaches  to  all  principles  of 
private  International  law,  to  the  effect  that  no 
state  or  nation  will  enforce  a  foreign  law  which 
Is  contrary  to  its  fixed  settled  policy. 

In  Hanover  Nat.  Bank  v.  Howell.  118  N.  C. 
271,  23  S.  E.  1005.  it  was  held,  following  the 
decision  in  Armstrong  v.  Best,  112  N.  O.  59.  25 
L.  R.  A.  188.  17  8.  E.  14.  that  a  married  woman, 
domiciled  in  North  Carolina,  could  not  be  held 
liable  on  a  note  signed  as  surety  for  her  hus- 
band In  North  Carolina,  although  It  was  pay- 
able In  New  York,  according  to  the  law  of  which 
she  was  capable  of  making  such  a  contract. 
This  decision  was  on  the  ground  that  It  would 
be  contrary  to  the  public  policy  of  North  Caro- 
lina to  enforce  such  a  contract  against  one  of 
its  own  citizens.  In  this  case  it  is  true  that 
the  lex  loci  contractus  and  lex  domicilii  were 
the  same :  but  If  the  domlcll  had  not  been  at 
the  forum,  the  court  would,  perhaps,  have  ap- 
plied the  law  of  the  place  of  performance  upon 
the  ground  that,  as  between  the  law  of  the 
place  where  a  contract  Is  made  and  that  where 
It  Is  to  be  performed,  the  latter  should  govern. 
If  It  does  not  violate  the  public  policy  of  the 
forum. 

In  Spearman  v.  Ward,  114  Pa.  634,  8  Atl. 
430.  the  court  said:  '*It  Is  true  that  the  lex 
loci  contractus  governs  as  to  the  legality  and 
construction  of  a  contract.  But  the  lex  fori 
will  not  always  enforce  a  contract  because  it 
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versy  and  apply  them  to  the  question 
under  consideration:  (1)  All  matters 
bearing  upon  the  execution,  the  interpreta- 
tion, and  Uie  validity  of  contracts,  includ- 
ing the  capacity  of  the  parties  to  contract, 
are  determined  by  the  law  of  the  place 
where  the  contract  is  made;  (2)  all  mat- 
ters connected  with  its  performance,  includ- 
ing presentation,  notice,  demand,  Qtc,  are 
regulated  by  the  law  of  the  place  where  the 
contract,  by  its  terms^  is  to  be  performed; 
1 3)  all  matters  respecting  the  remedy  to 
be  pursued,  including'  the  bringing  of  suits 
and  the  service  of  process,  depend  upon  the 
law  of  the  place  where  the  action  is  brought. 
In  the  case  of  Scudder  v.  Union  Nat,  Bank, 
91  U.  S.  406,  23  L.  ed.  245,  a  bill  of  ex- 
change was  drawn  by  a  party  in  Chicago 
upon  a  firm  in  St.  Louis,  and  verbally  ac- 
cepted by  a  member  of  the  St.  Louis  firm. 


then  present  in  Chicago.  Under  the  law  of 
Missouri,  acceptances  were  required  to  be  in 
writing,  but  under  the  law  of  Illinois  a 
parol  acceptance  was  valid.  The  bill  of  ex- 
change, as  we  have  seen,  was  drawn  in  Chi- 
cago, Illinois,  and  therefore  all  matters 
pertaining  to  its  execution,  interpretation, 
and  validity  had  to  be  determined  by  the 
laws  of  that  state.  It  was  made  payable 
in  St.  Louis,  Missouri,  and  ordinarily  the 
laws  of  that  state  would  control  with  ref- 
erence to  acceptance  and  performance;  but 
a  member  of  the  firm  in  that  state  was  pres- 
ent in  Chicago,  and  he  there  accepted  the  bill 
of  exchange,  without  waiting  for  it  to  be 
sent  on  to  St.  Louis,  to  his  firm  in  that  city. 
It  was  therefore  held  to  be  an  Illinois  ac- 
ceptance. In  the  case  of  Voight  v.  Brown, 
42  Hun,  394,  the  husband  and  wife  resided 
in  the  state  of  New  York.    The  wife  here 


was  lawful  where  mp*-^  It  will  not  be  en- 
forced by  the  courts  of  ocaer  states  where  the 
contract  Is  against  public  morals,  or  the  pub- 
lic Interests.  The  lea  loci  always  governs  as 
to  the  disability  of  minors,  married  women, 
€tc.,  to  contract;  and  sometimes  It  governs  as 
to  their  ability  to  contract.  But  I  do  not  think 
It  should  always  govern."  The  court  then  In- 
timates that  it  might  be  a  question  whether 
the  public  policy  of  Pennsylvania  would  not 
forbid  the  enforcement  In  that  state  of  a  con- 
tract made  in  another  state,  where  it  would  be 
valid,  notwithstanding  that  in  this  case  the 
married  woman  was  not  domiciled  in  Pennsyl- 
vania. The  decision  against  the  enforcement 
of  her  liability,  however,  was  not  put  upon  that 
ground. 

So,  In  nayden  v.  Stone,  13  R.  I.  106,  the 
court  said :  *'And  a  contract  valid  by  the  laws 
of  one  state  cannot  be  enforced  in  another,  un- 
less such  a  contract  made  between  its  own  cit- 
izens could  be  enforced  there,  or,  in  other  words. 
It  depends  on  the  lex  fori."  It  was  said  in 
the  subsequent  case  of  Brown  v.  Browning,  15 
U.  I.  422,  7  Atl.  403,  however,  that  the  court 
did  not,  in  the  former  case,  mean  to  make  a 
rule  as  broad  as  the  language  above  quoted 
might  imply,  and  that  the  reasoning  of  the 
court  In  the  former  case  did  not  go  to  the  va- 
lidity of  the  contract,  but  to  the  remedy  sought, 
which  is  'always  subject  to  the  lex  fori.  In 
Brown  v.  Browning  a  contract  made  in  Con- 
necticut after  sunset  on  Sunday,  being  valid 
according  to  the  law  of  that  state,  was  held 
to  be  enforceable  in  Rhode  Island,  notwith- 
standing that  It  would  have  been  invalid  If 
made  in  the  latter  state.  The  case  Is  distin- 
guished from  Ilayden  v.  Stone  on  the  ground 
that  the  enforcement  of  the  contract  violated 
no  law  of  remedy  in  force  in  Rhode  Island. 

It  is  a  prerogative  of  the  sovereignty  of  ev- 
ery country  to  define  the  conditions  of  its  mem- 
bers, not  merely  Its  resident  Inhabitants,  but 
others  temporarily  there,  as  to  capacity  and 
incapacity.  But  capacity  and  incapacity  as  to 
acts  done  In  a  foreign  country,  where  the  per- 
son may  be  temporarily,  will  be  recognized  as 
valid,  or  not,  in  the  forum  of  his  domlcil,  as 
they  may  Infringe,  or  not,  its  interests,  laws, 
and  pollclea  Bank  of  Louisiana  v.  Williams, 
46  Miss.  CIS,  12  Am.  Rep.  319. 

In  Thompson  v.  Taylor  (N.  J.  L.)  46  Atl. 
567,  the  court  held  that  a  contract  of  surety- 
ship by  a  married  woman  domiciled  in  New  Jer- 
sey could  not  be  enforced  In  that  state,  although 
valid  according  to  the  law  of  the  place  where 
It  was  made.  This  decision  Is  not  upon  the 
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ground  that  the  lex  domicilii  determines  the  ca- 
pacity of  a  married  woman,  but  upon  the 
ground  that  it  would  be  contrary  to  the  public 
policy  of  New  Jersey  to  enforce  such  a  contract 
against  one  of  its  own  citizens. 

In  Robinson  v.  Queen,  87  Tenn.  445,  3  L.  R. 
A.  214,  11  S.  W.  38,  aupra,  the  court  said  that 
If  the  suit  were  against  a  married  woman,  a 
citizen  of  Tennessee,  on  a  contract  made  out 
of  the  state,  there  would  be  much  force  in  the 
Insistence  of  counsel  that.  Inasmuch  as  It  was 
the  fixed  policy  of  Tennessee  to  throw  around 
married  women  the  shield  of  disability,  a  court 
of  that  state  should  not,  under  any  supposed 
obligation  of  comity,  entertain  a  suit  based 
upon  such  a  contract. 

It  will  be  observed  that  In  one  group  of  cases 
cited-  In  division  I.  a,  supra,  to  sustain  the 
general  principle  that  the  lex  loci  contractus, 
rather  than  the  lex  domicilii,  determines  the 
capacity  of  a  married  woman  to  make  a  per- 
sonal contract,  the  domlcil  was  at  the  forum. 
Some  of  these  cases  do  not  recognize,  or  at 
least  do  not  advert  to,  any  distinction  arising 
from  the  fact  that  the  domlcil  of  the  married 
woman  was,  or  was  not,  at  the  forum.  In 
Bowles  V.  BMeld,  83  Fed.  886,  however,  the 
court  said  that,  upon  the  assumption  that  the 
consideration  for  the  note  and  mortgage  In  suit 
rested  upon  notes  executed  and  made  payable 
In  Ohio,  by  a  married  woman  domiciled  In  In- 
diana, as  surety  for  her  husband,  their  enforce- 
ment by  a  Federal  court  sitting  in  Indiana 
would  not  be  precluded  by  the  public  policy  of 
the  latter  state.  The  court  further  said  that 
if  there  were  an  Irreconcilable  conflict  In  the 
public  policy  of  the  two  states  on  the  subject, 
the  Federal  court  ought  to  be  governed  by  the 
more  liberal  policy  indicated  by  the  act  of  Con- 
gress touching  the  rights  of  married  women  in 
the  District  of  Columbia,  rather  than  by  the 
public  policy  indicated  by  the  statutes  of  Indi- 
ana. In  Mllliken  v.  Pratt,  125  Mass.  374,  28 
Am.  Rep.  241,  the  court  conceded  that,  under 
some  circumstances,  the  fact  that  the  married 
woman  was  domiciled  at  the  forum  at  the  time 
the  contract  was  made  might  bring  the  case 
within  the  exception  with  reference  to  con- 
tracts contrary  to  the  public  policy  of  the 
forum,  to  the  rule  that  the  lex  loci  contractus, 
rather  than  the  lex  domicilii,  furnishes  the 
test  of  capacity.  The  court  said  In  this  con- 
nection:  "It  is  possible  also  that  In  a  state 
where  the  common  law  prevails  in  full  force, 
by  which  a  married  woman  was  deemed  in- 
capable ot  binding  herself  by  any  contract 
whatever,  it  might  be  inferred  that  such  an  ut- 
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authorized  her  husband  to  sign  her  name  to 
an  accommodation  note.  He  then  went  into 
Connecticut,  and  there  executed  a  note  pay- 
able to  the  order  of  the  firm  of  which  he  was 
a  partner,  and  signed  her  name  thereto. 
He  then  took  the  note  to  New  York,  and  had 
it  discounted  by  the  plaintiffs,  and  received 
the  money.  Under  tne  laws  of  Connecticut 
a  married  woman  could  not  contract,  ex- 
cept for  the  benefit  of  herself,  her  family, 
or  her  separate  or  joint  estate.  Under  the 
laws  of  New  York,  her  contract  was  valid. 
It  was  held  to  be  a  New  York  contract 
The  learned  appellate  division  cite  this  case 
as  supporting  their  contention,  but  to  our 
minds  it  widely  differs  from  that  which  we 
have  under  consideration.  In  that  case  the 
wife,  as  we  have  seen,  resided  in  this  state, 
and  remained  in  this  state.  The  authority 
of  her  husband  to  sign  her  name  to  the  noto 


was  given  here.  When  he,  therefore,  as  her 
agent,  drew  the  note  and  signed  her  name 
thereto,  he  acted  upon  authority  derived  in 
this  state,  and  the  paper  became  of  the  same 
force  and  effect  as  if  the  wife  had  actually 
signed  it  here.  It  was  taken  to  the  city  of 
New  York,  and  there  negotiated.  We  thus 
have  it  drawn  as  a  New  York  contract,  and 
negotiated  as  a  New  York  contract,  and^  it 
evidently  was  so  understood  by  the  parties. 
In  the  case  of  Milliken  v.  Pratt,  125  Mass. 
374,  28  Am.  Rep.  241,  a  wife  guaranteed 
the  payment  by  her  husband  of  $500  to  one 
Pratt  of  Portland,  Maine.  The  guaranty 
was  in  writing,  and  was  dated  at  Portland, 
January  29,  1870.  She,  however,  actually 
signed  the  paper  in  Massachusetts,  but  she 
sent  it  to  Pratt  at  Portland,  and  caused  it 
to  be  delivered  to  him  there.  Acting  upon 
it  he  delivered  goods  to  her  husband  which 


ter  incapacity,  lasting  throughout  the  Joint 
lives  of  husband  and  wife,  must  be  considered 
as  so  fixed  by  the  settled  policy  of  the  state  for 
the  protection  of  Its  own  citizens  that  it  could 
not  be  held  by  the  courts  of  that  state  to  yield 
to  the  law  of  another  state  in  which  she  might 
undertake  to  contract."  The  court  held,  how- 
ever, under  the  circumstances,  that  there  was 
no  reason  of  public  policy  which  should  prevent 
the  maintenance  of  the  action,  because,  al- 
though at  the  time  the  guaranty  was  made  the 
law  of  Massachusetts  did  not  authorize  a  mar- 
ried woman  to  make  contracts  of  that  kind,  yet 
even  then  she  had  a  very  extensive  power  to 
b<nd  herself  by  contract,  and  that  power  bad 
been  extended  at  the  time  of  the  commence- 
ment of  the  action  so  as  to  cover  guaranty 
contracts. 

So,  in  Holmes  ▼.  Reynolds,  55  Vt  39,  while 
it  was  held  that  the  validity  of  a  contract  of 
a  married  woman  was  to  be  determined  by  the 
law  of  Massachusetts,  where  it  was  made, 
though  apparently  she  was  domiciled  In  Ver- 
mont, the  court  said  that  contracts  are  not  pro- 
prio  vigore  of  any  efficiency  beyond  the  terri- 
tory of  the  state  where  made ;  the  effect  given 
them  elsewhere  is  from  comity,  and  not  of 
strict  right :  and  that  how  far  comity  ought 
to  extend  Is  left  to  the  courts  in  the  jurisdic- 
tion where  the  remedies  are  sought.  It  does 
not  prevail  where  the  contract  Is  in  violation 
of  the  laws  of  that  Jurisdiction,  of  God,  or  na- 
ture, against  good  morals,  religion,  public 
rights,  or  public  policy.  The  case,  however, 
was  held  not  to  fall  within  any  of  the  forego- 
ing exceptions.  It  appeared  that  after  the  con- 
tract in  question  the  legislature  of  Vermont 
passed  a  statute  authorizing  such  contracts. 

In  Case  v.  Dodge.  18  R.  I.  661.  29  Atl.  785, 
it  was  held  that  a  purchase  of  goods  by  a  mar- 
ried woman  in  Massachusetts,  being  valid  ac- 
cording to  the  law  of  that  state,  was  enforce- 
able in  Rhode  Island,  although,  at  the  time  it 
was  made,  it  would  not  be  valid  according  to 
the  law  of  the  latter  state.  It  does  not  appear 
In  this  case  whether  the  married  woman  was 
domiciled  In  Rhode  Island  or  Massachusetts. 
At  the  time  the  action  was  brought  such  a  con- 
tract would  have  been  valid  even  according  to 
the  law  of  Rhode  Island.  The  court  takes  the 
general  position  that  if  a  contract  Is  valid  by 
the  law  of  the  place  where  it  was  made  an  ac- 
tion upon  It  in  another  forum  will  be  sustained, 
unless  the  contract  contravenes  the  law  or  pol- 
icy of  that  forum.  It  is  obvious  that  the  court 
here  distinguishes  between  a  contract  which  is 
contrary  to  the  statute  of  the  forum  and  one 
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which  is  contrary  to  Its  public  policy,  for  in 
this  case  the  contract,  when  made,  was  contrary 
to  the  law  of  Rhode  Island,  but  It  was  enforced 
notwithstanding. 

In  Brigbam  v.  Gilmartln,  58  N.  H.  346,  where 
a  contract,  made  in  Massachusetts,  was  held  to 
be  enforceable  in  New  Hampshire,  the  domicil 
of  the  married  woman,  the  court  said  that  the 
Massachusetts  liability  of  the  defendant  to  pay 
for  the  property  she  brought  there  is  not  in 
conflict  with  the  New  Hampshire  law  of  mar- 
ried women,  nor  hostile  to  New  Hampshire  in- 
terests, nor  contrary  to  good  morals. 

II.  Ab  hettoeen  lew  lod  contractvM  and  lea  fori; 
remedy. 

Even  when  It  is  admitted,  or  conceded,  that 
the  capacity  of  a  married  woman  is  to  be  tested 
by  the  law  of  some  place  other  than  that  of 
the  forum,  and  that  by  the  law  of  that  place 
she  had  the  requisite  capacity  to  make  the  con- 
tract in  question,  there  may  still  be  a  difficulty 
In  the  way  of  enforcing  the  contract  at  the 
forum,  with  the  same  effect  as  If  the  action 
had  been  brought  at  the  place  whose  law  deter- 
mines the  married  woman's  capacity,  either  be- 
cause the  lew  fori,  which  necessarily  determines 
the  remedy,  furnishes  no  remedy  at  all,  or  a 
remedy  which  is  too  broad  or  too  restricted  to 
protect  the  rights  of  the  parties  as  fixed  by  the 
law  of  the  place  which  determines  the  existence 
and  extent  of  the  capacity  of  the  married 
woman,  it  being  impossible  to  borrow  the  rem- 
edy from  the  latter  place. 

Thus,  In  Ruhe  v.  Buck,  124  Mo.  178,  25  L. 
R.  A.  178,  27  8.  W.  412,  it  was  held  that,  not- 
withstanding that  a  married  woman  by  the 
law  of  Dakota,  where  the  matrimonial  domicil 
was  established  and  the  contract  was  made, 
might  bind  herself  by  contract,  yet  her  personal 
property  In  Missouri  was  not  subject  to  attach- 
ment for  the  debt  created  by  such  contract. 
The  decision  Is  not  upon  the  ground  that  the 
validity  of  the  contract  was  to  be  determined 
by  the  law  of  Missouri,  but  upon  the  ground 
that  the  creditor  was  only  entitled  to  the  rem- 
edies allowed  by  the  law  of  Missouri,  and  that 
at  the  time  the  suit  was  commenced  the  prop- 
erty of  a  married  woman  could  not  be  attached 
tn  that  state.  There  was  an  able  dissenting 
opinion  in  this  case  in  which  the  position  was 
taken  that  while  the  lex  fori  governs  as  to  the 
remedy,  yet  the  status  of  the  party  with  refer- 
ence to  the  contract  was  established  by  the  lew 
loci,  and  that,  relatively  to  such  contract,  she 
had  the  status  of  a  feme  sole. 
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he  then  purchased.  The  guaranty  was 
▼alid  under  the  laws  of  Maine,  but  void  un- 
der the  laws  of  Massachusetts.  It  was  held 
that  the  contract  was  governed  by  the  laws 
of  Maine.  In  this  case  it  will  be  observed 
that  the  guaranty  not  only  purports  to  have 
been  executed  in  Maine,  but  uiat  the  wife 
caused  the  instrument  to  be  sent  to  Maine, 
and  there  delivered  to  the  plaintiff.  She 
therefore  knew  and  understood  that  the  con- 
tract was  to  have  its  inception  there,  and 
consequently  must  have  ind^nded  it  to  be 
controlled  by  the  laws  of  that  state.  In 
line  with  this  is  the  recent  case  of  Orand 
v.  Livingatoti,  4  App.  Div.  589,  38  N.  Y. 
Supp.  490,  Affirmed  in  this  court  (158  N. 
Y.  688,  53  N.  E.  1125),  in  which  it  was  ex- 
pressly held  that  the  contract  must  be  con- 
strued and  determined  under  the  law  of  the 


state  where  it  was  executed,  unless  it  could 
fairly  be  said  that  the  parties  at  the  time 
of  its  execution  clearly  manifested  an  in- 
tention that  it  should  be  governed  by  the 
laws  of  another  state.  Applying  these 
principles  to  the  question  under  considera- 
tion, it  seems  clear  that  the  capacity  of 
Mrs.  Chapman  to  contract  must  be  deter- 
mined by  the  law  of  the  state  where  the 
contract  was  executed,  unless  it  can  fairly 
be  said  that  she,  at  the  time  of  the  execu- 
tion of  the  instrument,  clearly  understood 
and  intended  that  it  should  be  governed  by 
the  laws  of  another  state.  Such  an  inten- 
tion or  understanding  is  not  manifest  in  this 
case.  Instead  thereof,  it  is  found  that  she 
did  not  know  where  the  paper  was  to  be 
discounted. 

T'he  judgment  should  he  reversed,  and  a 


The  decision  in  Hayden  ▼.  Stone,  13  R.  I. 
106, — where  it  was  heid  that  neither  real  nor 
personal  property  in  Rhode  Island  belonging  to 
a  married  woman  domiciled  in  Massachusetts 
could  be  attached  in  an  action  upon  a  promis- 
sory note  made  by  her  in  Massachusetts  and 
valid  in  that  state  but  Invalid  according  to  the 
law  of  Rhode  Island, — as  explained  in  the  sub- 
sequent case  of  Brown  v.  Browning,  15  R.  I. 
422,  7  Atl.  403, — seems  to  rest  on  substantially 
the  same  ground  as  the  decision  in  the  preced- 
ing case. 

The  court  in  Gibson  v.  Sublett,  82  Ky.  596, 
seems  to  talce  the  same  position  that  was  talcen 
in  the  dissenting  opinion  in  Ruhe  v.  Buck,  124 
Mo.  178,  25  L.  R.  A.  178,  27  S.  W.  412,  supra. 
In  that  case  it  was  held  that  a  contract  made 
In  Louisiana  by  a  married  woman  domiciled  in 
that  slate,  and  which  was  valid  by  the  law  of 
that  state  and  enforceable  against  her  separate 
property  there,  could  be  enforced  against  her 
real  property  in  Kentucky,  notwithstanding 
that  the  obligation  was  not  one  which,  by  vir- 
tue of  the  Kentucky  statute,  could  be  enforced 
against  such  property.  The  decision  is  upon 
the  ground  that  when  it  is  ascertained  that  a 
contract  made  by  a  married  woman  in  another 
state  is  valid  and  binding,  the  remedy  provided 
for  the  satisfaction  of  Judgments  should  be  ap- 
plied as  though  the  Judgment  were  against  a 
feme  sole,  or  a  married  woman  invested  with 
the  rights,  and  subject  to  the  responsibilities, 
of  a  feme  sole.  The  same  oosltlon  was  taken 
In  Young  v.  Bullen,  19  Ky.  L.  Rep.  1561,  43 
S.  W.  687. 

In  Uinkson  v.  Williams,  41  N.  J.  L.  35,  it 
was  held  that  an  action  could  not  be  main- 
tained in  New  Jersey  against  a  husband  and 
wife  for  goods  sold  to  the  wife  in  Pennsylvania 
upon  her  credit,  by  virtue  of  a  statute  of  Fenn- 
bylvanla  which  provides,  in  effect,  thut  suit 
may  be  brought  and  Judgment  recovered  against 
t>oth  husband  and  wife  upon  such  liability,  but 
that  after  Judgment  execution  must  first  Issue 
aga-nst  the  husband  alone,  and  shall  issue 
againist  the  wife  only  in  case  no  property  of  his 
is  found.  The  decision  Is  upon  the  ground  that 
there  was  no  mode  of  procedure  by  which  the 
wife's  right,  under  the  Pennsylvania  statute, 
to  have  the  Judgment  satisfied  out  of  the  hus- 
band*8  property  before  resorting  to  hers  could 
be  preserved,  since,  under  the  law  of  New  Jer- 
sey, the  effect  of  a  Judgment  in  the  action 
would  be  merely  that  of  a  common-law  judg- 
ment against  two  defendants,  to  be  carried  into 
effect  by  execution  against  both,  and  the  wife's 
separate  property  might  thus  be  made  primar- 
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ily  liable  for  the  entire  debt, — a  result  mani- 
festly repugnant  to  the  policy  of  the  Pennsyl- 
vania act. 

In  Spearman  v.  Ward,  114  Pa.  634,  8  Atl. 
430,  it  was  held  that  a  note  given  in  Ohio  by 
a  married  woman  domiciled  in  that  state  could 
not  be  enforced  against  her  personally,  or  even 
against  her  separate  property  In  Pennsylvania, 
notwithstanding  that  it  would  be  enforceable 
against  her  separate  estate  in  Ohio.  The  deci- 
sion is  upon  the  ground  that  the  proceeding  on 
a  married  woman's  contract  in  Ohio  is  practi- 
cally a  proceeding  in  rem,  not  against  the  feme 
covert  personally,  but  against  her  property; 
and  that  the  law  which  authorized  it  has  no 
extraterritorial  effect.  Whitehurst's  Estate,  7 
Pa.  Co.  Ct.  12,  is  to  the  same  effect. 

In  Dulin  V.  McCaw,  39  W.  Va.  721,  20  S. 
E.  681,  it  was  held  that  while  the  capacity  of 
a  woman  to  bind  herself  and  her  property  was 
to  be  determined  by  the  law  of  Pennsylvania, 
where  the  contract  was  made,  the  form  of  the 
Judgment,  whether  against  her  generally  or 
against  her  separate  property  in  that  state,  was 
to  be  determined  by  the  law  of  West  Virginia 
(lex  fori)  ;  and  in  this  case  it  was  held  that 
the  Judgment  ought  to  be  limited  to  her  sepa- 
rate property,  according  to  the  law  of  West  Vir- 
ginia at  the  time  the  suit  was  commenced,  al- 
though according  to  the  law  of  Pennsylvania 
a  personal  Judgment  could  have  been  entered 
against  her. 

So,  in  Bank  of  Louisiana  v.  Williams,  46 
Miss.  618,  12  Am.  Rep.  319,  the  court,  while 
conceding  the  general  principle  that  the  valid- 
ity of  a  contract  is  to  be  determined  by  the  law 
of  the  place  where  It  is  made,  or  by  the  law  of 
the  place  of  performance,  held  that  notwith- 
standing that  a  note  made  by  a  married  woman 
would  be  a  personal  charge  against  her  by  the 
law  of  the  place  where  it  was  made  and  was 
payable,  it  would  not  support  an  action  in  Mis- 
sissippi, her  domlcll,  for  a  personal  Judgment, 
but  that  the  remedy  would  be  limited,  as  in 
case  of  a  contract  made  in  that  state,  to  her 
personal  property. 

While  it  is  probably  true,  as  held  In  the  two 
cases  last  cited,  that  if  the  lew  fori  limits  the 
remedy  to  the  separate  property  of  the  wife, 
a  personal  Judgment  cannot  be  recovered  al- 
though allowed  by  the  law  of  the  place  which 
determines  the  validity  of  the  contract,  the 
converse  of  that  proposition,  namely,  that  if 
the  lev  fori  permits  a  personal  Judgment,  such 
a  Judgment  may  be  recovered  although  not  al- 
lowable by  the  law  of  the  other  place,  does 
not  seem  to  be  true. 
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new  trial  granted,  with  costs  to  abide  the 
event. 

Parker,  Ch.  J.,  and  Gray,  O'Brleii, 
and  Martin,  JJ.,  concur. 

Vanii,  J.,  dissenting: 

While  Mrs.  Chapman  signed  her  name  in 
Alabama,  she  promised  to  pay  in  Illinois. 
If  there  is  doubt  as  to  the  state  where  the 
contract  was  made,  there  is  none  as  to  the 
state  where  it  was  to  be  performed.  Al- 
though in  fact  a  surety  for  her  husband's 
firm,  there  is  nothing  on  the  face  of  the 
note  to  show  it;  for  she  contracted  as  a 
maker,  and  her  promise  is  absolute  in  form. 
Uniting  with  that  firm  and  others  as  joint 
makers,  she  promised  to  pay  the  sum  in 
question  to  the  order  of  E.  P.  Reynolds,  Jr., 
at  the  "Union  National  Bank,  Chicago, 
111."  The  payee  was  a  member  of  her  hus- 
band's firm,  and  she  knew  it  when  she 
signed  the  note.  She  also  knew  that  it  was 
an  accommodation  note,  made  to  raise 
money  for  the  use  of  tiie  firm,   and  that 


until  negotiated  it  was  without  binding 
force  upon  anyone.  After  si^ng  it  she  in- 
trusted it  to  the  payee,  knowing  that,  in  be- 
half of  the  firm,  he  intended  to  negotiate 
it  somewhere,  and  that  he  was  at  liberty  to 
negotiate  it  anywhere.  When  the  payee 
thus  received  the  note  signed  by  her,  she 
had  made  no  contract^  for  the  paper  had 
no  inception  as  yet.  The  contract  of  a 
surety  rests  upon  the  contract  of  the  prin- 
cipal, and  until  the  latter  becomes  opera- 
tive the  former  is  not  binding.  The  promise 
of  the  surety  has  nothing  to  act  upon  until 
the  promise  of  the  principal  is  in  force  as 
an  effective  contract.  When  the  firm  nego- 
tiated the  paper  in  Illinois,  as  they  had  a 
right  to  do,  by  selling  it  to  a  bona  fide  pur- 
chaser for  value,  that  which  theretofore  had 
been  merely  a  note  in  form  first  became  a 
note  in  fact.  It  then  became  a  contract, 
and  for  the  first  time  acquired  the  quality 
of  commercial  paper.  Until  then  the  law 
did  not  recognize  Mrs.  Chapman  as  a  surety. 
She  had  made  no  enforceable  contract^  but 
merely    an    inchoate    promise,    which  was 


Thas,  in  Bradley  v.  Johnson,  46  N.  J.  L.  271, 
It  was  held  that  an  action  would  not  He  In  that 
state  to  recover  a  personal  Judgment  against  a 
married  woman  upon  a  contract  made  In  New 
York,  notwithstanding  that  such  an  action 
would  lie  if  the  contract  had  been  made  in 
New  Jersey.  The  decision  Is  upon  the  ground 
that,  as  no  statute  of  New  York  on  the  subject 
was  proved,  it  must  be  presumed  that  the 
equity  rule  in  in  force  in  New  York,  by  which 
a  liability  assumed  by  a  married  woman  will  be 
enforced  against  her  separate  estate,  but  will 
not  render  her  personally  liable. 

So,  an  acUon  cannot  be  maintained  in  Col- 
orado to  obtain  a  personal  Judgment  against  a 
married  woman  domiciled  in  Missouri  upon  a 
contract  made  by  her  In  that  state,  where,  by 
the  law  of  Missouri,  the  contract  would  only 
constitute  a  charge  against  her  separate  prop- 
erty. Hochsradter  v.  Hays,  11  Colo.  118,  17 
Pac.  280.  The  decision  is  upon  the  ground 
that  by  the  law  of  Missouri,  which  governs  the 
effect  of  the  contract,  there  was  no  personal  ob- 
ligation. 

But  a  charge  by  a  married  woman  in  Ten- 
tiessce,  of  her  separate  estate  at  the  place  of 
contract  or  elsewhere,  for  the  payment  of 
notes  given  for  her  own  debt,  may  be  enforced 
in  Mississippi,  although  the  contract  might  not 
uphold  a  personal  Judgment  in  Tennessee 
against  her.  Bead  v.  Brewer  (Miss.)  16  So. 
360. 

In  Halley  v.  Ball,  66  III.  250,  it  was  held 
that  the  question  whether  an  action  against  a 
married  woman  should  be  at  law  or  in  equity 
must  be  determined  by  the  law  of  the  forum, 
rather  than  by  the  law  of  the  place  where  the 
contract  was  made.  In  this  case,  however,  the 
contract  was  enforceable  at  law  in  both  states. 
The  court  said  that  a  party  seeking  to  enforce 
a  contract  valid  by  the  laws  of  another  state 
must  avail  himself  of  the  remedy  provided  by 
the  laws  of  the  forum. 

The  law  of  the  state  in  which  a  contract  Is 
executed  by  a  married  woman  must  be  resorted 
to,  to  determine  the  nature  of  the  obligation  it 
Imposes.  But  If  It  only  constitutes  a  charge 
agamst  her  separate  property,  and  does  not 
bind  her  personally,  the  question  whether  It  Is 
enforceable  In  an  action  at  law,  or  only  by  suit 
In  equity,  is  governed  by  the  lew  fori.  Bur- 
chard  V.  Dunbar,  82  111.  450,  25  Am.  Rep.  334. 
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In  this  case  the  contract  was  made  in  New 
York,  and,  by  the  law  of  New  York,  did  not  bind 
her  personally,  but  was  a  charge  upon  her  sep- 
arate property.  It  was' held  that  an  action  at 
law  would  not  He  on  the  contract  In  Illinois, 
since  by  the  law  of  that  state  the  remedy  would 
be  exclusively  In  equity,  notwithstanding  that 
by  the  law  of  New  York  an  action  at  law  might 
be  brought.  It  does  not  appear  where  the  mar- 
ried woman  was  domiciled. 

In  Robinson  v.  Queen,  87  Tenn.  445,  3  L.  R. 
A.  214,  11  S.  W.  38,  it  was  said  that  the  court 
of  Tennessee  would  recognize  and  enforce  so 
much  of  the  law  of  Kentucky  as  determined 
and  fixed  the  liability  of  a  married  woman  dom- 
iciled In  that  state  upon  a  contract  made  and 
payable  in  that  state ;  yet,  with  respect  to  the 
necessity  of  Joining  her  husband  as  a  defend- 
ant, the  law  of  Tennessee,  rather  than  that  of 
Kentucky,  governed. 

The  result  of  the  foregoing  cases  on  the  ques- 
tion of  remedy  seems  to  be  that  whatever  law 
determines  the  capacity  of  a  married  woman  to 
make  a  personal  contract,  the  lex  fori  must  be 
looked  to  for  the  remedy  to  enforce  the  con- 
tract. If  the  lex  fori  furnishes  no  remedy  at 
all,  it  is  obviously  Impossible  to  enforce 
the  contract  at  the  forum,  even  conceding 
it  to  be  perfectly  valid.  But  the  question 
whether  the  particular  contract  In  suit.  If  made 
at  the  forum,  would  have  been  enforceable,  does 
not  furnish  the  proper  criterion  of  the  exist- 
ence, or  nonexistence,  of  a  remedy  at  the  fomm. 
Often,  the  very  necessity  of  holding  that  the 
law  of  some  place  other  than  the  forum  deter- 
mines the  capacity  of  a  married  woman  arises 
from  the  fact  that  if  it  were  governed  by  the 
law  of  the  forum  it  would  be  unenforceable,  not 
because  there  would  be  no  remedy,  but  because 
there  would  be  no  right  upon  which  the  remedy 
could  act.  It  follows,  therefore,  that  there 
may  be  a  remedy  at  the  forum  for  the  enforce- 
ment of  contracts  of  married  women,  which 
will  attach  to  contracts,  made  outside  of  the 
forum,  of  a  kind  that  are  prohibited  by  the  lea 
fori,  if  made  at  the  forum. 

Thus,  il  was  held  in  Wood  v.  Wheeler.  Ill 
N.  C.  231,  16  S.  E.  418,  that  a  personal  Judg- 
ment may  be  rendered  In  North  Carolina  against 
a  married  woman  upon  a  note  signed  by  her  In 
South  Carolina,  where  she  was  domiciled  at  the 
time,  it  being  valid  according  to  the  law  of 
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without  legal  life  until  what  was  done  in 
Alabama  with  implied  authority  to  complete 
it  elsewhere  ripened  into  a  lawful  obligation 
by  what  was  done  in  Illinois.  All  that  was 
done  in  Alabama  did  not  make  a  contract, 
and  therefore  the  contract  was  not  made  in 
that  state.  It  was  made  in  Illinois,  because 
there  was  no  contract^  either  of  principal 
or  surety,  until  the  paper  was  used  in  that 
state.  That  use  of  the  note  was  necessarily 
within  the  contemplation  of  Mrs.  Chapman 
when  she  signed  it  and  gave  it  to  Mr.  Rey- 
nolds, the  payee,  with  her  implied  consent 
that  he  or  nis  firm  might  negotiate  it  any- 
where, and  hence  within  a  state  where  the 
law  permits  a  wife  to  become  surety  for  her 
husband.  As  the  law  presumes  a  lawful, 
and  not  an  unlawful,  intent,  when  possible, 
the  presumption  arises,  in  the  absence  of 
evidence  upon  the  subject,  that  she  intended 
the  note  should  be  used  in  a  state  where  she 
could  become  such  a  surety.  Hence  she  is 
presumed  to  have  contracted,  not  with  ref- 
erence to  the  laws  of  Alabama,  where  her 
action  would  not  be  binding,  but  with  ref- 
erence to  the  laws  of  any  jurisdiction  where 


her  promise  would  be  lawful,  provided  the 
paper  should  subsequently  be  used  within 
such  a  jurisdiction.  Otherwise  she  must 
have  intended  to  aid  in  imposing  upon  some- 
one, which  will  not  be  presumed,  but  must 
be  proved.  As  the  note  was  made  payable 
in  Illinois,  was  delivered  by  Mrs.  Chapman 
with  leave  to  negotiate  it  anywhere,  and  it 
was  actually  negotiated  and  had  its  first 
inception  in  that  state,  the  mere  fact  that 
it  was  written  in  another  state,  where  she 
had  a  temporary  residence  only,  and  where 
she  knew  it  could  not  be  enforced,  and  hence 
could  not  be  honestly  used,  did  not  make  it 
a  contract  of  that  state,  nor  prevent  it  from 
becoming  a  contract  of  the  state  within 
which  she  promised  to  pay  it.  I  think  it 
was  an  Illinois  contract,  and  should  be  gov- 
erned by  the  laws  of  that  state. 

For  these  reasons,  I  dissent  from  the  con- 
clusion reached  by  the  majority  of  the  court, 
and  record  my  vote  in  favor  of  affirming 
the  judgment  appealed  from. 

Bartletty  J.,  concurs  with  Vaan,  J. 


that  state,  notwithstanding  that  It  would  have 
been  Invalid  If  executed  In  North  Carolina  be- 
cause her  husband  did  not  assent  thereto,  and 
notwithstanding  that  It  was  secured  by  a  mort- 
gage upon  land  In  North  Carolina  which  Is  void 
because  not  executed  in  the  manner  required  by 
the  law  of  North  Carolina. 

And  In  Benton  v.  German-American  Nat. 
Bank,  45  Neb.  850,  64  N.  W.  227,  It  was  held 
that  an  action  would  lie  In  Nebraska  to  re- 
cover a  personal  Judgment  against  a  married 
woman  domiciled  In  Missouri,  upon  an  Indorse- 
ment, in  the  latter  state,  of  a  note  executed 
and  delivered  and  payable  In  such  state,  not- 
withstanding that  it  would  have  been  Invalid 
If  governed  by  the  law  of  Nebraska,  because  it 
was  not  made  with  reference  to,  or  upon  the 
faith  and  credit  of,  her  separate  estate  or  busi- 
ness, as  required  by  the  Nebraska  statute.  In 
this  case  it  will  be  observed  that  the  place 
where  the  contract  was  made,  where  It  was 
payable,  and  where  the  Indorser  was  domiciled, 
was  the  same,  and  the  conflict  was  merely  be- 
tween the  law  of  that  state  and  the  law  of  the 
forum. 

There  must,  however,  be,  not  only  a  remedy 
at  the  forum,  but  it  must  be  such  that  It  will 
protect  the  rights  of  the  married  woman,  and 
not  extend  her  liability  beyond  that  fixed  by 
the  law  which  governs  the  contract.  Thus,  as 
already  shown  (Hinkson  v.  Williams,  41  N.  J. 
L.  35,  supra),  the  action  at  the  forum  may  fall 
because  the  remedy  at  the  forum  Is  too  broad, 
and  extends  the  liability  beyond  that  fixed  by 
the  law  which  governs  the  contract.  Some- 
times, however,  when  the  remedy  at  the  forum 
Is  broader  than  that  at  the  other  place,  the  dif- 
ficulty may  be  avoided  by  foregoing  a  part  of 
the  remedy  at  the  forum  and  taking  advantage 
only  of  that  part  which  is  coextensive  with  the 
remedy  at  the  other  place  (Bradley  v.  John- 
son. 46  N.  J.  L.  271 ;  Hochstadter  v.  Hays,  11 
Colo.  118,  17  Pac.  289,  supra).  Again,  when 
the  remedy  at  the  forum  Is  too  narrow  and  re- 
stricted to  reach  the  full  liability  of  the  mar- 
ried woman  under  the  law  of  the  place  govern- 
ing the  contract,  the  other  party  can  avail  him- 
self of  it,  such  as  it  Is ;  but  he  must  be  content 
with  It,  and  cannot  supplement  It  by  borrowing 
the  remedy  from  the  other  place. 
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III.  As  1>eiween  lex  looi  contractus,  or  lex  dom- 
icilii, and  lex  rei  sita, 

a.  Personal  property. 

As  a  general  rule,  the  general  rights,  capaci- 
ties, and  disabilities  of  a  married  woman,  in  re- 
gard to  her  personal  property,  are  governed  by 
the  law  of  her  domlcll,  rather  than  the  law  of 
the  place  where  the  property  Is  situated.  Lof- 
tus  V.  Farmers'  &  M.  Nat.  Bank,  133  Pa.  97, 
7  L.  R.  A.  313,  19  Atl.  847.  The  point  Involved 
was  as  to  the  validity  of  a  transfer,  by  a  mar- 
ried woman  domiciled  In  Great  Britain,  of  cer- 
tificates of  loan  issued  by  the  city  of  Philadel- 
phia. The  court  said  ■  that  the  question  how 
far  the  lex  loci  contractus  might  affect  the 
rights  of  property  arising  therefrom  was  not 
necessary  to  consider,  evidently  because  the 
transfer  was  executed  in  Great  Britain.  In 
this  case,  however,  it  was  held,  by  way  of  ex- 
ception to  the  general  rule,  that  the  mode  of 
transfer  was  to  be  governed  by  the  law  of 
Pennsylvania,  it  being  held  that  the  act  reg- 
ulating the  mode  of  transfer  applied  to  for- 
eign, or  nonresident,  married  women  owning 
such  securities. 

In  Union  Nat.  Bank  v.  Hmrtwell,  84  Ala. 
379,  4  So.  156,  the  court  said  that  the  general 
rule  Is  that  the  capacity  of  a  married  woman 
to  make  contracts  in  respect  to  her  separate 
personal  property,  when  it  Is  situated  In  a 
country  other  than  that  of  the  domlcil  of  her 
husband,  is  that  the  law  of  the  domlcil  of  the 
husband  governs  unless  the  property,  from  Its 
peculiar  nature,  necessarily  has  an  Implied  lo- 
cality, or  unless  the  contract  is  made  in  the 
country  where  the  property  vas  situated.  In 
this  case  it  was  held  that  the  capacity  of  a 
woman  to  give  her  husband  a  power  of  attor- 
ney to  pledge  stock  in  an  Alabama  corporation 
was  to  be  governed  by  the  law  of  Louisiana, 
where  the  woman  was  domiciled  and  the  trans- 
action took  place,  rather  than  by  the  law  of 
Alabama,  where  the  stock  had  Its  situs,  there 
being  no  rights  of  creditors  involved. 

The  court,  in  Kerr  v.  Urle,  86  Md.  72,  88  L. 
R.  A.  119,  37  Atl.  789,  while  conceding,  for 
the  purposes  of  the  argument,  that  a  subscrip- 
tion made  In  one  state  to  capital  stock  of  a 
corporation  which  exists  in  and  carries  on  Its 
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business  in  another  Is  a  contract  to  be  per- 
formed In  the  latter  state,  and  is  sroverned  by 
the  laws  of  that  state,  nevertheless  held  that 
a  transfer  of  stock  in  a  national  bank  In  an- 
other state  made  in  Maryland  to  a  married 
woman,  who  was  competent  by  the  law  of  that 
state  to  be  a  stockholder,  is  valid,  irrespective 
of  the  law  of  the  state  in  which  the  bank  is 
situated. 

The  nubility  of  a  married  woman  nnder  an 
agreement  executed  In  New  Jersey,  where  the 
parties  resided,  to  repay  to  her  husband  for 
advances  made  by  him  la  New  Jersey  for  the 
support  of  the  family,  out  of  her  interest  in  an 
estate  which  was  being  administered  In  New 
York,  is  determined  by  the  law  of  New  Jersey, 
rather  than  by  the  law  of  New  York.  Hend- 
ricks V.  Isaacs,  46  Hun,  239.  In  this  case  It 
was  held  that,  as  no  statute  of  New  Jersey  had 
been  proved,  the  right  of  the  husband  to  main- 
tain an  action  on  the  agreement  must  depend 
upon  the  general  principles  of  equity  which 
have  t>een  applied  to  the  solution  of  controver- 
sies arising  between  husband  and  wife. 

With  reference  to  the  right  to  subject  per- 
sonal property  in  one  state  to  the  discharge  of 
a  debt  contracted  in,  and  governed  by,  the 
laws  of  another,  see  supra,  II. 

As  between  the  lex  loci  contractus  and  lex 
domicilii,  the  capacity  of  a  married  woman  to 
contract  with  reference  to  her  personal  prop- 
erty would  seem,  upon  principles  applicable  to 
contracts  generally  (see  I.  a,  b,  supra),  to  be 
governed  by  the  former, — at  least  when  the 
domicll  is  not  at  the  forum.  It  Is  to  be  re- 
membered, however,  in  this  connection,  that 
the  lex  domicilii  determines,  as  between  the 
husband  and  wife,  the  existence  and  extent  of 
her  title  to  personal  property,  so  that,  conced- 
ing her  capacity  to  contract  with  reference  to 
personal  property  owned  by  her  is  to  be  de- 
termined by  the  lex  loci  contractus  rather  than 
the  l€Q>  domicilii,  we  must  nevertheless  look  to 
the  latter  to  ascertain  what  personal  property 
is  owned  by  her.  Obviously,  if  the  common-law 
rule,  by  which  the  personal  property  of  the  wife 
vests  in  the  husband,  prevails  at  the  domicll,  a 
contract  by  the  wife  with  reference  to  such  prop- 
erty is  ineffectual,  even  If  by  the  law  which  gov- 
erns the  contract  she  has  as  full  capacity  to 
contract  as  a  feme  sole. 

b.  Real  property. 

The  capacity  of  a  married  woman  to  con- 
tract with  reference  to  real  property  Is  deter- 
mined by  the  law  of  the  place  where  the  prop- 
erty is  situated,  at  least  so  far  as  her  capacity 
depends  upon  a  law  which  operates  directly  on 
such  property,  as  distinguished  from  one  which 
operates  on  the  person. 

Thus,  it  has  been  held  that  the  capacity  of  a 
married  woman,  with  or  without  the  assent  of 
her  husband,  to  convey  or  mortgage  real 
property.  Is  determined  by  the  law  of  the 
place  where  the  property  is  situated  (lex  rei 
Aito), Irrespective  of  the  place  where  the  deed 
or  mortgage  was  executed,  or  the  married  wo- 
man was  domiciled.  McDanlel  v.  Grace,  15 
Ark.  465:  Thomson  v.  Kyle,  39  Fla.  582,  23 
So.  12 :  Walling  v.  Christian  &  C.  Grocery  Co. 
41  Fla.  479,  47  L.  R.  A.  608,  27  So.  46 ;  Sell  v. 
Miller,  11  Ohio  St.  331 ;  Otis  v.  Gregory,  111 
Ind.  504,  13  N.  E.  39;  Swank  v.  Hufnagle,  111 
Ind.  453,  12  N.  E.  303 ;  Cochran  v.  Benton,  126 
Ind.  68,  25  N.  E.  870;  Doyle  v.  McGulre,  38 
Iowa,  410. 

And,  not  only  the  form  of  execution  of  a 
power  of  attorney  executed  by  a  married  wo- 
man domiciled  In  Louisiana  authorizing  her 
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husband  to  convey  real  property  In  Arkansas, 
but  her  capacity  to  give  such  a  power  of  attor- 
ney at  all,  is  to  be  determined  by  the  law  of 
Arkansas  (lex  loci  sita),  and  not  by  the  law  of 
Louisiana,  where  she  was  domiciled  and  where 
the  power  of  attorney  was  executed.  McDan- 
lel V.  Grace,  15  Ark.  465. 

So,  the  capacity  of  a  married  woman  to  con- 
vey land  directly  to  her  husband  (Duffy  v. 
White,  115  Mich.  264,  73  N.  W.  363)  ;  or  to  re- 
ceive A  conveyance  directly  from  him  (Rush  v. 
Landers,  107  La.  549,  82  So.  95.  Poison 
V.  Stewart,  167  Mass.  211,  36  L.  R,  A.  771.  43 
N.  E.  737), — is  to  be  determined  by  reference  to 
the  law  of  the  place  where  the  land  is  situ- 
ated, irrespective  of  the  domicll  or  the  place 
where  the  deed  was  executed. 

Somatlmes,  however,  while  a  contract  of  a 
married  woman  with  reference  to  real  property 
would  be  invalid  if  executed  in  the  state  where 
the  property  is  situated,  it  would  be  so,  not 
because  of  a  law  which  operates  directly  on  the 
property,  but  because  of  one  which  operates 
on  the  person,  or,  to  use  the  language  of  the 
civil  Jurists  which  has  been  adopted  in  Louisi- 
ana, it  would  be  because  of  a  personal  statute, 
and  not  because  of  a  real  statute.  When  that 
Is  so,  If  the  contract  would  be  valid  by  the  law 
of  the  place  where  It  was  made  and  where  the 
married  woman  was  domiciled,  it  is  at  least  a 
serious  question  whether  it  should  not  be  up- 
held, even  as  affecting  real  property,  at  another 
place.  Such  a  case  was  presented  in  Augusta 
Ins.  &  Bkg.  Co.  V.  Morton,  3  La.  Ann.  417.  In 
that  case  a  mortgage  executed  in  Maryland,  by 
a  married  woman  domiciled  there,  upon  Im- 
movables In  Louisiana,  to  secure  a  debt  of  her 
husband,  was  upheld  in  the  latter  state,  not- 
withstanding an  article  of  the  Louisiana  Code 
which  provided  that  a  wife  could  not  bind  her- 
self for  the  debts  of  her  husband.  The.  de- 
cision is  upon  the  ground  that  by  the  law  of 
Maryland  a  married  woman  could  bind  her  sep- 
arate property  to  secure  a  debt  of  her  husband, 
and  that  article  of  the  Code  above  referred  to 
was  a  'personal,  and  not  a  real,  statute,  i.  e,, 
that  it  operated  on  persons  rather  than  on 
property,  and  that  her  personal  capacity  was 
governed  by  the  law  of  Maryland.  In  Swank 
V.  Hufnagle,  111  Ind.  453,  12  N.  B.  303,  a  con- 
trary result  was  reached.  It  was  there  held 
that  a  mortgage  on  land  in  Indiana  to  secure  a 
debt  of  the  husband  was  invalid,  although  exe- 
cuted in  Ohio,  because  by  the  statute  of  Indi- 
ana a  married  woman  was  prohibited  from 
mortgaging  her  land  as  surety  for  her  husband. 
This  case,  however,  is  distinguishable  from  the 
preceding  case  because  the  Indiana  statute  ex- 
pressly related  to  property,  and  was  therefore 
real,  and  not  personal.  It  was  held  In  Thomson 
V.  Kyle,  89  Fla.  582,  23  So.  12,  however,  that  a 
mortgage  executed  by  a  married  woman  on  her 
separate  real  estate  in  Florida,  as  security  for 
a  debt  of  her  husband,  was  valid  and  enforce- 
able, notwithstanding  that  by  the  law  of  Ala- 
bama, where  the  mortgagor  was  domiciled,  the 
mortgage  executed,  and  the  debt  payable,  a 
wife  could  not  bind  herself,  or  her  property,  for 
a  debt  of  the  husband.  As  the  statute  of  Ala- 
bama was  evidently  a  personal  statute,  It 
would  seem  that  the  principle  of  the  decision 
In  the  Louisiana  case  would  have  made  the  law 
of  Alabama  govern.  In  Evans  v.  Beaver.  50 
Ohio  St.  190,  33  N.  E.  643,  it  was  held  that  a 
mortgage  upon  land  in  Ohio,  executed  by  a 
married  woman  domiciled  in  Indiana,  to  se- 
cure notes  given  by  her  husband  in  Indiana 
and  payable  In  that  state,  was  invalid  because 
by  the  law  of  Indiana  she  was  not  capable  of 
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becomini;  eorety  for  her  husband,  although  she 
was  bj  the  law  of  Ohio.  The  decision,  how- 
ever^  does  not  reat  upon  the  theory  adopted  in 
the  Louisiana  caae,  but  upon  the  ground  that 
a  mortgage  was  only  security  for  the  perform- 
ance of  the  personal  obligation,  and,  that  obli- 
gation being  invalid  by  the  law  of  Indiana, 
which  governed  it,  there  was  nothing  to  sup- 
port the  mortgage.  This  result  was  avoided 
in  Thomson  v.  Kyle,  39  Fla.  582,  23  So.  12, 
supra,  by  holding  that  the  personal  obligation 
of  the  husband,  which  was  valid  by  the  lea 
loci  contractus,  was  sufficient  to  support  the 
wife's  mortgage,  notwithstanding  that  she 
was  not  personally  bound  because  of  her  inca- 
pacity by  the  lex  loci  contractus. 

Apparently  upon  the  same  principle  that 
controlled  the  decision  in  Augusta  Ins.  &  Bkg. 
Co.  V.  Morton,  3  La.  Ann.  417,  it  was  held  in 
Kelly  V.  Davis,  28  La.  Ann.  773,  fhat  the  ca- 
pacity of  a  married  woman  to  take  a  deed  of 
real  property  situated  in  Louisiana  from  her 
husband  was  to  be  determined  by  the  law  of 
Mississippi,  where  the  parties  resided,  though 
Hs  eflfcct  on  real  property  in  Louisiana  would 
be  determined  by  the  law  and  policy  of  Louisi- 
ana. In  this  case  the  deed,  which  was  exe- 
cuted in  Mississippi,  was  held  Invalid  in  ac- 
cordance with  a  law  of  Mississippi,  making 
such  a  deed  void  as  to  existing  creditors.  The 
court  said  that,  even  if  tested  by  the  law  of 
Louisiana,  the  deed  would  be  invalid;  but  the 
decision  Is  clearly  on  the  ground  that  the  law 
of  Mississippi  governed  apparently  because  it 
was  personal. 

The  weight  of  authority  seems  to  establish 
that  a  contract  made  in  one  state  by  a  married 
woman  there  domiciled,  with  reference  to,  or 
upon  the  credit  of,  real  property  situated  in 
another,  may  be  enforced  against  such  real 
property  in  accordance  with  the  lex  rei  sit€B, 
notwithstanding  that  it  was  invalid  by  the  law 
of  the  place  where  it  was  made. 

Thus,  a  promissory  note  given  in  Louisiana 
by  a  married  woman  domiciled  in  that  state, 
as  surety  for  her  husband,  although  void  ac- 
cording to  the  law  of  Louisiana,  will  neverthe- 
less be  enforced  in  Mississippi  against  her  sep- 
arate real  property  In  that  state,  where  she 
contracted  with  reference  to  such  estate  and 
intended  to  charge  it  by  the  note.  The  de- 
cision is  upon  the  gi'ound  that,  while  the  ca- 
pacity of  a  married  woman  to  make  a  personal 
contract  will  be  determined  by  the  law  of  her 
domlcil,  yet  her  capacity  to  contract  with  ref- 
erence to  her  real  property  is  determined  by 
the  lex  rei  sitw,  and  that  the  note  in  question 
was  a  contract  with  reference  to  her  real  prop- 
erty. It  was  conceded  in  this  case  that  the 
note,  as  a  personal  obligation  of  the  wife, 
would  have  been  adjudged  void  out  of  comity 
to  Ijotilslann,  even  if  It  were  not  so  by  the  law 
of  Mississippi.  Frierson  v.  Williams,  67 
Miss.  451. 

And  in  Shacklett  v.  Polk,  51  Miss.  878,  it 
was  held  that  a  note  given  In  Tennessee  by  a 
married  woman  domiciled  in  that  state,  in 
consideration  of  services  rendered  In  respect 
of  a  plantation  owned  by  her  In  Mississippi, 
would  be  enforced  against  her  property  In  Mis- 
sissippi, although  by  the  law  of  Tennessee  (lex 
loci  and  lex  domicilii,  she  was  incompetent  to 
contract. 

Whenever  a  married  woman,  having  a  sepa- 
rate estate  in  lands  In  Missouri,  makes  a  con- 
tract which,  if  made  in  Missouri,  would  be  en- 
forced in  equity  against  her  separate  estate 
there,  her  capacity  to  make  it,  and  Its  validity, 
when  the  attempt  is  made  in  Missouri  to  en- 
force it  against  her  separate  estate  there,  are 
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governed  by  the  laws  of  Missouri.  Johnston 
V.  Gawtry,  11  Mo.  App.  322,  Affirmed  in  S3 
Mo.  339. 

In  Griswoid  v.  Golding,  8  Ky.  L.  Rep.  777,  8 
8.  W.  535,  however,  it  was  held  that  a  note 
executed  and  payable  In  Missouri,  by  a  woman 
domiciled  there,  and  which,  by  the  law  of  Mis- 
souri, was  not  chargeable  against  her  person- 
ally, or  against  her  general  estate,  was  not 
chargeable  against  real  property  In  Kentucky 
belonging  to  her  general  estate,  although  the 
note,  if  made  and  payable  In  Kentucky,  would 
have  been  chargeable  against  such  property. 
In  this  case,  however,  it  Is  stated  in  the  opinion 
that  it  did  not  appear  that  the  married  woman 
promised  the  creditor  that  the  note  should  be 
a  charge  upon,  or  that  it  should  be  paid  out  of, 
her  Kentucky  estate,  or,  indeed,  that  she  made 
any  representation  whatever  as  to  the  debt  or 
her  estate.  The  implication  would  seem  to  be 
that  if  the  contract  had  been  made  with  refer- 
ence to„  or  upon  the  credit  of,  the  Kentucky 
estate.  It  would  have  been  held  enforceable 
against  such  estate. 

The  converse  of  the  foregoing  proposition, 
however, — namely,  that  real  property  will  not 
be  liable  unless  so  by  the  lex  rei  sitts, — does 
not  seem  to  follow. 

Thus,  It  was  held  In  Gibson  v.  Sublett,  82 
Ky.  506,  supra,  II.,  that  a  contract  made  in 
Louisiana  by  a  married  woman  domiciled  In  that 
state,  which  was  valid  by  the  law  of  that  state 
and  enforceable  against  her  separate  property 
there,  could  be  enforced  against  her  real  prop- 
erty in  Kentucky,  notwithstanding  that  the  ob- 
ligation was  not  one  which,  by  virtue  of  the 
Kentucky  statute,  could  be  enforced  against 
such  property. 

So,  in  Toung  v.  Bullen,  19  Ky.  L.  Rep.  1561, 
43  S.  W.  687,  supra,  II.,  it  was  held  that  a  con- 
tract executed  by  a  married  woman,  in  a  state 
where  it  is  legal  and  binding,  may  be  enforced 
against  her  real  and  personal  property  In  Ken- 
tucky, notwithstanding  that  It  would  not  be  so 
enforceable  If  executed  In  Kentucky. 

So,  the  laws  of  Iowa  providing  that  a  mar- 
ried woman  may  create  a  liability  against  her 
separate  real  estate  are  properly  applied  In  an 
action  In  Texas  to  attach  the  separate  property 
of  a  married  woman  residing  In  Iowa,  upon  a 
promissory  note  executed  by  her  in  the  latter 
state.  Merrlelles  v.  State  Bank,  5  Tex.  Civ. 
App.  483,  24  S.  W.  564. 

The  Kentucky  decisions,  as  already  shown 
(supra,  II.),  are  upon  the  ground  that,  rela- 
tively to  such  a  contract,  the  married  woman 
has  acquired  the  status  of  a  feme  sole  which 
will  be  recognized  even  by  a  court  of  the  state 
or  country  where  the  land  Is  situated.  The 
question  Is  discussed  as  though  the  only  obsta- 
cle In  the  way  of  enforcing  the  contract  against 
the  real  property  In  Kentucky  was  the  general 
principle  that  the  lex  fori  governs  as  to  the 
remedy.  There  is  no  allusion  to  the  general 
principle  that  thQ.  lew  rei  sites  governs  with  re- 
spect to  contracts  relating  to  real  property. 
It  is  true  that  In  neither  of  these  cases  did  the 
contract  relate  to  real  property;  but,  If  the 
position  of  the  court  is  sound,  and  the  general 
principle  referred  to  is  conceded,  the  rather 
singular  result  follows,  that  while  a  mortgage 
upon  the  Kentucky  land,  though  executed  else- 
where as  collateral  security  for  the  personal 
obligation,  would  not  have  been  valid,  yet  that 
land  may  be  subjected  to  the  payment  of  that 
personal  obligation  by  means  of  an  execution 
or  other  process. 

The  position  taken  in  the  majority  opinion 
In  Ruhc  V.  Buck,  124  Mo.  178,  25  L.  R.  A.  178, 
27  S.  W.  412,  supra,  II.,  though  that  case  did 
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not  iDYolye  real  property,  Is,  as  already  shown, 
contrary  to  the  theory  upon  which  Gibson  ▼. 
8ublett,  82  Ky.  596,  and  Young  v.  Bullen,  19 
Ky.  L.  Rep.  1661,  43  S.  W.  687,  rest ;  but  that 
theory  is  consistent  with  the  position  taken  in 
the  dissenting  opinion  In  Ruhe  v.  Buck. 

The  law  of  Illinois^  where  the  deed  was  de- 
livered, governs  with  respect  to  the  Interpreta- 
tion and  validity  of  a  married  woman's  cove- 
nant, in  a  deed  of  her  husband's  land  in  that 
state,  to  pay  and  discharge  a  certain  trust  deed 
or  mortgage  on  the  property,  notwithstanding 
that  the  deed  was  acknowle^ed  by  her  in  Ken- 
tucky. Western  Springs  v.  Collins,  40  C.  C.  A. 
88,  98  Fed.  938.  It  did  not  appear  in  this  case 
where  the  woman  was  domiciled. 

In  Brown  v.  Dalton,  20  Ky.  L.  Rep.  1484,*  49 
8.  W.  443,  it  was  held  that  an  action  would 
not  lie  in  Kentucky  against  a  married  woman, 
domiciled  in  that  state,  upon  her  covenant  in  a 
deed  to  land  In  Virginia,  executed  by  her  hus- 
band to  herself  in  Kentucky,  whereby  she  as- 
sumed the  payment  of  a  note  executed  and  pay- 
able in  Virginia  which  had  been  given  by  the 
husband  in  part  payment  of  the  land.  The 
decision  is  not  upon  the  ground  that  the  deed 
was  made  in  Kentucky,  but  apparently  upon 
the  ground  that  it  would  be  contrary  to  the 
public  policy  of  Kentucky  to  enforce  such  a 
covenant  against  a  married  woman  domiciled 
in  that  state.  The  court  said:  "The  wife 
was  entitled,  not  only  to  the  protection  of  the 
husband,  but  to  his  counsel  and  guidance  in 
the  management  of  her  affairs,  and  she  had 
learned  that  It  was  her  duty  to  submit  to  him. 
If,  when  the  law  had  imposed  this  duty  upon 
her,  it  shall  allow  him  to  make  contracts  with 
her  to  pay  his  debts  and  enforce  these  con- 
tracts against  her  because  tbe  debt  is  payable 
in  another  state,  it  will  defeat  the  purposes  of 
the  statute  framed  to  protect  married  women 
and  prevent  their  property  being  wasted." 

A  rather  curious  result  was  reached  by  the 
Massachusetts  supreme  court  in  Poison  v.  Stew- 
art, 167  Mass.  211,  36  L.  R.  A.  771,  45  N.  E. 
737.  The  court  there  held  that  a  covenant  ex- 
ecuted by  a  husband  in  North  Carolina,  where 
the  parties  were  domiciled,  to  "surrender,  con- 
vey, and  transfer"  certain  property  to  the  wife 
and  her  heirs  could  be  specifically  enforced  In 
Massachusetts  with  reference  to  real  property 
in  Massachusetts.  Holmes,  J.,  who  wrote  the 
prevailing  opinion,  admitted  that  a  deed  di- 
rectly from  the  husband  to  the  wife  would  have 
been  invalid,  although  it  had  been  executed, 
and  the  parties  had  been  domiciled,  in  North 
Carolina,  according  to  the  law  of  which  the 
wife  would  have  been  capable  of  receiving  such 
a  deed.  He  also  apparently  conceded  what  is 
expressly  stated  in  the  dissenting  opinion  of 
Field,  Ch.  J.,  that  the  covenant  would  have 
been  invalid  and  unenforceable  If  the  parties 
had  been  domiciled  In  Massachusetts  and  the 
contract  had  been  made  there,  for  he  said  that 
the  competency  of  the  wife  to  receive  the  cove- 
nant is  established  by  the  law  of  her  domicil 
and  of  the  place  of  the  contract.  Then,  start- 
ing with  the  competency  of  the  parties  to  make 
the  covenant,  he  holds  that  it  can  be  specific- 
ally enforced  In  Massachusetts  because  every- 
thing essential  to  its  performance  can  be  done 
consistently  with  the  law  of  Massachusetts, 
rroceeding  evidently  on  the  theory  that  the 
pn riles  must  be  regarded  as  having  contem- 
plated the  enforcement  of  the  covenant  in  a 
manner  which  would  be  consistent  with  the  law 
of  Massachusetts  (which,  as  already  shown, 
forbade  a  conveyance  directly  from  the  hus- 
band to  the  wife),  he  summarizes  the  under- 
takings of  the  husband  as  follows :  First,  not 
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to  disturb  his  wife's  enjoyment  while  she  kept 
her  property:  secondly,  to  execute  whatever 
instrument  was  necessary  In  order  to  release 
his  rights  if  she  conveyed;  and  thirdly,  to 
claim  no  rights  on  her  death,  but  to  do  what- 
ever was  necessary  to  clear  the  title  from  such 
rights.  He  then  says  all  these  were  as  capable 
of  performance  in  Massachusetts  as  they  would 
have  been  in  North  Carolina.  The  suit  was 
brought  by  the  wife's  administrator;  but  the 
opinion  says  that  all  the  purposes  of  the  cove- 
nant could  have  been  secured  at  once  in  tbe 
lifetime  of  the  wife  by  a  Joint  conveyance  of  the 
property  to  a  trustee  upon  trusts  properly  lim- 
ited. To  revert  again  to  the  distinction  based  on 
domicil  and  the  place  of  the  contract  It  would 
seem,  from  the  reasoning  of  the  opinion,  that 
the  reason  the  covenant  could  not  have  been 
enforced  *f  the  parties  had  been  domiciled  In 
Massachusetts  and  the  covenant  had  been  made 
there,  would  have  been  that  the  parties  would 
have  Qo  capacity  to  make  the  covenant  at  all, 
and  therefore  that,  though  everything  which 
was  necessary  to  its  performance  might  be  vol- 
untarily performed  by  the  husband,  he  could 
not  be  compelled  to  do  any  of  such  acts  because 
in  legnl  effect,  the  covenant  was  as  If  It  had 
never  been  executed.  Field,  Ch.  J.,  says  In  his 
dissenting  opinion:  "It  seems  to  me  illogical 
to  say  that  we  will  not  permit  a  conveyance 
of  Massachusetts  land  directly  between  husband 
and  wife  wherever  they  may  have  their  domi- 
cil, and  yet  say  that  they  may  make  a  contract 
to  convey  such  land  from  one  to  the  other, 
which  our  courts  will  specifically  enforce."  If 
he  meant  a  contract  to  convey  directlv  from  one 
to  another,  the  quotation  does  not  represent 
the  position  of  the  majority,  for  It  is  Impliedly 
admitted,  in  the  prevailing  opinion,  that  such 
a  contract  could  not  have  been  enforced  be- 
cause it  would  call  for  an  act  which  would  be 
contrary  to  the  law  of  Massachusetta  The 
position  of  the  majority  on  this  point  seems 
practically  to  amount  to  this:  That  the  ca- 
pacity of  the  parties  to  contract  to  do  any  act 
with  reference  to  real  property  that  mJght  be 
done  voluntarily,  consistently  with  the  le^  ret 
8itCB,  Is  to  be  determined  by  the  law  of  their 
domicil  and  of  the  place  of  the  contract,  and, 
if  capable  according  to  that  law,  the  contract 
may  be  enforced,  although  they  would  not  be 
capable  by  the  lex  rei  sites  of  binding  them- 
selves to  do  such  act. 

In  Wick  V.  Dawson,  42  W.  Va,  43,  24  S.  B. 
587,  which  proceeded  upon  the  assumption  that 
the  validity  of  a  contract  was  to  be  determined 
by  the  law  of  Ohio,  where  it  was  made,  and 
that  by  the  law  of  such  place  it  was  valid.  It  was 
held  that  the  law  of  the  state  where  land,  the 
separate  property  of  a  married  woman,  is  situ- 
ated, must  determine  the  question  of  Its  lia- 
bility to  be  subjected  to  the  payment  of  claims 
against  her,  without  reference  to  where  the 
contract  upon  which  the  claim  was  based  was 
made.  This  language  is  broad  enough  to  make 
the  lex  rei  sitcF  govern,  even  if  it  operates  to 
prevent  the  enforcement  against  real  property 
of  a  contract  made  In  a  state  by  the  law  of  which 
it  would  be  enforceable  against  such  property, 
and  is  thus  opposed  to  the  decisions  reached 
in  the  cases  last  cited ;  but,  as  a  matter  of  fact, 
the  lex  rei  sitw  was  applied  In  this  case  so  as 
to  hold  the  contract  enforceable  against  real 
property  In  West  Virginia,  although  It  was  ex- 
ecuted and  to  be  performed  in  Ohio. 

In  Baum  v.  Birchall,  150  Pa.  164,  24  AtL 
620,  Reversing  11  Pa.  Co.  Ct.  222,  It  was  held 
that  the  law  of  Delaware  governed  with  re- 
spect to  the  capacity  of  a  married  woman  dom- 
iciled In  Pennsylvania  to  execute  a  bond  for 
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the  purchase  price  of  land  in  Delaware.  There 
were  three  alternative  grounds  of  decision. 
The  first  was  that,  the  bond  being  payable  by 
its  own  terms  in  Delaware,  the  law  of  that 
state  goTerned  without  reference  to  where  the 
contract  was  made;  but  it  was  further  held 
that  the  contract  was  really  made  in  Delaware, 
although  signed  in  PennsyWanla,  since  it  was 
dellTercd  to  the  obligee  In  Delaware.  The 
third  ground  was  that,  as  it  was  a  contract 
relating  to  real  property,  it  was  governed  by 
the  les  rei  9it<g,  O.  H.  P. 


Abraham   S.  ROSENTHAL  et  al,  Respts., 

V, 

JjBvi  C.  WEIR,  President  of  Adams  Express 
Company,  Appt. 

(170  N.  Y.  148.) 

A  carrier'*  contract  limiting  liability 
for  loss  to  a  specified  amount  has  no  ap- 
plication to  the  damages  to  be  recovered  for 
Its  failure  to  comply  with  a  notice  of  stop- 
page in  transitu  after  it  had  agreed  to  do  so. 

(March  4,  1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
.preme  Court,  First  Department,  aflarming 
a  judgment  of  a  Trial  Term  for  New  York 
County  in  favor  of  plaintiffs  in  an  action 
brought  to  recover  damages  for  failure  to 
stop  goods  in  transitu.     Affirmed. 

The  f&ett)  are  stated  in  the  opinion. 

Messrs.  Carl  A.  de  Gersdorff  and  R.  R. 
Roser«»  for  appellant: 

The  limit  of  responsibility  undertaken  by 
the  defendant  as  a  carrier  of  the  goods  in 
question  is  defined  by  the  bill  of  lading,  un- 
der which  in  no  event  could  plaintiffs  re- 
cover in  excess  of  $50,  the  agreed  value  of 
the  goods. 

Belger  v.  Dinsmore,  51  N.  Y.  166,  10  Am. 
Rep.  575;  Kirkland  v.  Dmsmore,  62  N.  Y. 
171,  20  Am.  Rep.  475;  Magnin  v.  Dinsmore, 
62  N.  Y.  35,  20  Am.  Rep.  442,  70  N.  Y.  410, 
26  Am.  Rep.  608 ;  Zimmer  v.  New  York  C.  d 
H,  R.  R.  Co.  137  N.  Y.  460,  33  N.  E.  642; 
Rathbone  v.  A'ew?  York  C.  d  H.  R.  R.  Co. 
140  N.  Y.  48,  35  N.  E.  418 ;  Hart  v.  Pennsyl- 
wjmia  R.  Co.  112  U.  S.  331,  28  L.  ed.  717,  5 
Sup.  Ct.  Rep.  151. 

Tbe  acceptance  of  tbe  bill  of  lading  by 
the  shipper  or  his  a^ent  makes  the  contract 
a  binding  one,  and,  m  the  absence  of  fraud, 
it  is  immaterial  whether  or  not  the  contract 
was  read. 

iiteers  v.  Liverpool,  V.  Y.  d  P.  88.  Co. 
67  N.  Y.  1,  15  Am.  Rep.  453;  Germania  F. 


Note. — As  to  right  of  common  carrier  to 
limit  the  amount  of  its  liability  in  case  of  neg- 
ligence, see  Ballon  v.  Barle  (R.  I.)  14  L.  R.  A. 
433,  and  note;  Alair  v.  Northern  P.  R.  Co. 
(Minn.)  19  L.  R.  A.  764 ;  J.  J.  Douglass  Co.  v. 
Minnesota  Transfer  R.  Co.  (Minn.)  30  L.  R.  A. 
860:  Ohio  &  M.  R.  Co.  v.  Taber  (Ky.)  34  L.  R. 
A.  685;  Pierce  v.  Southern  P.  Co.  (Cal.)  40 
L.  R.  A.  850 ;  Harman  &  Crockett  v.  Norfolk  & 
W.  R.  Co.  (Va.)  44  L.  R.  A.  289 ;  and  Ullman 
V.  Chicago  &  N.  W.  R.  Co.  (Wis.)  56  L.  R.  A. 
246. 
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Ins.  Co.  V.  Memphis  d  C.  R.  Co.  72  N,  Y.  90, 
28  Am.  Rep.  113;  Hill  v.  8yracuse,  B.  d  N. 
Y.  R.  Co.  78  N.  Y.  351,  29  Am.  Rep.  163. 

A  loss  occasioned  by  a  neglect  or  viola- 
tion of  the  carrier's  duty,  on  proper  notice, 
to  stop  goods  in  transit,  is  incidental  to  the 
transportation,  and  covered  by  tbe  shipping 
contract. 

Rubens  v.  Ludgate  Hill  88.  Co.  48  N.  Y. 
S.  R.  732,  20  N.  Y.  Supp.  481;  Magnin  v. 
Dinsmore,  62  N.  Y.  35,  20  Am.  Rep.  442. 

No  presumption  of  negligence  arises  from 
the  mere  fact  that  the  goods  were  not 
stopped  in  transit  after  notice. 

5  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  356.. 
357. 

Afr.  Jaliufl  J.  Frank,  for  respondents: 

Defendant  was  a  common  carrier  and  as 
such  bound  to  respect  plaintiffs'  notice  to 
stop  in  transit. 

Bank  of  Kentucky  v.  Adams  Exp.  Co.  93 
U.  S.  174,  23  L.  ed.  872;  Benjamin,  Sales, 
Corbin's  ed.  §  1231;  2  Kent,  Com.  542;  2 
Schouler,  Pers.  Prop.  S  565. 

Tbe  defendant  was  under  the  additional 
obligation  to  stop  and  return  tbe  merchan- 
dise, arising  out  of  its  express  agreement 
so  to  do. 

Bloomtngdale  v.  Memphis  d  C.  R.  Co.  6 
Lea,  618. 

The  transaction  in  question  is  not  gov- 
erned by  the  shipping  receipt. 

Cowpania  de  Navigadon  v.  Brauer,  IGS 
U.  S.  104,  42  L.  ed.  398,  8  Sup.  Gt.  Rep.  12 ; 
Kenney  v.  New  York  C.  d  H.  R.  R.  Co.  125 
N.  Y.  425,  26  N.  E.  626;  Wheeler  v.  Oceanic 
Steam' Nav.  Co.  125  N.  Y.  161,  26  N.  E. 
248;  Bermel  v.  New  York,  N.  H.  d  H.  R. 
Co.  62  App.  Div.  394,  70  N.  Y.  Supp.  804. 

Assuming  that  the  shipping  receipt  ap- 
plies to  defendant's  duty  to  stop  in  transit, 
as  an  incident  to  the  contract  of  carriage, 
its  limiting  clauses  do  not  exempt  the  de-^ 
fendant  froni  liability  in  this  action. 

Stipulations  of  this  character  will  not 
bind  the  shipper  unless  he  is  shown,  or  un- 
der the  circumstances  of  the  case  must  be 
presumed,  to  have  had  knowledge  or  notice 
of  their  terms. 

Springer  v.  Westcott,  166  N.  Y.  117,  59 
N.  E.  693. 

The  presumption  of  knowledge  or  notice 
cannot  arise  in  this  case.  The  form  of  the 
instrument  is  such  as  to  shut  out  the  pre- 
sumption that  the  shippers  regarded  it  as  a 
contract. 

Chrand  v.  Livingston,  4  App.  Div.  589,  38 
N.  Y.  Supp.  490. 

No  consideration  is  shown  for  the  alleged 
exemption  from,  or  limitation  of,  liability. 

Vanderbilt  v.  Schreyer,  91  N.  Y.  392; 
Seybolt  v.  New  York,  L.  E.  d  W.  R.  Co.  95 
N.  Y.  562,  47  Am.  Rep.  75. 

The  defendant  was  guilty  of  gross  negli- 
gence. 

2  Redfield,  Leading  Am.  Ry.  Cas.  392; 
Wheeler  v.  Ocea/nic  Steam  Nav.  Co.  125  N. 
Y.  155,  26  N.  E.  248;  Canfield  v.  Baltimore 
d  O.  R.  Co.  93  N.  Y.  532,  45  Am.  Rep.  268; 
Pearce  v.  Lang  fit,  101  Pa.  511,  47  Am.  Rep. 
737;  Rice  v.  Montgomery,  4  Biss.  75,  Fed. 
Cas.  No.  11,753;  Bumell  y.  New  York  0.  B. 
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Co.  45  N.  Y.  184,  6  Am.  Rep.  61 ;  Rathhone 
V.  New  York  C.  d  H,  22.  R.  Co.  140  N.  Y.  48, 
35  N.  E.  418. 

Gray,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiffs  on  March  31,  1897,  sold  to 
Goldsmith  &  Co.,  in  Dallas,  Texas,  certain 
silk  goods,  and  delivered  them  to  the  Adams 
Express  Company  for  carriage  to  the  buy- 
ers. They  received  a  bill  of  lading  from  the 
express  company,  which,  among  other 
things,  provided  that  it  should  not  be  liable 
for  loss  or  damage  "from  any  cause  what- 
ever unless  in  eveiy  case  the  same  be  proved 
to  have  occurred  from  the  fraud  or  gross 
negligence  of  said  express  company  or  their 
servants ;  nor,  in  any  event,  shall  the  holder 
thereof  demand  beyond  the  sum  of  $50,  at 
which  the  above  property  forwarded  is  here- 
by valued,  unless  otherwise  herein  expressed, 
or  unless  specially  insured  by  them,  and  so 
specified  in  this  receipt."  There  was  no  in- 
buranee  for  special  value,  and  upon  the  bill 
of  lading  were  stamped  the  words,  ''Value 
asked  and  not  given."  The  plaintiffs,  learn- 
ing that  Goldsmith  &  Co.  were  insolvent,  on 
April  1st  sent  to  the  office  of  the  express 
company  and  demanded  that  it  stop  the 
goods  in  transit.  The  express  company's 
agent  agreed  to  do  so,  after  ascertaining 
that  it  could  be  done,  if  the  plaintiffs  would 
pay  for  a  telegram.  They  assented,  and  the 
telegram  was  at  once  made  out  by  the  agent 
and  sent  to  the  agent  at  Dallas,  where  it 
was  received.  For  some  reason  the  mer- 
chandise was  nevertheless  delivered  to  the 
buyers,  and  the  goods  were  never  returned 
by  them  to  the  plaintiffs,  except  a  small 
part,  of  the  value  of  $37.41.  Thereupon  the 
plaintiffs  commenced  this  action  to  recover 
damages  of  the  defendant,  to  the  extent  of 
the  vsdue  of  the  goods,  by  reason  of  its  fail- 
ure and  neglect  to  obey  the  directions  of  the 
plaintiffs  and  to  return  the  goods.  At  the 
conclusion  of  the  trial  both  parties  moved 
for  the  direction  of  a  verdict,  whereupon 
the  court  directed  a  verdict  for  the  plain- 
tiffs, and  the  judgment  upon  that  verdict 
has  been  affirmed. 

As  the  case  comes  here,  all  the  facts  must 
be  regarded  as  having  been  determined  in 
the  plaintiffs'  favor,  inasmuch  as  there  was 
no  request  made  for  the  submission  of  any 
questions  of  fact  to  the  jury,  and  there  was 
sufficient  evidence  to  support  the  decision 
of  the  trial  judge  in  directing  the  verdict. 
Therefore  the  question  upon  this  appeal  is 
one  which  relates  to  the  measure  of  the  lia- 
bility of  the  defendant.  On  the  one  hand, 
it  is  claimed  for  the  appellant  that  that  lia- 
bility is  necessarily  limited  by  the  terms  of 
the  bill  of  lading  to  a  recovery  of  $50,  while, 
on  the  other  hand,  it  is  insisted  for  the  re- 
spondents that  the  recovery  is  not  so  limited, 
as  the  transaction  was  not  governed  by  the 
bill  of  lading.  The  appellate  division  has 
taken  the  latter  view;  holding,  in  effect, 
that  the  defendant  had  undertaken  to  per- 
form the  duty,  at  the  request  of  the  plain- 
tiffs, of  stopping  the  merchandise  in  transit, 
and,  for  its  neglect  to  use  reasonable  care 
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in  performing  that  duty,  it  is  liable,  to  the 
extent  that  the  plaintiffs  suffered  by  the  loss 
of  their  property.  It  was  the  view  of  the 
learned  court  that  this  undertaking  of  the 
defendant  was  something  apart  from,  and 
independent  of,  the  contract  of  carriage,  as 
expressed  in  the  bill  of  lading. 

I  think  the  judgment  is  right.  The  plain- 
tiffs had  the  right  to  stop  the  goods  in  tran- 
BitUy  by  giving  notice  of  their  claim  to  the 
carrier,  in  whose  possession  the  goods  were, 
actually  or  constructively.  The  notice  need 
not  be  given  to  the  person  in  actual  posses- 
sion of  the  goods  and  may  be  given  to  the 
principal.  In  the  latter  case,  to  be  effec- 
tual, it  must  be  given  at  such  time  and 
under  such  circumstances  that  the  princi- 
pal, by  the  exercise  of  reasonable  care  and 
diligence,  may  communicate  it  to  his  agent 
in  time  to  prevent  a  delivery  of  the  goods 
to  the  buyer.  The  defendant  was,  as  for- 
warder, a  principal,  to  whom  notice  was 
properly  given.  The  rule  appears  to  be  set- 
tled upon  authority.  See  Benjamin,  Sales, 
p.  180,  where  the  authorities  are  collated. 
The  appellant  does  not  dispute  the  rule  with 
respect  to  the  right  of  stoppage  in  transitu, 
but  contends  that  the  limitation  in  the  bill 
of  lading  defining  the  liability  of  the  car- 
rier by  the  agreed  value  of  the  goods  con- 
trols, in  all  events.  As  the  case  comes  to 
us,  tl.c  neglect  of  duty  or  the  wrongful  con- 
duct jf  the  defendant  in  delivering  the  goods 
after  the  notice  must  be  regarded  as  estab- 
lished. The  action,  therefore,  is  actually 
founded  on  the  tortious  act  of  the  defend- 
ant, and  not  on  its  contract  of  carriage. 
The  exercise  of  the  right  of  stoppage  in 
trwnaitu  by  the  plaintiffs  put  an  end  to  the 
contract  of  carriage,  and  revested  the  pos- 
session of  the  property  in  them.  They  are 
to  be  regarded  as  having  retaken  the  goods. 
Liit  v.  Cowley,  7  Taunt.  169,  23  English 
Ruling  Cases,  p.  411;  Cross  v.  O'Donnell,  44 
N.  Y  661,  665,  4  Am.  Rep.  721;  Pennsyl- 
vania R.  Co.  V.  American  Oil  Works,  126 
Pa.  485,  493,  17  Atl.  671;  Reynolds  v.  Bos- 
ton d  M.  R.  Co.  43  N.  H.  580.  592;  Jones  v. 
Earl,  37  Cal.  630,  99  Am.  Dec.  338.  The 
relation  of  the  parties  changed.  The  de- 
fendant, from  the  time  it  was  notified,  and 
directed  its  agent  not  to  deliver  the  goods 
to  the  buyers,  in  legal  contemplation,  held 
the  plaintiffs'  property  as  their  bailee. 
When,  through  the  disobedience  or  neglect 
of  its  agent  or  servant,  the  goods  were  de- 
livered to  the  buyers,  the  defendant  became 
liable  for  their  then  value  to  the  plaintiffs, 
not  upon  contract,  but  in  tort.  As  it  was 
said  in  a  case  quite  similar  in  its  facts, 
though  not  involving  the  same  legal  ques- 
tion, by  Lord  Chief  Justice  Cockburn  ( Pon^ 
tifex  V.  Midland  iJ.  Co.  L.  R,  3  Q.  B.  Div. 
23),  "the  contract  of  the  defendants  was 
to  carry  and  deliver.  But  under  the  cir- 
cimistances  which  arose,  the  law  gave  the 
plaintiff  the  right  to  put  an  end  to  that  con- 
tract and  to  demand  back  the  possession  of 
the  goods,  and  he  did  so.  From  that  time 
the  retention  of  the  goods  and  the  dealing 
with  them  by  the  defendants  became  tor- 
tious."    If  the  carrier  delivers  the  goods  to 
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the  purchaser  after  notice  not  to  do  so,  it  is 
liable  in  trover  to  the  seller.  Litt  v.  Coto- 
ley,  7  Taunt.  169,  23  English  Ruling  Cases, 
p.  411.  The  bill  of  lading,  however  broad 
its  language  with  respect  to  the  value  of 
the  goods,  which  the  holder  might  demand, 
must  be  read  with  reference  to  its  purpose. 
It  related  to  the  undertaking  to  cariy  and 
forward  the  goods  to  the  consignees,  and  to 
the  incidents  attendant  upon  its  execution. 
The  price  paid  for  the  carriage  by  the  ship- 
pers was  fixed  by  the  reduced  valution  of 
the  goods.  Upon  the  stoppage  in  transitu^ 
the  defendant  held  the  goods  as  the  plain- 
tiffs', and  the  law  created  a  new  relation, 
to  which  the  bill  of  lading  had  no  reference. 
The  goods  were  to  be  returned  to  the  plain- 
tiffs. We  must  assume  that  it  was  pos- 
sible for  the  defendant  to  do  so,  and  its  fail- 
ure or  neglect  was  wrongful,  and  created  a 
liability  altogether  different  from  that 
which  was  intended  to  be  governed  by  the 
bill  of  lading. 

For  these  reasons,  I  think  the  judgment 
appealed  from  should  he  affirmed,  with  costs. 

CBrien,  Martin,  Vann,  and  Werner, 
JJ.,  concur. 

Gnllen,  J.,  concurring: 

I  concur  in  the  result  on  the  cround  that 
the  trial  court  might,  on  the  evidence,  have 
found  that  the  plaintiffs  were  not  notified 
at  the  time  of  shipment  of  the  conditions 
and  limitations  prescribed  in  the  receipt,  nor 
asked  the  value  of  the  goods.  Springer  v. 
Wesicott,  166  N.  Y.  117,  59  N.  E.  693.  I 
dissent,  however,  from  the  view  that  the  pro> 
vision  of  the  receipt  limiting  the  liability 
of  the  carrier  to  the  sum  of  $50  unless  the 
value  of  the  goods  is  declared  does  not  ap- 
ply to  a  claim  of  the  character  of  that  now 
before  us.  This  condition  is  not  similar  to 
those  often  found  in  contracts  for  shipment, 
by  which  it  is  sought  to  relieve  the  carrier 
from  the  oonsequences  of  its  own  negligence 
and  fault, — ^provisions  which  the  courts  so 
strictly  construe  against  the  carrier,  and 
the  effects  of  which  they  are  so  astute  to 
avoid,  that  it  may  be  doubted  whether  it 
would  not  be  better,  even  for  the  carrier, 
were  they  held  void  as  against  public  policy, 
which  is  the  law  in  many  jurisdictions.  The 
limitation  under  consideration  is  fair  and 
reasonable.  Not  only  is  the  compensation 
for  carriage  based  on  the  value  of  the  goods, 
bat  the  care  and  attention  given  by  the  car- 
rier and  his  servants  is  necessarily  influ- 
enced and  affected  by  the  knowledge  that 
the  goods  are  of  great  or  of  little  value. 
Concealment  of  value,  though  without  any 
improper  motive,  on  the  part  of  the  ship- 
per, is  therefore  considered  an  imposition 
on  the  carrier,  and  relieves  the  latter  from 
liability  in  excess  of  the  stipulated  amount, 
"unless  something  more  in  its  conduct  is 
shown  than  negligence  to  carry  safely  and 
to  deliver  promptly."  Magninv.Dinsmore, 
62  N.  Y.  36,  20  Am.  Rep.  442.  Contracts 
of  this  character  should  be  upheld  and  con- 
strued as  fairly  as  other  contracts.  Hart 
V.  Penneylvania  R.  Co.  112  U.  S.  331,  28  L. 
ed.  717,  6  Sup.  a.  Rep.  151. 
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Ihe  action  is  for  neeligence.  Defend- 
ant's line  did  not  extend  to  Dallas,  but 
ended  at  Kansas  City,  and  the  delivery  com- 
plained of  was  made  by  the  connecting  com- 
pany. Therefore  there  was  in  fact  no  con- 
version hj  the  defendant,  but  its  fault  lay 
in  its  failure  to  promptly  notify  the  con- 
necting carrier.  The  action  was  therefore 
necessarily  brought  in  its  present  form,  and 
not  for  conversion.  The  right  of  stoppage 
in  transitu,  as  the  term  indicates,  springs 
out  of  the  contract  of  transportation.  It 
exists  only  where  the  possession  is  in  a  per- 
son employed  to  forward  or  transport  the 
property  to  its  destination,  and  it  ends  with 
delivery  at  the  termination  of  the  transit. 
Harris  v.  Pratt,  17  N.  Y.  249.  The  right 
of  the  shipper  to  stop  the  delivery  is  abso- 
lute, "and  the  carrier  is  bound  to  obey,  leav- 
ing the  justification  of  the  stoppage  with 
the  seller  as  concerns  the  sale  parties,  since 
the  due  exercise  of  this  right  is  at  the  sell- 
er's, and  not  the  carrier's,  peril."  Schou- 
ler,  Pers.  Prop.  S  565.  The  right  of  stop- 
page in  transitu  is  therefore  a  necessary  in- 
cident of  the  contract  of  carriage,  and 
though  it  may  be  that  after  notice  of  its 
exercise  the  strict  liability  of  the  carrier 
ceases,  and  it  thereafter  becomes  responsi- 
ble only  as  a  warehouseman,  which  is  the 
case  where  the  consignee  fails  to  accept  the 
goods,  still  the  relation  of  warehouseman 
is  contractual,  and  in  either  case  the  car- 
rier assumes  that  relation  solely  by  the  vir- 
tue of  its  original  contract  of  carriage.  In 
other  words,  when  a  carrier  contracts  to 
carry,  it  also  contracts  to  stop  the  goods, 
or  to  hold  them  as  a  warehouseman,  in  cer- 
tain contingencies;  and  there  is  no  reason 
why  the  limitation  of  its  liability  for  the 
value  of  the  goods  should  not  equally  apply 
to  all  the  responsibilities  it  assumes  under 
the  contract,  whether  of  one  kind  or  another. 
The  only  point  decided  in  Pontifex  v.  Mid- 
land R.  Co.  L.  R.  3  Q.  B.  Div.  23,  was  that 
an  action  against  a  carrier  for  his  failure 
to  stop  the  goods  in  accordance  with  direc- 
tions from  the  shipper  was  in  tort,  not  on 
contract.  I  do  not  see  how  that  doctrine  is 
material  to  the  question  under  discussion. 
It  is  sufficient,  however,  to  say  that  an  ac- 
tion against  a  carrier,  even  for  breach  of  its 
contract  of  carriage,  may  be  brought  indif- 
ferently on  the  contract  or  in  tort.  Catlin 
V.  Adirondack  Co.  11  Abb.  N.  C.  377. 

The  judgment  should  be  affirmed,  with 
costs. 

Parker,  Ch.  J.,  concurs  with  Cnllen,  J. 


De  Frees  CRITTEN  et  al,  Respts., 

V, 

CHEMICAL     NATIONAL     BANK,     Appt. 

(171  N.  T.  219.) 
1.     To   relieve    itself   from   liability   to 


NOTB. — As  to  liability  of  bank  to  depositors 

for  payment  of  altered  or  raised  checks,  see  also 

cases  in  note  to  Atlanta  Nat.  Bank  v.  Burke 

(Qa.)  2  L.  R.  A.  96. 

As  to  duty  of  depositor  in  respect  to  forged 
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malce  sood  fhe  amounts  which  it  has 
paid  on  raised  checks,  a  bank  must  afflrma- 
tiTely  establish  negligence  on  the  part  of  the 
drawer  which  facilitated  the  commission,  of 
the  fraud. 

2.  The  dra^rer  of  a  cbeck  is  not  bound 
to  prepare  it  so  that  no  one  else  can  suc- 
cessfully tamper  with  it,  to  charge  the  bank 
with  the  loss  in  case  it  pays  it  after  its 
amount  has  been  fraudulently  raised. 

8.  IVhetber  or  not  tbe  dra^v^er  of  a 
cbeck  'was  nesllarent  in  signing  It  in  the 
condition  in  which  it  was  prepared  is  a  ques- 
tion of  fact  to  be  determined  largely  by  an 
inspection  of  the  check  itself. 

4.  A  depositor  ovres  tbe  bank  tbe  duty 
to  exercise  reasonable  care  to  verify  the 
Touchers  returned  by  the  bank  on  balancing 
the  account  by  the  record  of  Issued  checks, 
If  he  has  kept  one. 

5.  By  fallins  to  discover  forgeries 
among  the  Touchers  returned  by  the  bank  on 
balancing  the  depositor's  account,  and  to 
notify  the  bank  thereof,  the  depositor  does 
not  adopt  the  checks  as  genuine,  ratify  their 
payment,  or  estop  himself  from  asserting 
that  they  are  forgeries. 

6.  A  depositor  Trbo,  by  nesllsence  in 
falling  to  detect  forgeries  among  the 
vouchers  returned  by  the  bank,  and  give  the 
bank  notice  thereof,  causes  loss  to  the  bank, 
either  by  enabling  the  forger  to  repeat  his 
fraud,  or  by  depriving  the  bank  of  an  op- 
portunity to  obtain  restitution,  will  be  re- 
sponsible for  the  damage  caused  by  his  de- 
fault. 

7.  The  dra^rer  of  a  check  owes  no 
duty  to  detect  a  fraudulent  alteration  of  it, 
to  a  bank  In  which  it  Is  deposited  for  collec- 
tion, and  to  which  the  proceeds  are  paid  by 
the  drawee. 

8.  Tbe  knowledge  of  the  clerk  of  a 
bank  depositor  that  he  has  made  fraudu- 
lent alterations  for  his  own  benefit  in  checks 
drawn  by  his  employer  is  not  to  be  imputed 
to  the  latter. 

O.  A  depositor  who  delegates  to  bis 
clerk  tbe  v-erlflcatlon  of  canceled 
checks  returned  as  vouchers  by  the  bank  is 
chargeable  with  notice  of  fraudulent  altera- 
tions which  a  mere  comparison  of  the  vouch- 
ers with  the  stubs  in  the  check  book  would 
have  disclosed,  as  that  the  name  of  the  payee 
had  been  erased  and  the  word  "cash"  sub- 
stituted therefor,  although  the  clerk  him- 
self made  the  alteration. 

10.  A  bank  which  pays  to  a  clerk  of 
the  dra^ver  a  plainly  altered  check 
without  requiring  an  explanation  of  the  al- 
teration from  his  employer  cannot  throw 
the  loss  occasioned  by  subsequent  payment  of 
a  series  of  such  checks  upon  the  employer, 
on  the  ground  that  he  negligently  failod  to 
detect  the  frauds  when  the  vouchers  were 
returned  to  him. 

11.  An  action  on  contract  to  recover 
a  balance  from  a  banker  Is  not  con- 
verted into  an  action  In  tort  by  a  reply  set- 
ting up  defendant's  negligence  to  defeat  a  de- 
fense that  the  money  was  paid  out  accord- 


ing to  what  the  bank  believed  to  be  plalntiir» 
directions. 


(Vann  and  Martin,  JJ.,  disaent,} 
(May  13.  1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  First  Department,  affirming  a 
judgment  entered  in  the  office  of  the  Cleric 
of  New  York  County  upon  a  report  of  a  ref- 
eree in  favor  of  plaintiffs  in  an  action 
brought  to  recover  deposits  made  with  de- 
fendant.   Reversed  upon  condition. 

Tbe  facts  are  stat^  in  the  opinion. 

Messrs.  George  H.  Teaman  and 
George  C.  Kobbe,  for  appellant: 

The  drawer  is  bound  for  the  whole 
amount  if  his  own  negligence  has  facilitated 
or  invited  the  fraud  done  by  raising  the 
check. 

5  Am.  &,  Eng.  Enc.  Law,  2d  ed.  p.  1075; 
Bank  of  Commerce  v.  Union  Bank,  3  N.  Y. 
230;  2  Dan.  Neg.  Inst.  2d  ed.  §  1059,  p. 
608;  Ooddard  v.  Merchants'  Bank,  4  N.  Y. 
147;  Land  Title  d  T.  Co.  v.  Northwestern 
Nat.  Bank,  190  Pa.  230,  50  L.  R.  A.  75,  46 
Atl.  420;  Iron  City  Nat.  Bank  v.  Ft.  Pitt 
Nat.  Bank,  169  Pa.  47,  23  L.  R.  A.  615. 
28  Atl.  195. 

The  bank  is  not  responsible  if  the  deposi- 
tor has  been  negligent  in  examining  his  ac- 
counts and  vouchers. 

Myers  v.  Southioestem  Nat.  Bank,  193  Pa. 
1,  44  Atl.  280;  Leather  Mfrs.  Nat.  Bank  v. 
Morgan,  117  U.  S.  96,  29  L.  ed.  811,  6  Sup. 
Ct.  Rep..  657;  Crawford  v.  West  Side  Bank, 
100  N.  Y.  60,  53  Am.  Rep.  152,  2  N.  E.  881 ; 
Weinstein  v.  National  Bank,  69  Tex.  38.  6 
S.  W.  171;  Dc  Feriet  v.  Bank  of  Amenca, 
23  La.  Ann.  310,  8  Am.  Rep.  597;  Dana  v. 
National  Bank,  132  Mass.  156;  First  Nat. 
Bank  v.  Allen,  100  Ala.  476,  27  L.  R,  A. 
426,  14  So.  335;  August  v.  Fourth  Nat. 
Bank,  16  N.  Y.  S.  R.  956,  1  N.  Y.  Supp.  139. 

Messrs.  A.  J.  Simpson  and  Benjamin 
N.  Cardoso,  for  respondents: 

As  between  the  bank  and  its  depositor, 
the  bank's  liability  is  the  same  whether  the 
forgery  relates  to  the  signature  of  the  de- 
positor, or  to  the  signature  of  the  payee,  or 
to  the  body  of  the  check. 

Winslow  v.  Everett  Nat.  Bank,  171  Mass. 
534,  51  N.  E.  16;  Crawford  v.  West  Side 
Bank,  100  N.  Y.  50,  53  Am.  Rep.  152.  2 
N.  E.  881;  Citizens*  Nat.  Bank  v.  Importers' 
d  T.  Bank,  119  N.  Y.  200,  23  N.  E.  540. 

Where  the  bank  has  paid  its  moneys  to 
an  innocent  holder  under  mistake  as  to  the 
genuineness  of  the  drawer's  signature  no  re- 
cover}'' can  be  had,  since  the  bank  should 
have  known  its  customer's  signature,  and 
hence  must  be  presumed  to  have  acted  neg- 
ligently. 

Price  y.  Neale,  3  Burr.  1354;  Continental 
Nat.  Bank  v.   Tradesmen's   Nat.   Bank,   36 


checlcs  charged  to  him  by  bank,  see  First  Nat. 
Banlc  V.  Allen  (Ala.)  27  L.  R.  A.  426,  and  note. 
As  to  recovery  by  payor  of  forged  check  of 
money  paid,  see  Iron  City  Nat.  Bank  v.  Ft. 
67  L.  R.  A. 


Pitt  Nat.  Bank  (Pa.)  28  L.  R.  A.  615;  First 
Nat.  Bank  v.  Marahailtown  State  Bank  (Iowa) 
44  L.  R.  A.  131 ;  and  Land  Title  &  T.  Co.  v. 
Northwestern  Nat.  Bank  (Pa.)  50  L.  R.  A.  75. 
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App.  Diy.  113,  S5  N.  Y.  Supp.  546;  Bank 
of  Commerce  y.  Union  Bank,  3  N.  Y.  234. 

There  is  no  such  presumption  of  negli 
genee  where  the  money  was  paid  imder  mis 
take  as  to  the  genuineness  of  the  hody  of 
the  instrument  {Bank  of  Commerce  v. 
Union  Bank,  3  N.  Y.  234),  or  of  an  indorse- 
ment thereon  {Canal  Bank  r.  Bank  of  Al- 
bany, 1  Hill,  287) ;  and  in  such  cases^  un* 
lees  there  is  affirmative  proof  of  negligence, 
a  recovery  may  be  allowed. 

Continental  Nat,  Bank  v.  Tradesmen's 
Nat.  Bank,  36  App.  Div.  112,  55  N.  Y.'Supp. 
645. 

The  bank  would  not  excuse  itself  by  show- 
ing that  the  forgery  defied  detection. 

Clark  T.  National  Shoe  d  Leather  Bank, 
32  App.  Div.  316,  62  N.  Y.  Supp.   1064. 

The  plaintiffs  exercised  due  care  in  issu- 
ing the  checks. 

Crawford  ▼.  West  Side  Bank,  100  N.  Y. 
50,  53  Am.  Rep.  162,  2  N.  £.  881;  Young 
V.  Grote,  4  Bing.  253;  Dan.  Neg.  Inst.  § 
1659;  8oci6t6  OSnSrale  v.  Metropolitan 
Bank,  27  L.  T.  N.  8.  849;  Scholfield  v.  Lon- 
deeborough  [1806]  A.  C.  514  [1894]  2  Q.  B. 
665;  Union  Credit  Bank  v.  Mersey  Docks 
d  Harbor  Board  [1899]  2  Q.  B.  211;  Shejh 
ard  d  M.  Lumber  Co,  v.  Eldridge,  171  Mass. 
516,  41  L.  R.  A.  617,  51  N.  E.  9;  Belknap 
T.  National  Bank,  100  Mass.  380,  97  Am. 
Dec   105. 

The  plaintiffs  were  not  negligent  in  con- 
fiding to  Mr.  Davis  the  examination  of  the 
canceled  vouchers. 

Frank  v.  Chemical  Nat.  Bank,  84  N.  Y. 
209,  38  Am.  Rep.  501;  Welsh  v.  Gernmn 
American  Bank,  73  N.  Y.  424,  29  Am.  Rep. 
175;  Shipman  t.  Bank  of  the  State,  126  N. 
Y.  318,  12  L.  R.  A.  791,  27  N.  E.  371; 
Weisser  ▼.  Deniaon,  10  N.  Y.  68,  61  Am. 
Dec.  731;  Wachsman  v.  Columbia  Bank,  8 
Misc.  280,  28  N.  Y.  Supp.  711;  Clark  v.  Na- 
tional Shoe  d  Leather  Bank,  164  N.  Y.  498, 
58  N.  E.  659,  32  App.  Div.  316,  52  N.  Y. 
Supp.  1064. 

The  doctrine  of  imputed  knowledge  has 
no  application  where  the  agent  is  acting  in 
hostility  to  the  principal,  or  has  turned 
aside  from  his  agency  to  perpetrate  a  fraud. 

B^edict  v.  Amoua,  154  N.  Y.  715,  49  N. 
E.  326;  Henry  v.  Allen,  151  N.  Y.  1,  36  L. 
R.  A.  658,  46  N.  E.  355;  Bienenstok  v.  Am- 
mido^Dn,  155  N.  Y.  47,  49  N.  E.  321 ;  AmeH- 
can  Surety  Co.  v.  Pauly,  170  U.  S.  133,  157, 
42  L,  ed.  977,  986,  18  Sup.  a.  Rep.  652;  2 
Pom.  Eq.  Jur.  §  675;  KettleweU  v.  Watsony 
L.  R.  21  Ch.  Div.  685;  Shipman  v.  Bank  of 
the  State,  126  N.  Y.  318,  12  L.  R.  A.  791, 
27  N.  E.  371;  Welsh  v.  German  American 
Bank,  73  N.  Y.  424,  29  Am.  Rep.  176;  Al- 
len V.  South  Boston  R.  Co.  150  Mass.  200, 
5  L.  R.  A.  716,  22  N.  E.  917. 

If  the  depositor  has  adopted  such  safe- 
guards for  tne  examination  of  the  accounts 
that,  unless  his  agents  are  criminals,  an 
error  will  be  discovered,  he  has  not  been 
negligent. 

Union  Bank  ▼.  Kent,  L.  R.  39  Gh.  Div. 
248;  BamendaU  v.  Bennett,  L.  R.  3  Q.  B. 
Div.  530. 

The  plaintiffs  owed  no  duty  to  the  defend- 
57  L.  R.  A. 


I  ant  to  exercise  reasonable  diligence  in  the 
examination  of  the  canceled  checks. 

Weisser  v.  Denison,  10  N.  Y.  68,  61  Am. 
Dec.  731;  Welsh  v.  German  American  Bank, 
73  N.  Y.  424,  29  Am.  Rep.  175. 

The  defendant  was  guilty  of  negligence 
in  honoring  the  checks;  and  hence  it  is  lia- 
ble even  if  the  plaintiffs  were  negligent  in 
examining  the  vouchers. 

Leather  Mfrs.  Nat.  Bank  v.  Morgan,  117 
U.  S.  112,  29  L.  ed.  817,  6  Sup.  Ct.  Rep. 
657;  Vagliano  Bros.  v.  Bank  of  England, 
L.  R.  23  Q.  B.  Div.  262;  Voorhis  v.  Olm- 
stead,  66  N.  Y.  116;  Continental  Nat.  Bank 
V.  National  Bank,  5  N.  Y.  575. 

For  the  bank  to  continue  to  cash  checks 
for  Davis  after  notice  that  he  had  presented 
a  forged  check,  or  after  its  suspicions  had 
been  aroused  as  to  that  fact,  was  as  plainly 
negligent  as  the  plaintiffs'  continued  em- 
ployment of  Davis  would  have  been  after 
notice  of  his  wrongdoing  had  reached  them. 

Knoa  V.  Eden  Musee  Americain  Co.  148 
N.  Y.  460,  31  L.  R.  A.  779,  42  N.  E.  988. 

If  the  plaintiffs  were  negligent  in  their 
comparison  of  the  vouchers,  the  negligence 
was  not  the  proximate  cause  of  the  payment 
of  the  checks,  and  hence  it  cannot  consti- 
tute a  defense  to  this  action. 

Frank  v.  Chemical  Nat.  Bank,  84  N.  Y. 
209,  38  Am.  Rep.  501 ;  England  v.  Bank  of 
England,  L.  R.  21  Q.  B.  Div.  170;  Bank  of 
Ireland  v.  Evans's  Charities,  5  H.  L.  Cas. 
389;  Sioan  v.  North  British  Australasian 
Co.  2  Hurlst.  &  C.  175;  Know  v.  Eden  Musee 
American  Co.  148  N.  Y.  461,  31  L.  R.  A. 
779,  42  N.  E.  988;  Schmidt  v.  Garfield  Nat. 
Bank,  64  Hun,  306.  19  N.  Y.  Supp.  252; 
People  V.  Bank  of  North  America,  76  N.  Y. 
547. 

Callen,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiffs  kept  a  large  and  active  ac- 
count with  the  defendant,  and  this  action  is 
to  recover  an  alleged  balance  of  a  deposit 
due  to  them  from  the  bank.  The  plaintiffs 
had  in  their  employ  a  clerk  named  Davis. 
It  was  the  duty  of  Davis  to  fill  up  the 
checks  which  it  might  be  necessaiy  for  the 
plaintiffs  to  give  in  the  course  of  business, 
to  make  corresponding  entries  in  the  stubs 
of  the  check  book,  and  present  the  checks 
so  prepared  to  Mr.  Critten,  one  of  the  plain- 
tiffs, for  signature,  together  with  the  bills 
in  payment  of  which  they  were  drawn. 
After  signing  a  check  Critten  would  place  it 
and  the  bill  in  an  envelope  addressed  to  the 
proper  party,  seal  the  envelope,  and  put  it 
in  the  mailing  drawer.  During  the  period 
from  September,  1897,  to  October,  1899,  in 
twenty-four  separate  instances  Davis  ab- 
stracted one  of  the  envelopes  from  the  mail- 
ing drawer,  opened  it,  obliterated  by  acids 
the  name  of  the  payee  and  the  amount  speci- 
fied in  the  check,  then  made  the  check  pay- 
able to  cash  and  raised  its  amount,  in  the 
majority  of  cases,  by  the  sum  of  $100.  He 
would  draw  the  money  on  the  check  so  al- 
tered from  the  defendant  bank,  pay  the  bill 
for  which  the  check  was  drawn  in  cash,  and 
appropriate  the  excess.    On    one    occasion 
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Davis  did  not  collect  the  altered  check  from 
the  defendant,  but  deposited  it  to  his  own 
credit  in  another  bank.  When  a  check  was 
presented  to  Critten  for  signature  the  num- 
ber of  dollars  for  which  it  was  drawn  would 
be  cut  in  the  check  by  a  punching  instru- 
ment. When  Davis  altered  a  check  he  would 
punch  a  new  figure  in  front  of  those  already 
appearing  in  tihe  check.  The  checks  so  al- 
tered by  Davis  were  charged  to  the  account 
of  the  plaintiffs,  which  was  balanced  every 
two  months,  and  the  vouchers  returned  to 
them  from  the  bank.  To  Davis  himself  the 
plaintiffs,  as  a  rule,  intrusted  the  verifica- 
tion of  the  bank  balance.  This  work  having 
in  the  absence  of  Davis  been  committed  to 
another  person,  the  forgeries  were  discov- 
ered and  Davis  was  arrested  and  punished. 
It  is  the  amount  of  these  forged  checks, 
over  and  above  the  sums  for  which  they 
were  originally  drawn,  that  this  action  is 
brought  to  recover.  The  defendant  pleaded 
payment,  and  charged  negligence  on  plain- 
tiffs* part,  both  in  the  manner  in  which  the 
checks  \^•e^e  drawn  and  in  the  failure  to 
discover  the  forgeries  when  the  pass  book 
was  balanced  and  the  vouchers  surrendered. 
On  the  trial  the  alteration  of  the  checks  by 
Davis  was  established  beyond  contradiction, 
and  the  substantial  issue  litigated  was  that 
of  the  plaintiffs*  neorligcnce.  The  referee 
rendered  a  short  decision  in  favor  of  the 
plaintiffs,  in  which  he  states  as  the  ground 
of  his  decision  that  the  plaintiffs  were  not 
negligent  either  in  sijpiing  the  checks  as 
drawn  by  Davis  or  in  failing  to  discover  the 
forgeries  at  an  earlier  date  than  that  at 
which  they  were  made  known  to  them. 

The  relation  existing  between  a  bank  and 
a  depositor  being-  that  of  debtor  and  cred- 
itor, the  bank  can  justify  a  payment  on  the 
depositor's  account  only  upon  the  actual  di- 
rection of  the  depositor.  "The  questions 
arising  on  such  paper  [checks]  between 
drawee  and  drawer,  however,  always  relate 
to  what  the  one  has  authorized  the  other  to 
do.  They  are  not  questions  of  negligence  or 
of  liability  of  parties  upon  commercial  pa- 


per, but  are  those  of  authority  solely. 
The  question  of  negligence  cannot  ari 
less  tne  depositor  has  in  drawing  his  check 


left  blanks  unfilled,  or  by  some  affirmative 
act  of  negligence  has  facilitated  the  com- 
mission of  a  fraud  by  those  into  whose 
hands  the  check  may  come."  Crawford  v. 
We8t  Side  Bank,  100  N.  Y.  50,  63  Am.  Rep. 
152,  2  N.  E.  881.  Therefore,  when  the 
fraudulent  alteration  of  the  checks  was 
proved,  the  liability  of  the  bank  for  their 
amount  was  made  out,  and  it  was  incumbent 
upon  the  defendant  to  establish  affirmatively 
negligence  on  the  plaintiffs*  part  to  relieve 
it  from  the  consequences  of  its  fault  or  mis- 
fortune in  paying  forged  orders.  Now, 
while  the  drawer  of  a  check  may  be  liable 
where  he  draws  the  instrument  in  such  an 
incomplete  state  as  to  facilitate  or  invite 
fraudulent  alterations,  it  is  not  the  law  that 
he  is  bound  so  to  prepare  the  check  that 
nobody  else  can  successfully  tamper  with 
it.  SociStS  Oin6rale  v.  Metropolita/n  Bankj 
27  L.  T.  N.  S.  849;  Belknap  v.  National 
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Bank,  100  Mass.  380,  07  Am.  Dee.  105.  In 
the  present  case  the  fraudulent  alteration 
of  the  checks  was  not  merely  in  the  perfo- 
ration of  the  additional  figure,  but  in  the 
obliteration  of  the  written  name  of  Uie 
payee  and  the  substitution  therefor  of  the 
word  "Gash."  Against  this  latter  change  of 
the  instrument  the  plaintiffs  could  not  have 
been  expected  to  guard,  and  without  that 
alteration  it  would  have  no  way  profited  the 
criminal  to  raise  the  amount.  Aparty  how- 
ever, from  that  consideration,  the  question 
was  clearly  one  of  fact  to  be  determined 
largely  by  an  inspection  of  the  checks  them- 
selves. They  are  not  produced  before  us, 
and  we  cannot  say  that  the  finding  of  the 
referee,  that  the  plaintiffs  were  guilty  of  no 
negligence  in  signing  them  in  the  condition 
in  which  they  were  presented  for  signature, 
was  without  sufficient  evidence  for  its  sup- 
port. 

We  are  now  brought  to  the  consideration 
of  the  finding  of  the  referee  that  the  plain- 
tiffs were  not  guilty  of  negligence  in  failing 
to  discover  the  forgeries  after  the  return  of 
the  checks  and  the  balancing  of  the  account 
in  the  pass  book.  Preliminarily  we  must 
determine  what  duty  the  depositor  owes  to 
his  bank  by  way  of  examination  and  verifi- 
cation of  bis  checks  and  account,  for  the 
learned  coimsel  for  the  respondents  asserts 
that  no  such  duty  in  reality  exists.  This 
contention  is  principally  based  on  the  au- 
thority of  Weisser  v.  DenUon,  10  N.  Y.  68, 
61  Am.  Dec.  731.  In  that  case  a  depositor 
sued  his  bank  for  the  amount  of  certain 
checks  to  which  his  signature  was  forged  by 
his  clerk.  His  pass  book  was  balanced  and 
vouchers  returned  at  intervals  as  in  the 
present  case.  At  the  trial  he  recovered  a 
verdict  for  the  full  amount  of  the  forgeries. 
On  appeal  the  general  term  of  the  superior 
court  ordered  a  reversal  of  the  judgment 
unless  the  plaintiff  would  reduce  his  recov- 
ery to  the  amoimt  paid  cm  the  forged  checks 
prior  to  the  time  when  the  bank  book  was 
first  balanced  and  vouchers  returned.  To 
this  reduction  the  plaintiff  assented,  and,  on 
the  defendant's  appeal,  the  judgment  as 
modified  was  affirmed  by  this  court.  In  the 
opinions  delivered  by  two  distinguished 
judges  the  doctrine  is  asserted  that  the  de- 
positor owes  no  duty  to  the  bank  to  examine 
his  pass  book  or  vouchers  with  the  view  to 
the  detection  of  forgeries,  but  the  decision 
itself  is  not  authority  for  more  than  the 
proposition  that  the  bank  was  not  relieved 
from  liability  for  forged  checks  which  it  had 
paid  before  the  account  was  balanced  by  the 
failure  of  the  depositor  to  subsejquently  dis- 
cover the  forgeries.  As  was  said  by  Judge 
Johnson  as  to  these  checks :  "Whatever  loss 
the  banli  has  sustained,  it  has  suffered  from 
its  own  negligence  or  want  of  skill  in  a  mat- 
ter as  to  which,  in  the  first  instance,  it  and 
it  only  was  bound  to  exercise  skill  and  dili- 
gence. To  this  loss  no  act  of  Weisser  has 
contributed."  The  question  again  canoe  be- 
fore this  court  in  the  case  of  Frank  ▼.  Ohem- 
iml  Nat.  Bank,  84  N.  Y.  209,  38  Am.  Rep. 
501.  That  action  also  was  brought  to  re- 
cover  the    amount   of   a   series    of    checks 
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forged  by  the  depositor's  clerk.  A  recovery 
by  the  plaintiffs  was  upheld,  though  not  on 
the  principle  that  the  depositor  owed  no 
duty  to  his  bank,  but  on  the  around  that 
he  had  discharged  that  duty.  In  the  opin- 
ion there  delivered  Judge  Andrews  said: 
"It  does  not  seem  to  be  unreasonable,  in 
view  of  the  course  of  business  and  the  cus- 
tom of  banks  to  surrender  its  vouchers  on 
the  periodical  writing  up  of  the  accounts  of 
depositors,  to  exact  from  the  latter  some 
attention  to  the  account  when  it  is  made  up, 
or  to  hold  that  the  negligent  omission  of  all 
examination  may,  when  injuiy'has  resulted 
to  the  bank  which  it  would  not  have  suffered 
if  such  examination  had  been  made  and  the 
bank  had  received  timely  notice  of  objec- 
tions, preclude  the  depositor  from  after- 
wards questioning  its  correctness.  But 
where  forged  checks  have  been  paid  and 
charged  in  the  account  and  returned  to  the 
depositor,  he  is  under  no  duty  to  the  bank 
so  to  conduct  the  examination  that  it  will 
necessarily  lead  to  the  discovery  of  the 
fraud.  If  he  examines  the  vouchers  person- 
ally and  is  himself  deceived  by  the  skilful 
character  of  the  forgery,  his  omission  to 
discover  it  will  not  shift  upon  him  the  loss 
which  in  the  first  instance  is  the  loss  of 
the  bank."  In  that  case  the  depositor  com- 
pared the  returned  checks  with  the  stubs 
in  the  check  book,  but  was  deceived  by  the 
fact  that  the  forger  had  abstracted  the 
forged  checks  from  the  package.  In  the  Su- 
preme Court  of  the  United  States  and  in 
several  of  our  sister  states  the  rule  is  set- 
tled that  the  depositor  owes  his  bank  the 
duty  of  a  reasonable  verification  of  the  re- 
turned checks.  In  Leather  Mfrs,  Vat.  Bank 
T.  Morgan,  117  U.  S.  96,  29  L.  ed.  811,  6 
Sup.  Ct.  Rep.  657,  it  was  held  that  a  de- 
positor is  bound  personally  or  by  his  agent, 
and  with  due  diligence,  to  examine  the  pass 
book  and  vouchers,  and  to  report  to  the  bank 
without  unreasonable  delay  any  errors 
which  may  have  been  discovered  therein,  and 
that^  if  he  fails  to  do  so  and  the  bank  is 
thereby  misled  to  its  prejudice,  he  cannot 
afterwards  dispute  the  correctness  of  the 
balance  shown  in  the  pass  book.  In  Dana 
V.  'National  Bank,  132  Mass.  156,  the  su- 
preme court  of  Massachusetts  said:  "The 
mistake  was  in  the  payment  of  the  money 
upon  an  altered  check,  believed  to  be  genu- 
ine; it  was  not  for  the  advantage  of  the 
defendant,  and  its  condition  was  changed  by 
it.  It  was  in  the  course  of  dealings  between 
the  parties  in  relation  to  which  each  owed 
duties  to  the  other.  •  .  .  The  plaintiffs 
[depositors]  owed  to  the  defendant  [bank] 
the  duty  of  exercising  due  diligence  to  give 
it  information  that  the  payment  was  unau- 
thorized; and  this  included,  not  only  due 
diligence  in  giving  notice  after  knowledge  of 
the  forgery,  but  also  due  diligence  in  dis- 
covering it."  In  Myers  v.  Southtoestem 
Vat.  Bank,  193  Pa.  1,  44  Atl.  280,  it  was 
held  that  the  bank  was  entitled  to  have  the 
▼ouchers  which  it  surrendered  with  the  pass 
book  examined  and,  if  rejected,  returned 
within  a  reasonable  time,  and  that  if  this 
was  not  done  because  of  the  depositor's  f ail- 
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ure  to  perform  his  duty  in  that  regard  he 
should  not  be  permitted  to  recover.  The 
same  rule  of  law  obtains  in  Louisiana  {De 
Feriet  v.  Bank  of  America,  23  La.  Ann.  310, 
8  Am.  Rep.  697),  in  Texas  (Weinstein  v. 
National  Bank,  69  Tex.  38,  6  S.  W.  171), 
and  in  Alabama  {First  Nat,  Bank  v.  Allen, 
100  Ala.  476,  27  L.  R.  A.  426,  14  So.  336). 
The  course  of  dealings  between  banks  and 
their  depositors  is  well  known  and  is  con- 
sidered at  length  in  the  three  cases  first 
cited  from  other  jurisdictions.  The  methodf 
of  depositors  in  drawing  checks  on  their  ac- 
coimts  have  become  much  more  uniform 
than  at  the  time  of  the  decision  in  Weisser 
V.  Denison,  10  N.  Y.  68,  61  Am.  Dec.  731. 
The  practice  of  taking  checks  from  check 
books  and  entering  on  the  stubs  left  in  the 
book  the  date,  amount,  and  name  of  the 
payee  of  the  check  issued  has  become  gen- 
eral, not  only  with  large  commercial  houses, 
but  with  almost  all  classes  of  depositors  in 
banks.  The  skill  of  the  criminal  has  kept 
pace  with  the  advance  in  honest  arts,  and 
a  forgery  may  be  made  so  skilfully  as  to 
deceive,  not  only  the  bank,  but  the  drawer 
of  the  check,  as  to  the  genuineness  of  his 
own  signature.  But  when  a  depositor  has 
in  his  possession  a  record  of  the  checks  he 
has  given,  with  dates,  payees,  and  amounts, 
a  comparison  of  the  returned  checks  with 
that  record  will  necessarily  expose  forgeries 
or  alterations.  It  is  true  that  it  will  give 
no  information  as  to  the  genuine  character 
of  the  indorsements,  and  because  the  de- 
positor has  no  greater  knowledge  on  that 
subject  than  the  bank,  it  owes  the  bank  no 
duty  in  regard  thereto.  Welsh  v.  Oerman 
American  Bank,  73  N.  Y.  424,  29  Am.  Rep. 
176;  Shipman  v.  Bank  of  the  State,  126  N. 
Y.  318,  12  L.  R.  A.  791,  27  N.  E.  371.  It 
is  also  true  that  verification  of  the  returned 
checks  would  not  prevent  a  loss  by  the  bank 
in  the  case  of  the  payment  of  a  single  forged 
check,  and  probably  not  in  many  cases  en- 
able the  bank  to  obtain  a  restitution  of  its 
lost  money.  It  would,  however,  prevent  the 
successful  commission  of  continuous  frauds 
by  exposing  the  first  forgeries.  _  That  this 
is  a  numerous  class  of  frauds  is  apparent 
from  the  number  of  cases  which  we  have 
cited,  in  all  of  which  the  forgery  was  not  a 
single  act,  but  a  series  of  acts  extending 
over  a  considerable  period  of  time,  and  the 
crime  was  committed  by  a  clerk  or  employee 
of  the  depositor.  Considering  that  the  only 
certain  test  of  the  genuineness  of  the  paid 
check  may  be  the  record  made  by  the  de- 
positor of  the  checks  he  has  issued,  it  is  not 
too  much,  in  justice  and  fairness  to  the  bank, 
to  require  of  him,  when  he  has  such  a  rec- 
ord, to  exercise  reasonable  care  to  verify 
the  vouchers  by  that  record. 

While  we  hold  that  this  duty  rests  upon 
the  depositor,  we  are  not  disposed  to  accept 
the  doctrine  asserted  in  some  of  the  cases, 
that,  by  negligence  in  its  discharge  or  by 
failure  to  discover  and  notify  the  bank,  the 
depositor  either  adopts  the  checks  as  genu- 
ine and  ratifies  their  payment  or  estops 
himself  from  asserting  that  they  are  forger- 
ies.   Such  a  doctrine  would  be  in  confiicty 
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not  only  with  the  o|)inions  rendered  in 
Weisser  v.  Denison^  10  N.  Y.  68,  61  Am. 
Dec.  731,  but  wnth  the  decision  there  actu- 
ally made.  That  authority  has  stood  tvr 
nearly  fifty  years,  and  we  would  not  feel 
justified  in  now  overruling  it.  Nor,  if  the 
question  were  an  open  one  in  this  state, 
would  we  deem  the  rule  of  estoppel  or  that 
of  ratification  a  just  one.  If  the  depositor 
has  by  his  negligence  in  failing  to  detect 
forgeries  in  his  checks  and  give  notice  there- 
of caused  loss  to  his  bank,  either  by  enab- 
ling the  forger  to  repeat  his  fraud  or  by  de- 
priving the  bank  of  an  opportunity  to  ob- 
tain restitution,  he  should  be  responsible  for 
the  damage  caused  by  his  default,  but  be- 
yond this  his  liability  should  not  extend. 
In  the  cases  cited  from  the  Supreme  Court 
of  the  United  States,  from  that  of  Massa- 
chusetts and  that  of  Pennsylvania,  it  is  con- 
ceded that,  if  the  bank  has  been  guilty  of 
negligence  in  paying  the  forged  checks,  then 
the  doctrine  of  ratification  and  estoppel  does 
not  apply.  It  seems  to  us  that  the  excep- 
tion is  somewhat  inconsistent  with  the  prin- 
ciple on  which  the  doctrine  rests.  More- 
over, we  see  no  reason  why  the  bank  should 
be  entitled  to  anything  more  than  indemnity 
for  the  loss  the  depositor's  negligence  has 
caused  it.  In  the  present  case  a  check  al- 
tered by  Davis  from  the  sum  of  $22  to  $622 
was  paid  by  the  defendant  to  the  Colonial 
Bank,  in  which  Davis  had  deposited  it. 
Against  that  bank  the  defendant  has  ample 
recourse.  If  it  were  to  be  held  that  the 
plaintiffs  are  estopped  from  denying  the 
genuineness  of  that  check  as  against  the  de- 
fendant, the  latter  could  have  no  claim 
against  the  Colonial  Bank,  nor  is  it  clear 
that  the  plaintiffs  would  have  any  direct 
right  of  action  against  that  bank.  The  Co- 
lonial Bank  took  the  check  solely  on  the  re- 
sponsibility of  Davis.  To  it  the  plaintiffs 
owed  no  duty.  If  the  plaintiffs  and  the  de- 
fendant had  never  settled  their  accounts  the 
Colonial  Bank  could  have  had  no  complaint 
against  .either  party  for  that  cause.  A  rule 
which  might  operate  to  relieve  that  bank 
from  the  liability  it  assumed  when  it  col- 
lected an  altered  check,  merely  because  the 
plaintiffs  failed  in  their  duty,  not  to  it,  but 
to  a  third  party,  should  not  be  upheld.  Nor 
would  it  operate  justly  in  a  case  in  which 
the  bank  had  paid  a  single  forgery  unless 
by  the  depositor's  default  and  delay  the 
bank  had  lost  its  opportunity  to  secure  res- 
titution. This  question  is  well  discussed  by 
the  supreme  court  of  Alabama  in  the  case 
of  First  Nat.  Bank  v.  Allen,  100  Ala.  476, 
27  L.  R.  A.  426,  14  So.  335,  and  we  concur 
in  the  view  expressed  by  that  court"  that  the 
liability  of  the  depositor  for  neglect  of  his 
duty  to  examine  and  verify  his  account  with 
the  bank  is  limited  to  the  damages  sustained 
by  the  bank  in  consequence  of  such  neglect. 
In  the  present  case  Davis  falsified  the  ad- 
ditions or  totals  at  the  foot  of  the  pages 
in  the  check  book.  But  with  a  few  excep- 
tions he  did  not  alter  the  amounts  expressed 
in  the  stubs.  In  no  case  did  he  change  in 
the  stubs  the  name  of  the  payee  of  the 
check.  It  is  clear,  therefore,  that  at  all 
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times  a  comparison  of  the  returned  checks 
with  the  stubs  in  the  check  books  would 
have  exposed  the  alterations  made  in  the 
checks.  Of  course,  the  knowledge  of  the 
forgeries  that  Davis  possessed,  from  the  faet 
that  he  himself  was  the  forger,  was  in  no 
respect  to  be  attributed  to  the  plaintiffs. 
But  we  see  no  reason  why  they  were  not 
chargeable  with  such  information  as  a  oom- 
parison  of  the  checks  with  the  check  book 
would  have  imparted  to  an  innocent  party 
previously  imaware  of  the  forgeries.  The 
plaintiffs*  position  may  be  no  worse  because 
they  intrusted  the  examination  to  Davis  in- 
stead of  to  a  third  person;  but  they  can  be 
no  better  off  on  that  account;  if  they  would 
have  been  chargeable  with  the  negligence  or 
failure  of  another  clerk  in  the  verification 
of  the  accounts,  they  must  be  equally  so  for 
the  default  of  Davis,  so  far  as  the  exam- 
ination itself  would  have  disclosed  the  facts. 
We  think  it  plain,  therefore,  that  the  find- 
ing of  the  referee  that  the  plaintiffs  were 
not  negligent  in  the  examination  of  the 
pass  book  and  vouchers  is  without  evidence 
to  sustain  it,  unless  the  plaintiffs  discharged 
their  duty  to  the  defendant  when  they  com- 
mitted the  examination  to  a  proper  clerk, 
and  were  not  responsible  for  the  manner  in 
which  the  clerk  performed  the  task.  From 
the  language  of  the  report  of  the  learned 
referee  it  would  seem  as  if  this  last  were 
the  theory  on  which  his  decision  proceeded. 
We  do  not  think  it  can  be  sustained,  tf 
any  duty  rested  on  the  plaintiffs,  we  do  not 
see  why  the  ordinary  rule  of  principal  and 
agent  or  master  and  servant,  that  the  prin- 
cipal or  master  is  liable  for  the  fault  of 
his  servant  or  agent  in  the  master's  busi- 
ness, did  not  apply.  This  was  so  held  in 
the  case  of  Leather  Mfra,  Nat.  Bank  v.  Mor- 
gan,  117  U.  S.  96,  29  L.  ed.  811,  6  Sup.  Ct. 
Rep.  657,  and  nothing  to  the  contrary  is  to 
be  found  in  Frank  v.  Chemical  Nat.  Bank, 
84  N.  Y.  209,  38  Am.  Rep.  501.  There  it  is 
said:  "The  alleged  duty,  at  most,  only  re- 
quires the  depositor  to  use  ordinary  care; 
and  if  this  is  exercised,  whether  by  himself 
or  his  agents,  the  bank  cannot  justly  com- 
plain, although  the  forgeries  are  not  dis- 
covered until  it  is  too  late  to  retrieve  its 
position  or  make  reclamation  from  the  for- 
ger." In  that  case,  however,  the  question  of 
the  liability  of  the  principal  for  the  negli- 
gence of  his  clerk  did  not  arise,  for  the 
plaintiff  made  the  examination  personally. 
There  are  exceptions  to  the  general  rule  of 
the  liability  of  the  master  for  his  employee. 
But  this  case  does  not  fall  within  those  ex- 
ceptions, nor  within  the  principle  on  which 
those  exceptions  are  basea. 

These  views  would  render  it  necessary  to 
reverse  the  judgment  appealed  from  except 
for  another  fact  now  to  be  noted.  The  ref- 
eree's report  is  in  the  form  of  a  short  deci- 
sion, and  on  appeal  it  is  to  be  presumed 
that  all  facts  warranted  by  the  evidence  and 
necessary  to  support  the  judgment  have  been 
found.  Amherst  College  v.  Ritch,  161  N. 
Y.  282,  37  L.  R.  A.  305,  46  N.  E.  876;  Bart- 
lett  V.  Goodrich,  163  N.  Y.  421,  47  N.  E. 
794;   Mardcn  v.  Dorthy,  160  N.  Y.  39,  46 


1902. 


Crittbn  y.  Chbhioal  Natiokal  Bank. 


685 


I^  R.  A.  694,  54  N.  E.  726.  The  sixth  in 
sequence  of  these  forgeries  was  a  check  of 
June  20,  1808,  for  $12.49,  altered  to  the  sum 
of  $112.49,  with  the  name  of  the  payee 
erased  and  "Cash"  written  in  the  place 
thereof.  The  teller  of  the  defendant,  who. 
paid  the  check  and  was  a  witness  on  its  be- 
half, testified  that  the  check  showed  on  its 
face  that  the  word  "Cash"  had  been  writ- 
ten in  the  place  for  the  payee's  name  over 
an  erasure;  that  the  number  of  dollars  was 
also  written  over  an  erasure;  that  he  did 
not  like  the  appearance  of  the  check;  and 
that  it  was  in  such  a  mutilated  condition 
when  it  was  presented  to  him  that»  before 
paying  it,  he  required  Davis  to  indorse 
upon  the  check  a  receipt  for  its  amount. 
Tliat  the  defendant  was  grossly  negligent  in 
paying  the  check,  and  has  only  itself  to 
thank  for  that  loss,  is  apparent.  But  the 
-effect  of  that  negligence  did  not  cease  with 
the  payment  of  the  check.  The  referee 
might  well  have  found  that,  had  payment 
-of  the  check  been  refused,  or  had  Davis  been 
required  to  obtain  the  indorsement  or  guar- 
anty of  the  plaintiffs  as  to  its  correctness, 
-the  forgeries  of  Davis  would  have  been  ex- 
posed, and  their  repetition  would  not  have 
•occurred.  That  Davis  was  able  to  success- 
fully continue  from  this  time  to  his  arrest 
a  series  of  forgeries  is  as  fairly  attributa- 
^ble  to  the  folly  of  the  bank  in  paying  to  a 
clerk  a  check  of  his  employers  which  had 
plainly  been  altered,  without  making  in- 
•quiry  as  to  the  reason  or  authority  for  the 
alteration,  as  it  was  to  any  carelessness  of 
the  plaintiffs  in  failing  to  detect  the  altera- 
tion when  the  checks  were  returned  to  them 
-from  the  bank.  Since  we  have  held  that  the 
•question  in  the  case  was  not  one  of  ratifica- 
tion or  estoppel,  but  that  the  liability  of 
the  plaintiffs  to  the  bank  was  solely  for  the 
loss  caused  by  their  negligence,  it  is  a  com- 
plete answer  to  the  defendant's  claim  that 
its  own  negligence  contributed  to  the  loss. 

The  learned  counsel  for  the  appellant  con- 
tends that  the  plaintiffs'  cause  of  action  is 
not  based  on  negligence,  and  that  the  plain- 
tiffs cannot  sue  on  contract  and  recover  in 
tort.  This  claim  is  without  force.  The  ac- 
tion unquestionably  was  brought  on  con- 
tract, but  it  remains  such.  The  plaintiffs 
sue  for  a  debt  to  which  the  defendant  an- 
swers: "We  have  paid  the  money,  true, 
not  according  to  your  direction,  but  in  com- 
pliance with  what  we  believed  to  be  your 
directions,  and  your  negligent  conduct  in 
your  duty  towards  us  led  us  into  that  er- 
ror;" to  which  the  plaintiffs  rejoin:  "Your 
own  negligence  contributed  to  the  loss."  All 
this  may  be  true,  yet  the  plaintiffs  recover, 
not  in  tort,  but  on  contract,  for  the  allega- 
tion of  negligence  on  the  part  of  the  defend- 
ant is  used  only  to  defeat  its  claim  for  re- 
lief on  account  of  the  plaintiffs'  negligence. 

It  follows  that,  imder  the  authority  of 
Weisser  ▼.  Denison,  10  N.  Y.  68,  61  Am. 
Dec.  731,  the  defendant  is  not  entitled  to 
-credit  for  the  two  checks  paid  by  it  before 
the  account  was  balanced  and  vouchers  re- 
turned. For  the  third,  fourth,  and  fifth 
'Checks,  amounting  to  $300,  it  is  entitled  to 
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credit  unless  it  was  guilty  of  negligence  in 
their  payment,  a  fact  which  is  neither  found 
by  the  referee  nor  established  by  the  evi- 
dence. For  the  sixth  check  and  the  subse- 
quent ones  it  is  not  entitled  to  credit  be- 
cause of  its  negligence  in  paying  the  sixth 
check. 

The  judgment  should  he  reversed,  and  a 
new  trial  granted,  costs  to  abide  the  event, 
imless  the  plaintiffs  consent  to  deduct  from 
their  recovery  the  sum  of  $300,  with  inter- 
est from  November  15,  1899,  in  which  case 
the  judgment,  as  modified,  should  be  af- 
firmed without  costs  of  this  appeal  to  either 
party. 

Parker,  6h.  J.,  Haiglit,  and  Werner, 

JJ.,  concur. 

Vann,  J.,  dissenting: 

Whether  the  plaintiffs  exercised  reason- 
able care  in  examining  the  checks  returned 
as  vouchers  by  the  defendant  was  a  ques- 
tion of  fact,  and,  as  they  intrusted  the  work 
to  a  competent  agent  and  took  other  precau- 
tions, there  was  evidence  to  support  the 
finding  in  their  favor  which,  after  affirm- 
ance by  the  appellate  division,  is  conclu- 
sive here.  Amherst  College  v.  Ritch,  151 
N.  Y.  282,  37  L.  B.  A.  306,  46  N.  E.  876. 

In  my  opinion  the  judgment  below  should 
neither  be  reversed  nor  modified,  unless  the 
court  reaches  the  conclusion  that  the  plain- 
tiffs had  constructive  notice  of  what  their 
agent  discovered  in  examining  the  checks. 
The  rule  which  imputes  to  a  principal 
knowledge  acquired  by  his  agent  rests  upon 
the  presumption  that  the  latter  has  dis- 
closed all  the  material  facts  to  the  former. 
This  presumption  does  not  extend  to  a  fact 
which,  if  disclosed,  would  subject  the  agent 
to  a  prosecution  for  crime  or  defeat 
a  scheme  in  which  he  was  engaged 
to  defraud  his  employer.  Henry  v. 
Allen,  151  N.  Y.  1,  9,  36  L.  R.  A. 
658.  45  N.  E.  355;  Benedict  v.  Ar- 
nouofy  154  N.  Y.  716,  728,  49  ^E.  326; 
Bienenstok  v.  Ammidqwn,  155  N.iT.  47,  60, 
49  N.  E.  321;  Pom:*q.  Jur.  §  675.  The 
dishonesty  of  the  agent  changes  the  situa- 
tion, for  the  necessity  of  concealing  his  dis- 
honest acts,  in  order  to  prevent  exposure 
and  punishment,  destroys  the  presumption 
which  would  otherwise  prevail  that  he  had 
made  the  facts  known  to  his  principal.  A 
presumption  must  be  reasonable  or  it  can- 
not exist,  and  it  would  not  be  reasonable  to 
expect  one  engaged  in  executing  a  fraudu- 
lent project  to  make  a  disclosure  which 
would  not  only  defeat  his  purpose,  but 
would  send  him  to  prison.  Knowledge  is 
not  imputable  when  the  agent  is  acting  in 
hostility  to  his  principal,  or  is  engaged  in 
perpetrating  or  concealing  a  fraud.  In  this 
case  the  agent  committed  the  furtive  acts, 
and  knew  all  about  them  long  before  he  ex- 
amined the  vouchers  returned  by  the  bank. 
He  discovered  no  fraud  while  making  that 
examination,  for  he  knew  all  before,  and 
could  not  discover  what  he  already  Icnew. 
He  found  out  nothing  while  acting  as  agent, 
but  only  while  acting  on  his  own  acoount. 
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He  was  still  engaged  in  his  scheme  to  de- 
fraud when  he  made  the  examination,  and 
concealment  was  as  necessary  then  as  it  had 
ever  heen.  In  concealing  the  fraud  he  did 
not  act  as  agent,  and  he  was  engaged  in  con- 
cealing the  fraud  all  the  time  after  he  be- 
gan to  carry  on  his  system  of  forgery,  and 
was  so  engaged  when  he  examined  the 
checks.  In  Frank  v.  Chemical  Nat.  Rank, 
84  N.  Y.  209,  38  Am.  Rep.  601,  the  court 
said:  "It  was  only  because  Goodheim  was 
the  criminal  that  the  examination  did  not 
disclose  to  them  the  forgeries.  He  was  not 
the  plaintiffs'  agent  in  issuing  the  forged 
paper,  nor  was  he  their  agent  in  abstracting 
the  false  vouchers  and  falsifying  the  books, 
which  was  done  in  aid  of  his  criminal  pur- 
pose." If  Goodheim,  whose  duty  it  was  to 
examine  the  vouchers,  discovered  nothing 
imputable  to  the  plaintiffs  in  that  case, 
how  could  Davis,  in  examining  the  checks, 
make  a  discovery  binding  upon  the  plain- 
tiffs in  this  case?  Goodheim  abstracted  the 
false  vouchers,  so  that  the  examination  made 
by  himself  and  the  depositor  would  disclose 
no  wrong,  except  by  their  absence,  and  Da- 
vis, whose  duty  it  was  to  use  the  check 
punch,  so  used  it  as  to  leave  sufficient  space 
next  to  the  dollar  sign  in  which  to  subse- 
quently cut  a  figure  and  thus  raise  the 
amount  of  the  check.  He  also  changed  the 
footings  at  the  bottom  of  the  stub  page  of 
the  check  book  so  as  to  prepare  for  the  ex- 
amination. If  what  Goodheim  did  was  not 
binding  on  his  principal,  how  can  we  say  that 
what  Davis  did  was  binding  on  the  plain- 
tiffs? In  neither  case  can  the  duties  of 
the  dishonest  agent  be  so  separated  as  to 
distinguish  the  fraud  in  concealing  the  for- 
gery from  the  forgery  itself,  for  each  act 
was  part  of  a  single  scheme.  The  forgery, 
the  preparation  for  concealment,  and  the 
constant  concealment  were  successive  steps 
in  the  same  transaction.  It  cannot  be  held 
that  what  Davis  would  have  discovered  if 
he  had  not  been  the  forger,  but  somebody 
else,  is  imputable  to  the  plaintiffs,  without 
also  imputing  to  them  knowledge  of  the 
space  left  to  punch  out  another  figure,  as 
well  as  of  the  false  footings,  for  these  acts 
were  within  the  scope  of  his  employment  as 
much  as  the  examination  of  the  vouchers. 
In  every  case  of  successful  fraud  by  an 
agent,  it  is  the  nature  of  the  duties  intrust- 
ed to  him  that  enables  him  to  perpetrate  the 
fraud,  and  it  is  erroneous  reasoning  to  say 
that  if  a  part  of  those  dutes  had  been  in- 
trusted to  another  clerk,  as  he  would  have 
found  out  the  facts,  they  must  be  imputed 
to  the  principal,  because  the  latter  in  good 
faith  assigned  such  duties  to  the  criminal. 
Under  the  circumstances,  it  cannot  be 
presumed  that  Davis  disclosed  facts  which 
an  honest  agent  might  have  discovered  in 
looking  over  the  checks,  but  which  the  for- 
mer knew  before  the  checks  came  to  his 
hands  for  examination,  without  subverting 
the  reason  upon  which  the  rule  of  imputed 
knowledge  is  foiuded.  Entertaining  these 
views,  I  am  compelled  to  dissent  from  those 
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expressed  in  the  prevailing  opmion,  so  far 
as  they  are  inconsistent  with  this  memoran- 
dum, and  to  vote  in  favor  of  affirmance. 


MartlBy     J.,     concurs    with 
Bartlett,  J.,  takes  no  part. 


Re  Application  of  Margaret  C.  DEVOE  for 
Order  Directing  Payment  of  Funds  Held 
by  Miln  P.  Palmer.  Trustee,  etc^  of  Fran- 
ces B.  Hegeman,  Deceased. 

(171  N.  T.  281.) 

Tlie  'wldovr  of  a  benellciarT  t*  not  en- 
titled to  share  under  a  ^vrlll  directing 
that  in  case  of  death  of  a  beneficiary  before 
the  time  for  distribution  arrives  his  share 
shall  be  paid  over  to  his  next  of  kin  as,  ac- 
cording to  the  statute  of  distributions,  his 
personal  estate  would  be  divided  and  distrlty 
uted. 

(O'Brien  and  Bartleti,  JJ„  dU9cnt.) 
(May  20,  1902.) 

APPEAL  by  petitioner  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
Court,  Second  Department,  affirming  an  or- 
der of  a  Special  Term  for  Kings  County  re- 
fusing to  direct  payment  to  her  of  mone^ 
claimed  under  tJie  will  of  Frances  B.  H^e- 
man,  deceased.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  HitcliiiisSf  Palliaer,  ft  Moen, 
for  appellant: 

The  principal  of  the  fund  in  question 
vested  in  Edmund  M.  Devoe  at  the  time  of 
the  death  of  the  testatrix. 

Barker  v.  Woods,  1  Sandf.  Ch.l29;  Em- 
hury  V.  Sheldon,  68  N.  Y.  227;  Nelson  v. 
Riiisell,  135  N.  Y.  137,  31  N.  E.  1008; 
Byrnes  v.  StiUvell,  103  N.  Y.  453,  57  N.  E. 
760;  Palmer  v.  Dunham,  52  Hun,  468,  6  N. 
Y.  Supp.  46;  Cropley  v.  Cooper,  86  U.  S. 
167,  22  L.  ed.  109;  Jones  v.  Knappen^  63 
Vt.  391,  14  L.  R.  A.  293,  22  Atl.  630;  Wen^ 
gerd's  Estate,  143  Pa.  615,  13  L.  R.  A.  360, 
22  Atl.  869;  Connelly  v.  O'Brien,  166  N.  Y. 
406,  60  N.  E.  20;  Ooehel  v.  Wolf,  113  N. 
Y.  405,  21  N.  E.  388;  Re  Brown,  154  N.  Y. 
313,  48  N.  E.  537;  Re  Young,  145  N.  Y. 
535,  40  N.  E.  226;  Re  Tienken,  131  N.  Y. 
39i;  30  N.  E.  109;  Brightly's  Dig.  p.  4546. 

The  vested  remainder  of  Edmund  M.  De- 
voe was  not  and  could  not  be  devested, 
changed,  or  altered,  except  by  his  death  be- 
fore the  testatrix. 

Paget  v.  Melcher,  156  N.  Y.  405,  51  N.  E. 
24. 

The  fund  in  question  must  be  turned  over 
to  the  estate  of  Edmund  M.  Devoe  to  be  ad- 
ministered in  accordance  with  the  laws  ap- 
plicable thereto. 

Mr,  Joseph  S.  Wood,  for  respondents: 

If  a  remainderman  dies  before  the  life 
tenant,  the  remainder  which  he  would  have 
received  h^id.  he  survived  the  life  tenant  must, 


Note. — As  to  who  are  next  of  kin,  see  also 
note  to  French  v.  French  (lowajL  15  L.  R.  A. 
300. 


190&. 


Be  Devob. 
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under  the  substitutionaiy  dause,  go  to  his 
next  of  kin. 

Palmer  v.  Dunham,  126  N.  Y.  68,  25  N.  E. 
1081;  Kelso  v.  LaHllard,  86  N.  Y.  177. 

The  remainders  given  in  the  will  under 
consideration  are  contingent. 

Clark  V.  Cammann,  160  N.  Y.  316,  54  N. 
K  709;  Bteintoay  v.  Sieimoay,  163  N.  Y. 
200,  57  N.  E.  312;  Bisawi  v.  Wes^  flf/iore  22. 
Co.  143  N.  Y.  130,  38  N.  E.  104;  Warner  v. 
Durotit,  76  N.  Y.  136;  Colt<m  v.  Foaf,  67  N. 
Y.  349;  Delaney  v.  JfefcOormooA;,  88  N.  Y. 
174;  DeUifield  v.  fiT/itpwMWv,  103  N.  Y.  464, 
9  N.  E.  184. 

If  the  will  is  of  doubtful  construction, 
that  interpretation  must  be  followed  which 
gives  the  legacy  to  the  testatrix's  blood 
relatives,  rather  than  to  strangers. 

Clark  V.  Cammann,  160  N.  Y.  316,  64  N. 
K  709. 

Inasmuch  as  Edmund  M.  Devoe  died  be- 
fore his  mother,  the  life  tenant,  the  remain- 
der in  question  went  to  his  next  of  kin  un- 
der the  substitutionary  clause  of  the  will. 
He  left  him  surviving  a  mother  and  a 
widow.  His  mother  was  his  next  of  kin; 
his  wife  was  not. 

Murdock  v.  Ward,  67  N.  Y.  389;  Luce  v. 
Dunham,  69  N.  Y.  39;  Keteltae  v.  Keteltas, 
72  N.  Y.  316,  28  Am.  Rep.  155;  Tillman  v. 
Davis,  96  N.  Y.  21,  47  Am.  Rep.  1;  Piatt  v. 
Mickle,  137  N.  Y.  106,  32  N.  E.  1070;  Bet- 
singer  V.  Chapman,.  SB  N.  Y.  487. 

if  any  statute  of  distributions  is  to  gov- 
ern in  this  case,  it  must  be  the  statute  of 
distributions  of  the  state  of  New  York. 

Harrison  v.  Nixon,  9  Pet.  484,  9  L.  ed. 
201;  Story,  Confl.  L.  p.  410;  Trotter  v. 
Trotter,  4  Bligh,  N.  S.  502;  Dayton,  Surro- 
gates, p.  410;  Anstruther  v.  Chalmer,  2 
Sim.  1;  Lanenville  v.  Anderson,  2  Swabey 
&  T.  24;  Dannelli  y.  Dannelli,  4  Bush,  62. 

Cnllen,  J.,  delivered  the  opinion  of  the 
court: 

I  concur  in  the  view  of  Judge  O'Brien  re- 
garding the  difificulties  and  perplexities 
which  attend  the  construction  of  wills.  I 
admit  that  they  proceed  largely  from  the  in- 
accurate use  of  language  in  the  instru- 
ments, but  I  insist  that  they  are  also  large- 
ly occasioned  by  the  conflicting  decisions  of 
the  courts.  I  think  a  review  of  the  numer- 
ous antagonistic  decisions  cited  by  Mr.  Jar- 
man  in  his  work  on  Wills  makes  it  appar- 
ent that  this  is  a  most  potent  factor  in  the 
creation  of  the  difficulties.  The  trite 
aphorism  that  the  intention  of  the  testator 
is  to  be  deemed  the  polar  star  in  the  inter- 

{>retation  of  a  will  has,  it  seems  to  me,  but 
ittle  application  where  the  very  subject  in 
controversy  is.  What  was  that  intention? 
The  state  has  a  great  interest  in  this  sub- 
ject, for  it  is  certainly  to  the  public  detri- 
ment that  the  construction  of  wills  should 
create  such  a  lar^  and  increasing  field  for 
litigation,  thus  involving  not  only  uncer- 
tainty in  the  tenure  and  titles  of  property, 
but  imposing  a  great  cost  on  the  state  it- 
self. It  is  conceded  that  in  its  primary 
meaning  the  term  "next  of  kin"  includes 
neither  a  widow  nor  a  husband.  I  think 
that  it  is  settled  by  authority  in  this  state 
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that  a  direction  that  the  property  shall  be 
distributed  among  the  next  of  kin  the  same 
as  in  the  case  of  intestacy  is  not  sufficient 
to  extend  the  meaning  of  the  term  "next  of 
kin"  to  include  either  of  the  relatives  named, 
though  he  or  she  would  share  in  the  prop- 
erty of  the  deceased  if  it  were  a  case  of  ac- 
tual intestacy.  The  clause  of  the  will  in 
construction  on  this  appeal  is:  "In  case  of 
the  death  of  any  of  the  beneficiaries  or  per- 
sons entitled  to  share  in  the  investments 
herein  directed  to  be  made,  before  the  time 
limited  for  the  payment  thereof,  my  will  is 
that  the  same  be  paid  over  to  their  next  of 
kin  as,  according  to  the  statute  of  distri- 
butions, their  personal  estates  would  be  di- 
vided and  distributed."  The  argument  is 
that  the  property  cannot  be  paid  over  ac- 
cording to  the  statute  of  distributions  un- 
less the  widow  is  allowed  to  share.  I  am 
not  disposed  to  underrate  the  force  of  this 
contention,  and,  if  it  were  an  original  prop- 
osition, it  might  command  my  assent.  Let 
us  see,  however,  how  far  it  is  consistent 
with  the  decided  cases.  In  Murdock  v. 
Ward,  67  N.  Y.  387,  the  will  provided  that, 
upon  the  death  of  the  beneficiaries  without 
receiving  the  principal,  then  it  was  "to  be 
equally  divided  among  and  paid  to  the  per- 
sons entitled  thereto  as  their,  or  either  of 
their,  next  of  kin,  according  to  the  laws  of 
the  state  of  New  York,  and  as  if  the  same 
were  personal  property,  and  they,  or  either 
of  them,  had  died  intestate."  The  same  ar- 
gument was  there  made  for  extending  the 
meaning  of  "next  of  kin"  as  has  been  ad- 
vanced in  this  case.  Yet  this  court  held, 
reversing  the  decision  of  the  general  term, 
that  the  widow  did  not  take.  In  Lttoe  v. 
Dunham,  69  N.  Y.  36,  the  will,  after  a  gift 
to  testator's  wife  of  the  homestead  and  a 
legacy,  proceeded:  "All  the  rest,  residue, 
and  remainder  of  my  estate,  real  and  per- 
sonal, present  and  hereafter  to  be  acquired, 
and  wherever  situated,  I  give,  devise,  and 
bequeath,  and  do  desire  and  will  that  the 
same  shall  be  divided  among  my  heirs  and 
next  of  kin  in  the  same  manner  as  it  would 
be  by  the  laws  of  the  state  of  New  York  had 
I  died  intestate."  It  was  held  that  the 
widow  did  not  take,  and  it  is  to  be  remarked 
that  in  that  case  the  decision  was  against 
the  testator's  own  widow, — not,  as  here, 
against  the  widow  of  a  legatee.  Speaking 
of  the  argument  made  here.  Judge  Rapallo 
said:  "This  same  position  was  taken  and 
argued  by  counsel  with  much  force  in  the 
case  of  Murdock  v.  Ward,  67  N.  Y.  387,  and 
it  was  urged  that  a  distribution  could  not 
be  made  according  to  the  statute  without 
including  the  widow.  Some  of  the  judges, 
while  the  case  was  under  consideration  in 
this  court,  were  strongly  inclined  to  main- 
tain the  position  contended  for;  but  a  full 
examination  of  the  authorities  constrained 
them  to  abandon  it,  and  it  was  finally  held 
that,  where  the  bequest  was  to  the  next  of 
kin,  the  addition  of  the  words,  'according 
to  the  statute  as  in  case  of  intestacy,'  was 
not  sufficient  to  enlarge  the  class  of  legatees, 
so  as  to  include  the  widow."  The  question 
RCfain  came  before  this  court  in  Piatt  v. 
Mickle,  137  N.  Y.  106,  32  N.  E.  1070.    In 
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that  case  the  will  read:  ''And  I  thereupon 
■after  his  [the  life  tenant's]  decease  give 
.  .  .  said  rest  and  residue  ...  to 
such  person  or  persons  as  shall  then  be  the 
heirs  at  law  and  next  of  kin  of  my  said 
grandson  George  Benjamin,  respectively,  in 
such  parts,  shares,  and  proportions  as,  hav- 
ing regard  to  the  form  in  which  the  said  es- 
tate shall  then  exist,  such  heirs  and  next  of 
kin  would  have  been  then  respectively  enti- 
tled thereto  and  therein  bv  law  if  my  said 
grandson  had  b^en  seised  thereof  in  fee  sim- 
ple as  an  inheritance  on  the  part  of  his 
mother,  or  possessed  of  the  same,  and  he 
had  died  intestate^  and  they  had  inherited 
or  become  entitled  thereto  from  my  said 
grandson."  Again  it  was  held  that  under 
such  a  provision  the  widow  was  not  entitled 
to  share  in  the  estate.  Judge  Gray  there 
wrote:  "The  case  is  govern^  by  Murdoch 
V.  Ward,  67  N.  Y.  387,  and  the  other  au- 
thorities cited  below  by  Judge  Lawrence  in 
his  careful  opinion.  I  find  no  authority  for 
giving  to  these  words  an  enlarged  sense,  in 
the  absence  of  something  in  the  context  or 
of  some  requirement  of  a  statute  which 
would  furnish  the  court  with  a  reason  for 
doinc;  so."  Plainly,  the  learned  judge  did 
not  deem  the  qualification  that  the  distribu- 
tion should  be  made  as  in  case  of  intestacy 
to  constitute  "something  in  the  context"  to 
lustify  interpreting  the  term  "next  of  kin" 
m  an  enlarged  sense.  Of  course,  the  lan- 
guage used  differs  in  the  different  cases,  but 
the  effect  of  it  is  the  same  in  all.  In  fact, 
the  appellant's  argument  oould  have  been 
more  forcibly  made  in  any  of  the  cases  cited 
than  in  the  one  before  us.  Nor  is  there  any 
such  uniformity  of  sentiment  on  this  sub- 
ject as  there  is  with  reference  to  the  disin- 
heritance of  children, — an  intent  to  effect 
which  the  courts  are  loath  to  impute  to  a 
testator  unless  it  be  unmistakably  ex- 
pressed, and  properly  loath,  because  in  all 
probability  the  testator  had  no  such  intent. 
It  might  be  more  decent,  where  a  large  es- 
tate is  given  to  a  man  for  life,  the  principal 
to  go  to  his  issue  or  to  his  heirs,  to  make 
some  provision  for  his  wife  in  case  she  sur- 
vives him.  An  examination  of  the  cases, 
however,  shows  that  it  is  not  the  prevalent 
practice,  and  that  a  testator  rarely  makes 
provision  for  the  surviving  wife  of  the  life 
tenant,  and  in  the  analogous  case  of  a  sur- 
viving husband  practically  never  makes  pro- 
vision for  him,  unless  in  a  few  exceptional 
Instances  where  the  husband  is  in  existence 
at  the  timcj  and  known  to  the  testator. 

Reliance  is  placed  by  the  appellant  on  the 
case  of  Betsinger  v.  Chapman,  88  N.  Y.  487. 
It  was  there  held  that  a  widow  could  bring 
an  action  to  recover  her  distributive  share 
under  §9  9  and  10  of  title  5  of  chapter  6  of 
part  2  of  the  Revised  Statutes,  authorizing 
such  suits  to  be  maintained  "by  any  legatee 
or  by  any  of  the  next  of  kin."  That  deci- 
sion proceeded,  however,  on  the  ground  that 
unless  the  term  "next  of  kin,"  in  this  title 
of  the  statute,  was  given  this  extended 
meaning,  no  provision  was  to  be  there  found 
providing  for  the  citation  of  the  widow  on 
an  accounting,  for  making  a  decree  thereon 
conclusive  against  her^  or  for  enabling  a 
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creditor  of  the  estate  to  recover  from  her 
the  value  of  the  assets  thereof  she  might 
have  received.  In  that  case  Judge  Andrews 
refers  to  the  cases  of  Murdoch  v.  Ward,  G7 
N.  Y.  387,  and  Luce  v.  Dwnham,  69  N.  Y. 
36,  but  in  no  respect  does  he  criticise  either. 
The  decision  cannot^  therefore,  be  considered 
as  impairing  the  authority  of  the  earlier 
csises.  However  that  may  be,  Piatt  v. 
MickU,  137  N.  Y.  106,  32  N.  E.  1070,  is  the 
last  authority  in  this  court  and  is  control- 
ling. I  think  that  the  decisions  of  this 
court  on  the  construction  of  provisions  in 
wills  similar  to  the  one  now  before  us  have 
created  a  rule  of  property  which  we  are  not 
justified  in  overthrowing,  especially  where 
the  proposition  that  the  testator  might  have 
had  a  different  intent  from  that  we  have  as- 
cribed to  him  is  the  merest  surmise.  Prob- 
ably he  never  thought  on  the  subject,  and 
what  testamentary  disposition  he  would 
have  made  had  the  contingency  that  has 
arisen  been  called  to  his  attention,  no  one 
can  tell. 

The  order  appealed  from  should  he  af- 
firmed, with  costs  payable  out  of  the  es- 
tate. 

Parker,  Ch.  J.^  and  Gray,  Haiskt»  and 

Werner,  J  J.,  concur: 

O'Brien,  J.,  dissenting: 

The  original  proceeding  in  this  ease  took 
the  form  of  an  application  to  the  court,  by 
petition,  for  an  order  directing  the  payment 
to  the  petitioner  of  the  fund  in  the  hands 
of  a  trustee  under  the  will  of  Frances  B. 
Hegeman,  who  died  in  the  year  1878.  The 
will  was  executed  two  years  before,  and  dis- 
posed of  a  large  estate.  It  contained  vari- 
ous trusts  to  terminate  in  the  distant  fu- 
ture, only  one  of  which  is  involved  in  this 
appeal.  The  corpus  of  this  trust  amounts 
to  the  sum  of  $7,336.95,  and  the  only  ques- 
tion is  in  what  manner  and  to  what  persons 
it  should  be  distributed  under  the  terms  of 
the  will.  This  will  is  now  before  this  court 
for  the  third  time  {Palmer  v.  Horn,  84  N. 
Y.  516;  Palmer  v.  Dunham,  125  N.  Y.  68, 
25  N.  E.  1081),  and  the  history  of  the  liti- 
gation confirms  the  familiar  observation  of 
Lord  Coke  in  Roberts  v.  Roberts,  2  Bulst. 
130,  that  "wills  and  the  construction  of 
them  do  more  perplex  a  man  than  any  other 
learning,  and  to  make  a  certain  construction 
of  them,  this  excedit  jurisprudentum  ar- 
tem"  The  wisdom  of  this  remark  is  even 
more  apparent  now  than  it  was  in  his  day, 
owing  to  the  complex  nature  of  human  af- 
fairs, the  poverty  of  language,  or  the  inac- 
curate use  of  it  in  the  instrument.  Arbi- 
trary rules  frequently  have  to  yield  to  cir- 
cumstances and  conditions,  and  a  word,  a 
phrase,  or  a  sentence  in  one  will  may  have 
a  clear  and  certain  meaning,  while  the  same 
word,  phrase,  or  sentence  in  another  will 
may  have  a  different  scope  and  meaning, 
where  the  circumstances,  conditions,  and 
general  purpose  of  the  testator  are  differ- 
ent. The  question  in  this  case,  in  its  last 
analysis,  involves  only  an  inquiry  as  to  the 
sense  in  which  the  testatrix  used  the  term 
"next  of  kin."    That  term,  we  know,  oom- 
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prehendfl.  In  its  primary  and  strict  legal 
sense,  only  blood  relations,  but  in  a  broader 
and  more  general  sense  it  is  used  to  desig- 
nate the  persons  who  are  entitled  to  share 
in  the  distribution  of  personal  property  in 
cases  of  intestacy.  There  is  little  room  for 
dispute  with  respect  to  the  general  scope 
ana  purpose  of  the  two  short  provisions  of 
the  will  in  which  the  term  is  to  be  found, 
and  reference  need  be  made  to  only  one  of 
the  trusts^  since  it  is  the  disposition  of  the 
corpus  of  that  trust  that  constitutes  the 
present  controversy.  The  testatrix  gave  to 
the  trustees  $20^000  in  trust,  to  be  divided 
into  as  many  shares  as  there  were  children 
of  her  niece,  who  was  named,  "living  at  my 
death,  and  that  they  keep  the  same  invested, 
and  apply  the  income  or  interest  from  one 
of  the  said  shares  to  the  use  of  said  chil- 
dren, respectively,  and  on  the  death  of  said 
children,  respectively,  that  tbey  pay  over 
the  principal  and  accumulations  of  interest 
to  their  issue  and  descendants  according  to 
the  statute  of  distributions  in  case  of  intes- 
tacy." By  a  subsequent  provision  of  the 
will  the  testatrix  provided  as  follows:  "In 
case  of  the  death  of  any  of  the  beneficiaries 
or  persons  entitled  to  share  in  the  invest- 
ments herein  directed  to  be  made  before  the 
time  limited  for  the  payment  thereof,  ray 
will  is  that  the  same  be  paid  over  to  their 
next  of  kin  as  according  to  the  statute  of 
distributions  their  personal  estate  would  be 
divided  and  distributed."  The  event  sug- 
gested in  this  clause  actually  happened,  and 
that  is  what  gives  rise  to  the  present  con- 
troversy. 

One  of  the  children  of  the  testatrix's 
niece  provided  for  in  this  trust  for  her  life 
was  Letitia  Devoe.  She  had  one  child,  Ed- 
mund M.  Devoe,  who  became  a  resident  of 
Colorado  in  1892,  and  died  there  Aufpist  4, 
1899,  at  the  a^e  of  thirty-three,  leaving  his 
mother  and  his  widow,  the  petitioner  in 
this  proceeding,  him  surviving.  This  young 
man  must  therefore  have  been  about  ten 
years  old  at  the  date  of  the  will,  and  twelve 
when  the  testatrix  died.  Letitia,  his  mother 
and  the  life  tenant,  however,  survived  him, 
and  died  in  Colorado  in  the  same  year  as 
her  son,  and  about  three  months  thereafter. 
The  courts  below  have  held  that  although 
the  fund  would  have  gone  to  Edmund,  had 
he  survived  his  mother,  yet,  he  having  died 
before  her,  she  became  and  was  his  sole  next 
of  kin,  and  took  the  fund  as  such,  and  that 
upon  her  death  it  passed  to  her  administra- 
tor, and  that  the  widow  of  Edmund,  who  is 
the  petitioner,  was  not  entitled  to  share  In 
the  distribution  at  all.  It  was  held  by  the 
courts  below,  and  both  sides  now  insist,  that 
the  remainder  vested  on  the  death  of  the 
testatrix,  and  we  have  affirmed  the  judg- 
ment in  which  that  point  was  distinctly  de- 
cided. Palmer  v.  Dunham,  52  Hun,  468, 
6  N.  Y.  Supp.  46;  Affirmed  in  125  N.  Y. 
68,  25  N.  E.  1081.  There  was,  however,  the 
substitutionary  sift  in  tne  event  of  Ed- 
mund's death  before  his  mother  that  oper- 
ated upon  his  power  of  disposition,  and  af- 
fected the  right  of  transmission  in  any 
other  way  than  as  directed  in  the  will. 
Hence  nothing  passed  under  the  laws  of 
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Colorado,  since  at  the  time  of  Edmund's 
death  his  interest  was  not  absolute,  but  sub- 
ject to  the  provisions  of  the  will,  which  di- 
rected tiiiat  it  should  pass  to  his  next  of 
kin,  who  were  entitled  to  share  in  his  other 
personal  estate  under  the  statute  of  distri- 
butions. The  statute  referred  to  as  the 
gruide  was  doubtless  the  statute  of  this 
state,  since  it  cannot  be  supposed  that  the 
testatrix,  who  was  domiciled  here,  intended 
that  the  final  distribution  of  the  remainders 
should  be  made  according  to  the  statute  of 
some  other  state.  Of  course,  the  statute 
which  she  had  in  mind  when  the  will  was 
made  was  the  statute  of  this  state. 

The  case,  then,  is  this:  Letitia,  the  moth- 
er, was  entitled  to  a  life  estate  in  the  fund, 
with  remainder  to  Edmund,  her  only  child; 
but  as  the  latter  died  before  his  mother,  and 
therefore  before  the  time  for  distribution, 
the  remainder  went  to  his  next  of  kin,  who 
were  entitled  to  share  in  the  distribution  of 
his  other  personal  property  under  the  laws 
of  this  state.  It  remains  only  to  identify 
these  persons  according  to  the  directions  of 
the  will.  That  direction  was  that,  in  the 
event  of  Edmund's  death  before  the  fund 
was  payable  to  him  (that  is  to  say,  before 
the  death  of  his  mother),  then  it  should  be 
paid  to  his  next  of  kin  in  the  same  manner 
that  his  personal  estate  would  be  distrib- 
uted under  the  statute  of  this  state.  There- 
fore the  case  is  the  same  as  if  Edmund  had 
been  domiciled  and  had  died  in  this  state. 
When  a  person  dies  here  intestate,  without 
issue,  leaving  a  widow  and  a  mother,  but 
no  father,  one  half  of  his  personal  esl-ate 
passes  to  the  widow,  and  the  other  half  to 
the  mother  or  her  personal  representatives. 
It  is  legally  impossible  in  such  a  case  to 
distribute  the  personal  estate  according  to 
the  statute,  and  at  the  same  time  ignore  the 
widow;  and  since  the  learned  courts  below 
have  awarded  it  all  to  the  mother,  or, 
rather,  to  her  administrator  in  Colorado, 
it  would  seem  to  be  a  plain  violation  of  the 
directions  of  the  will.  That  result  was 
reached  by  giving  controlling  effect  to  the 
words  "next  of  km,"  and  no  effect  whatever 
to  the  words  which  follow  and  qualify  that 
term.  Of  course,  in  the  primary  and  strict 
legal  sense,  the  widow  is  not  the  next  of  kin 
of  her  husband,  nor  is  the  husband  the  next 
of  kin  of  his  deceased  wife;  but  the  testa^ 
trix  U9ed  other  words  which  showed  that 
she  intended  to  use  the  term  in  the  statu- 
tory, and  not  in  the  common-law,  sense. 
When  the  testatrix  used  this  language  Ed- 
mund was  ten  years  old,  and  it  would  be  un- 
reasonable to  suppose  that  she  did  not  con- 
template the  possibility  of  his  marriage  in 
the  near  or  distant  future,  and  his  death 
without  issue,  leaving  a  widow  to  be  pro- 
vided for.  It  is  plain,  therefore,  that  the 
decisions  below  cannot  be  sustained  unless 
we  are  compelled  to  give  to  the  words  "next 
of  kin"  their  narrowest  meaning,  and  to  ig- 
nore the  important  words  that  follow. 

Tlie  learned  courts  below  have  doubtless 
found  some  color  of  authority  for  these 
views  in  certain  cases  which  are  cited. 
Murdoch  V.  Ward,  67  N.  Y.  387;  Luce  v. 
Dunham,  69  N.  Y.  36.    In  regard  to  these 
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cases  it  may  be  observed  generally  that  the 
qualifying  language  was  not  so  clear  and 
explicit  as  that  found  in  the  present  will. 
Moreover,  the  court  found  in  tne  facts  sur- 
rounding the  disposition  a  clear  indication 
that  the  testatrix  could  not  reasonably  have 
intended  to  include  the  widow  within  the 
scope  of  the  language  used.  But  in  this 
case  all  the  circumstances  point  in  a  con- 
trary direction.  The  most  conclusive  an- 
swer, however,  is  to  be  found  in  the  later 
utterances  of  this  court  on  the  question.  In 
Betsinger  v.  Chapman,  88  N.  Y.  487,  this 
court  held  that  the  words  "next  of  kin  enti- 
tled to  share  in  the  distribution  of  the  es- 
tate''  included  the  widow  of  a  deceased  per- 
son. No  substantial  difference  can  be  found 
in  the  language  of  the  statute  in  that  case 
and  the  language  of  the  will  in  this  case. 
The  words  are  as  broad  in  the  one  case  as  in 
the  other.  It  would  be  very  difficult  to 
state  any  good  reason  for  giving  a  meaning 
to  the  words  of  a  statute  when  used  by  law- 
makers presumptively  familiar  with  legal 
terms  that  is  broad  and  liberal,  and  when 
the  same  words  are  used  by  a  layman  in  his 
will  a  meaning  which  is  narrow  and  techni- 
cal. If  in  the  nature  of  things  any  distinc- 
tion is  to  be  made,  it  should  be  in  favor  of 
the  words  used  in  the  will.  Judse  An- 
drews, who  spoke  for  the  court,  called  at- 
tention to  the  earlier  cases,  and  remarked 
that  they  construed  the  words  according  to 
their  strict  legal  definition,  and  added: 
**But  in  the  construction  of  wills,  statutes, 
or  other  written  instruments,  the  intention 
is  the  controlling  consideration,  and  words 
of  description  will  be  held  to  include  sub- 

i'ects  to  which  they  are  not  strictly  applica- 
)Ie,  if  it  appears  from  the  context  or  other 
circumstances  which  may  be  legitimately  re- 
ferred to,  that  such  inclusion  was  intended, 
and  this  was  conceded  in  the  cases  cited." 
He  also  called  attention  to  the  fact  that 
primarily  the  husband,  in  popular,  though 
inaccurate,  speech  was  said  to  be  next  of 
kin  to  his  wife,  and,  conversely,  the  wife  the 
next  of  kin  to  the  husband,  and  that  in 
Schuyler  v.  Hoyle,  6  Johns.  Ch.  206,  Chan- 
cellor Kent  said  that  the  wife's  choses  in  ac- 
tion vest  in  the  husband,  by  the  statute  of 
distributions,  "as  her  next  of  kin,"  and  that 
similar  language  was  used  in  the  case  of 
Whitaker  v.  Whitaker,  6  Johns.  112.  It  is 
impossible  to  read  this  case  without  finding 
in  it  a  clear  indication  that  the  court  in- 
tended to  adopt  a  broader  construction  of 
the  words  "next  of  kin,"  whe/i  followed  by 
a  reference  Ho  the  statute  in  such  terms  as 
are  found  in  this  will,  than  was  given  in  the 
earlier  cases  referred  to.  The  case  was  in 
some  respects  a  clear  departure  from  the  ad- 
herence to  strict  legal  definitions  which  con- 
trolled in  these  cases.  But  tiiere  is  still  a 
more  recent  case  in  this  court  that  is  very 
instructive  upon  this  question.  The  strict 
legal  meaning  of  the  words  "next  of  kin"  is 
not  clearer  or  better  settled  than  the  legal 
import  of  the  words  "personal  representa- 
tives." The  latter  words  almost  univer- 
sally mean  executors  or  administrators,  and 
yet  in  an  action  between  an  administrator 
and  the  widow  and  children  of  a  deceased 
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person,  involving  the  riffht  to  money  paya- 
ble by  the  terms  of  a  p^cy  of  insurance  to 
the  "lesal  representatives"  of  the  deceased, 
it  was  held  that  the  money  belonged,  not  to 
the  administrator,  but  to  the  widow  and 
children.  Oristoold  ▼.  Sawyer,  125  N.  Y. 
411,  26  N.  E.  464.  Here,  again,  the  court 
abandoned  the  technical  le^l  meaning  of 
terms,  and  took  a  broader  view  of  the  case, 
based  upon  the  intention  of  the  deceased 
when  he  procured  the  policy.  So  that  in 
any  reasonable  view  of  this  case  the  widow 
of  the  remainderman  came  within  the  scope 
of  the  provisions  of  the  will,  aa  one  of  the 
persons  entitled  ultimately  to  share  in 
the  fund.  It  is  proper  to  observe  that  the 
broader  meaning  is  the  one  adopted  by  the 
English  courts  when  by  the  terms  of  a  will 
personal  property  ultimately  devolves  upon 
"next  of  Kin"  or  "heirs."  These  words  in 
such  cases  are  construed  to  mean  "distribu- 
tees." Withy  V.  Manglea,  10  Qark  &  F. 
2L5;  Evans  v.  Salt,  6  Beav.  266;  Jacobs  v. 
Jacobs,  16  Beav.  557;  Re  Newton's  TrusU, 
L.  R.  4  Eq.  171;  Re  Steevens'  Trusts,  L.  R. 
15  Eq.  110;  Wingfield  v.  Ding  field,  L.  R.  9- 
Ch.  Div.  658.  And  the  same  meaning  is  fiven 
to  these  words  by  the  courts  of  many  of  our 
sister  states  when  used  in  a  will  or  other 
instrument  with  respect  to  the  sueoession  to 
personal  property  under  such  instruments. 
Sweet  V.  Button,  109  Mass.  589,  12  Am. 
Rep.  744;  McOiWs  Appeal,  61  Pa.  46;  Eby's 
Appeal,  84  Pa.  241;  Welsh  v.  Crater,  32  N. 
J.  Eq.  177;  Freeman  v.  Knight,  37  N.  C.  (2 
Ired.  Eq.)  72;  Croom  v.  Herring,  11  N.  C. 
(4  Hawks)  393;  Corbitt  v.  Corbitt,  54  N. 
C.  (1  Jones  Eq.)  114;  Alexander  v.  Wal- 
lace, 8  Lea,  569;  Collier  v.  CoUier,  3  Ohio 
St.  369. 

The  order  appealed  from  should  be  modi- 
fied by  directing  that  one  half  of  the  fund 
be  distributed  to  the  widow,  and  the  other 
half  to  the  administrator  of  the  mother, 
with  costs  to  the  administrator  in  this 
court,  and  to  the  widow  in  all  the  courts, 
payable  out  of  the  fimd. 

Bartletty  J.«  concurs  with  O'Brien,  J. 


Re   Transfer    Tax    upon    the   ESTATE    of 
Walden  PELL,  1st,  Deceased. 

(171  N.  Y.  48.) 

1.  A  vested  remainder  oannot  be  made 
tlie  nubject  of  a  transfer  tax,  although 
it  does  not  come  into  possession  of  the  re- 


Note. — For  a  case  in  this  series  hoidlng  that 
a  statute  taxing  a  right,  already  vested,  to  take 
shares  of  an  estate  of  a  person  who  died  be- 
fore the  act  was  passed,  is  not  an  unconstita 
tlonal  impairment  of  vested  rights,  see  State 
ew  ret.  Gelsthorpe  ▼.  Fumell  (Mont.)  39  L.  R. 
A.  170. 

As  to  inheritance  tax  on  residuary  estate,  see 
Re  Swift  (N.  Y.)  18  L.  R.  A.  709. 

As  to  taxation  of  future  contingent  interests 
under  collateral  inheritance  tax  laws,  see  Re 
Romalne  (N.  Y.)  12  L.  R.  A.  401,  and  note; 
Re  Stewart  (N.  Y.)  14  L.  R.  A.  836;  and  Howe 
y.  Howe  (Mass.)  55  L.  R.  A.  626. 
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malndermao  until  after  tbe  passage  of  the 
statute,  since  such  tax  would  diminish  the 
▼alue  of  a  Tested  estate,  impair  the  obliga- 
tion of  a  contract,  and  take  private  property 
for  public  use  without  compensation. 

2.  A  statute,  tlie  manifest  purpose  of 
'VFblcli  Is  to  tax  transfers  of  property, 
cannot  be  construed  as  imposing  a  direct  tax 
upon  the  property  to  saye  it  from  being  de- 
clared unconstitutional. 

3.  A  tax  on  all  remainders  or  rever- 
sions which  vested  prior  to  a  certain  date, 
but  which  shall  not  come  into  possession  un- 
til after  the  passage  of  the  act,  even  If  it  can 
be  regarded  as  a  tax  on  property,  and  not  on 
transfers,  is  invalid  as  not  bearing  equally 
upon  the  entire  class  to  which  the  property 
belongs, 

4.  A  tax  on  remainders  wlten  tliey 
eome  into  possession,  of  5  per  cent  on 
some,  1  per  cent  on  others,  and  on  others 
nothing,  even  if  it  can  be  regarded  as  a  tax 
on  property,  and  not  on  transfers,  is  void  for 
not  apportioning  the  burden  equally  among 
the  owners  of  the  estates  sought  to  be  taxed. 

(May  6,  1902.) 

APPEAL  by  the  administrator  of  the  es- 
tate of  Walden  Pell,  1st,  deceased, 
from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court,  First  Department,  af- 
firming ar  order  of  the  Surrogate  for  New 
York  County  denying  his  application  to  de- 
clare tbe  estate  exempt  from  taxation  under 
tbe  act  relating  to  taxable  transfers.  Re- 
versed. 

The  facts  are  stated  in  tbe  opinion. 

Mr,  E.  Ellery  Anderson,  with  Messrs. 
IVilllani  Temple  Emmet  and  P. 
Clianneey  Anderson,  for  appellant: 

The  provisions  of  the  transfer  tax  law 
cannot  apply  when  there  is  no  transfer  of 
property  whatever. 

Re  HoffmCM,  143  N.  Y.  330,  38  N.  E.  311; 
Re  Bronson,  150  N.  Y.  6,  34  L.  R.  A.  238, 
44  N.  E.  707;  Re  Harheck,  161  N.  Y.  218, 
65  N.  E.  850;  Knowlton  v.  Moore,  178  U.  S 
41,  44  L.  ed.  969,  20  Sup.  Ct  Rep.  747. 

If  tbe  amendment  under  consideration  be 
considered  as  imposftag  a  succession  or 
transfer  tax  upon  tbe  estate  which  vested 
April  14,  1863,  it  is  retroactive  and  affects 
rights  which  bad  vested  before  its  passage. 

A  retroactive  statute  which  impairs  the 
Talue  of  a  vested  estate  is  unconstitutional. 

Germania  8av.  Bcunk  v.  Suspension 
Bridge,  169  N.  Y.  362,  64  N.  E.  33;  Ben 
eon  V.  New  York,  10  Barb.  223;  People  ex 
rel.  Fountain  v.  Westchester  County,  4 
Barb.  64;  Dash  y.  Van  Kleeck,  7  Johns 
477,  5  Am.  Dec.  291;  Westervelt  v.  Gregg, 
12  N.  Y.  202,  62  Am.  Dec.  160;  fifayre  v. 
Wisner,  8  Wend.  661;  New  York  dt  0.  Mid- 
land R,  Co.  V.  Van  Horn,  57  N.  Y.  473; 
Berley  v.  Rampaeher,  5  Duer,  183;  Calkins 
V.  Calkins,  3  Barb.  305;  Danks  v.  Quacken- 
bush,  1  Denio,  128,  3  Denio,  594;  Wood  v, 
Oakley,  11  Paige,  400;  Young  v.  Henderson, 
76  N.  C.  420;  Pennsylvania  Co.  for  Ins.  on 
Lives  d  G.  A.  v.  McClain,  105  Fed.  367; 
Brevoart  ▼.  Grace,  63  N.  Y.  245. 

If  tbe  amendment  under  consideration  be 
considered  as  imposing  a  direct  tax  upon 
tbe  property  of  tbe  persons  designated  by 
57  L.  R.  A. 


tbe  act,  it  cannot  be  sustained,  because  it  is 
not  uniformly  imposed  upon  any  class  of 
property  or  class  of  persons. 

Cfooley,  Taxn.  chap.  5,  p.  241;  Lexington 
V.  McQuillan,  9  Dana,  513,  35  Am.  Dec. 
159;  Pollock  v.  Farmers'  Loan  d  T.  Co.  157 
U.  S.  599,  39  L.  ed.  825,  15  Sup.  Ct.  Rep. 
673;  Re  McPherson,  104  N.  Y.  306,  58  Am. 
Rep.  502,  10  N.  E.  685;  San  Bernardino 
County  V.  Southern  P.  R.  Co.  118  U.  S. 
422,  30  L.  ed.  127,  6  Sup.  Ct.  Rep.  1144; 
Railroad  Tax  Case,  8  Sawy.  238,  13 
Fed.  722;  Santa  Clara  Railroad  Tax  Case, 
9  Sawy.  165,  18  Fed.  385;  Northern  P.  R. 
Co.  V.  Walker,  47  Fed.  681;  Fraser  v.  Mc- 
Conway  &  T.  Co.  82  Fed.  257. 

Messrs.  Jabisli  Holmes,  Jr.,  and  Ed- 
'orard  H,  Fallo'arB,  for  respondent: 

The  bequests  of  money  and  estates  in  re- 
mainder are  clearly  taxable  under  the  pro- 
visions of  §  230  of  the  taxable  transfer  law, 
as  amended  by  chap.  76  of  tbe  Laws  of  1890. 

Tliis  amendment  was  passed  March  14, 
1899,  and,  as  the  life  tenant  did  not  die  un- 
til December  20,  1899,  tbe  case  is  controlled 
by  tbe  provisions  of  that  law. 

The  state  has  the  general  power  to  fix 
tbe  time  at  which  tbe  right  of  succession 
shall  be  taxed  and  the  time  when  the  trans- 
fer shall  take  place. 

Before  the  property  is  distributed  the 
rights  of  the  remaindermen  are  subject  to 
the  conditions,  formalities,  and  administra- 
tive control  prescribed  by  tbe  state  in  the 
interest  of  its  public  order ;  and,  if  tbe  state 
<«ees  fit  to  impose  a  tax,  there  is  not  consti- 
tutional objection  to  its  doing  so. 

Carpenter  v.  Pennsylvania,  17  How.  456, 
15  L.  ed.  127;  Orr  v.  Oilman,  183  U.  S.  278, 
46  L.  ed.  196,  22  Sup.  Ct.  Rep.  213;  GeU- 
thorpe  V.  Fumell,  20  Mont.  310,  39  L.  R.  A. 
170,  51  Pac.  267;  Oyon*s  Succession,  6 
Rob.  (La.)  504,  41  Am.  Dec.  274;  Dey- 
raud's  Succession,  9  Rob.   (La.)   357. 

The  power  of  taxation  possessed  by  the 
state  extends  to  all  species  of  property 
within  the  state,  and  its  exercise  does  not 
deprive  a  person  of  property  without  due 
process  of  law. 

Cooley,  Taxn.  p.  3;  People  ex  rel.  Griffin 
V.  Brooklyn,  4  N.  Y.  423,  55  Am.  Dec.  266; 
People  V.  Equitable  Trust  Co.  96  N.  Y.  395 ; 
Re  McPherson,  104  N.  Y.  306,  58  Am.  Rep. 
502,  10  N.  E.  685;  Re  Dowe,  167  N.  Y.  232, 
52  L.  R.  A.  433,  60  N.  E.  439;  Re  Sherwell, 
125  N.  Y.  376,  26  N.  E.  464. 

Equal  protection  of  tbe  laws  does  not  pro- 
hibit classification  for  taxation,  provided 
the  classification  is  reasonable,  and  all 
within  the  same  class  are  treated  tbe  same 
under  like  circumstances. 

Magoun  v.  Illinois  Trust  d  Swo.  Bank, 
170  U.  S.  283,  42  L.  ed.  1037,  18  Sup.  Ct. 
Rep.  594;  Giozza  v.  Tieman,  148  U.  S.  657, 
37  L.  ed.  599,  13  Sup.  Ct.  Rep.  721. 

The  amendment  of  1899,  even  if  retroae- 
tive,  is  not  unconstitutional  because  the 
right  to  inherit  or  receive  these  future  ex- 
pectant estates,  although  created  in  1863, 
was  a  continuing  right  and,  like  any  other 
civil  right  created  by  the  state,  can  be  taxed 
at  any   time  during  its  continuance,  and 
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before  the  right  is  exhausted  by  the  actual 
receipt  of  the  property. 

People  ex  rel.  Qriffin  v.  Brooklyn,  4  N.  Y. 
424;  Astor  v.  New  York,  62  N.  Y.  591; 
Quilford  v.  Chenango  County,  13  N.  Y.  149 ; 
People  ex  rel,  Crowell  v.  Lairrence,  41  N. 
Y.  141;  Uerste  v.  Porter,  100  N.  Y.  411,  3 
X.  E.  338;  Re  Seaman,  147  N.  Y.  69,  41  N. 
E.  401;  Carpenter  v.  Pennsylvania,  17  How. 
456,  15  L.  ed.  127;  Re  VandfrHlt,  50  App. 
Div.  246,  63  N.  V.  Supp.  1079;  Grr  v.  Oil- 
man. 183  U.  S.  27S,  46  L.  ed.  196,  22  Sup. 
Ct  Rep.  213;  Re  Doica,  167  N.  Y.  227,  52 
L.  R.  A.  433,  60  N.  E.  439;  QeUthorpe  v. 
Fwnell  20  Mont.  310,  30  L.  R.  A.  170.  51 
Pac.  267;  WHght  v.  Blakeelee,  101  U.  S. 
174,  25  L.  ed.  1048;  Wilcox  v.  Smith,  26 
L.  J.  Ch.  N.  8.  596;  Atty.  Gen.  v.  Middle- 
ton,  3  Hurlst.  &  N.  125;  PenneylvatUa  Co. 
for  Ina.  on  Lives  d  O.  A,  v,  MoClain,  105 
Fed.  367. 

The  law  can  be  made  retroactive  because 
the  tax  is  imposed  on  an  existing  right, 
which  is  valuable  property. 

Knou?lton  v.  Moore,  178  U.  8.  41,  44  L. 
ed.  969,  20  Sup.  Ct  Rep.  747;  Magoun  v. 
Illinoia  Trust  d  Swo.  Bank,  170  U.  S.  283, 
42  L.  ed.  1037,  18  Sup.  Ct.  Rep.  594;  Re 
Hoffman,  143  N.  Y.  327,  38  N.  E.  311;  Port- 
kmd  Bank  v.  Apthorp,  12  Mass.  252;  Re 
Seaman,  147  K.  Y.  75,  41  N.  E.  401. 

The  circumstance  that  when  the  right 
arose  it  was  not  covered  by  a  tax  law  gives 
no  such  vested  right  as  would  save  it  from 
future  taxation. 

Re  Vanderbilt,  60  App.  Div.  246,  63  N. 
Y.  Supp.  1079;  People  ex  rel,  Cunningham 
V.  Roper,  35  N.  Y.  629;  People  ex  rel.  Oal- 
latin  Nat,  Bank  v.  New  York  Tax  A  A. 
Comrs.  67  N.  Y.  619;  People  ex  rel.  Sears  v. 
Brooklyn,  84  N.  Y.  613. 

Bartletty  J.«  delivered  the  opinion  of  the 
court: 

Tlie  testator,  Walden  Pell,  Ist,  died  in 
tlie  city  of  New  York  on  the  14th  day  of 
April.  1883;  and  by  the  terms  of  his  v/ill  lie 
gave  a  life  estate  in  all  his  property  to  his 
widow,  with  remainders  over  at  her  death, 
in  equal  shares  (after  making  various  be- 
quests of  personal  property),  to  his  nephewp 
and  nieces,  and  the  issue  of  any  deceased 
nephew  or  niece,  together  with  one  equal 
share  thereof  to  his  sister  Emma.  The  life 
tenant,  the  widow,  died  on  the  20th  day  of 
December,  1809,  at  which  time  all  the  es- 
tates in  remainder  came  into  the  actual  pos- 
session and  enjoyment  of  the  beneficiaries 
under  the  will  and  codicil.  It  is  not  dis- 
puted that  under  this  will  the  bequests  of 
personal  property  and  the  estates  upon  re- 
mainder of  real  estate  vested  in  the  benefi- 
ciaries at  the  time  of  the  testator's  death. 
Notwithstanding  the  vesting  of  these  estates 
in  the  year  1863,  it  is  contended  on  behalf 
of  the  comptroller  of  the  city  of  New  York 
that  they  are  subject  to  the  payment  of 
the  transfer  tax,  under  an  amendment  of  the 
general  statute  providing  for  taxable  trans- 
fers (Laws  1899,  chap.  76),  being  article 
10  of  an  act  in  relation  to  taxation,  consti- 
tuting chapter  24  of  the  General  Laws 
67  L.  R.  A. 


(Laws  1896,  chap.  008,  pp.  795,  868), 
which  reads  as  follows:  "All  estates  upon 
remainder  or  reversion,  which  vested  prior 
to  June  30th,  1885,  but  which  will  not  come 
into  actual  possession  or  enjoyment  of  the 
person  or  corporation  beneficially  interested 
therein  until  after  the  passage  of  this  act 
shall  be  appraised  and  taxed  as  soon  as  the 
person  or  o^^poration  beneficially  interested 
therein  shall  be  entitled  to  the  actual  pos- 
session or  enjoyment  thereof."  This  amend- 
ment of  1899  became  a  law  on  March  14th 
of  that  year,  the  life  tenant  dying  in  the 
following  December.  It  is  conceded  that  th9 
remainders  in  this  case  are  controlled  by 
this  amendment,  if  it  can  be  sustained  as  a 
valid  exercise  of  legislative  power. 

The  appellant  insists  that  this  amend- 
ment imposing  a  succession  or  transfer  tax 
upon  estates  which  vested  April  14,  1863, 
is  retroactive,  and  attempts  to  tax  estates 
and  rights  which  had  vested  long  before  its 
enactment;  that,  this  being  so,  it  violates 
the  Constitution  of  the  United  States,  which 
forbids  any  law  impairing  the  obligations 
of  contracts,  and  also  the  Constitution  of 
the  state  of  New  York,  which  prohibits  the 
taking  of  private  property  for  public  use 
without  compensation.  The  appellant  does 
not  attack  the  constitutionality  of  the  law 
simply  because  it  is  retroactive,  but  for  the 
reason  that  it  is  both  retroactive  and  ef- 
fective to  impair  vested  rights. 

The  language  of  this  amendment  of  1S99 
would  seem  to  include  all  remainders  cre- 
ated by  deed  or  will  which  oome  within  the 
restrictive  time  limitation  therein  fixed. 
Legislation  which  impairs  the  value  of  a 
vested  estate  is  unconstitutional.  Ger- 
mcmia  Sav.  Bank  v.  Suspension  Bridge,  159 
N.  Y.  362,  54  N.  K  33.  In  this  case  the 
legislature  sought  to  confer  the  right  ol 
appeal  after  the  expiration  of  the  statutory 
limitation.  In  so  far  as  this  statute  ap- 
plied to  existing  judgments,  it  was  held  un- 
constitutional, out  valid  as  to  judgments 
thereafter  recovered.  Da^h  v.  Van  Kleeck, 
7  Johns.  477,  5  Am.  Dec.  291;  Sayre  v.  Wie- 
ner, 8  Wend.  661;  Danks  v.  Quackenbush^ 
3  Denio,  594;  Wood  v.  Oakley,  11  Paige, 
400;  Westervelt  v.  Gregg,  12  N.  Y.  202.  62 
Am.  Dec.  160;  NeiD  York  d  0.  Midland  R. 
Co,  V.  Van  Horn,  57  N.  Y.  473.  This  court, 
in  Re  Seaman,  147  N.  Y.  69,  41  N.  K  401. 
held  that  the  taxable  transfer  act  of  1892, 
which  provided  that  *'such  tax  shall  also 
be  imposed  when  any  such  person  or  corpo- 
ration becomes  beneficially  entitled,  in  pos- 
session or  expectancy,  to  any  property  or 
the  income  thereof  by  any  such  transfer, 
whether  made  before  or  after  the  passage  of 
this  act,"  was  to  be  restricted  to  tne  case  of 
grants  or  ^fts  ca4isa  mortis,  mentioned  in 
the  preceding  portion  of  the  subdivision, 
and  did  not  extend  to  transfers  by  will  or 
intestacy,  so  as  to  subject  to  taxation  rights 
of  cuccession  which  accrued  before  the  stat- 
ute came  into  existence.  Judge  Finch  said: 
"We  have  held  that  the  tax  is  not  upon  the 
property  which  is  transferred,  but  upon  the 
right  of  succession  which  passes  to  the  suc- 
cessor. Re  8u>ift,  137  N.  Y.  88,  18  L.  R. 
A.  709,  32  N.  £.  1096.    A  right  of  succes* 
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siodi  paned  to  the  four  living  children  of 
George  at  the  death  of  testator.  It  came 
from  him.  It  waa  transferred  by  him,  tak- 
ing effect  at  his  death,  and  passed  then  or 
never.  But  the  right  itself,  although  vest- 
ing in  the  successors  at  once,  had  its  own 
peculiar  character.  It  could  not  ripen  into 
possession  or  enjoyment  until  the  death  of 
the  life  tenants,  and,  before  that  event,  was 
contingent  solely  as  to  the  persons  who 
should  eventually  take,  and  the  proportions 
to  be  observed.  The  legatees,  as  a  class, 
were  certain.  The  particular  individuals 
were  alone  uncertain.  ...  To  say  that 
no  beneficial  interest  passed  into  hands 
where  it  was  taxable  is  very  different  from 
saying  that  no  beneficial  interest  passed  at 
all.  The  doctrine  of  the  case  [Re  Ourtis, 
142  N.  Y.  219,  36  N.  E.  887],  and  its  mani- 
fest trend,  was  that,  where  the  particular 
persons  who  were  to  have  the  beneficial 
possession  were  uncertain,  the  appraisal 
and  collection  must  be  adjourned  until  the 
uncertainty  ended;  but  no  new  doctrine  of 
the  passing  of  the  right  of  succession  at  a 
date  later  than  that  of  the  will  was  at  all 
asserted.  It  is  said,  however,  that  the 
right  of  succession  passing  in  remainder  by 
the  will  was,  at  best,  merely  technical  and 
nominal,  and  that  the  beneficial  interest  did 
not  pass  until  the  termination  of  the  life 
estates.  In  one  sense,  that  is  true.  The 
right  of  succession  to  specific  individuals 
might  prove  barren,  and  for  that  reason  the 
claim  of  the  state  should  be  adjourned,  and 
the  law  of  1892  fully  recognizes  and  pro- 
vides for  such  an  adjournment;  but  a  neces- 
sary and  admissible  delay  in  appraisal  and 
collection  is  a  very  different  matter  from 
an  assertion  that  no  beneficial  right  of  suc- 
cession passed  at  all  until  after  the  decease 
of  the  life  tenants." 

Under  the  original  statute  of  1885  it  was 
the  practice  in  some  of  the  surrogates* 
courts  of  the  state  to  assess  the  transfer 
tax  on  vested  remainders  not  yet  in  posses- 
sion, and  in  regard  to  which  there  was  a 
contingency  as  to  the  members  of  a  class 
who  would  take.  This  was  obviously  un- 
just, and  this  court  determined  that  the  as- 
sessment and  collection  of  the  tax  should  be 
postponed  until  the  persons  were  known 
who  should  ultimately  come  into  possession. 
Re  RooacveWa  Estate,  143  N.  Y.  120,  25  L. 
R.  A.  695,  38  N.  E.  281;  Re  Hoffmanns  Es- 
tate, 143  N.  Y.  327,  38  N.  E.  311.  The 
rule  thus  laid  down  was  clearly  just,  as 
otherwise  a  remainderman  named  in  a  will 
might  be  called  upon  to  pay  a  succession  tax 
upon  property  which  he  might  never  enjoy. 
The  l^siation  of  1899,  now  under  consid- 
eration, obviously  proceeds  upon  a  misap- 
prehension of  the  effect  of  the  absolute  vest- 
ing of  a  remainder.  Expectant  future  es- 
tates, as  defined  in  the  statute,  expressly 
include  all  remainders,  whether  vested  or 
contingent;  and  they  are  by  statute  de- 
scendible, devisable,  and  alienable.  Moore 
V.  Littel,  41  N.  Y.  66,  84.  Mr.  Fearne,  in 
his  work  on  (}ontingent  Remainders  (p. 
364),  says:  "In  general,  it  seems  that  con- 
tingent interests  pass  to  the  real  or  personal 
representatives,  according  to  the  nature  of' 
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such  interests,  as  well  aa  vested  interests, 
so  as  to  entitle  such  representatives  to 
them  when  the  contingencies  happen." 
Kenyon  v.  See,  94  N.  Y.  563,  568.  This 
court  and  the  Supreme  Ck>urt  of  the  United 
States  have  held  m  numerous  cases  that  the 
transfer  tax  is  not  imposed  upon  properly, 
but  upon  the  right  of  succession.  It  there- 
fore follows  that  where  there  was  a  com- 
plete vesting  of  a  residuary  estate  before 
the  enactment  of  the  transfer  tax  statute, 
it  cannot  be  reached  by  that  form  of  taxa- 
tion. In  the  case  before  us  it  is  an  undis- 
puted fact  that  these  remainders  had  vested 
in  ^863,  and  the  only  contingency  leading  to 
their  devesting  was  the  death  of  a  re- 
mainderman in  the  lifetime  of  the  life  ten- 
ant, in  which  event  the  children  of  the  one 
so  dying  would  be  substituted.  If  these  es- 
tates in  remainder  were  vested  prior  to  the 
enactment  of  the  transfer  tax  act,  there 
could  be  in  no  legal  sense  a  transfer  of  the 
property  at  the  time  of  possession  and  en- 
joyment. This  being  so,  to  impose  a  tax 
based  on  the  succession  would  be  to  diminish 
the  value  of  these  vested  estates,  to  impair 
the  obligation  of  a  contract,  and  take  pri- 
vate property  for  public  use  without  com- 
pensation. 

The  learned  appellate  division  reached  the 
conclusion  that  this  amendment  of  1899  was 
unconstitutional,  and  we  agree  with  them  in 
that  regard.  They  have,  however,  sustained- 
this  legislation  on  the  ground  that  it  is  a 
direct  tax  upon  property,  and  a  legitimate 
exercise  of  the  taxing  power.  In  so  hold- 
ing, that  learned  court  uses  this  language: 
"It  may  seem  incongruous  that  a  transfer 
tax  act,  which  in  principle  was  intended  to> 
impose  a  tax  upon  the  right  of  succession, 
should  be  construed  in  such  a  way  as  to< 
uphold  the  tax  as  one  upon  property. 
.  .  .  Our  conclusion,  therefore,  upon  the- 
whole  case,  is  that,  if  the  tax  sought  to  be 
imposed  could  only  be  supported  upon  the 
ground  that  it  is  a  tax  upon  the  right  of 
succession,  then  there  would  be  objections, 
among  them,  constitutional  ones,  to  its  va- 
lidity, but  that,  with  reference  to  the  estate 
here  involved,  if  the  act  can  be  construed, — 
as,  with  some  misgivings,  we  think  it  can, — 
as  a  tax  upon  property,  it  is  free  from  con- 
stitutional objections,  and  the  tax  may  be 
upheld."  We  are  of  opinion  that  it  is  a 
violent  presumption  as  to  the  intention  of 
the  legislature  to  construe  an  act,  which  is 
avowedly  designed  to  tax  the  succession  of 
property  on  the  death  of  its  owner,  as  a  di- 
rect tax.  It  would  seem  to  be  too  clear  for 
ar^ment  that  the  legislative  intention  in 
this  regard  was  to  deal  with  the  act  relat- 
ing to  taxable  transfers,  and  with  nothing 
else.  In  the  first  place,  we  have  the  title 
of  chapter  76  of  the  Laws  of  1899,  enacting 
this  amendment,  as  follows:  "An  Act  to 
Amend  Chapter  908  of  the  Laws  of  1896, 
Entitled  *An  Act  in  Relation  to  Taxation, 
Constituting  Chapter  24  of  the  General 
Laws,'  as  Amended  by  ChajJter  284  of  the 
Laws  of  1897,  Relating  to  Taxable  Trans- 
fers of  Property."  The  1st  section  thereof 
opens  with  these  words:  "Section  230  o£ 
chapter  908  of  the  Laws  of   1896,    .... 
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relating  to  taxable  transfers  of  property, 
is  hereby  amended  to  read  as  follows,  etc. 
To  say  that  the  act  was  not  an  amendment 
of  the  law  relating  to  taxable  transfers  of 
property  is  to  contradict  what  plainly  ap- 
pears upon  its  face.  We  will  once  more 
quote  the  amendment:  "All  estates  upon 
remainder  or  reversion,  which  vested  prior 
to  June  30th,  1885,  but  which  will  not 
come  into  actual  possession  or  enjoyment  of 
the  person  or  corporation  beneficially  inter- 
ested therein  until  after  the  passage  of  this 
act,  shall  be  appraised  and  taxed  as  soon  aa 
the  person  or  corporation  beneficially  inter- 
ested therein  shall  be  entitled  to  the  actual 
possession  or  enjoyment  thereof." 

The  intention  of  the  legislature  being  so 
absolutely  clear  in  the  premises, — ^for  it 
must  be  remembered  that  ever  since  the 
death  of  the  testator  this  property  has 
borne  and  discharged  its  annual  taxes,  just 
the  same  as  other  property, — ^we  might  well 
be  justified  in  declining  to  further  consider 
the  question  of  whether  this  is  an  efifort  to 
impose  a  direct  tax  upon  property. 

Assuming,  however,  that  the  legislature 
intended  to  exercise  its  power  of  direct 
taxation,  the  learned  counsel  for  the  appel- 
lant insists  that  it  is  invalid  for  two  rea- 
sons :  ( 1 )  The  law  does  not  subject  to  the 
tax  a  class  of  property,  but  does  subject 
certain  designated  persons,  defined  by  the 
character  of  their  ownership,  to  the  pay- 
ment of  the  tax;  (2)  the  law  does  not  ap- 
portion the  burden  equally  upon  all  the 
owners  designated,  but  discriminates  be- 
tween different  owners,  so  that  the  share  of 
the  burden  imposed  as  to  some  owners  is  5 
per  cent,  as  to  other  owners  it  is  1  per  cent, 
and  as  to  still  other  owners  it  is  nothing 
at  all. 

It  is  the  undoubted  rule  that  the  l^sla- 
ture  possesses  unlimited  power  of  taxation, 
except  as  restrained  by  constitutional  pro- 
visions. These  restraints  require  the  tax- 
ation to  be  imposed  according  to  well-settled 
general  rules.  In  Pollock  v.  Farmers*  Loan 
&  T.  Co.  157  U.  S.  599,  39  L.  ed.  825,  15 
Sup.  Ct.  Rep.  696,  the  Supreme  Ck)urt  of  the 
United  States  lays  down  the  following  rule: 
"The  inherent  and  fundamental  nature  and 
character  of  a  tax  is  that  of  a  contribution 
to  the  support  of  the  government,  levied 
upon  the  principle  of  equal  and  uniform  ap- 
portionment among  the  persons  taxed,  and 
any  other  exaction  does  not  come  within  the 
legal  definition  of  a  tax."  Mr.  Cooley,  in  his 
work  on  Taxation,  at  page  596  [2d  ed.  p. 
215]  says:  ''It  is  difficult  to  conceive  of  a 
justifiable  exemption  law  which  should  se- 
lect single  individuals  or  corporations,  or 
single  articles  of  property,  and,  taking  them 
out  of  the  class  to  which  they  belong,  make 
them  the  subject  of  capricious  legislative 
favor.  Such  favoritism  could  make  no  pre- 
tense to  equality.  It  would  lack  the  sem- 
blance of  legitimate  tax  legislation."  The 
Supreme  Court  of  the  United  States,  in  a 
recent  case,  dedided  March  10,  1902  {Con- 
nolly V.  Union  Sewer  Pipe  Co,  184  U.  S. 
540,  46  L.  ed.  679,  22  Sup.  Ct.  Rep.  431), 
have  considered  the  subject  of  classification 
verv  fully.  The  court  says:  "The  diffi- 
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culty  18  not  met  by  saying  that»  generally 
speaking,  the  state,  when  enacting  laws, 
may,  in  its  discretion,  make  a  classification 
of  persons,  firms,  corporations,  and  associa- 
tions, in  order  to  subserve  public  objects. 
For  this  court  has  held  that  classification 
'must  always  rest  upon  some  difference 
which  bears  a  reasonaole  and  just  relation 
to  the  act  in  respect  to  which  the  classifi- 
cation is  proposed,  and  can  never  be  made 
arbitrarily,  and  without  any  such  basis. 
.  .  .  But  arbitrary  selection  can  never 
be  justified  by  calling  it  classification.  The 
equal  protection  demanded  by  the  14th 
Amendment  forbids  this.  .  .  .  No  duty 
rests  more  imperatively  upon  the  courts 
than  the  enforcement  of  those  constitutional 
provisions  intended  to  secure  that  equalil^ 
of  rights  which  is  the  foundation  of  free  gov- 
ernment. ...  It  is  apparent  that  the 
mere  fact  of  classification  is  not  sufficient 
to  relieve  a  statute  from  the  reach  of  the 
equality  clause  of  the  14th  Amendment,  and 
that  in  all  cases  it  must  appear,  not  only 
that  a  classification  has  been  made,  but  also 
that  it  is  one  based  upon  some  reasonable 
ground, — some  difference  which  bears  a  just 
ai^d  proper  relation  to  the  attempted  classi- 
fication,— and  is  not  a  mere  arbitrary  selec- 
tion.' Qulf,  C.  d  Bt.  F.  R.  Co,  V.  ElUa,  165 
U.  S.  150,  155,  159,  160,  165,  41  L.  ed.  666, 
668,  670,  671,  17  Sup.  Ct.  Rep.  255.  These 
principles  were  recognized  and  applied  in 
Cotting  v.  Ka/Moa  City  Stock  Yards  Co.  183 
U.  S.  79.  sub  nom,  Cotting  v.  Oodard,  46  L. 
ed.  92,  2*2  Sup.  Ct.  Rep.  30,  in  which  it  was 
unanimously  agreed  that  a  statute  of  Kan- 
sas regulating  the  charges  of  a  particular 
stock-yards  company  in  the  state,  but  which 
exempted  certain  stock  yards  from  its  oper- 
ation, was  repugnant  to  the  14th  Amend- 
ment, in  that  it  denied  to  that  compajiy  the 
equal  protection  of  the  laws."  The  case 
from  which  we  have  quoted  above  involved 
the  validity  of  the  Illinois  trust  statute  of 
1893,  which  was  alleged  to  be  in  violation 
of  the  14th  Amendment  of  the  Constitution 
of  the  United  States.  The  act  was  held  un- 
constitutional for  the  reason  that  the  1st 
section  thereof  embraced  all  persons,  firms, 
corporations,  or  association  of  persons  who 
combine  their  capital,  skill,  or  acts  for  any 
of  the  purposes  specified,  while  the  9th  sec- 
tion declares  that  the  statute  shall  not  ap- 
ply to  agriculturists  or  live-stock  dealers,  m 
respect  of  their  products  or  stock  on  hand. 
This  discrimination  was  held  to  render  the 
statute  invalid. 

It  is  to  be  observed  that  the  amendment 
of  1899,  now  under  consideration,  was  fur- 
ther amended  in  1900  and  1901  by  changing 
the  words,  "June  30th,  1885,"  t6  "May  1st, 
1892."  While  these  changes  do  not  affect 
the  case  at  bar,  still  they  indicate  the  leg- 
islative intention  to  narrow  the  application 
of  this  statute  to  a  very  limited  number  of 
individuals  belonginjB^  to  a  larger  class.  Hie 
vice  of  this  legislation  is  that  it  does  not 
seek  to  impose  a  tax  on  all  estates  upon  re- 
mainder, whether  created  by  will  or  deed, 
that  vested  prior  to  June  30,  1885,  but  con- 
tains the  further  provision  that  the  life  es- 
tate must  expire  after  the  passage  of  the 
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amendment  on  March  14,  1809.  All  the 
vested  estates  upon  remainder  or  reversion, 
as  to  which  the  intermediate  life  estate  ter- 
minated between  June  30,  1885,  and  March 
14,  1890,  escape  taxation,  as  they  are  not 
within  the  purview  of  the  amendment  of 
the  latter  year.  The  tax  is  therefore  im- 
posed upon  a  limited  class  of  remainder- 
men, while  others  who  have  come  into  pos- 
session and  enjoyment  by  reason  of  the  ter- 
mination of  the  life  estate  long  after  the 
«arly  date  fixed  of  June  30,  1885,  are  not 
taxed.  The  learned  counsel  for  the  appel- 
lant states  a  very  apt  illustration  in  his 
brief,  as  follows:  '*We  often  hear  it  de- 
clared that  tlie  legislature  may  designate 
watches  and  carriages  as  a  class  of  prop- 
erty., and  subject  the  same  to  the  payment 
of  duties  or  taxes;  but  would  anyone  claim 
that  a  law  declaring  that  all  watches  or 
carriages  which  were  purchased  prior  to 
June  30,  1885,  should  be  appraised  and 
taxed,  could  be  sustained  upon  the  ^ound 
that  such  law  merely  designated  a  class  of 
property  for  taxation?"  Where  the  statute 
declares  that  the  owners  of  a  particular 
class  of  property,  acquired  at  a  particular 
time,  shall  be  taxed,  it  is  equivalent  to  nam- 
ing the  owners  of  such  property.  It  is  in 
no  sense  a  general  classification.  The  prin- 
ciple involved  in  this  mode  of  taxation  is  il- 
lustrated in  Re  Henneberger,  155  N.  Y.  420, 
42  L.  R.  A.  132,  50  N.  £.  61,  which  involved 
the  question  whether  a  statute  was  a  gen- 
eral or  a  private  or  local  bill.  The  head- 
note  reads  as  follows:  "Although  an  act  is 
drawn  in  general  terms,  if  its  provisions  are 
such,  in  number  and  in  character,  aa  un- 
duly, with  reference  to  the  constitutional 
purpose,  to  restrict  its  operation,  and,  to 
all  intents^  to  confine  it  to  a  particular  lo- 
cality, it  comes  as  much  under  condemna- 
tion as  a  local  bill  as  though  it  designated 
the  locality  by  name." 

This  amendment  is  clearly  unconstitu- 
tional in  another  aspect,  as  it  does  not  ap- 
portion the  burden  equally  among  the  own- 
ers of  estates  sought  to  be  taxed,  for  it  im- 
poses on  some  5  per  cent,  on  others  1  per 
cent,  and  as  to  other  owners  nothing  at  all. 
It  is  true,  this  discrimination  was  brought 
about  because  the  legislature  was  dealing 
with  a  succession  tax,  and  consequently 
maintained  the  differing  rates  of  taxation 
found  in  the  act  in  relation  to  taxable  trans- 
fers. This  is  still  further  evidence  that  the 
intention  of  the  legislature  was  not  to  ex- 
ercise its  power  of  direct  taxation. 

It  follows  that  the  amendment  of  1899, 
whether  regarded  as  a  part  of  the  act  re- 
lating to  Uixable  transfers,  or  an  attempt 
on  the  part  of  the  legislature  to  exercise  its 
general  power  of  taxation,  is  unconstitu- 
tional and  void. 

The  order  appealed  from  should  he  re- 
versed, with  costs^  and  an  order  duly  en- 
tered declaring  the  estate  of  Walden  Pell, 
1st,  to  be  exempt  from  the  transfer  tax 

Gray,  0*Brieii,  Hai^lit,  CuUeii,  and 
Wener,  JJ.,  concur.  Parker,  Gh.  J., 
concurs  only  on  the  ground  that  chapter  76, 
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Laws  1899,  does  not  provide  for  a  direct 
tax  upon  property,  and,  in  so  far  as  it  aims 
to  tax  transfers  of  estates  already  vested 
when  the  act  was  passed  (which  is  this 
case),  it  is  void. 


Charles  DAVIS  et  al,  Respte,^ 

V, 

NIAGARA    FALLS    TOWER    COMPANY, 
Appt. 

(171  N.  Y.  338.) 

A  landofviier  ivlll  be  enjoined  fronk 
maintaining  a  to\wer  on  bis  land  in  such 
a  way  that  ice  formed  on.  It  from  freezing 
rain  or  spray  from  a  cataract  falls  onto  ad- 
joining property  so  a«  to  injure  it  and  en- 
danger human  life. 

iO'Brien,  J,,  dUsents.) 

(May  29,  1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Fourth  Department,  affirming 
a  judgment  of  a  Trial  Term  for  Niagara 
County  in  plaintiffs'  favor  in  an  action 
brought  to  enjoin  the  maintenance  of  a 
tower  on  defendant's  property.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bissell  A  Metealf,  for  appel- 
lant: 

The  test  of  the  permissible  use  of  one's 
own  land  is  not  whether  the  use  or  the  act 
causes  injury  to  a  neighbor's  property,  or 
that  the  injury  was  the  natural  conse- 
quence, or  that  the  act  is  in  the  nature  of  a 
nuisance,  but  the  inquiry  is.  Was  the  act 
or  use  a  reasonable  exercise  of  the  dominion 
which  the  owner  of  property  has  by  virtue 
of  his  ownership  over  the  property,  having 
regard  to  all  interest  aitecting  his  own  ana 
those  of  his  neighbors  and  having  in  view 
also  public  policy? 

Booth  V.  Rome,  W.  d  O.  Terminal  R,  Co, 
140  N.  Y.  267,  24  L.  R.  A.  105,  35  N.  E. 
592. 

No  negligence  being  charged  and  the  use 
being  reasonable,  the  plaintiffs  are  remedi- 
less and  the  injury  is  dammim  absque  tn- 
juria. 

Ibid.;  Negus  v.  Becker,  143  N.  Y.  303,  25 
L.  R.  A.  667,  38  N.  E.  290;  Benner  v.  At- 
lantic Dredging  Go,  134  N.  Y.  156,  17  L.  R. 
A.  220,  31  N.  E.  328 ;  Vanderwiele  v.  Taylor, 
65  N.  Y.  341 ;  Losee  v.  Buchanan,  61  N.  Y. 
487,  10  Am.  Rep.  623;  Moore  v.  Gadsden, 
87  N.  Y.  84,  41  Am.  Rep.  352. 


Note. — As  to  liability  for  discharging  water 
from  gutter  upon  neighbor's  land*  see,  in  this 
series,  Fitzpktrick  v.  Welch  (Mass.)  48  L.  R. 
A.  278. 

As  to  liability  for  injury  by  fall  of  snow  from 
roof,  see  Smethurst  v.  Independent  Cong. 
Church  (Mass.)  2  L.  R.  A.  695  ;  and  Lee  v.  Mc- 
Laughlin (Me.)  26  L.  R.  A.  197. 

As  to  liability  for  injury  caused  by  escape 
of  water  from  standpipe  maintained  on  prem- 
ises, see  Defiance  Water  Co.  v.  Olinger  (Ohio) 
32  L.  R.  A.  736. 
36 


646 


New  York  Court  of  Affeals. 


Mat. 


Messrs.  Colin  &  Ckormann,  for  re- 
spondents : 

The  questions  as  to  whether  the  tower  as 
maintained  is  a  nuisance  and  the  amount  of 
damages  sustained  by  plaintiffs  are  both 
questions  of  fact,  and  the  findings  of  the 
trial  court  having  been  unanimously  af- 
firmed by  the  appellate  division,  no  ques- 
tion is  presented  for  determination  by  this 
court. 

New  York  Const,  art  6,  §  9;  N.  Y.  Code 
Civ.  Proc.  §  191,  subd.  4;  'Niagara  Falls  v. 
New  York  G,  d  H.  R,  R,  Co.  168  N.  Y.  610, 
61  N.  E.  185. 

The  finding  that  the  maintenance  of  the 
tower  by  defendant  constituted  a  nuisance 
was  the  only  legitimate  finding  deducible 
from  the  evidence. 

Shipley  v.  Fifty  Associates,  106  Mass.  194, 
8  Am.  Rep.  318;  Walsh  v.  Mead,  8  Hun, 
387;  Cogswell  v.  New  York,  N.  H.  d  E.  R. 
Co.  103  N.  Y.  10,  fyl  Am.  Rep.  701,  8  N.  E. 
537;  Campbell  v.  SecMian,  63  N.  Y.  568,  20 
Am.  Rep.  567 ;  McKeon  v.  See,  4  Robt.  449 ; 
Bohan  v.  Port  Jervis  Gaslight  Co.  122  N.  Y. 
18,  9  L.  R.  A.  711,  25  N.  E.  246;  Garvey  v. 
Long  Island  R.  Co.  159  N.  Y.  323,  54  N.  E. 
57 ;  Fletcher  v.  Rylands,  L.  R.  1  Exch.  265 ; 
Penruddock's  Case,  5  Coke,  100b;  Fitzher- 
bert,  Natura  Brevium,  184;  Smith  v.  Inger- 
soil-Sergeant  Rock  Drill  Co.  7  Misc.  374,  27 
N.  Y.  Supp.  907,  12  Misc.  5,  33  N.  Y.  Supp. 
70;  Jarvis  v.  Baxter,  20  Jones  &  S.  109; 
Pom.  Eq.  Jur.  §§  1350  et  seq.;  16  Am.  & 
Eng.  Enc.  Law,  p.  959;  Wood,  Nuisances, 
§§  103,  104. 

The  remedy  by  injunction  is  proper. 

Cogswell  v.  New  York,  N.  H.  d  H.  R.  Co. 
105  N.  Y.  319,  11  N.  E.  518;  Goldschmidt 
V.  New  York  Steam  Co.  7  App.  Div.  317,  40 
N.  Y.  Supp.  169 ;  Robinson  v.  Smith,  25  N. 
Y.  S.  R.  647,  7  N.  Y.  Supp.  38 ;  Trenor  v. 
Jackson,  15  Abb.  Pr.  N.  S.  115;  Dean  v. 
Benn,  69  Hun,  519,  23  N.  Y.  Supp.  708;  16 
Am.  &  Eng.  Enc.  Law,  p.  959 ;  Pom.  Eq.  Jur. 
§§  1350  et  seq.;  N.  Y.  Code  Civ.  Proc.  % 
1662. 

Cnllen,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiiTs  and  the  defendant  are  own- 
ers of  adjacent  properties  on  a  street  called 
the  "Rivcrway,"  in  the  city  of  Niagara 
Falls.  The  plaintiffs  have  constructed  on 
their  land  a  building  used  for  a  museum, 
with  large  skylights  in  the  roof.  The  de- 
fendant has  built  on  its  land  a  hotel  and  a 
tower  or  observatory.  This  tower  is  about 
200  feet  high,  and  is  constructed  of  an  open 
iron  framework  with  braces  and  cross  gird- 
ers. At  the  top  of  the  tower  there  is  an 
observatory.  Visitors  are  carried  to  and 
from  the  observatory  by  elevators.  The 
whole  structure  is  several  feet  within  the 
limits  of  the  defendant's  land.  As  found  by 
the  trial  court,  during  the  winter  ice  is 
formed  on  the  structure  from  sleet,  melting 
snow,  and  spray  from  the  Falls  of  Niagara, 
which  accumulates,  and  when  a  thaw  oc- 
curs large  quantities  of  ice  fall  from  the 
tower  upon  the  roof  of  the  plaintiffs'  build- 
in<7.  in  size  and  with  velocity  sufficient  to 
57  L.  R.  A. 


endanger  human  life,  by  means  of  which 
plaintiffs'  building  and  property  have  been 
injured.  The  action  was  brought  to  recover 
damages,  and  for  an  injunction  to  restrain 
the  defendant  from  so  maintaining  the 
tower  as  to  suffer  ice  to  fall  therefrom  on 
the  plaintiffs'  property.  The  trial  court 
also  found  that  the  injury  to  plaintiffs' 
building  and  the  accumulation  and  fall  of 
ice  from  the  tower  on  the  plaintiffs'  prop- 
erty recurred  each  winter  during  periods  of 
thaw.  It  further  found  that  the  tower  was 
a  safe,  substantial,  and  suitable  structure 
for  the  purpose  for  which  it  was  used.  On 
these  facts  it  decided,  as  a  matter  of  law, 
that  the  maintenance  and  construction  of 
the  tower  was  a  private  nuisance,  and  that 
the  plaintiffs  were  entitled  to  a  perpetual 
injunction  restraining  the  defendant  from 
so  maintaining  the  structure  that  ice  would 
form  thereon  and  fall  on  the  building  and 
premises  of  the  plaintiffs.  A  reference  was 
ordered  to  ascertain  the  plaintiffs'  damages. 
On  the  report  of  the  referee  final  judgment 
was  entered  for  aft  injunction  and  damages. 
This  judgment  was  affirmed  by  the  appel- 
late division  (67  N.  Y.  Supp.  1131)  and  an 
appeal  has  been  taken  to  this  court. 

The  affirmance  below  having  been  unani- 
mous, the  question  presented  here  is  whether 
the  facts  found  entitle  the  plaintiffs  to 
judgment.  The  court  has  not  found  any 
negligence  in  the  character  or  plan  of  the 
structure  maintained  by  the  defendant.  The 
element  of  negligence  being  thus  eliminated, 
the  plaintiffs'  right  to  recover  depends  on 
the  duty  that  the  defendant  owed  to  adja- 
cent owners  with  reference  to  ice  that  might 
accumulate  on  its  building.  The  law  with 
reference  to  rainfall  seems  well  settled.  So 
long  as  the  owner  of  land  leaves  it  in  its 
natural  condition,  he  is  not  required  to 
adopt  any  measures  to  prevent  the  flowage 
of  surface  waters  from  his  premises  on  the 
adjoining  land  {VanderuneU  v.  Taylor,  65 
N.  Y.  341),  but  when  he  puts  a  structure 
on  the  land  a  contrary  rule  prevails.  Then 
he  must  take  care  of  the  water  that  falls 
on  his  premises,  except  in  the  case  of  extra- 
ordinary storms.  In  Washb.  Easements  ft 
Servitudes,  *390,  it  is  said  of  the  right  to 
eaves'  drip :  "It  grows  out  of  the  fact  that 
for  one  to  construct  the  roof  of  his  house 
in  such  a  manner  as  to  discharge  the  water 
falling  thereon  in  rain  upon  the  land  of  an 
adjacent  proprietor  is  a  violation  of  the 
right  of  such  proprietor,  if  done  without 
his  consent,  and  this  consent  must  be  evi- 
denced by  express  grant  or  prescription." 
In  Bellows  v.  Socket  t,  15  Barb.  96,  it  was 
held  that  the  defendant  could  not  maintain 
a  building  upon  his  lot,  the  water  falling 
from  the  roof  of  which  injured  the  plaintiff's 
building,  whether  the  water  actually  fell  in 
the  first  instance  on  the  defendant's  land  or 
not.  In  Walsh  v.  Mead,  8  Hun,  387,  it  was 
held  that,  where  the  roof  of  a  building  was 
so  constructed  as  to  render  the  snow  falling 
upon  it  liable  to  be  precipitated  on  the  side- 
walk without  an  adequate  guard  at  the  edge 
to  retain  it,  it  is  in  law  a  nuisance.  The 
doctrine  of  Bellows  v.  Sackett  was  followed 
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in  Jutte  V.  Hughes,  67  N.  Y.  267.  There 
this  court  said:  "The  proof  showed  that 
the  defendant  had  paved  the  yard,  thus 
causing  the  water  to  accumulate,  and  ren- 
der the  yard  less  penetrable  to  the  same,  and 
conducted  from  the  roofs  of  his  houses  to 
the  privy  in  leaders  and  drains  an  unusual 
quantity  of  water  beyond  the  capacity  of 
the  drains  to  carry  away.  This  he  had  no 
right  to  do,  and  he  was  bound  to  take  care 
of  such  water  as  fell  and  accumulated  upon 
his  own  premises,  and  to  prevent  its  causing 
any  injury  to  the  property  of  the  plaintiff. 
Bellows  y.  Hackett,  15  Barb.  96;  Foot  v. 
Bronson,  4  Lans.  51.  It  matters  not  that 
the  defendant  did  all  that  he  reasonably 
could  do  to  take  the  water  off,  if  he  suf- 
fered it  improperly  to  increase  on  his  own 
premises,  and  so  as  to  flow  on  the  plaintiff's 
premises."  The  decisions  in  other  states 
appear  to  be  uniformly  to  the  same  effect. 
In  Hhipley  v.  Fifty  Aasociatea,  106  Mass. 
194,  8  Am.  Rep.  318,  it  was  held  that  main- 
taining a  building  with  a  roof  constructed 
so  that  snow  and  ice  collecting  on  it  from 
natural  causes  will  probably  fall  onto  an 
adjoining  highway  renders  the  owner  liable 
to  a  person  injured.  It  was  there  said:  "It 
is  not  at  all  a  question  of  reasonable  care 
and  diligence  in  the  management  of  his 
roof,  and  it  would  be  of  no  avail  to  the  party 
to  show  that  the  building  was  of  the  usual 
construction,  and  that  the  inconvenience 
complained  of  was  one  which,  with  such  a 
roof  as  his,  nothing  could  prevent  or  guard 
againsu  He  has  no  right  so  to  construct 
his  building  that  it  will  inevitably,  at  cer- 
tain seasons  of  the  year,  and  with  more  or 
less  frequency,  subject  his  neighbor  to  that 
kind  of  inconvenience;  and  no  other  proof 
of  negligence  on  his  part  is  needed*  .  .  . 
He  must,  at  his  peril,  keep  the  ice  or  the 
snow  that  collects  upon  his  roof  within  his 
own  limits,  and  is  responsible  for  all  dam- 
ages if  the  shape  of  his  roof  is  such  as  to 
throw  them  upon  his  neighbor's  land,  in  the 
same  manner  as  he  would  be  if  he  threw 
them  there  himself.".  In  Gould  ▼.  Mc- 
Kenna,  86  Pa.  297,  27  Am.  Rep.  706,  the 
plaintiff's  building  was  higher  than  the  de- 
fendant's rear  building,  on  the  roof  of 
which,  on  account  of  the  height  of  adjacent 
buildings,  water  accumulated,  and  soaked 
through  the  plaintiff's  wall.  The  defend- 
ant was  held  liable,  and  it  was  there  said: 
''Having  pitched  his  roof  so  as  to  carry  the 
rainfall  against  and  into  the  wall,  it  was 


his  duty  to  raise  the  apron  or  flushing  so 
high  as  effectually  to  protect  the  plaintiff's 
store  from  being  flooded  by  the  water  thus 
brought  down.  He  had  no  right  to  carry 
the  rainfall  on  his  premises  into  and  upon 
the  premises  of  the  plaintiff.  This  was  a 
wrongful  act,  which  he  could  not  justify 
by  averring  the  openness  of  the  wall  of  the 
plaintiff."  In  Tanner  v.  Volentine,  75  111. 
624,  it  is  said:  "It  is  well  settled  that,  if 
the  owner  of  a  building  causes  the  water  to 
flow  from  the  roof  upon  the  lot  or  ground 
of  another,  such  other  may  recover  of  him 
for  the  damages  sustained,  unless  prevented 
by  some  agreement."  Hazeltine  v.  Edg- 
mand,  35  Kan.  202,  57  Am.  Rep.  157,  10  Pac. 
544,  is  to  the  same  effect.  It  is  to  be  ob- 
served that  the  structure  of  the  tower  is  not 
on  the  division  line  between  the  land  of  the 
plaintiffs  and  that  of  the  defendant,  and 
therefore  the  ice  that  is  formed  on  the  posts, 
beams,  and  girders  is  accumulated  wholly 
on  the  defendant's  land.  If  the  shape  of  the 
tower  was  such  that  rain  falling  on  the  de- 
fendant's premises  would  run  down  the 
posts  and  then  be  cast  on  plaintiffs'  build- 
ing, plainly,  under  the  authorities  cited,  the 
defendant  would  be  liable.  It  can  make  no 
difference  on  the  question  of  the  defendant's 
liability  that  the  water,  instead  of  being 
precipitated  on  the  plaintiffs'  land,  is  al- 
lowed to  congeal  and  freeze  and  fall  in  the 
form  of  ice.  Nor  is  it  material  on  the  ques- 
tion of  liability  whether  the  ice  proceeds 
from  the  fall  of  rain  or  from  the  spray  and 
mist  of  Niagara  Falls.  The  latter  is  just 
as  much  a  natural  phenomenon  as  the  for- 
mer. In  climatee  where  at  certain  seasons 
of  the  year  the  rain  falls  in  the  form  of 
snow,  the  owner  of  land  must  build  his 
structures  with  guards  that  would  be  un- 
necessary in  places  where  there  is  no  fall  of 
snow.  Likewise,  where  a  structure  is  built 
so  near  Niagara  Falls  as  to  be  subject 
to  the  precipitation  thereon  of  spray  and 
water  from  the  falls,  the  owner  is  bound  to 
take  the  necessary  precautions  against  cast- 
ing the  water  which  falls  on  his  own  prem- 
ises or  the  ice  that  is  formed  therefrom,  updn 
those  of  his  neighbor. 

/  think  the  judgment  below  was  right, 
and  that  it  should  be  affirmed,  with  costs. 

Parker,   Gh.   J.,   and   Gray,   Bartletty 
and    Werner,  JJ.,    concur.     O'Brien,  J., 

dissents.    Haight,  J.,  not  voting. 


GEORGIA  SUPREME  COURT. 


BROWN  ft  ALLEN  ei  al,,  Plffs,  in  Err,, 
JACOBS  PHARMACY  COMPANY. 

( Ga. ) 

•1«     A  combination  of  mercantile  deal- 

•Headnotes  by  Fish«  J. 


cr«  to  compel  anotlter  dealing  In 
similar  moodu  to  sell  at  prices  fixed  by  It, 
or,  upon  his  refusal  so  to  do,  to  prevent  those 
of  whom  its  members  are  purchasing  custo- 
mers from  selling  goods  to  him,  is,  upon  gen- 
eral legal  principles,  contrary  to  public  policy 
and  void ;  and  the  members  of  such  a  combi- 
nation may,  collectlTely  or  individually,  be, 
by   appropriate   injunction,   restrained   from 


Nora. — For  a  case  in  this  series  similar  to  I 
the  one  above,  see  Doremus  y.  Hennessy  (111.)  I 
67  L.  R.  A. 


43  L.  R.  A.  797,  holding  that  one  whose  busi- 
ness Is  injured  by  the  action  of  a  laundry  asao- 
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carrylnsr  Into  effect  such  purpose  as  that  in- 
dicated aboye. 

2.  The  act  approved  December  28, 
ISOtl  (Acts  1806y  p.  68),  commonly 
knofrn  as  the  <<antl-trnst  act,"  is  un- 
constitutional, as  S  4  thereof,  declaring  that 
the  provisions  of  the  act  "shall  not  apply 
to  agricultural  products  or  live  stock  while 
in  the  possession  of  the  producer  or  raiser," 
makes  the  act  repugnant  to  that  provision 
of  the  14th  Amendment  of  the  Constitution 
of  the  United  States  which  declares  that  "no 
state  shall  deny  to  any  person  within  its 
Jurisdiction  the  equal  protection  of  the  laws." 

3.  There  Tvas  no  error  In  vrantlnv  the 
Injanction  prayed  for,  save  only  as  to 
one  of  the  defendants,  and  the  judgment  ex- 
cepted to  being,  as  to  all  the  others,  correct, 
it  will  be  affirmed,  with  appropriate  direc- 
tion. 

(April  30,  1902.) 

ERROR  to  the  Superior  Court  for  Fulton 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  injuries  to  its  business  and  to 
enjoin  further  injury  by  combining  to  pre- 
vent it  from  purchasing  goods.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Smith,  Hammond,  A  Smitli, 
for  plaintiffs  in  error: 

It  is  quite  legitimate  for  any  trader  to 
obtain  the  highest  price  he  can  for  any  com- 
modity in  which  he  deals. 

1  Eddy,  Combinations,  §  193. 

A  combination  is  simply  the  co-operation 
of  two  or  more  persons  to  achieve  a  given 
result. 

Id.,  §  167. 

Voluntary  associations  to  provide  a 
standard  of  business  integrity  among  the 
members,  and  adopt  rules  for  just  and  fair 
dealing  among  them,  and  enforce  the  same 
by  penalties,  are  of  long  standing,  and  rec- 
ognized as  lawful. 

Anderson  v.  United  States,  171  U.  S.  604-r 
G16,  43  L.  ed.  300-306,  19  Sup.  Ct.  Rep.  50. 

It  is  a  part  of  every  man's  civil  rights 
that  he  be  left  at  liberty  to  refuse  business 
relations  with  any  person  whomsoever, 
whether  the  refusal  rests  upon  reason  or  is 
the  result  of  whim,  caprice,  prejudice,  or 


malice.  With  his  reasons  neither  the  pub- 
lic nor  third  persons  have  any  legal  concern. 

Cooley,  Torts,  278. 

The  exercise  by  one  man  of  his  legal  right 
cannot  be  a  legal  wrong  to  another.  What- 
ever one  has  a  right  to  do,  another  can  have 
no  right  to  complain  of. 

Cooley,  Torts,  688;  Payne  ▼.  Western  d 
A.  R.  Co.  13  Lea,  507,  49  Am.  Rep.  676. 

Damage  occasioned  by  an  act  not  in  itself 
unlawful,  done  by  a  combination  in  the  le- 
gitimate pursuit  of  its  own  lawful  business, 
and  with  no  intent  to  injure  the  party  dam- 
aged, does  not  give  rise  to  a  cause  of  action. 

I  Eddy,  Combinations,  S  477;  Bohn  Mfg. 
Co.  V.  Hollis,  54  Minn.  223,  auh  nom.  Bohn 
Mfg.  Co.  V.  Northwestern  Lumbermen's 
Asso.  21  L.  R.  A.  337,  55  N.  W.  1119;  Ma- 
cauley  Bros.  v.  Tiemey,  19  R.  I.  255,  37  L. 
R.  A.  455,  33  Atl.  1;  Brewster  v.  C.  Miller's 
Sons  Co.  101  Ky.  368,  38  L.  R.  A.  505,  41  S. 
W.  301 ;  Heywood  v.  Tillson,  75  Me.  225,  46 
Am.  Rep.  373;  Payne  v.  Western  &  A.  R. 
Co.  13  Lea,  507,  49  Am.  Rep.  666;  Re 
Greene,  52  Fed.  104. 

Messrs.  King  &  Spalding  and  D.  A« 
Loyless  also  for  plaintiffs  in  error. 

Messrs.  Hamilton  Douglas,  Rosser  A 
Carter,  John  I<.  Hopkins  Sc  Sons,  and 
Arnold  Sc  Arnold  for  defendant  in  error. 

Fish,  J.,  delivered  the  opinion  of  the 
court : 

The  record  in  this  case  discloses  that 
prior  to  the  institution  of  the  present  ac- 
tion, and  since  then,  there  existed  in  the 
United  States  three  organizations,  known, 
respectively,  as  the  Proprietary  Association 
of  America,  the  National  Wholesale  Drug- 
gists' Association,  and  the  National  Associa- 
tion of  Retail  Druggists.  These  associa- 
tions occupying  each  toward  the  others  close 
and  intimate  relations,  had,  among  other 
things,  the  purpose  of  keeping  up  the  prices 
of  proprietary  medicines,  drugs,  and  other 
articles  usually  dealt  in  by  those  engaged  in 
the  dru^  trade.  A.  local  association  was 
formed  m  Atlanta^  known  as  the  Atlanta 
Retail  Druggists'  Association.  When  it 
was  first  organized,  Joseph  Jacobs,  secre- 
tary and  treasurer  of  the  Jacobs  Pharmacy 
Company,  the  plaintiff  in  the  present  case, 


elation  In  inducing  people  engaged  In  the  laun- 
dry business  not  to  work  for  plaintiff  because 
she  would  not  charge  prices  in  accordance  with 
a  scale  fixed  by  the  association  may  recover 
damages  therefor. 

As  to  right  of  retail  coal  dealer  injured  by 
combination  between  wholesalers  and  favored 
retailers  to  monopolize  the  business  and  en- 
hance prices,  to  damages  and  an  injunction,  see 
Hawarden  v.  Youghlogheny  &  L.  Coal  Co. 
(Wis.)  55  L.  R.  A.  828. 

For  boycott  or  conspiracy  to  injure  business 
generaUy,  see  Van  Horn  v.  Van  Horn  (N.  J.  L.) 
10  L.  R.  A.  184;  Jackson  v.  Stanfleld  (Ind.) 
23  L.  R.  A.  588 ;  Graham  v.  St.  Charles  Street 
R.  Co.  (La.)  27  L.  R.  A.  416;  Macauley  v.  Tler- 
ney  (R.  I.)  37  L.  R.  A.  455;  Brewster  v.  C. 
Miller's  Sons  Co.  (Ky.)  88  L.  R.  A.  505 ;  Hart- 
nctt  v.  Plumber's  Supply  Asso.  (Mass.)  38  L. 
R.  A.  194  ;  Boutwell  v.  Marr  (Vt.)  43  L.  R.  A. 
803;  Erts  v.  Produce  Exchange  (Minn.)  48 
67  L.  R.  A. 


L.  R.  A.  90;  Inter-Ocean  Pub.  Co.  v.  Associ- 
ated Press  (111.)  48  L.  R.  A.  568;  and  Ertz  v. 
Produce  Exchange  (Minn.)  51  L.  R.  A.  825. 

For  other  cases  as  to  combinations  to  pre- 
vent competition  and  control  prices^  see  United 
States  V.  Jelllco  Mountain  Coke  &  Coal  Co. 
(C.  C.  M.  D.  Tenn.)  12  L.  R.  A.  753,  and  note; 
Lovejoy  v.  Michels  (Mich.)  18  L.  B,  A.  770, 
and  note;  More  v.  Bennett  (111.)  15  L.  R.  A. 
361;  Texas  Standard  Cotton  Oil  Co.  v.  Adoue 
(Tex.)  15  L.  R.  A.  598;  State  v.  Phlpps  (Kan.) 
18  L.  R.  A.  657 :  Queen  Ins.  Co.  v.  State  (Tex.) 
22  L.  R.  A.  483;  People  v.  Sheldon  (N.  Y.)  23 
L.  R.  A.  221;  Nester  v.  Contlnentol  Brewing 
Co.  (Pa.)  24  L.  R.  A.  247;  United  States  v. 
Trans-MIssourl  Freight  Asso.  (C.  C.  App.  8th 
C.)  24  L.  R.  A.  73;  United  States  v.  E.  C. 
Knight  Co.  (C.  C.  App.  3d  C.)  24  L.  R.  A.  428; 
Ford  v.  Chicago  Milk  Shippers*  Asso.  (III.)  27 
L.  R.  A.  298 ;  and  People  v.  Milk  Exchange  (N. 
1.)   27  L.  R.  A.  437. 
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was  a  member  of  it;  but  at  that  time  it  was 
distinctly  understood  and  agreed  among  its 
members  that  it  was  to  undertake  no  action 
with  reference  to  the  cutting  of  prices  by 
dealers  in  drugs,  or  to  contr<3  prices  of  the 
same.  Afterwards  the  plaintiff,  either  by 
its  methods  of  advertising,  or  certain  things 
that  it  did  in  the  conduct  of  its  business, 
gave  offense  to  the  members  of  this  associa^ 
tion,  and  charges  were  preferred  against 
Jacobs.  He  then  withdrew  from  the  local 
association.  Some  of  the  members  of  that 
association  were  members  of  one  or  more  of 
the  large  associations  above  referred  to. 
After  the  retirement  of  Jacobs,  the  local 
concern  put  in  operation  a  scheme  to  pre- 
vent the  pharmacy  company  from  being  able 
to  buy  goods  with  which  to  conduct  its  busi- 
ness. The  main  features  of  that  scheme 
were  that  the  local  concern,  by  circulars, 
letters,  or  otherwise,  undertook  to  notify 
wholesalers  and  manufacturers  throughout 
the  country  that  the  pharmacy  company 
was  an  aggressive  cutter,  and  to  request  the 
persons  or  concerns  addressed  not  to  sell  it 
any  more  goods;  further,  to  require  all 
salesmen  representing  the  manufacturers  or 
wholesale  houses  to  procure  from  the  local 
association  a  card,  in  order  to  procure  which 
such  salesmen  had  to  sign  an  agreement  not 
to  sell  the  pharmacy  company  any  goods; 
and  another  part  of  the  scheme  was  to  give 
the  manufacturers  and  wholesalers  to  un- 
derstand that,  unless  they  refused  to  sell 
the  plaintiff  any  goods,  the  members  of  the 
local  association  would  not  buy  any  more 
ffoods  from  them.  In  this  condition  of  af- 
fairs, the  plaintiff  brought  its  equitable  pe- 
tition against  the  defendants,  alleging,  in 
aobstance,  the  facts  set  forth  above,  and 
praying  for  damages  for  alleged  injuries  to 
its  business  already  done,  and  for  an  in- 
junction to  prevent  the  defendants  from  car- 
Tying  into  effect  the  scheme  above  outlined. 
The  petition  charged  that  the  scheme  was 
an  unlawful  conspiracy  to  destroy  the 
plaintiff's  business,  and  it  more  fully  set 
out  the  manner  in  which  this  scheme  was 
to  be  effectuated,  by  setting  forth  as  exhib- 
its, marked  "A,"  "B,"  and  "C,"  certain  let- 
ters, etc.,  by  means  of  which  the  defendants 
w^ere  seeking  to  accomplish  the  alleged  un- 
lawful purpose  which  the  plaintiff  was  seek- 
ing to  restrain.  These  exhibits  were  as 
follows: 

Exhibit  A. 
Atlanta,  Ga.,  March  28,  1901. 
C.  li.   Stoney,  President;    W.   B.   Freeman, 

Vice  President;  R.  L.  Palmer,  Treasurer; 

W.    S.    Elkin,    Jr.,    Secretary,    Atlanta 

Druggists'  Association. 
Gentlemen: — 

Inclosed  please  find  a  copy  of  a  resolution 
recently  adopted  by  the  Atlanta  Druggists' 
Association.  There  are  fifty-eight  retail 
druggists  and  three  wholesale  druggists  in 
this  city,  and  among  this  number  only  one, 
a  retailer,  is  designated  as  an  aggressive 
cutter.  Believing  that,  from  a  business 
btandpoint,  you  would  prefer  the  aid  and 
support  of  fifty-eight  (two  of  the  wholesal- 
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ers  are  also  retailers)  legitimate  druggists, 
rather  than  that  of  one  cutter,  we  feel  sure 
that  it  will  afford  you  pleasure  to  sign  the 
inclosed  agreement. 

Awaiting  an  early  reply,  I  am  yours  very 
truly, 
[Signed]  W.  S.  Elkin,  Secretary. 

Exhibit  B. 

We,  the  undersigned,  hereby  agree  to  sell 
goods  of  our  manufacture  (or  manufactured 
by  any  other  house  that  we  may  handle)  in 
the  city  of  Atlanta,  Ga.,  and  adjoining  dis- 
tricts, only  to  those  druggists  who  are  mem- 
bers of  the  Atlanta  Druggists'  Association, 
and  any  others  who  have  not  been  desig- 
nated as  aggressive  cutters.  We  further 
agree  not  to  sell  any  goods  to  department 
stores  in  the  above-mentioned  territory. 
We  reserve  the  right  to  cancel  this  contract 
by  giving  notice  to  the  secretary  of  Atlanta 
Druggists'  Association. 

Date, . 

Exhibit  C. 
A  copy  of  resolution  adopted  by  the  At- 
lanta Drugffists'  Association,  March  22d, 
1901:  Kesolved:  (1)  That  the  Atlanta 
Druggists'  Association  adopt  a  card  for 
salesmen  reading:     "This  is  to  certify  that 

Mr.    ,  representing ,  has    qualified, 

and  is  hereby  recommended  to  the  members 
of  our  association.  D&te, .  ,  Sec- 
retary. (This  card  is  only  good  for  thirty 
days  from  date.)"  (2)  That  salesmen's 
cards  shall  be  required  of  all  salesmen  rep- 
resenting as  follows:  Drug  jobbers;  pat- 
ent medicine  manufacturers;  pharmaceuti- 
cal houses;  proprietary  medicine  manufac- 
turers; druggists'  sundry  houses  who  carry 
patent  and  proprietary  medicines,  proprie- 
tary articles,  and  medicated  soaps;  manu- 
facturers of  surgical  supplies ;  and  manufac- 
turers of  paper  boxes  and  labels.  (3)  That 
the  secretary  shall  issue  cards  only  to  sales- 
men who  sign  an  agreement  not  to  sell  di- 
rectly or  indirectly  any  aggressive  cutter  or 
any  department  store.  This  agreement  to 
be  binding  to  house  represented  by  salesmen 
signing  same.  (4)  That  where  new  reme- 
dies are  being  introduced,  the  salesmen  re- 
quire each  purchaser  to  sign  contract  to  sell 
such  remedy  at  full  printed  or  implied  price. 
( 5 )  That  a  copy  of  these  resolutions  be  fur- 
nished each  manufacturer  who  is  requested 
to  sign  agreement. 

The  case  was  heard  before  Hon.  J.  H. 
Lumpkin,  Judge  of  the  Atlanta  circuit, 
upon  the  application  for  an  interlocutory 
injunction.  A  considerable  amount  of  evi- 
dence was  introduced,  concerning  which  it 
is  sufficient  to  say  that  the  plaintiff  estab- 
lished, substantially,  the  material  allega- 
tions of  its  petition.  It  claimed  an  injunc- 
tion both  upon  the  general  principles  of  the 
common  law,  and  also  under  the  terms  of 
what  is  commonly  known  as  the  "anti-trust 
act"  (Acts  1896,  p.  68),  passed  by  the  gen- 
eral assembly  of  this  state  in  1896.  The 
defendants  attacked  the  constitutionality  of 
that  act,  alleging  that  it  is  in  violation  of 
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the  14th  Amendment  of  the  Constitution  of 
the  United  States,  in  that  it  denies  to  them 
the  equal  protection  of  the  law,  and  deprives 
them  of  liberty  and  property  without  due 
process  of  law,  and  also  abridges  their  lib- 
erties and  immunities  as  citizens  of  -the 
United  States;  that  it  is  class  legislation, 
and  violates  art.  1,  §  ^,  If  1,  of  the  Constitu- 
tion of  Georgia.  The  judge  granted  the  in- 
junction substantially  as  prayed.  After  a 
careful  investigation,  we  are  satisfied  that 
he  was  right  in  so  doing,  except  in  so  far 
as  it  was  made  operative  against  the  Lamar- 
Rankin  Drug  Company,  one  of  the  defend- 
ants which  was  not  a  member  of  the  local 
association  mentioned  above,  and  against 
which,  therefore,  no  injunction  should  have 
been  granted.  This  minor  error  or  inad- 
vertency has  been  corrected  by  an  appropri- 
ate direction  in  the  judgment  rendered  by 
this  court.  It  would  not  be  profitable  to  set 
out,  or  even  summarize,  the  voluminous  ev- 
idence which  was  introduced  at  the  hearing. 
We  have  already,  in  effect,  stated  that  the 
evidence  was  sufficient  to  establish  favor- 
ably to  the  plaintiff  its  contentions  of  fact. 
We  shall  therefore  confine  our  discussion  to 
the  questions  of  law  involved  in  the  present 
writ  of  error.  Their  nature  will  be  gath- 
ered from  what  has  already  been  said,  and 
from  an  examination  of  the  headnotea  pre- 
ceding this  opinion.  We  have  been  relieved 
of  much  labor  by  reason  of  the  fact  that  the 
learned  and  able  judge  of  the  trial  court 
filed  in  the  case  an  elaborate  and  carefully 
prepared  opinion.  What  follows  is  taken 
almost  literally  from  the  same.  We  omit, 
save  as  to  extracts  from  authorities  made 
by  him,  the  use  of  quotation  marks,  for  the 
sake  of  convenience,  as  we  have  seen  fit  to 
make  some  omissions,  changes,  and  addi- 
tions as  to  the  several  propositions  stated 
and  discussed  by  his  honor.  It  is  but  fair, 
however,  to  add  that  the  material  which  we 
have  rendered  available  was  all  supplied  by 
the  work  done  bv  the  judge  below. 

A  conspiracy  has  been  defined  as  a  com- 
bination either  to  accomplish  an  unlawful 
end,  or  to  accomplish  a  lawful  end  by  un- 
lawful means.  This  form  of  expression 
was  used  by  Lord  Denman  in  King  v.  jS^etc- 
ard  (1834)  1  Ad.  &  El.  706;  Jones's  Case 
(1832)  4  Barn.  &  Ad.  345.  And  though  he 
is  reported  to  have  expressed  himself  some- 
what differently  in  other  cases  (see  passing 
remark  in  Queen  v.  Peck  (1839)  9  Ad.  & 
£1.  686),  this  definition  has  been  very 
widely  accepted  and  quoted.  See  Bouvier, 
Law  Diet.,  word,  Conspiracy.  Mr.  Eddy,  in 
his  recent  work  on  Combinations,  gives  the 
following  definition,  as  comprehensive  in  its 
nature,  and  including  both  civil  and  crim- 
inal conspiracies:  "Conspiracy  is  the  com- 
bination of  two  or  more  persons  to  do  (a) 
something  that  is  unlawful,  oppressive,  or 
immoral;  or  (b)  something  that  is  not  un- 
lawful, oppressive,  or  immoral,  by  unlaw- 
ful, oppressive,  or  immoral  means;  (c) 
something  that  is  unlawful,  oppressive,  or 
immoral,  by  unlawful,  oppressive,  or  im- 
moral means."  1  Eddy,  CSorabinations,  §§ 
171,  340.  Conspiracies  are  often  spoken  of 
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as  civil  or  criminal.  The  terms  "criminal* 
and  "civil"  are  used,  respectively,  to  desig- 
nate a  conspiracy  which  is  indictable,  or  a 
conspiracy  which  will  furnish  ground  for  a 
civil  action.  To  render  a  conspiracy  in- 
dictable at  common  law,  no  overt  acts  in 
carrying  out  the  design  of  the  conspirators 
were  necessary.  The  conspiring  was  suffi- 
cient to  authorize  an  indictment.  Yet  it 
will  be  readily  perceived  that  if  the  con- 
spirators stopped  with  conspiring,  and  did 
nothing  further  in  execution  of  the  design, 
no  injury  would  have  been  done  which  would 
furnish  a  basis  for  a  civil  action.  But  if» 
in  carrying  out  the  design  of  the  conspira- 
tors, overt  acts  were  done,  causing  legal 
damage,  the  person  damaged  had  a  right  of 
action.  Havtle  v.  Roberts,  1  Ld.  Raym.  378. 
Uence  arose  the  dictum  that  the  gist  of 
criminal  conspiracy  is  the  combination,  and 
the  gist  of  civil  conspiracy  is  the  injury  or 
damage.  And  from  this  came  certain  rul- 
ings applicable  to  the  two,  respectively, 
which  need  not  be  discussed.  Mr.  Eddy 
says:  "The  law  of  civil  conspiracy  is  a 
wider  development  and  application  of  the 
law  of  criminal  conspiracy.  So  far  as 
rights  and  remedies  are  concerned,  all  crim- 
inal conspiracies  are  embraced  within  civil 
conspiracies, — the  definition  of  the  latter 
embraces  the  former."  1  Eddy,  Combina- 
tions, §  364.  That  contracts  and  agree- 
ments in  general  restraint  of  trade  are  con- 
trary to  public  policy  and  void  is  a  principle 
so  universally  recognized  that  citation  of 
authority  is  unnecessary  to  support  it.  It 
has  been  crystallized  in  §  3668  of  the  Civil 
Code  of  this  state,  where  the  expression  is 
that  contracts  "in  general  restraint  of 
trade"  are  contrary  to  public  policy.  Dif- 
ferences of  opinion  arise  only  when  this  gen- 
eral principle  is  to  be  applied  to  a  particu- 
lar case.  Thus  it  is  suggested,  inasmuch  aa 
the  evidence  shows  that  not  all  of  the  drug- 
gists of  Atlanta  are  members  of  the  local 
association,  but  only  about  three  fourths  of 
them,  that  the  combination  or  agreement 
was  not  obnoxious  to  this  rule,  or  the  rule 
declaring  agreements  or  contracts  tending 
to  monopoly  against  public  poKcy,  even  if 
it  would  have  been  eo  were  all  members. 
We  do  not  think  this  distinction  sound. 
Nothing  is  more  common  than  for  the  courts 
to  declare  contracts  between  only  two  per- 
sons, who  by  no  means  control  a  particular 
kind  of  business,  void,  as  contrary  to  public 
policy.  It  is  the  nature  or  character  and 
tendency  of  the  agreement  which  renders  it 
objectionable,  whether  in  fact  the  parties 
to  it  succeed  in  restraining  trade  generally, 
or  stifling  competition,  or  not.  As  to  the 
matter  of  monopoly,  it  may  also  be  said  that 
if  parties  make  contracts  or  agreements 
seeking  to  establish  a  monopoly,  and  do  es- 
tablish it  as  far  as  they  can,  surely  th^ 
cannot  say  that  the  effort  is  legal  if  not 
completely  successful. 

In  More  v.  Bennett  (1892)  140  111.  69,  15 
L.  R.  A.  361,  29  N.  E.  888,  it  waa  held  that 
an  association  of  stenographers,  of  which 
one  object  was  to  control  the  prices  to  bs 
charged  for  stenographic  work  by  its  mem- 
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bers,  by  restraining  all  competition  be- 
tween them,  was  an  illegal  combination, 
although  only  a  small  portion  of  the  stenog- 
raphers of  the  city  belonged  to  it.  In  the 
opinion,  Bailey,  J.,  page  80,  140  III.,  page 
364,  n  L.  K.  A.,  page  891,  29  N.  E.  says: 
"Contracts  in  partial  restraint  of  trade 
which  the  law  sustains  are  those  which  are 
entered  into  by  a  vendor  of  a  business  and 
its  goodwill  with  his  vendee,  by  which  the 
vendor  agrees  not  to  engage  in  the  same 
business  within  a  limited  territory;  and  the 
restraint,  to  be  valid,  must  be  no  more  ex- 
tensive than  is  reasonably  necessary  for  the 
protection  of  the  vendee  in  the  enjoyment  of 
the  business  purchased."  To  this  have 
sometimes  been  added  agreements  of  part- 
nership or  employment.  Mr.  Tiedeman 
says:  "Following  the  reason  of  the  rule 
which  prohibits  contracts  in  restraint  of 
trade,  we  find  that  it  is  made  to  prohibit  all 
contracts  which  in  any  way  restrain  the 
freedom  of  trade  or  diminish  competition, 
or  regulate  the  prices  of  commodities  and 
services."  Tiedeman,  Com.  Paper,  $  190. 
In  Anderson  v.  Jett  (1889)  89  Ky.  375,  6 
L.  R.  A.  390,  392,  12  S.  W.  670,  it  was  held: 
"Rivalry  is  the  life  of  trade.  The  thrift 
and  welfare  of  the  people  depend  upon  it. 
Monopoly  is  opposed  to  it,  all  along  the  line. 
.  .  .  The  combination  or  agreement, 
whether  or  not  in  the  particular  instance  it 
has  the  desired  effect,  is  void.  The  vice  is 
in  the  combination  or  agreement.  The 
practical  evil  effect  of  the  combination  only 
demonstrates  its  character;  but  if  its  ob- 
ject is  to  prevent  or  impede  free  and  fair 
competition  in  trade,  and  may  in  fact  have 
that  tendency,  it  is  void,  as  being  against 
pdblic  policy."  See  also  Texas  Standard 
Oil  Co.  V.  Adoue  (1892)  83  Tex.  660,  15  L. 
R.  A.  698,  19  S.  W.  274;  People  v.  Sheldon, 
139  N.  Y.  251,  263,  264,  23  L.  R.  A.  221,  34 
N.  E.  786.  Under  such  circumstances  the 
agreement  is  void,  although  the  prices  fixed 
at  the  time  may  have  been  reasonable.  In- 
dia Bagging  Asso.  v.  Kock,  14  La.  Ann.  164. 
Judge  Taft,  in  the  circuit  court  of  appeals 
of  the  sixth  circuit  of  the  United  States,*  in 
an  able  decision  in  the  case  of  United  States 
▼.  Addystone  Pipe  d  Steel  Co.  46  L.  R.  A. 
122,  29  C.  C.  A.  141,  64  U.  S.  App.  723,  85 
Fed.  271,  e*  seq.,  reviews  the  authorities  on 
this  subject.  Among  other  things,  he  says 
(46  L.  R.  A.  131,  29  C.  C.  A.  152,  54  U.  S. 
App.  748,  85  Fed.  283)  :  "Much  has  been 
said  in  regard  to  the  relaxing  of  the  original 
strictness  of  the  common  law  in  declaring 
contracts  in  restraint  of  trade  void,  as  con- 
ditions of  civilization  and  public  policy  have 
changed;  and  the  argument  drawn  there- 
from is  that  the  law  now  recognizes  that 
competition  may  be  so  ruinous  as  to  injure 
the  public,  and  therefore  that  contracts 
made  with  a  view  to  check  such  ruinous 
competition  and  regulate  prices,  though  in 
restraint  of  trade,  and  having  no  other  pur- 
pose, will  be  upheld.  We  think  this  conclu- 
sion is  unwarranted  by  the  authorities,  when 
all  of  them  are  considered.  .  .  .  The 
manifest  danger  in  the  administration  of 
justice  according  to  so  shifting,  vague,  and 
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indeterminate  a  standard  would  seem  to  be 
a  strong  reason  against  adopting  it."  After 
considering  a  number  of  authorities,  he 
says  (page  136,  46  L.  R.  A.,  page  160,  29  C. 
C.  A.,  page  60,  64  U.  S.  App.,  page  290,  85 
Fed.) :  **ln  the  foregoing  cases  the  only 
consideration  of  the  agreement  restraining 
the  trade  of  one  party  was  the  agreement  of 
the  other  to  the  same  effect,  and  there  was 
no  relation  of  partnership,  or  of  vendor  and 
vendee,  or  of  employer  and  employee. 
Where  such  relatiod  exists  between  the  par- 
ties, as  already  stated,  restraints  are  usu- 
ally enforceable,  if  commensurate  only  with 
the  reasonable  prptection  of  the  covenantee 
in  respect  to  the  main  transactions  affected 
by  the  contract.  But  in  recent  years  even 
the  fact  tiiat  the  contract  is  one  for  the  sale 
of  property  or  of  business  and  goodwill,  or 
for  the  making  of  a  partnership  or  a  corpo- 
ration, has  not  saved  it  from  invalidity,  it  it 
could  be  shown  that  it  was  only  part  of  a 
plan  to  acquire  all  the  property  used  in  a 
business  by  one  management,  with  a  view 
to  establishing  a  monopoly.  .  .  .  Upon 
this  review  of  the  law  and  the  authorities, 
we  can  have  no  doubt  that  the  association 
of  the  defendants,  however  reasonable  the 
prices  they  fixed,  however  great  the  compe- 
tition they  had  to  encounter,  and  however 
great  the  necessity  for  curbing  themselves 
by  joint  agreement  from  committing  finan- 
cial suicide  by  ill-advised  competition,  was 
void  at  common  law,  because  in  restraint  of 
trade,  and  tending  to  a  monopoly." 

This  exactly  answers  one  of  the  argu- 
ments advanced  in  the  present  case.  It  is 
contended  that  the  members  of  the  Atlanta 
Druggists'  Association  were  not  seeking  to 
restrain  trade  or  create  a  monopoly,  but  were 
only  seeking  to  defend  themselves  against 
the  cutting  of  prices  by  the  Jacobs  Pharmacy 
Company,  and  that  really  they  were  fighting 
an  effort  at  monopoly.  That  fifty-eight 
druggists  in  the  city  of  Atlanta  should  seri- 
ously claim  to  be  in  danger  of  a  monopoly 
from  one,  which  is  not  shown  to  have  any 
more  capital  than  any  of  them,  or  any  more 
facilities  for  trade,  or  to  be  making  any 
combination,  or  in  fact  doing  anything  to 
cause  the  present  action  on  their  part,  ex- 
cept selling  some  articles  of  merchandise  at 
low  rates,  is  a  position  which  cannot  be  sus- 
tained. This  is  the  argument  which  is  al- 
most universally  advanced  by  every  monop- 
oly or  combination  in  restraint  of  trade.  If 
it'  is  sustained  by  the  courts,  then  the  rules 
of  law  as  to  such  contracts  and  agreements 
might  as  well  be  wiped  off  the  statute 
books.  The  decision  just  cited  was  affirmed 
by  the  Supreme  Court  of  the  United  States 
in  1899,  except  as  to  one  mere  inadvertence 
in  respect  to  interstate  commerce.  In  the 
decision  the  following  is  quoted  approvingly 
from  the  opinion  of  Judge  Taft:  "It  has 
been  earnestly  pressed  upon  us  that  tho 
prices  at  which  the  cast-iron  pipe  was  sold 
in  'pay'  territory  were  reasonable.  .  .  . 
We  do  not  think  the  issue  an  important  one, 
because,  as  already  stated,  we  do  not  think 
that  at  common  law  there  is  any  question 
of  reasonableness  open  to  the  courts  with 
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reference  to  such  a  contract.  Its  tendency 
waa  certainly  to  give  defendanta'  the  power 
to  charge  unreasonable  prices^  had  they 
chosen  to  do  so."  176  U.  S.  211,  237,  44  L. 
ed.  136,  146,  20  Sup.  Gt.  Bep.  96,  106. 

Again,  some  courts  have  sought  to  draw 
a  distinction  between  what  they  term  ''nec- 
essaries," or  "the  necessaries  of  life,"  or 
"prime  necessaries,"  and  contracts  or  agree- 
ments with  reference  to  other  articles  of 
commerce  or  merchandise.  But  this  dis- 
tinction is  not  well  founded.  What  is  at 
one  time  a  luxury  at  another  is  a  necessity. 
The  things  which  were  considered  sufficient 
to  satisfy  the  description  of  necessaries  a 
few  years  ago,  would  be  considered  wholly 
insufficient  now,  under  present  conditions  of 
civilization.  How  useful  must  a  thing  be- 
come before  it  enters  the  catalogue  of  neces- 
saries, so  that  contracts  to  restrain  trade  in 
regard  to  it,  or  to  foster  a  monopoly  in  it, 
are  void?  The  unsoundness  in  principle  of 
such  a  distinction  was  treated  of  by  Judge 
Taft  in  the  Case  of  Addysione  Pipe  d  Steel 
Co,  already  referred  to.  But  if  it  were 
sound,  it  may  be  of  interest  to  consider 
some  of  the  articles  which  have  been  held 
of  such  necessity.  In  a  note  to  be  found  in 
74  Am.  St.  Rep.  268,  260,  to  the  case  of 
Harding  v.  American  Olucose  Co,  182  111. 
551,  55  N.  E.  577j  the  following  are  set  out 
as  having  been  held  of  such  necessity  as  to 
make  a  combination  in  regard  to  them  ille- 
gal: Beer,  alcohol,  distilling  products,  pre- 
serves, gas  pipes,  powder,  harrows,  capsules, 
envelopes,  wire  cloth,  bluestone,  cigarettes, 
etc.  Now,  if  these  articles  are  to  be  ranked 
as  necessaries,  within  the  rule,  it  might  as 
well  be  said  at  once  that  the  rule  applies 
to  articles  of  merchandise  generally. 

The  next  position  of  the  defendants,  and 
the  one  which,  on  first  presentation,  seems 
to  be  their  strongest  defense  on  this  part  of 
the  case,  is  that  at  common  law  contracts 
or  a^eements  in  general  or  unreasonable  re- 
straint of  trade  were  merely  void  and  un- 
enforceable; that  either  party  could  defend 
against  an  action  based  on  them,  but  that 
they  were  not  illegal,  in  such  sense  as  to 
give  a  right  of  action  to  third  parties. 
While  there  may  be  conflict  among  the  au- 
thorities, it  seems  to  us  that  some  confusion 
might  have  been  avoided  by  bearing  in  mind 
the  distinction  between  a  contract  or  agree- 
ment merely  in  restraint  of  trade  as  be- 
tween the  parties,  and  a  combination  or 
contract  to  stifle  competition,  or  a  conspir- 
acy to  ruin  a  competitor.  Thus,  if  one  of 
two  rival  merchants,  not  purchasing  the 
business  of  the  other,  contracted  with  him 
that  the  latter  should  cease  business,  and 
never  enter  mercantile  pursuits  at  any  time 
or  place,  the  contract  would  be  in  general 
restraint  of  trade,  and  void,  and  could  not 
be  enforced.  But  it  alone  would  not  give 
a  right  of  action  to  third  parties;  and  al- 
though the  retiring  from  business  of  one  of 
the  merchants  might  lessen  facilities  for 
trading,  and  incidentally  cause  inconven- 
ience, or  even  put  it  in  the  power  of  the 
other  to  raise  nis  prices,  the  contract,  as 
such,  would  merely  be  void.  But,  on  the 
other  hand,  suppose  that  two  merchants 
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should  agree  that  one  should  retire  fron^ 
business,  and  that  no  other  person  should 
open  a  similar  business,  and,  if  he  did  so, 
that  the  two  would  drive  away  his  custom- 
ers, or  break  up  his  business  by  violence, 
threats,  or  like  means;  it  would  get  beyond 
the  domain  of  a  mere  nonenforceable  con- 
tract, into  the  domain  of  a  conspiracy.  Or 
suppose  that  a  number  of  merchants  should 
agree  to  Ax  the  price  of  certain  goods,  and 
not  to  sell  below  that  price;  nf  tiiere  were 
no  statute  on  the  subject,  and  the  case  rest- 
ed on  the  common  law,  the  agreement  would 
simply  be  nonenforceable;  but  if  they  went 
further,  and  agreed  that,  if  any  other  mer- 
chant sold  at  a  less  price,  they  would  force 
him  to  their  terms,  or  drive  away  those- 
dealing  with  him,  by  violence,  threats,  or 
boycottine,  it  would  cease  to  be  a  mere  non- 
enforceable  contract,  and  if,  in  its  execu- 
tion, damages  proximately  resulted  to  such 
other  merchant,  he  would  have  a  right  of 
action.  For  two  or  more  people  to  make 
an  agreement  which  neither  can  enforce  at 
law  against  the  other  is  one  thing;  but  to- 
further  agree,  and  under  that  agreement 
proceed  to  force  another  who  is  no  party  to- 
it,  against  his  will,  to  be  governed  by  it, 
under  penalty  of  financial  ruin  by  driving  off 
his  customers,  or  the  like,  is,  to  use  a  fa- 
vorite expression  of  Former  Chief  Justice 
Warner,  "another  and  quite  a  different 
thing."  There  is  no  inherent  wrong  in  the 
mere  act  of  firing  a  pistol  in  a  place  where- 
not  prohibited  by  law,  but  it  may  become 
very  wronff  if  it  is  fired  at  the  person  or 
property  of  another,  and  may  give  a  right 
of  action  to  him  for  resulting  injury.  A 
combination,  like  a  revolver,  should  not  be 
aimed  maliciously  or  with  a  reckless  dis- 
regard of  the  rights  of  others.  Doremus  v. 
Hennesay,  176  111.  608,  43  L.  R.  A.  707,  802, 
52  N.  £.  024,  54  N.  K  524,  was  an  action 
on  the  case  for  damages  on  the  ground  that 
the  members  of  an  organization  known  as- 
the  Chicago  Laundrymen's  Association  had 
fixed  a  scale  of  prices  for  laundiy  work,  and 
had  conspired  to  injure  the  plaintiff  in  her 
good  name  and  credit,  and  to  destroy  her 
business,  because  she  would  not  charge 
prices  in  accordance  with  such  scale,  and 
they  were  proceeding  to  carry  out  the  con- 
spiracy. It  was  held  actionable.  The- 
court  said:  "A  combination  by  them  to- 
induce  others  not  to  deal  with  appellee  or 
enter  into  contracts  with  her,  or  to  do  any 
further  work  for  her,  was  an  actionable 
wrong.  Every  man  has  a  right,  under  the 
law,  as  between  himself  and  others,  to  full 
and  free  disposition  of  his  own  labor  and 
capital  according  to  his  own  will,  and  any- 
one who  invades  that  right  without  lawful 
cause  or  justification  commits  a  legal 
wrong,  and,  if  followai  by  an  injury  caused 
in  consequence  thereof,  the  one  whose  right 
is  thus  invaded  has  a  legal  ground  of  action 
for  such  wrong.  .  .  .  An  intent  to  do  a 
wrongful  harm  and  injury  is  unlawful,  and, 
if  a  wrongful  act  is  done  to  the  detriment 
of  the  right  of  another,  it  is  malicious ;  and 
an  act  maliciously  done  with  the  intent  and 
purpose  of  injuring  another  is  not  lawful* 
competition." 
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Bouitcell  ▼.  Marr  (1899)  71  Vt.  1,  43  L. 
R.  A.  803,  806,  42  AU.  607,  609,  was  an  ac- 
tion for  damages.  An  association  of  gran- 
ite manufacturers  prohibited,  by  resolu- 
tions, sales  by  its  members  to  persons  en- 
gaged in  cutting,  quarrying,  or  polishing 
granite  in  the  New  England  states,  New 
York  city,  and  Vermont,  who  were  not 
members,      which      enumeration     included 

glaintilfs.  There  was  a  by-law  which  pro- 
ibited  dealing  with  members  not  in  ffood 
standing,  and  imposed  fines  for  the  viola- 
tion of  its  rules.  The  defense  did  |iot  con- 
cede that  such  a  by-law  was  more  coercive 
than  to  attempt  to  compel,  by  threats  or  in- 
timidation, persons  not  members  of  the  as- 
sociation to  withdraw  their  patronage  from 
plaintiffs,  but  contended  that  the  by-law  was 
less  objectionable,  because  applying  to  mem- 
bers only.  The  court  held  both  to  be  alike 
unlawful.  It  said  (nage  8,  71  Vt.,  page 
805,  43  L.  R.  A.,  page  609, 42  Atl.)  t  "With- 
out undertaking  to  designate  with  precision 
the  lawful  limit  of  organized  effort,  it  may 
safely  be  affirmed  that  when  the  will  of  a 
majority  of  an  organized  body,  in  matters 
involving  the  rights  of  outside  parties,  is 
enforced  upon  its  members  by  means  of  fines 
and  penalties,  the  situation  is  essentially  the 
same  as  when  unity  of  action  is  secured 
among  unorganized  individuals  bv  threats 
or  intimidation.  The  withdrawal  of  pat- 
ronage by  concerted  action,  if  legal  in  itself, 
becomes  illegal  when  the  concert  of  action 
is  procured  by  coercion.  ...  It  is  clear 
that  if  the  association  had  comprised  but  a 
small  portion  of  the  manufacturers,  and  had 
destroyed  the  plaintiffs'  business  by  compel- 
ling the  manufacturers  to  join  them  in 
withholding  patronage,  its  members  would 
have  been  liable."  In  Inter-Ocean  Puh.  Co. 
V.  Associated  Press  (1900)  184  111.  438,  48 
L..  R.  A.  568,  574,  56  N.  E.  822,  826,  an  in- 
junction was  granted.  The  court  said: 
"Competition  can  never  be  held  hostile  to 
public  interests,  and  efforts  to  prevent  com- 
petition by  contract  or  otherwise  can  never 
be  looked  upon  with  favor  by  the  courts. 
In  People  ex  rel.  Mcllhany  v.  Chicago  Live 
Stock  Exchange,  170  111.  556,  39  L.  R.  A. 
373,  48  N.  K  1062,  it  is  said  (page  566,  170 
111.,  39  L.  R.  A.  376,  and  page  1065,  48  N. 
£. ) :  Efforts  to  prevent  competition  and  to 
restrict  individual  efforts  and  freedom  of 
action  in  trade  and  commerce  are  restric- 
tions hostile  to  the  public  welfare,  not  con- 
sonant with  the  spirit  of  our  institutions, 
and  in  violation  of  law."  Similar  language 
is  used  in  the  case  last  above  cited.  184 
III.  438,  48  L.  R.  A.  568,  56  N.  E.  826.  In 
Beck  v.  Railicay  Teamsters*  Protective 
Union  (1898)  118  Mich.  497,  42  L.  R.  A. 
407,  77  N.  W.  13,  an  application  for  injunc- 
tion was  sustained.  The  court  said  (page 
525,  118  Mich.,  page  418,  42  L.  R.  A.,  page 
24,  77  N.  W.):  ^*The  boycott  condemned 
by  the  law  is  not  alone  that  accompanied 
l^  violence  and  threats  of  violence,  but  that 
where  the  means  used  are  threatening  in 
their  nature,  and  intended  and  naturally 
tend  to  overcome,  by  fear  of  loss  of  prop- 
erty, the  will  of  others,  and  compel  them  to 
do  things  which  they  would  not  otherwise 
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do."  State  v.  Steiccrt,  59  Vt  273,  59  Am. 
Rep.  710,  9  Atl.  559,  arose  on  a  demurrer 
to  an  indictment.  In  the  opinion.  Powers, 
J.  (59  Vt.  286,  59  Am.  Rep.  713,  9  Atl. 
567),  said:  "The  Reports,  English  and 
American,  are  full  of  illustrations  of  the 
doctrine  that  a  combination  of  two  or  more 
persons  to  effect  an  illegal  purpose,  either 
by  legal  or  illegal  means,  whether  such  pur- 
pose be  illegal  at  common  law  or  by  statute, 
or  to  effect  a  legal  purpose  by  illegal  means, 
whether  such  means  be  illegal  at  common 
law  or  by  statute,  is  a  common-law  conspir- 
acy. Such  combinations  are  equally  ille- 
gal, whether  they  promote  objects  or  adopt 
means  Uiat  are  per  se  indictable,  or  promote 
objects  or  adopt  means  that  are  per  se  op- 
pressive, immoral,  or  wrongfully  prejudicial 
to  the  rights  of  others.  .  .  .  The  anath- 
emas of  a  secret  organization  of  men,  com- 
bined for  the  purpose  of  controlling  the  in- 
dustry of  others  by  a  species  of  intimida- 
tion that  works  upon  tbe  mind  rather  than 
the  body,  are  quite  as  dangerous,  and  gen- 
erally altogether  more  effective  than,  acts 
of  actual  violence."  Page  289,  59  Vt.,  page 
715,  59  Am.  Rep.,  and  page  568,  9  Atl.  In 
Carew  v.  Rutherford,  106  Mass.  1,  11,  8  Am. 
Rep.  287,  Chapman,  J.,  after  giving  various 
illustrations  of  actionable  wrongs,  says: 
''But  as  new  methods  of  doing  injury  to 
others  are  invented  in  modem  times,  the 
same  principles  must  be  applied  to  them, 
in  order  that  peaceable  citizens  may  be  pro- 
tected from  beinff  disturbed  in  the  enjoy- 
ment of  their  rights  and  privileges,  and  ex- 
isting forms  of  remedy  must  be  used." 

In  Catzoto  v.  Buening  (1900)  106  Wis. 
1,  49  L.  R.  A.  475,  81  N.  W.  1003,  it  was 
held  that  damages  were  recoverable.  It  is 
true  that  a  contract  had  been  made,  but  the 
decision  was  not  put  upon  that  ground,  but 
on  the  broader  ground  that  the  conduct  of 
the  defendants  constituted  an  actionable 
conspiracv.  Marshall,  J.,  said  (106  Wis. 
13,  49  L.  R.  A.  475,  81  N.  W.  1007) :  "This 
is  an  age  of  trusts  and  combinations  of  all 
sorts.  Tliere  is  clamor  against  them  on  the 
one  hand,  and  for  the  privilege  of  combin- 
ing upon  the  other,  as  if  the  law  could  be 
eh.snged  to  fit  the  opinions  and  selfish  ends 
of  particular  classes.  There  is  clamor  for 
laws  to  prevent  combinations,  while  law  ex- 
ists that  condemns  most  of  them,  which  is 
as  old  as  the  common  law  itself,  and  suffi- 
ciently severe  to  remedy  much  of  the  mis- 
chiefs complained  of  that  is  actual ;  yet  vio- 
lations of  such  law  are  so  common,  and  the 
remedy  it  furnishes  so  seldom  applied,  that 
its  very  existence  seems  in  many  quarters 
to  be  little  understood."  In  Reg.  v.  Druitt, 
10  Cox  G.  C.  593,  it  was  held  that  any  com- 
bination of  persons  to  stifle  and  prevent 
the  free  use  of  labor  and  capital  within  le- 
gitimate bounds  is  unlawful,  and  that  the 
law  furnishes  a  remedy  therefor.  The  lib- 
erty of  a  man's  mind  and  will  to  say  how 
he  shall  bestow  himself  and  his  means,  his 
talents  and  his  industry,  is  as  much  the 
subject  of  the  law's  protection  as  is  his 
body.  A  combination  to  do  an  act  tending 
necessarily  to  oppress  the  public  or  oppress 
individuals,  by  unjustly  siiDJecting  them  to 
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the  power  of  the  confederates,  and  give  ef- 
fect to  the  purpose  of  the  latter,  whether 
of  extortion  or  mischief,  is  unlawful. 
Bishop,  Crim.  Law,  §  177;  Desty,  Grim. 
Law,  §  2;  Morris  Run  Coal  Co.  v.  Barclay 
Coal  Co.  68  Pa.  173,  8  Am.  Rep.  159. 
Every  agreement  between  two  or  more  per- 
sons to  accomplish  a  criminal  or  unlawful 
object,  or  a  lawful  object  by  criminal  or  un- 
lawful means,  is  an  unlawful  conspiracy, 
and  any  person  whose  rights  are  injured  by 
acts  done  in  furtherance  of  such  conspiracy 
has  his  action  at  law  for  redress  in  dam- 
ages." 

In  Olive  v.  Van  Patten  (1894)  7  Tex.  Civ. 
App.  630,  25  S.  W.  428,  where  a  petition  al- 
leged that  defendants,  who  were  lumber 
dealers,  had  formed  an  association  and 
sought  to  prevent  sales  by  manufacturers 
or  wholesale  dealers  to  any  person  not  a 
dealer,  except  a  railroad,  at  points  where 
there  was  a  dealer;  that  because  of  the  re- 
fusal of  the  plaintijQf,  a  sawmill  owner  and 
dealer,  who  was  not  a  member,  to  join  such 
association,  and  his  exercising  the  right  to 
sell  to  others  than  dealers,  they  had  mali- 
ciously distributed  circulars  asking  that 
patronage  be  withdrawn  from  the  plaintilf 
until  he  agreed  not  to  sell  to  others  than 
dealers,  thereby  influencing  others  not  to 
deal  with  plaintiff,  to  his  injury, — ^it  was 
held  to  state  a  good  cause  of  action  for 
damages  and  injunction.  In  Barr  v.  Essex 
Trades  Council  (1894)  53  N.  J.  Eq.  101,  30 
Atl.  881,  an  injunction  was  granted,  and  an 
able  opinion  filed  by  Green,  V.  C.  In  Jack- 
son v.  Stan  field  (1894)  137  Ind.  592,  23  L. 
R.  A.  588,  36  N.  E.  345,  37  N.  E.  14,  it  was 
held  that  a  combination  of  retail  lumber 
dealers  to  destroy  the  business  of  brokers 
and  commission  dealers  who  did  not  keep  a 
lumber  yard  with  an  assorted  stock  of  lum- 
ber, by  coercing  wholesale  dealers  to  refuse 
to  make  sales  to  such  brokers,  or  lose  the 
business  of  the  members  of  such  combina- 
tion, was  unlawful,  and  rendered  a  member 
who  procured  action  by  the  association,  to 
the  injury  of  brokers,  liable  to  the  latter  in 
damages;  also  that  an  injunction  might  be 
granted  against  enforcing  an  illegal  agree- 
ment of  dealers  to  injure  the  business  of  an- 
other person.  See  also  Lucke  v.  Clothing 
Cutters  d  Trimmers'  Assembly  No.  7507/ K. 
of  L.  (1893)  77  Md.  397,  19  L.  R.  A.  408, 
26  Atl.  505;  Code,  §  3807;  Witham  v.  Co- 
hen, 100  Ga.  670,  28  S.  E.  505. 

Courts  and  text  writers  have  not  infre- 
quently asserted  that,  as  a  general  rule,  a 
conspiracy  cannot  be  made  the  subject  of  a 
civil  action  unless  something  is  done  which, 
without  the  conspiracy,  would  give  a  right 
of  action.  But  if  this  be  advanced  as  a  rule 
of  universal  application,  it  does  not  stand 
unchallenged.  In  Bailey  v.  Master  Plumb- 
ers' Asso.  (1899)  103  Tenn.  99,  46  L.  R.  A. 
561,  62  S.  W.  853,  857,  it  is  said:  "It  is 
entirely  true,  as  in  effect  observed  in  Mc- 
CoAiley  Bros.  v.  Tierney,  19  R.  I.  255,  37  L. 
R.  A.  455,  33  Atl.  1,  and  in  Bohn  Mfg.  Co. 
v.  Hollis,  54  Minn.  223,  sub  nom,  Bohn  Mfg. 
Co.  V.  Northwestern  Lumbermen's  Asso.  21 
L.  R.  A.  337,  55  N.  W.  1119,  that,  in  the 
first  instance,  each  member  of  the  associa- 
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tion  had  a  perfect  legal  right  to  buy  mate- 
rial and  supplies  exclusively  from  any  deal- 
er or  dealers  he  mi^ht  choose,  and  each 
dealer  had  an  equal  right  to  select  members 
for  his  customers,  and  to  confine  his  sales  to 
them  only.  These  were  inherent  rights, 
which  no  competitor  was  authorized  to  dis- 
pute, no  court  empowered  to  control  or  cur- 
tail. But  in  our  opinion,  it  does  not  follow 
from  this  undoubted  freedom  of  individual 
member  and  of  individual  dealer  that  all  of 
the  members  may,  as  ruled  in  those  cases, 
lawfully  enter  into  a  general  and  unlimited 
agreement,  in  the  form  of  by-laws,  that  they 
and  all  of  them  will  make  their  purchases 
from  only  such  dealers  as  will  sell  to  mem- 
bers exclusively.  The  premise  does  not  jus- 
tify the  conclusion.  The  individual  right 
is  radically  different  from  the  combined  ac- 
tion. The*  combination  has  hurtful  powers 
and  influences  not  possessed  by  the  individ- 
ual. It  threatens  and  impairs  rivalry  in 
trade,  covets  control  in  prices,  seeks  and 
obtains  its  own  advancement  at  the  expense 
and  in  the  oppression  of  the  public.  Tlie 
difference,  in  legal  contemplation,  between 
individual  right  and  combined  action  in 
trade,  is  seen  in  numerous  cases.  Any  one 
of  several  commercial  firms  engaged  in  the 
sale  of  India  cotton  bagging  had  the  right  to 
suspend  its  sale  for  any  time  it  saw  fit^  Yet 
an  agreement  between  all  of  them  to  make 
no  sales  for  three  months  without  the  con- 
sent of  the  majority  *wa8  palpably  and  une- 
quivocally a  combination  in  restraint  of 
trade.'  India  Bagging  Asso.  v.  Kock,  14 
La.  Ann.  164.  Any  one  of  several  compa- 
nies had  the  right  to  sell  the  whole  or  only 
a  part  of  its  output  to  only  such  persons, 
in  only  such  territory,  and  at  only  such 
prices  as  it  pleased,  yet  it  was  inimical  to 
the  interests  of  the  public,  and  unlawful  for 
them  to  combine  and  agree  that  those  mat- 
ters should  be  determined  and  controlled  by 
an  agency  jointly  created  for  that  purpose. 
Amot  V.  Pittston  d  E.  Coal  Co.  68  N.  Y. 
558,  23  Am.  Rep.  190;  Morris  Run  Coal  Co. 
V.  Barclay  Coal  Co.  68  Pa.  173,  8  Am.  Rep. 
159.  The  same  was  held  to  be  true  as  to 
the  individual  company  and  the  combined 
companies,  respectively,  in  the  Sugar  Trust 
Case,  22  Abb.  N.  C.  164,  2  L.  R.  A.  33,  3  N. 
Y.  Supp.  401,  and  54  Hun,  354,  5  L.  R.  A. 
386,  7  N.  Y.  Supp.  406.  So  one  railroad 
company  has  the  unquestioned  right  to 
charge  reasonable  rates  for  transportation, 
but  it  is  not  lawful  for  competing  compa- 
nies to  mutually  bind  themselves  to  main- 
tain those  rates.  United  States  v.  Trans- 
Missouri  Freight  Asso.  166  U.  S.  290,  41  L. 
ed.  1007,  17  Sup.  Ct.  Rep.  540;  United 
States  V.  Joint  Traffic  Asso.  171  U.  S.  505, 
43  L.  ed.  259,  19  Sup.  Ot.  Rep.  25.  Individ- 
ual boat  proprietors  may  establish  rules  and 
rates  for  the  conduct  of  their  separate  busi- 
ness, but  the  law  does  not  allow  them  to 
form  a  combination,  and  by  mutual  agree- 
ment establish  joint  rules  and  rates.  Hook- 
er V.  Vandewater,  4  Denio,  349,  47  Am,  Dec 
258 ;  Stanton  v.  Allen,  6  Denio,  434,  49  Am. 
Dec.  282.  One  grain  dealer  is  perfectly  free 
to  decide  for  himself  what  price  he  will  of- 
fer for  grain,  but  he  is  not  allowed  to  enter 
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into  an  agreement  with  the  other  grain 
dealers  of  his  town,  and  thereby  fix  the 
price  that  all  of  them  shall  offer.  Craft  v. 
McConoughy,  79  111.  346,  22  Am.  Rep.  171. 
A  single  brewer  may  fix  his  own  price  for 
the  beer  he  sells.  iNevertheless  it  is  unlaw- 
ful for  an  association  of  brewers  to  regulate 
the  sales  of  its  members.  Neater  v.  Conti- 
nental Brewing  Co.  161  Pa.  473,  24  L.  R.  A. 
247,  29  Atl.  102.  Many  other  cases  to  the 
same  effect  in  principle  might  easily  be 
cited,  were  their  citation  deemed  at  all  nec- 
essary." 

Unquestionably,  any  person  who  does  not 
occupy  a  public  or  quasi  public  position, 
like  public  officials,  railroad  companies,  etc., 
or  whose  property  has  not  become  impressed 
urith  any  public  or  quasi  public  use  {Munn 
▼.  Illinoia  [1876]  94  U.  S.  113,  24  L.  ed. 
77),  may  ordinarily  deal  w^ith  any  other 
person  at  his  option.  It  may  also  be  con- 
ceded, at  least  for  the  sake  of  the  argu- 
ment, that  ordinarily  a  number  of  persons 
may,  in  concert,  decline  to  sell  or  to  buy 
from  another.  Yet  the  facts  of  the  present 
case  go  much  further  than  that.  Here 
there  was  a  combination,  not  merely  agree- 
ing not  to  deal  with  the  plaintiff,  but  un- 
dertaking also  to  drive  off  and  prevent  oth- 
ers from  dealing  with  it,  and  seeking  to 
ruin  its  business  by  destroying  its  power  to 
purchase  goods  unless  it  should  submit  to 
regulate  its  business  or  fix  its  prices  as  they 
desired.  If  the  defendants,  as  individuals, 
or  in  any  way,  claim  to  have  the  right  to  fix 
the  prices  at  which  they  will  sell,  how  can 
they  claim  that  plaintiff  has  no  such  right 
as  to  its  own  business?  In  Boutwell  v. 
Marr,  71  Vt.  1,  43  L.  R.  A.  803,  42  AU.  607, 
the  supreme  court  of  Vermont  said  that  the 
view  above  referred  to  "would  preclude  a 
reliance  upon  the  existence  of  an  illegal 
purpose,  and  require  that  the  means  used 
be  illegal.  The  agreeing  together  to  effect 
an  illegal  purpose  being  itself  illegal,  it 
might  seem  that  any  act  done  in  further- 
ance of  the  agreement,  and  resulting  in 
damage,  even  though  itself  not  a  violation 
of  right,  would  sustain  a  recovery.  .  .  . 
If  it  be  true,  as  a  general  proposition,  that 
several  may  lawfully  unite  in  doing  to  an- 
other's injury,  even  for  the  accomplishment 
of  an  unlawful  purpose,  whatever  each  has 
a  right  to  do  individually,  it  by  no  means 
follows  that  the  combination  may  not  be  so 
brought  about  as  to  make  its  united  action 
an  unlawful  means."  See  also  Barr  v.  ^«- 
8€X  Trades  Council,  53  N.  J.  Eq.  101,  30 
Atl.  881;  the  strong  opinion  of  Gibson,  Gh. 
J.,  in  Com.  ex  rel.  Chew  v.  Carlisle,  Bright- 
ly (Pa.)  36,  41,  quoted  at  some  length  in 
one  of  the  opinions  in  KnighVa  Case,  156 
U.  S.  35,  39  L.  ed.  337,  15  Sup.  Gt.  Rep. 
249;  State  v.  Glidden,  65  Conn.  46,  75,  8 
Atl.  890,  and  cases  dted  in  1  Eddy,  Gombi- 
nations,  S  360. 

Gertain  portions  of  the  annual  address 
(in  1899)  of  the  president  of  the  National 
Association  of  Retail  Druggists,  as  published 
in  the  American  Druggist  and  Phar- 
maceutical Record,  were  introduced  in  evi- 
dence, from  which  it  appears  that,  in  dis- 
cussing the  power  of  combination  as  com- 
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pared  with  individual  effort,  he  said:  **Na- 
ture,  too,  forgets  the  individual  always.  To 
the  species  alone  is  it  kind.  In  the  general 
uplifting  alone  does  it  glory.  So  must  it 
be  with  man.  Man  is  of  nature,  and  must 
follow  nature's  bent.  This  tendency  to  as- 
sociate, to  unite,  to  combine,  eveiywherc 
present,  strangely  active,  is  as  resistless  as 
is  yonder  great  Niagara.  Attempt  to  op- 
pos'e  it,  and  it  spreads  far  and  wide,— 
spreads  with  the  opposing  force,  all  the 
while  accumulating  power,  until  everything, 
even  the  mightiest,  is  swept  before  its  im- 
mensity." And  yet,  when  such  mighty 
power,  like  a  torrent,  is  turned  upon  an  in- 
dividual who  declines  to  join  or  to  do  the 
bidding  of  those  who  direct  the  force  and 
sell  at  prices  dictated  by  them,  for  the  pur- 
pose of  crushing  him  and  driving  off  those 
who  would  deal  with  him,  under  the  threat 
that  otherwise  they  will  also  be  drowned  in 
the  resistless  Niagara,  shall  courts  of  jus- 
tice find  no  remedy?  To  protect  the  indi- 
vidual against  encroachments  upon  his 
rights  by  greater  power  is  one  of  the  most 
sacred  duties  of  courts.  If  there  is  any 
analogy  between  a  combination  of  druggists 
to  raise  and  maintain  prices,  and  a  biologi- 
cal species,  the  Darwinian  theory  is  hardly 
a  rule  for  a  court  in  administering  equity. 

In  contrast  with  this  idea,  the  following 
vigorous  language  of  Mr.  Justice  Bradley  in 
the  Slaughter-Houae  Caaca,  16  Wall.  116, 
21  L.  ed.  421,  may  bo  quoted:  "For  the 
preservation,  exercise,  and  enjoyment  of 
these  riffhts  [life,  liberty,  and  the  pursuit 
of  happiness],  the  individual  citizen,  as  a 
necessity,  must  be  left  free  to  adopt  such 
calling,  profession,  or  trade  as  may  seem 
to  him  most  conducive  to  that  end.  Wif,h- 
out  this  right  he  cannot  be  a  freeman.  This 
right  to  choose  one's  calling  is  an  essential 
part  of  that  liberty  which  it  is  the  object  of 
the  government  to  protect,  and  a  calling, 
when  chosen,  is  a  man's  property  and  right. 
Liberty  and  property  are  not  protected 
where  these  rights  are  arbitrarily  assailed." 
This  occurs  in  a  dissenting  opinion,  it  is 
true ;  but  there  was  no  diti'erence  among  the 
members  of  the  court  as  to  the  fact  that  a 
man's  business  is  his  property,  the  differ- 
ence being  as  to  the  application  of  certain 
amendments  of  the  Constitution  of  the 
United  States. 

It  is  generally  held  that,  if  the  injury  is 
malicious,  the  person  injured  has  a  right  of 
action.  Indeed,  it  may  be  said  that  mali- 
cious injury  to  the  business  of  another  has 
long  been  held 'actionable.  See  Barr  v.  Ea- 
aca  Trades  Council,  53  N.  J.  Eq.  115,  116, 
30  Atl.  881,  and  citations.  In  the  case  of 
Mogul  88.  Co.  v.  McGregor,  L.  R.  23  Q.  B. 
Div.  608, — a  case  which  will  be  referred  to 
more  fully  presently, — Lord  Justice  Bowen 
said:  "Now,  intentionally  to  do  that 
which  is  calculated  in  the  ordinary  course 
of  events  to  damage,  and  which  does  in  fact 
damage,  another  in  that  other  person's  prop- 
erty or  trade,  is  actionable,  if  done  wi.hout 
just  cause  or  excuse.  Such  intentional  ac- 
tion, when  done  without  just  cause  or  ex- 
cuse, is  what  the  law  calls  a  malicious 
wrong."    The    decision    in    Barr   v.    Esaea 
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Trades  Council,  53  N.  J.  Eq.  116,  116,  30 
Atl.  881,  after  citing  this  an^  other  cases, 
proceeds:  "When  we  speak  in  this  connec- 
tion of  an  act  done  with  a  malicious  mo- 
tive, it  does  not  necessarily  imply  that  the 
defendants  were  actuated  m  their  proceed- 
ings by  spite  or  malice  against  the  complain- 
ant, Mr.  Barr,  in  the  sense  that  their  mo- 
tive was  to  injure  him  personally,  but  that 
they  desired  to  injure  him  in  his  business 
in  order  to  force  him  not  to  do  what  he  had 
a  perfect  right  to  do.  .  .  .  If  the  in- 
jury which  has  been  sustained  or  which  is 
threatened  is  not  only  the  natural,  but  the 
inevitable,  consequence  of  the  defendants' 
acts,  it  is  without  effect  for  them  to  dis- 
claim the  intention  to  injure.  It  is  folly 
for  a  man  who  deliberately  thrusts  a  fire- 
brand into  a  rick  of  hay  to  declare,  after 
it  has  been  destroyed,  that  he  did  not  in- 
tend to  bum  it.  .  ,  .  The  law,  as  a 
rule,  presumes  that  a  person  intends  the 
natural  result  of  his  acts,  and  this  is  true 
with  reference  to  civil  as  well  as  criminal 
acts."  Courts  will  look  at  the  real  sub- 
stance of  things,  and  do  not  stop  at  the 
mere  forms  of  words  that  may  be  employed. 
See  More  v.  Bennett,  140  111.  69,  15  L.  R.  A. 
361,  29  N.  E.  88. 

We  will  now  refer  to  some  authorities 
cited  by  defendants.  A  leading  case,  in 
modern  times,  is  the  English  case  of  Mogul 
88,  Co.  V.  McGregor,  L.  R.  23  Q.  B.  Div.  608. 
It  may  not  be  amiss  to  give  briefly  its  his- 
tory. *It  was  first  heard  on  application  for 
injunction  before  Lord  Chief  Justice  Cole- 
ridge and  Lord  Justice  Fry  in  1885.  They 
held  that  a  confederation  or  conspiracy  by 
an  asRociation  of  shipowners  which  was  cal- 
culated to  have,  and  had,  the  effect  of  driv- 
ing the  ships  of  other  merchants  or  owners, 
and  those  of  plaintiffs  in  particular,  out  of 
a  certain  line  of  trade,  even  though  the  im- 
mediate and  avowed  cbjects  were  not  to  in- 
jure the  plaintiffs,  but  to  secure  to  the  con- 
spirators themselves  a  monopoly  of  the  car- 
rying trade  between  certain  foreign  ports 
and  England,  was,  or  might  be,  an  indict- 
able offense,  and  therefore  actionable,  if 
private  and  particular  damage  could  be 
shown.  But  under  the  facts  disclosed  on 
that  hearing,  injunction  ad  interim  was  de- 
nied. L.  R.  15  Q.  B.  Div.  476.  The  case 
was  afterwards  heard  by  Lord  Chief  Justice 
Coleridge  without  a  jury,  and  he  rendered 
judgment  for  the  defendants,  holding  that 
the  evidence  failed  to  show  an  actionable 
conspiracy,  as  alleged,  and  that  it  showed 
only  sharp  competition  in  business,  includ- 
ing holding  out  inducements  by  rebates,  ad- 
vantages, etc.,  to  those  who  would  deal  with 
defendants  exclusively.  (1888)  L.  R.  21  Q. 
B.  Div.  544.  He  stated,  however,  that  he 
had  long  doubted  and  hesitated  in  reaching 
this  conclusion.  In  the  court  of  appeal,  the 
case  was  heard  before  Lord  Esher,  master 
of  the  rolls,  and  Bowen  and  Fry,  L.  JJ. 
Lord  Esher  was  of  opinion  that  the  appeal 
should  be  allowed,  but  was  overruled  by 
the  other  two  justices.  (1889)  L.  R.  23 
Q.  B.  Div.  698,  601.  In  the  course  of  the 
opinion  of  Fiy,  L.  J.,  which  has  been  fre- 
quently cited  in  other  cases,  he  says:  "The 
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ancient  common  law  of  thia  country^  and 
the  statutes  with  reference  to  the  acts 
known  as  badgering,  forestalling,  regrating, 
and  engrossing,  indicated  the  mind  of  the 
legislature  and  of  the  judges  that  certain 
lar^  operations  in  goods  which  interfered 
with  the  more  ordinary  course  of  trade 
were  injurious  to  the  public.  They  were 
held  criminal  accordingly.  But  early  in  the 
reign  of  George  III.  the  mind  of  the  legisla- 
ture showed  symptoms  of  change  in  this 
matter,  and  the  penal  statutes  were  re- 
pealed (12  Geo.  III.  chap.  71),  and  the 
common  law  was  left  to  its  unaided  opera- 
tion. This'  repealing  statute  contains  in 
the  preamble  the  statement  that  it  had  been 
found  by  experience  that  the  restraint  laid 
by  several  statutes  upon  the  dealing  in  com, 
meal,  fiour,  cattle,  and  sundry  other  sorts 
of  victuals,  by  preventing  a  free  trade  in 
the  said  commodities,  had  a  tendency  to  dis- 
courage the  growth  and  enhance  the  price 
of  the  same.  This  statement  is  very  note- 
worthy. It  contains  a  confession  of  failure 
in  the  past;  the  indication  of  a  new  policy 
for  the  future.  This  new  policy  has  been 
more  clearly  declared  and  acted  upon  in  the 
present  reign;  for  the  legislature  has,  by 
7  i^  8  Vict.  chap.  24,  altered  the  common 
law  by  utterly  abolishing  the  several  of- 
fenses of  badgering,  forestalling,  and  re- 
grating."  He  also  says  a  reference  to  the 
statutes  of  1871  and  1875,  enlarging  the 
power  of  combination  among  workmen  and 
masters,  is  indicative  of  public  policy  in 
Enifland  at  the  time  of  the  decision.  We 
will  presently  compare  this  with  the  public 
policy  of  this  state.  The  majority  of  the 
court  of  appeal  found,  as  matter  of  fact, 
that  the  defendants  were  not  engaged  in  a 
conspiracy  or  unlawful  combination,  and 
were  not  actuated  by  malice  or  ill  will  to- 
ward plaintiff,  and  did  not  aim  at  any  gen- 
eral injury  to  plaintiff's  trade, — the  object 
being  simply  to  divert  the  trade  from  plain- 
tiff to  defendants, — and  that  the  damage  to 
be  inflicted  was  to  be  strictly  limited  by 
the  gain  which  defendants  desired  to  win 
for  uiemselves;  in  other  words,  that  it  was 
a  case  of  competition  only.  Of  course,  the 
loss  which  a  rival  may  suffer  from  legiti- 
mate competition  does  not  give  a  right  of  slo 
tion.  The  case  was  carried  to  the  House  of 
Lords,  and  the  judgment  of  the  majority 
was  affirmed.  (1892)  61  L.  J.  Q.  B.  N.  S. 
295;  [1892]  A.  C.  25.  Very  full  extracts 
from  these  decisions  are  made  in  1  Eddy, 
Combinations,  §  249.  A  careful  considera- 
tion of  the  various  decisions  in  this  case  will 
show  that,  in  substance,  it  only  held  that 
where  competition  was  lawful,  even  if  sharp 
and  the  acts  complained  of  were  adopted 
for  the  advancement  of  the  defendants'  own 
trade,  there  was  no  actionable  conspiracy, 
although  plaintiff  may  have  sustained  loss 
thereby.  If  this  decision  should  be  deemed 
adverse  to  the  views  here  presented,  it  may 
be  well  to  contrast  the  public  policy  of  this 
state  with  that  mentioned  by  Fry,  L.  J. 
Engrossing,  forestalling,  and  regrating  still 
stand  in  our  Code  as  criminal  offenses,  and 
the  presiding  judge  is  required  to  give  the 
law  in  reference  to  these  offenses  specially 
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in  charge  to  the  grand  jury  at  each  term  of 
court.  See  Penaa  Code,  §§  662,  846.  Our 
state  Constitution  declares  that  the  legisla- 
ture "shall  have  no  power  to  authorize  any 
corporation  ...  to  make  any  contract, 
or  agreement  whatever,  with  any  such  cor- 
poration [i.  6.,  other  corporations],  which 
may  have  the  effect,  or  be  intended- to  have 
the  effect,  to  defeat  or  lessen  competition  in 
their  respective  businesses  or  to  encourage 
monopoly ;  and  all  such  contracts  and  agree- 
ments shall  be  illegal  and  void."  Code,  § 
5800.  See  Central  R.  Co.  v.  Collins,  40  Ga. 
583,  (6),  629;  Western  U,  Teleg.  Co.  v. 
American  U.  Teleg.  Co.  65  Ga.  160,  38  Am. 
Rep.  781;  Atlanta  v.  Stein,  111  Ga.  789,  51 
L..  R.  A.  335,  36  S.  E.  932.  What  was  said 
arguendo  in  State  v.  Central  R.  Co.  109  Ga. 
722,  48  L.  R.  A.  351,  35  S.  E.  37,  to  the  ef- 
fect that  all  combinations  are  not  necessar- 
ily illegal,  has  no  application  to  the  facts 
of  the  present  case.  As  has  been  shown 
above,  in  the  light  of  the  evidence,  it  is 
futile  for  these  defendants  to  claim  that 
they  were  merely  resisting  an  attack  on  the 
part  of  the  plaintiff. 

The  following  are  some  of  the  cases  re- 
lied on  by  the  defendants:  Herriman  v. 
Memies  (1896)  115  Cal.  16,35  L.  R.  A.  318, 
44  Pac.  660, 46  Pac.  730,  arose  on  an  action 
to  enforce  an  accounting  under  an  agree- 
ment for  the  formation  of  an  association  for 
doing  the  business  of  stevedores.  It  was 
held  not  to  be  illegal,  though  one  provision 
included  the  fixing  of  prices  to  be  charged 
by  the  members.  There  was  no  effort  to 
force  others  to  charge  such  prices;  and  it 
was  said  in  the  decision  that  tJiere  was  noth- 
ing to  show  that  the  members  comprised 
more  than  an  insignificant  part  of  the 
trade,  in  numbers  or  volume  of  business,  or 
any  such  restriction  "as  to  preclude  fair 
competition  "^irith  others  engaged  in  the 
business.''  Botcen  v.  Matheson^  14  Allen, 
499,  will  be  found  to  have  been  decided  on 
the  idea  of  competition;  but  it  is  not  a 
a  well-considered  case,  reviews  none  of  the 
authorities  (but  one  being  cited),  and  de- 
cides only  as  to  certain  allegations  on  de- 
murrer. It  has  been  criticised  by  Mr, 
Eddy,  whose  book  shows  that  he  approached 
the  'subject  without  any  prejudice  against 
combinations.  1  Eddy,  Combinations,  § 
571.  Mr.  Freeman,  in  his  note  to  Hard- 
ing V.  American  Olucose  Co.  (111.)  74  Am. 
St.  Rep.  244,  says:  ''Massachusetts  seems 
also  to  have  gone  astray  on  the  question  of 
illegal  combinations,  .  .  .  having  con- 
fused the  doctrine  relating  to  contracts  in 
restraint  of  trade  and  the  doctrine  against 
restrictions  upon  competition."  Longshore 
Printing  dc  Pub.  Co.  y.  Howell  (1894)  26  Or. 
527,  28  L.  R.  A.  464,  38  Pac.  647,  might  be 
quoted  as  an  authority  for  the  plaintiff,  ex- 
cept as  to  the  necessity  for  injunction.  The 
court  says  (26  Or.  548,  28  L,  R.  A.  474,  38 
Pac.  553)  :  "While  conspiracy  in  itself  is 
not  an  indictable  offense  under  our  law,  all 
these  authorities  show  conclusively  that 
such  a  combination  for  the  purpose  of  doing 
injury  to  the  public  or  to  individuals  is  per 
ae  wrongful.  Civil  consequences  are  not 
changed  by  reason  of  the  fact  that  the  com- 
57  L.  R.  A. 


bination  is  not  made  a  statutory  offense." 
When  the  court  came  to  consider  the  ques- 
tion of  the  necessity  shown  for  an  injunc- 
tion (there  having  been  a  demurrer),  it 
said  (page  552,  26  Or.,  page  475,  28  L.  R. 
A.,  and  page  555,  38  Pac),  that,  although 
it  might  he  inferred  that  a  boycott  was 
pending,  they  [certain  notices]  were  not  so 
positive  nor  so  persistently  and  wickedly 
repeated  and  maintained  as  to  authorize  an 
injunction;  and  again  (page  555,  26  Or., 
page  476,  28  L.  R.  A.,  and  pa^e  556,  38 
Fac:  "There  is  no  such  persistent,  ag- 
gressive, and  virulent  boycott  now  in  prog- 
ress," etc.  It  would  seem  to  be  rather  too 
stringent  to  limit  equity  jurisdiction  by  so 
many  adjectives.  But  in  the  present  case 
tlie  injury  is  in  progress,  and  is  still  threat- 
ened. McCauley  Bros.  v.  Tiemey  (1895) 
19  R.  I.  255,  37  L.  R.  A.  455,  33  Atl.  1,  is 
another  case  relied  on  by  defendants.  If 
this  decision  is  sound,  it  can  only  be  on  the 
idea  that  the  defendants  were  seeking  to 
obtain  trade  for  themselves  by  saying,  in 
effect:  "If  you  deal  with  us,  we  will  deal 
with  you.  If  you  deal  with  others,  we  will 
withdraw  our  patronage."  Whether  such 
an  agreement  was  legally  enforceable  need 
not  be  discussed.  There  was.  no  effort  to 
compel  or  coerce  others  not  members  to  be 
bound  by  their  prices  or  views.  If  tlie  de- 
cision in  Bohn  Mfg.  Co.  v.  Hollis,  54  Minn. 
223,  sub  nom  Bohn  Mfg.  Co.  v.  Northwest- 
ern Lumbermen's  Asso.  21  L.  R.  A.  337, 
55  N.  W.  1119,  can  be  sustained,  it  must 
be  on  the  same  idea.  No  compulsory  meas- 
ures seem  to  have  been  used  to  enforce  obe- 
dience on  members;  nor  does  there  appear 
to  have  been  any  effort  to  drive  away  from 
plaintiff  others  than  those  voluntarily  act- 
ing together  in  concert,  and  no  pressure  on 
outsiders  to  maintain  prices  or  incur  ruin. 
In  truth,  however,  some  of  what  was  said  in 
that  decision  is  unsound,  and  not  in  ac- 
cord with  cases  already  cited.  It  has  been 
considerably  criticised.  See  Bailey  v.  Mas- 
ter Plumbers'  Asso.  103  Tenn.  99,  46  L.  R. 
A.  561,  62  S.  W.  857;  Eddy,  Combinations, 
§   560,   p.   476,  note;   Jackson  v.   Stanfield 

(1894)  137  Ind.  592,  23  L.  R.  A.  696,  36 
N.  E.  345,  37  N.  E.   14.     Cote  v.  Murphy 

(1894)  159  Pa.  420,  23  L.  R  A.  135,  28 
Atl,  191,  and  Buchanan  v.  Kerr,  159  Pa. 
433,  28  Atl.  195,  held  that  where  employees 
had  entered  into  a  combination  to  control 
by  artificial  means  the  supply  of  labor,  pre- 
paratory to  a  demand  for  an  advance  in 
wages,  a  combination  of  employers  to  resist 
such  artificial  advance  is  not  unlawful, 
since  it  is  not  made  to  lower  the  price  of 
labor  as  regulated  by  supply  and  demand. 
Certain  Pennsylvania  statutes  were  also  con- 
sidered as  indicative  of  public  poUcy  on  the 
line  of  combining  to  meet  combination.  The 
strong  statement  of  Gibson,  J.,  in  regard  to 
conspiracies  {Com.  ex  rel.  Chew  v.  Carlisle, 
Brightly  (Pa.)  40),  is  cited  with  approval. 
In  Payne  v.  Western  d  A.  R.  Co.  (1884)  13 
Lea,  507,  49  Am.  Rep.  666,  there  was  no 
question  of  combination  or  conspiracy  at 
all;  and  the  supreme  court  of  the  same 
state  rendered  the  decision  in  the  later 
case  of  Bailey  v.  Master  Plumbers^  Asso., 
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already  referred  to.  John  D,  Park  d  Sons 
Co.  V.  National  Wholesale  Druggists'  Asso. 
64  App.  Div.  223,  66  N.  Y.  Supp.  616,  is 
cit«i.  We  must  leave  to  the  honorable 
courts  of  that  state  to  reconcile  that  deci- 
sion with  the  principle  ruled  in  John  D. 
Park  d  Sons  Co.  v.  National  Wholesale 
Druggists'  Asso.  60  N.  Y.  Supp.  1064,  where, 
as  quoted  in  1  lEddj,  Combinations,  §  330, 
p.  213,  it  was  held:  "It  is  in  restraint  of 
trade  and  unlawful  for  a  manufacturer  to 
become  a  party  to  a  combination  which  shall 
prevent  any  of  his  customers  from  obtain- 
ing other  goods  of  other  manufacturers  be- 
cause those  customers  violate  the  agreement 
with  him  in  respect  to  the  cutting  of 
prices;"  and  also  with  People  v.  Sheldon, 
139  N.  Y.  251,  23  L.  R.  A.  221,  34  N.  E.  785. 
It  seems,  too,  that  in  some  cases  in  New 
York  and  elsewhere  an  idea  has  arisen  of 
determining  how  much  competition  is  desir- 
able, and  apparently  of  holdmg  that  extreme 
competition  is  undesirable,  and  a  combina- 
tion to  meet  it  is  not  imlawful.  The  fal- 
lacy of  such  a  standard  is  clearly  shown  by 
Judge  Taft  in  United  States  v.  Addystone 
Pipe  d  Steel  Co.  46  L.  R.  A.  122,  29  C.  C. 
A.  141,  64  U.  S.  App.  723,  86  Fed.  271,  and 
by  Mr.  Freeman  in  his  note  to  Harding  v. 
American  Glucose  Co.  (111.)  74  Am.  St. 
Rep.  268.  Brewster  v.  C.  Miller's  Sons  Co. 
(1897)  101  Ky.  368,  38  L.  R.  A.  605,  41 
S.  W.  301,  held  that  an  association  of  un- 
dertakers might  lawfully  agree  to  decline 
to  render  service  in  their  business  to  one 
who  had  refused  to  pay  a  bill  to  some  mem- 
ber of  the  association  for  similar  services 
previously  rendered.  Here,  also,  there  was 
no  effort  to  compel  persons  not  members  to 
uphold  the  prices  or  obey  the  dictates  of  the 
association,  or  to  coerce  members  or  othersT, 
but  only  a  voluntary,  united  refusal  to  serve 
a  person  who  would  not  pay  for  similar 
serWces.  Continental  Ins.  Co.  v.  Fire  Un- 
derwriters, 67  Fed.  310,  sought  to  follow 
the  decision  in  the  Mogul  Steamship  Ca^e, 
and  held  that  the  acts  there  complained  of 
were  for  the  purpose  of  competition,  and 
not  maliciously  done.  Here,  again,  there 
was  no  effort  to  drive  out  of  business  com- 
panies not  members,  further  than  noninter- 
course,  and  not  having  the  same  agents.  So 
far  as  the  enforcing  of  these  provisions  by 
a  penalty  is  concerned,  the  decision  is  in 
conflict  with  Boutu)ell  v.  Marr,  71  Vt.  1,  43 
L.  R.  A.  803,  42  Atl.  607. 

Finally,  was  the  plaintiff  entitled  to  an 
injunction?  The  usual  grounds  for  the 
grant  of  an  injunction  in  such  cases  are  ( 1 ) 
an  injury  which  threatens  irreparable  dam- 
age; or  (2)  a  continuing  injury,  when  the 
le^l  remedy  therefor  may  involve  a  multi- 
plicity of  suits.  "The  difficulty  of  satisfac- 
torily estimating  damages  to  business  is  fre- 
quently recognized  in  applying  those  prin- 
ciples to  suits  relating  to  goodwill,  trade- 
marks, patent  rights,  and  copyrights.  3 
Pom.  Eq.  Jur.  9§  1362,  1354."  Barr  v. 
Essex  Trader  Council,  63  N.  J.  E<i.  126,  30 
Atl.  881  et  seq.,  and  authorities  cited.  Mr. 
Eddy  says:  "An  injury  is  irreparable 
when  the  damage  cannot  be  measured  by 
anv  known  pecuniary  standard.  The  de- 
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struction  of,  or  even  injury  to,  m  growing 
business,  cannot  very  well  be  measured  in 
damages,  since  it  is  difficult,  if  not  impos- 
sible, to  lay  down  any  rule  whereby  a  jury 
can  definitely  ascertain  the  damages  in- 
flicted. The  owner  of  the  business  himself 
probably  could  not  estimate  his  loss,  and 
yet  the  loss  would  be  beyond  dispute." 
Citing  authorities.  2  Eddy,  Combinations, 
§§  1013,  1024,  1026,  pp.  1161,  1169,  1170; 
Blindell  v.  Hagan,  64  Fed.  40,  affirmed  ou 
appeal  in  66  Fed.  696.  Several  of  the  cases 
already  cited  arose  upon  applications  for  in- 
junction, and  apply  to  this  feature  of  the 
case. 

It  is  urged  that  the  plaintiff  was  not  en- 
titled to  equitable  relief,  because  it  did  not 
come  into  a  court  of  equity  "with  cleau 
hands."  The  specific  claim  of  uncleanness 
is  that  on  some  occasions  it  sold  one  drug 
or  mixture,  instead  of,  or  purporting  to  be, 
another.  This  is  denied.  If  it  were  true, 
it  would  be  no  defense  to  this  case.  If  it 
is  undertaken  to  coerce  a  dealer  not  to  sell 
at  reduced  prices,  and  is  sought  unlawfully 
to  destroy  its  business  if  it  does  so,  an  ap- 
plication by  it  for  injunction  is  not  success- 
fully met  by  saying  that  it  sold  some  spuri- 
ous* goods,  or  misrepresented  some  to  cus- 
tomers in  certain  sales.  It  was  money,  not 
morals,  that  moved  the  defendants  in  their 
conduct  toward  it  for  cutting  prices.  The 
doctrine  that  a  suitor  must  enter  a  court  of 
equity  "with  clean  hands"  has  reference  to 
the  transaction  complained  of  by  him.  An- 
sley  V.  Wilson,  50  Ga.  426.  If  plaintiff  sells 
adulterated  drugs,  it  and  its  officers  are  lia- 
ble to  punishment  under  the  criminal  law. 
Penal  Code,  §§  483,  484. 

The  learned  judge  did  not  .err  in  holding 
that  the  defendants  who  are  members  of 
the  Atlanta  Druggists'  Association,  in  the 
name  of  such  association  or  otherwise, 
should  be  enjoined  from  sending  out  to 
wholesale  druggists  or  proprietors  of  pro- 
prietary medicines,  through  the  mails,  or  de- 
livering them  to  them  otherwise,  the  letter 
and  agreement  set  out  in  Exhibits  A  and  B 
to  plaintiff's  petition,  or  seeking  to  cause 
the  latter  to  be  signed  by  means  of  the  let- 
ter set  out  in  Exhibit  A,  or  other  like 
means,  or  sending  out  any  letter,  circular, 
or  agreement  of  similar  character,  purpose, 
directly  or  indirectly,  to  wholesalers,  job- 
bers, or  proprietors;  and  from  issuing  to 
salesmen,  and  causing  to  be  signed,  the  card 
agreement  attached  to  the  petition  as  Ex- 
hibit C,  or  any  card  or  agreement  of  simi- 
lar import  or  purpose;  and  from  in  any 
manner  threatening  or  seeking  to  intimi- 
date wholesalers  or  proprietors,  and  so  pre- 
vent them  from  selling  to  plaintiff,  as  a 
cutter  or  aggressive  cutter;  and  from  con- 
spiring and  from  seeking  to  prevent  whole- 
sale or  other  druggists  from  dealing  with 
or  selling  to  plaintiff  by  direct  or  indirect 
threats  of  cutting  off  their  means  of  obtain- 
ing goods  or  merchandise,  or  of  causing  such 
means  to  be  cut  off,  or  of  causing  them  in- 
jury or  loss  of  custom  if  they  should  deal 
with  or  supply  the  plaintiff;  and  from  tak- 
ing part  in  or  carrying  out  any  conspiracy 
or  combination  for  that  purpose;  and  from 
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designating  or  pointing  out  the  plaintiff  to 
other  druggists*  associations  or  their  rep- 
resentatives as  an  aggressive  cutter;  and 
from  writing  or  sending  through  the  mails 
any  card,  circular,  letter^  or  other  written 
or  printed  communication  conveying  or  in- 
tended to  convey  to  proprietors  or  whole- 
salers throughout  the  United  States  that 
plaintiff  is  an  aggressive  cutter^  and  under 
the  ban  of  the  local  organization ,  or  of 
similar  import. 

2.  The  learned  trial  judge  based  his  judg- 
ment, in  part>  upon  the  act  of  the  general 
assembly  approved  December  23,  1896  (Acts 
1896,  p.  68 ) ,  commonly  known  as  the  "anti- 
trust act."  The  defendants  in  the  court 
below  attacked  the  constitutionality  of  this 
act,  and  one  of  the  exceptions  to  the  judg- 
ment is  that  the  court  erred  in  holding  it 
to  be  constitutional.  Since  this  case  was 
heard  and  determined  in  the  lower  court  and 
argued  here,  the  Supreme  Court  of  the 
United  States,  in  a  decision  rendered  March 
10,  1902,  in  the  case  of  Connolly  v.  Union 
Sewer  Pipe  Co.  184  U.  S.  540,  46  L.  ed.  679, 
22  Sup.  Ct  Rep.  431,  held  the  anti-ti|ast 
8tatute  of  Illinois,  which  contained  a  provi- 
sion that  it  should  "not  apply  to  agricul- 
tural products,  or  live  stock  in  the  hands  of 
the  producer  or  raiser,"  to  be  repugnant  to 
the  provisions  of  the  14th  Amendment  of 
the  Constitution  of  the  United  States,  be- 
cause it  denied  the  equal  protection  of  the 
laws  of  that  state  to  those  within  its  juris- 
diction who  were  not  producers  of  agricul- 
tural products  or  raisers  of  live  stock.  The 
anti-trust  act  of  this  state,  above  referred 
to,  exempts  from  its  operation  "agricultural 
products  or  live  stock  while  in  tiie  posses- 


sion of  the  producer  or  raiser."  Conse- 
quently, under  the  decision  of  the  Supreme 
Court  of  the  United  States,  we  are  con- 
strained to  hold  that  this  exemption  ren- 
ders the  act  unconstitutional.  As  will  have 
been  8een»  however,  the  judgment  of  th&- 
couit  was  right,  irrespective  of  the  provi- 
sions of  this  act. 

Certain  assignments  of  error  in  the  bill 
of  exceptions  complain,  in  effect,  that  the- 
injunction   was  too  broad,  because  it  was 
operative  upon  the  individual  members  of 
the  association  to  which  the  defendants  be- 
longed, and  therefore  had  the  effect  of  cut- 
ting them  off  from  the  exercise  of  individ- 
ual rights  which  it  was  their  privilege  to- 
exercise,   provided   there   was   no   unlawful 
conspiracy.     The  reply  to  this  is  that  the 
judge   found   there   was   a   conspiracy.     He- 
could  not  enjoin  the  combiQation  in  the  ab- 
stract, but^  to  render  any  effective  protec- 
tion to  the  plaintiff,  was  obliged  to  enjoin 
the  individual  members  of  the  association^ 
from  doing  the   unlawful  acts  which   they 
had  conspired  to  do,  and  were  actually  do- 
ing when  the  petition  was  filed.     It  was  the 
only   possible   way  in  which   to   make  the- 
writ  of  injunction  of  any  avail.     The  de- 
fendants could  not,  fresh  from  the  conspir- 
acy, and  inspired  by  the  purposes  thereof,, 
fail   to  injure  the  plaintiff,  if  allowed  to- 
continue    their    unlawful    acts    under    the 
guise    of    doing   so   upon    their    individual 
responsibility. 

Judgment  affirmed,  with  direction. 

All  the  Justices  concur  except  Lewis,  J.,. 
absent  on  account  of  sickness. 
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1.  One  frlsbtenlns  a  ^'oinan  «o  a«  to 
eaiuie  nervotfs  prostration,  by  stealth- 
ily entering  her  home  in  the  night-time  and 
committing  a  trespass  on  her  husband's  prop- 
erty. Is  liable  to  her  In  damages  therefor. 

2.  The  nervous  prostration  of  a 
fvoman  may  be  the  proximate  result  of 
stealthily  entering  her  home  In  the  night- 
time and  committing  a  trespass  on  her  has- 
band's  property. 

(April  10,  1902.) 


APPEAL  by  plaintiff  from  a  judgment  of: 
the  District  Court  for  Henry  County  in 
favor  of  defendant  in  an  action  brought  to- 
recover   damages   for  injuries  produced  by 
fright.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Palmer  A  Kopp  and  Watsoiu 
A  Weber,  for  appellant: 

A  malicious,  wilful,  and  intentional  in- 
vasion of  the  rights  of  another,  an  inten- 
tional act  or  trespass  which  is  intended  to  • 
cause  fright  and  terror,  or  which  as  a  usual 
or  ordinary  result  would  tend  to  cause  ter- 
ror and  fright,  resulting  in  serious  nervous 
shock,  causing  physical  injury  and  prostra- 
tion, and  damage,  is  the  basis  of  an  action, 
for  damages. 


MOTB. — ^As  to  extent  of  trespasser's  liability 
for  consequential  injuries  resulting  from  the 
trespass,  see  also  note  to  Wyant  v.  Grouse 
(Mich.)  53  L.  B.  A.  626,  especially  cases  as  to 
fright  on  page  633. 

For  fright  as  a  basis  for  cause  of  action 
generally,  see.  In  this  series,  Ewlng  v.  Pitts- 
burgh, C.  C.  &  St.  L.  R.  Co.  (Pa.)  14  L.  R.  A. 
666,  and  note;  Halle  v.  Texas  &  P.  R.  Co.  (C. 
C.  App.  5th  C.)  23  L.  R.  A.  774;  Sloane  v. 
Boathem  California  R.  Co.  (Cal.)  32  L.  R.  A. 
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103;  Mitchell  v.  Rochester  R.  Co.   (N.  Y.)   34 
L.    R.  A.    781 ;  Spade    v.  Lynn   &    B.    R.    Co. 
(Mass.)  38  L.  R.  A.  512;  Mack  v.  South  Bound/ 
R.  Co.  (S.  C.)  40  L.  R.  A.  679 ;  Braun  v.  Craven  . 
(111.)  42  L.  R.  A.  199;  Gulf,  C.  &  S.  F.  R.  Co. 
V.  Hayter   (Tex.)   47  L.  R.  A.  325;   Smith  v. 
Postal  Tel  eg.   Cable  Co.    (Mass.)    47   L.  R.  A. 
323  ;  Denver  &  R.  G.  R.  Co.  v.  Roller  (C.  C.  App.. 
9th  C.)  49  L.  R.  A.  77 ;  and  TutUe  v.  Atlantic- 
City  R.  Co.  (N.  J.  L.)  54  L.  R.  A.  582. 
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1  Sutherland,  Damages,  2d  ed.  §  43; 
Lombard  v.  Lennox,  155  Mass.  70,  28  N.  £. 
1125;  Fillebroicn  v.  Hoa/r,  124  Mass.  680; 
Meagher  v.  Driscoll,  99  Mass.  281,  96  Am. 
Dec.  759 ;  Mack  v.  South  Bound  R.  Co,  40  L. 
R.  A.  679,  note,  62  S.  C.  323,  29  S.  E.  905; 
Hill  V.  Kimball,  7  L.  R.  A.  618,  note,  76 
Tex.  210,  13  S.  W.  59;  Bwrbee  v.  Reese,  60 
Miss.  908 ;  Illinoia  C.  R.  Co.  v.  Latimer,  128 
111.  163,  21  N.  E.  7,  28  111.  App.  552. 

Messrs.  McCold  A  Flnley  and  Babb  A 
Babb,  for  appellee: 

Fright  caused  by  defendant's  negligence, 
unaccoiTipanied  by  physical  injury  to  the 
plaintiff  except  what  might  arise  from  the 
fright  itself,  will  not  serve  as  a  basis  for  a 
cause  of  action. 

Braun  v.  Cmven,  175  111.  401,  42  L.  R.  A. 
199,  51  N.  E.  657;  Einng  v.  Pittsburgh,  C. 
C.  d  St.  L.  R.  Co.  147  Pa.  40,  14  L.  R.  A. 
666,  23  Atl.  340;  Mitchell  v.  Rochester 
R.  Co.  151  N.  Y.  107,  34  L.  R.  A.  781, 
45  N.  E.  354;  PhiUips  v.  Dickerson,  85 
111.  11,  28  Am.  Rep.  607;  White  v.  San- 
der, 168  Maas.  296,  47  N.  E.  90;  Spade  v. 
Lynn  d  B.  R.  Co.  168  Mass.  285,  38  L.  R. 
A.  512,  47  N.  E.  88,  172  Mass^  488,  43  L.  R. 
A.  832,  52  N.  E.  747;  Renner  v.  Canfield, 
36  Minn.  90,  30  N.  W.  435;  Kalen  v.  Terre 
Haute  d  I.  R.  Co.  18  Ind.  App.  202,  47  N. 
E.  694;  Haile  v.  Teofas  d  P.  R.  Co.  23  L.  R. 
A.  774,  9  C.  C.  A.  134,  23  U.  S.  App.  80,  60 
Fed.  557;  Victorian  R.  Comrs.  v.  Coultas, 
'L.  R.  13  App.  Cas.  222;  Smith  v.  Postal 
Teleg.  Cable  Co.  174  Maas.  576,  47  L.  R.  A. 
323,  55  N.  E.  380;  Mahoney  v.  Dankwart, 
108  Iowa,  321,  79  N.  W.  134;  Lee  v.  Bur- 
lington, 113  Iowa,  366,  85  N.  W.  618. 

The  allegations  of  the  petition  are  not 
suiTicient  to  bring  it  within  the  category  of 
wilful  injuries.  The  mere  statement  that 
an  act  was  wilfully  done,  or  that  it  was 
wron^ully  done  or  malicio^ly  done,  is  not 
an  allegation  of  a  wilful  injury, 


Cooley,  Torts,  2d.ed.  *690,  p.  832;  Kalen 
V.  Terre  Haute  d  I.  R.  Co.  18  Ind.  App.  202, 
47  N.  E.  696. 


Wilfulness,  or  even  malice,  will  not  gen- 
erally make  an  act  actionable  which  is  not 
so  already. 

Cooley,  Torts,  2d  ed.  •688,  p.  830;  Bishop, 
Non  Contract  Law,  §  143. 

Damage  from  fright  "is  such  an  unusual 
occurrence  that  the  law  will  not  consider  it 
the  proximate  result  of  the  alleged  negli- 
gence."   The  damage  is  "too  remote." 

Lee  V.  Burlington,  113  Iowa,  356,  85  N. 
W.  618;  Ewing  v.  Pittsburgh,  C.  C.  d  St.  L. 
R.  Co.  147  Pa.  40,  14  L.  R.  A.  666,  23  Atl. 
340;  Haile  v.  Texas  d  P.  R.  Co.  23  L.  R.  A. 
774,  9  C.  C.  A.  134,  23  U.  S.  App.  80,  60 
Fed.  557;  Victorian  R.  Co.  v.  Coultas,  L. 
R.  13  App.  Cas.  222;  Mitchell  v.  Rochester 
R.  Co.  151  N.  Y.  107,  34  L.  R.  A.  781,  45 
N.  E.  354 ;  Renner  v.  Canfield,  36  Minn.  90, 
30  N.  W.  435;  Phillips  v.  Dickerson,  85  111. 
11,  28  Am.  Rep.  607;  White  v.  Sander,  168 
Mass.  296,  47  N.  E.  90;  Smith  v.  Postal 
Teleg.  Cable  Co.  174  Mass.  676,  47  L.  R.  A. 
323,  55  N.  E.  380;  Spade  v.  Lynn  d  B.  R. 
Co.  168  Mass.  285,  38  L.  R.  A.  512,  47  N. 
E.  88,  172  Mass.  488,  43  L.  R.  A.  832,  52  N. 
R.  747. 
67  L.  R.  A. 


Sberwin,  J.,  delivered  the  opinion  of  the 
court: 

The  petition  alleges  that  the  plaintiff  is 
a  married  woman,  and  that  on  the  9th  day 
of  February,  1900,  she  resided,  with  her  hus- 
band and  child^  on  a  farm  remote  from  the 
traveled  highway;  that  in  the  night-time  of 
said  day,  at  about  the  hour  of  11  o'clock, 
And  after  she,  her  husband,  and  her  child 
had  gone  to  bed,  the  defendant  wrongfully, 
surreptitiously,  and  stealthily  entered  her 
said  home,  and  went  upstairs  to  the  second 
story  thereof,  and,  as  the  plaintiff  then  be- 
lieved, to  commit  a  felony;  that  the  iden- 
tity of  the  defendant  was  not  known  to  her 
at  the  time  she  heard  him  enter  the  house 
and  go  upstairs,  and  that  she  called  to  her 
husband  to  follow  him,  which  he  did;  that 
in  her  apprehension  for  her  own,  her  child's, 
and  her  husband's  life,  from  what  appeared 
to  her  a  threatened  danger,  she  followed  her 
husband  up  to  the  room  where  the  defend- 
ant was  found,  and  where  she  found 
him  and  her  husband  in  what  appeared  to 
her  to  be  an  encounter,  and  an  assault  upon 
her  husband;  that  she  became  greatly  terri- 
fied thereat^  and  was  attacked  with  a  vio- 
lent nervous  chill  of  such  severity  that  her 
nervous  system  completely  gave  way,  and 
she  became  prostrated,  and  was  confined  to 
her  bed  with  threatened  neurosis,  or  paraly- 
sis, and  suffered  great  mental  and  pnysical 
pain  for  nearly  six  weeks,  during  all  of 
which  time  she  was  confined  to  her  bed,  and 
unable  to  attend  to  her  household  duties. 
The  demurrer  to  the  petition  is  based  on 
the  ground  that  the  damages  claimed  are 
too  remote  and  speculative,  and  that  the 
plaintiff  seeks  recovery  for  fright  and  inju- 
ries resulting  therefrom  without  any  physi- 
cal injury  to  her  which  caused  the  fright. 
The  petition  alleges  physical  injuries  result- 
ing from  the  fright  caused  by  the  defendant, 
and  the  demurrer  thereto  raises  the  ques- 
tion whether  recovery  may  be  had  for  phys- 
ical injuries  so  caused. 

Manv  cases  have  been  before  the  courts 
in  which  the  question  of  a  recovery  for 
mental  pain  alone,  and  for  physical  disabil- 
ity produced  by  fright,  unaccompanied  by 
physical  impact,  have  been  decided;  and 
the  decisions  on  these  questions  are  in  con- 
flict, though  it  is  probably  true  that  the  nu- 
merical weight  of  authority  denies  the  right 
of  action.  %ut  the  cases  so  holding  are  not 
in  harmony  as  to  the  reasons  given  for  de- 
nying the  right  of  action;  some  of  them 
held  that  the  injury  is  not  the  proximate  re- 
sult of  the  alleged  negligent  or  wrongful 
act,  while  others  refuse  a  recovery  for  the 
reason  that  it  is  practically  impossible  to 
satisfactorily  administer  any  other  rule  and 
serve  the  purposes  of  justice.  •  The  latter 
rule  is  the  one  adopted  in  Massachusetts. 
Spade  V.  Lynn  d  B.  R.  Co.  168  Mass.  285,  38 
L.  R.  A.  512,  47  N.  E.  88.  We  shall  not 
take  the  time  to  review  the  cases  in  detail 
which  hold  to  the  doctrine  that  no  recovery 
can  be  had.  A  large  majority  of  them  are 
cases  in  which  the  simple  charge  of  negli- 
gence was  made,  and  in  many  of  them  no 
claim  was  made  for  physical  disability  re- 
sulting from  the  fright    A  review  of  soma 
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of  the  cases  wUl  be  found  in  B»tii*n  v.  Cra- 
ven, 175  111.  401,  42  L.  R.  A.  199,  61  N.  E. 
657.  See  also  note  in  Ewing  v.  Pittahurgh, 
G.  C.  d  8t.  L.  R.  Co,  (Pa.)  14  L.  R.  A.  666. 
Our  attention  has  not,  however,  been  called 
to  any  case  in  which  the  facts  averred  are 
precisely  parallel  to  the  facts  in  this  case, 
and  in  no  case  to  which  we  have  been  cited, 
and  in  no  case  which  our  own  investigation 
has  discovered,  have  we  found  facts  alleged 
which  so  strongly  condemn  the  unlimited 
application  of  the  rule  contended  for  by  the 
appellee  as  do  the  facts  pleaded  in  the  case 
at  bar.  This  defendant,  in  the  night-time, 
stealthily  and  unbidden  invaded  the  home  of 
the  plaintiff  and  her  husband  and  family. 
When  he  entered  the  house  and  went  to  an 
upper  room,  she  did  not  know  who  it  was, 
nor  his  purpose  and  intent  in  thus  breaking 
and  entering  their  home.  It  was  an  unlaw- 
ful and  lawless  trespass  on  his  part,  no 
matter  whether  he  entered  with  the  intent 
to  steal  the  personal  property  of  the  in- 
mates of  the  nouse  or  whether  he  was  in 
quest  of  other  game.  Nor  does  it  matter, 
in  our  judgment,  that  the  trespass  was  com- 
mitted on  property  belonging  to  the  hus- 
band. It  was  her  home  as  well  as  that  of 
her  husband;  her  right  to  its  peaceful  and 
quiet  enjoyment  day  or  night  was  equal  to 
that  of  her  husband;  and  any  unlawful  en- 
try or  invasion  thereof  which  produced 
physical  injury  to  her  was  a  wrong  for 
which  she  ought  to  recover.  Let  us  go  a 
little  further  with  the  case,  and  suppose 
that  his  purpose  had  been  to  ransack  the 
house,  and  steal  therefrom ;  that  he  went  in 
masked,  and  with  a  deadly  weapon  in  his 
hand.  His  discovery  there  under  such  cir- 
cumstances might  well  cause  alarm  to  the 
boldest  man,  and^  if  it  produced  nervous 
prostration  and  physical  disability,  the 
theorv,  no  matter  what  its  reason,  that 
would  say  there  was  no  actionable  wrong, 
would  be  too  fine  spun  and  too  cold  for  our 
sanction.  Nor  could  it  be  said,  under  such 
circumstances,  that  the  prostration  resulting 
from  the  fright  so  caused  was  not  the  proxi- 
mate or  probable  result  of  the  defendant's 
act^  "Proximate  cause  is  probable  cause; 
and  that  the  proximate  consequence  of  a 
inven  act  or  omission,  as  distinguished  from 
a  remote  consequence,  is  one  wnich  succeeds 
naturally  in  the  ordinary  course  of  things, 
and  which,  therefore,  ought  to  have  been 
anticipated  by  the  wrongdoer."  1  Thomp. 
Neg.  §  156.  It  is  within  the  common  obser- 
vation of  all  that  fright  may,  and  usually 
does,  affect  the  nervous  system,  which  is  a 
distinctive  part  of  the  physical  system,  and 
controls  the  health  to  a  very  great  extent, 
and  that  an  entirely  sound  body  is  never 
found  with  a  diseased  nervous  organiza- 
tion; consequently  one  who  voluntarily 
causes  a  diseased  condition  of  the  latter 
must  anticipate  the  consequence  which  fol- 
lows it.  The  nerves  being,  as  a  matter  of 
fact,  a  part  of  the  physical  system,  if  they 
are  affected  by  fright  to  such  an  extent  as 
to  cause  physical  pain,  it  seems  to  us  that 
the  injury  resulting  therefrom  is  the  direct 
result  of  the  act  producing  the  fright. 
Spade  V.  Lynn  d  B,  R.  ~ 
67  L.  R.  A. 


3t  L.  R.  A.  512,  47  N.  E.  88;  Hill  ▼.  JBTtm- 
ball,  76  Tex.  210,  7  L.  R.  A.  618,  13  S.  W. 
59:  Mack  v.  South  Bound  R.  Co.  62  S.  C. 
323,  40  L.  R.  A.  679,  29  S.  E.  905;  Purcell 
V.  8t.  PoaU  City  R,  Co.  48  Minn.  134,  16 
L.  R.  A.  203,  50  N.  W.  1034;  Larson  v. 
Chasey  47  Minn.  307,  14  L.  R.  A.  85,  50  N. 
W.  238;  Meagher  v.  Driscoll,  99  Mass.  281, 
96  Am.  Dec.  759;  Lombard  v.  Lennox,  155 
Mass.  70,  28  N.  E.  1125;  Mentzer  v.  Weet- 
em  U.  Teleg,  Co.  93  Iowa,  752,  28  L.  R.  A. 
72,  62  N.  W.  1.  It  is  undoubtedly  true  that 
the  door  should  not  be  thrown  wide  open 
for  trumped-up  claims  on  account  of  inju- 
ries resulting  from  fright,  and  we  do  not  in- 
tend to  so  open  it  in  this  case.  Each  case 
must,  of  necessity,  depend  on  its  own  facts. 
We  held  in  Lee  ▼.  Burlington,  113  Iowa, 
356,  85  N.  W.  618,  that  no  recovery  could 
be  had  for  the  death  of  a  horse  alleged  to 
have  been  caused  by  fright,  because  death 
therefrom  could  not  be  anticipated,  and 
hence  it  was  not  the  proximate  result  of  the 
defendant's  negligence.  In  Mahoney  v. 
Dankwarty  108  Iowa,  321,  79  N.  W.  134,  the 
question  before  us  was  not  decided.  That 
case  was  disposed  of  on  the  facts  there  pre- 
sented, and  was  a  case  of  simple  negligence. 
The  reasoning  of  the  Massachusetts  cases 
should  not  be  applied  to  this  case,  for  great- 
er evil  would  result  from  a  holding  of  no 
actionable  wrong  than  can  possibly  follow 
the  rule  we  announced.  We  do  not  concern 
ourselves  with  what  the  trial  of  this  case 
may  disclose,  but  hold  a  cause  of  action 
stated  in  the  petition. 

The  demurrer  should  therefore  have  been 
overruled.    Reversed. 


Ella  EDGINGTON  by  Ida  M.  Meyers,  Her 
Next  Friend, 


BURLINGTON, 
NORTHERN 
Appt. 


CEDAR      RAPIDS,      k 
RAILWAY      COMPANY, 


(. 


.Iowa. 


.) 


1.  A  child  seven  yQar«  and  elslit 
months  old  cannot  be  held  to  be  negligent, 
as  matter  of  law,  in  playing  on  an  unfast- 
ened turntable. 

2.  A  railroad  company  Is  liable  to  in- 
fants of  tender  years  for  injuries  in- 
flicted by  a  turntable  maintained  by  It  In  an 
unfenced  lot  so  near  a  public  way  as  to  be 
likely  to  attract  children  to  play  on  it,  un- 
less It  exercises  reasonable  care  to  keep  It 
safely  fastened. 

3.  The  snlBciency  of  the  fastening  of 
a   turntable   to   prevent   injury   to   children 


Note. — As  to  liability  of  railroad  company 
for  injuries  to  children  trespassing  on  turn* 
table,  see  also,  in  this  series,  Ft.  Worth  &  D. 
C.  R.  Co.  V.  Robertson  (Tex.)  14  L.  B.  A.  781, 
and  note;  Walsh  v.  Fltchburg  R.  Co.  (N.  Y.) 
27  L.  R.  A.  724 ;  and  Delaware,  L.  &  W.  B.  Co. 
V.  Reich  (N.  J.  L.)  41  L.  R.  A.  831. 

For  other  cases  in  this  series  as  to  contribu- 
tory   negligence    of    children,    see    Gleason    r. 
Smith   (Mass.)   65  L.  B.  A.  622,  and  footnote 
Co.  108  Mass.  285,    thereto. 
36 
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playlns  on  It  Is  a  qocstlon  for  the  jury  wbeie 
It  was  undone  by  one  of  them. 

4.  A  ebtld  eannot  be  lield  to  any 
arreater  dearree  of  eare  than  may  rea- 
sonably be  expected  from  Ita  years,  experi- 
ence, and  intelligence. 

5.  A  railroad  company-  t«  not  relieved 
from  liability  to  a  child  Injured  by  an 
improperly  fastened  turntable  by  the  fact 
that  the  fastenings  were  undone,  and  the 
table  put  In  motion,  by  playmates  of  the 
Injured  child. 

(April  12,  1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Muscatine 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries all^2;ed  to  have  been  caused  by  de- 
fendant's iiegligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 
Messrs,  Oarskaddan  A  Burk  and  S.  K. 
Traoj,  for  appellant: 

The  manner  of  constructing  and  operat- 
ing railroads  is  not  to  be  left  to  the  imcer- 
tain  and  varying  opinions  of  jurors. 

Chicago  d  E.  I,  R.  Co.  v.  Drisooll,  176 
111.  330,  52  N.  E.  923. 

The  law  does  not  require  defendant  to  so 
fasten  or  secure  its  turntables  that  boys, 
or  children  like  the  one  injured,  cannot  dis- 
place such  fastenings  and  put  the  table  in 
motion. 

Kolsti  V.  Minnea/polis  d  8i.  L.  R.  Co.  32 
Minn.  133,  19  N.  W.  655. 

Plaintiff  was,  at  the  date  of  her  injury, 
•even  years  and  eight  months  old,  and  bright 
in  common  sense.  Children  about  eight 
years  old  are  not  of  such  tender  years  that 
they  may  be  presumed  not  to  know  the  dan- 
ger of  being  about  a  railroad  track,  or  not 
to  comprehend  the  possible  result  of  such  an 
act  as  plaintiff  exposed  herself  to  if  she 
should  slip  or  fall. 

Ihid.;  WaUh  v.  Fitchhurg  R.  Co.  145  N. 
Y.  301,  27  L.  R.  A.  724,  39  N.  B.  1068; 
Brague  v.  Northern  C.  R.  Co.  192  Pa.  242, 
43  Atl.  987;  Dull  v.  Cleveland,  C.  C.  d  Si. 
L.  R.  Co.  21  Ind.  App.  571,  62  N.  E.  1014. 

The  law  imposed  no  duty  on  defendant  to 
use  care  to  keep  this  turntable  in  such  a 
condition  that  a  child  might  not  be  injured 
who  should  go  there  uninvited  and  a  tres- 
passer. 

Thomas  v.  Chicago,  M.  d  St.  P.  R.  Co.  93 
Iowa,  257,  61  N.  W.  967. 

Children  may  be  trespassers.  Defendant, 
therefore,  owed  plaintiff  no  greater  duty 
than  if  she  had  been  an  adult. 

If  it  was  negligence  to  maintain  this  pat- 
tern of  fastening  to  this  turntable  defendant 
is  not  liable  therefor,  as  it  is  not,  as  to  a 
trespasser,  liable  for  mere  negligence.  If 
the  lock  appliance  was  such  as  is  commonly 
adopted  by  railroads,  at  such  places  and  in 
general  use,  it  is  not  negligence  to  use  such 
a  fastening. 

Mears  v.  Chicago  d  y.  W.  R.  Co.  103  Iowa, 
204,  72  N.  W.  509;  McCarthy  v.  Boston 
Duck  Co.  166  Mass.  165,  42  N.  E.  568;  Shad- 
ford  V.  Ann  Arbor  Street  R.  Co.  Ill  Mich. 
67  L.  R.  A. 


390,  69  N.  W.  661;  Omaha  BoUing  Co.  t. 

Theiler,  69  Neb.  267,  80  N.  W.  821. 

Where  courts  have  held  railway  companies 
liable  for  such  accidents  it  has  always  been 
where  there  have  been  no  locks  or  appliances 
used.  Such  was  not  the  fact  in  case  at  bar. 
Walsh  V.  Fitchhurg  R.  Co.  145  K.  T.  301, 
27  L.  R.  A.  724,  39  N.  E.  1068;  Casista  v. 
Boston  d  M.  R.  Co.  69  N.  3BL  649,  45  AtL 
712;  T\oxst  v.  Winona  d  St.  P.  R.  Co.  3I> 
Minn.  164,  39  N.  W.  403;  Dobbins  v.  Mis- 
souri, K.  d  T.  R.  Co.  91  Tex.  60,  38  L.  R. 
A.  573,  41  S.  W.  62. 

There  was  no  proof  in  the  ease  showing, 
or  tending  to  show,  that  the  plaintiff  was 
too  young  to  know  that  it  was  dangerous 
for  her  to  attempt  to  get  upon  the  moving 
table.  On  the  contrary,  her  mother  testi- 
fies that  she  was  a  bright  and  intelligent 
child,  and  had  good  common  sense.  Upon 
this  proof,  and  with  no  evidence  in  conflict 
with  it,  the  law  must  pronounce  the  plain- 
tiff sui  juris,  and  guilty  of  contributoiy  neg- 
ligence. 

Dull  V.  Clevela/nd,  0.  C.  d  St.  L.  R.  Co.  21 
Ind.  App.  671,  62  N.  E.  1018;  WendeU  V 
New  York  C.  d  H.  R.  R.  Co.  91  N.  Y.  425: 
Thomas  v.  Chicago,  M.  d  St.  P.  R.  Co.  93 
Iowa,  252,  61  N.  W.  967;  Masser  v.  Chicago, 
R.  I.  d  P.  R.  Co.  68  Iowa,  602,  27  N.  W. 
776;  Ritz  v.  Wheeling,  45  W.  Va.  262,  43 
L.  R.  A.  148,  31  S.  E.  993;  Murphy  v. 
Brooklyn,  118  N.  Y.  575,  23  N.  E.  887;  Rich- 
ards V.  Connell,  45  Neb.  467,  63  N.  W.  915; 
Brague  v.  Northern  C.  R.  Co.  192  Pa.  242, 
43  Atl.  987;  Talty  v.  Atlantic,  92  Iowa,  135, 
60  N.  W.  516;  Dobbins  v.  Missouri,  K.  d  T. 
R.  Co.  91  Tex.  60,  38  L.  R.  A.  673,  41  8. 
W.  62;  Barney  v.  Hannibal  d  St.  J.  R.  Co. 
126  Mo.  372,  26  L.  R.  A.  847,  28  S.  W.  1070; 
3  Elliott,  Railroads,  §§  1259,  1260  et  seq.; 
WaUh  V.  Fitchburg  R.  Co.  145  N.  Y.  301, 
27  L.  R.  A.  724,  39  N.  E.  1068;  Merryman  v. 
Chicago,  R.  I.  d  P.  R.  Co.  85  Iowa,  634,  52 
N.  W.  545;  Carson  v.  Chicago,  R.  I.  d  P. 
R.  Co.  96  Iowa,  583,  65  N.  W.  831. 

When  the  question  is.  Did  a  person  use 
ordinary  care  in  a  particular  case?  the  test 
is  the  amount  of  care  ordinarily  used  by 
men  in  general  in  similar  circumstances. 

Kolsti  V.  Minneapolis  d  St.  L.  R.  Co.  32 
Minn.  133,  19  N.  W.  655;  1  Bailey,  Per- 
sonal  Injuries  Relating  to  Master  i  Serv- 
ant, §§  22,  72,  74;  Fuller  v.  New  York,  N. 
H.  d  H.  R.  Co.  175  Mass.  424,  56  N.  E.  674; 
Black,  Accident  Cases,  p.  45. 

Messrs.  C.  A.  W.  Kent  and  Clymer  A. 
Ooldren  for  appellee. 

Weaver,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  company  owns  and  oper- 
ates a  line  of  railroad  entering  the  city  of 
Muscatine,  Iowa.  In  connection  with  its 
station  and  yards  at  this  place,  it  maintains 
and  uses  a  turntable,  a  well-known  machine 
or  device  for  turning  locomotives.  This  ta- 
ble turns  about  a  central  point  or  axis,  and, 
when  unfastened,  is  easily  revolved  by  hand 
power  applied  to  bars  or  levers.  At  and 
prior  to  the  time  of  the  accident  upon  which 
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this  action  is  based  the  table,  when  not  in 
use,  was  ordinarily  fastened  by  a  pin,  bolt, 
or  latch  of  some  kind,  the  exact  description 
of  which  is  not  disclosed  by  the  record  be- 
fore us.  This  machine  stood  upon  an  un- 
fenced  lot,  owned  by  the  defendant,  near  the 
line  of  a  public  alley,  and  at  a  distance  from 
the  street  variously  estimated  at  from  80  to 
300  feet.  Children  of  the  neighborhood  were 
to  some  considerable  degree  m  the  habit  of 
passing  through  the  alley,  and  at  times  loi- 
tered and  played  upon  and  about  the  turn- 
table. This  practice  does  not  seem  to  have 
been  with  the  express  knowledge  or  consent 
of  the  defendant,  and  upon  at  least  one  oc- 
casion its  employees  drove  the  children 
away.  There  was  a  box  factory  not  far  dis- 
tant, to  which  also  children  resorted  by  way 
of  the  alley,  and  near  the  turntable,  to  gath- 
er scraps  of  wood  for  fuel.  On  the  16th  day 
of  June,  1899,  the  plaintiff,  then  a  child  of 
seven  years  and  eight  months,  living  in  that 
neighborhood,  started  from  her  home,  with 
several  little  girls  somewhat  older,  intending 
to  go  to  the  box  factory  for  wood.  Passing 
down  the  alley,  they  stopped  to  play  upon 
the  turntable.  One  of  them  removed  the 
bolt  or  catch  which  fastened  the  machine, 
and  soon  afterward  two  small  boys  arrived, 
and  began  to  revolve  it,  while  the  other  chil- 
dren rode  upon  the  platform  or  frame.  Un- 
der these  circumstances  the  plaintiff  in  some 
manner  stepped  or  fell  into  the  space  be- 
tween the  outer  edge  of  the  table  and  the 
wall  of  the  pit  in  which  it  revolved,  receiv- 
ing severe,  painful,  and  permanent  injuries. 
Negligence  is  charged  against  the  defendant 
upon  the  theory  or  claim  that  the  turntable 
was  a  dangerous  machine,  and  of  such  na- 
ture and  construction  as  to  be  specially  at- 
tractive to  children;  and  that,  having  placed 
it  upon  an  open  lot  near  a  public  way,  where 
they  might  reasonably  be  expected  to  pass 
or  gather  to  play,  it  was  defendant's  duty 
to  use  reasonable  care  to  so  guard  or  fasten 
said  machine  as  to  prevent  injury  to  young 
and  inexperienced  children  who  might  be 
tempted  to  play  upon  it.  Defendant  denies 
that  it  was  charged  with  any  such  duty,  and 
denies  that  it  failed  to  exercise  all  reason- 
able and  proper  care  in  the  premises.  It 
further  insists  that  the  children,  in  playing 
upon  the  turntable,  were  trespassers,  and  the 
law  imposed  upon  the  defendant  no  duty  to 
exercise  any  care  for  their  safety  except 
to  refrain  from  wilful  or  wanton  injury 
to  them  after  discovering  them  upon  its 
property.  It  also  claims  that  in  entering 
upon  the  company's  property  without  per- 
mission and  in  playing  upon  the  turntable 
the  plaintiff  was  guilty  of  contributory  neg- 
ligence, and  therefore  is  not  entitled  to  re> 
cover  damages. 

The  question  of  the  liability  of  a  railroad 
company  for  injuries  to  children  playing 
upon  its  tumtaJt>les  is  one  of  interest  and 
importance.  During  the  last  thirty  years  it 
has  called  for  the  consideration  of  many 
courts,  both  state  and  Federal,  throughout 
the  United  States,  and  has  developed  two  op- 
posing and  irreconcilable  lines  of  decisions, 
to  which  more  extended  reference  is  herein- 
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after  made.  Two  cases  of  the  kind  have 
heretofore  been  presented  to  this  court  {Oar- 
son  V.  Chicago,  R,  I.  d  P.  R.  Go,  96  Iowa, 
683,  65  N.  W.  831,  and  Merryman  v.  Chica- 
go, R,  /.  d  P.  R.  Co.  85  Iowa,  634,  52  N.  W. 
545) ;  but  in  each  instance  the  party  injured 
had  reached  an  age  and  maturity  to  be  prop- 
erly chargeable  with  contributory  negligence, 
and  a  recovery  was  denied,  without  consid- 
ering whether  the  company  may  be  held  lia- 
ble under  other  circumstances.  In  this  case, 
however,  the  child  is  of  such  tender  years 
that  we  cannot  say,  as  a  matter  of  law,  she 
was  guilty  of  negligence  contributing  to  her 
own  mjury,  and  we  are  thus  called  upon  for 
the  first  time  to  assume  a  position  upon  the 
controverted  question.  In  view  of  its  im- 
portance, and  the  wide  divergence  in  the 
views  of  eminent  courts  and  lawyers,  we 
have  endeavored  to  give  the  subject  that 
careful  attention  which  it  deser\'e8,  and,  in 
our  judgment,  the  conclusion  at  which  we 
have  arrived  has  the  support  of  the  greater 
weight  of  authority,  and  is  most  nearly  in 
accord  with  the  principles  which  underlie 
and  pervade  the  laws  of  civilized  society. 

That  the  ordinary  turntable  is  a'  very  dan- 
gerous machine  for  children  to  play  with, 
and  possesses  strong  attractions  to  their 
sportive  instincts,  is  manifest  from  the  nu- 
merous cases  of  injuries  thus  received  which 
come  before  the  courts  for  adjudication. 
These  cases  are  all  strongly  alike  in  their 
circumstances,  and,  generally  speaking,  the 
story  of  one  is  the  story  of  all, — an  open  lot; 
a  turntable  insecurely  fastened,  or  wholly 
unfastened;  children  gathering  upon  it, 
some  riding  while  others  work  the  levers;  a 
misstep,  a  fall,  and  a  little  body  is  maimed, 
or  a  young  life  is  extinguished.  It  is  use- 
less to  moralize  upon  the  instinct  for  play 
which  controls  the  action  of  a  child,  or  argue 
for  its  control  by  parental  authority  and 
guidance.  It  exists,  ingrained  in  the  child's 
being,  and  we  must  deal  with  it  as  we  find 
it.  Nothing  seems  to  appeal  to  it  more 
strongly  than  some  device  in  the  form  of  a 
merry-go-roimd ;  and  the  temptation  to  ride 
it,  if  the  opportunity  offers,  is  practically 
irresistible,  until  approaching  maturity 
brings  some  reasonable  measure  of  judgment 
and  discretion.  Accepting  these  facts,  we 
come  to  the  vital  question  raised  by  the  is- 
sue now  before  us:  Is  a  landowner  who  ex- 
poses dangerous  but  attractive  machinery 
upon  an  open  lot  in  close  proximity  to  a 
public  way  or  other  place  where  he  may  rea- 
sonably expect  young  children  will  pass  or 
resort  for  play  under  any  duty  to  fasten  or 
guard  such  machinery,  or  to  exercise  care 
to  provide  against  children  interfering  with 
it  to  their  injury?  The  first  instance  in 
which  this  question,  as  applicable  to  turn- 
tables, was  presented  for  judicial  considera- 
tion, appears  to  have  been  in  the  Federal 
courts.  See  Stout  v.  Siouw  City  d  P.  R,  Co, 
2  Dill.  294,  Fed.  Cas.  No.  13,604,  and  the 
same  case  on  appeal  to  the  Supreme  Court 
of  the  United  States,  17  Wall.  667,  21  L.  ed. 
745.  In  some  of  the  reviews  of  this  case  it 
is  assumed  that  this  decision  announces  a 
new  principle,  and  marks  the  abandonment 


664 


Iowa  Sitprkme  Cotjbt. 


Apr., 


of  rules  which  prior  thereto  defined  the  ex- 
tent of  a  man's  dominion  over  his  own  prop- 
erty. This,  as  we  shall  try  to  demonstrate, 
is  an  error.  It  is  true,  the  facts  involved  in 
the  Stout  Case  were  new  to  the  courts,  but 
the  principle  which  controlled  its  decision 
has  its  TO<k  and  life  in  the  fundamental  doc- 
trines of  the  common  law.  The  principle  re- 
mains invariable,  but  its  application  must, 
of  necessity,  be  extended  and  adjusted  to  the 
varying  circumstances  of  business  and  of 
life.  With  the  steady  advance  in  industrial 
arts  and  sciences,  the  rapid  expansion  and 
diversification  of  business  interests,  and  tke 
increasing  density  of  population '  forcing 
men  into  closer  contact,  and  compelling 
them,  in  gradually  increasing  measure,  to 
yield  something  of  individual  right  for  the 
general  good,  there  arise  from  day  to  day  for 
settlement  by  the  courts  disputes  which  are 
without  precedent  in  their  facts  and  cir- 
cumstances. But  their  .settlement  requires 
no  mere  judicial  experimentation,  for  some- 
where in  the  treasure  house  of  the  law  there 
is  to  be  found  the  principle  upon  which  the 
rights  of  j>arties  may  be  justly  determined. 
The  basic  principles  of  our  jurisprudence 
have  their  birth  in  the  enlightened  con- 
science and  the  ineradicable  distinction  be- 
tween right  and  wrong,  and  are  unchange- 
able; but,  as  we  have  already  noted,  their 
use  and  application  extend  and  expand  to 
meet  the  demands  of  changing  conditions. 

The  law  thus  presents  the  seeming  para- 
dox of  a  structure  which  is  at  once  a  fin- 
ished product  and  a  ceaseless  evolution,  de- 
veloping new  strength  with  each  new  de- 
mand upon  its  energies.  The  exercise  of  the 
sovereign  power  of  eminent  domain  by  pri- 
vate citizens  for  private  profit;  the  exten- 
sion of  railroads  to  every  city  and  every 
hamlet;  the  development  of  electricity  as  a 
source  of  heat,  power,  and  light;  the  discov- 
ery and  development  of  oil,  gas,  and  other 
riches  concealed  beneath  the  earth's  sur- 
face,— are  but  samples  of  a  multitude  of  new 
and  vastly  important  interests  with  which 
the  courts  have  had  to  deal  as  matters  of 
first  impression  within  the  memory  of  liv- 
ing men,  and  in  each  instance  the  seeming 
chaos  of  conflicting  rights  and  theories  has 
been  reduced  to  order,  and  adjusted  accord- 
ing to  old-time  rules  wisely  construed  in  the 
light  of  the  conditions  calling  for  their  ap- 
plication. Not  that  every  case  has  been 
correctly  decided,  or  that  every  judicial 
opinion  with  which  the  books  are  filled  is 
sound;  but  the  great  body  of  the  law,  as 
pronounced  by  the  courts,  is  alive  with  the 
spirit  of  justice,  and  its  tendency  is  uni- 
formly and  irresistibly  toward  the  right. 
The  rules  which  assure  to  a  person  domin- 
ion over  his  own  property,  and  deny  protec- 
tion to  the  trespasser  in  his  wrongdoing,  are 
of  the  most  ancient  origin,  and  their  justice 
is  undisputed;  but  they  are  not  entirely 
without  limitation  or  restriction.  Ordinar- 
ily, the  owner  of  property,  real  or  personal, 
may  use  or  deal  with  it  as  he  likes ;  but  this 
right  can  never  be  divorced  from  the  respon- 
sibility suggested  by  the  maxim.  Sic  utere 
tuo  aiienum  non  kedaa.  In  other  words,  no 
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man  is  at  liberty,  imder  the  law,  to  so  use 
his  own  as  to  endanger  the  person  or  prop- 
erty of  his  neighbor.  This  is  a  necessary 
result  of  social  organization,  and  an  indis- 
pensable requisite  of  social  order.  So  long 
as  one  lives  in  comparative  isolation,  this 
rule  rests  lightly  upon  him,  and  he  need 
scarcely  feel  its  restraint;  but,  as  popula- 
tion  multiplies,  and  he  is  brought  into  prox- 
imity with  his  kind,  he  finds  the  range  in 
which  he  may  exercise  absolute  control  over 
his  own  is  constantly  being  narrowed.  As  a 
lone  dweller  upon  the  prairie,  he  may  in- 
dulge in  target  shooting,  may  store  tons  of 
dynamite  in  his  dwelling,  may  erect  a 
slaughter  house  upon  his  premises,  may 
leave  undrained  his  malaria-breeding 
swamps,  may  leave  unguarded  pits  and  traps 
in  his  open  fields;  for  these  things  affect 
none  but  himself.  When  neighbors  arrive, 
or  his  home  becomes  one  of  the  many  in  a 
city  or  town,  he  must  adjust  himself  to  the 
changed  conditions,  and  at  all  times  have 
due  regard  fojr  the  efifect  which  his  conduct 
in  the  use  of  his  property  may  have  upon 
others.  Railroad  companies  are  compara- 
tively new  entities  or  agencies  in  the  world 
of  business,  but  in  the  law  they  are  persons, 
and  hold  and  manage  their  property  subject 
to  the  same  limitations  and  obligations 
which  characterize  ownership  in  the  hands 
of  the  individual  citizen.  But  we  are  told 
that,  conceding  all  this,  the  law  mak^  no 
provision  for  9ie  protection  of  a  trespasser, 
and  that  he  who  enters  unbidden  upon  the 
land  of  another  assumes  all  risk  of  pitfalls, 
traps,  and  other  sources  of  danger  w^hich 
may  be  there  encountered,  and  that  he  who 
officiously  or  needlessly  intermeddles  with 
property  of  any  kind  to  which  he  haa  no 
legal  right  has  no  cause  of  complaint  if 
thereby  injured.  This  is  a  general  rule  of 
unquestioned  authority  and  justice,  but,  as 
we  have  said,  like  other  rules,  is  not  w^ith- 
out  limitation.  If  the  owner  of  a  lot  build 
a  fence  around  it,  or  if  he  cultivate  or  re- 
side upon  it,  or  beautify  it  with  lawn  and 
ornamental  shrubbery,  he  gives  notice  to 
the  world  of  his  desire  for  its  exclusive 
enjoyment,  and  he  who  disregards  this  no- 
tice takes  upon  himself  the  risk  to  w^hich 
his  trespass  may  expose  him.  If,  however, 
the  owner  take  away  the  fence,  throwing  his 
lot  open  in  unused  and  unimproved  condi- 
tion, leaving  the  public  to  swarm  over  and 
across  it  and  children  to  play  upon  it,  he 
cannot  be  held  innocent  of  wrong  if  by  his 
act  this  semi-public  use  of  his  property  is 
made  hazardous  to  human  life,  and  he  fails 
to  take  reasonable  precaution  against  the 
danger  thus  occasioned.  Nor  is  such  respon- 
sibility confined  entirely  to  vacant  and  un- 
used property.  Assume,  for  instance,  that  a 
manufacturer  of  merry-go-rounds  desires  to 
erect  one,  not  for  public  use,  but  to  test  the 
machinery,  or  to  advertise  his  business  to 
the  people  passing  by,  and  he  chooses  for 
that  purpose  an  open  lot,  owned  by  him,  bor- 
dering immediately  upon  a  much-used 
street,  or  immediately  adjoining  the  un- 
fenced  groimds  of  a  primary  school  build- 
ing.   He  knows  that  the  sight  of  this  device 
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with  its  gaudy  trappings  will  be  absolutely 
certain  to  attract  to  it  a  swarm  of  children, 
who  will  just  as  certainly  play  with  it;  and, 
if  he  leave  it  thus  exposed  and  unfastened, 
and  thereby  some  inexperienced  and  imma- 
ture child  is  caught  and  crushed  in  the 
machineiy,  it  would  be  a  shocking  distor- 
tion of.  sound  principle  to  hold  that  no  lia- 
bility is  here  incurred.  Nor  has  the  law,  in 
its  wonderful  adaptation  to  the  prosecution 
of  order  and  promotion  of  right  conduct, 
waited  for  theadventof  turntables  before  set- 
tling the  rule  which  governs  this  case.  The 
rule  did  not  have  its  ori^n  in  the  Btout 
Case,  nor  is  its  application  to  turntable 
accidents  an  exceptional  proposition  by 
which  railroad  companies  are  singled  out  for 
a  liability  which  does  not,  under  similar  cir- 
cumstances, attach  to  every  property  owner. 
For  many  years  the  courts  have  been  grad- 
ually approaching  unanimity  upon  the  idea 
that  the  law  which  withdraws  its  protection 
from  the  trespasser  applies  to  the  unheed- 
ing infant  with  less  harshness  than  to  the 
adult,  and  under  some  circumstances  does 
not  apply  in  an^  degree.  So,  too,  the  once 
prevalent  doctrine,  based  upon  mistaken 
precedent  rather  than  principle,  which  held 
the  unconscious  child  by  imputation  or  substi- 
tution guilty  of  the  n^ligence  of  its  parent^ 
has  been  relegated  in  moat  jurisdictions  to 
its  proper  place  among  the  barbarisms  from 
which  the  law  has  happily  been  redeemed. 

Let  us  now  turn  to  some  of  the  leading 
authorities  bearing  upon  this  discussion.  No 
case  directly  bearing  upon  the  duty  which  a 
property  owner  may  owe  to  an  infant  (even 
when  such  child  is  technically  a  trespasser) 
has  been  more  often  quoted  than  Lynch  v. 
Nurdin,  1  Q.  B.  29.  The  facts  giving  rise 
to  this  case  were  as  follows :  The  defendant, 
being  the  owner  of  a  horse  and  cart,  left 
them  standing  unhitched  in  the  street  while 
he  entered  a  shop.  During  his  temporary 
absence  a  little  child  climbed  into  the  cart, 
while  another  undertook  to  lead  the  animal, 
with  the  result  that  an  accident  occurred, 
and  the  child  upon  the  cart  was  injured. 
The  court  held  the  defendant  liable.  Lord 
Deninan  pronouncing  the  judgment.  It  is 
there  said:  Suppose  the  plaintiff  "merely 
indulged  the  natural  instinct  of  a  child  in 
amusing  himself  with  the  empty  cart  and 
deserted  horse.  .  .  .  The  defendant  can- 
not be  permitted  to  avail  himself  of  that 
fact.  The  most  blamable  carelessness  .  .  . 
having  tempted  the  child,  he  ought  not  to 
reproach  the  child  with  yielding  to  that 
temptation."  Speaking  also  of  the  claim  that 
the  plaintiff  could  not  recover  because  of  con- 
tributory negligence,  Lord  Denman  says: 
*'Tho  child,  acting  without  prudence  or 
thought,  has,  however,  shown  these  qualities 
in  as  great  a  degree  as  he  could  be  expected 
to  possess  them."  That  this  decision  was 
not  at  once  recognized  by  all  English  courts 
is  shown  by  the  later  case  of  Mangan  v. 
Atierton,  L.  R.  1  Exch.  239,  in  which  a  child 
was  denied  damages  for  injuries  received 
while  meddling  with  a  machine  left  un- 
guarded upon  the  street.  The  reason  made 
use  of  to  justify  thia  result  has  been  the 
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subject  of  severe  criticism,  and  is  now,  in 
effect,  overruled  by  Clark  v.  Chambers,  L. 
R.  3  Q.  B.  Div.  327,  where  it  is  said:  "It 
appears  to  us  that  a  man  who  leaves  in  a 
public  place,  along  which  persons,  and 
amongst  them  children,  have  to  pass,  a  dan- 
gerous machine,  which  may  be  fatal  to  any- 
one who  touches  it»  .  .  .  is  not  only 
guilty  of  negligence,  but  of  negligence  of  a 
very  reprehensible  character."  Of  Mangan 
V.  Atterton  it  is  said  by  an  able  law  writer: 
"Nothing  worse  than  this  as  a  specimen  of 
judicial  reasoning  can  be  found  in  the  re- 
ports." Beach,  Contrib.  Neg.  §  139;  and  a 
like  opinion  is  expressed  in  Thomp.  Neg. 
1045.  In  Ahlott  v.  Maofie,  2  Hurlst.  &  C. 
744,  we  have  a  somewhat  peculiar  case.  A 
property  owner  had  set  up  a  shutter  on  his 
own  premises,  but  without  secure  fastening, 
near  where  children  were  wont  to  play.  A 
child  tampered  with  the  bolt,  and  the  shut- 
ter, falling,  injured  both  this  child  and  an-, 
other.  The  latter  was  permitted  to  recover 
damages,  the  court  saying  that,  while  the 
fastening  was  sufficient  for  ordinary  pur- 
poses, yet,  "having  regard  to  the  risks  to 
which,  in  the  locality  where  it  was,  it  was 
exposed,"  the  jury  was  authorized  to  find  the 
owner  negligent.  The  other  child  was  not 
allowed  to  recover,  because  of  its  direct  in- 
terference with  the  shutter, — a  nice  distinc- 
tion, which,  assuming  both  children  to  be 
too  young  to  exercise  care  or  prudence,  few 
courts  of  this  day  would  be  willing  to  fol- 
low. The  relaxation  of  the  strjct  rule  of 
the  law  in  favor  of  children  is  again  to  be 
noted  in  Jetoson  v.  Oatti,  2  Times  L.  R. 
441.  Here  a  little  girl,  loitering  by  the  way, 
was  looking  into  a  cellar,  where  persons 
were  engaged  in  scene  painting.  While  thus 
engaged,  a  railing  against  which  she  leaned 
broke,  and  precipitated  her  into  the  area. 
In  discussing  the  case  the  court  used  the 
following  language:  "There  was  painting 
going  on  in  the  cellar,  and  it  must  have 
been  known  that  painting  would  attract  chil- 
dren; and  then  a  bar  was  put  up,  ostensibly 
as  a  protection,  against  which  children 
would  naturally  lean  while  looking  down 
into  the  cellar.  This  was  almost  an  invi- 
tation—  certainly  an  inducement  —  to  the 
children  to  lean  against  the  bar."  In  Har- 
rold  V.  Watney,  78  L.  T.  N.  S.  788,  decided 
by  the  English  court  of  appeal  in  1898,  the 
doctrine  of  Lynch  v.  Nurdin  is  expressly  ap- 
proved; the  court  saying  of  it:  "That  case 
has  never  been  overruled  or  questioned." 
The  authority  is  there  cited  in  support  of 
the  right  of  action  for  damages  in  a  child 
who  was  injured  by  the  fallins  of  a  rotten 
fence  upon  which  it  climbed  by  the  road- 
side, and,  among  other  things,  the  court 
says:  "When  considering  whether  the  nui- 
sance was  the  cause  of  uie  accident,  it  is  a 
good  test  to  see  whether  what  the  child  did 
was  something  which  ought  to  have  been 
present  to  the  mind  of  the  defendant  as  a 
possible  and  probable  result  of  leaving  the 
fence  in  a  dangerous  condition."  But,  what- 
ever may  be  said  as  to  the  prevailing  rule 
in  England,  the  doctrine  of  Lynch  v.  Nurdin 
has  been  followed  with  very  little  dissent  in 
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this  country.  To  this  point  we  have  the 
authority  of  Mr.  Beach  (see  Beach,  Con- 
trib.  Neg.  §  141)  for  the  statement  that  the 
supreme  judicial  court  of  Massachusetts  "is 
the  only  court  in  this  country  that  has  not 
affirmed  Lynch  v.  yurdin;**  and  our  o^ti  in- 
vestigation tends  to  confirm  the  assertion, 
although  in  some  states  the  principle  in- 
volved has  been  obscured  by  inconsistent  de- 
cisions. Birge  v.  Gardiner,  19  Conn.  507, 
50  Am.  Dec.  261;  Brennan  v.  Fair  Haven 
d  W.  R.  Co.  45  Conn.  284,  29  Am.  Rep. 
679;  Brinkley  Car  Co,  v.  Cooper,  60  Ark. 
645,  31  S.  W.  154;  Harriman  v.  Pittsburgh, 
C.  d  8t.  L.  R.  Co.  45  Ohio  St  11,  12  N.  E. 
451;  Hydraulic  Works  Co.  v.  Orr,  83  Pa. 
332;  Schilling  v.  Aberneihy,  112  Pa.  437,  56 
Am.  Rep.  320,  3  Atl.  792;  Kinchlow  v.  Mid- 
land Elevator  Co.  67  Kan.  374,  46  Pac.  703; 
Price  V.  Atchison  Water  Co.  58  Kan.  551, 
50  Pac.  450:  Schmidt  v.  Kansas  City  Dis- 
tilling  Co.  90  Mo.  284,  69  Am.  Rep.  16,  1 
S.  W.  865,  2  S.  W.  417;  Pekin  v.  McMahon, 
154  111.  141,  27  L.  R.  A.  206,  39  N.  E.  484; 
Siddall  V.  Janseji,  168  111.  43,  39  L.  R.  A. 
112,  48  N.  E.  191:  Coppner  v.  Pennsylvania 
Co.  12  111.  App.  600;  Young  v.  Harvey,  16 
Ind.  314;  Indianapolis,  P.  d  C.  R.  Co.  v. 
Piizer,  100  Ind.  183,  58  Am.  Rep.  387,  6 
N.  E.  310,  10  N.  E.  70;  Bransom  v.  Labrot, 
81  Ky.  638,  50  Am.  Rep.  193:  Kentucky  C. 
K.  Co.  V.  Gastineau,  83  Ky.  119;  Passama- 
neck  V.  Louisville  R.  Co.  98  Ky.  205,  32  S. 
W.  620;  Mackey  v.  Vicksburg,  64  Miss. 
778,  2  So.  178;  Powers  v.  Harlow,  53  Mich. 
514,  51  Am.  Rep.  154,  19  N.  W.  257,  57 
Mich.  107,  23  N.  W.  606;  Tully  v.  Philadel- 
phia, W.  d  B.  R.  Co.  2  Penn.  (Del.)  537, 
47  Atl.  1019;  Westerfield  v.  Levis,  43  La. 
Ann.  63,  9  So.  52:  Union  P.  R.  Co.  v.  Mc- 
Donald, 152  U.  S.  262,  38  L.  ed.  434.  14  Sup. 
Ct.  Rep.  619;  Bellefontaine  d  I.  R.  Go.  v. 
Snyder,  18  Ohio  St.  399,  98  Am.  Dec.  175; 
Gunderson  v.  'S orthiocstem  Elevator  Co.  47 
Minn.  161,  49  N.  W.  694;  Biggs  v.  Consoli- 
dated Barb-Wire  Co.  60  Kan.  217,  44  L. 
R.  A.  655,  50  Pac.  4;  Woods  v.  Trinity  Par- 
ish, 21  D.  C.  540;  Hutson  v.  King,  95  Ga. 
271,  22  S.  E.  615;  Barnes  v.  Ward,  9  C.  B. 
420,  2  Car.  &  K.  661;  Lowe  v.  Salt  Lake 
City,  13  Utah,  91,  44  Pac.  1050;  Morrow  v. 
Sweeyiey,  10  Ind.  App.  626,  38  N.  E.  187; 
Marble  v.  Ross,  124  Mass.  44;  Daley  v. 
yorwich  d  W.  R.  Co.  26  Conn.  591,  68  Am. 
Dec.  413;  Kopplekom  v.  Colorado  Cement- 
Pipe  Co.  (Colo.  App.)  64  Pac.  1047;  Rick- 
ctts  V.  Markdale,  31  Ont.  Rep.  610. 

Some  critics  have  sought  to  weaken  the 
force  of  Lynch  v.  Nurdin,  and  to  distinguish 
it  from  the  line  of  cases  to  which  we  have 
referred,  by  saying  that  in  the  former  the 
child  was  in  the  public  street,  and  therefore 
the  rule  as  to  trespassers  did  not  apply  to 
it.  The  suggestion  is  fallacious  and  mis- 
leading. The  cart  was  also  on  the  public 
street.  It  was  rightfully  there;  and  the 
child,  when  he  climbed  into  it  without  leave, 
was  as  much  a  trespasser  in  the  eye  of  the 
law  as  it  was  possible  that  a  child  of  its 
years  could  be, — as  much,  indeed,  as  if  he 
had  wandered  across  the  boundary  line  of 
defendant's  land.  The  defendant  was  held 
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liable,  not  because  the  plaintiff  was  not  a 
trespasser,  nor  because  the  horse  and  cart 
were  not  rightfully  upon  the  street,  but  be- 
cause he  knew,  or^  as  a  reasonable  man, 
ought  to  have  known,  that  in  thus  leaving 
his  property  exposed  he  was  offering  a  dan- 
gerous temptation  to  the  thoughtlessnes 
of  childhood,  and  used  no  care  to  prevent  in- 
jury therefrom.  None  of  the  many  prece- 
dents we  have  above  cited  are  turntable 
cases  and  in  nearly  every  instance  the  in- 
jured person  was  a  technical  trespasser. 
They  unite,  however,  in  giving  vigorous  ex- 
pression to  the  rule  that  whether  the  attrac- 
tive character  of  the  danger  and  its  un- 
guarded condition  are  to  be  construed  as 
an  implied  invitation  to  the  child  to  enter 
upon  the  property  of  another,  or  whether 
such  use  of  one's  own  property  is  a  viola- 
tion of  the  fundamental  doctrine  requiring 
the  owner  to  have  a  care  that  his  neighbor 
suffers  no  harm  at  his  hands,  no  man,  even 
upon  his  own  premises,  may  rightfully  ex- 
pose to  the  approach  of  young  children  a 
temptation  which  is  likely  to  attract  them 
into  danger,  without  using  care  to  avoid 
their  injury.  It  by  no  means  follows  that  a 
property  owner  is  an  insurer  of  the  safety 
of  children  who  come  upon  his  premises. 
His  obligation  is  simply  that  which  attaches 
to  every  member  of  society  when  he  under- 
takes to  exercise  a  personal  right  in  a  man- 
ner which  may  affect  the  welfare  or  safety 
of  another  member, — the  obligation  of  rea- 
sonable care.  Discharging  that  obligation, 
he  has  done  his  duty,  and  assumes  no  lia- 
bility, whatever  happens ;  but,  failing  there- 
in, he  is  justly  responsible  for  the  effect-s 
of  his  negligence.  In  Birge  v.  Gnrdiner,  19 
Conn.  507,  50  Am.  Dec.  261, — a  Connecticut 
case, — the  defendant  placed  a  heavy  gate 
upon  his  own  land  on  or  near  the  border 
of  a  private  lane,  where  children  were  wont 
to  pass.  A  child  took  hold  of  the  gate,  and 
it  fell  upon  him.  It  was  held  a  proper  case 
for  the  jury  to  say  "whether  such  child 
ought  to  be  chargeable  with  fault,  so  as  to 
defeat  his  recovery,  or  whether  or  not  the 
acts  done  by  him  were  not  rather  the  result 
of  childish  instinct,  which  the  defendant 
might  easily  have  foreseen.*'  In  Hydraulic 
Works  Co.  V.  Orr, — a  Pennsylvania  case, — 
the  defendant  was  the  proprietor  of  a  fac- 
tory within  the  limits  of  a  city.  For  its 
private  use  it  maintained  an  alley,  closed 
with  gates,  upon  which  the  words  "Private" 
and  "No  Admittance"  were  conspicuously 
posted.  In  the  alley  was  a  heavy  platform, 
so  hinged  as  to  be  lifted  and  lowered  for 
some  purpose  in  connection  with  the  busi- 
ness. The  gate  was  sometimes  left  open, 
and  on  one  such  occasion  several  small  chil- 
dren strayed  into  the  alley,  and  were  play- 
ing under  the  upraised  platform,  when  it 
fell,  crushing  them  with  its  weight.  The 
court  says :  "It  is  true  that,  where  no  duty 
is  owed,  no  liability  arises;  .  .  .  but  it 
has  been  often  said  duties  arise  out  of  cir- 
cumstances. Hence  where  the  owner  has 
reason  to  apprehend  danger,  owing  to  the 
peculiar  situation  of  his  property  and  its 
openness   to   accident,   the  rule  will   vary. 
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•  .  .  Can  it  be  righteously  said  that 
the  owner  of  such  a  dangerous  trap,  held  by 
no  fastening,  ...  so  often  open  and  ex- 
posed to  the  entries  of  persons  on  business, 
by  accident  or  from  curiosity,  owes  no  duty 
to  those  who  will  be  probably  there  T  The 
common  feeling  of  mankind,  as  well  as  the 
maxim,  8ie  utere  tuo  ut  alienum  non  IcBdas, 
must  say  this  cannot  be  true;  that  this  spot 
is  not  so  private  and  secluded  as  that  a  man 
may  keep  dangerous  pits  or  deadfalls  there 
without  a  breaeh  of  duty  to  society.  On  the 
contrary,  the  mind,  impelled  by  the  instincts 
of  the  heart,  sees  at  once  that  in  such  a 
place,  and  under  these  circumstances,  he  had 
good  reason  to  expect  that  one  day  or  other 
someone,  probably  a  thoughtless  boy  in  the 
buoyancy  of  play,  would  be  led  there,  and 
injury  would  follow, — especially,  too,  when 
prompted  by  knowledge  that  a  fastening  was 
needed."  In  a  later  case  {Oramlich  v. 
Wurst,  86  Pa.  74,  27  Am.  Rep.  684),  while 
holding  the  circumstances  insufficient  to  en- 
title plaintiff  to  recover,  the  court  says  of 
Hydraulic  Works  Co.  v.  Orr:  "No  case 
was  ever  more  justly  decided.  .  .  .  The 
children  were  trespassers  certainly ;  but  then 
they  were  children,  and  the  defendants  were 
bound  to  have  regard  to  the  reckless  and 
thoughtless  tastes  and  traits  of  childhood." 
The  Kansas  court  (Price  v.  Atchison  Water 
Co.  68  Kan.  551,  50  Pac.  450),  applying  the 
rule  to  the  oi^nier  of  a  reservoir  which  was 
so  constructed  that  a  person  falling  into  it 
or  entering  it  could  not  easily  escape,  by 
reason  of  which  a  young  boy  was  drowned, 
makes  use  of  this  language:  "Without 
doubt  the  common  law  exempts  the  owner 
of  private  grounds  from  obligation  to  keep 
them  in  a  safe  condition  for  the  benefit  of 
trespassers,  idlers,  ...  or  others  who 
go  upon  them,  not  by  invitation,  express  or 
implied,  but  for  pleasure,  or  through  cur- 
iosity. .  .  .  The  common  law,  however, 
does  not  permit  the  owner  of  private 
grounds  to  keep  thereon  allurements  to  the 
natural  instincts  of  human  or  animal  kind 
without  taking  reasonable  precautions  to 
insure  the  safety  of  such  as  may  be  thereby 
attracted  to  his  premises.  To  maintain  up- 
on one's  own  property  enticements  to  the 
ignorant  or  unwary  is  tantamount  to  an  in- 
vitation to  visit  and  to  inspect  and  enjoy, 
and  in  such  cases  the  obligation  to  endeavor 
to  protect  from  the  dangers  of  the  seductive 
instrument  or  place  follows  as  justly  as 
though  the  invitation  had  been  express."  The 
same  principle  was  approved  in  a  somewhat 
similar  case  by  the  supreme  court  of  Illinois. 
Pekin  v.  McMahon,  164  111.  141,  27  L.  R. 
A.  206,  39  N.  E.  484.  The  question  engaged 
the  attention  of  the  Kentucky  court  in  a 
case  {Bransom  v.  Labrot,  81  Ky.  638,  60 
Am.  Rep.  193)  where  the  defendant  piled 
lumber  upon  his  own  land,  where  children 
were  in  the  habit  of  playing.  One  of  the 
piles,  being  negligently  built,  fell,  killing 
plaintiff's  young  son.  The  rule  is  there  ex- 
pressed as  follows:  "As  a  general  rule,  the 
owner  of  land  may  retain  to  himself  the  sole 
and  exclusive  occupation  of  it;  but,  as  prop- 
erty in  landa  depends  upon  mimicipal  law 
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for  its  recognition  and  protection,  the  indi- 
vidual use  and  enjoyment  of  it  are  subject 
to  conditions  and  restraints  imposed  for  the 
public  good  and  from  a  reasonable  and  hu- 
mane regard  for  the  welfare  and  rights  of 
others.  Hence,  according  to  the  maxim,  8io 
utere,  etc.,  a  party  may  be  made  liable  for 
the  negligent  use  of  his  property  whereby 
the  person  or  property  of  another  has  been 
injured.  It  has  been  held  that  a  party  is 
guilty  of  negligence  in  leaving  anything  in  a 
place  when  he  knows  it  to  be  extremely  prob- 
able that  some  other  person  will  unjustifi- 
ably set  it  in  motion  to  the  injury  of  a  third 
person.  .  .  .  It  is  a  reasonable  and  nec- 
essary rule  that  a  higher  degree  of  care 
should  be  exercised  toward  a  child  incap- 
able of  using  discretion  commensurate  with 
the  perils  of  his  situation  than  one  of  ma- 
ture age  and  capacity;  hence  conduct  which, 
toward  the  general  public,  might  be  up  to 
the  standard  of  due  care,  may  be  gross  or 
wilful  negligence  when  considered  in  ref- 
erence to  children  of  tender  age  and  imma- 
ture experience.  While,  therefore,  the  owner 
of  land  is  not  bound  to  provide  against  re 
mote  and  improbable  injuries  to  children 
trespassing  thereon,  there  is  a  class  of  cases 
which  hold  owners  liable  for  injuries  to 
children,  although  trespassing  at  the  time, 
when,  from  the  peculiar  nature  and  open 
and  exposed  position  of  the  dangerous  de- 
fect or  agent,  the  owner  should  reasonably 
anticipate  such  an  injury  to  flow  therefrom 
as  actually  happened."  In  a  later  case 
{Kentucky  C.  R,  Co.  v.  Oastineau,  83  Ky. 
119),  the  same  court  says:  "Undoubtedly 
children  of  tender  years  should  not  be 
treated  strictly  as  trespassers  when,  guided 
by  childish  instincts,  they  stray  upon  the 
track  or  into  the  yard  of  a  railroad.  .  .  . 
One  may  incur  liability  for  an  injury  to  a 
child  of  tender  years  by  leaving  dangerous 
machinery  where  it  is  accessible  to  him,  al- 
though there  would  be  no  liability  to  an 
adult,  or  child  of  years  of  discretion,  under 
the  like  circumstances.  .  .  .  A  child 
without  discretion,  although  a  trespasser, 
occupies  a  legal  attitude  to  the  company  sim- 
ilar to  that  of  an  adult  who  is  not  a  tres- 
passer. ...  Of  course,  we  do  not  mean 
by  this  to  say  that  a  railroad  company  is 
an  insurer  aj^ainst  accidents  to  children,  and 
that  it  is  liable  for  injuries  to  them  which 
cannot  well  be  foreseen;  but,  if  they  are  of 
such  tender  years  as  to  be  devoid  of  dis- 
cretion, then  justice  and  the  dictates  of  hu- 
manity require  the  exercise  of  reasonable 
care  to  prevent  their  being  placed  in  danger, 
even  though  they  may  be  technically  tres- 
passers." The  Mississippi  court,  in  the  case 
of  the  death  of  a  child  by  falling  into  an  ex- 
cavation, says  {Mackey  v.  Vickshurgy  64 
Miss.  778,  2  So.  178)  :  "Whether  what  was 
done  was  reasonably  calculated  to  entice  a 
child,  following  its  instincts  of  curiosity  or 
love  of  liberty,  to  escape  from  the  yard,  and 
enter  upon  the  dangerous  path,  is  determin- 
able as  a  question  of  fact,  and  not  of  law. 
If  the  defendant,  by  the  exercise  of  reason- 
able forethought,  could  have  anticipated  thef 
probability  of  the  child's  action,  it  should 
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have  guarded  against  the  danger.  •  .  • 
If  it  failed  bo  to  do,  it  failed  in  a  duty  which 
rested  upon  it,  and  is  not  relieved  from  re- 
sponsibility even  though  the  child  was  a  tres- 
passer in  going  upon  the  premises."  In  a 
Tennessee  case  {Whirley  v.  Whiteman,  1 
Head,  614)  the  defendant  was  the  owner  of 
a  mill  standing  upon  his  own  premises  and 
20  feet  away  from  the  street.  Upon  the 
outer  wall  of  the  mill,  near  the  ground,  was 
some  uncovered  gearing.  Children  some- 
times played  in  the  space  between  the  mill 
and  street,  and  a  <^ild  of  three  years, 
being  attracted  to  the  place,  was  caught  in 
the  wheels.  Judgment  for  defendant  in  the 
trial  court  was  reversed  upon  appeal,  the 
court  saying:  '*We  are  of  opinion  that 
the  verdict  is  against  the  evidence.  Accord- 
ing to  the  maxim  of  the  common  law,  8io 
utere,  etc.,  every  person  is  held  responsible 
in  law  for  the  consequences  of  his  own  neg- 
ligence." The  Indiana  court  speaks  of  the 
same  doctrine  {IndiiHtapolia,  P,  d  C.  R.  Co, 
V.  Piizer,  109  Ind.  183,  68  Am.  Rep.  387,  6 
N.  K  310,  10  N.  E.  70)  as  follows:  "This 
is  a  reasonable  and  humane  rule,  and  any 
other  would  be  a  cruel  reproach  to  the  law. 
But  the  law  merits  no  such  reproach,  for 
throughout  all  its  branches,  whether  of  tort 
or  contract,  there  runs,  like  the  marking  red 
cord  of  the  British  navy,  a  line  distinguish- 
ing children  of  years  too  few  to  have  judg- 
ment or  discretion  from  those  old  enough  to 
.  .  .  exercise  those  faculties.  This  is 
a  doctrine  taught  by  every  man's  experience 
and  sanctioned  by  our  law.  A  departure 
from  it  would  shock  everyone's  sense  of  jus- 
tice and  humanity."  In  the  same  court, 
Penso  V.  McGormick,  125  Ind.  116,  9  L. 
R.  A.  313,  25  N.  E.  166.  The  defendants 
deposited  ashes  containing  fire  in  their  own 
mill  yard,  where  children  were  in  the  habit 
of  playing,  and  were  held  in  damages  to  a 
young  boy  who  was  thereby  burned.  It  is 
there  said:  "It  is  a  well-recognized  doctrine 
that  persons  are  required  to  use  greater 
care  in  dealing  with  children  of  tender  years 
than  with  older  persons,  who  have  reached 
the  age  of  discretion,  and  that  greater  care 
is  required  to  avoid  injury  to  them  even 
when  they  are  trespassers."  This  doctrine 
was  also  approved  by  the  Michigan  court 
{Powers  V.  Harlow,  53  Mich.  514,  61  Am. 
Rep.  154,  19  N.  W.  257)  in  an  opinion  writ- 
ten by  Judge  Cooley,  the  magnitude  of  whose 
fame  and  the  weight  of  whose  authority  are 
unexcelled  in  modem  jurisprudence.  The 
defendant  in  that  case  had  left  a  box  t)f  dy- 
namite cartridges  under  an  open  sHed  on  his 
own  land,  but  near  a  path  along  which  his 
tenant's  young  son  had  occasion  to  pass. 
The  boy's  attention  being  attracted  to  the 
box,  he  went  to  it,  removed  the  cover,  took 
out  a  cartridge,  and  was  injured  by  its  ex- 
plosion. The  court  says :  "Children,  where- 
ever  they  go,  must  be  expected  to  act  upon 
childish  instincts  and  impulses;  and  others 
who  are  charged  with  a  duty  of  care  and 
caution  towards  them  must  calculate  upon 
this,  and  take  precautions  accordingly.  If 
they  leave  exposed  to  the  observation  of 
children  anything  which  would  be  tempting 
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to  them,  and  which  they,  in  their  immature 
judgment,  might  naturally  suppose  they 
were  at  liberty  to  handle  or  play  with,  they 
should  expect  that  liberty  to  be  taken."  On 
a  second  appeal  of  the  same  case  Judge 
Cooley  again  pronouncing  the  opinion,  ^e 
court  approved  the  following  instruction  to 
the  juiyi  "If,  therefore,  gentlemen,  you 
find  .  .  .  that  this  box  containing  these 
'exploders'  was  placed  under  the  shed  in 
question,  and  was  placed  there  in  such  a 
manner  that  children  .  .  .  who  had  the 
ri^ht  to  pass  to  and  fro  near  it  mighty  in 
following  out  their  .  .  .  childish  in- 
stincts, go  to  it,  and  get  at  its  contents,  I 
charge  you  that  it  woifld  be  an  act  of  negli- 
gence .  .  .  for  which  he  [defendant] 
would  be  liable."  In  a  late  case  in  the 
United  States  Supreme  Court  {Union  P.  JR. 
Co,  V.  McDonald,  152  U.  S.  262,  38  L.  ed. 
434,  14  Sup.  Ct.  Rep.  619),  this  doctrine  is 
again  enforced  against  the  owner  of  a  coal 
mine,  which  deposited  its  slack  in  an  open 
space  near  a  path  upon  its  own  land,  where 
it  was  permitted  to  bum,  and  a  boy  was  in- 
jured by  falling  into  it.  In  holding  the  de- 
fendant liable,  the  court  quotes  approvingly 
the  language  of  Lord  Denman:  "If  I  am 
guilty  of  negligence  in  leaving  anything 
dangerous  in  a  place  where  I  know  it  to  be 
extremely  probable  that  some  other  perscm 
will  wrongfully  set  it  in  motion  to  the  in- 
jury of  a  third,  and  if  that  injury  should  be 
so  brought  about,  I  presume  that  the  suf- 
ferer might  have  redress  against  both  or 
either  of  the  two,  but  unquestionably 
against  the  first."  "In*  the  present  case 
there  was  no  express  invitation  to  the  plain- 
tiff to  come  upon  the  premises  of  the  rail- 
road company  for  any  purpose.  But,  if  the 
company  left  its  slack  pit  without  a  fence 
or  anything  to  give  warning  of  its  really 
dangerous  condition,  and  knew,  or  had  reason 
to  believe,  that  it  was  in  a  place  where  it 
would  attract  the  interest  or  curiosity  of 
passers,  can  the  plaintiff,  a  boy  of  teaoder 
years,  be  regarded  a  mere  trespasser  for 
whose  safety  and  protection,  while  on  the 
premises  in  question,  against  the  unseen  dan- 
ger referred  to,  the  railroad  company  was 
under  no  duty  or  obligation  whatever  to 
make  provision?"  This  question  the  court 
answered  in  the  negative,  and  affirmed  the 
judgment  against  the  defendant. 

This  somewhat  extensive  citation  of  an- 
thorities,  though  but  part  of  the  many  bear- 
ing in  the  same  direction,  we  have  thought 
necessary  in  view  of  the  claim  persistently 
put  forth  by  those  who  reject  the  authority 
of  the  Stout  Case  that  it  is  not  in  harmony 
with  the  general  principles  of  the  law,  and 
holds  railroad  companies  to  a  stricter  meas- 
ure of  liability  than  is  applied  to  natural 
persons.  Taking  up  now  the  turntable  cases 
proper,  we  find  the  pioneer  case  just  referred 
to  was  tried  at  circuit  before  that  distin- 
guished jurist.  Judge  Dillon.  2  Dill.  294,  Fed. 
Cas.  No.  13,504.  From  his  charee  to  the  jury, 
which  was  affirmed  on  appeal,  we  quote: 
"Now,  the  ground  of  complaint  ...  is 
that  the  turntable,  as  it  was  constructed, 
was  of  a  dangerous  nature    and   character 
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when  unlocked  or  unguarded;  and  that,  be- 
ing,  an  it  is  alleged,  in  a  place  much  restorted 
to  by  the  public,  and  where  children  were 
wont  to  go  and  play,  it  was  the  duty  of  the 
defendant  to  keep  the  same  securely  locked 
or  fastened,  so  as  to  prevent  it  from  being 
turned  or  played  with  by  children,  or  to  keep 
the  same  guarded  so  as  to  prevent  injuries 
such  as  befell  the  plaintiff.  The  basis  of  this 
action,  therefore,  is  that  the  defendant  owed 
plaintiff  a  duty  of  this  kind,  that  in  failing 
to  discharge  this  duty,  the  defendant  was 
guilty  of  negligence.  .  .  .  The  machine 
in  question  is  part  of  the  defendant's  road, 
and  was  lawfully  c<Mistructed  where  it  was. 
If  the  .  .  .  company  did  not  know,  and 
had  no  good  reason  to  suppose,  that  chil- 
dren would  resort  to  the  turntable  to  play, 
or  did  not  know,  or  had  no  good  reason  to 
suppose,  that  .  .  .  they  would  be  likely 
to  get  injured  thereby,  then  you  cannot  find 
a  verdict  against  them.  But  if  defendant 
did  know,  or  had  good  reason  to  believe,  un- 
der the  circumstances  of  the  case,  the  chil- 
dren of  the  place  would  resort  to  Uie  turnta- 
ble to  play,  and  that>  if  they  did,  they  would 
or  might  be  injured,  then  if  they  took  no 
means  to  keep  the  children  away,  and  no 
means  to  prevent  accidents,  they  would  be 
guilty  of  negligence,  and  would  be  answer- 
able for  damages  caused  to  children  by  such 
negligence."  This  judgment,  upon  appeal 
(17  Wall.  657,  21  L.  ed.  745),  was  Unan- 
imously affirmed  by  the  Supreme  Court  of 
the  United  States,  and  its  authority  Is  re- 
affirmed in  Union  P.  R.  Co.  v.  McDonald, 
152  U.  S.  262,  38  L.  ed.  434,  14  Sup.  Gt.  Rep. 
619.  The  authority  of  this  precedent  has 
had  the  express  recognition  of  the  courts  of 
every  state  west  of  the  Mississippi  having 
occasion  to  pass  upon  a  like  question,  as 
well  as  a  large  portion  of  the  courts  east 
of  that  line.  Indeed,  the  courts  of  New 
Hampshire,  Massachusetts,  and  New  York, 
and  more  recently  the  courts  of  New  Jer- 
sey and  Michigan,  are  all  that  seem  to  be 
committed  to  the  opposing  view;  and  even 
in  each  of  these  states,  unless  we  except 
New  Hampshire  and  Massachusetts,  the 
principle  which  underlies  the  Stout  Case  had 
often  been  applied  to  other  than  turntable 
accidents.  In  California  {Barrett  v.  South- 
em  P.  Co,  91  Cal.  296,  27  Pac.  666),  the 
court,  referring  to  Frost  v.  Eastern  R. 
Co.  64  N.  H.  220,  9  Atl.  790,— a  leading  au- 
thority in  opposition  to  the  Stout  Case, — 
says :  "In  our  judgment,  the  rule,  as  broad- 
ly announced  and  applied  in  that  case,  can- 
not be  maintained  without  a  departure  from 
well-settled  principles.  It  is  a  maxim  of 
the  law  that  one  must  so  use  and  enjoy  his 
property  as  to  interfere  with  the  comfort 
and  safety  of  others  as  little  as  possible. 
.  .  .  This  rule,  which  only  imposes  a 
just  restriction  upon  the  owner  of  property, 
seems  not  to  have  been  given  due  considera- 
tion in  the  case  referred  to.  But  this  princi- 
ple, as  a  standard  of  conduct,  is  of  univer- 
sal application,  and  the  failure  to  observe 
it  is  in  respect  to  those  who  have  a  right 
to  invoke  its  protection  a  breach  of  duty, 
and,  in  a  legal  sense,  constitutes  negligence. 
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.  •  •  If  defendant  ought  reasonably  to 
have  anticipated  that  leaving  this  turn- 
table unguarded  and  exposed,  an  injury  such 
as  plaintiff  suffered  was  likely  to  occur,  then 
it  must  be  held  to  have  anticipated  it,  and 
was  guilty  of  negligence  in  thus  nuiintain- 
ing  it  in  its  exposed  position.  It  is  no  an- 
swer to  this  to  say  that  the  child  was  a  tres- 
passer, and,  if  it  had  not  intermeddled  with 
defendant's  property,  it  would  not  have  been 
hurt,  and  that  the  law  imposes  no  duty  upon 
the  defendant  to  make  its  premises  a  safe 
playgroimd  for  children.  In  the  forum  of 
law  as  well  as  of  common  sense  a  child 
of  immature  years  is  expected  to  exercise 
only  such  care  and  self-restraint  as  belongs 
to  childhood;  and  a  reasonable  man  must  be 
presumed  to  know  this,  and  is  required  to 
govern  his  actions  accordingly."  The  rule 
was  reaffirmed  by  the  same  court  in  Calla- 
han V.  Eel  River  d  E.  R,  Co.  92  Cal.  89,  28 
Pac.  104.  In  Kansas  C.  R.  Co.  v.  Fitzsim- 
mons,  22  Kan.  691,  31  Am.  Rep.  203,  the 
rule  is  thus  stated :  "No  person  nas  a  right 
to  leave,  even  on  his  own  land,  dangerous 
machinery,  calculated  to  attract  and  entice 
boys  to  it,  there  to  be  injured,  unless  he 
first  take  proper  steps  to  guard  against  all 
danger;  and  any  person  who  thus  does  leave 
dangerous  machinery  exposed  without  first 
providing  against  all  danger  is  guilty  of 
negligence.  It  is  a  violation  of  the  bene- 
ficial maxim,  Sic  utere,  etc."  In  Minnesota 
{Keffe  V.  Milwaukee  d  St.  P.  R.  Co.  21 
Minn.  207,  18  Am.  Rep.  393)  the  same  re- 
sult is  reached  on  a  full  discussion  of  the 
principle  largely  independent  of  the  Stout 
Case.  The  court  says:  "Now,  what  an  ex- 
press invitation  would  be  to  an  adult  the 
temptation  of  an  attractive  plaything  is  to  a 
child  of  tender  years.  If  the  defendant  had 
left  his  turntable  unfastened  for  the  purpose 
of  attracting  young  children  to  play  upon 
it,  knowing  the  danger  into  which  it  was 
thus  alluring  them,  it  certainly  would  be  no 
defense  to  an  action  by  the  plaintiff,  who  had 
been  attracted  upon  the  turntable  and  in- 
jured, to  say  that  the  plaintiff  was  a  tres- 
passer, and  that  his  childish  instincts  were 
no  excuse  for  his  trespass.  In  Tovmsend  v. 
Wathon,  9  East,  277,  it  was  held  unlawful 
for  a  man  to  tempt  even  his  neighbor's  dogs 
into  danger  by  setting  traps  on  his  own 
land  baited  with  strong-scented  meat,  by 
which  the  dogs  were  allured  to  come  upon 
his  land  and  into  his  traps.  In  that  case 
Lord  Ellenborough  asks:  'What  is  the  dif- 
ference between  drawing  the  animal  into  the 
trap  by  his  natural  instinct^  which  he  can- 
not resist,  and  putting  him  there  by  man- 
ual force?'  Ana  Grose,  J.,  says:  'A  man 
must  not  set  traps  of  this  dangerous  de- 
scription in  a  situation  to  invite  his  neigh- 
bor's dogs,  and,  as  it  were,  to  compel  them, 
by  their  instinct,  to  come  into  the  traps.' 
.  •  •  The  defendant  therefore  knew  that, 
by  leaving  this  turntable  unfastened  and 
unguarded,  it  was  not  merely  inviting  young 
children  to  come  upon  the  turntable,  but 
was  holding  out  an  allurement,  which,  act- 
ing upon  the  natural  instincts  by  which 
such  children  are  controlled  drew  them,  by 
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those  instincta,  into  a  hidden  danger;  and, 
having  thus  knowingly  lured  them  into  a 
place  of  danger  without  their  fault  (for  it 
cannot  blanie  them  for  not  resisting  the 
temptation  it  has  set  before  them),  it  was 
bound  to  use  care  to  protect  them  from  the 
danger  into  which  they  were  thus  led,  and 
from  which  they  could  not  be  expected  to 
protect  themselves.  We  agree  witn  the  de- 
fendant's counsel  that  a  railroad  company 
is  not  required  to  make  its  land  a  safe  play- 
groimd  for  children.  .  .  .  We  merely 
decide  that  when  it  sets  before  young  chil- 
dren a  temptation  which  it  has  reason  to 
believe  will  lead  them  into  danger  it  must 
use  ordinary  care  to  protect  them  from 
harm.  What  would  be  proper  care  in  any 
case  must,  in  general,  be  a  question  for  the 
jury  upon  all  the  circumstances  of  the 
case."  In  Kolati  v.  Minneapolis  d  St,  L. 
R.  Co.  32  Minn.  134,  19  N.  W.  655,  cited  by 
defendant  in  the  present  case,  a  judgment 
for  the  defendant  was  sustained,  and  an  in- 
struction to  the  jury  that  the  company  was 
not  bound  to  so  fasten  its  turntable  as  to 
make  it  impossible  for  children  to  unfasten 
it  was  sustained,  the  duty  of  the  company 
being  only  to  exercise  reasonable  care.  In 
a  later  decision — Twist  v.  Winona  d  St.  P. 
R.  Co.  39  Minn.  167,  39  N.  W.  402,— the 
plaintiff  was  not  permitted  to  recover,  be- 
cause he  was  evidently  of  sufficient  age  to 
exercise  care  and  discretion  for  himself;  but 
in  announcing  its  decision  the  court  express- 
ly disapproves  of  the  New  Hampshire  doc- 
trine, which  applies  to  a  young  child  the 
rule  that  a  trespasser  cannot  recover  dam- 
ages for  injuries  received,  and  adds:  "Ap- 
plied to  one  of  sufficient  mental  capacity 
to  be  a  conscious  trespasser,  this  is  un- 
doubtedly a  sound  rule,  but,  if  applied  to 
children  of  tender  years,  strictly  non  sui 
juris,  it  would  seem  harsh  and  inhuman. 
Properly  qualified,  and  limited  in  its  ap- 
plication, the  doctrine  of  the  Keffe  Case  is, 
in  our  judgment,  in  accordance  with  both 
the  reason  and  the  dictates  of  humanity." 
To  the  same  effect  is  the  opinion  in  0*Mal- 
ley  V.  St.  Paul,  M.  d  M.  R.  Co.  43  Minn. 
289,  46  N.  W.  440. 

Upon  the  strength  of  some  of  the  lan- 
guage employed  in  the  Twiat  Case  it  has 
been  asserted  that  the  Minnesota  court  has 
limited  the  application  of  the  rule  of  the 
Stout  Case  to  turntable  cases  alone.  In 
Stcndal  v.  Boyd,  67  Minn.  279,  69  N.  W. 
899,  the  court  takes  occasion  to  correct  this 
error;  saying:  "We  did  not  mean  by  this 
[by  what  was  said  in  the  Tioist  Case]  that 
we  would  not  apply  the  doctrine  to  any  but 
'turntable  cases,'  but  merely  that  we  would 
not  extend  the  doctrine  to  cases  which,  upon 
their  facts,  did  not  come  strictly  and  fully 
within  the  principle  upon  which  those 
cases  rest."  Sustaining  the  same  doc- 
trine, see  Ferguson  v.  Columbus  d  R. 
R,  Co.  75  Ga.  637,  77  Ga.  102;  Union 
P.  R.  Co.  V.  Dunden,  37  Kan.  1,  44  Pac. 
601;   Koovs  y.  St.  Louis  d  I.   M.  R.   Co. 

66  Mo.  592;  Ifagel  v.  Missouri  P.  R.  Co. 
75  Mo.  053,  42  Am.  Rep.  418;  Bridger  v. 
Asheville  d  8.  R.  Co.  25  S.  C.  24;  Houston 
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d  T.  C.  R.  Co.  V.  Simpsony  60  Tex.  103; 
Gulf,  C.  d  8.  F.  R.  Co.  V.  McWhirter,  77 
Tex.  358,  14  S.  W.  26;  Atchison  d  y.  R. 
Co.  V.  Bailey,  11  Neb.  332,  9  N.  W.  50; 
Ilwaco  R.  d  Nav.  Co.  v.  Hedrick,  1  Wash. 
446,  25  Pac.  335. 

The  Illinois  courts  are  sometimes  quoted 
as  being  in  line  with  those  opp<»ing  the 
doctrine  of  the  Stout  Case,  but  this  is  a 
mistake.  It  is  true  that  in  a  turntable  case 
decided  in  that  state  {St.  Louis,  V.  d  T. 
H.  R.  Co.  V.  Bell,  81  111.  76,  26  Am.  Rep. 
269)  the  plaintiff  was  not  allowed  to  re- 
cover, but  the  refusal  was  expressly  placed 
upon  the  ground  that  the  turntable  was 
shown  to  be  so  far  removed  from  any  pub- 
lic place,  and  was  so  secluded,  that  it  could 
not  properly  be  said  to  offer  any  temptation 
to  children  to  trespass  upon  it.  The  same 
court,  in  a  later  case  {Pekin  v.  McMahon, 
154  111.  141,  27  L.  R.  A.  206,  3J^  N.  E.  484), 
takes  occasion  to  approve  the  Stout  Case, 
and  cites  the  Bell  Case  as  in  effect  so  hold- 
ing. Again,  in  Siddall  v.  Jansen^  168  111. 
43,  39  L.  R.  A.  112,  48  N.  E.  191,  and  in 
Coppncr  v.  Pennsylvania  Co.  12  111.  App. 
600,  the  principle  is  expressly  approved  and 
followed. 

The  principal  cases  which  are  out  of  har- 
mony with  the  cases  we  have  cited  are 
Frost  v.  Eastern  R.  Co.  64  N.  H.  220,  9 
Atl.  790;  Daniels  v.  New  York  d  N.  E.  R, 
Co.  154  Mass.  349,  13  L.  R.  A.  248,  28  N. 
E.  283;  Walsh  v.  Fitchhurg  R.  Co.  145  N. 
Y.  301,  27  L.  R.  A.  724,  39  N.  E.  1068; 
Delaware,  L.  d  W.  R.  Co.  v.  Reich,  61  N. 
J.  L.  635,  41  L.  R.  A.  831,  40  Atl.  682.  A 
late  case  from  Michigan — not  a  turntable 
case,  liowever — also  holds  adversely  to  the 
doctrine  of  the  Stout  Case.  Ryan  v.  Towar 
(Mich.)  8  Det.  L.  N.  727,  87  N.  W.  644. 
This  decision  was  by  a  bare  majority  of  the 
court,  and,  in  our  judgment,  the  dissent- 
ing opinion  by  Montgomery,  Ch.  J.,  is  sup- 
ported by  the  stronger  reasoning  and  a 
greater  weight  of  authority.  These  cases 
are  founded  upon  the  one  unvarying  propo- 
sition that,  without  regard  to  the  age  of 
the  trespasser, — whether  a  mature  adult  or 
a  creeping  infant, — he  is  in  law  a  wrong- 
doer, and  the  landowner  owes  him  no  duty 
except  to  refrain  from  his  wilful  or  wanton 
injury  after  discovering  his  intrusicm  upon 
the  premises;  and  that,  too,  without  regard 
to  the  temptations  or  enticements  which  the 
premises  may  offer  to  the  childish  mind. 
Hence,  if  a  child  too  young  to  have  any  con- 
ception of  right  and  wrong  or  of  the  owner- 
ship of  property,  is  attracted  across  the 
boundary  of  an  unfenced  lot  by  a  piece  of 
dangerous  and  attractive  machinery  left 
there  exposed  without  guard  or  fastening, 
md  such  child,  led  by  an  instinct  as  pow- 
erful and  controlling  as  that  which  led  the 
dog  into  the  trap  as  hereinbefore  referred 
to,  is  caught  and  mutilated  in  the  machine, 
the  owner  is  charged  with  no  liability,  a1- 
'  hough  he  well  knew  the  habit  of  chUdren 
to  use  the  lot  as  a  playground,  and  as  a 
reasonable  man  must  have  Imown  they 
would  be  tempted  to  play  with  the  machine, 
and,  if  they  yielded  to  the  temptation,  were 
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sure  to  be  injured.  Not  only  this,  but  if 
one  cliild  is  caught  in  the  trap  thus  set,  and 
another,  seeing  its  peril,  runs  to  its  rescue, 
and  in  his  work  of  mercy  is  also  caught  in 
the  relentless  machine  and  injured,  he,  too, 
is  without  remedy  because,  forsooth,  he  is 
a  trespasser,  and  should  politely  have  waitr 
ed  outside  of  the  boundary  until  he  had  re- 
ceived due  permission  to  enter  and  go  to 
the  relief  of  his  playmate.  That  this  is  no 
exaggeration,  see  Delaware,  L.  d  W.  R.  Go, 
V.  Reich  and  Ryan  v.  Totcar,  above  cited, 
in  both  of  which  cases  the  plaintiff  was  in- 
jured in  attempting  to  save  a  younger  child 
from  the  death  to  which  the  defendant's 
carelessness  had  exposed  him,  but  was  sent 
from  the  court  without  redress,  because,  in 
answering  a  call  of  duty  as  imperative  as 
the  voice  of  God,  she  had  made  herself  a 
'^trespasser!"  If  this  be  the  law,  it  well 
merits  the  witty  thrust  which  Mr.  Beach 
administers  the  doctrine  of  imputed  negli- 
gence: "On  the  one  hand,  it  is  held  that 
the  negligence  of  a  person  having  charge  of 
a  child  is  the  negligence  of  the  child,  and 
imputable  to  it  when  the  child  comes  into 
a  court  of  justice  and  asks  damages  for 
an  injury  negligently  inflicted  upon  him  by 
the  defendant.  Waite  v.  North  Eastern  R. 
Co,  El.  Bl.  &  El.  719  [and  Hart  field  v. 
Roper,  21  Wend.  616,  34  Am.  Dec.  273]. 
But  per  contra,  where  a  donkey  is  carelessly 
run  down  in  the  highway,  where  it  is  neg- 
ligently exposed,  the  defendant  is  held  li- 
able {Davies  v.  Mann,  10  Mees.  &  W.  546)  ; 
and,  though  oysters  are  negligently  placed 
in  a  river  bed,  it  is  an  injury  redressible  at 
law  in  damages  for  a  vessel  negligently  to 
disturb  them  {Colchester  v.  Brooke,  7  Q.  B. 
377).  It  appears,  therefore,  that  the  child, 
were  he  an  ass  or  an  oyster,  would  secure 
a  protection  which  is  denied  him  as  a  human 
being  of  tender  years  in  such  jurisdiction 
as  enforce  the  English  or  New  York  rule  in 
this  respect."  Beach,  Contrib.  Neg.  Craw- 
ford's ed.   §   127. 

Of  the  cases  referred  to  as  opposing  the 
doctrine  to  which  we  adhere,  one  of  the 
earliest  and  most  often  quoted  is  Frost  v. 
Eastern  R,  Co.  64  N.  H.  220,  9  AU.  790. 
The  writer  of  that  opinion  sees  in  the  prin- 
-ciple  for  which  we  contend  great  hardship 
for  the  landowner  and  a  source  of  peril  to 
him  in  every  fruit  tree,  ladder,  fence,  and 
blueberry  thicket  upon  his  premises.  This 
language  is  cited  with  approval  by  most 
courts  following  that  decision,  and,  in  ad- 
dition thereto,  Ryan  v.  Towar  vividly  de- 
picts the  woes  which  children  inflict  upon 
society  in  general.  We  quote:  "There  is 
no  more  lawless  class  than  children,  and 
none  more  annoyingly  resent  an  attempt  to 
prevent  their  trespasses.  The  average  citi- 
zen has  learned  that  the  surest  way  to  be 
overrun  by  children  is  to  give  them  to  un- 
derstand that  their  presence  is  distasteful. 
The  consequence  is  that  they  roam  at  will 
over  private  premises,  and,  as  a  rule,  this 
is  tolerated  so  long  as  no  damage  is  done. 
The  remedy  which  the  law  affords  for  the 
trifling  trespasses  of  children  is  inadequate. 
No  one  ever  thinks  of  suing  them,  and  to 
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attempt  to  remove  a  crowd  of  boys  from 
private  premises  by  gently  laying  on  of 
hands,  and  using  no  more  force  than  is  nec- 
essary to  put  them  off,  would  be  a  roaring 
farce,  with  all  honor  to  the  juveniles."  If 
this  sweeping  indictment  of  boyhood  and 
these  gloomy  prophesies  are  intended  as  a 
sober  argument,  they  demonstrate  a  failure 
upon  the  part  of  the  author  to  fairly  interpret 
the  doctrine  against  which  they  array  them- 
selves; and,  if  intended  as  sarcasm,  it  is 
proper  to  observe  that  there  is  not  a  rule 
known  to  the  law,  no  matter  how  sacred  or 
universally  recognized,  which  cannot,  by  an 
extreme  and  exaggerated  application  of  its 
principle,  be  made  to  appear  ridiculous.  But 
what,  in  fact,  are  the  workings  of  the  doc- 
trine thus  strongly  depreciated?  For  many 
years  the  rule  of  Lynch  v.  Nurdin,  Birge 
V.  Gardiner,  Stout  v.  Sioua  City  d  P.  R.  Co., 
and  Harriman  v.  Pittsburgh,  C  de  8t.  L, 
R,  Co.  has  been  recognized  as  authority  in 
a  large  majority  of  the  states.  Can  it 
truthfully  be  said  that  youthful  trespass- 
ers are  any  more  annoying,  or  the  ownership 
of  property  any  more  burdensome,  in  Con- 
necticut, Ohio,  Kansas,  and  Minnesota  than 
in  New  Hampshire,  New' York,  New  Jersey, 
and  Michigan?  We  think  the  question  will 
receive  a  negative  answer  in  every  unpreju- 
diced mind. 

Returning  to  our  quotation  from  the 
Michigan  case,  it  is  sufficient  to  say  that 
the  hoodlums  there  described  find  no  im- 
munity or  protection  in  the  law  as  we  in- 
terpret it.  Their  mental  acuteness  is  open 
to  no  discount  or  disparagement.  They 
know  the  difference  between  right  and 
wrong,  and  understand  the  meaning  of  tres- 
pass as  well  as  the  property  owner.  Ordi- 
narily, they  are  at  no  loss  to  care  for  them- 
selves. They  disregard  property  rights 
from  mere  love  of  mischief,  and  take  risks 
out  of  mere  bravado,  or  in  conscious  defi- 
ance of  moral  and  legal  restraint.  When  a 
boy  is  thus  injured,  we  may  pity  his  folly, 
but  justly  say,  as  the  law  says,  that,  hav- 
ing intelligently  assumed  the  risk,  he  ought 
not  to  recover  damages.  This  has  no  appli- 
cation whatever  to  infants  who  are  yet  with- 
out judgment  or  discretion,  and  the  argu- 
ment built  upon  such  circumstances  is 
wholly  irrelevant  to  the  question  in  contro- 
versy. The  majority  opinion  in  the  Ryan 
Case  gives  evidence  that,  while  declaring 
fealty  to  what  it  believes  the  law,  it  recog- 
nizes the  rule  to  which  it  adheres  as  being 
inconsistent  with  the  spirit  of  civilization, 
of  which  law  is,  and  ever  must  be,  the  foun- 
dation and  framework.  It  says:  "How- 
ever 'Draconic*  the  common-law  rule  may  be 
considered,  it  is  the  province  of  the  courts 
to  enforce  it  until  changed  by  the  legisla- 
ture." Draconic,  indeed,  if  the  interpreta- 
tion given  in  that  opinion  is  correct;  but 
we  prefer  to  believe,  as  we  think  a  careful 
investigation  justifies  us  in  believing,  that 
the  common  law  does  not  deserve  the  re- 
proach thus  laid  at  its  door,  and  that  no 
act  of  legislature  is  required  to  make  it  rea- 
sonable and  humane.  Montgomery,  Ch.  J., 
in  his  dissenting  opinion,  well  says:      "You 
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may  call  the  dootrine  of  these  eases  [turn- 
table cases]  the  result  of  evolution  of  the 
law,  or  what  you  please.  It  is  a  humane 
doctrine.  ...  I  do  not  feel  justified  in 
ignoring  the  overwhelming  weight  of  au- 
thority which  makes  for  this  rule,  as  well 
as  the  expressions  of  our  own  court."  It  is 
noticeable  that  in  the  two  cases  last  cited — 
Ryan  v.  Towar  and  Delaware,  L,  d  W.  R. 
Co.  V.  Reich — there  is  expressed  a  solicitude 
for  the  protection  of  a  defendant  in  a  case 
of  this  kind  from  "the  risk  of  having  the 
question  of  his  negligence  left  to  a  sympa- 
tiietic  jury."  Without  for  an  instant  deny- 
ing or  deprecating  the  inherent  power  of  a 
court  of  record  to  direct  a  verdict  when  the 
case  warrants  it,  or  to  set  aside  a  verdict 
which  is  palpably  wrong,  we  venture  the 
opinion  that  it  is  not  the  province  of  the 
courts  to  stand  between  a  defendant  and  a 
jury  of  his  countrymen  upon  a  fair  question 
of  fact  in  an  action  at  law,  nor  to  give  the 
probable  sympathies  of  a  jury  any  weight 
or  influence  in  determining  the  question  of 
his  liability. 

The  courts  upon  whose  decisions  appel- 
lants rely  go  also  to  the  extent  of  holding 
that  long,  open,  and  notorious  use  by  the 
public  of  a  beaten  path  across  a  railroad 
track  or  a  vacant  lot,  without  objection 
from  the  owner,  makes  him  who  ventures 
to  travel  such  a  path  none  the  less  a  tres- 
passer, and  imposes  no  duty  upon  the  owner 
to  consider  his  safety.  In  the  language  of 
Ryan  v.  Towar:  "The  pedestrians  who  in- 
sist upon  risking  their  lives  by  making 
a  footpath  of  a  railroad  track  and  others 
who  habitually  shorten  distances  by  making 
footpaths  across  the  comers  of  village  lots 
are  none  the  less  trespassers  because  the 
owners  do  not  choose  to  resent  such  intru- 
sion." This  court  has  already  refused  to 
follow  such  precedent.  Clampit  v.  Chicago, 
8L  P.  d  K.  0.  R.  Co.  84  Iowa,  71,  60  N.  W. 
673 ;  Thomas  v.  Chicago,  M,  d  8t.  P.  R.  Co, 
103  Iowa,  649,  39  L.  R.  A.  399,  72  N.  W. 
783.  These  cases,  while  not  directly  in 
point  with  the  facts  of  the  one  now  before 
us,  have  a  legitimate  bearing  upon  the  prin- 
ciple involved,  and  indicate  that  the  extreme 
theory  of  the  law  of  trespass  which  obtains 
in  those  jurisdictions  is  not  the  law  of  this 
state.  See  also  Scott  v.  8t.  Louis,  K.  d  N, 
W.  R.  Co.  112  Iowa,  64,  83  N.  W.  818, 

It  is  profitless  to  discuss  further  the  de- 
cisions of  the  courts.  We  have  thus  far  re- 
ferred only  incidentally  to  the  text  writers, 
but  the  gravity  of  the  question  renders  it 
proper  to  make  some  reference  to  the  views 
of  authors  of  repute.  This  we  do  by  direct 
quotation  without  comment:  "It  is  negli- 
gent to  leave  such  an  [dangerous]  instru- 
ment on  a  place  of  public  access,  where 
persons  are  expected  to  be  constantly  pass- 
ing and  repassing,  and  where  such  persons 
are  not  required  to  be  on  their  guard,  or 
where  children  are  accustomed  to  play." 
Wharton,  Neg.  8  112.  "It  is  no  defense  to 
a  suit  for  negligence  in  .  .  .  leaving  a 
dangerous  machine  in  a  place  frequented  by 
children  that  a  child  hurt  in  the  machine 
was  a  trespasser."  Id.  8  343.  If  the  own- 
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er  is  aware  that  persons  are  in  the  habit  of 
passing  over  his  grounds,  trespassers  though 
they  may  be,  he  is  liable  if  he  leaves  in 
their  way  dangerous  instruments  by  which 
they  are  injured.  Id.  §  824a.  "The  sever- 
ity of  the  rule  as  to  trespassers  upon  rail- 
road property  is  essentially  relaxed  in  the 
case  of  trespassers  of  tender  years."  Beach, 
Contrib.  Neg.  §  204.  "A  well-grounded  ex- 
ception to  the  foregoing  principles  is  that 
one  who  artificially  brings  or  creates  ujpon 
his  own  premises  any  dangerous  thing, 
which,  from  its  nature,  has  a  tendency  to 
attract  the  childish  instincts  of  children  to 
play  with  it,  is  bound  as  a  mere  matter  of 
social  duty  to  take  such  reasonable  precau- 
tions as  the  circumstances  admit  of  to  the 
end  that  they  be  protected  from  injuiy 
while  so  playing  with  it  or  coming  in  its 
vicinity."  Thomp.  Neg.  1024.  Referring  to 
the  rule  which  prevails  in  Massachusetts  and 
New  York,  Mr.  Thompson  further  says: 
"This  cruel  and  wicked  doctrine,  unworthy 
of  a  civilized  jurisprudence,  puts  property 
above  humanity,  leaves  entirely  out  of  view 
the  tender  years  and  infirmity  of  under- 
standing of  the  child,  indeed,  his  inability 
to  be  a  trespasser  in  «ound  legal  theory,  and 
visits  upon  him  the  consequences  of  his 
trespass,  just  as  though  he  were  an  adult." 
Id.  §  1026.  "The  rule  seems  to  be  well  set- 
tled that  one  who  recklessly  and  without 
necessity  leaves  exposed  dangerous  weapons 
or  things  by  meddling  with  which  ignorant 
persons  or  infants  may  be  injured,  are  li- 
able for  such  injuries,  although  in  so  med- 
dling the  injured  person  was  a  trespasser." 
Buswell,  Personal  Injuries,  §  75.  "It  is  ap- 
prehended that  the  rule  •  •  .  rests  upon 
the  general  principle  .  .  •  expressed  in 
the  maxim.  Sic  utere,  etc."  Id.  §  76.  "But 
where  dangerous  instrumentalities,  in  their 
nature  attractive  to  children,  are  left  in  an 
exposed  and  accessible  place  where  children 
are  likely  to  be,  the  law  is  well  settled  that 
the  proprietor  cannot  shield  himself  in  an 
action  for  injuries  caused  thereby  to  an  in- 
fant by  showing  that  the  machine  or  article 
was  not  dangerous,  and  would  have  done  no 
harm  if  the  plaintiff  had  not  meddled  or 
tampered  with  it."  Barrows,  Neg.  p.  69. 
The  turntable  cases  described  as  "settled 
law  of  the  country."  1  Shearm.  &  Redf. 
Neg.  6th  ed.  73.  "The  owner  of  land  where 
children  are  allowed  or  accustomed  to  play, 
particularly  if  it  is  unfenced,  must  use  or- 
dinary care  to  keep  it  in  a  safe  condition; 
for  they,  being  without  judgment,  and  likely 
to  be  drawn  by  childish  curiosity  into  places 
of  danger,  are  not  to  be  classed  with  tres- 
passers, idlers,  and  mere  licensees."  2 
Shearm.  &  Redf.  Neg.  6th  ed.  122.  "The 
owner  of  any  machine  which  he  knows  to 
be  dangerous  to  children  too  young  to  know 
the  danger,  and  of  too  immature  judgment 
or  discretion  to  control  their  natural  in- 
stinct to  amuse  themselves  with  anything 
that  may  attract  them  as  a  plaything,  and 
which  he  knows  or  ought  to  Know  may  at^ 
tract  them,  and  who  knows  it  is  so  placed 
that  it  does  attract  them  to  play  with  it,— 
is  under  a  duty  as  to  such  children  to  ezer 
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else  the  degree  of  care  which  an  ordinarily 
prudent  person  would  use  to  prevent  its  in- 
juring them.  Whoever,  therefore,  does  any- 
thing in  or  immediately  adjacent  to  a  public 
street,  park,  or  locality  where  children  may 
rightfully  congregate  and  are  accustomed  so 
to  do,  calculated  to  attract  children  into 
danger  which  they  cannot  appreciate,  or  are 
too  untrained  and  inexperienced  to  resist^ 
owes  the  imposed  duty  of  protecting  them 
against  the  temptation  he  places  before 
them  by  suitably  guarding  the  source  of 
danger."  1  Ray,  Negligence  of  Imposed  Du- 
ties, 28.  "It  is  said  tl^t  one  owes  no  duty 
to  ...  a  trespasser.  ...  Is  this  true  as 
to  a  young  child,  known  to  be  in  danger  of 
being  injured  ?  Is  there  not  an  active  duty 
owing  to  protect  the  helpless  child  from 
known  dangers  on  one's  own  land?  If  this 
duty  exists,  the  doctrine  laid  down  in  the 
New  Hampshire  .  .  .  cases  cannot  be 
true.  .  .  .  The  real  question  is  not 
whether  a  duty  is  owing  to  a  child  which 
under  the  same  circumstances  would  not  be 
owing  to  a  grown  person,  but,  putting  the 
case  personally,  whether,  knowing  that  an 
act  of  yours  is  liable  to  induce  anyone  to 
expose  himself  to  danger,  it  is  not  your 
duty  to  anticipate  such  action  on  his  part, 
and  use  care  to  avoid  injuring  him."  Id.  32. 
A  railroad  company  **may  incur  liability  for 
injuries  to  children  by  leaving  dangerous 
machinery  where  it  is  accessible  to  them, 
although  it  would  not,  under  the  same  cir- 
cumstances, be  liable  to  an  adult."  Pierce, 
Railroads,  336.  "The  law  requires  of  per- 
sons having  in  their  custody  instruments  of 
danger  that  they  should  keep  them  with  the 
utmost  care."  1  Hilliard,  Torts,  3d  ed.  127; 
Pollock,  Torts,  407.  "The  duties  which  men 
owe  to  others  are  made  greater  by  their 
greater  needs."  Bishop,  Non-Contract  Law, 
I  589.  "A  child  too  young  to  be  controlled 
by  reason,  therefore  not  improperly  led  by 
its  instincts,  receives  from  the  law  the  pro- 
tection which  its  special  nature  requires. 
For  example,  a  man  who  leaves  on  his  own 
ground,  open  to  the  highway,  or  upon  or 
beside  any  public  place,  a  dangerous  ma- 
chine likely  to  attract  children,  will  be  li- 
able to  one  injured  while  playing  with  it,  if 
he  neglected  precautions  against  such  an  ac- 
cident." Id.  §  854.  "There  is  a  manifest 
tendency  in  the  cases  to  recognize  the  duty 
of  the  owner  of  premises  and  instrumentali- 
ties to  avoid  doing  harm  to  other  persons, 
even  though  they  be  wrongdoers."  2  Jag- 
gard,  Torts,  890.  "Extreme  youth  of  a 
child  is  always  an  important  circumstance 
in  its  bearing  on  the  question  of  negligence 
in  the  party  by  whose  act  or  neglect  he  is 
injured."  Cooley,  Torts,  2d  ed.  822.  "Leav- 
ing a  tempting  thing  for  children  to  play 
with,  exposed  where  they  would  be  likely  to 
gather  for  that  purpose,  may  be  equivalent 
to  an  invitation  to  them  to  make  use  of  it." 
Id.  356.  "Children,  being  incapable,  at  a 
tender  age,  of  exercising  the  same  care  and 
discretion  as  an  adult,  are  entitled  to  more 
consideration,  and  the  |?reater  degree  of  care 
?*»onl(1  b<»  Px*»Tcispd  to  avoid  injury  to 
them."  Harris,  Damages  bv  Corp.  §  430. 
5?L.E.  A 


Speaking  of  the  turntable  cases:  TCheee 
cases  have  been  made  the  subject  of  some 
severe  criticism,  but  we  are  inclined  to  think 
that  the  doctrine  finds  support  both  in  prin- 
ciple and  authority.  A  man's  dominion 
over  his  own  land  is  not  entirely  absolute, 
but  is  qualified  by  that  time-honored  maxim. 
Sic  utere,  etc."  2  Wood,  Railway  Law, 
1291.  "A  party's  liability  to  trespassers  de- 
pends on  the  former's  contemplation  of  the 
likelihood  of  their  presence  on  the  premises 
and  the  probability  of  injuries  from  con- 
tact with  conditions  existing  thereon. 
While,  as  a  rule,  a  party  will  not  be  deemed 
to  anticipate  the  commission  of  a  wilful 
wrong,  yet  where,  under  the  circumstances, 
a  technical  trespass  may  reasonably  be  an- 
ticipated, the  owner  of  premises  will  be  li- 
able for  a  failure  to  take  reasonable  pre- 
cautions to  prevent  injuries  to  the  tres- 
passer." Watson,  Damages  for  Personal 
Injuries,  p.  288.  "The  doctrine  of  the 
weight  of  authority  seems  to  be  that  the 
owner  of  uninclosed  premises  of  a  situation 
and  character  calculated  to  attract  children 
thereupon  is  liable  in  damages  if  such  prem- 
ises are  maintained  in  a  condition  likely  to 
cause  injuries  to  infant  trespassers,  and  in- 
juries in  fact  result  from  such  negligent 
condition."     Id.  290. 

There  is  an  opinion  in  an  early  Ohio  case 
{Kencliaclcer  v.  Cleveland,  C.  d  G.  R.  Co, 
3  Ohio  St.  172,  62  Am.  Dec.  246),  which  is 
in  itself  a  very  learned  and  exhaustive  com- 
mentary on  some  phases  of  the  law  of  the 
case  before  us.  It  was  called  forth  by  the 
destruction  of  a  farmer's  trespassing  pigs 
upon  a  railroad  track,  and  we  may  therefore 
hope  the  law  it  announces  is  none  too  good 
to  be  invoked  in  behalf  of  children:  "A 
maxim  of  the  law,  tested  by  the  wisdom  of 
centuries,  exacts  of  every  person  in  the  en- 
joyment of  his  property  the  duty  of  so 
using  his  own  as  not  to  injure  the  property 
of  his  neighbor.  It  is  in  accord  with  this 
principle  that  it  has  been  held  that,  though 
a  person  do  a  lawful  thing,  yet,  if  any  dam- 
age thereby  befalls  another,  which  he  could 
have  avoided  by  reasonable  and  proper  care, 
he  shall  make  reparation.  .  .  .  The 
right  of  the  defendant  to  the  free,  exclusive, 
and  unmolested  use  of  its  railroad  is  noth- 
ing more  nor  less  than  the  right  of  every 
other  land  proprietor  in  the  actual  occu- 
pancy and  use  of  his  lands,  and  does  not 
exempt  it  from  the  duty  enjoined  by  law  up- 
on every  person  so  to  use  his  own  property 
as  not  to  do  any  unnecessary  injury  to  an- 
other." 

A  doctrine  which  numbers  among  its  ad- 
herents such  names  as  Denman,  Cockbum, 
Dillon,  Harlan,  Cooley,  and  the  other  dis- 
tinguished jurists  and  law  writers,  whose 
opinions  and  works  we  have  made  reference 
to,  is  not  to  be  easily  discredited. 

2.  It  is  urged  by  the  defendant  that  its 
turntable  is  admitted  to  have  been  fastened, 
and  therefore  no  negligence  is  shown  upon 
its  part.  It  is  our  opinion  that,  imder  the 
evidence,  the  question  of  the  fastening  was 
still  a  matter  for  the  consideration  of  the 
jury.    The  exact  description  of  the  method 
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employed  is  not  shown  in  the  abstract,  and 
it  IS  proved  that  it  was  unfastened  by  one 
of  the  little  girls  in  the  party  with  plain- 
tiff. If  there  was  any  duty  upon  defendant 
to  fasten  or  secure  the  table  to  prevent  its 
being  revolved  by  children,  it  must  neces- 
sarily follow  that  the  fastening  employed 
should  be  reasonably  sufficient  for  that  pur- 
pose, and  such  sufficieni^^  is  peculiarly  a 
question  of  fact.  Such^  with  one  exception, 
seems  to  be  the  holding  of  all  the  courts 
which  have  passed  upon  this  proposition. 
This  does  not  require  the  company  to  fur- 
nish the  best  or  most  perfect  fastening,  or 
to  make  the  table  absolutely  secure,  but  sim- 
ply that  it  shall  exercise  the  care  of  an  or- 
dinarily prudent  and  cautious  person  under 
the  circumstances  as  they  then  existed.  Kol- 
8ti  y.  Minneapolis  d  8t.  L,  R.  Co.  32  Minn. 
134,  19  N.  W.  666.  "If  the  owner  [of  a 
turntable],  instead  of  preventing  such  chil- 
dren getting  to  it,  relies  to  prevent  injury 
to  them  upon  fastening  it  so  as  to  prevent 
their  playinff  with  it^  it  is  evident  that  the 
character  of  the  means  used  for  fastening 
must  be  considered.  ...  If  such  means 
have  no  tendency  to  prevent  them  so  ex- 
posing themselves;  if  they  are  entirely  fu- 
tile, and  leave  the  machine  just  as  danger- 
ous to  such  children  as  before, — it  can 
hardly  be  said  he  has  used  the  degree  of  care 
required  of  him.  .  .  .  Certainly  the 
mere  fact  that  it  used  some  fastening  would 
not,  without  regard  to  the  character  of  t^e 
fastening,  absolve  the  company  from  liabil- 
ity." O'Malley  v.  SU  Paul,  M.  d  M.  R.  Co. 
43  Minn.  289,  46  N.  W.  440.  In  the  same 
case  it  was  said:  "It  may  be  taken  as  es- 
tablished by  the  evidence  that  the  methods 
adopted  for  fastening  the  turntable  ,  .  . 
were  those  ordinarily  used  by  railroad  com- 
panies." But  this  fact  was  held  not  suffi- 
cient to  permit  the  court  to  pass  upon  the 
sufficiency  of  such  fastening  as  a  matter  of 
law.  In  Iltcaoo  R.  d  Nav,  Co,  v.  Hedrick,  1 
Waah.  446,  26  Pac.  336,  the  turntable  was 
fastened  or  tied  with  a  rope,  which  was  cut 
or  removed  by  children ;  and  the  question  of 
defendant's  care  was  held  to  be  one  for  the 
jury.  Such,  also,  was  the  holding  in  Bar- 
rett V.  Southern  P.  Co.  91  Cal.  296,  27  Pac. 
666,  where  it  is  said:  "The  fact  that  the 
turntable  was  latched  in  the  way  such  tables 
are  usually  fastened,  or  according  to  the 
usual  custom  of  other  railroads,  although  a 
matter  which  the  jury  had  a  right  to  con- 
sider, .  .  .  was  not  of  itself  conclusive 
proof  of  the  fact."  To  the  same  effect,  see 
Callahan  v.  Eel  River  d  E.  R.  Co.  92  Cal. 
89,  28  Pac.  104.  Further,  to  the  effect  that 
proof  of  the  customary  method  of  fasten- 
ing is  not  conclusive.  Kelly  v.  Southern 
Minnesota  R.  Co.  28  Minn.  98,  9  N.  W.  588. 
3.  Appellant  also  contends  that  plaintiff 
was  guilty  of  contributory  negligence,  and 
therefore  cannot  recover.  Whatever  may 
have  been  the  rule  in  earlier  times,  and 
whatever  may  be  the  holding  still  in  a 
few  states,  it  is  now  established  beyond 
all  question  in  this  country  that  a  child 
cannot  be  held  to  any  greater  degree  of  care 
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than  may  reasonably  be  expected  from  ita 
years,  experience,  and  intelligence,  and  that 
it  cannot  be  charged  by  imputation  with  the 
negligence  of  its  parents  cr  guardians.  This 
doctrine  is  so  reasonable,  and  so  consonant 
with  the  spirit  of  justice  which  pervades  the 
law,  that  it  commands  our  respect  and  ob- 
servance ;  and  if,  as  claimed,  there  be  prece- 
dents for  holding  infants  of  five  to  seven 
years  of  age  guilty  of  negligence  as  a  mat- 
ter of  law,  we  have  only  to  say  they  do  not 
commend  themselves  to  our  reason  or  judg- 
ment. Whether  the  plaintiff  was  of  suffi- 
cient age  and  intelligence  to  appreciate  the 
danger  to  which  she  exposed  herself  in  go- 
ing upon  the  turntable  was  properly  left  to 
the  jury.  Dou)d  v.  Chicopee,  116  Mass.  93; 
Plumley  v.  Birge,  124  Mass.  57,  26  Am.  Bep. 
646;  Kay  v.  Pennsylvania  R.  Co.  66  Pa.  269, 
3  Am.  Rep.  628;  Chicago  d  A.  R,  Co,  v. 
Becker,  84  111.  483. 

4.  It  is  finally  said  that  the  negligence, 
if  any,  of  the  defendant,  was  not  the  pri- 
mary cause  of  the  injury  complained  of,  and 
that  no  injury  would  have  occurred  had  not 
a  third  person  removed  the  fastoiing,  and 
still  another  revolved  the  table.  This  con- 
tention is  not  supported  by  the  authorities. 
In  the  very  nature  of  things,  a  child  cannot 
well  be  injured  upon  a  turntable  without 
the  intervention  of  some  other  person  to  re- 
volve the  machine.  In  the  very  first  of  the 
leading  cases  we  have  cited — Lynch  v.  Nur- 
din — ^thLs  element  was  presented  and  urged 
as  a  defense  without  avail.  The  company's 
negligence,  if  it  exist,  is  in  the  leaving,  with- 
out proper  care,  of  a  dangerous  instrument, 
in  a  place  where  it  might  reasonably  have  ex- 
pected children  to  resort  and  put  it  in  mo- 
tion to  the  injury  of  themselves  or  others. 
See  Union  P.  R.  Co.  v.  McDonald,  162  U. 
S.  262,  38  L.  ed.  434,  14  Sup.  Ct.  Rep.  619; 
Clark  V.  CJiambers,  L.  R.  3  Q.  B.  327 ;  Mas- 
ser  V.  Chicago,  R.  I.  d  P.  R.  Co.  68  Iowa, 
602,  27  N.  W.  776;  Nagel  v.  MissouH  P.  R. 
Co,  76  Mo.  653,  42  Am.  Rep.  418. 

The  several  questions  discussed  sufficient- 
ly dispose  of  other  legal  propositions  raised 
by  the  appeal.  The  charge  of  the  trial  court 
to  the  jury  was  in  substantial  harmony  with 
the  opinions  we  have  expressed,  and  tJie  ob- 
jections made  thereto  are  not  well  taken. 
We  are  aware  that  the  doctrine  announced 
by  this  decision  holds  railroad  companies 
to  what  may  be  thought  an  irksome  respon- 
sibility. It  is  inevitable  that  in  the  rush 
and  haste  with  which  the  business  of  rail- 
roading is  performed,  and  the  handling  and 
care  of  ponderous  machinery,  the  movements 
of  which  cannot  be  instantly  controlled,  ac- 
cidents will  happen,  by  which  both  old  and 
young  are  maimed  or  killed,  without  any 
fault  being  justly  chargeable  to  the  com- 
pany  or  its  employees;  and  in  such  cases, 
of  course,  no  action  lies.  But  the  veiy  fact 
that  the  business  and  appliances  are  of  such 
dangerous  nature  imposes  a  corresponding 
obligation  to  avoid  casualties  which  reason- 
able care  may  anticipate  and  guard  against. 
Reasonable  care  may,  at  times,  seem  to  be 
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a  burden,  but  its  enforced  observance  is 
never  a  wrong,  whether  applied  to  railroad 
eompanies  or  to  individuals.  If  it  be  ob- 
■erved^  no  liability  follows ;  if  it  be  neglect- 


ed, it  is  simple  justice  that  reparation  h% 
made  to  one  who  is  thereby  injured. 

The  judgment  of  the  Dietrict  Court  is  af- 
firmed. 


KANSAS  SUPREME  COURT. 


N.   P.   PRAZIER,  Plff.  in  Err., 

V. 

Clara  A.  JEAKINS. 


(. 


.Kan. 


.) 


*!•  Trustees  for  the  sale  of  land  -vrill 
not  be  permitted,  directly  or  Indirectly, 
to  make  profit  for  themselves  out  of  the 
trust  estate.  • 

9B.  The  flTuardlan  of  the  property  of  a 
minor  cannot  legally  bny  It  at  bis  own 
■ale;  nor  can  his  wife  or  her  husband  buy 
at  such  sale;  nor.  If  they  do.  will  the  non- 
existence of  fraud  and  the  payment  of  full 
consideration  validate  the  purchase. 

8.  It  seema  that  if  a  guardian,  or  her 
hnshand  or  hia  'wife,  wishes  to  buy  at 
the  guardian's  sale,  the  proper  practice  is 
to  obtain  leave  of  court  to  do  so  on  a  showing 
of  reasons  therefor. 

4.  The  eonflrmation  of  a  guardian's 
sale  l8  res  judicata  as  to  irregularities  only, 
and  not  as  to  matters  of  substance. 

5.  A  deed  that  recites  that  the  irran- 
tors  are  hnshand  and  Trife,  the  names 
of  which  grantors  are  identical  with  those 
of  the  grsntor  and  grantee  in  a  recent  guar- 
dian's deed  of  the  same  land,  imparts  notice 
to  the  purchaser  that  his  grantors  were  also 
husband  and  wife  at  the  date  of  the  former 
deed. 

••  The  title  of  land  sold  and  deeded 
by  a  irnardian  to  her  hnshand  does  not 
pass  to  a  purchaser  who  has  notice  of  their 
relationship,  and  ejectment  for  its  recovery 
may  be  maintained  by  the  ward. 

(Cunningham,  J.,  disaentt.) 
(March  8,  1902.) 

ERROR  to  the  District  Court  for  Butler 
County  to  review  a  judgment  in  favor 
ai  plaintiff  in  an  action  brought  to  recover 
possession  of  certain  real  estate.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mesara.  Bnok  Sc  Spenoer,  for  plaintiff 
in  error: 

Where  no  actual  fraud  is  present,  but  the 
trustee  at  the  sale  becomes  the  purchaser  di- 
rectly, or  through  the  intervention  of  a  third 
person  who  pays  no  consideration,  nearly 
all  the  courts  hold  such  sale  voidable  only. 

^Headnotee  by  Dostkb,  Ch.  J. 


NoTX. — As  to  power  of  guardian  to  sell  or 
lease  Isnds  of  ward,  see.  In  this  series,  Wilson 
v.  Hughes  (W.  Va.)  89  L.  R.  A.  292. 

As  to  right  of  guardian  to  mortgage  ward's 
property,  see  Warren  v.  Union  Bank  (N.  Y.) 
48  Lu  R.  A.  256,  and  Andrus  v.  Blazzard 
(Utah)  54  L.  R.  A.  854. 

As  to  right  of  person  acting  In  a  fiduciary 
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Louisiana,  upon  the  strength  and  because 
of  a  statute  that  in  terms  declares  such  sale 
void,  holds  it  void.  Michigan,  with  just 
such  a  statute,  first  so  held,  but  is  now  vig- 
orously trying  to  let  go.  Wisconsin  and 
New  York,  with  just  such  a  statute,  orig- 
inally so  held,  but  now  positively  declare 
such  sale  voidable  only. 

Brannan  v.  Oliver,  2  Stew.  (Ala.)  47,  19 
Am.  Dec.  37;  Wiswall  v.  Stewart,  32  Ala. 
433,  70  Am.  Dec.  649;  Carter  v.  Thompson, 
41  Ala.  375;  James  v.  James,  55  Ala.  525; 
Hindman  v.  O'Conner,  54  Ark.  627,  13  L. 
R.  A.  490,  16  S.  W.  1052;  Boyd  v.  Blank- 
man,  29  Cal.  19,  87  Am.  Dec-  146;  VanDyke 
V.  Johns.  1  Del.  Ch.  93,  12  Am.  Dec.  76; 
Smith  V.  Granherry,  39  Ga.  381,  99  Am.  Dec. 
464;  Worthy  v.  Johnson,  8  Ga.  236,  52  Am. 
Dec.  399;  Flanders  v.  Flanders,  23  Ga.  249, 
68  Am.  Dec.  523;  Oruhhs  v.  McOlawn,  39 
Ga.  674;  Houston  v.  Bryan,  78  Ga.  181,  1 
S.  E.  262;  Candler  v.  Clarke,  90  Ga.  564,  16 
S.  E.  646;  James  v.  Kelley,  107  Ga.  446,  33 
S.  E.  425;  Martin  v.Wyncoop,  12  Ind.  266. 
74  Am.  Dec.  209;  Crawford  v.  Cray,  131 
Ind.  53,  30  N.  E.  886;  Murphy  v.  Teter, 
66  Ind.  646;  Morgan  r.  Wattles,  69  Ind. 
263;  Comegys  v.  Emerick,  134  Ind.  148,  33 
N.  E.  899;  Thorp  v.  McCullum,  6  111.  615; 
Lagger  v.  Mutual  Union  Loan  d  Bldg,  Asso. 
146  111.  283,  33  N.  E.  946;  Tyler  v.  Sanr 
horn,  128  III.  136,  4  L.  R.  A.  218,  21  N.  E. 
193;  Buell  v.  Buckingham,  16  Iowa,  284,  85 
Am.  Dec.  616;  Bypher  v.  McHenry,  18 
Iowa,  232;  Price  v.  Thompson,  84  Ky.  219, 
1  S.  W.  408;  Traoy  v.  Roberts,  88  Me.  310, 
34  Atl.  68;  Teackel  v.  Litchfield,  13  Allen, 
417,  90  Am.  Dec.  207 ;  Harrington  v.  Brown, 
5  Pick.  619;  Litchfield  v.  Cudworth,  16 
Pick.  23;  Blood  v.  Hayman,  13  Met.  231; 
Clark  V.  Blackington,  110  Mass.  369;  Ives 
V.  Ashley,  97  Mass.  198;  White  v.  Iselin, 
26  Minn.  487,  6  N.  W.  369;  Pearson  v. 
Morcland,  7  Smedes  &  M.  609,  46  Am.  Dec. 
319;  Scott  V.  Freeland,  7  Smedes  &  M.  409, 
46  Am.  Dec.  310;  Tutt  v.  Boyer,  61  Mo, 
425;  Grayson  v.  Weddle,  63  Mo.  523;  Den 
em  dem.  Runyon  v.  Newark  India  Rubber 
Co,  24  N.  J.  L.  467;  Bassett  v.  Shoemaker, 
46  N.  J.  Eq.  638,  20  Atl.  62;  Voorhees  v. 
Bailey,  59  N.  J.  Eq.  292,  44  Atl.  667;  MuU 
ford  v.  Bowen,  9  N.  J.  Eq.  797;  Culver  v. 
Culver,  11  N.  J.  Eq.  216;  Smith  v.  Drake, 
23  N.  J.  Eq.  302;  Lovell  v.  Briggs,  2  N.  H. 

capacity  to  purchase  trust  property,  see  also 
notes  to  Tyler  v.  Sanborn  (III.)  4  L.  R.  A. 
218;  Wilson  v.  Brookshire  (Ind.)  9  L.  R.  A. 
792;  Anderson  v.  Butler  (S.  C.)  5  L.  R.  A. 
166 ;  Manhattan  Cloak  &  Suit  Co.  v.  Dodge 
(Ind.)  6  L.  R.  A.  369;  and  Hindman  v.  O'Con- 
ner  (Ark.)  18  L.  R.  A.  490. 
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221;  Remick  v.  Butterfield,  31  N.  H.  70,  64 
Am.  Dec.  316;  Roulston  v.  Roulston,  64  N. 
Y.  662;  People  v.  Open  Bd.  of  Stockhold- 
ers Bldg.  Co.  92  N.  Y.  98;  Schoole  v. 
Schoole,  101  N.  Y.172,  4  N.  E.  334;  Hwr- 
rington  v.  Erie  County  8av,  Bank,  101  N. 
Y.  257,  4  N.  E.  346;  Munson  v.  Syracuse,  G, 
d  C,  R.  Co,  103  N.  Y.  68,  8  N.  E.  356;  Ter- 
rill  V.  Aitchauer,  14  Ohio  St.  80;  Riddle  v. 
Roll,  24  Ohio  St.  579;  AfiM^eZman  v.  Eahle- 
man,  10  Pa.  394,  61  Am.  Dec.  493;  Pen- 
nock's  Appeal,  14  Pa.  446,  63  Am.  Dec.  661 ; 
Bruch  V.  Lantz,  2  Rawle,  392,  21  Am.  Dec. 
458;  M'Glure  v.  Miller,  Bail.  Eq.  107,  21 
Am.  Dec.  522;  Tomlinson  v.  Detestatius,  3 
N.  C.  (2  Hayw.)  284;  Stallings  v.  Foreman, 
2  Hill.  Eq.  406;  Erskine  v.  /)e  La  Bai«m,  3 
Tex.  406,  49  Am.  Dec.  761 ;  Dodd  v.  Temple- 
man,  76  Tex.  67,  13  S.  W.  187;  Buckles  v. 
Lafferty,  2  Rob.  (Va.)  292,  40  Am.  Dec. 
752;  Bailey  v.  Rohinson,  1  Gratt.  4,  42  Am. 
Dec.  640;  Melms  v.  Pdbst  Brewing  Co,  93 
Wis.  153,  66  N.  W.  518;  Qihson  v.  Gibson, 
102  Wis.  501,  78  N.  W.  917;  Michoud  v. 
^Vod,  4  How.  603-555,  11  L.  ed.  1076- 
1099;  Stephen  ▼.  Beall,  22  Wall.  340,  22 
L.  ed.  788;  Eoyt  v.  Latham,  143  U.  S.  653, 
36  L.  ed.  259,  12  Sup.  Ct.  Rep.  568;  Fcwn- 
moTid  V.  Hopkins,  143  U.  S.  224,  36  L.  ed. 
134,  12  Sup.  Ct.  Rep.  418. 

Messrs.  Redden  A  Kramer,  for  defend- 
ant in  error: 

It  is  absolutely  necessary  for  the  protec- 
tion of  minors  that  the  guardians  be  re- 
quired in  all  respects  to  comply  with  both 
the  letter  and  spirit  of  the  law  before  tliey 
can  dispose  of  the  property  of  the  minors. 

9  Am.  &  Enpf.  Enc.  Law,  p.  127;  Stilwell 
▼.  Swarthout,  81  N.  Y.  109. 

A  sale  made  by  a  guardian  of  the  prop- 
erty of  a  ward,  by  and  under  which  the  guar- 
dian becomes,  directly  or  indirectly,  the 
beneficiary,  or  is  interested,  is  absolutely 
void. 

Michoud  V.  Oirody  4  How.  503-566,  11  L. 
ed.  1076-1099;  Gardner  v.  Ogden,  22  N.  Y. 
327,  78  Am.  Dec.  192;  Davoue  v.  Fanning, 
2  Johns.  Ch.  252;  2  Freeman,  Executions, 
§  292;  Hamhlin  v.  Wamecfce,- 31  Tex.  92; 
Morgan  v.  Wattles,  69  Ind.  263;  Howell  v. 
Tyler,  91  N.  C.  209 ;  Scott  v.  Gorton,  14  La. 
Ann.  Ill,  33  Am.  Dec.  576;  Rome  Land  Co. 
V.  Eastman,  80  Ga.  690,  6  S.  E.  586;  Rid- 
dle V.  Roll,  24  Ohio  St.  579;  Hoffman  v. 
Harrington,  28  Mich.  90;  Webb  Y.Branner, 
69  Kan.   195,  52  Pac.  429. 

If  there  had  never  been  any  decision  upon 
the  above  subject,  and  even  if  the  law  had 
been  otherwise  prior  to  the  adoption  of  our 
statute,  the  latter  is  so  plain  in  its  lan- 
guage that  it  needs  neither  interpretation 
nor  construction,  for  it  in  unmistakable  lan- 
guage prohibits  guardians  from  purchasing, 
either  directly  or  indirectly,  the  property  of 
their  wards. 

2  Webb,  Stat  1897,  §  132,  p.  638; 
Hampton  v.  Hampton,  9  Tex.  Civ.  App.  497, 
29  S.  W.  423;  Hoffman  v.  Harrington,  28 
Mich.  90;  Forbes  v.  Halsey,  26  N.  Y.  63. 

The  wife  is  interested  in  the  real  estate 
of  her  husband. 

Busenbark  v.  Busenbark,  33  Kan.  677,  7 
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Pac.  246;  Munger  v.  Baldridge,  41  Kan. 
243,  21  Pac.  159;  Overman  v.  Hathaway, 
29  Kan.  437;  Warner  v.  Broquet,  64  Kan. 
650,  39  Pac.  228 ;  Union  P.  R.  Co.  v.  Barnard^ 
d  L.  Mfg.  Co.  1  Kan.  App.  28,  41  Pac.  201 ; 
Green  v.  Hugo,  81  Tex.  462,  17  S.  W.  79; 
Riddle  v.  Roll,  24  Ohio  St.  672;  Hampton  v. 
Hampton,  9  Tex.  Civ.  App.  497,  29  S.  W. 
423;  Rome  Land  Co.  r.  Eastman,  80  6a. 
683,  6  S.  E.  686;  Hoffman  t.  Harrington, 
28  Mich.  90;  Davoue  v.  Fanning,  2  Johns. 
Ch.  252;  Bassett  v.  Shoemaker,  46  N.  J.  Eq. 
533,  20  Atl.  52;  Scott  v.  Gorton,  14  La. 
115,  33  Am.  Dec.  678. 

Mr.  Frazier  was  bound  to  take  notice  of 
what  his  title  papers  showed,  and  if  they 
showed  that  Permilly  and  Carl  Scheel  were 
husband  and  wife,  or  if  they  gave  notice  of 
facts  which  would  put  a  reasonably  prudent 
man  upon  inquiry  that  would  lead  to  such 
knowledge,  then  he  was  bound  to  take  no- 
tice of  the  illegality  of  the  sale,  and  the 
suit  would  lie  against  him  the  same  as  it 
would  against  the  husband,  who  bought  it 
at  guardian's  sale. 

Taylor  v.  Mitchell,  58  Kan.  194,  48  Pac. 
859;  Knowles  v.  WiUiams,  68  Kan.  221,  48 
Pac.  856;  Green  v.  Vgo,  81  Tex.  452,  17  S. 
W.  79;  Hamblin  v.  Wam^cke,  31  Tex.  93; 
Caldwell  v.  Walters,  18  Pa.  85,  65  Am.  Dec. 
592;  Hampton  v.  Hampton,  9  Tex.  Civ.  App. 
497,  29  S.  W.  423;  Hoffman  v.  Harrington, 
28  Mich.  90;  Higginbotham  v.  Thomas,  9 
Kan.  328;  Valle  v.  Fleming,  19  Mo.  464,  61 
Am.  Dec.  666;  Carder  v.  Culbertson,  100 
Mo.  271,  13  S.  W.  88;  Campbell  v.  Knights, 
26  Me.  224,  46  Am.  Dec.  107;  Capital  Bank 
V.  Huntoon,  35  Kan.  592,  11  Pac.  369;  De 
Jamette  v.  Vemer,  40  Kan.  230,  19  Pac. 
666;  Howbert  v.  Heyle,  47  Kan.  64,  27  Pac. 
116;  Watts  v.  Cook,  24  Kan.  278;  Winter 
V.  Truax,  87  Mich.  324,  49  N.  W.  605;  Jfc- 
Kay  V.  Williams,  67  Mich.  547,  35  N.  W. 
159. 

A  minor  may  recover  lands  unlawfully 
sold  by  his  guardian  without  returning  the 
purchase  money  or  consideration. 

Chandler  v.  Simmons,  97  Mass.  514,  93 
Am.  Dec.  117. 

Every  administrator  or  guardian,  when 
he  reports  a  sale  of  real  estate,  is  required 
to  make  an  affidavit  that  "he  did  not,  di- 
rectly or  indirectly,  purchase  such  real  es- 
tate, or  any  part  thereof,  or  any  interest 
therein." 

Webb  V.  Branner,  69  Kan.  190,  62  Pac. 
429;  McKay  v.  Williams,  67  Mich.  547,  35 
N.  W.  159;  Wiiiter  v.  Truax,  87  Mich.  324, 
49  N.  W.  604;  Den  ea  dem,  Obert  v.  Ham.- 
mel,  18  N.  J.  L.  83. 

Ejectment  is  equitable  as  well  as  legal; 
all  rights  to  the  property  can  be  adjudi- 
cated, and  all  relief  that  a  person  is  enti- 
tled to  in  connection  with  the  property  can 
be  adjusted. 

Atchison,  T.  d  8.  F.  R.  Co.  T.  Praeht,  30 
Kan.  71,  1  Pac.  319. 

If  a  disaffirmance  on  the  part  of  the 
plaintiff  in  this  case  was  necessary,  the 
bringing  of  the  suit  by  her  amounted  to  such 
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•disaffirmaiice,  and  was  all  that  any  court 
would  require  at  ber  hands. 

Litchfield  v.  Cudtcortk^  16  Pick.  23. 

]>oBtery  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  was  an  action  of  ejectment  to  re- 
cover land  which  had  descended  to  a  minor 
on  the  death  of  her  ancestor,  but  which  had 
been  wrongfully  sold  and  conveyed  by  the 
minor's  guardian.  Serena  J.  Jeakins,  the 
owner  of  the  land,  died  intestate,  leaving 
as  her  heirs  a  husband  and  children.  One 
of  the  latter  was  Clara  A.  Jeakins,  a  minor. 
The  others  were  adults.  Mrs.  Permilly 
Scheel  was  appointed  guardian  of  the  prop- 
erty of  the  minor,  and  thereafter  maintained 
the  ward  at  her  expense.  She  purchased 
the  interests  of  the  adult  heirs  in  the  land, 
taking  conveyances  therefor  in  her  own 
name.  She  procured  from  the  probate  court 
an  order  to  sell  the  minor's  interest  in  pay- 
ment of  the  cost  of  her  maintenance.  She 
fiold  this  interest  at  private  sale  to  her  hus- 
band, Carl  Scheel.  The  sale  was  confirmed 
and  guardian's  deed  approved.  Some  claims 
of  fraud  in  making  the  sale  and  of  lack  of 
full  consideration  for  the  land  are  made  by 
counsel,  but  we  do  not  take  a  view  of  the 
case  which  requires  us  to  advert  to  them. 
We  shall  treat  the  sale  as  made  on  fair  con- 
sideration, and  free  from  fraud  in  fact. 
About  three  years  after  the  guardian's  sale, 
Mrs.  Scheel  and  her  husband  sold  the  en- 
tire tract  to  N.  F.  Frazier.  The  record  of 
proceedings  in  the  probate  court  did  not 
disclose  the  relationship  existing  at  the 
time  of  the  guardian's  sale  between  Permilly 
Scheel,  the  guardian,  and  Carl  Scheel  the 
purchaser,  but  Frazier  knew  they  were  then 
husband  and  wife.  Besides,  the  deed  he  re- 
ceived from  them  recited  their  relationship, 
and  the  identity  of  names  in  that  deed  with 
those  of  the  grantor  and  grantee  in  the 
guardian's  deed  imparted  a  notice  the  equiv- 
alent of  knowledge.  15  Am.  &  Eng.  Enc. 
Law,  2d  ed.  subject  Identity,  A  purchaser 
of  land  is  always  chargeable  with  the  knowl- 
edge of  whatever  facts  are  suggested  by  the 
recitals  in  his  title  papers.  Knowles  v. 
WiZZtams,  58  Kan.  221,  48  Pac.  856.  Clara 
A.  Jeakins  brought  ejectment  against  Fraz- 
ier to  recover  her  undivided  interest  in  the 
land.  Although  the  cause  of  action  stated 
was  not  joined  with  one  for  partition,  the 
defendant  made  no  objection  in  the  court 
below  on  the  ground  oi  the  irreclaimability 
of  undivided  interests  by  cotenants.  On  the 
argument  of  the  case  in  this  court  counsel 
for  Frazier  disclaimed  a  desire  to  raise  the 
qne5:tion;  therefore  we  are  not  concerned 
with  any  doubts  which  may  exist  as  to  the 
right  to  maintain  the  action.  Certain  it  is 
that  objections  to  its  maintenance,  if  any 
can  be  properly  made,  do  not  go  to  the  ju- 
risdiction of  this  court.  Judgment  went  for 
plaintiff  in  the  court  below,  and  the  defend- 
ant has  prosecuted  error. 

The  sole  question  in  the  case  relates  to 
the  validity  of  the  guardian's  sale  and  deed 
of  the  land  of  her  ward  made  to  her  hus- 
band, made,  aa  before  stated,  on  fair  con-' 
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sideration,  and  free  from  actual  fraud.    Are 
they  valid?    If  not,  ar^  they  of  the  class 
denominated  "void,"  a|id  therefore  subject 
to  collateral  attack?    Our  judgment  is  they 
are  void,  and,  their  nullity  being  known  to 
Frazier,  the  purchaser,  no  title  passed  to 
him,  and  therefore  the  collateral  action  will 
lie.    Notliing  in  the  law  of  fiduciary  trusts 
is  better  settled  than  that  the  trustee  shall 
not  be  allowed  to  advantage  himself  in  deal- 
ings with  the  trust  estate.     He  shall  not  be 
allowed  to  serve  himself  imder  thepretense 
of  serving  his  cestui  que  tru^t.    The  most 
usual  way  in  which  evasions  of  this  salu- 
tary rule  are  attempted  is  in  purchases  of 
the  trust  estate  by  or  in  the  interest  of  the 
trustee.     That  such  purchases  shall  not  be 
allowed  the  realization  of  their  purpose  is 
the  universal  holding  of  the  courts.    A  ci- 
tation to  the  multitudinous  decisions  would 
encumber  an   opinion   more  than   it  would 
elucidate  the  rule.    A  large  number  of  the 
cases  are  collected  in  the  notes  to  Tyler  v. 
Herring   (Miss.)    19  Am.  St  Rep.  263;  Ty- 
ler V.  Banhom,  128  III.  136,  4  L.  R.  A  218, 
21   N.   E.    193;    Wilson  v.   BrooksUre,   126 
Ind.  497,  9  L.  R.  A.  792,  25  N.  E.  131,  and 
this  court,   in   Wehb   v.   Branner,   59   Kan. 
190,  52  Pac.  429,  recently  added  another  to 
the  list.    Nor,  in  such  cases,  does  the  fact 
that  the  sale  and  purchase  were  bona  fide, 
and  on  full  consideration,  avail  to  consti- 
tute an  exception   to  the  rule.     That  was 
distinctly  so  declared  in  Wehh  v.  Branner, 
59  Kan.  190,  52  Pac.  429,  in  which  it  was 
said:     "It  was  shown  that  a  fair  price  was 
obtained  for  the  lot,  but,  there  being  a  mani- 
fest conflict  between  the  duties  of  the  trus- 
tee and  his  personal  interests,  the  courts, 
for  the  purpose  of  removing  all  opportunity 
for  fraud,  generally  hold  such  transfers  to 
be  void,  whether  they  appear  to  be  fair  or 
not."   The  above-quoted  remarks  imply  that 
there    may    be,    perhaps,  exceptions  to  the 
rule;   but  we  know  of  none.     In  fact,  the 
main  rule  that  a  trustee  may  not  profit  him- 
self out  of  the  trust  estate  is  no  better  set- 
tled than  the  subsidiary  one  that  lack  of 
fraud  in  the  trustee's  dealings  will  not  val- 
idate  the  transaction.    The   fiduciary  rela- 
tion of  trustee  and  cestui  que  tru^t  is  one 
which  does  not  call  so  much  for  rules  to  re- 
dress accomplished  wrong  as   for  rules  to 
prevent    its    accomplishment.     The   one   in 
question,   therefore,   is  not   intended   to   be 
merely  remedial  of  wrong  actually  commit- 
ted, but  rather  to  be  preventive  or  deterrent 
in  effect.    The  opportunities  which  are  open 
to  an  unfaithful  trustee  to  advantage  him- 
self out  of  the  trust  estate  are  so  many  and 
so  tempting  and  the  condition  of  the  bene- 
ficiary  in  the  trust  ordinarily  so  helpless 
and  confiding,  that  the  law  gives  warning  in 
advance   against     all     transactions    out    of 
which  it  is  possible  for  the  former  to  make 
gain  at  the  expense  of  the  latter.     Hence, 
as  was  tersely  and  wisely  said  by  Chief  Jus- 
tice Beasley  in  Staats  v.  Bergen,  17  N.  J. 
E(^.  554,  "so  jealous  is  the  law  upon  this 
pomt,  that  a  trustee  may  not  put  himself  in 
a  position  in  which  to  be  honest  must  be  a 
strain  upon  him."    Do  the  foregoing  consid- 
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erationB  apply  to  a  sale  by  a  guardian  of 
the  ward's  land  to  the  guardian's  husband 
or  wife,  as  the  case  may  be?  We  have  no 
hesitation  in  affirming  that  they  do.  It  is 
true  that  the  common-law  fiction  of  the  le- 
gal identity  of  {llie  htiAbimd  and  wife,  and 
the  Tery  nearly  complete  merger  of  the  lat- 
ter in  the  former,  does  not  now  have  recog- 
nition. In  this  state,  as  allowed  by  stat- 
ute, the  wife  may  contract  with  her  hus- 
band. They  may  own  separate  estates,  free 
from  any  present  claim  of  interest  by  one 
in  the  property  of  the  other, — that  is,  as 
against  the  other;  but  it  is  not  true  that 
as  to  their  respective  possessions  they  are 
strangers  in  such  a  sense  as  to  take  a  trus- 
tee's sale  by  one  to  the  other  from  out  the 
operation  of  the  rule  in  question.  Upon  the 
death  of  either  of  them  one  half  of  his  or 
her  property  descends  under  the  statute  to 
the  survivor,  and  under  the  statute  neither 
one,  without  the  other's  consent,  can,  by 
will,  devise  more  than  one  half  his  or  her 
property.  It  is  true  the  interest  of  the  one 
in  the  property  of  the  other  is  contingent 
and  uncertain,  and  dependent  on  survivor- 
ship. It  is  true  that  the  interest  of  the  one 
in  the  land  of  the  other  is  not  of  the  char- 
acter of  any  of  the  estates  known  to  the 
common  law,  but  it  nevertheless  possesses 
the  elements  of  property.  This  was  dis- 
tinctly so  ruled  in  Busenhark  v.  Busen- 
bark,  33  Kan.  572,  7  Pac.  245,  and  on  the 
strength  of  the  quality  of  property  attach- 
ing to  the  inchoate  interest  of  a  wife  in  her 
husband's  land  she  was  allowed  in  that  case 
to  maintain  an  action  to  prevent  its  fraudu- 
lent alienation.  However,  over  and  beyond 
that  property  interest  which  husband  and 
wife  have  in  each  other's  estate,  and  which 
possesses  the  element  of  pecuniary  value, 
there  is  a  larger  consideration.  It  was  well 
expressed  by  counsel  for  defendant  in  er- 
ror, who  said:  "The  affection  existing  be- 
tween husband  and  wife;  the  marital  rela- 
tion, which  in  a  sense  makes  them  one;  the 
implicit  confidence  which  each  must  have  in 
the  other;  their  natural  desire  for  each 
other's  material  prosperity;  the  relation 
which  enables  one  to  derive  and  enjoy  per- 
sonal comfort  and  pleasure  from  the  prop- 
erty of  the  other,  independent  of  the  ques- 
tion of  direct  or  indirect  ownership  in  such 
property, — are  all  so  well  recognized  in  law 
and  understood  by  all  civilized  people  that 
it  would  be  arguing  against  the  experience 
of  centuries  to  contend  that  one  would  not 
be  interested  in  the  welfare  cff  the  other, 
and  do  all  that  could  be  done  to  enhance  the 
pecuniary  interests  of  the  other.  Therefore, 
by  reason  of  the  relation,  no  guardian  could 
be  impartial  in  the  sale  to  husband  or  wife 
of  the  property  of  the  ward."  In  Tyler  v. 
Nawftorn,  128  111.  136,  4  L.  R.  A.  218,  21 
N.  E.  193,  the  supreme  court  of  Illinois, 
after  adverting  to  the  fact  that  under  the 
statutes  of  their  state  husband  and  wife  may 
contract  with  each  other,  that  the  wife  may 
own  property  separate  from  the  husband,  but 
that  each  has  contingent  interests  in  the 
other's  property  dependent  on  survivorship 
(being  in  such  respects  substantially  like 
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our  statute),  and  after  holding  that  sadh 
mutuality  of  interest  forbade  one  to  sell 
trust  property  to  the  other,  further  re- 
marked: '^There  is,  moreover,  apart  from 
this  pecuniary  interest,  an  intimacy  of  rela- 
tion and  affection  between  husband  and  wife^ 
and  of  mtitual'influenoe  of  the  one  upon  the 
other  for  their  common  welfare  and  happi- 
ness, that  is  absolutely  inconsistent  with  the 
idea  that  the  husband  can  occupy  a  disin- 
terested position  as  between  his  wife  and  a 
stranger  in  a  business  transaction.  He  may, 
by  reason  of  his  great  integrity,  be  just  in 
such  a  transaction,  but»  unless  his  marital 
relations  be  perverted,  he  cannot  feel  dis- 
interested; and  it  is  precisely  because  of 
this  feeling  of  interest  that  the  law  forbida 
that  he  shall  act  for  himself  in  a  transac- 
tion with  his  principal.  It  is  believed  to  be 
within  general  observation  and  experience 
that  he  who  will  violate  a  trust  for  his  owi^ 
pecuniary  profit  will  not  hesitate  to  do  it, 
under  like  circumstances,  for  the  pecuniary 
profit  of  his  wife.  In  our  opinion,  the  pol- 
icy of  the  law  equally  prohibits  the  wife 
of  the  agent,  as  it  does  the  agent  himself, 
from  taking  title  to  the  property  which  i» 
the  subject  of  his  agency,  without  the  knowl- 
edge and  express  consent  of  the  principal.** 
One  of  the  earliest  cases  on  the  particular 
question  was  Davoue  v.  Fanning,  2  Johns. 
Ch.  252.  In  that  case  it  appeared  that  aoi 
executor  had  sold  the  testator's  property  Uy 
a  person  to  be  held  by  him  in  trust  for  the 
executor's  wife.  Chancellor  Kent  held  that 
the  sale  could  not  stand,  because,  as  he  said,. 
"whether  a  trustee  buys  in  for  himself  or 
his  wife,  the  temptation  to  abuse  is  nearly 
the  same."  In  Dundas^s  Appeal,  64  Pa.  325, 
it  appeared  that  an  executor  had  sold  part 
of  the  testator's  estate  to  his  wife.  The 
court  said:  "We  cannot  doubt  that  a  sale 
by  a  trustee  to  his  own  wife  would  be  set 
aside  on  the  application  of  the  cestui  que^ 
trust,  not  on  the  ground  of  coverture,  but 
of  her  relationship  to  the  trustee.  Itwoulc^ 
be  evidence  of  unfairness  quite  as  much  a» 
if  the  sale  were  made  to  the  trustee  himself, 
and  falls  within  the  spirit  of  the  rule  which 
forbids  his  own  purchase."  However,  ii^ 
that  case  the  sale  was  allowed  to  stand,  be- 
cause the  court,  by  previous  order,  had  per- 
mitted the  wife  to  become  a  bidder.  The 
making  of  such  precedent  order  was  admit- 
ted to  be  within  the  authority  of  the  court, 
but  it  was  said:  "The  power  is  a  delicate 
onej  and  should  always  be  cautiously  exer- 
cised, and  the  sale  itself  watched  with  jeal- 
ousy." In  Basset t  v.  Shoemaker,  46  N.  J. 
Eq.  538,  20  Atl.  52,  it  appeared  that  an  ex- 
ecutor had  sold  to  his  wife  a  farm  of  the  tes- 
tator. It  was  held  that  the  sale  should  be 
set  aside  as  of  course,  on  the  application  of 
a  cestui  que  trust.  Among  other  things  it 
was  said:  "The  exclusion  of  the  wife  as  a 
purchaser,  where  the  husband  sells  as  a 
trustee,  is  not  so  much  for  the  reason  that 
he  may  subsequently  become  Entitled  to  some 
interest  in  her  lands  as  on  account  of  the 
unity  which  exists  between  them  in  the  mar- 
riage relation.  The  case  falls  clearly  with- 
in the  spirit  of  the  principle  which  excludee 
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the    husband    himself."    There    are    other 
cases  the  decisions  of  which  were  more  or 
less    influenced    by    the    considerations  ex- 
pressed   in    the    foregoing  quotations.     See 
Riddle  v.  Roll,  24  Ohio  St.  572;  Rome  Land 
Co.  T.  Eastman,  80  Ga.  683,  6  S.  E.  586; 
Bachelor  v.  Kerb,  58  Neb.   122,   78  N.  W. 
485.     Admit    the    separate    legal  status  of 
husband  and  wife    to    be    as    absolute  and 
clearly  differentiated  as  their  physical  lives, 
there  is  yet,  as  a  matter  of  fact,  an  identity  of 
interests  and  affections  between  them  which 
utterly  precludes  the  idea  of  a  trustee's  sale 
by  one  to  the  other  being  different  in  effect 
than  a  sale  by  the  trustee  to  himself.     To 
say  that  a  husband  acting  in  a  fiduciary 
capacity  in  effecting  a  sale  would  be  dis- 
posed, as  against  his  wife,  to  diligence  of 
effort  in  finding  someone  who  would   pay 
more  for  the  trust  estate  than  she  would, 
is  to  fiy  in  the  face  of  nature  itself,  and 
deny  the  experience  of  the  ages.    Nor  can 
-we  conceive  of  any  reason  why  it  might  be 
different  in  the  case  of  a  wife  were  she  the 
trustee  negotiating  the  sale.    To  the  rule  de- 
clared by  us  there  is  but  one  opposing  de- 
cision, so  far  as  we  are  aware.     It  is  Craw- 
ford y.   Gray,   131   Ind.  53,  30  N.  E.  885. 
The  sale  in  question  in  that  case  was  made 
at  public  auction  to  the  wife  as  the  highest 
bidder,  differing  in  that  respect  from  the 
sale  under  consideration  by  us.     The  opin- 
ion fails  to  cite  any  cases  in  its  support, 
and,  if  it  can  be  considered  as  applicable  to 
private  sales  by  trustees,  we  have  no  hesi- 
tation in  declaring  it  unsound  in  principle, 
and  opposed  to  all  the  authorities.    There 
may  be  exceptional  circumstances  justifying 
sales  by  trustees  to  their  wives  or  husbands, 
or  even  to  the  trustee  himself.     It  is  said 
that  the  sale  under  consideration  was  one 
of    the    exceptional     character.    The   wife 
owned  all  the  other  interests  in  the  land, 
and  therefore  could  effect  a  better  sale  to 
her  husband  as  a  cotenant  to  be,  than  to  a 
stranger.    The  claim    is   a    reasonable  one, 
but  for  such  cases  the  law  has  a  practice 
'which  must  be  followed.    It  is  to  apply  to 
the  court  controlling  the  sale  for  leave  to 
purchase.     That  was  ruled  in  Dundas's  Ap- 
peal, 64  Pa.  325,  and  Basaett  v.  Shoemaker, 
46  N.  J.  Eq.  538,  20  Atl.  52.     In  Michoud 
▼.  CHrod,  4  How.  503,  557,  11  L.  ed.   1076, 
1100,— one  of  the  leading  authorities  on  the 
subject  of  purchases  by  trustees  at  their  own 
sales, — ^the  Supreme    Court    of    the  United 
States,   conslUering  the  proper  practice  in 
such  eases,  ruled  that  "it  is  that,  when  a 
trustee  for  one  not  aui  juris  sees  that  it  is 
absolutely  necessary  that  the  estate  must  be 
sold,  and  he  is  ready  to  give  more  for  it 
than  anyone  else,  that  a  bill  should  be  filed, 
and  he  should  apply  to  the  court  by  motion 
to  let  him  be  a  purchaser.    This  is  the  only 
way  he  can  protect  himself.    There  are  cases 
in  which  the  court  will  permit  it." 

It  is  said,  however,  that  the  confirmation 
of  the  sale  by  the  probate  court  was  a  judi- 
cial approval  of  it,  which  put  it  in  the  cate- 
gory of  res  judicata,  and  hence  beyond  col- 
lateral attack.  The  law  in  this  state  does 
not  give  such  an  effect  to  a  mere  order  of 


sale  confirmation.  The  act  concerning 
guardians  and  wards  (Gen.  Stat.  1899,  chap. 
46,  f  18)  appropriates  as  the  rules  govern- 
ing guardians'  sales  those  prescribed  by  the 
statute  relating  to  sales  made  by  executors 
and  administrators.  This  latter  statute 
(Gen.  Stat.  1899,  chap.  37,  §  132)  reads  as 
follows :  "And  the  court,  after  having  care- 
fully examined  such  return  [the  return  of 
sale],  and  being  satisfied  that  the  aal^  h^s 
in  all  respects  been  legally  made,  shall  con- 
firm the  sale,  and  order  the  executor  or  ad- 
ministrator to  make  a  deed  to  the  purchas- 
er." The  above-quoted  statute  does  not  dif- 
fer in  any  substantial  particular  from  the 
statute  in  relation  to  the  confirmation  of 
sales  by  the  district  court  as  such  statute 
existed  prior  to  1893.  The  Civil  Code  {I 
458)  provided  that,  "if  the  court  .  .  » 
shall,  after  having  carefully  examined  the 
proceedings  of  the  officer,  be  satisfied  that 
the  sale  has,  in  all  respects,  been  made  in 
conformity  to  the  provisions  of  this  article, 
the  court  shall  direct  the  clerk  to  make  an 
entry  on  the  journal  that  the  court  is  sat- 
isfied with  the  legality  of  such  sale,  and  an 
order  that  the  officer  make  to  the  purchaser 
a  deed  for  such  lands  and  tenements."  What- 
ever may  be  the  law  in  other  states,  in  this 
one  it  is  settled  that  under  the  statute  last 
quoted  the  order  of  the  court  confirming 
tne  sale  becomes  res  judicata  as  to  irregu- 
larities only,  and  cures  nothing  of  sub- 
stance; certainly  not  imless  the  matter  of 
substance  is  exhibited  on  the  face  of  the 
sale  proceeding  itself.  This  has  been  the 
uniform  holding  since  Koehler  v.  Ball,  2 
Kan.  161,  83  Am.  Dec.  451.  In  De  Jamette 
V.  Vemer,  40  Kan.  224,  19  Pac.  666,  it  was 
ruled  that,  "where  a  sheriff's  sale  of  real 
estate  has  been  made,  and  the  owner  there- 
of moves  to  set  aside  the  sale  for  the  rea- 
son that  the  property  was  not  sold  for  two 
thirds  of  its  appraised  value,  and  for  other 
reasons,  and  the  motion  is  overruled  by  the 
coyrt,  and  the  sale  confirmed,  he  does  not 
thereby  waive  his  right  to  afterward  treat 
the  sale  as  void,  or  to  sue  the  sheriff  for  an 
injury  which  he  may  have  sustained  by  rea- 
son of  such  sale.  By  being  a  party  to  a 
motion  to  set  aside  or  confirm  a  sheriff's 
sale,  which  motion  is  decided  against  such 
party,  he  does  not  thereby  and  for  the  future 
waive  or  cure  anything  of  substance,  but 
only  irregularities." 

We  come  now  to  the  final  question,  Was 
the  sale  void  in  the  sense  that  it  was  sub- 
ject t/)  collateral  attack?  Our  judgment  is 
that  it  was,  and,  inasmuch  as  its  nullity  was 
known  to  Frazier,  the  purchaser,  no  title 
passed  to  him,  and  therefore  the  collateral 
action  will  lie.  We  do  not  understand  that 
courts,  by  their  use  of  the  term  "void,"  al- 
ways mean  that  utter  negativeness  which 
is  the  equivalent  of  nonexistence,  but  they 
more  often  mean  that  which,  relatively  to 
persons,  circumstances,  conditions,  or  forms 
of  action,  may  be  treated  as  though  it  were 
nonexistent.  In  this  latter  sense  there  is 
little  distinction  between  it  and  the  word 
"voidable."  Really,  as  often  used  in  the 
law,  there  is  an  interchangeability  of  mean- 
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ing  between  the  two  words.  This  is  well 
pointed  out  in  Etoell  v.  Dagga,  108  U.  S.  148, 
27  L.  ed.  684,  2  Sup.  Ct  Rep.  408;  Pearsoll 
y,  Chapin,  44  Pa.  9;  Kearney  v.  Vaughan,  60 
Mo.  287;  Broion  v.  Broum,  60  N.  H.  642. 
Therefore,  in  order  to  characterize  the 
guardian's  sale  and  deed  as  "void"  in  the 
sense  in  which  that  word  is  most  frequently 
used  in  the  law,  it  is  not  necessary  to  re- 
gard them  as  inexistent.  They  have  a  form 
of  existence,  and  under  certain  circumstances 
they  may  be  allowed  or  may  acquire  the  sub- 
stance of  existence.  The  plaintiff  in  this 
case  might  have  ratified  tnem  by  express 
act  or  deed.  She  might  have  estopped  her- 
self by  some  course  of  conduct  to  question 
their  validity,  or  she  might  have  allowed 
lapse  of  time  to  bar  her  right  to  recover  on 
the  score  of  their  invalidity.  But  until  by 
ratification,  estoppel,  or  limitation  she  has 
given  effect  to  them,  she  is  privileged  to 
treat  them  as  void  and  of  no  effect.  As  to 
her  they  are  void  and  of  no  effect,  because 
they  failed  to  pass  the  title  to  her  land.  In 
order  to  characterize  an  act  or  transaction 
■as  void,  it  is  not  necessary  that  it  should 
be  a  nullity  as  to  everybody,  and  for  all 
time,  and  under  all  circumstances.  If  the 
act  or  transaction  failed  to  deprive  inter- 
ested persons  of  their  rights  or  titles,  failed 
to  confer  them  on  someone  else,  the  act  of 
transaction  is  void  as  to  such  persons.  If 
the  act  or  transaction  requires  ratification, 
estoppel,  or  limitation  to  transfer  the  ris^bt 
or  title,  it  is  void  until  the  ratification  has 
been  made,  the  estopx>el  has  occurred,  or  the 
time  has  elapsed;  and  even  then  the  right 
or  title  does  not  pass  by  virtue  of  the  orig- 
inal act  or  transaction,  but  passes  by  virtue 
of  the  ratification,  or  is  founded  on  the  es- 
toppel, or  is  set  at  rest  by  the  lapse  of  time. 
The  authorities  seem  to  us  strong  and  con- 
vincing that  ejectment,  although  a  collateral 
proceeding,  will  lie  to  recover  a  title  claimed 
under  a  trustee's  sale  to  himself,  or  in  effect 
to  himself,  as  in  this  case.  In  Den  ex  dem. 
Ohert  V.  Hammel,  18  N.  J.  L.  73,  it  appeared 
that  an  administrator  had  masked  a  pur- 
chase by  himself  under  the  form  of  a  sale 
and  conveyance  to  another.  The  transaction 
was  attacked  through  ejectment  by  an  heir 
of  the  estate.  The  court  ruled  that  the  sale 
was  fraudulent  in  law,  and  therefore  void, 
and  might  be  shown  to  be  such  in  a  law 
action  without  compelling  the  heir  to  go  into 
equity.  In  McKay  v.  WilliamSf  67  Mich. 
547,  35  N.  W.  159,  it  appeared  that  an  at- 
torney in  fact  had  executed  a  deed  to  the 
land  of  his  principal,  and  on  the  same  day 
took  back  from  the  grantee  a  deed  to  him- 
self, and  a  few  weeks  thereafter  conveyed  the 
land  to  another.  It  was  held  that  the  deed 
by  the  attorney  and  the  deed  back  to  him 
were  prima  facie  fraudulent  and  void  on 
their  face,  that  they  aid  not  show  that  title 
had  passed,  that  they  impniteu  notice  to  the 
subsequent  purchaser,  and  that  title  could 
be  recovered  in  ejectment.  Many  of  the 
cases  are  reviewed  in  the  opinion.  In  Win- 
ter V.  Truax,  87  Mich.  32^.  49  N.  W.  604, 
the  same  holding  was  made  in  a  case  iden- 
tical in  all  its  facts  with  McKay  v.  Wti- 
57  L,  R.  A. 


Iiam9y  except  that  the  sale  was  made  by  s 
ffuardian,  instead  of  an  attorney  in  fact. 
Now,  in  this  case,  as  hereinbefore  shown,  the 
deed  under  which  Frazier  claimed  showed  on 
its  face  the  relationship  existing  between 
Scheel  the  guardian  and  Scheel  the  pur- 
chaser at  her  sale;  that  is,  it  contained  a 
recital  sufficient  to  charge  him  with  notice. 
This  was  sufficient. 

The  judgment  of  the  court  heloto  U  af- 
firmed, 

JohnstoB,  Smith,  Greene,  Elli%  and 
Pollock,  JJ.,   concur. 

Cnnninsliam,  J.,  dissenting: 
I  would  be  false  to  my  convictions  if  I 
failed  to  announce  my  dissent  to  the  conclu- 
sion reached  by  the  majority  of  the  court  in 
this  case.  It  is  admitted  that  the  sale  by 
the  guardian  to  her  husband  was  free  from 
actual  fraud,  so  that  the  question  presented 
is,  Can  a  sale  be  made  for  a  full  considera- 
tion, in  the  best  of  faith,  by  a  husband  or  wife 
acting  in  a  fiduciary  capacity,  to  the  consort? 
My  brethren  say  not,  and  that  such  sale  is 
not  only  voidable,  but  absolutely  void,  and 
can  be  avoided  by  anyone  in  interest  at  any 
time  without  tendering  or  paying  back  the 
consideration  received.  I  do  not  find  ground 
for  that  conclusion  in  reason  or  authority. 
I  find  no  fault  with  the  proposition  that  an 
agent  or  trustee  cannot  sell  to  himself.  Such 
a  sale  is  void;  is  no  sale;  for  one  cannot  sell 
to  himself.  The  same  person  cannot  be 
seller  and  purchaser  at  the  same  time.  But 
that  principle  finds  no  application  to  the 
facts  at  bar,  although  the  opinion  of  the 
court  seems  to  be  based  largely  upon  it. 
Nothing  is  more  strongly  fixed  in  Kansas 
law,  both  by  statutory  provision  and  judi- 
cial decision,  than  that,  so  far  as  nroperty 
rights  and  interests  are  concerned,  husband 
and  wife  are  as  distinct  as  though  they  were 
strangers.  The  statute  provides  that  a  mar- 
ried woman  may  deal  with  her  property,  real 
or  personal,  and  enter  into  any  contract  with 
relation  to  the  same,  in  the  same  manner, 
and  to  the  same  extent,  and  with  like  effect, 
as  a  married  man  may  in  relation  to  such 
property.  While  in  the  marital*  relation, 
her  property  remains  to  her  sole  and  sep- 
arate use  to  the  same  extent  as  though  she 
were  not  married.  She  may  sue,  and  is  lia- 
ble to  be  sued,  in  the  same  manner  as  if 
she  were  unmarried ;  may  carry^on  any  trade 
or  business,  perform  any  labor  or  services, 
on  her  sole  account.  The  earnings  arising 
from  such  trade,  business,  labor,  or  services 
shall  be  her  sole  and  separate  property,  and 
may  be  exclusively  used  and  invested  by  her 
in  her  own  name.  She  may  deal  with  her 
husband,  with  respect  to  her  property,  ex- 
actly as  though  she  were  a  stranger  to  him ; 
and  in  all  these  respects  our  common  every- 
day observation  gives  us  to  know  that  these 
privileges  are  frequently  exercised  by  and  be- 
tween those  occupying  the  marital  relation. 
Although  our  ancestors  feared  that  great 
calamities  might  come  were  these  things  to 
exist,  thus  far  we  see  no  indication  of  the 
heavens  falling  or  the  social  fabric  coUaps- 
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ing  because  of  them.  This  court  in  many 
cases  has  sustained  to  the  fullest  the  rights 
of  a  married  woman  in  these  respects.  What 
logic  is  there  in  the  claim  that  the  wife  may 
legally  sell  and  convey  her  own  property  to 
lier  husband  while  acting  herself,  and  at  the 
same  time  condemn  as  utterly  void  and  of 
no  force  whatever  a  like  conveyance  made 
by  her  in  the  best  of  faith,  and  for  a  full 
consideration,  when  she  is  acting  in  a  fidu- 
ciary capacity  for  another;  and  especially 
liow  out  of  harmony  with  logic  is  such  con- 
clusion when  we  couple  with  it  the  thought 
that  such  sale  has  passed  the  scrutiny  and 
received  the  commendation  and  approval  of 
a.  court  vested  with  full  jurisdiction  to  su- 
pervise and  order  such  sale?  I  am  free  to 
say,  in  my  opinion,  such  a  sale  is  perfectly 
valid,  and  is  not  even  voidable.  The  only 
case  to  which  we  are  cited  of  a  similar  na- 
ture to  the  one  at  bar  is  Crawford  v.  Gray, 
131  Ind.  53,  30  N.  E.  885,  which  was  a  case 
-where  a  wife  purchased  at  an  executor's  sale 
conducted  by  her  husband  and  another  as 
executors.  No  fraud  or  collusion  was  there 
charged,  and  it  was  there  urged,  as  here, 
that  the  wife  could  not  become  the  purchaser 
because  of  considerations  growing  out  of  her 
relation  to  the  executor.  The  court,  on 
ges  64,  65,  131  Ind.,  and  page  885,  30 
E.,  in  part  said:  "Under  the  law  of  this 
state  as  it  is  now  and  was  at  the  time  of 
this  sale  by  the  executors  and  purchase  by 
the  appellee,  the  wife  had  quite  as  distinct 
and  individual  an  existence  relating  to  her 
right  to  contract  for  and  purchase  real  estate 
and  take  title  in  her  own  name,  and  hold, 
use,  and  enjoy  the  same,  as  did  her  husband. 
She  has  the  same  right  to  invest  her  own 
money  in  the  purchase  of  real  estate  as  her 
husband,  and  regardless  of  the  will  of  her 
husband.  When  once  the  title  is  vested  in 
her,  true,  she  cannot  convey  or  encumber  the 
same  except  by  deed  in  which  her  husband 
joins;  but  there  are  no  restrictions  on  her 
right  to  purchase  and  take  title  in  herself. 
This  she  can  do  without  his  aid  or  consent, 
and  he  has  no  legal  power  to  restrain  or  pre- 
vent her  from  doing  so.  At  the  executor's 
sale  the  land  was  offered  at  public  auction. 
In  offering  the  land  for  sale  the  executors 
were  acting  under  and  in  pursuance  of  an 
order  of  court.  All  who  desired  had  the  right 
to  bid  and  become  purchasers.  The  wife  of 
one  of  the  executors  having  the  right  to  use 
her  individual  means  as  she  willed,  she  had 
the  same  right  to  bid  and  to  become  a  pur- 
chaser in  good  faith  as  did  any  other  indi- 
vidual, and  to  authorize  an  agent  to  act  for 
and  bid  the  land  off  for  her,  and  take  title 
in  her  own  name.  Before  the  purchase  the 
wife  had  no  interest  in  the  land.  The  hus- 
band was  acting  in  a  fiduciary  capacity.  It 
was  not  necessary  that  the  wife  join  him  in 
a  deed  to  pass  title.  The  title  was  not  even 
in  the  husband.  It  was  the  title  which  the 
testator  held  at  his  death  that  the  executors 
conveyed  to  the  wife.  There  is  no  fraud 
charged  upon  the  part  of  either  the  appellee 
or  the  executors,  or  any  collusion  between 
the  appellee  and  her  husband."  In  Tyler 
V.  Sanborn,  128  111.  136,  4  L.  R.  A.  218,  21 
67  L.  R.  A. 


N.  E.  193,  cited  in  the  majority  opinion,  the 
court  held  that  a  sale  like  the  one  herein 
described  was  voidable,  not  wholly  void,  to 
which  conclusion  the  Chief  Justice  and  Jus- 
tice Bailey  dissented,  and  from  this  dissent- 
ing opinion  I  quote  (pages  146,  147,  128  111., 
and  page  196,  21  N.  E.) :  "It  is  assumed  in 
the  opinion  of  the  majority  of  the  court, 
and;  I  think,  correctly,  that  no  fraud  in  fact 
is  shown,  the  decision  being  based  wholly 
upon  the  assumption  that  there  was  such 
fraud  in  law  as  must  necessarily  invalidate 
the  transaction.  I  make  no  question  as  to 
the  soundness  of  the  doctrine  that  an  agent 
employed  by  another  to  sell  his  property 
cannot,  either  directly  or  indirectly,  become 
the  purchaser,  and  that,  if  he  does  so,  his 
principal  may  interpose,  and  avoid  the  sale. 
But  that  is  not  this  case.  The  purchaser 
here  was  not  the  agent,  but  another  person, 
who  was  8ui  juris,  and  capable  of  acquiring, 
owning,  and  controlling  her  separate  prop- 
erty wholly  independent  of  any  control  or 
interference  on  the  part  of  her  husband.  The 
opinion  treats  the  purchase  by  the  wife  as 
being  the  same  in  legal  effect  as  though  made 
by  the  husband.  This  doubtless  would  be 
the  case  if  the  wife  were  still  laboring  un- 
der the  disabilities  imposed  by  the  rules  of 
the  common  law.  But  our  statute  has  so  far 
emancipated  her  from  those  disabilities  as 
to  place  her  in  all  essential  respects  in  the 
same  legal  position,  so  far  as  property 
rights  are  concerned,  as  though  she  were  a 
feme  sole.  Her  separate  estate  is  no  longer 
subject  to  either  the  rights  or  the  control 
which,  at  common  law,  resulted  to  the  hus- 
band from  the  marital  relation.  She  now 
has  the  same  control  over  her  estate  that  her 
husband  has  over  his.  She  has  the  same  le- 
gal power  to  acquire  property,  to  buy  and 
sell,  or  engage  in  business,  she  would  have 
if  she  were  unmarried.  In  respect  to  prop- 
erty rights  and  business  transaction  she  is, 
in  contemplation  of  law,  a  stranger  to  her 
husband,  and  may  act  independently  of  him, 
or  assume  a  position  adverse  to  his." 

But  perhaps  I  do  violence  to  the  argument 
contained  in  the  majority  opinion  in  assum- 
ing that  the  conclusion  reached  grows  of  ne- 
cessity out  of  the  marital  relation.  I  am  not 
sure  but  the  argument  is  that  it  grows  out 
of  the  close  personal  interests  based  upon 
this  relation,  as  that  seems  to  be  the  idea 
running  through  the  quotation  from  the 
brief  of  counsel  for  the  defendant  in  error, 
and  also  the  quotation  from  Tyler  v.  San- 
horn,  128  111.  136,  4  L.  R.  A.  218,  21  N.  E. 
193.  This  consideration  would  be  a  very 
potent  one  if  the  question  were  one  of  actual 
fraud.  The  relation  of  husband  and  wife  is, 
indeed,  or  should  be,  one  of  the  closest  and 
most  intimate  known  to  humanity;  and  it 
generally  is  so,  but  not  always.  It  is  not 
infrequent  that  the  relation  of  parent  ana 
child,  brother  and  brother,  or  even  friend 
and  friend,  is  more  intimate  and  confidential, 
especially  in  relation  to  property,  than  that 
of  husband  and  wife.  How  can  we  say,  as 
a  matter  of  law,  that  a  sale  in  the  one  case 
would  be  good,  and  in  the  other  absolutely 
void?     My  brethren,  by  this  decision,  say 
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that,  no  matter  how  adverse  the  interests'  of 
husband  and  wife  actually  are,  how  antago- 
nistic and  at  arm's  length  their  dealings  may 
be,  all  this  cannot  be  considered  when  one 
acting  as  a  trustee  comes  to  sell  the  trust 
estate  to  the  other;  that  the  sole  fact  that 
the  relation  of  husband  and  wife  exists  be- 
tween them  makes  the  transaction,  as  a  mat- 
ter of  law,  fraudulent  and  void,  which,  as 
a  matter  of  fact^  is  not  fraudulent,  but  for 
the  highest  interest  of  the  cestui  que  trust. 
Could  legal  absurdity  be  carried  farther? 
But,  granting  that  a  sale  made  by  husband 
or  wife  in  a  fiduciary  relation  to  the  consort 
is  voidable,  I  most  strenuously  insist  that 
such  sale,  having  received  the  approbation  of 
a  court  which  nad  full  jurisdiction  of  the 
parties  and  the  subject-matter,  is  not  so  ab- 
solutely void  as  to  be  disregarded  on  a  col- 
lateral attack.  It  is  granted  in  the  majority 
opinion  that  an  attack  by  an  action  in  eject- 
ment is  a  collateral  one.  In  this  case  we  find 
that  the  guardian,  duly  appointed  by  the 
probate  court,  filed  a  petition  in  all  respects 
regular  in  that  court;  received  its  proper 
legal  order  to  sell  the  minor's  interest  in 
the  real  estate  involved;  such  real  estate 
was  sold  for  a  full  consideration,  without 
any  fraud;  such  sale  was  reported  to  the 
court>  and  the  court,  after  due  considera- 
tion, presumably  knowing  all  the  facts  rel- 
ative thereto,  confirmed  such  sale,  and  di- 
rected the  issuance  and  delivery  of  a  deed 
to  the  purchaser.  In  doing  so  it  at  no  point 
exceeded  its  jurisdiction.  It,  following  the 
supreme  court  of  Indiana,  held  that  the  sale 
was  good.  Admit  in  this  it  was  wrong; 
that  it  should  have  held,  with  the  supreme 
court  of  Illinois,  that  it  was  voidable;  or 
admit,  following  this  court,  now  for  the  first 
time  in  this  country  announcing  that  such 
sale  was  void,  the  probate  court  adjudged 
that  it  was  good, — surely  this  adjudication 
was  not  void,  even  though  the  sale  was.  If 
the  court  was  wrong,  it  was  but  an  error  of 
law,  and  we  revolutionize  all  of  our  ideas 
concerning  the  inviolability  of  the  orders  and 
judgments  of  courts  of  competent  jurisdic- 
tion when  we  say  such  an  order  may  be  dis- 
regarded upon  a  collateral  attack.  The 
statute  (§  133  of  the  executor's  and  admin- 
istrator's act,  Gen.  Stat.  1901,  $  2938)  says 
of  a  deed  executed  as  was  the  one  in  this 
case,  it  shall  '^e  received  in  all  courts  as 
presumptive  evidence  that  the  executor  or 
administrator  in  all  respects  observed  the 
directions  and  complied  with  the  requisi- 
tions of  the  law,  and  shall  vest  the  title  in 
the  purchaser  in  like  manner  as  if  conveyed 
by  the  deceased  in  his  lifetime."  Is  it  pos- 
sible that  this  statute  goes  for  naught,  and 
in  a  collateral  attack  all  errors  committed 
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by  the  court  in  ordering  such  deed  may  be 
brought  to  light?  I  confess  myself  unable 
to  say  where  such  a  rule  will  lead  us.  The 
authorities  opposing  such  rule  are  so  abun- 
dant that  I  shall  not  cite  them.  Let  us  il- 
lustrate: A  p^rdian,  being  ordered  to  dis- 
pose of  a  minor's  property  for  his  suste- 
nance, education,  or  other  proper  purpose, 
makes  a  sale  to  the  husband  or  wife  for  a 
full  consideration.  The  consideration  is 
paid  and  the  sale  is  confirmed.  Everyone 
has  acted  in  the  best  of  faith^  and  in  the 
honest  belief  that  the  law  has  been  in  all 
respects  fully  complied  with.  The  money 
received  by  the  guardian  is  expended  for  the 
purposes  desired.  Some  years  thereafter  the 
ward  brings  an  action  in  ejectment.  The 
purchaser,  without  being  recompensed  in  any 
manner  for  the  money  paid  by  him,  is  whol- 
ly deprived  of  his  title, — as  it  will  be  re- 
membered that  the  court  in  this  case  holds 
that  such  a  sale  is  absolutely  void,  and,  if 
so,  no  necessity  for  a  tender  or  repaymenl. 
exists  as  a  prerequisite  for  recovery.  I  have 
searched  the  books  in  vain  to  find  warrant  or 
authority  for  such  injustice.  None  of  the 
cases  cited  in  the  majority  opinion  go  to 
that  extent.  It  is  only  where  a  trustee  sella 
to  himself — ^that  is,  where  there  is  no  sale — 
that  this  rule  obtains.  Take,  for  instance, 
the  case  of  Tyler  v.  Sanborn,  128  111.  136, 
4  L.  R.  A.  218,  21  N.  E.  193,  where  an  exec- 
utor sold  to  his  wife.  Such  sale  was  held 
to  be  voidable  only,  the  court  directing  that 
the  conveyance  should  be  canceled  upon  re- 
payment of  the  amount  received  by  the  ex- 
ecutor, with  interest  thereon.  In  the  case 
of  Davoue  v.  Fanning,  2  Johns.  Ch.  252, 
which  is  the  leading  case  in  this  country, 
where  the  executor  caused  lands  to  be  pur- 
chased for  the  benefit  of  his  wife,  such  sale 
was  ordered  to  be  set  aside  upon  condition 
that  the  consideration  money  be  repaid.  The 
same  is  true  in  the  case  of  Riddle  v.  Roll,  24 
Ohio  St.  572.  In  the  other  cases  cited  where 
sales  were  held  void  the  sale  was  made  by 
the  trustee  to  himself,  or  indirectly  in  his 
interest. 

It  is  urged  in  this  case  that  the  form  of 
the  action  is  such  that  the  setting  aside  of 
the  sale  cannot  be  conditioned  upon  an  equi- 
table adjustment  of  the  price  paid.  If  this 
is  so,  so  much  the  worse  for  the  plaintiff. 
It  was  she  who  selected  the  form  of  the  ac- 
tion. Surely,  the  defendant  ought  not  to  be 
wronged  because  she  selected  such  an  action 
as  would  not  permit  him  to  be  dealt  with 
honestly.  I  do  not  believe  the  plaintiff 
ought  to  be  permitted  to  recover  the  land 
and  retain  the  price  honestly  paid  for  it. 

Rehearing  denied. 
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Lawbence  ▼.  Nelson. 
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Agnes  NELSON,  Appt. 

(113  Iowa,  277.) 

^.  A  court  -vrill  not  inquire  Into  tbe 
vnlidlty  of  A  df-roroe  obtained  by  a  man 
since  deceased,  far  the  mere  purpose  of  sat- 
isfying a  sentiment  as  to  who  is  his  widow. 

^.  For  the  purpose  of  determining  ibe 
proper  recipient  of  n  pension  due  to 
the  widow  of  a  deceased  person,  the  court 
will  inquire  into  the  validity  of  a  divorce 
which  he  had  obtained. 

41*  Adnlt  heirs  of  n  decensed  person 
are  not  necessary  parties  to  a  proceeding  by 
his  former  wife  to  contest  the  validity  of  a 
divorce  which  he  had  obtained  from  her,  for 
the  purpose  of  establishing  her  right  to  a 
pension  as  his  widow. 

4.     "Where   the   statute   requires   plnin- 


till's  residence  in  the  county  for  one  year, 
in  good  faith,  and  not  for  the  purpose  of  ob- 
taining a  divorce,  to  give  Jurisdiction  of  a 
divorce  proceeding,  the  decree  may  be  set 
aside  after  plaintilTs  death  if  the  record 
shows  that  the  residence  was  not  in  good 
faith,  but  merely  to  obtain  the  divorce. 

(Dcemer,  J.,  dissents.) 

(February  6,  1901.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Dallas  Ck»unty 
in  favor  of  plaintiff  in  an  action  brought  to 
set  aside  a  decree  granting  a  divorce.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 
Messrs,  Shortley  A  Harpel*  for  appel- 
lant: 

In  cases  to  set  aside  divorces,  courts  pro- 


TkOTE. — Right  to  contest  the  validity  of  a  di- 
vorce decree  after  the  death  of  one  or  both  of 
the  parties. 

I.  Introduction,  683. 
II.  Attack  hy  surviving  party. 

a.  In  direct  proceeding  to  set  wide  or 

vacate  decree. 

1.  Appeal,  683. 

2.  Motion  or  petition  filed  in   the 

original  cause,  584. 
8.  Writ  of  error,  587. 
4.  New  suit,  588. 

b.  In  collateral  proceeding,  593. 
€11.  Attack  by  stranger  to  the  decree. 

a.  In  direct  proceeding,  599. 

b.  In  collateral  proceeding,  600. 

IV.  D^ath  of  one  party  pending  appeal,  603. 
V.  Conclusion,  605. 

I.  Introduction^ 

The  question  of  the  right  to  contest  the  va- 
lidity of  a  divorce  decree  after  the  death  of 
one  of  the  parties  is  one  which  has  been  little 
-discussed  In  the  text-books,  but  three  or  four 
cases  being  usually  cited,  and  one  of  those  cited 
most  frequently — that  of  Bomsta  v.  Johnson, 
38  Minn.  230,  36  N.  W.  841— being  scarcely 
more  than  a  dictum.  The  authorities  on  the 
«abject  are  not  numerous,  and  a  large  number 
of  the  cases  here  treated  do  not  pass  directly 
"Upon  the  effect  of  the  death  upon  the  right  to 
•contest  the  validity  of  the  decree,  that  point 
Tiot  being  raised  in  the  contentions  of  counsel 
iand  apparently  not  being  considered  as  of  im- 
portance; but,  since  the  courts  do  pass  upon 
•the  question  of  the  validity  of  the  divorce,  and 
the  facts  show  that  one  or  both  of  the  parties 
-were  dead,  these  cases  are  included  as  impliedly 
^sustaining  the  right  to  reopen  a  divorce  decree 
notwithstanding  the  death  of  one  or  both  of 
the  parties.  Cases  as  to  the  conclusiveness  of 
A  decree  pronouncing  a  marriage  null  and  void 
.from  the  beginning,  though  not  strictly  within 
the  scope  of  the  note,  are  also  included,  the 
principle  governing  the  right  to  contest  a  de- 
cree In  such  a  case  being  the  same  as  if  it  were 
•one  of  divorce. 

In  a  few  cases  decrees  in  suits  for  jactlta- 
"tlon  of  marriage  have  been  questioned  after 
ithe  death  of  one  of  the  parties,  but  these  have 
not  been  included,  as  the  doctrine  In  regard 
to  the  conclusiveness  of  a  decree  In  such  a 
suit  is  somewhat  different  from  that  in  regard 
to  the  conclusiveness  of  a  decree  of  divorce  or 
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annulment  of  marriage,  since.  In  pronouncing 
against  the  marriage  in  a  Jactitation  suit,  the 
court  does  not  hold  positively  that  there  is  no 
marriage,  but  only  that,  **as  far  as  yet  ap- 
pears," there  is  no  marriage.  In  speaking  of 
such  decrees.  Chief  Justice  DeGrey,  In  the  fa- 
mous case  of  the  Duchess  of  Kingston,  20  How. 
St.  Tr.  355,  in  which  the  validity  of  a  decree 
in  a  Jactitation  suit  was  attacked,  said  that 
such  a  suit  ranks  as  a  cause  of  defamation 
only,  and  not  as  a  matrimonial  cause,  except 
when  the  defendant  pleads  a  marriage;  and 
that,  even  when  a  marriage  is  pleaded,  the 
sentence  has  only  a  negative  and  qualified  ef- 
fect, viz.,  that  the  party  has  failed  in  his  proof, 
and  that  the  llbellant  is  free  from  all  matri- 
monial contract  *'as  far  as  yet  appears,'*  leav- 
ing it  open  to  new  proofs  of  the  same  marriage 
In  the  same  cause,  or  to  any  proofs  of  that  or 
any  other  marriage  in  another  cause ;  and  that. 
If  such  a  sentence  is  no  bar  to  a  new  suit  In 
the  same  court,  It  cannot  conclude  a  court  In 
which  the  decree  is  offered  in  evidence  from 
going  into  new  proofs  to  make  out  that  or  any 
other  marriage.  He  therefore  stated  that,  ad- 
mitting such  a  sentence  in  Its  fullest  extent 
and  Import,  it  only  proves  that  at  the  time  of 
the  Jactitation  suit  it  *'dld  not  yet  appear** 
that  the  parties  were  married,  and  not  that 
they  were  not  married  at  all.  None  of  these 
cases  of  attacks  on  decrees  in  Jactitation  suits, 
so  far  as  found,  passes  directly  upon  the  ef- 
fect of  the  death  of  one  of  the  parties  on  the 
right  to  contest  the  decree.  The  question  has 
usually  been  as  to  the  right  to  attack  the  de- 
cree in  the  temporal  courts. 

II.  Attack  by  surviving  party. 

a.  In  direct  proceeding  to  set  aside  or  vacate 
decree. 

1.  Appeal. 

A  bill  of  divorce  having  been  brought  by  a 
husband,  and  a  decree  rendered  In  his  favor, 
shortly  after  which  he  died  leaving  a  consid- 
erable estate,  an  appeal  by  the  defendant,  taken 
after  his  death  but  within  the  period  allowed 
by  statute  for  appeals  in  chancery,  was  held, 
in  Shafer  v.  Shafer,  30  Mich.  163,  to  be  au- 
thorised. There  was  a  motion  to  dismiss  the 
appeal  on  the  ground  that  It  was  not  author- 
ized, though  the  grounds  of  objection  are  not 
stated,  but  the  court  held  that  the  statute  reg- 
ulating chancery  appeals  was  broad  enough  to 
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oeed  with  great  caution  and  with  anxious 
care  lor  the  intervening  rights  of  strangers. 

1  Black,  Judgm.  $  320;  Pcuriah  v.  Pariah, 
9  Ohio  St.  634,  75  Am.  Dec.  483;  Burgess 
V.  Lovengood,  56  N.  C.  (2  Jones,  Eq.)  467; 
11  Enc.  PI.  &  Pr.  p.  1184. 

A  controlling  reason  why  the  court  should 
not  now  set  aside  the  decree  is  the  fact  that 
the  husband  is  dead  and  his  legal  repre- 
sentatives are  not  made  parties. 

There  is  no  property  right  whatever  in- 
volved, directly  or  indirectly.  It  is  only 
claimed  that  a  pension  from  the  United 
States  is  involved;  but  clearly  that  is  not 
derived  from  the  husband;  nor  is  it  prop- 
erty within  this  state. 

U.  S.  Rev.  Stat.  2d  ed.  1878,  8$  4702  et 
»€q. 

If  the  decree  in  controversy  is  void  for 


any  reason,  it  can  be  disregarded  by  the 
pension  department. 

Neff  y.  Beauchamp,  74  Iowa,  92,  36  N. 
W.  905. 

The  right  to  apply  for  a  pension  is  not  » 
property  right. 

Wher»  the  husband  is  dead,  and  no  prop- 
erty derived  from  or  through  him  is  af- 
fected, an  application  to  set  aside  a  decree 
of  divorce  will  not  be  granted. 

Moyer  v.  Koonte,  103  Wis.  22,  79  N. 
W.  60. 

•Mesara.  White  Sc  Cl«rk  for  appellee. 

Ladd,  J.,  delivered  the  opinion  of  the 
court: 

Each  party  to  this  record  is  a  single 
woman.  This  is  inevitable,  whatever  Uie 
character  of  the  decree  of  divorce.     If  val- 


cover  an  appeal  In  a  cause  thus  circumstanced, 
although  before  the  appeal  could  be  brought  to 
a  hearing,  or  any  further  proceedings  had  in 
the  cause,  proper  steps  must  be  taken  to  bring 
in  as  parties  the  representatives  of  the  deceased 
and  his  heirs  at  law. 

But  In  Barney  v.  Barney,  14  Iowa,  189,  it 
was  held  that  where  complainant  In  a  divorce 
suit  died  after  a  decree  In  her  favor,  but  be- 
fore the  expiration  of  the  time  allowed  for 
an  apx>eal,  the  action  ended  with  her  death, 
and  could  not  be  revived  or  continued 
against  her  representatives.  The  statute  un- 
der which  the  right  to  an  appeal  was  claimed 
provided  that  no  action  should  abate  by  the 
death,  marriage,  or  disability  of  either  party, 
if  from  the  nature  of  the  case  the  cause  of 
action  could  survive  or  continue,  and  the  court 
held  that  from  the  nature  of  the  case,  in  so  far 
as  the  proceeding  related  to  the  divorce,  the 
cause  was  ended  by  the  death  of  the  complain- 
ant, and  was  one  which  could  not  survive  or 
continue ;  that  it  could  not  be  revived  because 
there  was  nothing  to  survive,  death  Itself  hav- 
ing settled  the  question  of  separation  beyond 
all  controversy.  The  decree  also  provided  that 
the  wife  should  have  the  custody  of  the  chil- 
dren and  the  control  and  enjoyment  of  all 
rights  of  property  which  she  had  before  mar- 
riage, or  which  bad  accrued  from  her  separate 
estate,  free  from  all  Interference  or  control  of 
the  defendant;  but  the  court  held  that  that 
portion  of  the  decree  in  regard  to  the  children 
ceased  to  have  any  effect  upon  the  death  of  the 
mother,  and  that  the  husband  stood  in  the  same 
relation  towards  his  children  that  he  would 
have  occupied  had  the  decree  never  been  made ; 
and  that,  as  it  did  not  appear  from  the  record 
that  the  complainant  in  the  divorce  suit  was  pos- 
sessed of  any  property,  either  real  or  personal, 
to  which  any  right  could  survive,  the  whole 
cause  must,  under  the  statute,  abate  by  the 
death  of  the  wife,  as  there  was  nothing  to  sur- 
vive. The  court  does  not  indicate  what  would 
have  been  its  decision  If  the  wife  had  possessed 
property  In  which  the  husband,  except  for  the 
divorce,  would  have  had  an  Interest  at  her 
death. 

As  to  the  effect  of  the  death  of  one  party 
pending  appeal,  see  infra,  IV. 

2.  Motion  or  petition  filed  in  the  original  cause. 

A  decree  of  divorce  in  favor  of  a  husband 
was  set  aside  on  motion,  in  Gambe  v.  Gambe, 
22  Pa.  Co.  Ct.  23,  at  the  suit  of  the  wife,  be- 
cause of  lack  of  Jurisdiction,  although  the  pe- 
tition to  vacate  the  decree  was  filed  more  than 
thirty  years  after  the  divorce  was  granted  and 
long  after  the  husband's  death.  The  court 
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said :  **Thls  is  certainly  a  novel  proceeding  at 
this  time,  the  llbellant  having  been  dead  for 
many  years.  The  proof  adduced  In  this  rule 
clearly  shows  that  this  court  had  no  Juris- 
diction, and  therefore  ail  Its  proceedings  were 
void  ab  initio.  .  .  .  Where  there  is  no  Ju- 
risdiction there  is  no  authority  to  prononnce 
Judgment ;  consequently  a  Judgment  so  entered 
is  so  but  in  form  and  similitude,  and  has  no 
aubstauce,  force,  or  authority.'*  The  purpose 
of  the  petition  in  the  present  proceeding  was 
to  apply  for  a  widow's  pension  from  the  United 
States  government,  the  deceased  having  been 
a  soldier  in  the  Civil  War,  and  the  court  held 
that,  the  decree  of  divorce  having  been  pro- 
cured through  a  fraud  of  the  husband,  it  could 
wee  no  good  reason  why  the  petitioner  was  not 
entitled  to  have  it  declared  vacated. 

So,  in  Fidelity  Ins.  Co.'s  Appeal,  93  Pa.  242, 
it  was  held  that  a  decree  of  divorce  should  be 
vacated  for  fraud  In  obtaining  It,  although  the 
rule  to  vacate  It  was  not  filed  until  thirteen 
years  'after  the  decree  was  entered  and  until 
after  the  death  of  the  party  obtaining  it,  where 
the  defendant  In  the  divorce  suit  had  no  no- 
tice or  knowledge  of  the  divorce  having  been 
applied  for  or  obtained,  until  after  her  hus- 
band's death.  This  case  was  said  to  be  clear 
of  certain  elements  which  have  embarrassed 
the  consideration  of  others  of  a  similar  nature, 
since  here  there  was  no  subsequent  marriage, 
and  the  petitioner  offered  to  release  her  Inter- 
est in  all  property  conveyed  by  her  husband 
without  her  Joining  therein  after  the  date  of 
the  divorce.  It  was  therefore  held  that  upon 
her  filing  In  court  an  agreement  to  release  all 
grantees  of  property  conveyed  by  her  husband 
during  coverture  and  after  the  decree  of  di- 
vorce, without  her  Joining,  from  all  claims  of 
dower,  the  decree  would  be  vacated.  Counsel 
for  the  defendant  argued  that  there  was  no 
authority  for  setting  aside  a  divorce  decree 
after  so  great  a  lapse  of  time;  that  the  appli- 
cation to  set  It  aside  resolved  itself  Into  a  ques- 
tion of  distribution  of  the  deceased's  estate 
after  his  death;  and  that  it  would  be  Inequi- 
table in  such  a  litigation  to  take  from  his  beire 
and  personal  representatives  an  Inheritance 
cast  upon  them  by  law  solely  to  give  it  to  a 
woman  from  whom  he  had  been  divorced,  and 
who  had,  while  her  husband  lived,  acquiesced 
in  the  decree  for  over  twelve  years,  and  who 
did  not  present  her  petition  to  set  the  decree 
aside  until  nearly  three  months  after  his  death. 
But  the  court  found  that  the  evidence  proved 
that  the  wife  had  no  notice  of  the  divorce  pro- 
ceeding, and  no  knowledge  thereof,  until  after 
her    husband's  death.     See    the  same    case  in 
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id,  it  merely  fixes  the  plaintiff's  status  as 
such  a  few  years  earlier  than  otherwise 
was  accomplished  by  the  death  of  Henry 
Lawrence.  If  invalid,  setting  it  aside  will 
not  affect  her  status  as  an  unmarried 
woman.  And  the  court  will  not,  for  the 
mere  purpose  of  satisfying  a  sentiment,  in- 
quire which  is  the  widow  of  the  deceased. 
But,  where  some  property  right  hinges  on 
the  question,  the  past  status  of  these  par- 
ties may  become  the  subject  of  judicial  in- 
vestigation. Johnson  v.  Coleman,  23  Wis. 
452,  09  Am.  Dec.  193;  Raiolina  v.  Rawlins, 
18  Fla.  345;  Bomsta  v,  Johnson,  38  Minn. 
230,  36  N.  W.  341.  See  Webster  v.  Web- 
ster, 64  Iowa,  155,  6  N.  W.  170;  Barney  v. 
Barney,  14  Iowa,  189.  The  deceased  left 
no  property  subject  to  administration,  but 
was    a    pensioner    under    the   laws    of   the 


United  States,  and  had  established  his  right 
to  the  bounty  of  the  government  under  9} 
4692  and  4693  of  the  United  States  Revised 
Statutes,  as  we  understand.  Upon  his 
death,  as  is  conceded,  his  widow  was  enti- 
tled to  a  pension  commencing  from  that 
time.  See  f  4702,  and  act  of  Congress  ap- 
proved June  7,  1888.  This  pension,  though 
a  mere  bounty  of  the  government,  is  as  cer- 
tain as  the  right  to  property  while  the  par- 
ticular statute  authorizing  it  stands.  The 
right  to  it  depends  upon  the  status  of  these 
parties  immediately  before  the  death  of 
Henry  Lawrence.  Which  was  then  his  wifef 
Ordinarily  this  inquiry  is  solely  for  an  ap- 
propriate department  of  the  general  govern- 
ment. But  here  is  a  decree,  regular  on  its 
face,  apparently  foreclosing  investigation, — 
an  obstruction  to  the  acquirement  by  plain- 


lower  court,  reported  as  Peterson  v.  Peterson, 
6  W.  N.  C.  449. 

A  decree  of  divorce  fraudulently  obtained  by 
a  man  on  ex  parte  proceedings  was  also  va- 
cated after  his  death  on  a  rule  filed  by  the  wife. 
In  Smith  v.  Smith,  3  Phila.  489,  and  a  delay  of 
ten  months  in  making  the  motion  to  vacate  the 
decree  was  held  not  to  constitute  such  laches 
as  would  deprive  the  wife  of  her  right  to  re- 
lief. The  fact  of  the  husband's  death  is  spolsen 
of  as  making  the  case  a  somewhat  novel  one, 
and  as  presenting  questions  of  embarrassment 
requiring  of  the  court  the  exercise  of  no  ordi- 
nary caution  in  disposing  of  the  rule  to  vacate. 
The  court  also  said  that  a  sentence  more  effec- 
tive than  that  of  any  earthly  tribunal  bad  sep- 
arated the  parties,  so  that,  in  determining 
whether  the  decree  should  stand  or  fall,  they 
were  to  settle  only  the  status  of  the  surviving 
party  to  the  matrimonial  contract  with  rela- 
tion to  property  of  which  the  husband  died 
aeised,  and  which  by  his  will  was  given  to  par- 
ties other  than  the  petitioner.  The  decision 
of  the  motion  was  said  to  be  of  importance  in 
two  other  ways :  First,  because  of  the  right 
of  the  wife  to  be  allowed  to  vindicate  herself 
from  the  charge  of  wilful  and  malicious  de- 
sertion ;  and,  secondly,  because  of  the  duty 
which  the  court  owed  to  itself  to  vindicate  its 
own  integrity  and  see  that  it  was  not  made 
an  instrument  of  injustice  and  wrong.  After 
reviewing  the  facts  In  the  case,  the  court  held 
that  the  evidence  "requires  of  us,  in  Justice 
to  the  petitioner,  who  stands  convicted  by  our 
Judgment  of  a  wilful  violation  of  her  marriage 
vow,  that  the  Judgment  passed  in  her  absence, 
without  hearing,  without  knowledge  of  the  pro- 
ceedings until  their  consummation,  should  be 
opened,  and  that  the  effect  of  that  sentence 
which  declared  her  no  longer  the  wife  of  the 
libellant  should  be  removed."  This  petition 
was  filed  in  the  court  of  common  pleas,  which 
had  granted  the  divorce.  Upon  appeal  by  the 
administrator  of  the  deceased  husband's  estate 
from  this  decision  of  the  court  of  common  pleas 
to  the  supreme  court  the  order  striking  oflT  the 
decree  of  divorce  was  affirmed.  Boyd's  Appeal, 
88  Pa.  2{41.  On  this  appeal  it  was  contended 
by  counsel  that  the  court  had  no  power  to 
strike  off  the  decree  after  such  a  lapse  of  time 
(sometb'ng  like  ten  months),  and  especially  as 
the  libellant  in  the  divorce  suit  had  died  in 
the  meantime.  But  the  court  said  that  this 
objection  had  aH  Its  force, — if  indeed  it  had 
any,— on  the  basis  of  supposed  rights  acquired 
through  the  deceased,  and  held  that,  even 
though  the  rights  of  the  devisees  under  the 
will  of  the  deceased  would  be  affected  by  set- 
ting aside  the  decree,  this  was  no  reason  in  it- 
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self  against  the  act ;  that,  without  deciding  the 
rights  of  the  claimants  under  the  will,  they  ap- 
peared to  stand  in  no  better  position,  so  far 
as  the  claim  of  the  widow  was  concerned,  than 
their  testator,  if  living,  would  have  stood  after 
the  reversal  of  the  decree,  adding :  "It  can 
hardly  be  maintained  that  his  death  concluded 
her.  The  act  of  God  injures  no  one ;  but  this 
might  be  doubted  were  it  to  be  held  that  death 
sealed  up  and  sanctified  a  fraud  upon  her 
rights,  if  it  existed.  If  the  devisees  claim,  as 
they  do,  under  him,  they  must  stand  in  his 
shoes.  And  if,  by  reason  of  imposition  prac- 
tised on  the  court,  he  could  not  maintain  the 
decree,  upon  what  ground  can  they?  That  it 
might  have  been  reversed  on  appeal  no  one  can 
doubt,  for  the  time  for  taking  It  had  not 
elapsed.  His  death  could  not  have  prevented 
that.  The  result  would  have  been  precisely 
the  same,  as  far  as  his  devisees  are  concerned, 
as  it  is  In  the  present  aspect  of  the  case.  And 
.  .  .  an  appeal  was  not  the  only  mode  of 
correcting  the  error." 

But  in  Klrschner  v.  Dietrich,  110  Cal.  502, 
42  Pac.  1064,  a  motion  by  the  defendant  in  a 
divorce  suit  after  the  death  of  the  plaintiff, 
in  whose  favor  a  Judgment  had  been  entered, 
upon  notice  to  her  administrator,  to  vacate  the 
Judgment  and  allow  him  to  answer  the  com- 
plaint, upon  the  ground  that  the  summons  had 
not  been  personally  served  upon  him  and  that 
the  Judgment  was  void  and  procured  by  false 
testimony,  was  held  to  be  properly  denied,  the 
court  saying:  "The  action  was  solely  for  the 
purpose  of  procuring  a  Judgment  of  divorce  be- 
tween the  parties, — a  purely  personal  action 
which  would  not  survive  the  death  of  either 
party,  and  which,  upon  the  death  of  the  plain- 
tiff, could  not  be  further  prosecuted  or  de- 
fended, whether  her  death  was  before  or  after 
Judgment.  If  she  had  died  prior  to  the  entry 
of  Judgment,  there  could  have  been  no  Judg- 
ment in  the  case,  and  her  death  subsequent  to 
the  entry  of  Judgment  deprived  the  court  of 
all  power  to  review  its  action  and  determine 
her  right  to  a  divorce.  The  action  having 
been  brought  to  change  the  personal  status  of 
the  plaintiff  in  her  relations  toward  the  defend- 
ant, It  is  evident  that  upon  the  termination  of 
her  life  there  was  no  personal  status  which  a 
Judgment  could  change."  The  motion  to  va- 
cate the  Judgment  was  made  under  a  provision 
of  the  Code  authorizing  the  court  to  allow  a 
defendant,  in  case  he  had  not  been  personally 
served  with  the  summons,  to  answer  to  the 
merits  of  the  original  action  within  a  year 
after  the  rendition  of  Judgment  therein ;  but 
this  section  was  held  to  have  had  no  applica- 
tion to  a  case  in  which,  by  the  death  of  the 
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tiff  of  property  rightly  belonging  to  her. 
The  source  of  the  property  can  be  given  lit- 
tle weight  in  detenftining  whether,  it  fur- 
nishes a  proper  basis  for  the  investigation 
of  her  past  status.  What  difference  can  it 
make  whether  this  be  decided  to  enable  a 
person  to  obtain  property  through  the  pro- 
bate court  or  the  commissioner  of  pensions  ? 
None  save  that  in  the  one  case  title  thereto 
is  settled,  and  in  the  other  the  right  to  its 
immediate  acquirement.  The  case  differs 
from  that  of  Moyer  v.  Koontz,  103  Wis.  22, 
70  N.  W.  50,  in  that  both  parties  submit  to 
the  jurisdiction  of  the  court.  As  the  heirs 
were  not  interested  in  the  result,  all  being 
adults,  tney  were  not  necessary  parties.  We 
conclude  that  the  property  interest  is  suf- 
ficiently certain  to  warrant  inquiry  into  the 
validity  of  the  decree,  and  the  determina- 
tion of  plaintiff's  status  as  widow  of  the  de- 
ceased. 


2.  The  decree  attacked  waB  entered  ia 
the  district  court  of  Dallas  cdunty  July  25, 
1893.  The  ground  alleged  was  desertion  io 
1855,  and  service  was  had  by  publication. 
That  the  plaintiff  therein,  Henry  Lawrence, 
had  lived  in  that  county  during  the  year 
previous,  cannot  be  questioned.  But  the 
statute  exacts  more.  This  must  apnear  to 
have  ''been  in  good  faith,  and  not  for  the 
purpose  of  obtaining  a  divorce."     Code,   S 

3172.  Unless  this,  preliminary  to  hearing 
on  the  merits,  was  fully  established,  the  ac- 
tion   should    have    been    dismissed.     Id.,    § 

3173.  The  record  has  convinced  us  that 
residence'  was  for  the  sole  purpose  of  ob- 
taining this  decree,  and  not  with  a  view  of 
remaining  in  the  state.  He  was  started  in 
this  direction  by  a  prosecution  b^;un  by 
the  plaintiff  in  Jefferson  county,  Indiana, 
in  January,  1892,  from  which  he  fled,  but 
appears   to   have   tarried   in   Chicago   long 


plaintiff,  the  action  had  abated  and  all  oppor- 
tunity of  controverting  its  merits  had  t>een  re- 
moved. It  wfiB  also  held  that  the  effect  of  the 
plaintiff's  death  upon  the  action  was  not 
•changed  by  reason  of  the  question  of  property, 
which  was  suggested  by  the  husband,  the  court 
aaying  that  the  complaint  and  Judgment  were 
silent  upon  the  subject  of  property,  and  that, 
although  there  was  an  allegation  in  reference 
thereto  In  the  answer  which  the  husband  pro- 
posed to  Ille,  this  did  not  prevent  the  abatement 
of  the  action;  that  the  primary  and  substan- 
tive subject  of  litigation  in  a  suit  for  divorce 
is  the  personal  relation  of  the  parties,  and  their 
rights  as  to  the  community  property  are  but  in- 
cidental thereto ;  that  if,  before  a  decision  upon 
that  question  Is  made,  one  of  the  parties  dies, 
the  action  cannot  be  continued  for  the  purpose 
of  determining  property  rights;  and  that.  If 
there  was  originally  no  issue  upon  the  subject, 
the  action  cannot  be  revived  in  case  of  death 
after  Judgment  for  the  purpose  of  having  this 
question  adjudicated.  The  court  does  not  in- 
timate what  would  have  been  its  decision  upon 
the  husband's  right  to  have  the  Judgment  va- 
cated and  be  permitted  to  defend,  if  there 
had  been  a  question  of  property  Involved  in  the 
original  suit. 

A  motion  to  set  aside  a  Judgment  of  divorce 
In  favor  of  one  since  deceased,  on  notice  simply 
to  the  administrator  of  his  estate,  because  of 
fraud  and  irragularlty  in  the  divorce  proceed- 
ings, was  also  denied  in  Watson  v.  Watson,  1 
Hun,  267,  47  How.  Pr.  240.  It  was,  however, 
said  that,  if  the  facts  stated  In  the  moving  pa- 
pers as  to  the  fraud  and  irregularity  were  true, 
there  certainly  should  be  some  relief  for  the 
wife,  but  that  the  question  was  whether  that 
relief  could  be  obtained  on  motion  and  on  no- 
tice simply  to  the  administrator  of  the  estate, 
and  the  conclusion  was  that  it  could  not,  since 
the  administrator  bad  no  power  to  consent  to 
setting  aside  the  Judgment,  nor  any  control  or 
authority  over  it,  nor  any  legal  interest  in  it 
whatever.  The  court  said  that  it  seemed  that 
the  only  mode  in  which  the  relief  sought  could 
properly  be  obtained  was  by  an  action  In  the 
nature  of  a  bill  of  revivor,  bringing  before  the 
court  all  the  heirs  at  law  and  other  persons  in- 
terested in  the  real  estate  left  by  the  decedent, 
and  such  persons  as  might  have  taken  convey- 
ance thereof  subsequent  to  the  decree,  as  well 
as  his  representatives. 

Upon  the  authority  of  this  case,  a  motion  to 
set  aside  a  Judgment  of  divorce,  made  more 
than  a  year  after  the  death  of  the  successful 
party  In  the  divorce  suit,  was  denied  In  Qroh 
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V.  Groh,  85  Misc.  354,  71  N.  Y.  Supp.  985. 
without  costs  and  without  prejudice,  on  the 
ground  that  a  motion  was  not  the  proper 
method  of  procedure;  that  a  separate  action 
should  have  been  brought  against  all  the  heirs 
and  other  persons  interested  in  the  real  estate 
left  by  the  deceased,  and  such  persons  as  might 
have  taken  conveyance  thereof  subsequent  to 
the  decree  of  divorce,  as  well  as  the  represen- 
tatives of  the  deceased. 

And  a  defendant  In  a  divorce  suit,  who,  after 
the  death  of  the  other  party,  flies  a  petition  to 
have  the  decree  set  aside  on  the  ground  of 
fraud,  is  held.  In  Zoellner  v.  Zoeliner.  46  Mich. 
511,  9  N.  W.  831,  to  obtain  by  such  a  proceed- 
ing no  standing  In  court  to  attack  the  decree, 
her  only  course,  if  the  decree  is  assailable  at 
all  by  her,  being  to  proceed  by  a  new  suit  with 
the  proper  parties  representing  the  property  in- 
terests liable  to  be  affected ;  the  court  saying 
that  this  application  was  not  such  n  suit,  but 
a  petition  in  the  divorce  case.  The  court, 
however,  went  further,  and  stated  that,  waiv- 
ing all  objections  based  on  the  manner  in  which 
the  relief  sought  was  applied  for.  It  was  of 
opinion  that  the  petition  must  be  dismissed  be- 
cause of  laches.  The  petitioner,  though  hav- 
ing knowledge  of  the  divorce  decree  shortly 
after  it  was  rendered,  and  the  defects  in  the 
proceedings  which  were  set  up  in  this  case  be- 
ing open  to  detection  by  the  least  attention  to 
facts  which  must  have  been  obvious  to  her. 
Look  no  steps  to  have  the  decree  set  aside  un- 
til more  than  eight  years  after  it  was  ren- 
dered, during  which  time  her  hui*'  ^d  had  re- 
married, and  until  nearly  a  year  after  his 
death.  The  court  said  that  the  sole  motive 
in  assailing  the  decree  was  to  get,  through  a 
kind  of  post  mortem  adjudication,  a  share  of 
the  property  left  by  the  deceased;  that  the  pe- 
titioner did  not  attack  the  proceedings  during 
his  lifetime,  when,  if  successful,  the  result 
would  have  been  a  revival  of  the  marriage 
state,  but  designedly  waited  until,  in  conse- 
quence of  his  death,  the  property  Interests 
might  be  pursued  without  the  risk  of  any  res- 
toration of  conjugal  connection. 

This  case  being  dismissed  because  of  a  mis- 
take in  the  procedure,  the  subsequent  remarks 
of  the  court  are  hardly  more  than  dicta,  but 
they  are  cited  and  approved  in  Roberts  v.  Rol>- 
erts,  19  R.  I.  349,  83  Atl.  872,  In  which,  a  di- 
vorce having  been  granted  to  a  wife  after  due 
service  of  process  upon  her  husband,  who  failed 
to  appear,  a  petition  filed  In  the  cause  after 
her  death,  seeking  to  set  aside  the  decree  and 
reinstate  the  case  on  the  docket  because  of  al- 
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•enough  to  file  a  petition  for  a  divorce,  in 
which  he  falsely  asserted  a  residence  of  twoi 
vears  in  Illinois.  While  in  Dallas  county 
he  acquired  no  property,  save  that  essential 
to  following  his  trade  as  painter,  and  went 
under  an  assumed  name  until  the  decree 
waa  entered,  precisely  one  year  from  the 
month  he  arrived.  Shortly  afterwards,  in 
October,  he  married  defendant,  with  whom 
he  had  lived  since  1861,  and  finally  left  the 
state  in  March  of  the  following  year  for  the 
'County  of  Jefferson,  Indiana,  from  whence 
he  came,  and  there  resided  until  death. 
And  the  evidence  shows,  without  dispute, 
that  he  deserted  plaintiff,  rather  than  she 
him,  as  alleged  in  the  petition;  that  dur- 
ing the  period  of  their  cohabitation  he  was 
^11  ty  of  excessive  cruelty,  and  wilfully  and 
without  fault  on  her  part  left  her  penniless, 
with  six  small  children  to  care  for  and 
maintain.  Not  until  thirty  years  had 
passed,    and    only    when    pursued    by    her 


whom  he  had  so  wronged,  did  he  undertake 
to  profiUT^  a  'decree  by  i^hich  to  shield  him- 
self from  punishment;  and  then  in  a  state 
distant  from  his  residence,  on  substituted 
service,  and  living  in  the  concealment  of  an 
assumed  name.  As  he  was  not  a  bona  fide 
resident  of  Iowa  at  any  time,  the  decree  is 
of  no  validity.  Hinds  v.  Hinds,  1  Iowa,  36; 
Whitcomh  v.  Whitcomh,  46  Iowa,  437 ;  Dun- 
ham V.  Dunham,  162  111.  589.  35  L.  R.  A.  70, 
44  N.  K  841;  Waikins  v.  Watkins,  125  Ind. 
163,  25  N.  E.  175. 

3.  It  is  quite  immaterial  whether  de- 
fendant at  the  time  of  her  marriage  knew 
of  the  relation  between  plaintiff  and  de- 
ceased. Rush  V.  Rush,  46  Iowa,  648,  26 
Am.  Rep.  179;  Allen  v.  Maclellan,  12  Pa. 
328,  51  Am.  Dec  608. 

Affirmed. 

Deemer,  J.,  dissents. 


leged  fraud  practised  on  the  court  in  that  the 
•charges  In  the  divorce  petition  and  the  testi- 
mony in  support  of  them  were  false,  was  dis- 
missed on  the  ground  that,  if  the  charges  were 
false,  the  petitioner  must  have  known  of  their 
falsity  before  the  decree  was  granted,  and 
should  either  have  employed  counsel  to  appear 
tor  him  and  suggest  their  falsity,  or  have  noti- 
fied the  court  himself  that  they  were  false. 
The  court  said:  "We  should  have  regarded 
the  petition  with  more  favor  if  the  respondent's 
eolicltude  for  the  court  and  the  interests  of  the 
public  had  prompted  him  to  move  In  the  matter 
before  the  death  of  Mrs.  Roberts.  We  cannot 
resist  the  feeling  that  the  respondent  Is  more 
eolldtous  to  obtain  the  $7,000  left  by  the  de- 
ceased than  to  protect  the  court  from  imposi- 
tion and  uphold  the  Interests  of  justice.**  It 
was  farther  held  that,  even  if  the  petition  had 
been,  filed  In  the  lifetime  of  Mrs.  Roberts,  no 
eufBdent  ground  was  stated  for  granting  a  new 
trial. 

Ukewise,  a  petition  to  open  and  vacate  a  de- 
cree of  divorce  on  the  ground  of  fraud  in  ob- 
taining it  because  the  petitioner  was  never 
served  with  notice,  filed  In  the  original  cause 
•eventeen  years  after  the  divorce  was  granted 
and  after  the  death  of  the  successful  party,  was 
dismissed  In  Potts  v.  Potts,  10  W.  N.  C.  102, 
where  it  appeared  that  the  petitioner  had 
«eased  to  live  with  her  husband  a  year  before 
the  divorce  was  obtained,  and  had  later  mar- 
ried another  man ;  and  where,  although  she 
averred  that  she  had  no  notice  of  the  decree 
until  a  short  time  before  presenting  the  pres- 
ent petition,  the  evidence  showed  that  she  knew 
of  it  eleven  years  before  the  petition  was  filed. 
The  entire  opinion  of  the  court  was  as  follows : 
"Whether  or  not  the  petitioner  was  really  ig- 
norant of  the  decree  when  it  was  made,  she 
certainly  knew  of  it  eleven  years  before  she 
made  this  application,  and  during  that  time 
she  had  ^married'  another  man.  She  comes 
here  now,  not  for  redress  against  a  fraud,  but 
with  an  Impudent  claim  for  a  share  of  the  dead 
man's  property.*' 

8.  Writ  of  error. 

In  Wren  v.  Moss,  7  111.  72,  the  plaintiff  In 
a  divorce  suit  having  died  after  a  decree  in 
his  favor,  a  writ  of  error  was  issued,  on  the 
petition  of  the  divorced  wife,  at  a  subsequent 
term  of  court,  making  defendants  the  husband's 
administrator,  the  legatees  under  his  will,  and 
parties  to  whom  In  his  lifetime  he  had  trans- 
ferred property  la  which  the  wife  had  not  re- 
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linquished  her  dower.  The  wife  asked  a  rule 
upon  the  defendants  to  Join  In  error,  which  was 
resisted  on  the  ground  that  no  writ  of  error 
would  lie  in  such  a  case  because  by  the  death 
of  the  husband  the  suit  abated  as  to  the  sub- 
ject-matter, and,  if  reversed,  could  not  be  re- 
tried; and  also  because  error  would  not  lis 
against  persons  who  were  Interested  only  in 
the  consequences  of  a  suit,  and  who  had  no 
interest  in  the  subject-matter.  But  the  court 
said  that  the  wife  complained  that  she  had 
been  Injured  by  an  erroneous  decree,  and  that, 
If  80,  she  ought  to  find  a  remedy,  and  If  she 
could  uot  bring  error  she  was  remediless,  since, 
under  the  practice,  an  appeal  would  not  lie  in 
such  a  case;  and  that,  although  by  the  hus- 
band's death  the  parties  were  divorced  and  no 
further  proceedings  could  be  had,  yet  the  mode 
of  effecting  the  same  object  by  a  decree,  if  er- 
roneous, would  unjustly  deprive  the  wife  of 
all  right  of  dower  or  Interest  in  the  personalty. 
It  was  also  held  that  the  defendants  were  prop- 
erly made  parties,  since,  although  none  of 
them  could  have  an  Interest  in  the  subject- 
matter  of  the  divorce  suit,  they  all  had  an  in- 
terest In  the  effects,  and  consequently  in  the 
reversal,'  of  the  decree.  It  was  therefore  or- 
dered that  such  a  writ  of  error  should  be 
framed  as  would  secure  the  Interest  of  all  who 
might  be  affected  by  It,  and  the  motion  for  rule 
to  join  in  error  was  allowed.  One  judge  dis- 
sents from  this  opinion  on  the  ground  that  the 
decree  of  divorce  was  complete  In  the  court  be- 
low before  the  death  of  the  husband ;  that  there 
was  nothing  decreed  but  the  divorce  of  the  par- 
ties from  the  banns  of  matrimony,  and  -that 
this  was  a  matter  purely  personal  to  the  par- 
ties, and  no  right  survived  to  the  representa- 
tives of  the  deceased  in  respect  to  the  subject- 
matter  of  the  decree,  saying :  "I  have  not  been 
able  to  find  an  adjudged  case  where  a  writ  of 
error  has  been  allowed  in  a  case  like  this.  A 
writ  of  error  Is  regarded  as  of  the  nature  of 
the  commencement  of  a  new  suit,  and  not,  like 
an  appeal,  the  continuance  of  the  suit  already 
commenced  and  prosecuted  to  judgment  in  the 
court  below.  The  sole  question  to  be  litigated 
here  relates  exclusively  to  the  correctness,  or 
otherwise,  of  the  decree  granting  the  divorce, 
although  the  rights  of  others  not  parties  to  the 
original  suit  may  be  seriously  affected.  Inju- 
riously or  beneficially,  according  to  the  deci- 
sion of  this  court  u^n  the  writ  of  error. 
Ought  the  respondent,  therefore,  to  be  per- 
mitted to  reverse  this  decree  after  the  death  of 
the  complainant  by  prosecuting  a  writ  of  sr- 
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ror  to  this  court  under  the  circumstances?  I 
think  not." 

This  case  Is  cited  by  the  court  In  Danforth 
T.  Danforth,  111  111.  236,  in  which  it  is  said, 
In  answer  to  the  contention  that  the  death  of 
either  party  In  a  suit  for  divorce  puts  an  end 
to  all  further  proceedings,  that  while  both  par- 
ties live  a  writ  of  error  lies  to  reverse  an  er- 
roneous decree  of  divorce,  the  effect  of  which 
is  to  restore  both  parties  to  their  former  status 
of  husband  and  wife  In  law,  and  that,  after  the 
death  of  one,  it  ought  to  He  in  favor  of  the 
other  party,  not  for  the  same  purpose,  but  to 
restore  the  survivor  to  his  or  her  rights  of 
property  devested  erroneously  by  the  decree. 
This,  however,  was  not  a  case  of  writ  of  er- 
ror, but  an  appeal  from  an  order  refusing  to 
set  aside  on  motion  a  decree  of  divorce  ren- 
dered against  a  woman  upon  ea  parte  hearing, 
and  to  permit  her  to  defend  the  suit,  pending 
which  appeal  the  husband  died.  For  a  fuller 
statement  of  the  case  see  infra,  IV. 

And  a  motion  to  dismiss  a  writ  of  error, 
sued  out  by  a  woman  after  the  death  of  her 
husband  to  reverse  a  decree  of  divorce  obtained 
by  him  against  her,  was  denied  in  Israel  v.  Ar- 
thur, 6  Colo.  85,  against  the  c(mtention  that 
s  writ  of  error  would  not  lie  in  a  case  of  this 
nature;  that,  inasmuch  as  the  decree  of  the 
court  below  concerned  only  the  marriage  rela- 
tions of  the  parties  thereto,  after  the  husband's 
death  there  was  no  one  who  could  represent 
him  In  this  relation ;  and  that,  if  the  decree 
were  adjudged  erroneous,  the  lower  court  would 
be  without  jurisdiction  to  retry  the  cause,  for 
the  reason  that  the  bonds  of  matrimony  had 
been  dissolved  by  death,  and  the  marriage  re- 
lation no  longer  existed  between  the  parties. 
The  court  said:  "If  a  decree  of  divorce  af- 
fected the  marriage  relation  only,  there  would 
be  great  force  In  the  argument;  but  when  It 
is  considered  that  the  decree  in  this  case,  as  in 
other  cases,  affects  the  property  rights  of  the 
parties  as  well  as  their  marital  rights.  It  would 
seem  that  the  same  reasons  exist  for  deter- 
mining its  validity  as  In  civil  cases  generally, 
notwithstanding  the  death  of  one  of  the  par* 
ties,  and  regardless  of  the  fact  that  the  pri- 
mary relief  sought  by  the  bill  and  afforded  by 
the  decree  has  been  confirmed  by  death."  The 
court  also  said  that  the  authorities  agree  that 
a  decree  of  divorce  may  be  reviewed,  even  after 
the  death  of  one  of  the  parties,  differing  only 
as  to  the  mode  of  review,  and,  after  discussing 
some  of  the  authorities,  held  that  a  writ  of 
error  was  a  proper  manner  in  which  to  review 
such  a  decree,  the  Colorado  Constitution  pro- 
viding that  writs  of  error  shall  He  from  the 
supreme  court  to  every  final  judgment  of  the 
county  court.  In  this  case  only  the  adminis- 
trator of  the  deceased  had  been  summoned  as 
defendant,  and  it  was  held  that  the  heirs  at 
law  should  also  have  been  made  parties;  but 
this  failure  to  bring  In  the  heirs  was  held  no 
ground  for  dismissing  the  writ  of  error,  since 
the  defect  could  be  remedied  in  another  way. 

On  final  hearing  of  this  case  (Israel  v.  Ar- 
thur, 7  Colo.  12,  1  Pac.  442)  the  court  reversed 
the  decree  of  divorce  In  a  brief  opinion,  refer- 
ring to  the  decision  on  the  motion  to  dismiss 
the  writ  of  error  as  follows:  "This  court  has 
held  that  the  decease  of  the  husband  after  a 
decree  of  divorce  is  granted,  and  before  pro- 
ceedings In  error  thereon  are  Instituted,  does 
not  operate  to  prevent  a  review  and  reversal 
of  the  decree.  That  when  property  rights  are 
involved,  as  in  this  case,  the  same  reason  ex- 
ists for  determining  Its  validity  as  in  civil 
cases  generally,"  citing  the  former  decision. 

4.  VCMD  $uii. 
One  of  the  oldest  cases  on  this  question  la 
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the  courts  of  the  United  States  is  that  of 
Owens  V.  Sims,  3  Coldw.  544,  decided  in  1866, 
in  which  a  decree  of  divorce  against  a  wife  was 
set  aside  on  her  petition  denying  the  allega- 
tions of  the  divorce  bill  and  alleging  that  she 
was  not  served  with  process  and  liad  no  notice 
of  the  existence  of  the  divorce  proceedings,  and 
the  wife  was  given  permission  to  make  defense 
against  the  bill.  Immediately  after  this  or- 
der was  entered  the  petitioner  suggested  the 
death  of  her  husband,  and  thereupon  the  hus- 
band's heirs  and  devisees  moved  the  court  to- 
revlve  the  cause  In  their  names,  which  was  re- 
fused and  an  appeal  prosecuted  by  them.  The 
court,  on  appeal,  sustained  the  action  of  the 
lower-court  judge  in  refusing  to  revive  the 
cause,  on  the  ground  that  it  had  abated  by  the 
death  of  the  husband,  but  held  that  he  erred 
In  opening  the  decree  and  permitting  the  wlfe- 
to  defend,  saying:  "The  circuit  judge  admit- 
ted the  defendant  after  final  decree  and  the 
death  of  the  complainant  to  appear  and  defend. 
Defend  what?  Surely  not  a  suit  for  a  divorce^ 
for  that  had  abated  and  passed  beyond  the  lim- 
its of  revivor.  The  circuit  judge  so  decided, 
and  we  think  correctly;  and  yet,  on  the  e» 
parte  statement  of  the  defendant,  he  set  aside 
the  decree  dissolving  the  bonds  of  matrimony 
solemnly  pronounced  upon  the  evidence,  .  .  . 
and  admitted  the  wife  to  appear  and  defend  in 
a  case  not  In  existence,  nor  which  could  by  re- 
vivor be  brought  to  life  again."  It  is  not  clear 
whether  the  circuit-court  judge  knew  of  the 
death  of  the  husband  when  he  set  aside  the  de- 
cree and  gave  permission  to  defend.  The  lan- 
guage of  the  upper  court  would  indicate  that 
he  did,  but  the  facts  as  stated  seem  rather  to- 
show  a  shrewd  attempt  on  the  part  of  the  wife 
to  have  the  decree  set  aside  and  permission 
given  to  defend  without  Informing  the  court  of 
the  death  of  her  husband,  and  then,  by  sug- 
gesting his  death,  prevent  any  further  proceed- 
ings In  the  cause.  As  the  opinion  in  the  up- 
per court  states  that  by  the  positive  declara- 
tion of  the  statute  the  only  method  for  review- 
ing a  decree  of  divorce  is  by  appeal,  and  as  the 
time  for  taking  an  appeal  had  expired.  It  would 
seem  that,  even  If  the  husband  had  been  alive,, 
the  application  to  set  aside  the  decree  must 
have  been  dismissed.  Nevertheless  the  court 
expressly  states  that  by  the  death  of  the  hus- 
band the  suit  had  abated  and  passed  beyond  the 
limits  of  revivor.  The  application  to  set  aside 
a  decree  of  divorce  after  the  death  of  one  of 
the  parties  Is  spoken  of  as  a  peculiar  one,  and 
the  court  says:  "From  the  total  absence  of 
authorities  produced  In  argument  to  sustain 
it,  we  take  It  as  prima  facie,  at  least,  that  It  Is 
as  unique  as  it  is  peculiar."  The  application, 
however,  was  not  without  precedent,  since  in 
the  case  of  Wren  v.  Moss,  7  111.  72  {9upra,  III. 
a,  8),  decided  In  1845,  It  Is  held  that  a  divorce 
may  be  set  aside  on  writ  of  error  after  the 
death  of  the  successful  party. 

A  frequently  cited  case  is  that  of  Johnson  v. 
Coleman,  28  Wis.  452,  90  Am.  Dec.  193,  In 
which  a  judgment  of  divorce  in  favor  of  a  hus- 
band was  annulled  after  his  death  at  the  suit 
of  the  wife,  who  claimed  an  Interest  as  widow 
In  his  estate,  where  It  was  shown  that  gross 
fraud  was  practised  upon  the  court  In  obtaining 
the  decree.  But  it  is  stated  that  It  is  doubt- 
ful whether  the  court  would  take  jurisdiction 
and  annul  the  judgment  of  divorce,  the  hus- 
band being  dead,  unless  It  appeared  that  he  left 
property  in  which  the  plaintiff  might  possibly 
have  some  interest.  It  was  also  held  that 
equitable  relief  against  the  decree  would  not 
be  denied  simply  because  it  might  have  been 
set  aside  on  motion  on  the  ground  of  a  want 
of  jurisdiction,  the  court  saying  that  there  Is 
no  substantial  objection  to  the  practice  of  la- 
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«CltiitIiis  a  fftflt  In  equity  to  hare  vacated  a 
▼old  decree  of  divorce,  and  that  It  seems  quite 
jkB  suitable  a  method  to  review  the  questions 
involved  and  to  adjudicate  upon  the  rights  of 
the  parties  as  would  be  afforded  by  motion. 
There  was  also  an  objection  that  the  Joinder 
•of  the  administrator  of  the  deceased  husband 
with  the  heirs  at  law  was  improper,  but  this 
•objection  was  held  untenable,  it  being  said  that, 
if  the  Judgment  were  permitted  to  stand,  there 
might  arise  a  question  whether  the  wife  would 
be  entitled  to  dower  in  the  husband's  real  es- 
tate, and  to  such  a  portion  of  the  personal 
propei-ty  as  the  law  would  otherwise  allow  her, 
■and  that,  as  the  administrators  had  a  right 
to  the  possession  of  all  the  real  and  personal 
estate  of  the  deceased  until  the  estate  should 
be  settled,  they  were  directly  Interested  in  the 
<ltte6tion  whether  the  wife  had  any  rights 
tberein,  and  so  would  seem  to  l>e  proper  parties 
to  this  suit,  which  necessarily  involved  that 
<lue8tion;  and  that  the  Interest  of  the  heir  In 
the  same  question  was  quite  aa  obvious  and  di- 
rect, since,  if  the  Judgment  should  be  declared 
▼old  and  of  no  effect,  it  would  open  the  door 
/or  the  widow  to  come  in  and  claim  her  share 
of  the  estate,  and  the  heir  would  thus  be  de- 
prived of  a  portion  of  the  Inheritance;  and 
that  therefore  he  had  a  common  interest  with 
the  administrators  in  defeating  the  wife's 
petition. 

Likewise,  Bomsta  v.  Johnson,  38  Minn.  230, 
■36  N.  W.  341,  is  universally  cited  as  sustain- 
ing the  right  to  set  aside  a  decree  of  divorce 
obtained  by  fraud  notwithstanding  the  death 
of  the  one  in  whose  favor  the  divorce  was 
granted.  But  this  is  of  doubtful  authority, 
aince  the  case  was  dismissed  on  other  grounds, 
and  the  decision  of  this  question  was  not  nec- 
<ossarlly  involved.  In  this  case  the  husband, 
after  obtaining  the  divorce,  had  married  again 
and  at  least  one  child  had  been  born  of  the  mar- 
riage, but  the  court  said  that  the  weight  of 
authority  upholds  the  right  to  vacate  and  set 
aside  a  decree  of  divorce  obtained  through 
fraud,  even  where  there  has  been  a  subsequent 
marriage  and  the  birth  of  issue,  and  that  the 
Kleath  of  one  of  the  parties  is  no  bar  to  the  ac- 
tion :  adding  that  the  statute  under  which  the 
action  was  brought  imposed  no  restrictions, 
giving  in  plain  words  the  right  to  bring  such 
an  action  within  three  years  after  discovering 
the  fraud,  and  that  the  right  thus  conferred 
did  not  terminate  with  the  life  of  the  wrong- 
doer, but  might  thereafter  be  pursued  in  the 
manner  pointed  out  by  the  statute,  and  that 
courts  of  equity  would  also  exercise  Jurisdic- 
tion in  such  cases  where  the  remedy  at  law  is 
not  plain,  adequate,  and  complete.  A  demur- 
rer to  the  complaint  in  this  case  on  the  ground 
that  it  failed  to  state  a  cause  of  action  was 
austained  in  the  lower  court  because  of  a  de- 
fect in  the  pleadings,  and  this  holding  was  ap- 
proved by  the  court  on  appeal.  But  the  lower 
-court  not  only  sustained  the  demurrer,  but  di- 
rected that  deiendants  have  Judgment,  and  that 
plaintiff  take  nothing  by  this  action;  and  it 
appears  that  counsel  for  defendants  had  argued 
at  length  that  plaintiff's  right  of  action  ended 
upon  the  decease  of  her  husband.  Therefore, 
the  court  on  appeal  said  that,  since  they  were 
not  advised  of  the  reason  which  actuated  the 
•court  below  in  thus,  in  effect,  ordering  Judg- 
ment of  dismissal ;  and  as  it  might  have  been 
a  conviction  that  an  action  of  this  kind  could 
not,  in  any  event,  l>e  successfully  maintained, 
— they  deemed  it  Judicious,  in  view  of  the  Im- 
tM>rtance  of  the  questions  suggested  by  the 
case,  and  the  fact  that  the  trial  court  might 
yet  have  to  determine  the  merits  of  the  con 
troversy,  to  discuss  somewhat  In  detail  the  law 
relative  to  the  effect  and  stability — in  the  ab- 
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sence  of  positive  legislation  upon  the  point — 
of  a  Judgment  dissolving  the  marriage  con- 
tract, with  the  conclusion  stated  above. 
Though  this  ruling  of  the  court  was  not  neces- 
sary to  the  decision  of  the  case,  the  complaint 
being  subject  to  demurrer,  nevertheless,  since 
the  question  appears  to  have  been  argued  by 
counsel,  and  the  trial  court  indirectly  passed 
upon  the  merits  of  the  controversy  by  In  effect 
ordering  a  judgment  of  dismissal,  It  can  hardly 
be  considered  a  mere  dictum.  It  was  also  held 
that  the  second  wife,  the  administrator,  and 
all  the  heirs  should  be  made  parties. 

In  Bawiins  v.  Rawlins,  18  Fla.  345,  in  which 
a  wife,  after  the  death  of  her  husband,  filed 
an  original  bill  in  the  nature  of  a  bill  of  re- 
view, in  her  own  right  and  on  behalf  of  her 
minor  children  bom  during  the  pendency  of 
and  after  divorce  proceedings  instituted  by  the 
husband  in  his  lifetime,  seeking  to  vacate,  on 
the  ground  of  fraud,  the  decree  therein  ob- 
tained by  him,  a  demurrer  was  sustained  be- 
cause of  defects  in  the  bill,  but  the  court  said 
that,  not  only  was  the  fraud  admitted  by  the 
demurrer,  but  that  the  evidence  clearly  showed 
that  the  complainant  in  the  divorce  suit  had 
been  guilty  of  gross  fraud  l>oth  upon  his  wife 
and  upon  the  court,  and  clearly  Implied,  with- 
out expressly  deciding  It,  that  the  plaintiffs 
were  entitled  to  relief.  In  fact,  the  right  to 
have  a  decree  of  divorce  obtained  by  fraud  set 
aside,  even  after  the  death  of  one  of  the  par- 
ties, does  not  sc^m  to  have  been  questioned. 
The  defense  seems  rather  to  have  been  based 
on  the  mode  of  procedure  adopted,  and  upon 
defects  in  the  pleadings,  than  upon  any  claim 
that  the  divorce  decree  was  conclusive,  or  that 
Che  remedy  was  barred  by  the  husband's 
death.  On  the  question  of  procedure,  it  was 
contended  that  this  remedy  by  original  bill  in 
the  nature  of  a  bill  of  review  was  not  such  as 
equity  would  sustain,  but  the  court  held  that 
this  proceeding  had  been  sanctioned  by  many  , 
courts  of  equity,  and  that  there  was  no  objec- 
tion to  it,  adding  that,  while  in  cases  where  the 
husband  was  living  and  the  wife  sought  to  set 
aside  a  decree  of  divorce  for  fraud  the  usual 
method  was  a  proceeding  in  the  same  cause, 
after  notice  to  him,  here  the  husband  was  dead, 
and  that  it  was  at  a  loss  to  see  how  the  pur- 
poses of  this  suit  could  be  affected  by  proceed- 
ings in  the  suit  for  divorce.  Objections  to  the 
bill  on  the  ground  of  multifariousness  and  mis- 
joinder of  parties  in  Joining  the  infant  plain- 
liffs  and  the  wife  were  also  overruled,  the 
court  saying:  **TheIr  rights,  while  not  Identi- 
cal in  degree  or  in  interest,  are  mutually  de- 
pendent upon  setting  aside  the  decree,  and  as 
a  consequence  of  a  decree  of  this  character  they 
have  each  an  interest  in  the  subject-matter  of 
the  suit  which  can  be  here  readily  adjudicated. 
The  primary  relief  sought  is  the  setting  aside 
the  decree  of  divorce,  and  all  the  plaintiffs  are 
Interested  upon  the  same  side  of  this  question. 
We  can  see  no  necessity  for  requiring  this  ad- 
ministrator to  be  subjected  to  four  distinct 
suits,  ail  concerning  the  distribution  of  the 
property  of  the  estate,  the  principal  question 
In  each  of  which  .  .  ..  would  be  the  same." 
The  demurrer  to  the  bill  was  sustained  on  other 
grounds,  and  the  case  remanded  with  direc- 
tions to  enter  an  order  sustaining  the  demur- 
rer, with  leave  to  amend  the  bill  in  such  partic- 
ulars as  the  opinion  of  the  court  Indicated  to 
be  necessary. 

A  rtither  peculiar  case  which,  while  not  de- 
ciding the  exact  question,  impliedly  admits  the 
right  to  review  a  divorce  decree  notwithstand- 
ing the  death  of  the  successful  part^;  Is  Mc- 
Craney  v.  McCraney,  5  Iowa,  232,  68  Am.  Dec. 
702,  in  which  a  bill  in  equity  was  filed  by  a 
woman  after  the  death  of  her  former  husband. 
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askins  to  have  a  decree  of  divorce  ol>talned  by 
him  In  hlB  lifetime  ao  far  racated  azid  set  aside 
as  to  give  complainant  her  dower  and  a  dis- 
tributive share  of  one  third  In  the  personal  es- 
tate of  the  deceased  husband,  on  the  ground 
of  fraud  and  lack  of  Jurisdiction,  though  the 
wife  had  personal  notice  of  the  pendency  of 
the  action.  This  bill  was  filed  fourteen  years 
after  the  divorce  was  granted,  and  the  bus- 
band  had  married  again,  three  children  hav- 
ing been  born  of  the  second  marriage.  The  re- 
lief prayed  for  was  granted  by  the  lower  court, 
and  the  decision  affirmed  upon  appeal  to  the 
supreme  court,  the  decree  expressly  reciting 
that  the  sentence  of  divorce  should  not  be  con- 
•idered  as  vacated  In  any  other  respect  except 
to  the  extent  of  allowing  the  wife  to  recover 
her  dower  and  distributive  share;  but  upon  a 
rehearing  the  supreme  court  held  that  the  de- 
cree setting  aside  the  sentence  of  divorce  and 
declaring  it  void  so  far  as  to  allow  the  wife 
dower  in  her  husband's  estate,  and  at  the  same 
time  leaving  so  much  of  the  decree  as  dissolved 
the  marriage  contract  In  force,  was  Inconsis- 
tent, and  not  to  be  supported  either  upon  prin- 
ciple or  authority;  that,  if  the  sentence  of  di- 
vorce was  void  for  fraud  or  duress,  then  It 
was  void,  not  in  part,  but  In  all  Its  parts,  and 
should  have  been  so  declared.  The  opinion 
states  that  in  concluding,  as  a  majority  of  the 
court  did  before,  that  such  a  decree  might  be 
rendered,  they,  though  with  some  hesitation, 
regarded  the  testimony  as  sufficient  to  sustain 
the  charge  of  fraud  made  In  the  I^lll,  but  that, 
if  the  decree  of  divorce  must  be  entirely  vacated 
to  let  the  wife  Into  the  relief  prayed  for,  the 
Judges  concurred  In  saying  that  the  testimony 
was  not  sufficient  to  Justify  such  a  decree  of 
vacation,  adding  that,  if  the  decree  could  legit- 
imately act  alone  upon  the  property,  and  not 
upon  the  state  and  condition  of  third  persons, 
they  might  more  readily  accept  the  conclusion 
.contended  for  by  the  complainant  from  the 
proof  made;  but,  since  It  must  bring  wretched- 
ness and  misery  to  the  Innocent  wife  and  chil- 
dren of  the  second  marriage,  it  was  but  right 
that  the  Judicial  mind  should  want  more  testi- 
mony than  if  its  effect  was  merely  to  take  prop- 
erty from  one  and  give  It  to  the  other.  The 
decree  was  therefore  reversed  and  the  bill  dis- 
missed. There  is  nothing  in  the  opinion  to 
Indicate  whether  or  not  the  court  regarded  the 
fact  of  the  husband's  death  as  of  any  impor- 
tance on  the  question  of  the  right  to  set  aside 
the  decree  of  divorce,  but  from  the  fact  that  it 
considered  the  evidence  In  regard  to  the  fraud 
alleged,  and  held  it  was  not  sufficient  to  Justify 
setting  aside  the  decree  in  its  entirety,  it 
would  seem  that  it  Impliedly  admitted  the 
right  to  set  aside  a  decree  of  divorce,  even  after 
I  he  death  of  one  of  the  parties,  where  fraud 
is  proved.  But  counsel  for  the  second  wife 
contended  that  this  was  contrary  to  the  rule 
of  the  common  law.  He  admitted  that,  ac- 
cording to  the  canonical  rule,  a  sentence  of  di- 
vorce might  be  dissolved  at  any  time,  even  after 
the  death  of  the  parties,  following  the  ecclesi- 
astical maxim,  Sententia  contra  matrimonium 
numquam  transit  in  rem  fudicatam,  but  con- 
tended that  this  rule  had  been  discarded  by 
the  common  law,  and  that,  at  least  when  there 
had  been  a  second  marriage,  and  the  effect  of 
a  decree  dissolving  the  sentence  of  divorce 
would  render  this  marriage  void  and  bastardize 
the  issue,  a  sentence  of  divorce  could  not  be 
questioned  after  the  death  of  one  of  the  par- 
ties, adding  that  a  court  of  chancery  should 
not  put  forth  its  peculiar  power  to  disturb  de- 
crees upon  the  continued  validity  of  which  de- 
pend so  many  interests  and  relations,  both  In 
regard  to  property  and  status,  since  such  de- 
crees could  hardly  be  disturbed  in  any  case 
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without  causing  more  harm  and  suffering  t4^ 
the  Innocent  than  good  to  the  aggrieved. 

Fraud  on  the  Jurisdiction  of  tlie  court  l» 
held  to  be  a  sufficient  reason  for  vacating  a 
divorce  decree  after  the  death  of  one  of  the  par- 
ties. In  Rlne  v.  Hodgson,  0  Ohio  Dec.  Re- 
print, 275,  notwithstanding  a  statute  provid- 
ing that  no  appeal  shall  be  allowed  In  divorce- 
cases  from  any  Judgment  of  the  conrt  of  com- 
mon pleas,  except  from  an  order  dismlnlng* 
the  petition  without  final  hearing,  or  from  a 
final  order  or  Judgment  granting  or  refuaiiig' 
alimony.  In  this  case  a  petition  was  filed  in 
the  Ohio  conrt  of  common  pleas  by  a  husbandi 
after  the  death  of  his  wlfe^  to  set  aside  a  de- 
cree of  divorce  la  her  favor,  because  it  was  ob- 
tained by  fraud,  without  his  knowledge  or  the- 
knowledge  of  his  wife,  who  was  Insane,  by  her 
relatives  and  heirs.  The  petition  was  de- 
murred to  on  the  ground  that  under  the  Ohio- 
statutes  a  decree  of  divorce  Is  not  subject  to- 
review,  either  by  appeal  or  by  petition  in  error, 
and  that  a  decree  once  entered  dissolving  the 
marriage  relation  a  vinculo  Is  final  and  conclu- 
sive between  the  parties.  This  demurrer  was- 
sustained  in  the  lower  court  (Rlne  v.  Hodgpon, 
9  Ohio  Dec.  Reprint,  104),  the  court  holding 
itself  bound  by  the  decision  in  Parish  v.  Par- 
ish, 0  Ohio  St.  534,  75  Am.  Dec.  482,  that  a 
decree  of  divorce,  although  obtained  by  fraud 
and  false  testimony,  canot  be  set  aside  on  an 
original  bill  filed  at  a  subsequent  term.  In 
that  case  both  pgrtles  were  living  at  the  time 
the  petition  to  set  aside  the  decree  was  filed, 
and  the  fraud  charged  was  of  the  most  fiagrant 
character,  but  the  court  held  that  the  statute- 
law  of  the  state  prohibiting  appeals  from  the- 
Judgment  of  the  court  of  common  pleas  in  di- 
vorce cases  was  *'a  recognition  of  the  princi- 
ple of  public  policy  .  .  .  that  a  Judgment 
or  decree  which  affects  directly  the  status  of 
married  persons  by  sundering  the  matrimonial 
tie  and  thereby  enabling  them  to  contract  new 
matrimonial  relations  with  other  and  innocent 
persons  should  never  be  reopened;"  and  that, 
notwithstanding  the  fraudulent  conduct  antt 
the  manner  in  which  the  Jurisdiction  was  in- 
voked, tho  court  pronouncing  the  decree  had  Ju- 
risdiction of  the  subject-matter  and  of  the  par- 
ties, of  the  husband  by  his  appearance  and  or 
the  wife  by  publication,  which,  under  the  Ohio 
statutes,  were  as  effective  In  conferring  Juris- 
diction as  actual  service.  In  the  case  of  Rlne- 
V.  Hodgson  it  was  shown  that  the  court 
granting  the  divorce  had  Jurisdiction  of  the- 
subject-matter,  and  that  the  husband  was  prop- 
erly served  by  publication,  and  a  case  relied 
on  by  him  was  distinguished  by  the  lower 
court  on  the  ground  that  in  that  case  no  Juris- 
diction was  obtained  by  the  court  over  either 
party,  while  In  the  Parish  Case  and  the  case  of 
Rlne  V.  Hodgson  the  court  pronouncing  the  de- 
cree had  legal  Jurisdiction  of  both  parties, 
though  by  publication  only  as  to  the  defendant 
therein.  This  case  is  spoken  of  in  the  opinion, 
of  the  court  of  common  pleas  as  being  compli- 
cated by  the  death  of  the  wife  and  the  fact  that 
settinif  aside  the  decree  would  be  In  law  to  re- 
store the  marital  relation, — at  least  aa  of  the- 
date  of  her  death ;  and,  as  the  action  was  con- 
fessedly to  enable  the  husband  to  take  the  wlfe*» 
property,  the  court  said  he  was  asking  a  court 
of  equity  to  go  a  long  way  to  aid  him  in  a  mat- 
ter of  property  merely,  and  not  In  the  interest 
of  marital  happiness,  the  wife  not  being  there 
to  defend,  and  not  only  the  reputation  of  the 
living,  but  the  reputation  and  memory  of  the 
dead,  being  involved,  and  that,  while  its  first 
impression  was  against  the  demurrer,  the  read- 
ing of  the  case  of  Parish  v.  Parish,  and  other 
authorities  on  the  subject  had  convinced  It  of 
the  dangers  to  which  any  innovation  upon  the^ 
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principle  of  public  policy  therein  recognised 
might  lead.  Bat  on  appeal  to  the  district 
court  the  Judgment  of  the  court  of  common 
pleas  was  reversed  (0  Ohio  Dec.  Reprint,  275), 
on  the  ground  that,  while  fraud  would  be  In- 
Bufllcient  to  permit  the  setting  aside  of  a  di- 
vorce decree,  the  question  of  the  jurisdiction 
of  the  court  pronouncing  the  decree  could  be 
Inquired  Into,  and  that'  in  this  case  there  was 
no  jurisdiction  over  the  wife,  as  she  did  not 
file  the  petition,  and  was  not  brought  before 
the  court  in  any  way,  and  the  trial  was  had 
without  her  knowledge  or  consent,  the  court 
saying  that  a  judgment  Is  binding  only  upon 
parties  and  privies,  and  that  Inquiry  into  who 
were  parties  cannot  be  precluded  by  the  names 
used,  since  this  would  be  to  give  the  conclusive 
effect  of  a  judgment  to  a  fiction,  and  that  this 
action  was  not  in  fact  an  action  to  set  aside 
a  decree  in  a  divorce  suit,  but  to  declare  the 
record  of  the  suit  a  nullity.  It  was  also  held 
that  the  only  parties  necessary  to  be  made  de- 
fendanu  were  the  heirs  of  the  wife,  who  would 
have  Inherited  her  property  if  she  had  died  un- 
married. The  effect  of  the  death  of  the  wife 
is  not  discussed  in  the  opinion  of  the  district 
court. 

So,  the  right  to  maintain  an  action  for  the 
vacation  of  a  divorce  decree  procured  by  fraud 
on  the  jorlsdiction  of  the  court  Is  upheld  in 
Frits  V.  Fritz,  6  Ohio,  N.  P.  258,  and  an  unex- 
plained delay  of  nearly  two  years  In  bringing 
the  action  after  the  discovery  of  the  fraud  Is 
held  not  to  be  such  laches  as  will  create  an  es- 
toppel. I'he  divorce  had  been  obtained  by  the 
fraud  of  the  defendant  therein,  who  procured 
the  filing  of  a  petition  In  the  name  of  his  wife 
without  her  knowledge  or  authority,  and  in  a 
state  in  which  neither  she  nor  her  husband 
resided,  although  one  of  the  essential  requisites 
to  the  Jurisdiction  of  the  court  in  divorce  cases 
was  that  the  plaintiff  should  have  been  a  bona 
fide  resident  of  the  state  for  a  year  preceding 
the  filing  of  the  petition.  The  wife  did  not 
know  of  the  pendency  of  the  suit,  was  not 
present  at  the  hearing,  and  never  heard  of  It 
until  after  her  husband's  death,  twenty-eight 
years  later.  The  effect  of  the  husband's  death 
on  the  right  to  set  aside  the  decree  was  not 
discussed.  In  this  case,  also,  the  rule  estab- 
lished in  Parish  v.  Parish,  that  a  decree  of  di- 
vorce, though  obtained  by  fraud  and  false  tes- 
timony, cannot  be  set  aside  on  an  original  bill 
filed  at  a  subsequent  term,  is  referred  to,  and 
the  Parish  Case  distinguished  on  the  ground 
that  in  that  case  jurisdiction  of  the  parties  had 
been  obtained,  tlie  court  in  the  present  casa 
saying :  "What  position  the  court  would  have 
taken  If  it  had  appeared  that  the  court  of  com- 
mon pleas  [granting  the  divorce]  had  not  ob- 
tained jurisdiction,  we  do  not  know;  but  It  Is 
difficult  to  believe  that,  if  that  fact  had  been 
apparent,  the  court  would  have  used  the  sweep- 
ing language  .  .  .  quoted.  .  .  .  The 
decision  of  that  case,  while  it  may  be,  not  hav- 
ing been  reversed,  authority  for  the  proposition 
that  when  a  court  has  Jurisdiction  of  the  sub- 
ject-matter and  of  the  parties  the  decree  taken 
In  a  divorce  case  will  not  be  set  aside  by  reason 
of  the  fraud  of  either,  yet  It  Is  not  authority 
for  the  proposition,  however  broad  Its  language, 
that  a  court  has  no  power  to  set  aside  a  decree 
for  divorce  obtained  by  fraud  upon  the  juris- 
diction of  the  court.*' 

In  harmony  with  this  decision  is  Brown  t. 
Grove,  116  Ind.  84,  18  N.  E.  387,  in  which  it 
Is  held  that  a  husband  who  procures  a  petition 
for  divorce  to  be  filed  in  the  name  of  his  wife 
against  himself,  without  her  knowledge,  and  an- 
swers the  complaint  filed  by  his  own  procure- 
ment, whereupon  a  divorce  Is  granted,  perpe- 
trates a  fraud  upon  her  and  upon  the  court, 
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entitling  the  wife,  upon  discovering  the  fraud 
long  after  her  husband's  death,  and  twenty 
years  after  the  date  of  the  decree,  to  have  the 
judgment  of  divorce  annulled.  It  is  said  that 
to  uphold  a  decree  obtained  by  such  fraud 
would  be  a  mockery,  and  that  courts  have  in- 
herent power  to  annul  decrees  obtained  by  such 
means.  There  was  an  objection  to  the  compe- 
tency of  the  wlf^  as  a  witness  on  the  ground 
that,  as  plaintiff's  clalin  affected  the  estate  and 
the  heirs  were  parties,  she  was  Incompetent, 
under  the  statutes  of  the  state,  to  testify  as 
to  matters  prior  to  her  husband's  death.  But 
the  court  held  that  the  plaintiff  had  a  right 
to  testify  as  to  what  she  did  or  did  not  do  con- 
cerning the  petition  in  the  divorce ;  that  what 
she  did  or  did  not  do  was  a  matter  neither 
within  the  spirit  nor  the  letter  of  the 
law  prohibiting  parties  from  testifying 
where  heirs  are  interested.  This  is  the 
only  direct  reference  in  the  case  as  to  the  ef- 
fect of  the  husband's  death  upon  the  right  to 
review  the  decree,  and  the  court  disposes  of  the 
objection  in  very  few  words.  At  the  end  of 
the  opinion  is  a  statement  that  the  Issue  tried 
and  determined  was  whether  the  wife  had 
a  right  to  have  the  decree  of  divorce  annulled, 
and  that  the  question  whether  property  rights 
acquired  upon  the  faith  of  the  validity  of  the 
decree  were  affected  was  not  considered. 

And  an  action  seeking  to  have  what  pur- 
ported to  be  a  judgment  divorcing  plaintiff 
from  her  husband,  since  deceased,  set  aside 
and  declared  void,  and  to  have  plaintiff  recog- 
nized as  the  widow  of  the  deceased  and  entitled 
to  share  in  his  estate,  was  sustained  in  Will- 
man  V.  Wlllman,  57  Ind.  500,  without  passing 
on  the  effect  of  the  husband's  death,  the  court 
holding  that,  it  being  made  affirmatively  to  ap- 
pear that  no  summons  was  Issued  or  served 
upon  the  defendant  in  the  divorce  proceeding, 
and  there  being  no  voluntary  appearance  by 
her,  all  proceedings  in  the  divorce  suit  were 
without  jurisdiction,  and  hence  inoperative 
and  void.  It  was  stated  to  be  a  well-settled 
rule  of  law  that  there  can  be  no  proceedings 
to  review  a  Judgment  of  divorce;  but  It  was 
held  that  this  rule  does  not  prohibit  proper 
proceedings  by  a  party  Interested  to  annul  and 
set  aside  a  so-called  judgment  of  divorce  which 
is  void  for  want  of  Jurisdiction  either  of  the 
subject-matter  or  the  parties. 

But  one  who,  knowing  of  the  institution  of 
divorce  proceedings  against  her,  made  no  effort 
to  defend  the  suit,  and  who,  after  receiving 
notice  of  the  decree,  accepted  the  alimony 
awarded  her  and  remained  quiet,  without  seek- 
ing to  have  the  decree  set  aside,  for  ten  months 
thereafter,  was  held,  in  Maher  v.  Title  Guar- 
antee ft  T.  Co.  95  111.  App.  865,  to  be  barred 
by  laches  from  contesting  the  validity  of  the 
decree,  where  the  husband  had  married  a  sec- 
ond time.  The  facts  that  the  husband  co 
habited  with  plaintiff  as  his  wife  for  nine 
months  after  the  decree,  and  that  she  failed  to 
defend  the  action  and  allowed  judgment  to  be 
entered  against  her  by  default  because  she  was  , 
under  his  Influence  and  threats,  and  that  she 
refrained  from  seeking  to  have  the  decree  set 
aside  after  receiving  notice  thereof  because  of 
his  assurances  that  It  was  a  fraud  and  did  not 
affect  their  relation  to  each  other, — were  held 
not  to  excuse  her  laches.  In  this  case  the  hus- 
band died  shortly  after  the  filing  of  a  bill  la 
the  nature  of  a  bill  of  review  to  vacate  the  de- 
cree, and  his  administrator  was  substituted  as 
defendant  in  his  place.  But  the  husband's 
death  does  not  seem  to  have  been  considered 
as  affecting  the  question,  except  In  so  far  as 
it  prevented  the  wife  from  testifying  In  her 
own  behalf,  the  decision  being  based  entirely 
on  the  fact  that  the  rights  of  an  innocent  third 
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person  bnd  Interrened,  that  the  wife,  by  prompt 
action,  might  have  prevented  the  second  mar- 
riage, and  that,  having  by  her  delay  made  the 
Mcond  marriage  possible,  she  could  not  now, 
notwithstanding  the  gross  and  flagrant  fraud 
practised  on  her  and  on  the  court  by  the  hus- 
band In  procuring  the  decree,  be  granted  relief 
at  the  expense  of  the  second  wife,  who  had  re- 
lied upon  the  validity  o?  the  decree.  There  is 
a  strong  dissenting  opinion  contending  that, 
as  the  wife  had  been  deceived  and  deluded  by 
the  assurances  of  her  husband  that  there  was 
no  divorce,  and  as  in  all  she  did  she  acted  un- 
der' his  Influence  and  coercion,  she  was  not 
barred  by  her  delay  In  moving  to  have  the 
decree  set  aside. 

So,  also,  a  petition  flled  after  the  death  of 
the  successful  party  in  a  divorce  suit,  to  set 
aside  the  decree  on  the  ground  that  It  was  ob- 
tained by  fraud  and  collusion,  the  defendant 
therein  having  been  Induced  by  the  threats  and 
undue  influence  of  her  husband  not  to  defend 
the  suit  and  to  permit  a  Judgment  by  default, 
was  held,  in  Brigham,  Petitioner.  176  Mass. 
223,  D7  N.  E.  828,  to  be  subject  to  demurrer 
because  of  laches,  the  court  saying  that,  as- 
suming that  in  any  case  such  a  proceeding  as 
this  to  set  aside  a  decree  of  divorce  Is  possible, 
the  utmost  diligence  and  good  faith  are  the  con- 
ditions without  which  it  cannot  be  entertained, 
and  that  the  petitioner  in  this  proceeding,  rely- 
ing on  getting  the  advantages  of  a  widow  with- 
out any  of  the  troubles  which  she  found  inci- 
dent to  being  a  wife,  and  thinking  that  she 
would  be  better  able  to  prove  her  case  if  the 
opposition  of  her  husband  was  removed,  waited 
until  his  death  before  she  took  a  step;  and 
that,  whether  it  be  called  laches,  or  be  given 
a  harsher  name,  such  a  course  put  an  end  to 
Any  claim  she  ever  may  have  had  to  be  heard. 
The  court  also  said  that  divorce  proceedings 
generally  are  ended  by  the  death  of  one  of  the 
parties,  and  that  on  the  question  whether  there 
Is  an  exception  where  It  Is  sought  to  set  aside 
Ji  decree  of  divorce  on  the  ground  that  it  was 
•obtained  by  the  fraud  of  the  deceased  party 
they  express  no  opinion. 

And  a  woman  was  held  to  be  guilty  of  such 
laches  as  would  prevent  a  court  of  equity  from 
Inquiring  Into  the  validity  of  a  divorce  decree 
•on  ,the  ground  that  It  had  been  entered  without 
notice  or  her  knowledge  or  consent,  where,  for 
thirty  years  and  until  after  her  husband's 
4eath,  she  made  no  effort  to  have  the  decree 
net  aside,  but  took  advantage  of  the  benefits  of 
It  by  accepting  the  custody  of  the  children  and 
M  sum  of  money  awarded  her  thereby.  During 
this  period  the  decree  had  been  spread  upon  the 
proper  record,  the  husband  had  married  a  sec- 
ond time  and  died,  and  by  bis  will  had  provided 
for  the  children  of  both  marriages.  The  court 
«ald  that  the  general  rule  without  doubt  Is  that 
no  lapse  of  time  or  delay  In  bringing  a  suit  to 
Impeach  a  decree  for  fraud  will  bar  the  rem- 
•edy  in  equity  If  the  injured  party  during  the 
interval  was  Ignorant  of  the  fraud,  but  that 
« «uch  ignorance  must  not  have  been  negligent, 
and.  If  by  reasonable  diligence  he  could  have 
discovered  the  fraud  or  ought  to  have  known 
it,  he  win  be  deemed  guilty  of  laches  and  equity 
will  refuse  to  Interfere,  the  effect  of  the  hus- 
band's death  not  being  directly  considered. 
Sedlak  v.  Sedlak.  14  Or.  540,  IS.Pac.  452. 

And  on  the  ground  of  a  want  of  Jurisdiction 
M  suit  brought  by  the  guardian  of  an  incompe- 
tent Against  the  administrators  and  heirs  of 
her  deceased  husband,  praying  that  a  decree 
•of  divorce  obtained  by  the  husband  be  declared 
▼old  and  of  no  effect  because  of  gross  fraud 
in  procuring  It,  was  dismissed  in  Moyer  v. 
Koontz,  103  Wis.  24,  79  N.  W.  50.  The  defend- 
ants in  this  case  being  nonresidents,  an  order 
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of  publication  was  obtained,  and  the  aommona 
and  complaint  served  .personally  on  them  with- 
out the  state.  They  appeared  specially,  and 
moved  that  the  order  of  publication  be  vacated, 
that  the  summons  be  quashed,  and  the  action 
dismissed  for  want  of  Jurisdiction,  which  mo- 
tlon  was  granted,  and  an  order  entered  accord* 
Ingly.  The  court  stated  that,  while  a  cause  of 
action  arising  in  the  state  existed  against  the 
defendants,  which  under  the  statutes  of  the 
state  would  authorize  service  by  publication, 
still  courts  of  a  state  could  not  so  acquire  Ja- 
rlsdlction  over  nonresidents  for  the  mere  pur- 
pose of  personal  adjudication  against  them, 
nor,  Indeed,  for  any  purpose  except  to  adjudi- 
cate either  with  reference  to  property  within 
the  state  or  the  status  of  one  of  Its  own  citi- 
zena  It  was  admitted  that  under  the  rule  In 
Johnson  v.  Coleman,  23  Wia  453,  90  Am.  Dec 
193,  supra,  there  seemed  to  be  no  doubt  that 
a  wife  might  bring  suit  to  annul  a  decree  of  di- 
vorce against  her,  and  confer  Jurisdiction  by 
substituted  service;  but  this  was  said  to  be 
for  the  reason  that  the  purpose  of  the  suit  was 
to  adjudicate  and  act  upon  her  status  In  re- 
lation to  her  absent  husband,  the  same  as  if 
she  were  suing  for  a  divorce.  The  court  said 
that  the  object  of  such  a  suit  by  a  woman,  when 
the  husband  is  alive,  is  to  adjudicate  that 
whereas,  by  the  existing  fraudulent  decree,  the 
plaintiff  Is  made  single,  she  shall,  by  the  de- 
manded Judgment,  be  adjudicated  to  be  still 
married;  but  that  in  a  case  like  the  present, 
where  by  the  Irrevocable  act  of  death  her  statna 
as  to  her  deceased  husband  has  become  fixed  as 
that  of  a  celibate,  no  such  question  can  exist 
to  be  acted  upon ;  that  no  decree  can  change 
her  status,  and  a  decree  then  becomes  a  mere 
adjudication  as  to  a  record,  for  the  purpose 
of  satisfying  a  sentiment  or  affecting  property 
rights.  It  was  therefore  held  that,  there  be- 
ing no  property  within  the  state  to  be  affected 
by  the  decree,  and  there  being  no  question  of 
status  to  be  decided,  since  by  the  death  of  the 
husband  the  status  of  the  plaintiff  had  become 
fixed,  the  court  would  not  be  Justified  in  reach- 
ing its  hands  beyond  the  limits  of  the  state 
and  seeking,  upon  substituted  service,  to  sub- 
ject nonresidents  to  a  decree,  ostensibly  to  cure 
a  record,  the  only  purpose  of  which  was  to  af- 
fect property  rights  without  the  state.  This 
was  held  to  be  In  excess  of  the  powers  of  the 
court  because  infringing  the  principle  of  inter- 
national law  that  the  Jurisdiction  of  a  state 
does  not  extend  beyond  its  boundaries,  and  be- 
{;ause,  if  the  decree  were  carried  into  effect,  it 
would  violate  U.  S.  Const.  14  th  Amend.,  as  a 
deprivation  of  property  without  due  process  of 
law.  This  case  was  distinguished  from  John- 
son V.  Coleman  on  the  ground  that  the  defend- 
ants in  the  latter  case  were  residents  of  the 
state. 

The  principal  case  of  Lawrsncb  v.  NsLsosf, 
holding  that  a  fraudulent  decree  of  divorce 
may  be  set  aside  after  the  death  of  the  success- 
ful party  where  property  rights  are  Involved, 
is  in  harmony  with  the  majority  of  the  fore- 
going authorities.  The  existence  of  some  prop- 
erty right  depending  on  the  validity  of  the  de- 
cree is  held  to  be  a  necessary  prerequisite  to  the 
right  to  review  it,  the  court  saying  that  It 
would  not  Inquire  as  to  who  was  the  widow  of 
the  deceased  for  the  mere  purpose  of  satisfy- 
ing- a  sentiment.  But  the  question  which  of 
the  two  women  claiming  to  be  the  wife  of  the 
deceased  was  entitled  to  a  pension  from  the 
United  States  government  as  his  widow  is  held 
to  be  a  property  right  of  sufficient  certainty 
to  Justify  an  Inquiry  into  the  validity  of  the 
decree. 
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b.  In  eoUateral  jtroceedino. 

The  question  of  the  validity  of  a  divorce  de- 
cree frequently  arises  after  the  death  of  one  of 
the  parties  in  a  contest  as  to  the  rights  of  the 
surviving  wife  or  husband  in  the  property  of 
the  deceased ;  and  in  such  cases  the  effect  of 
the  death  is  usually  not  directly  discussed,  the 
validity  of  the  divorce  decree  being  decided  on 
its  merits,  or  the  attempt  to  impeach  it  being 
«lefeated  by  laches  or  estoppel. 

Re  Ellis,  55  Minn.  401,  23  L.  R.  A.  287,  66  N. 
W.  1056,  was  an  appeal  by  one  claiming  to  be 
the  widow  of  a  deceased  person  from  an  order 
appointing   a    second    wife   as   administratrix. 
The  question  to  be  decided  was.  Who  was  the 
lawful    widow   of   the  deceased?   and   this  de- 
pended on  the  validity  of  a  Judgment  of  di- 
vorce between  the  deceased  and  his  first  wife. 
The  appellant  offered,  in  order  to  impeach  the 
Judgment     of     divorce,     to     prove     that     she 
brought  the  action  under  duress  because  oi  her 
husband's  conduct  toward  her  In  urging  her  to 
bring  the  action,  in  abandoning  her  at  various 
times,  and  leaving  her  unprovided  with  the  nec- 
essaries of  life,  and  in  threatening  to  continue 
such  treatment  unless  she  consented  to  bring 
the  action.     The  court  held  that  this  evidence 
w'as  properly  excluded,  saying:     ''Whether  at 
any  time,  and  especially  whether  after  she  has 
received  and  enjoyed  the  fruits  of  the  action, 
and  has  acquiesced  for  years,  until  the  defend- 
ant has  married  again  and  has  died,  and  there 
Is   left   solely   the   matter   of   distributing   his 
property,  a  woman  plaintiff  could,  because  of 
such  facts,  obtain  any  relief  in  the  same  ac- 
tion, we  will  not  undertake  to  say.     Certainly 
it  would  be  no  ground  for  assailing  the  Judg- 
ment in  a  collateral  proceeding  at  any  time." 
But  the  principal  objection  urged  to  the  valid- 
ity of  the  divorce  was  that  the  court  granting 
ft  had  no  Jurisdiction  because  at  the  time  nei- 
ther party  was  a  resident  of  the  state  in  which 
the   action   was  brought.     As  to   this,   it   was 
held  that  the  decree  was  valid  as  between  the 
parties,  though  it  would  not  be  valid  as  against 
the  state :  that  they  could  not  set  up  their  own 
fraud  and  collusion  in  bringing  the  suit  in  a 
«tate  other  than  that  of  their  residence  to  es- 
cape the  consequences  of  the  Judgment  which 
they  procured  the  court  to  render.     It  was  said 
tliat,  "while  the  state  cannot  be  bound  by  its 
resident  citizens  appearing  in  and  consenting 
to  the  Jurisdiction  of  a  court  in  another  state 
in  an  action  for  divorce,   the  parties  may  so 
1>ind  themselves  in  respect   to  their  individual 
Interests:"  and  again:     "It  may  seem  anoma- 
lous that  a  Judgment  of  divorce  can  be  so  far 
effectual  between  the  parties  as  to  extinguish 
ail   rights  of  property  dependent  on  the  mar- 
riage relation,  without  being  effectual  to  pro- 
tect them  from  accountability  to  the  state  for 
their  subsequent  acts.     One   reason   why  they 
ought  not  to  be  permitted,  by  going  into  an- 
other state  and  procuring  a  divorce,  to  escape 
accountability   to   the   laws  of   their   state,   is 
that  their  act  is  a  fraud  upon  the  state  and 
an  attempt  to  evade  its  laws,  to  which  it  in 
DO  wise  consents,  and  it  may  therefore  com- 
plain.    But  the  parties  do  consent,   and   why 
should  they  be  heard  to  complain  of  the  con- 
sequences to  them  of  what  they  have  done?" 
This  case  is  criticised  in  Nelson  on  Divorce  & 
Reparation,  |  1055,  where  it  Is  said  that,  so  far 
as  the  opinion  asserts  the  validity  of  this  col- 
lusive decree,  it  Is  clearly  wrong,  because  the 
fundamental   principle  of  Jurisdiction   is  over- 
looked; that  Jurisdiction  over  the  subject-mat- 
ter cannot  be  conferred  by  consent  of  the  par- 
lies ;  and  that  the  same  result  could  have  been 
reached  by  holding  that  the  decree  was  void 
for  lack  of  Jurisdiction,  and  that  th^  yriU  was 
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estopped  from  attacking  the  decree  by  her  fraud 
and  collusion,  by  accepting  the  alimony 
awarded  by  it,  and  by  permitting  the  decree 
to  remain  In  force  until  the  husband  had 
married  again. 

The  validity  of  a  divorce  obtained  by  a  man 
in  a  foreign  state  was  attacked  after  his  death 
in  Re  James,  99  Cal.  874,  33  Pac.  1122,  in  a 
contest  as  to  dower  between  the  divorced  wife 
and  a  woman  whom  the  husband  had  married 
subsequent  to  the  divorce  decree.  Letters  of 
administration  had  been  granted  to  the  second 
wife,  and  on  the  refusal  of  the  superior  court 
to  revoke  them  and  grant  letters  to  the  di- 
vorced wife  she  appealed  to  the  supreme  court. 
The  grounds  on  which  the  decree  was  attacked 
were  want  of  jurisdiction  In  the  court  render- 
ing it  because  the  plaintiff  therein  had  not  been 
a  resident  of  the  state  for'  a  sufficient  length 
of  time,  and  defective  service  of  process.  There 
was  some  conflict  In  the  evidence  as  to  whether 
or  not  the  husband  was  a  bona  fide  resident  of 
the  foreign  state  at  the  time  of  obtaining  the 
divorce  decree,  and  the  supreme  court  held 
that,  this  being  so,  it  would  not  disturb  the 
implied  finding  of  the  lower  court  to  the  effect 
that  he  was  such  a  resident.  The  defect  In 
the  service  of  process  was  held  to  be  a  defect 
In  a  mere  matter  of  form,  which  was  cured  by 
the  entry  of  judgmeilt  and  not  to  be  assailable 
In  a  collateral  proceeding.  It  was  also  held 
that  the  fact  that  in  an  action  brought  by  the 
wife  against  the  husband  in  the  state  of  New 
York  for  a  divorce  from  bed  and  board,  in 
which  the  decree  of  divorce  in  his  favor  was 
not  brought  to  the  attention  of  the  court,  the 
defendant  failed  to  plead  the  decree  obtained 
by  him  in  bar  of  his  wife's  right  to  a  divorce, 
and  that  a  Judgment  was  rendered  In  her  favor 
did  not  have  the  effect  to  change  the  status  of 
the  deceased  from  that  of  a  single  man,  which 
was  given  him  by  the  decree  of  divorce  oYh 
tained  by  him. 

Notwithstanding  that  a  husband  consented 
to  his  wife  obtaining  a  decree  of  divorce  against 
him  In  order  that  she  might  marry  another 
man,  and  furnished  her  with  evidence  for  the 
purpose,  and  accepted  a  sum  of  money  from  her 
as  a  consideration  therefor,  it  was  held,  in  Hardy 
V.  Smith,  136  Mass.  328,  that  he  was  entitled, 
nevertheless,  to  a  distributive  share  In  the  es- 
tate of  his  wife  after  her  death.  The  divorce 
had  been  obtained  In  another  state,  and  In  this 
action  the  executrix,  to  show  that  the  petl- 
t*oner  was  not  entitled  to  a  husband's  share 
in  the  personal  estate  of  the  testatrix,  offered 
the  decree  in  evidence,  but  the  court  held  that 
it  was  Incompetent  to  prove  a  divorce,  saying 
that  it  was  not  only  a  decree  procured  in  an- 
other state  *'by  an  inhabitant  of  this  common- 
wealth for  an  alleged  cause  which  occurred 
here  while  the  parties  resided  here,  and  there- 
fore by  statute  of  no  force  or  effect  here, 
.  .  .  but  it  was  a  decree  of  a  court  which 
had  no  Jurisdiction  of  the  parties,  both  of 
them  being  inhabitants  of  this  commonwealth 
and  neither  of  them  having  ever  been  In  Utah, 
and  was  wholly  void."  It  was  contended  that 
petitioner's  consent  to  the  divorce,  and  his  re- 
ceiving money  therefor,  estopped  him  from 
denying  the  validity  of  the  decree ;  that,  while 
the  proceedings  relating  to  the  divorce  might 
be  incompetent  to  affect  the  status  of  the  peti- 
tioner as  husband  of  the  testatrix,  they  were 
competent  to  affect  an  Incident  of  that  rela- 
tion, and  to  estop  him  from  claiming  any  of 
the  rights  of  a  husband.  But  the  court  said 
that  no  estoppel  could  arise  between  the  parties 
to  such  a  transaction  as  the  collusive  agree- 
ment by  which  this  divorce  was  obtained ;  that 
a  party  must  be  in  condition  to  assail  a  right 
before  he   can  maintain  It  by  estoppel;   and 
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that  the  evidence  was  as  clearly  Incompetent 
to  sustain  a  right  of  one  of  the  conspirators 
to  require  another  to  carry  out  his  part  of  the 
scheme  of  fraud  upon  the  law  as  it  was  to  es- 
tablish the  legai  status  of  a  party  to  the 
infamous  transaction. 

A  similar  case  is  Rundle  v.  Inwegan, 
0  N.  Y.  Ciy.  Proc.  Rep.  328,  in  which  the  valid- 
ity of  a  divorce  procured  by  one  since  deceased 
was  attacked  on  the  ground  of  lack  of  Juris- 
diction in  the  court  granting  it,  in  an  action 
to  recover  dower  in  the  estate  of  the  deceased 
by  the  divorced  wife  claiming  as  widow.  It 
appeared  that  the  divorce  had  been  obtained 
In  the  state  of  Indiana  without  service  of  proc- 
ess upon  the  defendant,  who  resided  in  New 
Jersey  and  who  did  not  appear  in  the  action, 
and  the  divorce  was  held  to  be  absolutely  void 
because  the  court  had  no  jurisdiction  over  the 
defendant,  notwithstanding  her  knowledge  of 
the  divorce  proceedings  and  acquiescence 
therein  and  her  subsequent  marriage  and  the 
birth  of  issue..  The  Judge  writing  the  opinion 
said  that  he  would  be  glad  to  reach  a  dlCTerent 
conclusion  if  he  were  able,  but  that  he  had  no 
discretion  in  deciding  the  case ;  that  plaintiff 
asserted  a  legal  right,  and,  if  the  Judgment  of 
the  Indiana  court  was  not  effectual  to  dissolve 
the  marriage  t>etween  her  and  her  first  hus- 
band, she  was  his  widow  and  entitled  to  dower 
In  the  real  estate  of  which  he  died  seised. 

So,  also,  a  woman  who  obtained  a  divorce 
In  Massachusetts  upon  personal  service  upon 
her  husband  In  the  state  of  New  York,  who  did 
not  appear  in  the  action  or  In  any  way  sub- 
mit himself  to  the  Jurisdiction  of  the  Massachu- 
setts court,  is  held,  in  Starbuck  v.  Btarbuck, 
62  App.  Div.  437,  71  N.  Y.  Supp.  104,  to  be  en- 
titled, nevertheless,  after  her  husband's  death, 
to  dower  in  his  real  estate,  although  he  had 
after  the  decree  married  again  In  the  state  of 
Pennsylvania,  on  the  ground  that  the  Massachu- 
setts court  had  no  Jurisdiction  over  the  de- 
fendant in  the  divorce  suit,  and  that  It  was 
therefore  of  no  avail  in  the  state  of  New  York. 

And  a  legislative  divorce  procured  by  a  wife 
in  New  Jersey  while  her  husband  was  a  resi- 
dent of  New  York  was  held,  afler  the  death  of 
the  husband,  to  be  void  in  Todd  v.  Kerr,  42 
Barb.  317,  on  the  ground  that  the  husband  was 
not  within  the  Jurisdiction  of  the  state,  and  to 
have  no  effect  on  property  rights  In  the  state 
of  the  husband's  residence.  This  was  an  ac- 
tion by  the  wife  for  dower  in  property  of  her 
deceased  husband  acquired  after  the  passage 
of  the  divorce  act.  It  was  contended  on  the 
part  of  the  defendants  that  the  plaintiff  was 
estopped  to  deny  the  force  and  effect  of  the 
legislative  divorce,  but  the  court  held  that  the 
elements  of  estoppel  were  lacking,  that  there 
was  no  evidence  that  the  husband  did  anything 
in  consequence  of  the  divorce  which  he  would 
not  have  done  if  such  act  had  not  been  passed, 
and  that,  since  an  estoppel  must  be  reciprocal 
and  binding  on  both  parties,  and  the  husband 
was  not  bound  or  affected  by  the  divorce  act, 
neither  he  nor  his  heirs  could  claim  the  ad- 
vantages of  it. 

But  In  another  New  York  case  (Re  Swales, 
60  App.  Div.  599,  70  N.  Y.  Supp.  220),  it  is 
held  that  a  woman  who,  after  separating  from 
her  husband,  leaves  the  state  where  they  both 
reside,  and  goes  to  another  state  and  com- 
mences, on  service  of  process  by  publication, 
an  action  for  absolute  divorce  upon  grounds 
not  recognized  in  the  former  state,  and,  after 
obtaining  a  decree  In  her  favor  upon  failure 
of  her  husband  to  appear,  marries  another  man 
and  lives  with  him  until  the  death  of  her  first 
husband,  cannot  impeach  the  validity  of  the 
divorce  decree,  and  claim  the  right  to  adminis- 
ter upon  her  former  husband'*  estate  as  his 
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widow.  The  court  said  that  the  wife*  in  order 
to  obtain  an  absolute  divorce  from  her  hus- 
band, elected  to  go  into  another  state  where- 
the  laws  were  less  rigid,  and  that,  she  havins^ 
made  this  election  and  secured  to  herself  all 
the  benefits  that  were  attainable  therefrom  and 
married  another  man,  it  would  seem  like  ft 
travesty  of  Justice  to  permit  her  to  repudiate- 
the  same  and  by  impeaching  the  validity  of  the 
decree  under  which  she  had  lived  for  eighteen 
years,  to  administer  and  appropriate  the  per- 
sonal estate  of  a  man  from  whom  for  that 
period  of  time  she  had  proclaimed  to  the  world 
that  she  was  absolutely  divorced.  It  was  also 
said  that,  while  it  would  not,  probably,  be 
technically  correct  to  say  that  any  or  ail  of  the 
plaintiff's  acts  constituted  an  estoppel  within 
the  ordinary  acceptation  of  that  term,  for  the 
reason  that  they  were  not  designed  to,  and  did- 
not,  influence  the  decedent  to  do  anything 
which  he  would  not  otherwise  have  done,  yet 
the  case  Justified  the  application  of  a  somewhat 
similar  principle,  which  Is,  that  where  a  party 
has  invoked  the  Jurisdiction  of  any  court  and 
submitted  himself  thereto  he  cannot  there- 
after be  heard  to  question  such  Jurisdiction. 

In  Thorns  v.  King,  95  Tenn.  60,  31  S.  W. 
983,  the  validity  of  a  decree  of  divorce  obtained 
by  a  husband  In  another  state  was  attacked 
after  his  death  by  the  wife  in  an  action  to  re- 
cover dower  In  his  estate,  on  the  ground  of 
fraud  in  the  suppression  of  facts,  and  that  the 
husband  was  not  a  bona  fide  resident  of  the  for- 
eign state  at  the  time  of  procuring  the  divorce. 
But  the  court  held  that  the  charges  of  fraud 
and  nonresldence  were  not  sustained,  and  that 
the  decree  was  valid. 

And  in  an  action  to  obtain  dower,  as  widow, 
in  lands  of  one  deceased,  the  validity  of  a  di- 
vorce decree  obtained  by  the  deceased  against 
the  demandant  in  his  lifetime  In  Illinois  was 
sustained  against  her  contention  that  it  was 
void  because  of  fraud  and  lack  of  Jurisdiction 
In  the  court  granting  It,  where  it  appeared 
that,  on  a  libel  brought  by  the  demandant  In 
the  supreme  court  of  Massachusetts  against 
her  husband,  praying  for  a  divorce  on  the 
ground  of  adultery,  the  husband  filed  an  an- 
swer denying  the  adultery  and  setting  up  the 
divorce  obtained  by  him  In  Illinois,  and  that 
upon  the  cause  being  argued  to  the  full  court 
the  libel  was  dismissed.  The  court  held  that 
the  decree  of  the  Massachusetts  court  dismiss- 
ing the  wife's  libel  for  divorce  and  upholdins* 
the  validity  of  the  Illinois  decree  was  conclu- 
sive upon  her,  and  estopped  her,  as  between  her- 
self and  her  husband,  from  contesting  the  de- 
cree ;  and  that,  while  the  general  rule  In  regard 
to  estoppels  Is  that  they  are  good  only  between 
the  parties  of  record  and  their  privies,  and  can- 
not be  set  up  In  collateral  proceedings  between 
one  of  the  parties  and  third  persons,  the  ef- 
fect of  the  Judgment  in  the  Illinois  case  was 
to  determine  the  status  of  the  demandant,  and 
that,  so  far  as  It  did  that.  It  was  conclusive  to 
all  the  world.     Hood  v.  Hood,  110  Mass.  463. 

In  the  case  of  Carr  v.  Carr,  92  Ky.  552.  IS 
S.  W.  453,  the  plaintiff  brought  an  action  to 
recover  dower  against  the  administrators  and 
heirs  of  her  deceased  husband,  who  prior  to 
his  death  had  obtained  a  decree  of  divorce 
against  her,  claiming  that  the  Judgment  of  di- 
vorce was  void,  and  that  she  was,  thereiore,  en- 
titled to  share  in  his  estate  as  his  widow. 
The  husband  had  sued  the  wife  for  divorce  oi» 
the  ground  of  abandonment,  and.  she  being  a 
noni-esldent,  a  warning  order  was  made  against 
her  to  appear  at  the  next  term  of  court,  more 
than  sixty  days  thereafter,  and  an  attorney 
was  appointed  to  defend  her.  The  attorney 
filed  a  report,  and,  the  evidence  having  been- 
taken,    a   Judgment   for   absolute   divorce   was 
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rendered  in  favor  of  the  husband.  He  soon 
after  died,  and,  although  the  plaintiff  in  the 
preaent  action  knew  of  the  pendency  of  the  di- 
vorce suit,  she  remained  silent  until  a  month 
after  her  husband's  death,  when  she  brought 
this  action.  She  claimed  that  the  court  grant- 
ing the  divorce  had  no  Jurisdiction  over  her 
because  the  affidavit  upon  which  the  warning 
order  was  made  was  substantially  defective, 
and  therefore  the  order  of  warning  was  void. 
The  defect  In  the  affidavit  was  a  failure  to 
state  the  postofflce  address  of  the  wife,  or  the 
affiant's  Ignorance  thereof,  as  required  by  stat- 
ute. The  court  said  that,  if  the  court  grant- 
ing the  divorce  had  no  Jurisdiction,  then,  of 
course,  its  action  was  void,  but  held  that  this 
defect  in  the  affidavit  did  not  render  the  decree 
void,  but  merely  erroneous,  and  that,  It  appear- 
ing that  the  defendant  in  the  divorce  suit  had 
no  defense  thereto,  the  Judgment  should  not, 
under  these  circumstances,  be  reopened  and  va- 
cated as  erroneous,  even  if  this  were  allow- 
able In  an  action  of  such  a  character. 

And  in  an  action  to  obtain  dower  in  prop- 
erty conveyed  by  a  man  since  deceased,  brought 
by  one  claiming  to  be  his  widow,  in  which  the 
validity  of  a  decree  of  divorce  procured  by  the 
wife  against  her  husband  In  his  lifetime,  which 
was  set  up  as  a  defense,  was  attacked  on  the 
ground  that  the  subpoena  was  Issued  in  vaca- 
tion and  but  twelve  days  before  the  ensuing 
term,  whereas  the  statute  required  the  Interval 
to  be  at  least  thirty  days,  it  was  held  that, 
the  court  having  Jurisdiction  of  the  cause  of 
action  and  of  the  parties,  this  was  a  mere  ir- 
regularity, which  did  not  render  the  decree 
void,  but  voidable  only  upon  objection  in  due 
time  by  a  party  having  a  right  to  object.  The 
court  said :  *'TblB  is  a  novel  objection  to  come 
from  the  complainant  in  that  proceeding  after 
a  decree  In  her  favor  acquiesced  in  and  acted 
upon  by  her  for  more  than  seven  years  and 
until  after  her  husband's  death."  There  was 
an  exception  to  the  refusal  to  admit  evidence 
that  the  decree  was  procured  by  fraud  and  col- 
lusion, the  wife  having  been  coerced  Into  sign- 
ing the  petition  and  carrying  on  the  suit  by 
the  oppression  and  cruelty  of  her  husband,  who 
furnished  the  evidence  to  procure  the  divorce 
and  paid  the  costs,  for  the  alleged  purpose  of 
defrauding  the  wife  of  her  dower.  But  the 
court  held  that  the  evidence  was  Inadmissible, 
and  that  one  who  had  aided  In  procuring  a  col- 
lusive divorce  could  not  be  heard  to  thus  at- 
tack its  validity  In  a  collateral  proceeding. 
Mlltimore  v.  Mlltimort,  40  Pa.  151. 

So,  in  Richardson's  Estate,  132  Pa.  202,  19 
Atl.  82,  it  is  held  that  one  against  whom  a  di- 
vorce Is  obtained,  who  accepts  the  benefits  of 
the  decree  and  acts  in  a  way  which  would  be 
Illegal  but  for  the  divorce  so  granted,  cannot, 
after  a  long  lapse  of  time  and  after  the  death 
of  the  other  party,  deny  Its  validity,  or  assert 
that  it  was  obtained  without  due  notice.  This 
case  was  an  appeal  from  a  decision  of  the  or- 
phans* court  denying  to  plaintiff  any  Interest 
as  widow  in  the  estate  of  a  decedent.  It  was 
proved  that  plaintiff  and  the  decedent  had  been 
married  forty  years  t>efore  his  death,  but  there 
was  a  question  as  to  the  validity  of  the  mar- 
riage, there  t>elng  some  evidence  that  plaintiff 
had  a  lawful  husband  living  at  the  time,  and 
the  evidence  showed  that  she  lived  with  dece- 
dent only  eighteen  months,  and  made  no  claim 
on.  him  from  the  time  of  their  separation  until 
his  death,  that  he  had  twice  married  after 
their  separation  without  any  objection  on  her 
part,  and  that  she  herself  had  married  another 
man,  who  was  living  at  the  time  of  the  death 
of  the  first  husband.  It  was  therefore  held 
that  she  was  estopped  to  claim  any  interest  In 
the  estate  of  decedent  as  widow*  and  the  ques- 
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I  tlon  of  the  validity  of  the  divorce  and  '^s  effect 
upon  her  rights  seems  to  have  been  only  a  sec^ 
ondary  one.  It  Is  mentioned  simply  at  the  end 
of  the  opinion  of  the  court  as  having  been  re- 
ferred to  In  the  adjudication,  and  no  facts  are 
set  out  In  regard  to  the  manner  in  which  It 
was  obtained,  or  as  to  the  grounds  on  which  it 
was  attacked. 

And  one  who  accepts  the  benefits  of  a  void 
decree  of  divorce  against  her  by  contracting  a 
second  marriage  thereafter,  and  who  makes  no 
effort  to  have  the  decree  set  aside  during  the 
life  of  her  first  husband.  Is  held.  In  Mohler  v. 
Shank,  93  Iowa,  273,  34  L.  R.  A.  161,  61  N.  W. 
981,  to  be  estopped,  after  the  death  of  the 
iirst  husband,  from  contesting  the  validity  of 
the  decree  and  from  claiming  any  part  of  his 
estate  as  widow.  In  this  case  the  action  for 
divorce  was  instituted  by  the  guardian  of  the 
husband,  who  was  Insane,  the  wife  was  prop- 
erly served  with  notice,  appeared  in  the  action, 
and  made  a  contract  as  to  the  amount  of  ali- 
mony she  was  to  receive  In  case  of  a  decree 
against  her,  and  after  the  decree  was  entered 
accepted  the  alimony  and  married  another 
man.  The  court  therefore  held  that,  al- 
though the  decree  was  void  because  a  guardian 
has  no  authority  to  Institute  an  action  for 
divorce  on  behalf  of  his  ward,  still,  the  wife 
having  accepted  the  decree  as  valid  and  acted 
upon  It  by  marrying  again,  she  could  not  now 
be  permitted  to  come  Into  a  court  of  Justice  and 
masquerade  as  the  widow  of  her  first  husband, 
and  at  the  same  time  claim  that  she  was  the 
wife  of  the  man  whom  she  married  and  with 
whom  she  lived  for  about  eight  years  before 
the  first  husband  died ;  that  both  good  law  and 
good  morals  forbid  it. 

On  the  ground  of  estoppel,  also,  a  wife  was 
held,  in  Arthur  v.  Israel,  15  Colo.  147,  10  L.  R. 
A.  693,  25  Pac.  81,  to  have  no  right  to  attack, 
after  her  husband's  death,  the  validity  of  a  di- 
vorce decree  obtained  by  him  during  his  life- 
time, for  the  purpose  of  securing  his  estate. 
Upon  a  former  hearing  of  this  case  (7  Colo.  5, 
1  Pac.  438)  the  supreme  court  of  Colorado  had 
reversed  a  Judgment  of  the  county  court  In  an 
action  brought  by  the  wife  to  establish  her 
right  to  the  estate  of  her  former  husband 
against  his  administrator,  on  the  ground  of 
error  in  admitting  In  evidence  the  record  of 
two  divorce  proceedings  against  her,  which 
showed  plainly  on  their  face  a  lack  of  Jurisdic- 
tion In  the  court  over  the  defendant  therein 
because  of  defective  service  of  process.  There- 
upon, by  leave  of  the  county  court  to  which 
the  case  was  remanded,  the  wife  filed  an  amend- 
ment to  her  original  petition.  In  which  the 
facts  of  such  review  and  reversal  by  the  su- 
preme court  and  the  conclusions  reached  by 
the  reviewing  tribunal  were  set  forth,  and  the 
administrator  filed  a  supplemental  answer 
thereto,  In  which  It  was  averred  that  after  the 
divorce  decrees  were  entered  the  petitioner, 
with  full  knowledge  thereof,  had  voluntarily, 
during  the  lifetime  of  her  husband,  entered  into 
a  contract  of  marriage  with  another  man,  and 
had  lived  with  him  as  his  wife  until  after  the 
death  of  her  first  husband.  A  demurrer  to 
this  answer  was  sustained,  and  final  Judgment 
entered  for  the  petitioner,  but  the  supreme 
court,  on  proceedings  Instituted  to  reverse  this 
judgment,  held  that,  upon  the  state  of  facts 
set  forth  in  the  supplemental  answer,  the  pe- 
titioner would  not  be  allowed  to  set  up  the  In- 
validity of  the  divorce  decree  for  the  purpobe 
of  sharing  In  the  decedent's  estate,  since,  by 
acquiescing  In  and  accepting  the  benefits  of  the 
decree,  she  had  estopped  herself  to  question  Its 
validity.  The  court  put  the  question  thus: 
"When  the  wife  without  cause  deserts  her  hus- 
band and  home,  and  for  years  lives  In  adultery 
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with  another  man,  and  afterwards,  upon  learn- 
ing that  a  divorce  has  been  obtained  by  her  de- 
serted husband,  causes  a  marriage  ceremony 
with  her  paramour  to  be  solemnized,  and  con- 
tinuously IlTes  and  cohabits  with  him  as  his 
wife,  may  she.  upon  the  subsequent  decease  of 
her  abandoned  husband,  take  advantage  of  the 
fact  that  the  divorce  decree  Is  void  for  want 
of  proper  service  of  process,  and  successfully 
assert  against  other  heirs  her  right  under  the 
statute  of  descents  and  distributions  to  the  de- 
ceased's estate  as  his  widow?"  An  affirmative 
answer  to  this  question,  the  court  says,  would 
be  shocking  to  good  morals,  to  sound  public 
policy,  and  to  the  simplest  principles  of  Jus- 
tice, and  adds  that  the  petitioner,  having  vol- 
untarily elected  to  postpone  action  until  such 
time  as  she  might  secure  all  the  benefits  of  the 
marriage  contract  without  discharging  any  of 
Its  burdens,  would  not  now  be  allowed  to  set 
up  the  invalidity  of  the  divorce  decree  for  the 
purpose  of  securing  the  estate  of  her  former 
husband.  But  this  is  on  the  express  ground 
that  the  petitioner  had  estopped  herself  by  her 
conduct,  and  the  court  adheres  to  its  former 
decision  as  to  the  invalidity  of  the  decree  and 
Its  Inadmissibility  In  evidence.  For  a  discus- 
sion of  the  effect  of  the  husband's  death  on  the 
right  to  attack  the  decree,  see  Israel  v.  Arthur, 
0  Colo.  85.  7  Colo.  12,  1  Pac.  442  (supra  II. 
a,  8). 

And  a  suit  for  maintenance,  charging  deser- 
tion, having  been  brought  by  a  wife  against 
her  husband,  a  consent  decree  made  after  the 
court  had  announced  that  it  would  grant  a  di- 
vorce, in  which  there  was  a  stipulation  as  to 
alimony,  "to  be  in  full  of  all  claims  of  said 
complainant  against  said  defendant  or  his  prop- 
erty," was  held,  in  Owen  v.  Yale,  75  Mich.  2r»6, 
42  N.  W.  817,  to  be  valid  and  to  estop  the  wife 
from  claiming  dower  In  the  property  of  her 
deceased  husband.  In  this  case  the  plaintiff, 
as  grantee  of  lands  formerly  owned  by  the  de- 
ceased husband,  filed  a  bill  to  quiet  title  there- 
to as  against  the  claim  of  dower  of  the  defend- 
ant, who,  he  claimed,  had  relinquished  her 
dower  by  the  consent  decree  of  divorce  ob- 
tained during  her  husband's  lifetime.  From  a 
decree  granting  the  relief  prayed  the  wife  ap- 
pealed, but  the  supreme  court  'affirmed  the  de- 
cree. It  appeared  that  the  alimony  stipulated 
for  In  the  consent  decree  had  been  paid  to  and 
received  by  the  wife,  and  that  she  had  like- 
wise acted  upon  the  decree  by  contracting  a 
second  marriage.  Nothing  is  said  as  to  the 
ground  upon  which  she  claimed  the  right  to 
dower. 

And  in  an  action  to  partition  certain  lands 
of  a  decedent,  brought  by  one  claiming  a  dower 
Interest  therein  as  widow.  In  which  the  de- 
fendants set  up  a  decree  of  divorce  procured 
by  plaintiff  from  her  husband  many  years  be- 
fore and  the  payment  of  a  certain  sum  as  ali- 
mony to  her,  which  the  wife  attacked  as  void 
for  lack  of  Jurisdiction  in  the  court  decreeing 
It  because  the  petition  failed  to  show  that  she 
had  been  a  resident  of  the  state  for  six  months, 
as  required  by  statute.  It  was  held  that,  having 
authorized  the  prosecution  of  the  suit,  and 
having  received  the  alimony  allowed  her,  she 
was  estopped  to  deny  the  Jurisdiction ;  that 
after  she  had  enjoyed  the  benefits  she  sought 
and  gained  from  the  decree  she  could  not  be 
heard  to  claim  that  It  was  void  for  want  of 
jurisdiction.  The  wife  also  denied  that  she 
ever  gave  the  attorney  who  prosecuted  the  suit 
In  her  name  authority  to  appear  for  her,  and 
alleged  that  she  had  no  knowledge  of  the  pro- 
ceedings, that  no  notice  was  served  upon  her, 
and  that  she  never  received  the  money  col- 
lected as  alimony,  also  that  she  was  Insane  at 
the  time:  but  the  court  held  that  the  evidence 
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failed  to  sustain  these  claims.  Ellis  t.  Whlt^ 
61  Iowa,  644,  17  N.  W.  28. 

Likewise,  a  woman  who,  through  her  attor- 
ney. Instituted  a  suit  for  divorce  from  bed  and 
board  In  a  court  of  general  Jurisdiction,  but 
which  had  no  Jurisdiction  of  the  action  because 
neither  she  nor  her  husband  resided  In  the 
county  where  suit  was  brought :  and  whose  at- 
torney thereafter  filed  an  amended  petition 
seeking  an  absolute  divorce,  which  was  granted, 
— was  held  In  Asbury  v.  Powers,  23  Ky.  L».  Rep. 
1622,  65  S.  W.  605,  to  be  estapped,  after  the 
lapse  of  twenty-seven  years  and  the  remarriage 
and  death  of  her  husband,  to  attack  the  decree 
because  of  such  lack  of  Jurisdiction,  although 
she  alleged  that  the  suit  was  Instituted  in  such 
court,  and  the  amended  petition  filed,  by  her 
attorney  without  her  knowledge  or  consent,  and 
that  the  decree  for  absolute  divorce  was 
granted  without  her  knowledge  and  against  her 
desire,  on  default  of  answer  and  in  the  absence 
of  proof,  and  that  it  was  procured  by  the  fraud 
of  her  husband  in  collusion  with  her  counsel. 
It  was  he'd  that,  as  the  petition  In  the  divorce 
suit  was  not  a  part  of  the  record,  it  must  be 
presumed  that  the  averment  as  to  citlsenshlp 
necessary  to  confer  Jurisdiction  must  have  ap- 
peared therein;  and  that,  as  she  had  stood  by 
for  twenty-seven  years  without  making  any 
claim  or  assertion  of  her  righta»  knowing,  as 
she  must  have  known,  that  her  husband  had 
married  another,  with  whom  he  lived  as  hus- 
band for  fifteen  years  before  his  death,  and 
without  making  any  investigation  as  to  the 
kind  of  Judgment  rendered  In  the  action 
brought  by  her,  or  by  what  claim  her  husband 
had  married  another, — it  would  be  Inequitable 
and  unjust  to  permit  her  to  attack  the  Judg- 
ment she  had  obtained  as  void.  Whether  any 
person  could,  by  impeaching  the  averment  of  a 
Jurisdictional  fact,  destroy  the  Judgment  of  a 
court  of  general  Jurisdiction  after  the  lapse  of 
Iwenty-fivo  years,  was  considered  a  debatable 
question;  but  the  court  said  it  was  clear  that 
a  party  to  the  record,  and  especially  the  plain- 
tiff invoking  the  Jurisdiction,  could  not,  after 
so  great  a  lapse  of.  time,  impeach,  in  a  collat- 
eral proceeding,  a  decree  of  divorce  or  other  de- 
cree fixing  the  status  of  the  parties.  The  ques- 
tion of  the  validity  of  the  divorce  In  this  case 
arose  in  a  contest  between  the  divorced  wife 
and  one  whom  the  husband  had  subsequently 
married  as  to  the  settlement  of  his  estate. 

So,  also,  a  man  who  leaves  his  wife  and 
home,  and  goes  to  another  state,  and  nerer 
lives  with  her  again  or  supports  her,  during 
whose  absence  his  wife  obtains  a  decree  of  di- 
vorce against  him  on  the  ground  of  desertion, 
which  is  void  because  of  defective  service  of 
summons.  Is  held,  in  Marvin  v.  Foster,  61  Minn. 
154,  63  N.  W.  484,  to  be  estopped  to  take  ad- 
vantage of  the  invalidity  of  such  decree  after 
the  death  of  his  wife,  about  fourteen  years 
later,  and  to  assert  a  right  to  her  estate  as  her 
surviving  husband,  where  he  had  actual  notice 
of  the  pendency  of  the  divorce  proceedings,  and 
took  no  steps  to  Investigate  the  validity  of  the 
decree,  but,  upon  learning  that  the  divorce  had 
been  granted,  married  another  woman/  to 
whom,  for  the  purpose  of  inducing  her  to  marry 
him,  he  showed  a  newspaper  notice  of  the  di- 
vorce decree  and  represented  himself  as  a 
single  man,  and  with  whom  be  lived  as  his 
wife,  and  who  had  a  child  by  him.  The  court 
said  that,  having  voluntarily  accepted  the  prlT- 
lleges,  benefits,  and  fruits  of  the  void  judgment 
of  divorce,  the  husband  was  thereby  estopped 
from  claiming  any  portion  of  the  estate  of  his 
deceased  wife,  adding  also:  "The  Innocent 
second  wife  should  not  be  made  the  victim  of 
his  turpitude,  and  the  helpless  child  should  not 
have  the  stain  of  illegitimacy  resting  upon  It 
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by  FoBter  [the  husband]  now  aaerting  that  he 
Is  the  husband  of  a  former  wife.  He  may  pub- 
liah  his  own  shame  to  the  world  for  a  money 
consideration;  but  this  court  will  not  aid  him 
to  stigmatise  his  second  wife  as  living  an  adul- 
terous life,  nor  hold  that  her  child  Is  a  bas- 
tard." It  is  further  stated,  however,  that  a 
Toid  Judgment  of  divorce  cannot  be  legalized  by 
the  acts  of  the  divorced  iHirties,  and  that  the 
doctrine  of  estoppel  is  applied  to  this  case  on 
the  ground  that  It  is  one  relating  solely  to 
property  rights,  unaffected  by  any  considera- 
tions which  give  to  the  marriage  relation  its 
precise  status,  and  that  the  court  does  not 
wish  to  be  understood  as  lending  any  counte- 
nance to  the  idea  that  parties  may  become  di- 
vorced upon  the  ground  of  estoppel  by  conduct. 
This  attack  on  the  divorce  decree  was  made  in 
an  action  to  partition  the  wife's  estate,  by  one 
to  whom  the  husband  had  assigned  his  alleged 
interest  therein,  and  therefore  was  really  an 
attack  by  a  third  party,  but  the  court  treats  it 
as  if  made  by  the  husband  himself.  As  the 
husband's  assignee  took  with  knowledge  of  all 
the  facts  in  the  case,  he  stood  in  no  better  po- 
sition than  the  husband.  (See  also  infra.  III., 
b.) 

In  Bourne  v.  Simpson,  9  B.  Mon.  454,  an  ac- 
tion was  brought  against  the  owner  and  occu- 
pant of  land  sold  under  execution  against  one 
since  deceased  by  one  claiming  to  be  the  widow 
of  the  deceased,  praying  to  have  dower  allot- 
ted to  her  in  such  land.  It  appeared  that  in  a 
•ait  for  divorce  brought  by  her  against  the  de- 
ceased a  consent  Judgment  was  entered  for  ali- 
mony, and  that  later,  in  an  action  brought  by 
the  husband  for  divorce,  a  decree  was  made 
divorcing  both  parties  and  restoring  them  to 
all  the  rights  and  privileges  of  unmarried  per- 
sons. The  wife  had  accepted  the  provisions  a^ 
to  alimony,  and  both  parties  had  married  again. 
The  court  stated  that  under  the  Kentucky  act 
of  1816  no  writ  of  error  could  be  sued  out  to 
reverse  any  decree  of  any  court  granting  a  di- 
vorce, and  that,  therefore,  whether  the  decree 
was  right  or  wrong,  or  authorized  or  not  by 
the  facts  of  the  case,  it  could  not  be  disturbed 
by  this  court  so  far  as  the  divorce  alone  was 
concerned ;  but  that,  if  the  court  in  rendering 
the  decree  did  not  make  a  suitable  provision 
for  the  wife,  the  court  could,  at  the  instance 
of  the  party  who  complained  of  it,  examine  the 
decree,  and,  if  a  wrong  had  been  done,  reverse 
11.  if  the  party  complaining  was  not  precluded 
from  prosecuting  the  writ  of  error  or  appeal. 
But  in  this  case  the  wife  was  held  to  be  pre- 
cluded from  complaining  of  the  provision  made 
for  her  by  tbe  decree,  since  it  was  rendered  by 
her  consent ;  and  it  was  also  held  that  the  fact 
that  she  was  an  Infant  at  the  time  did  not  ren- 
der the  decree  void ;  that  it  was  voidable  merely, 
and,  if  injustice  was  done  her,  might  have  been 
reversed  by  seeking  a  reversal  in  apt  time ;  but 
that,  having  failed  to  prosecute  a  writ  of  er- 
ror, she  could  not  now,  in  a  new  and  different 
suit,  effect  her  object,  particularly  after  she 
had  received  and  enjoyed  the  property  decreed 
her,  and  not  only  had  done  this,  but  had  again 
entered  Into  the  marriage  relation.  The  court 
aaid:  "Having  used  all  the  privileges  con- 
ferred upon  her  by  the  decree,  she  is  too  late 
in  complaining  of  its  burdens,  if  any  such  ex- 
ist.*' 

In  en  action  brought  by  a  wife  to  set  aside 
the  will  of  her  deceased  husband,  and  to  have 
the  estate  disposed  of  thereby  declared  to  be- 
long to  her,  in  which  a  decree  of  divorce  ob- 
tained by  the  husband  in  his  lifetime  was  set 
up  in  defense,  but  attacked  by  the  wife  as  fraud- 
ulent in  a  reply  filed  by  her,  it  was  held  that 
the  falsity  of  affidavits  made  by  the  husband  In 
tbe  divorce  suit,  to  the  effect  that  the  defend- 
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ant  was  a  nonresident,  and  that  he  did  not 
know  her  address  and  could  not  ascertain 
the  same  by  any  means  within  his  con- 
trol, by  means  of  which  he  secured  service 
by  publication  and  was  relieved  from  sending 
a  copy  of  the  petition  and  publication 
notice  to  the  defendant,  as  required  by 
statute  In  case  of  service  by  publication,  did 
not  render  the  decree  an  absolute  nullity  and 
void  in  a  collateral  proceeding,  on  the  ground 
that,  the  affidavits  being  sufficient  on  their  face, 
the  service  by  publication  thus  secured  was 
valid,  and  that  tbe  affidavits  could  only  be  im- 
peached in  a  direct  action  brought  for  that 
purpose.  After  deciding  this,  the  court  goes 
on  to  say  that,  treating  the  decree  as  not  void, 
but  merely  voidable,  the  wife  was  not  entitled 
to  relief,  since  she  failed  to  state  In  her  plead- 
ings that  she  did  not  have  knowledge  of  the 
divorce  proceedings  In  time  to  appear  in  court 
and  defend,  as  it  was  her  duty  to  do  if  she  had 
such  knowledge,  and  that  she  did  not  discovei 
the  fraud  perpetrated  upon  her  until  within 
less  than  two  years  before  filing  her  reply,  the 
statute  requiring  that,  where  fraud  Is  perpe- 
trated upon  a  person,  he  must  bring  his  action 
to  defeat  the  same  within  two  years  next  after 
he  has  knowledge  thereof,  and  this  action  hav- 
ing been  brought  more  than  two  years  after  the 
divorce  decree  was  obtained.  The  court  in 
thus  discussing  the  effect  of  the  wife's  delay 
seems,  for  the  purpose  of  determining  her  right 
to  relief,  to  treat  the  present  action  as  a  di- 
rect attack  upon  the  validity  of  the  decree,  or 
to  impliedly  hold  that,  even  if  this  were  a  di- 
rect attack,  the  wife's  pleadings  were  not  suffi- 
cient to  entitle  her  to  defeat  the  divorce  Judg- 
ment. Larimer  v.  Knoyle,  43  Kan.  338,  23 
Pac.  487. 

The  right  to  contest  the  validity  of  the  de- 
cree is  usually  sustained,  however,  where  the 
party  attacking  it  has  not  been  guilty  of  laches, 
and  has  not  estopped  himself  or  herself  by 
taking  advantage  of  the  benefits  conferred 
thereby^ 

Thus,  a  divorce  decree  was  held  subject 
to  collateral  attack  on  the  ground  of  fraud 
after  the  death  of  the  successful  party,  in  a 
suit  for  partition  of  his  estate,  brought  by  the 
divorced  wife,  in  which  It  was  contended  that 
the  plaintiff  had  no  interest  in  the  estate  be- 
cause at  the  time  of  his  death  she  was  not  his 
wife,  he  having  obtained  an  absolute  divorce 
from  her  during  his  lifetime.  The  plaintiff  in 
her  bill  set  forth  her  marriage  to  the  decedent,, 
and  that  he,  having  wrongfully  driven  her  from 
his  home.  Induced  her  while  ill  and  mentally 
irresponsible,  through  fraud  and  misrepresen- 
tations, to  consent,  in  consideration  of  a  sum 
of  money,  to  the  institution  by  him  of  a  suit 
for  divorce  on  the  ground  of  abandonment,  but 
on  no  other  ground,  and  to  make  no  defense 
thereto,  and  to  come  into  the  Juri8dlcti<Mi  of 
the  court  and  accept  service  of  a  writ  of  sum- 
mons in  the  suit,  believing  the  ground  for  di- 
vorce therein  alleged  to  be  abandonment  and 
desertion,  but  which  really  charged  adultery, 
after  which  she  left  the  state  and  did  not  learn 
until  a  year  later  that  the  decree  of  divorce  had 
been  procured  on  a  charge  of  adultery,  which 
she  alleged  to  be  absolutely  and  wholly  false, 
whereupon  she  immediately  instituted  a  suit  in 
the  court  In  which  the  divorce  had  been  ob- 
tained to  have  such  decree  set  aside  and  can- 
celed, which  suit  was  still  pending  when  her 
husband  died.  It  was  held  that  the  complaint 
set  up  facts  sufficient  to  constitute  a  cause  of 
action,  and  to  authorize  the  relief  prayed,  and 
hat,  as  the  divorce  had  been  procured  by  fraud 
extrinsic  or  collateral  to  the  matter  tried  by  the 
court  rendering  the  decree,  It  was  subject  to 
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collateral    attack    in    the    suit    for    partition. 
Daniels  ▼.  Benedict,  50  Fed.  347. 

In  an  action  brought  by  one  claiming  as 
!^idow  to  have  dower  allotted  her  in  land 
devised  to  others  by  her  deceased  husband  the 
defendants  set  up  a  decree  of  divorce  obtained 
by  the  husband  in  another  state,  which  was 
held  void  because  the  husband  had  not  been  a 
resident  of  the  state  where  the  divorce  was  ob- 
tained a  sumclent  length  of  time  before  filing 
his  petition,  and  because  there  was  no  personal 
service  of  process  on  the  wife.  Chaney  v. 
Bryan.  15  Lea,  589.  The  court  said :  "There 
can  be  no  doubt  that  when  a  decree  of  divorce 
granted  by  the  courts  of  another  state  is  re- 
lied upon  in  this  state  In  bar  of  the  rights  of 
the  wife  or  widow  she  may  contest  the  validity 
of  the  same  by  showing  the  want  of  some  ju- 
risdictional fact,  although  the  record  show  or 
recite  the  existence  of  the  fact." 

So  in  Newcomb  v.  Newcomb,  13  Bush,  644, 
26  Am.  Rep.  222,  which  was  an  action  in  equity 
instituted  by  an  incompetent  by  her  next 
friend,  claiming  as  widow  of  a  deceased  person 
a  right  to  dower  in  his  realty  and  her  distrib- 
utable share  of  his  personalty,  a  decree  of  di- 
vorce obtained  by  the  husband  prior  to  his 
death,  which  was  set  up  in  bar  of  the  present 
action,  was  uttaclced  as  void  upon  the  ground, 
among  others,  that  it  was  obtained  upon  con- 
structive service  of  process,  and  that,  the  hus- 
band having  placed  his  wife  in  an  asylum  in 
another  state,  and  she  being  under  his  control 
and  subject  to  his  will,  she  was  neither  a  non- 
resident nor  absent  from  the  state  in  the  sense 
of  the  statute  authorizing  constructive  service 
of  process.  The  court  held  that  a  decree  of 
divorce  thus  obtained  was  void,  and  subject  to 
collateral  attack  when  pleaded  as  a  defense  In 
an  action  to  recover  dower  and  distribution  In 
the  husband's  estate,  and  this  notwithstanding 
the  husband  had  married  a  second  time. 

And  a  decree  of  divorce  obtained  by  a  hus- 
band in  another  state  upon  service  of  process 
by  publication  was  held,  in  Re  House.  2  Cou- 
noly,  524,  14  N.  Y.  Supp.  275,  after  the  death 
of  the  husband,  to  be  absolutely  void  in  New 
York  as  against  the  wife,  who  was  not  per- 
sonally served  and  did  not  appear  in  the  action, 
though  she  had  notice  thereof.  In  this  case 
the  husband  had  married  again  and  returned 
to  the  state  of  New  York,  and  upon  his  death 
both  the  first  and  second  wife  made  applica- 
tion, as  widow,  to  be  appointed  administratrix, 
and  the  court  held  that  the  first  wife  was  en- 
titled to  be  appointed. 

Clayton  v.  Clayton,  4  Colo.  410,  was  an  ac- 
tion in  ejectment  brought  ae^helr  at  law  by  one 
claiming  to  be  the  wife  of  a  person  deceased, 
against  his  administrators,  to  recover  the  pos- 
session of  certain  property.  The  defendants 
offered  In  evidence  a  decree  of  divorce  between 
the  plaintlir  and  the  deceased,  to  which  plain- 
tiff objected  on  the  ground  that  the  court  grant- 
ing the  divorce  had  no  jurisdiction  over  her 
and  that  the  decree  for  that  reason  was  abso- 
lutely void.  The  defendants  contended  that 
the  plaintiff  could  not  attack  the  decree  of 
divorce  because  she  had  failed  to  take  any 
steps  to  have  it  reviewed  or  reversed  within 
the  three  years  prescribed  by  statute,  and  also 
on  the  ground  that  the  decree  could  not  be  at- 
tacked collaterally.  But  the  court  held  that 
the  three  years'  statute  of  limitations  applied 
only  to  a  review  of  the  decree  on  Its  merits,  and 
had  no  bearing  on  the  question  of  the  admis- 
sibility in  evidence  of  the  record  in  the  divorce 
suit ;  that  the  jurisdiction  of  a  court  Is  always 
a  proper  subject  of  inquiry  when  Its  record  is 
sought  to  be  interposed  by  a  party  claiming  a 
benefit  therefrom  ;  and  that,  the  record  In  the  | 
divorce  suit  showing  afilrmatively  a  want  of 
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Jurisdiction  In  the  coart,  because  of  lack  of  no- 
tice to  the  defendant  therein  on  account  of  de- 
fective service  of  process,  It  was  properly  re- 
jected as  evidence. 

In  an  action  between  these  same  parties 
(Cheely  v.  Clayton,  110  D.  8.  701,  28  L.  ed. 
298,  4  Sup.  Ct.  Rep.  828),  the  court  held  that 
a  decree  of  divorce  granted  to  a  man  on  merely 
constructive  service  of  process  which  was  de- 
fective for  lack  of  suflilcient  notice  to  the  de- 
fendant is  wholly  void,  and  Is  therefore  no  bar 
to  an  action  by  the  wife  to  recover,  as  the  hus- 
band's widow,  a  share  In  his  real  estate.  In 
this,  an  In  the  other  case,  the  defendants  at- 
tempted to  set  up  the  decree  of  divorce  In  bar 
of  the  plalntiflTs  right  to  recover.  The  court 
said :  **The  true  question  In  this  case  is  which 
of  the  two  Sarah  A.  Claytons  was  the  lawful 
wife  of  James  W.  Clayton  at  the  time  of  his 
death,  and  as  such  entitled  by  the  statutes  of 
Colorado  to  inherit  one  half  of  his  real  estate." 
and  then  proceeded  to  discuss  the  validity  of 
the  divorce  without  saying  anything  In  regard 
to  the  effect  of  the  death  of  the  husband  on  the 
right  to  contest  the  validity  thereof. 

And  a  divorce  obtained  by  a  husband  in  a 
foreign  state  upon  service  of  notice  upon  his 
wife  by  publication  only  was  held,  in  Reel  r. 
Elder.  62  Pa.  308,  1  Am.  Rep.  414,  In  an  action 
brought  after  the  death  of  the  husband,  bj  the 
wife,  to  obtain  dower  in  land  which  he  had 
aliened  during  his  lifetime,  to  be  void  because 
of  lack  of  jurisdiction  in  the  court  granting  It, 
and  not  to  bar  the  wife's  right  of  dower. 

On  appeal  from  a  decree  granting  letters  of 
administration  on  the  estate  of  a  decedent  to 
one  claiming  to  be  his  widow  the  appellants 
alleged  that  the  decedent  left  no  widow,  having 
some  years  before  his  death  obtained  a  divorce 
from  the  petitioner  in  the'  present  proceeding. 
Tt  was  proved  that  a  divorce  In  his  favor  had 
been  granted  In  Ohio,  but  the  petitioner  at- 
tacked the  decree  as  void  for  lack  of  Jurisdic- 
tion in  that  the  deceased  had  not  complied  with 
the  requirements  of  the  Ohio  statutes  that.  In 
case  the  defendant  In  a  divorce  proceeding  Is 
not  a  resident  of  the  county,  and  notice  is 
served  by  publication,  a  summons  and  copy  of 
the  petition  shall  be  mailed  to  defendant,  un- 
less her  residence  Is  unknown  to  the  applicant 
and  cannot  be  ascertained  with  reasonable  dili- 
gence, in  which  case  publication  in  a  newspaper 
shall  be  sufliclent.  It  appeared  that  the  di- 
vorce had  been  granted  on  constructive  service 
by  publication  in  the  newspapers  only,  no  copy 
of  the  petition  having  been  mailed  to  defend- 
ant, and  the  record  alleged  that  defendant's  res- 
idence was  unknown  to  the  applicant  and  that 
he  had  used  due  diligence  to  ascertain  the  same, 
and  that  defendant  had  no  notice  of  the  pro- 
ceedings until  after  the  decree  was  made.  It 
being  proved  by  the  evidence  that  at  the  time 
of  the  pendency  of  the  divorce  proceedings  the 
residence  of  the  defendant  therein  was  well 
known  to  the  applicant,  it  was  held  that  the 
court  had  no  Jurisdiction  over  defendant,  and 
that  the  decree  had  been  obtained  by  falsehood 
and  fraud  practised  upon  the  court,  and  should 
be  treated  as  a  nullity,  the  court  saying  that 
while,  as  a  general  rule.  It  is  true  that  fraud 
in  obtaining  a  judgment  cannot  be  set  up  In  a  . 
collateral  proceeding*  by  a  party  or  one  in  priv- 
ity with  him.  this  rule  relates  only  to  fraud 
which  involves  the  merits  of  the  Judgment,  and 
does  not  govern  the  case  of  Jurisdiction  fraud- 
ulently attempted  to  be  obtained.  It  was 
urged  that  the  petitioner,  by  omitting  after 
notice  of  the  decree  of  divorce  to  take  steps 
to  set  it  aside  and  otherwise  acquiescing  In  it. 
waived  her  right  to  object  to  its  validity,  but 
it  was  held  that,  as  she  had  taken  no  benefit 
under  the  decree,  and  had  done  nothing  to  in> 
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4loce  the  deceased  or  his  representatlyes  to  any 
line  of  action  prejndicial  to  their  Interests, 
there  conid  be  no  estoppel.  Stanton  y.  Crosby, 
9  Hun,  370. 

A  legislative  divorce  procured  by  a  husband 
was  held,  in  Gaines  v.  Gaines,  9  B.  Mon.  306, 
48  Am.  Dec.  425,  in  a  contest  between  the  wife 
And  the  husband's  representatives  as  to  dower 
rights,  after  the  husband's  death,  to  be  inopera- 
tive, 8o  far  at  least  as  It  affected  her  dower 
rights.  It  appears  that,  the  wife  having  filed 
a  bill  against  her  husband,  alleging  ill  treat- 
ment and  that  she  had  been  forced  to  leave  him 
with  an  Inadequate  provision  for  her  support, 
and  praying  alimony,  the  husband  ansjirered, 
denying  the  allegations  of  the  bill  and  praying 
for  a  divorce  on  the  ground  of  abandonment, 
and  at  the  next  term  of  court  filed  a  supple- 
mental answer,  in  which  he  stated  that  since 
the  filing  of  his  original  answer  the  legislature 
had  granted  him  a  decree  of  divorce  from  his 
wife,  filing  a  copy  of  the  act,  which  he  pleaded 
and  relied  upon  as  a  bar  to  the  claim  for  ali- 
mony. The  husband  died  within  less  than  a 
year,  and  the  wife  thereupon  filed  a  bill  of  re- 
vivor against  his  representatives,  claiming 
dower  In  his  lands,  to  which  bill  the  defend- 
ants set  up  the  legislative  divorce  as  a  bar  to 
all  claims  to  dower  or  distribution.  The  court 
said  that  the  main  question  presented  was  as 
to  the  effect  of  the  legislative  divorce  upon  the 
respective  rights  of  the  parties,  and  that  this 
Involved  the  question  of  the  constitutional 
power  of  the  legislature  to  pass  special  acts  of 
divorce,  but  that  the  question  was  not  simply 
whether  the  legislature  might  under  any  cir- 
cumstances constitutionally  enact  that  one  per- 
son be  divorced  from  another,  but  ''whether, 
when  it  is  manifest  that  a  party  after  having 
aought  a  divorce  in  a  Judicial  tribunal,  and 
while  his  suit  is  there  pending,  abandons  that 
forum  and  resorts  to  the  legislative  power  for 
the  sole  purpose  of  affecting  and  defeating  the 
legal  and  equitable  rights  of  his  wife  in  his 
property,  the  divorce  granted  by  the  legisla- 
ture on  such  application  can,  without  disre- 
garding the  division  of  powers  and  distinction 
of  departments  as  established  by  the  Consti- 
tution and  the  security  of  private  rights  of 
contract  and  of  property  therein  granted,  be 
^•onsidered  as  asserting  to  any  extent  the  rights 
of  property  Involved  in  the  question  of  di- 
vorce,** and  expressed  the  opinion  that  it  could 
not.  It  was  therefore  held  that,  without  de- 
ciding upon  the  effect  of  legislative  divorces  so 
far  as  they  might  operate  upon  the  personal 
relations  and  abilities  or  disabilities  of  the  par- 
ties, the  divorce  In  this  case  was  Inoperative 
so  far  as  It  respected  the  rights  of  property  In- 
volved, and  could  not  deprive  the  wife  of  her 
interest  in  the  estate  of  her  husband  as  it 
would  have  existed  had  there  been  no  divorce. 

And  a  divorce  decreed  In  favor  of  a  husband, 
by  a  court  of  a  state  In.  which  the  cause  of  ac- 
tion did  not  accrue,  and  where  the  parties  never 
lived  ns  husband  and  wife,  and  where  the  wife 
was  never  served  with  process  and  never  ap- 
peared or  participated  in  any  way  in  the  pro- 
c-eedlngs.  was  held.  In  Piatt's  Appeal,  80  Pa. 
501,  after  the  death  of  the  successful  party, 
to  be  void  in  Pennsylvania,  where  the  husband 
resided  at  his  death,  and  the  wife  was  held  en- 
titled to  dower  in  his  estate  as  widow.  In  this 
case  a  bill  had  been  filed  by  the  wife  in  the 
court  granting  the  divorce  to  have  the  decree 
set  aside  during  her  husband's  lifetime,  but  he 
died  pending  the  action. 

Jordan  v.  Van  Epps,  68  How.  Pr.  338,  was 
an  action  of  ejectment  to  recover  an  alleged 
dower  interest  as  widow  against  the  defendant, 
a  purchaser  under  partition  sale.  Among  other 
defenses,  the  defendant  set  up  a  decree  of  dl- 
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vorce  between  plaintiff  and  her  deceased  hus- 
band, which  plaintiff  attacked  as  fraudulent. 
Counsel  for  defendant  argued  that  plaintiff,  be- 
ing a  party  to  the  divorce  suit,  could  not  col- 
laterally Impeach  the  decree  for  fraud  or  ir- 
regularity as  against  a  third  person,  but  this 
question  was  not  decided,  the  case  being  dis- 
posed of  on  other  grounds,  and  the  court  say- 
ing that  in  the  disposition  which  they  proposed 
to  make  of  the  case  It  was  not  necessary  to 
consider  the  various  objections  to  the  validity 
of  the  divor<;^. 

In  Wright  V.  Wright,  8  N.  J.  Eq.  143,  a  bill 
filed  by  a  woman  as  widow,  asking  for  dower  In 
her  deceased  husband's  property,  and  which, 
anticipating  that  a  decree  of  divorce  obtained 
by  the  husband  in  his  lifetime  would  be  set  up 
in  defense,  alleged  that  such  divorce  was  void 
because  obtained  by  fraud  and  without  notice 
to  the  defendant  therein,  was  held  good  on  de- 
murrer, the  court  saying  the  defense  should 
have  been  by  bill  and  answer,  and  not  by  de- 
murrer. Nothing  is  said  in  the  opinion  as  to 
the  merits  of  the  case,  or  the  effect  of  the  death 
of  the  husband  on  the  right  to  review  the  de- 
cree of  divorce,  but  one  of  the  grounds  of  the 
demurrer  was  that  the  bill  was  exhibited  for 
the  purpose  of  setting  aside  and  making  void 
or  Inoperative  the  divorce  decree,  and  that  the 
plaintiff  In  the  divorce  suit  had  departed  this 
life  long  prior  to  the  commencement  of  the 
present  suit. 

A  Judgment  of  separation  from  l>ed  and 
board,  entered  at  the  Instance  of  a  wife,  on  the 
mere  acknowledgment  by  the  husband  of  the 
truth  of  the  allegations  of  the  wife's  petition, 
and  which  she  set  up  In  bar  of  the  husband's 
right  to  a  divorce  in  a  later  proceeding  insti- 
tuted by  him,  was  attacked  by  the  wife  after 
the  husband's  death,  in  a  contest  as  to  prop- 
erty rights,  in  Welgel's  Succession,  18  La.  Ann. 
49.  The  court  cited  another  case  holding  that 
the  acknowledgment  by  the  defendant  of  the 
truth  of  the  facts  alleged  was  insufliclent  to 
support  a  demand  for  a  divorce,  and  said  that, 
while  they  wholly  approved  of  the  rule,  yet 
when  a  judgment  had  been  solemnly  rendered 
upon  such  evidence,  subsequently  recognised 
and  Invoked  by  both  parties  In  a  judicial  pro- 
ceeding, and  acquiesced  In  for  more  than  thirty 
years,  it  should  not  be  treated  as  a  nullity. 

III.  Attack  l>y  $tr€mger  to  the  decree, 

a.  In  direct  proceeding. 

There  seems  to  be  only  one  case  In  which  a 
direct  action  has  been^r  brought  by  third  par- 
ties to  set  aside  a  decree  of  divorce  alleged  to 
be  fraudulent, — that  of  Richardson  v.  Stowe, 
102  Mo.  83,  14  S.  W.  810,  In  which,  on  appeal 
from  a  judgment  dismissing  a  bill  brought  by 
the  heirs  of  a  deceased  person  to  have  annulled 
a  decree  of  divorce  In  favor  of  one  claiming  to 
have  been  the  wife  of  the  decedent,  and  a  money 
judgment  for  maintenance  and  costs  of  suit, 
which  was  made  a  lien  on  the  real  estate  of  the 
defendant,  on  the  ground  of  fraud  In  procuring 
the  decree  in  that  the  plaintiff  In  the  divorce  suit 
was  never  legally  married  to  the  defendant  be- 
cause at  the  time  of  the  alleged  marriage  he  had 
a  lawful  wife  living  and  was  of  unsound  mind 
and  incapable  of  contracting,  and  to  vacate  a 
sale  of  the  real  estate  under  execution  Issued 
on  such  judgment,  It  was  held  that,  as  It  ap- 
peared that  the  court  In  which  the  divorce  pro- 
ceedings were  instituted  had  jurisdiction  to 
hear  and  determine  finally  all  the  Issues  at- 
tempted to  be  raised  in  the  present  suit,  and 
as  It  had  found  them  for  the  plaintiff  In  that 
i  case,  they  were  adjudicated  and  could  not  be 
again  raised  In  this  case,  no  fraudulent  act  be- 
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Ing  alleged  or  shown  to  have  been  perpetrated 
by  the  wife  in  obtaining  the  decree  of  divorce. 
It  further  stated  that  the  fraud  for  which  a 
judgment  may  be  vacated  or  enjoined  in  equity 
must  be  In  the  procurement  of  the  judgment ; 
that.  If  the  cause  of  action  be  vitiated  by  fraud, 
this  is  a  defense  which  must  be  Interposed,  and, 
unless  its  interposition  be  prevented  by  fraud, 
it  cannot  be  asserted  against  the  judgment. 
Nothing  was  said  in  the  opinion  as  to  the  effect 
of  the  death  of  the  husband,  though  there  was 
a  contention  in  the  brief  of  counsel  that  what- 
ever right,  if  any,  may  have  existed  to  set  aside 
the  decree,  was  in  the  defendant,  and,  being 
personal  to  him,  died  with  him  and  did  not 
descend. 

b.  In  collateral  proceeding. 

In  several  cases  the  validity  of  a  divorce  de- 
cree has  been  attaclced  in  collateral  proceedings 
after  the  death  of  one  or  both  of  the  parties 
by  strangers  to  the  decree,  but  in  only  one  of 
them — that  of  Thomas  v.  Thomas,  88  Wis.  88. 
69  N.  W.  504 — is  the  question  of  the  effect  of 
the  death  squarely  passed  upon. 

In  an  action  of  debt  brought  by  an  adminis- 
trator for  the  purchase  price  of  land  sold  by 
his  decedent  without  the  joinder  of  his  wife, 
the  sale  being  conditioned  upon  the  procuring 
of  a  aist:ir.4r3e  of  the  wife's  interest  in  the  land, 
there  was  a  question  as  to  whether  the  wife's 
interest  was  extinguished  by  a  decree  of  divorce 
obtained  by  the  husband  in  his  lifetime.  The 
divorce  was  obtained  in  a  foreign  state  of 
which  the  husband  was  a  bona  fide  resident  at 
the  time,  upon  service  of  process  by  publication, 
the  wife  having  no  actual  notice  thereof,  and 
the  court  held  that  it  could  have  no  extraterri- 
torial force,  and  was  not  binding  on  the  wife 
in  Pennsylvania,  where  the  marriage  took  place 
and  the  offense  upon  which  the  divorce  was 
based  was  committed,  and  that  it  did  not  bar 
her  right  to  dower  in  the  property  of  her  hus- 
band situated  in  that  state.  Colvin  v.  Reed,  65 
Pa.  375. 

Burge  V.  Burge  (Mo.  App.)  67  S.  W.  703, 
was  an  action  by  one  claiming  to  be  the  wife 
of  a  deceased  person  to  revoke  letters  of  admin- 
istration granted  to  a  son  of  the  deceased,  and 
to  secure  the  grant  thereof  to  herself.  The 
point  on  which  the  case  turned  was  whether 
or  not  plaintiff  was  the  lawful  wife  of  the  de- 
cedent at  the  time  of  his  death.  The  deceased 
had  been  thrice  married.  The  first  wife  died, 
and  it  was  claimed  by  the  plaintiff  that  he  was 
divorced  from  the  second,  and  that  she,  being 
the  third  and  having  survived  him,  was  his 
lawful  widow.  To  maintain  the  issue,  she  put 
in  evidence  a  certificate  of  her  marriage  with 
decedeut.  The  defendant  thereupon  put  in  ev- 
idence a  certificate  of  the  solemnization  of  the 
marriage  of  decedent  with  his  second  wife, 
coupled  with  parol  evidence  that  she  was  liv- 
ing at  the  time  of  this  trial,  whereupon  plain- 
tiff introduced  the  record  of  the  divorce  pro- 
ceedings between  decedent  and  this  second 
wife,  from  which  it  appeared  that  judgment 
was  given  therein  on  constructive  notice  or  no- 
tice by  publication.  The  defendant  contended 
that  the  record  on  its  face  showed  that  the 
court  was  without  jurisdiction  because  the  or- 
der of  publication  upon  which  the  divorce  was 
granted  did  not  describe  the  defendant  therein 
by  her  proper  name.  The  court  found  that  the 
notice  by  publication  was  defective  in  falling 
properly  to  describe  the  defendant,  and  that 
the  judgment  of  divorce  was  therefore  without 
notice  and  void.  But  the  plaintiff  contended 
that,  even  if  tne  divorce  judgment  was  void, 
defendant  in  this  case  was  estopped  to  deny  its 
validity.  It  was  held,  however,  that,  as  the 
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defendant  was  claiming  do  property  rights  un- 
der the  decree,  the  only  purpose  of  Invoking 
the  application  of  the  doctrine  of  estoppel  was 
to  validate  a  void  marriage,  and  that  this  could 
not  be  allowed :  that,  even  If  the  decree  had 
been  valid  as  against  the  defendant  therein, 
there  was  not  that  privity  between  the  dece- 
dent and  the  defendant  in  this  action  which 
Is  an  essential  element  of  an  estoppel  in  cases 
of  this  kind,  since,  to  make  one  a  privy  to  an 
action,  he  must  have  acquired  an  interest  in 
the  subject-matter  thereof,  either  by  inherit- 
ance, succession,  or  purchase,  or  he  must  hold 
the  property  subordlnately.  As  It  was  not  pre- 
tended* that  the  defendant  had  acquired  any 
interest  in  the  subject-matter  of  the  divorce 
proceeding,  and  as  he  couid  not  do  so,  since 
the  only  matter  determined  therein  related 
solely  to  the  marriage  status,  it  was  held  that 
there  was  no  ground  upon  which  to  claim  that 
the  defendant  was  privy  to  the  divorce  pro- 
ceedings or  in  any  way  bound  thereby,  and 
that  therefore  he  was  not  estopped  to  impeach 
the  divorce  decree  on  the  ground  of  a  want  of 
jurisdiction  in  the  court  giving  it. 

In  Maynard  v.  Hill.  125  U.  S.  190,  31  L.  ed. 
654,  8  Sup.  Ct.  Rep.  723,  which  was  an  action 
to  recover  lands,  by  persons  claiming  as  heirs 
of  a  woman  who  had  been  divorced  by  legisla- 
tive act,  the  divorce  was  attacked  as  void  on 
the  ground  that  the  wife  had  no  knowledge  or 
notice  thereof,  that  there  was  no  cause  for 
divorce,  and  that  the  legislature  had  no  au- 
thority to  pass  the  act.  Both  parties  to  the 
divorce  were  dead  at  the  time  this  action  was 
brought.  The  court  held  that  the  divorce  was 
valid,  that  the  granting  of  divorces  was  a  right- 
ful subject  of  legislation,  and  that  the  fact  that 
no  cause  existed  for  the  divorce^  and  that  It 
was  obtained  without  the  knowledge  of  the 
wife,  could  not  affect  the  validity  of  the  act, 
though  saying  that,  if  the  true  state  of  facta 
had  been  brought  to  the  attention  of  Congress, 
that  body  might,  and  probably  would,  have  an- 
nulled the  act. 

And  a  decree  of  divorce  on  the  ground  of 
adultery,  obtained  In  Ohio  by  one  domiciled 
there,  against  his  wife  domiciled  in  New  York,, 
on  service  by  publication,  was  held  valid  In  Re 
Morrison,  52  Hun,  102,  5  N.  Y.  Supp.  90.  Af- 
firmed without  opinion  in  117  N.  Y.  638,  22 
N.  E.  1180,  after  the  death  of  both  parties,  on 
appeal  by  the  next  of  kin  of  the  wife  from  a  de- 
cree of  the  surrogate  court  awarding  distribu- 
tion of  the  wife's  estate  to  the  representatives 
of  the  deceased  husband.  It  was  contended  by 
the  husband's  representatives  that  the  divorce 
proceedings  in  Ohio  were  absolutely  void  In 
New  York,  but  the  court  held  that,  since  the 
parties  were  married  In  Ohio,  the  husband  was 
domiciled  there,  and  the  adultery  was  commit- 
ted there ;  and  since,  under  precisely  the  same 
circumstances,  a  divorce  would  be  granted  In 
New  York, — by  thus  upholding  the  foreign  di- 
vorce It  did  not  run  counter  to  the  public  pol- 
icy of  the  state  or  abstract  justice  or  pare 
morals,  but  simply  recognised  the  principle  of 
comity  of  states,  and  gave  due  effect  to  the 
judgment  of  a  sister  state.  It  was  held,  more- 
over, that,  the  husband,  having  invoked  the 
jurisdiction  of  the  Ohio  court  and  submltte<f 
himself  thereto,  could  not  be  heard  to  ques- 
tion such  jurisdiction,  and  that  his  represen- 
tatives could  occupy  no  better  position  than  he 
would  have  occupied  if  living. 

And  a  divorce  obtained  by  a  woman  against 
her  husband  In  a  state  to  which  she  had  gone 
after  he  had  deserted  her,  after  service  on  the 
husband  and  continuance  twice  granted  to  per- 
mit him  to  appear  and  defend,  which  he  falle^l 
to  do,  was  held  good  in  another  state  when  at- 
tacked as  void  by  third  parties  after  the  hus» 
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band's  death  on  the  ground  that  the  court 
granting  It  had  no  Jurisdiction  over  either 
party  because  the  husband  was  not  a  resident 
of  the  state  and  the  wife  had  no  legal  domicll 
there,  since  she  could  not  acquire  a  domicll 
different  from  that  which  she  had  when  her 
husband  deserted  her,  except  by  following  him. 
Harding  v.  Allen.  9  Me.  140,  23  Am.  Dec.  549. 
There  seems  to  have  been  no  question  but  that 
the  divorce  was  valid  in  the  state  where 
srranted,  and  the  question  in  this  case  seems 
rather  to  have  been,  What  credit  should  be 
given  to  the  decree  when  rights  were  claimed 
uDder  it  In  another  state  ?  The  court  held  that 
the  protection  of  innocent  persons  and  the  pur- 
ity of  public  morals  required  that  divorces 
lawfully  pronounced  in  one  jurisdiction,  and 
the  new  relations  thereupon  formed,  should 
be  recognized  as  operative  and  binding  every- 
where, though  to  this  might  be  excepted  cases 
of  fraud  and  collusion,  which  when  pleaded 
and  verified  vacated  all  Judgments.  But  in 
giving  effect  to  the  divorce  decree  it  was  ex- 
plicitly stated  that  the  grounds  upon  which  the 
decision  was  placed  were  limited  to  the  disso- 
lution of  the  marriage,  and  that,  had  the  ac- 
tion been  one  to  enforce  an  allowance  of  ali- 
mony granted  by  the  decree,  a  different  ques- 
tion would  be  presented. 

In  a  proceeding  against  executors  to  vacate 
and  set  aside  the  settlement  by  their  decedent, 
as  administratrix,  of  the  estate  of  her  deceased 
husband,  and  the  final  order  of  distribution, 
assigning  the  whole  estate  to  her,  brought  by 
the  heirs  of  the  husband,  on  the  ground  that 
she  was  never  his  lawful  wife  because  having  a 
lawful  husband  living  at  the  time  of  her  sec- 
ond marriage,  and  that  she  fraudulently  pro- 
cured such  order  of  distribution  by  concealing 
this  fact  from  the  court,  the  defendants  set  up 
a  divorce  procured  by  the  decedent  from  her 
first  husband,  which  the  plaintiffs  attacked  as 
Invalid.  The  court  refused  to  consider  the  va- 
lidity of  the  divorce  decree  for  the  reason  that 
it  considered  the  final  order  of  distribution  of 
tbe  husband's  estate  as  conclusive.  It  was 
contended  that  this  order  was  not  conclusive 
because  the  wife  had  been  guilty  of  fraud  in 
procuring  it  by  concealing  the  fact  of  her  prior 
marriage,  and  that  the  plaintiffs  icnew  nothing 
of  such  hiarrlage  and  divorce  until  after  her 
death.  But  the  court  held  that  the  evidence 
failed  to  show  any  fraud  on  her  part  as  to  such 
marriage  or  attempt  to  conceal  it,  and  that  the 
former  marriage  and  divorce  were  matters  of 
common  repute  in  the  neighborhood  where  she 
lived;  also  that  the  plaintiffs  had  been  guilty 
of  laches  in  failing  for  six  years  after  the  order 
of  distribution  was  made,  and  until  after  the 
death  of  the  wife,  to  investigate  the  validity  of 
the  divorce  proceedings,  since  the  facts  within 
their  knowledge  were  sufficient  to  put  them  on 
inquiry;  that,  "not  having  made  any  Inquiry 
.  .  .  when  they  ought  to  have  made  It,  they 
will  not  be  allowed  to  make  it  six  years  later, 
when  the  opposing  party  is  dead  and  the  main 
fource  of  evidence  thereby  cut  off."  Thomas 
T.  Thomas,  88  Wis.  88,  69  N.  W.  504. 

In  Dow  V.  Blake,  148  111.  76,  86  N.  B.  761, 
an  action  of  debt  was  brought  against  a  man 
on  a  Judgment  for  alimony  rendered  against 
him  in  a  divorce  proceeding  in  another  state. 
Shortly  after  the  commencement  of  the  action 
the  defendant  died  and  his  administrator  was 
substituted  as  .defendant  in  his  place.  Three 
days  before  trial  and  seventeen  months  after 
Issue  Joined  defendant  asked  leave  to  file  ad- 
ditional pleas,  which  was  refused.  One  of  the 
alleged  facts  which  it  was  thus  proposed  to 
plead  was  that  the  recovery  of  alimony  was 
based  upon  a  fraudulent  divorce  obtained 
by  collusion  and  agreement  between  the 
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plaintiff  and  deceased.  But  the  court  h«lA 
that  the  husband,  if  alive,  could  not  set  up  as 
a  defense  to  the  present  action  that  the  decree- 
of  divorce  from  his  wife  had  been  obtained  by 
collusion  with  her,  on  the  well-settled  principle 
that  In  a  court  of  Justice  a  man  cannot  com- 
plain of  a  wrong  done  by  himself  or  by  anoth- 
er's wrong  in  which  he  was  a  partaker,  and  that 
such  defense  was  as  much  forbidden  to  the  ad- 
ministrator of  the  deceased  as  to  the  deceased* 
himself,  saying:  **If  the  defendant  In  a  di- 
vorce decree  cannot  attack  it  I>ecau8e  it  was- 
obtained  by  his  own  fraud,  it  would  seem  to  bo- 
true  that  his  administrator  could  not  attack 
it  because  of  such  fraud.  If  he  cannot  take 
advantage  of  his  own  wrongs  in  his  lifetime, 
for  the  purpose  of  saving  his  estate  from  lia- 
bility, his  representative  after  his  death  ought 
not  to  be  allowed  to  save  his  estate  from  lia- 
bility by  taking  advantage  of  that  same  wrong." 

In  an  action  brought  against  the  administra- 
tor and  widow  of  a  deceased  person  to  require- 
them  to  account  for  certain  personal  property 
of  the  decedent  which  had  come  Into  their 
hands,  and  to  pay  to  the  plaintiffs  their  Just 
proportion  thereof,  there  was  Involved  a  ques- 
tion as  to  the  legality  of  the  marriage  between 
decedent  and  his  wife,  which  depended  on  the 
validity  of  a  divorce  decreed  between  her  and- 
a  former  husband,  who  was  dead  at  the  time 
of  the  bringing  of  this  action.  The  wife  was 
a  resident  of  North  Carolina  and  the  divorce 
was  procured  in  Tennessea,  and  it  was  held  that 
the  decree  was  altogether  inoperative  and  null 
because  the  wife  did  not  appear  in  the  suit, 
was  not  served  with  process,  and  was  not  a> 
Bubject  of  Tennessee,  but  was  a  citizen  and  in- 
habitant of  North  Carolina  and  not  subject 
to  the  Jurisdiction  of  the  Tennessee  court.  It 
was  therefore  held  that  the  second  marriage 
was  void.  Irby  v.  Wilson,  21  N.  C.  (1  Dev.  ft 
B.  Eq.)   568. 

In  Marvin  v.  Foster,  61  Minn.  154,  63  N.  W. 
484,  an  attack  was  made  on  the  validity  of  a 
divorce  decree  in  favor  of  a  wife  after  her 
death,  in  a  suit  to  partition  her  estate,  by  one 
to  whom  the  husband  had  transferred  all  his 
alleged  rights  in  the  wife's  estate.  The  decree 
was  void  because  of  de'fectlve  service  of  process- 
on  the  husband,  but,  as  he  had  estopped  him- 
self to  question  its  validity  by  taking  advan- 
tage of  tbe  benefits  thereof  and  marrying  a  sec- 
ond time.  Judgment  was  rendered  against  his  as- 
signee. The  assignee  had  taken  the  convey- 
ance from  the  husband  with  knowledge  of  air 
the  facts  In  the  case,  and  therefore  stood  In  no 
better  position  than  the  husband.  The  court, 
however,  treated  this  attack  on  the  divorce  de- 
cree as  if  made  by  the  husband  himself.  (See 
supra,  II.  b.) 

In  an  action  to  recover,  as  widow,  dower  In 
certain  lands  conveyed  by  one  since  deceased  It 
was  alleged  In  defense  that  the  plaintiff  was 
not  the  wife  of  the  deceased  at  the  time  of  his 
death,  he  having  previously  obtained  a  divorce 
from  her  in  another  state.  After  the  action 
commenced  the  plaintiff  died  and  her  admin- 
istrator was  substituted  as  plaintiff.  It  was 
proved  that  the  divorce  was  obtained  by  the 
deceased  without  the  knowledge  of  his  wife, 
and  that  she  knew  nothing  thereof  until  after 
his  death,  and  there  was  nothing  in  the  record 
to  show  on  what  ground  It  had  been  granted. 
It  was  held  that  the  decree  acted  only  on  the 
marital  relation  between  the  parties,  and  did 
not  affect,  or  purport  to  affect,  the  property 
rights  of  the  wife  In  the  state  of  Ohio.  The- 
court  also  said  that,  as  the  wife  had  no  op- 
portunity to  defend,  all  that  could  be  claimed 
for  the  decree  was  that  it  dissolved  the  mari- 
tal relation  between  the  parties  and  restored 
the  husband  to  the  status  of  an  onmarrled  maiv 
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saying :  '*Tbi8  tbe  coart  could  do ;  bat,  as  It 
had  DO  Jurisdiction  of  the  person  of  the  wife, 
it  was  not  competent  to  the  Indiana  court  to 
affect  such  rights  as  she  had  acquired  in  the 
property  of  the  husband  under  the  laws  of  this 
state."  There  is  nothing  in  the  opinion  of 
this  case,  or  in  the  facts  stated,  to  show 
whether  the  validity  of  the  foreign  decree  of 
•divorce  was  attaclced,  or  whether  it  was  con- 
tended simply  that  it  did  not  affect  the  dower 
right  of  the  plaintiff  In  her  husband's  property. 
Doerr  ▼.  Forsythe,  50  Ohio  St.  726,  35  N.  E. 
1055. 

A  divorce  decreed  by  the  ecclesiastical  court 
on  tbe  ground  that  at  the  time  of  contracting 
the  marriage  the  parties,  or  one  of  them,  had 
Dot  reached  the  age  of  consent,  which  in  effect 
amounted  to  an  annulment  of  the  marriage, 
was  attacked  in  the  court  of  wards  after  the 
death  of  the  husband,  by  a  daughter  born  of 
such  marriage,  in  a  bill  filed  to  traverse  an 
office  found  whereby  a  child  by  a  later  wife  was 
adjudged  to  be  the  lawful  heir,  in  which  it  was 
alleged  that  both  the  parties  were  above  tbe 
age  of  consent  at  the  time  of  their  marriage. 
It  was  contended  that,  if  In  truth  the  husband 
and  wife  were  of  the  age  of  consent  at  the  time 
of  the  marriage,  no  divorce,  after  pretending 
that  they  were  within  the  age  of  consent, 
should  conclude  the  parties  or  their  heirs,  but 
that  they  might  prove  the  contrary  at  com- 
mon law, — and  especially  in  the  present  case, 
t>ecause  it  concerned  inheritance  and  the  true 
descent  thereof.  But  it  was  held  that,  as  the 
ecclesiastical  court  had  sentenced  the  marriage 
to  be  void  and  of  no  effect,  and  had  decreed  a  di- 
vorce, that  decision  was  binding  on  the  court  of 
wards,  the  court  saying  that,  as  the  ecclesiasti- 
cal Judge  is  Judge  of  the  original  matter,  viz., 
the  lawfulness  of  the  marriage,  "we  will  never 
•examine  the  cause,  whether  it  be  true  or  not ;  for 
of  things  (the  cognizance  whereof  belongs  to 
the  ecclesiastical  court)  we  ought  to  give  credit 
to  their  sentences,  as  they  give  to  the  Judg- 
ments in  our  courts."  It  was  therefore  held 
that  tho  divorce,  as  long  as  It  remained  In 
force,  was  binding  and  concluded  the  heirs  of 
the  divorced  parties.  Kenn's  Case.  7  CoIec, 
42b.  This  case  does  not*  seem  to  decide  any- 
thing as  to  the  right  to  review  a  decree  of 
divorce  after  the  death  of  one  of  the  parties 
by  a  proceeding  in  the  proper  court,  but  only 
to  decide  that,  owing  to  the  peculiar  Jurisdic- 
tion of  the  ecclesiastical  court  over  matrimo- 
nial causes,  a  final  decree  of  that  court  can- 
cot  be  attacked  collaterally  In  the  temporal 
•courts.  But  the  statement  that  the  divorce 
was  binding  "as  long  as  It  remained  In  force*' 
seems  to  indicate  that  on  a  suit  brought  In  the 
ecclestlastical  court  the  Judgment  might  be  re- 
versed, and  Hargrave  In  his  "Treatise  on  the 
Effect  of  Sentences  of  Courts  Ecclesiastical  in 
■Cases  of  Marriage  when  Pleaded  or  Offered  in 
Evidence  in  the  Courts  Temporal."  published  in 
his  "Tracts  Relative  to  the  Law  of  England," 
says,  on  page  455,  In  discussing  Kenn's  Case : 
"It  seems  to  have  been  agreed  by  the  Judges 
that  the  sentence,  being  contra  matrimoniumt 
was  not  conclusive  on  the  Issue  of  .  .  . 
[the  divorced  parties]    In  the  spiritual  court." 

Upon  this  case  being  referred  by  the  King's 
special  commandment  to  a  committee  of  the 
Justices  and  chief  Justices,  it  was  resolved,  In 
Robertson  v.  Stallage,  Cro.  Jac.  186.  that  "a 
divorce  being  by  sentence  In  the  spiritual  court 
between  ...  [a  man]  and  his  wife  causa 
vracontractus  or  other  cause,  the  parties  being 
•dead  between  whom  It  was,  the  court  of  wards 
-cannot  now  examine  It  to  prove  another  heir 
against  that  sentence."  The  headnote  says 
that  a  sentence  of  divorce  cannot  be  re-exam- 
tned  after  the  death  of  the  parties,  and  in 
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Comyn's  Digest,  Baron  and  Feme,  C,  the  case  is 
also  cited  to  the  proposition,  that  a  divorce  by 
sentence  in  the  life  of  the  parties  cannot  be 
re-examined  after  their  death.  But  In  view  of 
the  decision  in  Kenn's  Case,  and  of  the  opin- 
ion which  seems  to  have  very  widely  prevailed, 
though  there  is  some  conflict  on  the  point,  that 
a  sentence  in  the  spiritual  courts  in  a  matrimo- 
nial cause  was  conclusive  In  the  temporal 
courts.  It  seems  probable  that  all  the  Judges 
Intended  to  decide  was  that  the  sentence  of 
the  ecclesiastical  court  must  be  given  full 
credit  in  the  court  of  wards  until  set  aside  in 
the  proper  court,  or,  at  most,  that  it  could  not 
be  reviewed  in  the  temporal  courts  after  the 
death  of  the  parties.  It  hardly  seems  to  go 
so  far  as  to  decide  that  a  party  interested  could 
not  impeach  the  sentence  for  fraud  in  the  ec- 
clesiastical courts^  even  after  the  death  of  the 
parties. 

In  Corbet's  Case,  22  Edw.  IV.  FItzb.  Abr. 
title,  Consultac.  6,  as  elaborated  in  Kenn's 
Case,  7  Coke,  42b,  an  Infant  was  married  while 
under  the  age  of  consent  but  after  reaching 
full  age  cohabited  with  his  wife  and  afterwards 
put  her  away,  having  no  issue,  and  married 
another,  by  whom  he  had  a  son.  After  bis 
death  a  younger  brother  sued  In  the  spiritual 
court  to  reverse  the  second  marriage.  It  was 
stated  in  this  case  that,  if  the  elder  brother 
and  his  first  wife  had  had  Issue  and  been  un- 
justly divorced  and  the  husband  had  thereafter 
married  another  and  died,  the  issue  of  the  first 
marriage  might  sue  in  the  ecclesiastical  court 
to  avoid  the  divorce ;  and  a  distinction  is  made 
between  the  annulment  after  the  death  of  the 
parties  of  a  sentence  of  divorce  given  In  their 
lifetime  and  a  divorce  granted  after  the  death 
of  the  parties,  it  being  said  that  a  divorce 
may  be  annulled  after  the  death  of  the 
parties,  but  that,  if  either  of  the  parties  be 
dead  before  any  divorce  is  granted,  the  sur- 
viving party  cannot  sue  to  declare  the  mar- 
riage void.  However,  as  in  the  Case  of  Cor- 
bet there  was  no  divorce,  these  statements  mast 
be  considered  mere  diota. 

And  in  Shaw  v.  Gould,  L.  R.  3  H.  L.  55,  37 
L.  J.  Ch.  N.  S.  433,  18  L.  T.  N.  S.  833,  there 
was  a  query  raised,  which  was  not  decided,  as 
to  whether  collusion  would  be  a  sufficient  rea- 
son for  setting  aside  a  decree  of  divorce  after 
the  death  of  all  the  parties  to  the  proceeding. 
In  this  case  a  divorce  decreed  in  Scotland 
between  parties  who  were  married  in  England, 
and  who  had  gone  to  Scotland  for  the  purpose 
of  obtaining  the  divorce,  but  who  had  resided 
there  a  sufficient  length  of  time  to  give  the 
court  Jurisdiction  under  the  law  of  Scotland, 
was  held  to  be  invalid  in  England,  and  there- 
fore the  children  of  a  second  marriage  cele- 
brated In  Scotland  were  held  not  to  be  "law- 
fully begotten"  within  the  meaning  of  a  will 
executed  In  England,  devising  a  fund  In  trust 
for  their  mother  for  life  and  after  her  death 
to  her  children  lawfully  begotten.  The  deci- 
sion was  rested  on  the  lack  of  Jurisdiction  In 
the  Scotch  court  to  decree  a  divorce  between 
parties  married  and  dQmlclled  In  England,  but 
one  of  tbe  Judges  said  that,  even  If  the  Scotch 
court  had  Jurisdiction,  he  would  still  be  of 
opinion  that  the  decree  was  not  binding  as 
having  been  obtained  collustvely,  the  husband 
having  entered  Into  an  agreement  not  to  do 
anything  to  prevent  the  decree  being  entered, 
although  he  abstained  from  resting  his .  deci- 
sion on  that  ground  because  he  entertained  a 
doubt  as  to  whether  collusion  could  be  a  suffi- 
cient reason  for  setting  aside  the  decree  after 
the  death  of  the  parties.  Another  Judge,  who 
concurred  in  the  decision  that  the  divorce  was 
Invalid  because  the  parties  were  not  legally 
domiciled  in  Scotland,  seems  also  to  entertain 
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aome  doubt  as  to  whether  or  not  the  motiyes 
of  the  parties  In  resorting  to  Scotland  could  be 
questioned  after  such  a  lapse  of  time  for  the 
purpose  of  rendering  their  children  illegitimate, 
saying :  "There  was  a  valid  divorce  and  a  ca- 
pacity to  marry  in  the  territory,  and  when  that 
marriage  has  resulted  in  the  birth  of  children, 
who  have  the  status  of  legitimate  children  ac- 
-cording  to  the  law  of  their- own  country,  are 
we  in  reference  to  them  and  their  rights  to  re- 
vert to  an  inquiry,  at  whatever  distance  of 
time,  OS  to  whether  Buxton's  [the  husband's] 
resort  to  Scotland  was  or  was  not  for  the  pur- 
pose of  facilitating  the  divorce?  That  has  not 
been  directly  decided  In  any  of  the  cases, 
.  .  .  but  I  think  the  cases  tend  in  that  di- 
rection so  strongly  that  I  cannot  .  .  . 
talce  upon  myself  to  suggest  a  doubt  as  to  their 
being  the  law  of  England,  although  I  do  not 
:8ee  my  way  to  reconciling  It  with  general  prin- 
ciples of  Jurisprudence  or  the  generally  recog- 
nised rules  of  international  law." 

Conway  v.  Beazley,  3  Uagg.  Eccl.  Rep.  639, 
was  an  action  to  declare  the  nullity  of  a  mar- 
riage on  the  ground  that  the  husband  had  a 
wife  living  at  the  time  the  marriage  was  con- 
tracted, a  divorce  which  he  had  obtained  from 
his  first  wife,  who  had  since  died,  being  alleged 
to  be  unlawful.  The  husband  and  his  first 
^Ife  were  married  in  England,  and  the  divorce 
was  procured  in  Scotland,  both  parties  being 
■at  the  time  domiciled  in  England.  It  was  held 
that  a  Scotch  divorce  between  parties  married 
jind  domiciled  in  England  at  the  time  of  the 
granting  of  the  divorce  was  Invalid. 

It  was  also  held  in  Dolphin  v.  Robins,  7  H. 
L.  Cas.  390,  29  L.  J.  Frob.  N.  S.  11,  5  Jur.  N. 
S.  1271,  7  Week.  Rep.  674,  that  a  Scotch  di- 
vorce between  parties  married  and  domiciled 
in  England,  and  who  had  gone  to  Scotland  for 
the  purpose  of  obtaining  the  divorce,  was  void 
ior  lack  of  Jurisdiction  in  the  court  granting 
It.  In  this  case  the  divorced  wife  had  married 
a  second  time  In  Scotland,  and  the  question  of 
the  validity  of  the  divorce  arose  after  her  death 
In  a  contest  as  to  which  of  two  wills  made  by 
lier,  one  while  domiciled  In  England  and  another 
revoking  the  former,  made  after  her  second 
marriage  while  domiciled  In  France,  should  be 
probated,  the  validity  of  the  second  will  de- 
pending on  the  Scotch  divorce. 

So,  In  McCarthy  v.Decaix,  2  Russ.  &M.  614,  as 
reported  in  2  Clark  &  F.  567,  a  divorce  granted 
in  Denmark  between  a  Dane  and  an  English- 
-woman,  who  were  married  In  England,  was 
held  In  a  suit  Instituted  after  the  death  of  both 
•parties  between  their  personal  representatives 
respecting  some  property  the  right  to  which 
bad  accrued  to  the  wife  subsequent  to  the  di- 
vorce, to  be  invalid,  as  no  foreign  divorce  could 
affect  an  English  marriage,  the  effect  of  the 
•death  of  the  parties  not  being  considered. 

The  validity  of  a  decree  of  annulment  of  mar- 
riage in  the  consistorial  court  was  attacked  in 
Meddowcroft  v.  Ilugueuin,  3  Curt.  Ecci.  Rep. 
403,  in  a  collateral  proceeding  after  the  death 
of  one  of  the  parties,  by  a  son  of  the  deceased, 
•on  the  ground  of  fraad  and  collusion  In  obtain- 
ing it,  but  the  salt  failed  because  the  court 
held  there  was  no  sufficient  evidence  of  fraud 
in  obtaining  the  decree  to  Justify  them  In  set- 
ting it  aside.  There  was  a  query,  which  was 
not  decided,  as  to  whether  the  Issue  of  a  mar- 
riage pronounced  to  be  null  and  void  by  the 
sentence  of  a  consistorial  court  could  impeacli 
such  sentence  In  the  prerogative  court,  and  the 
•court  said  that  they  were  of  opinion  that  they 
-could  not  question  this  sentence  on  any  ground, 
unless  it  might  be  on  the  ground  that  It  was 
obtained  by  fraud  and  imposition  in  the  con- 
sistory court,  and  on  appeal  (4  Moore,  P.  C.  C. 
386)  It  was  said  that  a  collusive  suit  Is  not 
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a  real  Judgment,  but  mmethlng  obtained  by 
fraud  from  the  court,  which  Is  not  binding, 
and  that  It  had  been  laid  down  In  law  and  in 
equity.  In  reference  to  ecclesiastical  cases,  that 
collusion  would  make  a  nullity  of  a  Judgment  If 
it  were  l>etween  the  parties.  But  the  judg- 
ment of  the  lower  court  that  fraud  was  not 
sufficiently  shown  was  affirmed.  In  a  later  ac- 
tion brought  by  the  same  plaintiff,  reported  as 
Perry  v.  Meddowcroft,  10  Beav.  122,  It  was 
said.  In  answer  to  the  contention  that.  If  a  sen- 
tence, decree,  or  Judgment  of  any  court  could 
be  shown  to  have  been  obtained  by  fraud  or 
collusion.  It  was  not  to  be  used  In  any  court  as 
evidence  against  the  right  of  the  party  who 
might  be  precluded  by  a  sentence  properly  ob- 
tained, that  that  proposition  did  not  seem  to 
have  been  disputed,  that  a  sentence  might  be 
refused  the  respect  which  would  otherwise  be 
due  it  If  it  could  be  shown  that  It  was  obtained 
by  fraud  and  collusion.  However,  in  this  case 
also  it  was  held  that  the  evidence  failed  to 
show  fraud. 

A  decree  of  annulment  of  marriage  by  the 
ecclesiastical  court  was  reversed  In  Harrison 
V.  Southampton,  21  Eng.  L.  &  Eq.  343,  after 
the  death  of  one  of  the  parties,  In  a  suit  to 
establish  a  claim  to  the  property  of  the  de- 
ceased, on  proof  that  the  decree  had  been  pro- 
cured by  the  fraud  and  collusion  of  the  par- 
ties. This  decision  reversed  Harrison  v. 
Southampton,  17  Eng.  L.  &  Eq.  364,  in  which 
the  court  said  that  there  was  no  doubt  that 
fraud  would  vitiate  the  decree  If  there  were 
clear  evidence  of  the  fraud,  but  held  that  there 
was  no  sufficient  proof  of  collusion,  and  that 
the  sentence  of  annulment  was  conclusive. 

In  Ryan  v.  Ryan,  2  Phllllm.  Eccl.  Rep.  332, 
a  divorce  had  been  decreed  by  royal  ordinance 
In  Denmark  l)etween  parties  domiciled  there, 
and  the  husband  had  married  again.  After  his 
death  the  second  wife  applied  to  the  prerogative 
court  of  Canterbury  for  letters  of  administra- 
tion upon  his  estate,  and  the  daughters  of  the 
first  marriage  opposed  her  Interest,  appar- 
ently upon  the  ground  that  the  divorce  was  In- 
valid, though  this  is  not  expressly  stated.  The 
case  having  been  delayed  for  various  causes 
for  many  years,  and  the  daughters  having 
withdrawn  their  opposition,  the  court  finally 
decided  In  favor  of  the  wife's  right  to  the  ad- 
ministration, saying  the  wife's  interest  was  de- 
nied but  she  had  propounded  it  and  established 
It  according  to  the  law  of  Denmark,  since,  ac- 
cording to  the  evidence  of  Danish  lawyers,  a 
divorce  by  the  King  of  Denmark  is  a  divorce 
a  vinculo  matrimonii,  and  such  a  dissolution 
of  an  existing  marriage  is  good.  The  Judge 
therefore  said  that  under  the  circumstances  of 
the  case  he  considered  the  proof  sufficient,  the 
parties  being  both  domiciled  In  Denmark,  and 
that  whether  they  would  have  been  sufficient 
in  a  matrimonial  cause  it  was  Hot  necessary 
to  decide,  but  on  the  mere  question  whether  the 
widow  should  take  out  the  administration 
semper  prcMumitur  pro  matrimonio,  and  that, 
the  parties  who  opposed  the  widow  having 
withdrawn  their  opposition,  he  pronounced  for 
her  Interest,  guarding  himself  against  its  oper- 
ating in  the  same  way  In  a  matrimonial  cause, 
where  both  the  burden  and  the  nature  of  the 
proof  would  be  different. 

IV.  Death  of  one  party  pending  appeal. 

Where  property  rights  are  involved  it  is  usu- 
ally held  that  the  action  does  not  abate  on  the 
death  of  one  of  the  parties  pending  an  appeal 
from  a  Judgment  granting  a  divorce,  though 
the  rule  Is  otherwise  where  a  divorce  has  been 
refused. 

In  NIckerson  v.  Nlckerson,  34  Or.  1,  48  Pac 
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423,  54  Pac.  277,  it  !■  held  that  the  death  of 
the  defendant  pending  an  appeal  by  him  from 
a  decree  of  divorce  does  not  abate  the  action 
or  the  appeal  where  property  rights  are  in- 
volved, but  that  both  survive  to  the  heirs  of 
the  deceased,  under  statutes  providing  that  no 
action  shall  abate  by  the  death  of  a  party  If 
the  cause  of  action  survive  or  continue,  and 
that  an  action  for  a  wrong  shall  not  abate  by 
the  death  of  any  party  after  the  verdict  has 
been  given  therein,  but  the  action  shall  pro- 
ceed thereafter  in  the  same  manner  as  in  cases 
where  the  cause  of  action  survives.  The  court 
says  that,  while  from  the  nature  of  things  the 
cause  of  suit  does  not  survive  the  death  of  a 
party  where  the  only  relief  sought  is  the  dis- 
solution of  the  marriage  relation,  since  death 
effectuates  more  surely  the  very  end  which  it 
is  the  especial  purpose  of  the  suit  to  accom- 
plish, still,  "where  the  consequences  of  the  di- 
vorce are  such  as  affect  the  property  rights  of 
the  parties  to  the  suit,  the  heirs  or  personal 
representatives  may  have  such  an  interest  in 
the  litigation  as  that  the  cause  will  survive,  not 
for  the  purpose  of  continuing  the  controversy 
touching  the  rights  of  divorce  within  itself, 
but  for  the  ascertainment  of  whether  the  prop- 
erty has  been  rightfully  diverted  from  Its 
appropriate  channel  of  devolution/' 

And  a  decree  of  absolute  divorce  having  been 
rendered  in  favor  of  a  husband,  and  an  appeal 
taken  therefrom  by  the  wife,  it  was  held  in 
Thomas  v.  Thomas,  57  Md.  504,  that  the  death 
of  the  husband  pending  the  appeal  did  not 
abate  the  suit,  except  so  far  as  the  question 
dissolving  the  marital  relation  was  concerned, 
where  it  appeared  that  the  husband  left  real 
and  personal  property,  the  court  saying: 
"So  far  as  the  question  of  the  marital  relation 
was  concerned,  that  question  was  forever  con- 
cluded by  the  death  of  the  appellee,  and  no  one 
had  any  longer  any  interest  In  reviving  It. 
But  the  decree  which  granted  the  divorce  at 
the  same  time  determined  the  property  rights 
of  the  appellant,  and,  if  unreversed,  deprived 
her  of  all  rights  in  her  late  husband's  property. 
With  respect  to  that  question,  her  interest  sur- 
vived, and,  if  the  decree  was  erroneous,  she  was 
aggrieved  thereby  and  had  a  standing  in  court 
to  prosecute  an  appeal  therefrom  for  the  pur- 
pose of  having  the  decree  reversed."  In  this 
case,  however,  the  appeal  was  dismissed  be- 
cause the  persons  upon  whom  by  the  death  of 
the  husband  the  right  to  his  property  devolved 
had  not  been  made  parties. 

So,  in  Danforth  v.  Danforth,  111  III.  236,  it 
was  held  that  where,  pending  an  appeal  from 
an  order  refusing  to  set  aside  on  motion  a  de- 
cree of  divorce  rendered  against  a  woman  upon 
ex  parte  hearing,  and  to  permit  her  to  defend 
the  suit,  the  husband  died,  and  the  appellate 
court,  after  his  death,  entered  a  Judgment  re- 
versing the  order  of  the  lower  court  refusing 
to  set  aside  the  decree,  such  Judgment  was  not 
void,  but  binding  upon  those  succeeding  to  the 
husband's  estate ;  and  that  the  appellate  court 
had  the  right,  on  motion  of  the  wife,  to  amend 
the  record  so  as  to  show  entry  of  Judgment  be- 
fore the  death  of  the  husband.  The  court  hav- 
ing been  clothed,  by  the  act  of  the  parties  and 
the  law,  with  full  Jurisdiction  and  rightful  au- 
thority to  render  the  Judgment  it  did,  the  death 
of  the  appellee — not  brought  to  its  notice — was 
held  not  to  deprive  it  of  such  Jurisdiction  law- 
fully acquired.  It  was  urged  that,  conceding 
that  where  after  Jurisdiction  has  been  acquired 
over  a  party  he  dies.  Judgment  rendered  against 
him  subsequently  to  his  death  Is  not  void,  this 
rule  has  no  application  to  a  suit  for  a  divorce, 
— that  in  such  an  action  the  death  of  either 
party  puts  an  end  to  all  further »legal  proceed- 
ings. This  was  conceded  to  be  true  where  the 
67  L.  R.  A. 


death  takes  place  before  any  final  decree  of  di- 
vorce, but  the  court  said  that  where  a  decree 
has  been  improperly  obtained,  and  the  proceed- 
ings are  erroneous,  the  party  whose  property 
rights  have  been  injuriously  affected  by  sudk 
decree  ought  not  to  be  concluded  by  reason  of 
the  subsequent  death  of  the  other  party ;  that 
while  both  parties  live  a  writ  of  error  lies  to- 
reverse  an  erroneous  decree  of  divorce,  the  ef- 
fect of  which  is  to  restore  both  parties  to  their 
former  status  of  husband  and  wife  in  law ;  and 
that  after  the  death  of  one  it  ought  to  lie  in 
favor  of  the  other  party,  not  for  the  same  pur- 
pose, but  to  restore  the  survivor  to  his  or  her 
rights  of  property  devested  erroneously  by  the- 
decree.  Wren  v.  Moss,  7  111.  72  (sujtra,  II.  a, 
3),  is  cited  in  the  opinion  as  an  authority  for 
the  contention  that  a  divorced  wife,  after  the 
death  of  her  husband,  may  prosecute  a  writ  of 
error  to  reverse  the  decree  of  divorce,  an<J 
thereby  be  restored  to  all  her  rights  as  widow 
In  the  estate  of  her  deceased  husband,  the  court 
saying :  "If,  then,  the  appellant  could  have- 
proseonted  her  appeal  or  writ  of  error  to  re- 
verse the  decree  of  divorce  even  after  her  hus- 
band's death,  and  thus  remove  the  bar  of  that 
decree  to  the  assertion  of  her  property  rights- 
as  widow  of  the  deceased,  no  reason  is  seen 
why  she  may  not  do  the  same  thing  where  her 
husband  dies  after  the  appeal  is  taken  or  writ 
of  error  brought,  and  after  the  cause  is- 
snbmitted." 

There  is  a  dictum  to  the  effect  that  an  ap- 
peal from  a  divorce  decree  abates  on  the  deatb^ 
of  one  of  the  parties,  in  McCollum  v.  McCol- 
lum,  1  Heisk.  566,  note,  in  which  it  was  held 
that  a  bill  to  vacate  or  modify  a  decree  of  ali- 
mony may  be  revived  after  the  death  of  the 
complainant  in  the  bill  to  review,  the  court 
saymg  that  the  death  of  the  complainant  did 
not  have  the  effect  of  abating  either  the  ap- 
peal or  the  suit,  and  that  in  this  respect  an  ap- 
peal from  a  decree  of  divorce  differs  from  an 
appeal  from  a  decree  for  alimony. 

So,  also,  the  court  says,  in  Downer  v.  How- 
ard, 44  Wis.  82,  that  in  case  of  the  death  of 
cither  party  after  appeal  brought  from  a  Judg- 
ment granting  a  divorce  it  is  probable  that,  if 
rights  of  property  d^ended  upon  the  reversal 
or  affirmance  of  such  Judgment,  the  court  would 
permit  the  appeal  to  be  revived  in  favor  of 
those  whose  rights  were  so  affected,  since,  la 
ca8%  of  a  Judgment  of  divorce  against  either 
party,  the  descent  of  all  the  property  is  changed, 
and  the  death  of  either  party  after  aa 
appeal  from  such  Judgment  ought  not  to  bar 
those  interested  in  the  estate  from  reviewing 
the  Judgment  of  the  court  below.  However^ 
the  court  expressly  states  that  it  does  not  de- 
cide that  question ;  and  in  this  case  the  appeal 
was  taken  from  a  Judgment  denying  a  divorce. 

And  in  Boyd's  Appeal,  38  Pa.  241  {supra,  II. 
a,  2),  in  which  a  decree  of  divorce  in  favor  of  a 
husband  was  vacated  on  motion  after  his  death* 
for  fraud  In  procuring  it,  it  was  said  in  the- 
opinion  that  no  one  could  doubt  that  the  de- 
cree might  have  t>een  reversed  on  appeal  if  the 
time  for  taking  an  appeal  had  not  elapsed ; 
that  the  husband's  death  could  not  have  pre- 
vented that. 

And  where  on  appeal  from  a  decree  of  di- 
vorce in  favor  of  a  wife  the  husband  dies  be- 
fore entry  of  Judgment  of  affirmance,  but  after 
the  case  Is  argued  and  submitted.  Judgment 
will  be  entered  as  of  the  day  on  which  the  case- 
was  taken  under  advisement.  Mead  v.  Mead^ 
1  Mo.  App.  247. 

In  Sharon  v.  Sharon,  76  Cal.  1,  16  Pac  345,. 
where,  pending  an  appeal  from  a  decree  of  di- 
vorce in  favor  of  a  wife,  the  husband  died,  his 
administrator  was  substituted  in  his  place- 
without  any  question  of  the  light  to  do  so. 
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Nothing  is  HLld  In  tbe  opinion  or  In  the  conten- 
tions of  counsel  as  to  the  effect  of  the  death 
of  one  of  the  parties  pending  an  appeal  from  a 
<]ivorce  decree,  and  upon  the  decree  in  favor  of 
the  wife  being  affirmed  in  the  main,  but  modi- 
fied in  some  particulars  and  sent  back  to  the 
lower  court,  where  Judgment  was  again  entered 
for  the  wife,  the  administrator  appealed  a  sec- 
ond Ume  (84  Cal.  424,  23  Fac.  1100). 

V.  Conclusion. 

The  authorities  are  practically  unanimous 
that,  in  the  absence  of  statutory  qualifications, 
m,  decree  of  divorce  may  be  vacated  after  the 
term  at  which  It  was  rendered,  where  it  is 
shown  that  it  was  obtained  by  fraud;  and  in 
most  of  the  cases  the  death  of  one  of  the  par- 
ties seems  not  to  be  considered  of  Importance, 
— at  least  where  property  rights  are  involved. 
Where  the  courts  have  refused  to  set  aside, 
after  the  death  of  one  of  the  parties,  a  decree 
of  divorce  obtained  by  fraud,  it  has  usually 
been  because  of  laches  in  bringing  the  action 
to  vacate  the  decree,  or  because  of  estoppel  by 
having  accepted  the  benefits  thereof.  In  Nel- 
son on  Divorce  &  Separation,  {  1054,  it  is  said 
that  "the  same  rule  of  public  policy  that  re- 
4ialre8  the  decree  to  be  vacated  although  a  sec- 
ond marriage  has  taken  place  will  require  the 
■same  relief  although  one  of  the  parties  is 
•dead,'*  but  that  *'the  fact  that  the  party  is  dead 
who  Is  alleged  to  have  procured  the  decree  by 
fraud  should  Justify  the  court  in  requiring  clear 
and  satisfactory  evidence  of  the  fraud,  for  the 
^lead  can  make  no  denials  or  explanations.'* 

Tennessee  and  California  seem  to  be  excep- 
tions to  the  general  rule  that  a  decree  of  divorce 
may  be  set  aside  after  the  death  of  one  of  the 
parties,  for  fraud  In  procuring  It.  (See  Owens 
▼.  81ms,  8  Coldw.  544,  supra,  II.  a,  4,  and 
KIrschner  v.  Dietrich,  110  Cal.  502.  42  Pac. 
1064,  supra,  II.  a,  2,  holding  that  by  the  death 
of  one  of  the  parties  a  suit  for  divorce  abates 
and  passes  beyond  the  limits  of  a  revivor.) 
But,  as  in  Tennessee  there  is  a  statute  provid- 
ing that  the  only  method  for  reviewing  a  de- 
•cree  of  divorce  shall  be  by  appeal,  and  as  in 
the  case  of  Owens  v.  Sims  the  time  for  appeal 
bad  expired,  and  it  would  seem  that  the  suit 
must  have  been  dismissed  even  if  both  parties 
tiad  been  living.  It  Is  possible  that  in  the  ab- 
sence of  that  statute  the  court  might  have  de- 
•cided  otherwise  as  to  the  effect  of  the  death. 
And  In  Kirschner  v.  Dietrich  the  Judgment  of 
•divorce  was  silent  on  the  question  of  property, 
And  there  is  at  least  some  indication  in  the 
opinion  that,  if  there  had  been  an  Issue  as  to 
property  rights  involved,  the  decision  might 
Lave  been  different,  since,  in  refusing  the  hus- 
band's petition  to  open  the  decree,  and  in  de- 
ciding that  the  effect  of  the  wife's  death  upon 
the  action  was  not  changed  by  the  question  of 
property  suggested  by  the  husband  in  the  an- 
swer which  he  asked  leave  to  file,  the  court 
said  that,  "if  there  was  originally  no  issue  on 
tbe  sabject,"  an  action  for  divorce  could  not 
be  revived  in  case  of  death  after  Judgment  for 
tbe  purpose  of  having  a  question  of  property 
rights  adjudicated. 

These  two  decisions  are  the  only  ones  which 
squarely  decide  against  the  right  to  vacate  a 
decree  of  divorce  after  the  death  of  one  of  the 
parties  where  fraud  is  alleged  and  rights  of 
property  are  involved.  In  Barney  v.  Barney, 
14  Iowa,  180  isupra,  II.  a,  1),  It  is  held  that 
where  complainant  In  a  divorce  suit  died  after 
a  decree  in  her  favor  but  before  the  expiration 
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of  the  time  allowed  for  an  appeal,  the  action 
ended  with  her  death,  and  could  not  be  revived. 
But  in  this  case  no  fraud  was  alleged,  aud  no 
property  rights  were  involved;  and  the  same 
court,  in  the  principal  case  of  Lawrence  v. 
Nelson,  allows  a  decree  of  divorce  to  be  set 
aside  after  the  death  of  the  successful  party, 
because  of  lack  of  Jurisdiction  in  the  court 
granting  It. 

In  states  where  there  are  statutory  provi- 
sions forbidding  the  review  of  a  Judgment  of 
divorce  after  the  term  at  which  granted,  It  has 
usually  been  held  that  such  statutes  do  not  pre- 
clude the  vacation  of  a  divorce  decree  where 
the  court  granting  it  had  no  Jurisdiction,  al- 
though some  cases  hold  that  fraud  In  any  other 
matter  than  In  obtaining  Jurisdiction  Is  not 
sufficient  to  Justify  a  review  in  defiance  of  stat- 
ute. (See  Richardson  v.  Stowe,  102  Mo.  33, 
14  S.  W.  810,  supra.  III.  a,  and  RIne  v.  Hodg- 
son. 0  Ohio  Dec.  Reprint,  275,  supra,  II.  a,  4.) 

Where  a  direct  attack  Is  made  on  the  valid- 
ity of  the  decree,  it  is  usually  done  either  by 
motion  or  petition  filed  In  the  original  divorce 
suit  itself  to  have  the  decree  set  aside,  or  by 
an  original  bill  In  the  nature  of  a  bill  of  review, 
bringing  In  all  the  parties  who  may  be  affected 
by  the  annulment  of  the  decree,  though  In  some 
cases  the  decree  has  been  set  aside  on  writ  of 
error  or  appeal.  In  only  a  few  of  the  cases, 
however,  has  the  question  of  the  procedure 
necessary  to  t>e  followed  been  raised  and 
discussed. 

There  is  no  English  case  deciding  the  exact 
point  involved  in  this  note,  unless  it  may  be 
Robertson  v.  Stallage,  Cro.  Jac.  186.  which 
seems  doubtful,  for  the  reasons  stated  in  III.  b, 
supra.  This  may  be  due  to  the  theory  that 
under  the  policy  of  the  ecclesiastical  law  a  de- 
cision contra  matrimonium  was  regarded  as 
never  final,  but  always  open  to  revision  and 
reversal  upon  a  proper  proceeding  in  the  proper 
court,  though  there  has  been  some  dissent  from 
this  doctrine  by  several  English  Judges,  and  It 
is  of  rather  doubtful  authority.  But  It  was 
undoubtedly  the  rule  under  the  old  canon  law. 
The  only  English  cases  in  which  the  validity 
of  a  divorce  has  been  attacked  after  the  death 
of  one  or  both  of  the  parties  have  been  those 
In  which  the  validity  of  a  foreign  divorce  has 
l>een  called  In  question  In  some  collateral  pro- 
ceeding, or  those  In  which  In  an  action  in  the 
temporal  courts  an  attempt  has  been  made  to 
impeach  the  validity  of  a  decree  of  divorce  or 
annulment  of  marriage  pronounced  by  the 
ecclesiastical  courts.  As  to  the  conclusiveness 
of  a  sentence  in  the  spiritual  courts  when  In- 
troduced in  evidence  in  the  temporal  courts 
there  has  been  some  controversy,  some  Judges 
contending  that  because  of  the  peculiar  Juris- 
diction of  the  ecclesiastical  courts  over  matri- 
monial causes  their  decrees,  so-  long  as  they 
remain  in  force,  must  be  considered  absolutely 
conclusive  in  the  temporal  courts.  (See  Kenn's 
Case,  III.  b,  supra.)  But  the  weight  of  au- 
thority seems  to  hold  that,  while  ordinarily 
such  decrees  are  conclusive  In  the  temporal 
courts,  they  may  always  l>e  attacked  for  fraud. 
And  it  has  been  claimed  that  a  distinction 
should  be  made  between  the  right  to  set  aside 
a  divorce  decree  after  the  death  of  the  parties 
in  cases  where  there  has  been  no  subsequent 
marriage  and  in  cases  where  the  deceased  had 
before  his  death  contracted  a  second  marriage, 
which  would,  of  course,  be  dissolved  by  the 
vacation  of  the  divorce  sentence,  and  the  issue 
thereof  bastardized.  F.  H.  U 
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.) 


The  renting  of  a  cbnrcb  paraonaflre,  aod 

using  the  rent  to  procure  another  residence 
for  the  parson,  do  not  deprive  it  of  its  ex- 
emption from  taxation,  under  a  provision 
that  exemption  of  parsonages  shall  not  ex- 
tend beyond  the  buildings  and  premises  ac- 
tually occupied  as  such. 

(March  7,  1902.) 

APPLICATION  for  a  writ  of  mandamus 
to  compel  the  correction  of  a  tax  dupli- 
cate by  striking  therefrom  an  assessment 
against  petitioner.     Granted. 

Statement  by  Jones,  J.: 

The  following  petition  was  filed  in  this 
cause : 

'The  petition  of  the  Protestant  Episcopal 
Church  of  the  Parish  of  St.  Philips,  in 
Charleston,  in  the  state  of  South  Carolina, 
respectfully  showeth:  (1)  That  your  peti- 
tioner, the  Protestant  Episcopal  Church  of 
the  Parish  of  St,  Philips,  in  Charleston,  in 
the  state  of  South  Carolina,  is  a  body  poli- 
tic and  corporate,  by  virtue  of  and  under  an 
act  of  the  general  assembly  of  the  said  state 
of  South  Carolina,  ratified  20th  December, 
1791,  and  has  been  and  is  the  owner  of  (in- 
ter alia)  a  lot  of  land  and  the  building 
thereon,  situate  on  the  east  side  of  Glebe 
street,  between  George  and  Wentworth 
streets,  in  the  city  of  Charleston,  in  the 
county  of  Charleston  and  in  the  state  of 
South  Carolina,  measuring  about  100  feet 
by  about  150  feet,  being  lot  numbered  9  on 
the  plan  of  the  glebe  lands  of  St.  Philips, 
made  by  R.  Q.  Pinckney,  surveyor,  and  of 
record  at  page  126  of  Plat  Book  A  No.  1, 
in  the  office  of  the  register  of  mesne  convey- 
ances for  the  said  county  of  Charleston,  and 
known  as  Nos.  6  and  8  Glebe  street.  That 
the  above-named  William  H.  Prioleau  is  the 
duly  appointed,  commissioned,  and  quali- 
fied county  auditor  of  the  said  county  of 
Charleston.  (2)  That  the  said  lot  of  land 
was  very  many  years  ago  set  apart  and  the 
building  thereon  was  originally  erected  as 
a  parsonage,  and  that  they  have  been  ever 
known  as  *St.  Philips'  Parsonage,'  and  ever 
exempted  from  taxation  until  the  year  1898, 
when  they  were  assessed  and  valued  for  tax- 
ation by  the  board  of  ass^'ssors  on  your  pe- 
titioner's, 'return*  for  that  year  (although 
stated  by  your  petitioner  in  said  'return'  to 
be  exempt  from  taxation),  and  were  there- 


upon placed  by  the  county  auditor  on  the  tax 
duplicates  of  the  said  county  of  Charleston, 
and  have  since  appeared  on  said  duplicate, 
and  taxes  have  been  charged  and  levied 
thereon  by  the  county  auditor  from  year  to 
year.  (3)  That  your  petitioner  is  advised 
that  the  said  lot  of  land  and  the  building 
thereon  is  exempt  from  taxation  under  f  4, 
art.  10,  of  the  Constitution  of  the  state  of 
South  Carolina,  which  said  §  4  reads  as  fol- 
lows: *Sec.  4.  There  shall  be  exempt  from 
taxation  all  county,  township,  and  municipal 
property  used  exclusively  for  public  pur- 
poses, and  not  for  revenue,  and  the  property 
of  all  schools,  colleges  and  institutions  of 
learning,  all  charitable  institutions  in  the 
nature  of  asylums  for  the  infirm,  deaf  and 
dumb,  blind,  idiotic  and  indigent  persons, 
except  where  the  profits  of  such  institutions 
are  applied  to  private  uses;  all  public  li- 
braries, churches,  parsonages,  and  burying 
grounds;  but  property  of  associations  and 
societies,  although  connected  with  charitable 
objects,  shall  not  be  exempt  from  state, 
county,  or  municipal  taxation;  provided, 
that  as  to  real  estate,  this  exemption  shall 
not  extend  beyond  the  buildings  and  prem- 
ises actually  occupied  by  such  schools,  col- 
leges, institutions  of  learning,  asylums,  li- 
braries, churches,  parsonages,  and  burial 
grounds,  although  connected  with  charitable 
objects.*  (4)  That  on  or  about  the  9th  day 
of  March,  1899,  your  petitioner  presented 
to  the  comptroller  general  of  the  state  of 
South  Carolina  a  petition  setting  forth  the 
facts  of  the  case  and  asking  relief,  as  wilt 
fully  appear  by  reference  to  the  said  peti- 
tion, hereunto  "annexed  as  part  and  parcel 
hereof,  and  to  which  reference  is  craved  as 
often  as  may  be  necessary;  but  that  the 
said  comptroller  general,  by  and  under  the 
advice  of  the  attorney  general  of  the  state, 
refused  to  grant  the  prayer  of  the  said  peti- 
tion, which  said  advice  of  the  attorney  gen- 
eral is  embodied  in  the  letter  dated  May  9,. 
1899,  hereto  annexed  as  part  and  parcel 
hereof,  and  reference  thereto  is  craved  as- 
often  as  may  be  necessary.  (5)  That  your 
petitioner  has  resorted  to  all  the  lawful 
means  known  to  your  petitioner  to  procure 
an  exemption  from  taxation  of  the  said  lot 
of  land  and  the  building  thereon,  and  is  ad- 
vised that  there  is  no  adequate  remedy  other 
than  a  writ  of  mandamus  to  procure  such 
exemption.  Wherefore  your  petitioner,  ask- 
ing the  aid  of  this  honorable  court,  prays 
that  a  writ  of  mandamus  be  issued,  directed 
to  the  said  county  auditor,  commanding  him 
to  correct  your  petitioner's  said  'return/ 
and  also  the  said  tax  duplicates,  either  by 
striking  therefrom  and  omitting  altogether 


Note. — As  to  effect  of  using  property  of  a 
religious,  charitable,  or  educational  institution 
in  secular  business,  or  for  revenue,  upon  its 
right  to  exemption  from  taxation,  see  Book 
Agents  of  M.  E.  Church,  South  v.  Fllnton 
(Tenn.)  19  L.  R.  A.  289,  and  note;  Montana 
Catholic  Mission  v.  Lewis  &  C.  County  (Mont.) 
67  L.  R.  A. 


22  L.  R.  A.  084 ;  American  Sunday  School  Un- 
ion V.  Taylor  (Pa.)  23  L.  R.  A.  695:  Portland 
Hibernian  Benev.  Soc.  v.  Kelly  (Or.)  80  L.  R, 
A.  167 :  Pitterer  v.  Crawford  (Mo.)  50  L.  R.  A. 
191 ;  and  Young  Men's  Christian  Asso.  ▼. 
Douglas  County   (Neb.)  52  L.  R.  A.  123. 
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the  said  lot  of  land  and  the  building  thereon, 
or  else  by  striking  out  the  assessment  and 
valuation  of  the  same  placed  on  the  said 
'return'  and  tax  duplicates,  and  marking  and 
declaring  the  same  to  be  exempt  from  taxa- 
tion. -/Sid  that  your  petitioner  may  have 
such  further  or  other  relief,  or  both,  as  may 
be  just  and  meet.  And  your  petitioner  will 
ever  pray,  and  so  forth." 

Mr.  T.  W.  Bacot  for  petitioner. 
Mr.  U.  X.  Gnnter  for  respondent. 

Jones,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  application  in  the  original  juris- 
diction of  this  court  for  a  writ  of  mandamus 
to  compel  the  county  auditor  of  Charleston 
county  to  correct  the  tax  duplicate  by  strik- 
ing therefrom  the  assessment  of  the  lot  in 
the  city  of  Charleston  known  as  "St.  Phi- 
lips Parsonage,"  which  it  is  claimed  by  peti- 
tioner is  exempt  from  taxation  under  arti- 
cle 10,  §  4,  of  the  Constitution.  The  only 
question  in  the  case  arising  on  demurrer  to 
the  petition,  which  is  reported  herewith,  is 
whether  said  property  is  exempt  from  taxa- 
tion. It  appears  from  the  petition  and  ex- 
hibits that  the  lot  and  buildings  claimed  to 
be  exempt  from  taxation  is  the  property  of 
the  Protestant  Episcopal  Church  of  the  Par- 
ish of  St.  Philips,  in  Charleston,  in  the  state 
of  South  Carolina,  which  was  incorporated 
under  an  act  approved  December  20,  1791 ; 
that  said  lot  and  buildings  thereon  have 
constituted  and  have  been  known  as  the  par- 
sonage of  said  church  for  over  one  hundred 
years,  and  have  never  been  taxed  until  the 
year  1S98,  when  said  property  was  placed 
on  the  tax  books,  and  taxes  levied  thereon 
then  and  ever  since;  that  said  lot  and  build- 
ing at  the  time  of  their  assessment  for  tax- 
ation in  1898  were  not  actually  occupied  by 
the  rector  or  parson  of  said  church,  but 
-were  rented"  out,  the  rector  or  parson  hiring 
another  residence  in  a  different  locality  for 
his  personal  convenience,  and  the  rent  de- 
rived from  said  parsonage  was  appropriated 
to  the  salary  of  the  rector,  and  so  to  the 
hiring  of  such  other  residence.  We  are  of 
the  opinion,  upon  the  facts  stated,  that  said 
property  is  exempt  from  taxation.  Article 
10,  §4,  of  the  Constitution,  provides:  "There 
shall  be  exempt  from  taxation         .     .     all 

.  .  .  parsonages:  .  .  .  provided, 
that  as  to  real  estate  this  exemption  shall 
not  extend  beyond  the  buildings  and  prem- 
ises actually  occupied  by  such  .  .  .  par- 
sonages, .  .  .  although  connected  with 
charitable  objects."  The  premises  in  ques- 
tion constituting  and  known  as  "St.  Philips 
Church  Parsonage,"  and  being  set  apart  for 
the  actual  use  and  occupancy  of  its  parson, 
does  not  lose  its  character  as  a  "parsonage" 
merely  because  the  parson,  for  his  personal 
convenience,  should  permit  another  to  oc- 
cupy said  premises,  and  use  the  rent  thereof 
in  procuring  another  more  convenient  resi- 
dence. It  does  not  appear  that  said  prem- 
ises, used  as  a  parsonage  for  over  one  hun- 
dred years,  has  ceased  to  be  such. 

It  is  therefore  the  judgment  of  this  court 
57  L.  R.  A. 


that  the  writ  of  mandamus  issue  as  prayed 
for  in  this  petition. 


Maud  SIMMONS  et  al.,  Respts., 

V. 

WESTERN    UNION    TELEGRAPH    COM- 
PANY, Appt. 


(. 


.8.  C ) 


1.  Allevatlona  that  plaintiff  ^was 
made  sick,  forced  to  take  lier  bed,  and  call 
In  the  services  of  a  physician,  and  expended 
large  sums  of  money  In  medicines,  care,  and 
nursing,"  are  not  Irrevelant  in  an  action  to 
recover  damages  for  neglect  to  promptly 
transmit  and  deliver  a  telegram. 

a.  A  utatute  rendering  televrapb  com- 
panies liable  for  mental  angrulab 
caused  by  failure  to  promptly  transmit  and 
deliver  messages  does  not  deprive  them  of 
property  without  due  process  of  law,  or  deny 
them  the  equal  protection  of  the  laws. 

(April  11,  1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Common  Pleas  Circuit  Court  for 
Greenville  County  in  favor  of  plaintiffs  in 
an  action  brought  to  recover  damages  for 
alleged  negligent  failure  to  deliver  a  tele- 
gram.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  H.  Fearons,  with  Messrs, 
Smytlie,  Ijee,  &  Frost,  for  appellant: 

Damages  which  are  unattended  by  any 
physical  injury,  and  which  consist  wholly 
in  mental  suffering,  are  not  of  the  character 
of  which  our  law  takes  cognizance,  and 
therefore  are  not  recoverable. 

Martin  v.  Columbia  d  O.  R.  Co.  32  S.  C. 
592,  10  S.  E.  960;  Lewis  v.  Western  U. 
Teleg.  Co.  57  S.  C.  325,  35  S.  E.  556. 

The  act  of  1901  affects  none  excepting 
telegraph  companies. 

The  act  of  1901  has  denied  to  telegraph 


*NuiK. — Kor  conllictlng  authorities  as  to  right 
to  damages  for  mental  suffering  on  account  of 
default  of  telegraph  company,  see  note  to 
Western  U.  Teleg.  Co.  v.  Rogers  (Miss.)  13 
L.  R.  A.  859. 

For  subsequent  cases  In  this  series  denying 
the  right,  see  Wilcox  v.  Richmond  &  D.  R.  Co. 
(C.  C.  App.  4th  C.)  17  L.  R.  A.  804;  Connell 
v.  Western  U.  Teleg.  Co.  (Mo.)  20  L.  R.  A. 
172 ;  Western  U.  Teleg.  Co.  ▼.  Wood  (C.  C.  App. 
5th  0.)  21  L.  R.  A.  706;  International  Ocean 
Teleg.  Co.  v.  Saunders  (Fla.)  21  L.  R.  A.  810; 
Francis  v.  Western  U.  Teleg.  Co.  (Minn.)  25 
L.  R.  A.  406 ;  Morton  v.  Western  U.  Teleg.  Co. 
(Ohio)  32  L.  R.  A.  735;  Peay  v.  Western  U. 
Teleg.  Co.  (Ark.)  39  L.  R.  A.  463;  Western  U. 
Teleg.  Co.  v:  Robinson  (Tenn.)  34  L.  R.  A. 
431;  Western  U.  Teleg.  Co.  v.  Ferguson  (Ind.) 
54  L.  R.  A.  846 ;  Connelly  v.  Western  U.  Teleg. 
Co.  (Va.)  56  L.  R.  A.  663;  and  the  case  of 
Robinson  v.  Western  U.  Teleg.  Co.  (Ky.)  post, 
611. 

For  cases  sustaining  the  right,  see  Mentzer 
v.  Western  U.  Teleg.  Co.  (Iowa)  28  L.  R.  A. 
72;  Cashion  v.  Western  U.  Teleg.  Co.  (N.  C.) 
45  L.  R.  A.  160 :  and  Gray  v.  Western  U.  Teleg. 
Co.  (Tenn.)  66  L.  R.  A.  301. 
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<?oTnpanie8  "the  equal  protection  of  the  laws" 
of  tnis  state. 

Cooley,  Const.  Lim.  p.  484;  Oulf,  O.  d 
8,  F,  R,  Co.  V.  Ellis,  166  U.  S.  150,  41  L. 
ed.  666,  17  Sup.  Ct  Rep.  255;  Atchison,  T. 
rf  S.  F.  R,  Co.  V.  Matthetcs,  174  U.  S.  96, 
43  L,  ed.  909,  19  Sup.  Ct.  Rep.  609;  Barhier 
V.  Connolly,  113  U.  S.  27,  28  L.  ed.  923,  5 
Sup.  Ct.  Rep.  357 ;  San  Antonio  d  A.  P.  R 
Co.  V.  Wilson  (Tex.  App.)   19  S.  W.  910. 

Powers  which  can  be  justified  as  police 
regulations,  and  which  would  otherwise  be 
clearly  prohibited  by  the  Constitution,  can 
be  such  only  as  are  so  clearly  necessary  to 
the  safety,  comfort,  and  well-being  of  soci- 
ety, or  so  imperatively  required  by  the  pub- 
lic necessity,  as  to  lead  to  the  rational  and 
satisfactory  conclusion  that  the  framers  of 
the  Constitution  could  not,  as  men  of  ordi- 
nary prudence  and  foresight,  have  intended 
to  prohibit  their  exercise  in  the  particular 
case,  notwithstanding  the  language  of  the 
prohibition  would  otnerwise  include  it. 

Tiedeman,  Pol.  Power,  pp.  12,  196,  197; 
Slaughter-House  Cases,  16  Wall.  62,  21  L. 
«d.  404;  McCandless  v.  Richmond  d  D.  R. 
Co.  38  S.  C.  109,  18  L.  R.  A.  440,  16  S.  E. 
429;  Stehmeyer  v.  Charleston,  53  S.  C.  259, 
31  S.  E.  322. 

Statutes  somewhat  similar  to  that  of 
1901  have  been  held  unconstitutional,  be- 
cause they  created  distinctions  not  justified 
as  an  exercise  of  police  power. 

Minnesota  v.  Barber,  136  U.  S.  313,  34  L. 
ed.  455,  3  Inters.  Com.  Rep.  185,  10  Sup. 
Ct  Rep.  862;  Chtlf,  C.  d  8.  F.  R.  Co.  v. 
Ellis,  166  U.  S.  150,  41  L.  ed.  666,  17  Sup. 
Ct.  Rep.  255;  Williamson  v.  Liverpool,  L. 
d  O.  Ins.  Co.  105  Fed.  31. 

The  classification  created  by  the  act  of 
1901  is  not  "based  upon  some  reasonable 
ground,  some  difference  which  bears  a  just 
and  proper  relation  to  the  attempted  classi- 
fication,*' but  is  a  mere  arbitrary  selection. 

San  Antonio  d  A.  P.  R.  Co.  v.  Wilson 
(Tex.  App.)  19  S.  W.  912;  Cooley,  Const. 
Lim.  484;  Oitlf,  C.  d  8.  F.  R.  Co.  v.  Ellis, 
165  U.  S.  154,  41  L.  ed.  667,  17  Sup.  Ct. 
Rep.  255;  Johnson  v.  Ooodyear  Min.  Co. 
127  Cal.  4,  47  L.  R.  A.  338,  59  Pac.  304; 
Wally  V.  Kennedy,  2  Yerg.  654,  24  Am.  Dec. 
511;  Railroad  Tarn  Cases,  8  Sawy.  238,  13 
Fed.  733 ;  Louisville  d  N.  R.  Co.  v.  Railroad 
Commission,  19  Fed.  694;  Williamson  v. 
Liverpool  d  L.  d  O.  Ins.  Co.  105  Fed.  34; 
People  ex  rel.  Valentine  v.  Berrien  Circuit 
Judge,  124  Mich.  664,  83  N.  W.  594;  Park 
V.  Detroit  Free  Press  Co.  72  Mich.  560,  1 
L.  R.  A.  599,  40  N.  W.  731;  Middleton  v; 
Middleton,  64  N.  J.  Eq.  692,  36  L.  R.  A. 
221,  35  Atl.  1065,  37  Atl.  1106;  Stehmeyer 
V.  Charleston,  63  S.  C.  259,  31  S.  E.  322. 

The  sickness  of  the  plaintiff,  and  her  ex- 
penditure on  doctors  and  for  medicines,  were 
not  natural  results  of  the  failure  to  deliver 
the  telegram. 

Hadley  v.  Bawendale,  9  Exch.  341;  Mood 
v.  Western  U.  Teleg.  Co.  40  S.  C.  524,  19  S. 
E.  67;  Livingston  v.  Ewum,  19  S.  C.  223; 
lApscomh  V.  Tanner,  31  S.  C.  49,  9  S.  E. 
723;  Western  U.  Teleg.  Co.  v.  Smith,  76 
Tex.  253,  13  S.  W.  169;  Western  V.  Teleg. 
67  L.  R.  A. 


Co.  V.  Rcgland  (Tex.  Civ.  App.)  61  S.  W. 
421;  Yazoo  d  M.  Valley  R.  Co.  v.  Foster 
(Miss.)  23  So.  581;  Western  U.  Teleg.  Co. 
V.  Bryant,  17  Ind.  App.  70,  46  N.  E.  358; 
Leonard  v.  "Sew  York,  A.  d  B.  Electro-Mag^ 
netic  Teleg.  Co.  41  N.  Y.  544,  1  Am.  Rep. 
446;  Western  U.  Teleg.  Co.  v.  Henley,  23 
Ind.  App.  14,  64  N.  E.  775;  Stafford  v. 
Western  U.  Teleg.  Co.  73  Fed.  273. 

When  the  only  damage  complained  of  con- 
sists in  the  continuation  of  an  anxiety,  or 
in  a  mental  suspense,  which  would  have 
been  set  at  rest  if  there  had  been  no  default 
on  the  part  of  the  defendant,  then  the  dam- 
age is  too  remote,  vague,  shadowy,  and  un- 
certain to  be  cognizable  at  law. 

Rou>ell  v.  Western  U.  Teleg,  Co.  75  Tex. 
26,  12  S.  W.  534;  Ricketts  v.  Western  U. 
Teleg.  Co.  10  Tex.  Civ.  App.  226,  30  S.  W. 
1105;  De  Voegler  v.  Western  U.  Teleg.  Co. 
10  Tex.  Civ.  App.  229,  30  S.  W.  1107;  T^^es*- 
ern  U.  Teleg.  Co.  v.  Edmondson,  91  Tex. 
206,  42  S.  W.  549;  Akard  v.  Western  U, 
Teleg.  Co.  (Tex.  Civ.  App.)  44  S.  W.  538; 
McCarthy  v.  Western  U.  Teleg.  Co.  (Tex. 
Civ.  App.)  56  S.  W.  668;  Western  U.  Teleg. 
Co.  V.  Oiffin,  93  Tex.  530,  56  S.  W,  744. 

Mr.  B.  A.  Morean,  for  respondents: 

Damages  are  proximate  when  they  are 
the  natural  and  necessaiy  consequences. 

If  plaintiff's  anxiety  was  engendered  or 
multiplied  by  defendant's  conduct  until  it 
reached  the  point  of  overcoming  her  phy- 
sical strength,  that  giA'ing  in  of  strength 
and  creation  of  sickness  was  the  direct  and 
proximate  result. 

Mood  V.  Western  U.  Teleg.  Co.  40  S.  C. 
524,  19  S.  E.  63;  Wood's  Mayne,  Damages, 
§  39. 

The  complaint  charges,  not  only  "negli- 
gence," but  that  the  message  never  was  de- 
livered because  of  defendant's  wanton,  or 
wilful,  or  reckless  conduct.  This  is  suf- 
ficient. 

Proctor  V.  Southern  R.  Co.  61  S.  C.  189, 
39  S.  E.  351;  (Hover  v.  Charleston  d  8.  R. 
Co.  57  S.  C.  228,  35  S.  E.  510;  Appleby  v. 
South  Carolina  d  G.  R.  Co.  60  S.  C.  48,  38 
S.  E.  237. 

Legislation  is  not  open  to  the  charge  of 
depriving  one  of  his  property  or  rights  with- 
out due  process  of  law,  if  it  be  general  in  ltd 
operation  upon  the  subjects  to  which  it 
relates. 

Dent  V.  West  Virginia,  129  U.  S.  114,  32 
L.  ed.  623,  9  Sup.  Ct.  Rep.  231. 

This  law  is  not  void  if  all  persons  sub- 
ject to  it  are  treated  alike. 

3fissouri  P.  R.  Co.  v.  Mackey,  127  U.  S. 
205,  32  L.  ed.  107,  8  Sup.  Ct  Rep.  1161; 
Hayes  v.  Missouri,  120  U.  S.  68,  30  L.  ed. 
578,  7  Sup.  Ct.  Rep.  350;  Pacific  Exp.  Co. 
V.  Seibert,  142  U.  S.  339,  35  L.  ed.  1035, 
3  Inters.  Com.  Rep.  810,  12  Sup.  Ct.  Rep. 
250;  Charlotte,  C.  d  A.  R.  Co.  v.  Gibbes, 
142  U.  S.  386,  35  L.  ed.  1051,  12  Sup.  Ct. 
Rep.  255 ;  Western  U.  Teleg.  Co.  v.  Indiana, 
165  U.  S.  304,  41  L.  ed.  726,  17  Sup.  Ct. 
Rep.  345. 

Jones,  J.,  delivered  the  opinion  of  the 
court : 
This  was  an  action  for  damages  for  neg- 
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ligtentlj  faning  to  deliver  a  telegraphic 
message.  The  appeal  comes  from  a  judg- 
ment lor  $500  against  the  defendant. 

The  first  question  presented  is  whether 
the  court  erred  in  refusing  defendant's  mo- 
tion to  strike  out  certain  allegations  of  the 
complaint.  We  therefore  incorporate  herein 
such  allegations  of  the  complaint  as  will 
make  clear  the  question  presented.  It  is  al- 
leged: "That  on  the  22d  day  of  March, 
1901,  F.  M.  Simmons,  the  husband  of  the 

Slaintiff  Maud  Sinunons,  was  in  Greens- 
oro,  North  Carolina.  The  said  Maud  Sim- 
moms  had  in  some  way  heard  her  husband 
waA  sick,  but  could  not  ascertain  whether 
he  was  slightly  or  seriously  so.  To  be  able 
to  ascertain  his  condition,  and  to  relieve 
herself  of  the  terrible  suspense  and  stress 
of  mind,  she  did  on  said  di^  deliver  to  the 
defendant,  at  Qreenville,  South  Carolina, 
for  transmission  and  delivery,  the  following 
prepaid  message,  to  wit: 

"Greenville,  S.  C.  March  22d,  1901. 
**T.    M.    Simmons,    Care    Keely    Institute, 
Greensboro,  N.  C: — 
"Are  you  sick?    Answer  at  once. 

"Mrs.  F.  M.  Simmons. 

"  ( 6)  This  message  was  promptly  delivered 
by  the  defendant  to  the  said  F.  M.  Sim- 
mons, at  Greensboro,  North  Carolina,  where- 
upon he  at  once  caused  to  be  delivered  to  the 
defendant,  at  Greensboro,  North  Carolina, 
for  transmission  and  delivery  to  the  plain- 
tiff, Maud  Simmons,  and  the  defendant  for 
such  purpose  received  the  following  message 
to  wit: 

"Greensboro,  N.  C.  March  22,  1901. 
**Mrs.  F.  M.  Simmons,  Greenville,  S.  C: — 

"Have  been  sick.  Am  better  now.  Don't 
be  uneasy. 

"F.  M.  Simmons. 

"(7)  That  the  defendant  had  notice  of  the 
importance  of  said  message,  and  of  the  an- 
noyance, anxiety,  pain,  and  suffering  that 
would  result  to  Uie  plaintiff  Maud  Sim- 
mons if  the  message  was  not  transmitted 
and  delivered.  (8)  That  the  defendant  so 
negligently  performed  its  duty  that  said 
message  was  not  transmitted  and  delivered 
within  a  reasonable  time,  and  its  conduct 
in  that  behalf  was  so  wanton  or  wilful  or 
reckless  that  said  message  has  never  been 
delivered.  (9)  The  plaintiff  Maud  Sim- 
mons received  no  response  to  her  said  mes- 
sage. That  the  reason  therefor  was  the  neg- 
ligence, or  wantonness,  or  wilfulness,  or 
recklessness  of  the  defendant  in  trans- 
mitting or  delivering  the  said  message  ad- 
dressed to  her.  That  she  relied  upon  the 
prompt  delivery  of  her  message  of  inquiry, 
before  described,  and,  believing  it  had  been 
delivered,  and  receiving  no  response,  was  be- 
cause of  the  aforesaid  reasons  subjected  to 
all  the  annoyances,  anxiety,  pain,  and 
trouble  of  mind  incident  to  the  conditions 
1  hereby  created.  In  consequence  of  the  neg- 
ligence, or  wantonness,  or  wilfulness,  or 
recklessness  of  the  defendant  as  aforesaid 
d7  L.  H.  A.  39 


she  was  made  to  suffer  great  and  grievous 
mental  anguish,  pain,  and  suffering,  and 
was  made  sick,  forced  to  take  her  bed,  and 
call  in  the  services  of  a  physician,  and  ex- 
pended large  sums  of  money  in  medicine, 
care,  and  nursing,  all  to  her  damage 
$2,000." 

The  motion  was  to  strike  out  the  words 
in  the  last  sentence  above,  "and  was  made 
sick,  forced  to  take  her  bed,  and  call  in  the 
services  of  a  physician,  and  expended  large 
sums  of  money  in  medicines,  care,  and  nurs- 
ing," as  irrelevant  and  surplusage,  and  not 
legally  connected  with  or  resulting  from  the 
cause  of  action  set  out  in  the  complaint. 
We  think  the  motion  was  properly  refused. 
The  allegations  were  relevant  to  the  cause 
of  action,  the  action  being  for  damages  re- 
sulting from  mental  anguish  and  physical 
suffering  alleged  to  have  been  caused  by  the 
defendant's  negligence.  The  court  oould 
not  say,  as  matter  of  law,  that  bodily  ill- 
ness is  not  a  natural  and  proximate  result 
of  negligence  in  delivering  certain  messa^. 
It  was  the  province  of  the  jury  to  determine 
whether  such  was  the  fact  upon  the  testi- 
mony given. 

The  next  and  main  question  presented  is 
whether  the  "mental  anguish"  act,  approved 
February     20,     1901,     violates     the     14th 
Amendment  to  the  United  States  Constitu- 
tion   in   depriving   telegraph   companies   of 
property  without  due  process  of  law,  and  in 
denying  them  the  equal  protection  of  the 
law^s,  and  also  9    5,  art.  1,  of  the  state  Con- 
stitution,    containing     similar     provisions. 
This  question  was   presented  to  the  court 
below  on  demurrer  to  the  complaint  and  re- 
quests to  charge,  and  is  renewed  here  by 
proper  exceptions.    The  act  is  as  follows : 
"An  Act  to  Allow  Damages  against  Tele- 
graph Companies  Doing  Business  in  This 
State,  for  Mental  Anguish  or  Suffering, 
even    in   the   Absence   of   Bodily   Injury 
Caused     by     Negligence     in     Receiving, 
Transmitting,  or  Delivering  Messages. 
"Sec.  1.  Be  it  enacted  by  tne  general  as- 
sembly of  the  state  of  South  Carolina :  That 
from  and  after  the  passage  of  this  act,  all 
telegraph  companies  doing  business  in  this 
state  shall  be  liable  in  damages  for  mental 
anguish  or  suffering  even  in  the  absence  of 
bodily    injury   for   negligence   in  receiving, 
transmitting,  or  delivering  messages. 

"Sec.  2.  That  nothing  contained  in  this 
act  shall  abridge  the  rignts  or  remedies  now 
provided  by  law  against  telegraph  compa- 
nies, and  the  right  and  remedies  provided 
for  by  this  act  shall  be  in  addition  to  those 
now  existing. 

"Sec.  3.  That  in  all  actions  under  this 
act  the  jury  may  award  such  damages  as 
they  conclude  resulted  from  negligence  of 
said  telegraph  companies." 
23  Stat,  at  L.  p.  748. 
We  hold  with  the  circuit  court  that  the 
act  is  not  unconstitutional  in  the  particu- 
lars named.  "Due  process  of  law"  means 
the  same  as  "the  law  of  the  land,"  and,  as  a 
general  rule,  involves  an  opportunity  be- 
fore a  proper  tribunal  under  established 
procedure  to  make  contest  in  defending  or 
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enforcing  a  legal  right.  Den  em  dem,  Mur- 
ray y.  Hohoben  Land  d  Improv.  Co.  18 
How.  282,  16  Jj,  ed.  376;  Pennoyer  v.  Neff, 
96  U.  S.  734,  24  L.  ed.  672.  The  legislature 
cannot,  without  violating  this  pi-ovisiqn, ^ar- 
bitrarily deprive  one  of  his  fundamentar- 
rights  appertaining  to  life,  liberty,  and 
property.  But  this  legislation  deprives 
telegraph  companies  of  no  right.  Its  de- 
sign is  to  compel  the  performance  of  a  duty 
imposed  by  law  and  their  own  contract. 
They  have  no  right  to  be  negligent  in  the 
conduct  of  their  duties  and  business,  which 
so  largely  affects  the  public  welfare.  It  is 
neither  arbitrary  nor  oppressive  that  they 
shall  be  liable  for  such  damages,  including 
mental  suffering,  as  a  competent  legal  tribu- 
nal shall  determine  to  be  the  result  of  their 
negli^nce.  Legislation  is  not  unequal  nor 
discriminatory  in  the  sense  of  the  equality 
clause  of  the  Constitution,  merely  because 
it  is  special  or  limited  to  a  particular  class. 
The  decisions  of  the  United  States  Supreme 
Court  establish  that  the  legislature  has 
power  to  make  a  classification  of  persons  or 
property  for  public  purposes,  provided  such 
classification  is  not  arbitrary,  and  bears  rea- 
sonable relation  to  the  purpose  to  be  effectu- 
ated, and  that  the  equality  clause  is  not  vio- 
lated, when  all  within  the  designated  class 
are  treated  alike.  In  the  case  of  Barbier 
v.  Oannolly,  113  U.  S.  27,  28  L.  ed.  923, 
6  Sup.  Ct.  Rep.  367,  the  court  said:  "Class 
legislation  discriminating  against  some  and 
favoring  others  is  prohibited,  but  legisla- 
tion which,  in  carrying  out  a  public  pur- 
X>ose,  is  limited  in  its  application  if  within 
the  sphere  of  its  operation  it  affects  alike 
all  persons  similarly  situated,  is  not  within 
the  [14th]  Amendment"  "Neither  the 
Amendment, — ^broad  and  comprehensive  as 
it  is, — ^nor  any  other  amendment  was  de- 
signed to  interfere  with  the  power  of  the 
state,  sometimes  termed  its  police  power, 
to  prescribe  regulations  to  promote  the 
health,  peace,  morals,  education,  and  good 
order  of  the  people,  and  to  legislate  so  as  to 
increase  the  industries  of  the  state,  develop 
its  resources,  and  add  to  its  wealth  and 
prosperity."  In  Soon  Eing  v.  Crotoley,  113 
U.  S.  703,  28  L.  ed.  1145,  6  Sup.  Ot.  Rep. 
730,  the  court  said:  "The  specific  regula- 
tions for  one  kind  of  business  which  may  be 
necessary  for  the  protection  of  the  public 
can  never  be  the  just  ground  of  complaint 
because  like  restrictions  are  not  imposed 
upon  other  business  of  a  different  kind. 
The  discriminations  which  are  open  to  ob- 
jection are  those  where  persons  engaged  in 
the  same  business  are  subjected  to  different 
restrictions,  or  are  held  entitled  to  differ- 
ent privileges  under  the  same  conditions." 
In  Missouri  P.  R.  Co*,  v.  Humes,  116  U.  S. 
612,  29  L.  ed.  463,  6  Sup.  Ct.  Rep.  Ill,  the 
court  said:  "There  is  no  evasion  of  the 
rule  of  equality  where  all  companies  are 
subjected  to  the  same  duties  and  liabilities 
under  similar  circumstances."  In  the  case 
of  Missouri  P.  R.  Co.  v.  Mackey,  127  U.  b. 
206,  32  L.  ed.  107,  8  Sup.  Ct.  Rep.  1161,  the 
court  affirmed  the  constitutionality  of  a 
Kansas  statute  imposing  upon  railroad 
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corporations  future  liability  for  damages  \» 
employees  by  negligence  of  their  fellow 
servants,  notwithstanding  no  such  liability 
existed  against  any  other  person  or  corpo- 
ration, because  the  court  considered  that 
the' legislation V met ra.  particular  necessity 
and  all  railroad  corporations  without  dis- 
tinction were  made  subject  to  this  same  lia- 
bility. The  case  of  Oulf,  C.  d  8.  F.  R.  Co. 
V.  EUis,  165  U.  S.  150,  41  L.  ed.  666,  IT 
Sup.  Ct.  Rep.  256,  recognized  the  rule 
stated,  emphasizing  that  such  classification 
must  not  be  arbitrary, — ^that  is  to  sty, 
"must  always  rest  upon  some  difference 
which  bears  a  reasonable  and  just  relation 
to  the  act  in  respect  to  which  the  classifica- 
tion is  proposed;"  or,  in  other  language 
used  by  the  court,  such  classification  must 
be  "based  upon  some  reasonable  ground, — 
some  difference  which  bears  a  just  and 
proper  relation  to  the  attempted  classifica- 
tion, and  is  not  a  mere  arbitrary  selection." 
In  this  last-mentioned  case  the  court,  ap- 
plyinff  the  principle  stated,  held  unconstitu- 
tional a  Texas  statute  providing  that  a  rail- 
road company  failing  to  pay  certain  claims 
under  $60  within  thirty  days  after  presenta- 
tion shall  be  liable  for  an  attorney's  fee  not 
exceeding  $10,  on  the  ground  that  sucb 
statute  deprived  such  company  of  the  equal 
protection  of  the  law,  no  other  delinquent 
debtor  being ,  subject  to  such  penalty.  The 
court  considered  such  classification  arbi- 
trary, because  the  business  of  railroads  car- 
ried with  it  no  special  necessity  for  prompt 
payment  of  debts, — a  duty  resting  upon  alF 
debtors, — and  therefore  the  classification 
was  not  based  upon  any  difference  among 
delinquent  debtors  which  would  make  a  dis- 
tinction among  them  natural  and  reasona- 
ble. In  a  case  recently  filed  {Porter  v» 
Charleston  d  8.  R.  Co.  41  S.  E.  108),  thi» 
court  held  that  the  '^act  to  require  all  com^ 
mon  carriers  to  pay  all  loss  of,  or 
damages  for  loss,  damage,  and  break- 
age of,  any  article  shipped  over  their 
lines,  or  to  refuse  to  do  so  within  a  certain 
time,"  approved  February  25,  1897  (2^ 
Stat,  at  L.  p.  443),  did  not  violate  the  con- 
stitutional provisions  cited,  the  classifica- 
tion with  reference  to  the  purpose  soughtk 
being  within  the  competency  of  the  legisla- 
ture. FurUier  illustrating  the  rule  stated, 
the  United  States  Supreme  Court,  in  the 
case  of  8t.  Louis  d  8.  P.  R.  Co.  v.  Mathe%car 
165  U.  S.  1,  41  L.  ed.  611,  17  Sup.  Ct.  Rep. 
243,  held  (in  accord  with  the  case  of  Mc- 
Candless  v.  Richmond  d  D.  R.  Co.  38  S.  C. 
116,  18  L.  R.  A.  440*,  16  S.  E.  429),  that  a 
statute  makinff  railroad  companies  liable- 
for  property  destroyed  by  fire  communi- 
cated by  their  locomotive  engines  did  not 
violate  "the  14th  Amendment,  even  though 
the  liability  did  not  depend  upon  any  negli- 
gence of  the  railroad  company.  In  that 
case  the  special  legislation  as  to  railroad 
liability  had  relation  to  the  prevention  of  a 
peculiar  danger  arising  from  the  operation 
of  the  locomotives,  and  hence  has  a  reasonable 
basis  for  classification.  It  win  be  observed 
that  in  this  case,  as  in  Missouri  P.  R.  Co. 
V.  Mackey,  127  U.  S.  205,  32r  L»  ed.  107,  S 
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Sup.  Ct.  Rep.  1161,  the  property  of  the  clas- 
sification for  the  imposition  of  special  lia- 
bility was  not  affected  by  the  fact  that 
there  were  other  common  carriers  operating 
with  steam, — as,  for  example,  steamboat 
companies, — ^which  might  communicate 
fires,  or  whose  employees  might  sustain  in- 
juries through  the  negligence  of  fellow  serv- 
ants. This  showa  that  a  cli^saificatign  need 
not  include  all  engaged  in  a  general  busi- 
ness,— as  the  business  of  carrying  freight 
and  passengers, — but  may  simply  embrace  a 
more  limited  class,  who  carry  freight  and 
passengers  in  a  particular  way,  or  by  par- 
ticular instrumentalities.  Testing  the 
question  before  us  by  the  principles  stated, 
we  think  the  act  is  constitutional.  Tele- 
graph companies,  as  carriers  of  intelligence 
through  the  agency  of  electricity,  are  pecu- 
liarly the  subject  of  distinct  classification. 
Their  business  consists  in  the  speedy  trans- 
mission of  intelligence  without  regard  to 
distance.  They  subserve  a  useful  public 
purpose  when  and  because  they  communi- 
cate news  with  greater  despatch  than  any 
other  agency.  Such  business,  when  con- 
ducted in  accordance  with  the  duty  imposed 
by  the  franchises  or  privileges  granted  to 
them,  promotes  public  safety,  education, 
convenience,  prosperity,  and  adds  to  the 
peace,  comfort,  and  happiness  of  the  thou- 
sanda  who  rely  on  this  means  of  communi- 
cation in  time  of  need  or  distress.  It  is 
surely  within  legislative  power  to  consti- 
tute them  a  class  by  themselves,  and  insure 
the  performance  of  duties  so  closely  inter- 
woven with  the  public  welfare  by  imposing 


liability  for  all  damages  resulting  from  their 
negligence.  The  classification  is  based  upon 
a  particular  necessity  arising  out  of  the  pe- 
culiar duties  assumed  by  such  companies. 
It  is  argued  that  the  legislation  is  discrim- 
inatory, because  the  statute  does  not  also 
include  telephone  companies  or  other  agen- 
cies for  the  transmission  of  news.  This 
view  is  answered  by  the  principle  stated  in 
Missouri  P.  R.  Co.  v.  Mackey,  l27  U.  S.  205, 
32  L.  ed.  107,  8  Sup.  Ct.  Rep.  1161,  as  tele- 
graph companies  are  as  distinct  from  tele- 
phone companies  as  a  railroad  company  is 
distinct  from  a  steamboat  company.  In  the 
case  of  a  telegram  the  telegrai>h  company 
delivers  the  sender's  message;  in  the  case 
of  a  message  b^  telephone  company  the 
sender  delivers  his  own  message  to  the  per- 
son, and  in  the  language  of  his  own  choice. 
In  one  case  the  telegraph  company  actively 
controls  the  receiving,  transmission,  and  de- 
livery of  the  message;  in  the  other  there  is 
no  control  by  the  telephone  company  except 
in  the  mere  furnishing  of  the  mechanical  in- 
struments of  communication  for  the  pa- 
tron's use.  It  is  therefore  manifest  that 
legislation  designed  to  promote  care  in  the 
receiving,  transmission,  and  delivery  of  mes- 
sages may  have  a  just  and  reasonable  rela- 
tion to  telegraph  companies,  and  be  wholly 
inapplicable  to  telephone  companies. 

The  foregoing  disposes  practically  of  alt 
the  material  questions  presented.  The  ex- 
ceptions have  all  been  considered  by  the 
court,  and  are  overruled. 

The  judgment  of  the  Circuit  Court  is  af^ 
firmed. 
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1.  Damasea  eaaaot  be  reeovered  for 
mental  aaffvlah  caused  by  breach  by  a 
telegraph  company  of  its  contract  to  trans- 
mit money  promptly. 

S.  Tender  of  a  eheclc  la  not  a  oompli- 
amee  iritli  a  eontract  by  a  telegraph  com- 
pany to  promptly  transmit  and  deliver 
money. 

(June  5,  1002.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Jefferson  County 
in  his  favor  for  a  less  amount  than  was 
demanded  in  an  action  brought  to  recover 
damages  for  failure  to  deliver  money  which 
it  had  contracted  to  transfer  for  him.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 


Non. — As   to    right   to   recover   for   mental 
anguish  caused  by  failure  to  deliver  telegram, 
•ee  the  preceding  case  of  Simmons  v.  Western 
TJ.  Teleg.  Co.  (S.  C.)  and  footnote  thereto. 
£7  L.  R.  A. 


Messrs.  Bingham  ft  DaTis,  for  appel- 
lant: 

Appellant  had  the  right  to  make  and  sus- 
tain his  claim  for  damages  by  reason  of 
mental  suffering,  humiliation,  and  mortifi- 
cation. 

Chapman  v.  Western  U.  Teleg.  Co.  90  Ky. 
265,  13  S.  W.  880;  Western  U.  Teleg.  Co.  v. 
Cleaver,  13  Ky.  L.  Rep.  301;  Beasley  v. 
Western  U.  Teleg.  Co.  39  Fed.  181;  Stuart 
V.  Western  U.  Teleg.  Co.  66  Tex.  580,  69  Am. 
Rep.  623,  18  S.  W.  351;  Houston  d  G.  N.  R. 
Co.  V.  Randall,  60  Tex.  261;  Field,  Dam- 
ages, 76;  Craker  v.  Chicago  d  N.  W.  R.  Co. 
36  Wis.  657,  17  Am.  Rep.  504;  Smith  v. 
Overhij,  30  Ga.  241 ;  Smith  v.  Pittsburg,  Ft. 
W.  d  C.  R.  Co.  23  Ohio  St.  17;  Cooley, 
Torts,  646;  1  Sutherland,  Damages,  17,  18; 
So  Relle  v.  Western  U.  Teleg.  Co.  56  Tex. 
308,  40  Am,  Rep.  805;  Western  U.  Teleg. 
Co.  V.  Robinson,  97  Tenn.  638,  34  L.  R.  A. 
431,  37  S.  W.  646;  Mentzer  v.  Western  U. 
Teleg.  Co.  93  Iowa,  762,  28  L.  R.  A.  72,  62 
N.  W.  1:  Western  U.  Teleg.  Co.  v.  Adams, 
75  Tex.  531,  6  L.  R.  A.  844,  12  S.  W.  857; 
Reese  v.  Western  U.  Teleg.  Co.  123  Ind.  294, 
7  L.  R.  A.  583,  24  N.  E.  163;  Young  v.  West- 
ern U.  Teleg.  Co.  107  N.  C.  370,  9  L.  R.  A. 
669,  11  S.  E.  1044;  Gulf,  C.  d  S.  P.  R.  Co. 
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V.  Wilson,  69  Tex.  739,  7  S.  W.  663;  Western 
U.  Teleg.  Co,  v.  Broesche,  72  Tex.  664,  10 

5.  W.  734;  Western  U.  Teleg.  Co,  v.  Simp- 
son, 73  Tex.  423,  11  S.  W.  385;  Western  U, 
Teleg.  Co.  v.  Carter,  2  Tex.  Civ.  App.  624, 
21  S.  W.  688;  Womack  v.  Western  V.  Teleg. 
Co.  (Tex.  Civ.  App.)  22  S.  W.  417;  Wads- 
worth  V.  Western  U.  Teleg.  Co.  86  Tenn. 
695,  8  S.  W.  674;  Nctoport  'Sews  d  M.  Val- 
ley R.  Co.  V.  Griffin,  92  Tenn.  694,  22  S.  W. 
737;    Western   V.   Teleg.  Co.  v.   Newhouse, 

6.  Ind.  App.  422,  33  N.  E.  800;  Western  U. 
Teleg.  Co.  v.  Stratetneier,  6  Ind.  App.  125, 
32  X.  E.  871;  Western  U.  Teleg.  Co.  v.  Hen- 
derson, 89  Ala.  610,  7  So.  419;  Logan  v. 
Western  U.  Teleg.  Co.  84  111.  468;  Western 
U.  Teleg.  Co.  v.  Burgess  (Tex.  Civ.  App.) 
43  S.  W.  1033;  Western  V.  Teleg.  Co.  v. 
Fisher,  21  Ky.  L.  Rep.  1293,  64  S.  W.  830; 
Western  U.  Teleg.  Co.  v.  Van  Cleave,  22 
Ky.  L.  Rep.  53,  64  S.  W.  827;  Oraddy  v. 
Western  U.  Teleg.  Co.  19  Ky.  L.  Rep.  1465, 
43  S.  W.  408;  Roaoh  v.  Jones,  18  Tex.  Civ. 
App.  231,  44  S.  W.  677}  Renihan  v.  WHght, 
125  Ind.  536,  9  L.  R,  A.  614,  25  N.  E.  822; 
Sherrill  v.  Western  U.  Teleg.  Co.  109  N.  0. 
627,  14  S.  E.  94;  Marr  v.  Western  U.  Teleg. 
Co.  85  Tenn.  629,  3  S.  W.  496;  Loper  v. 
Western  U.  Teleg.  Co.  70  Tex.  689,  8  S.  W. 
600;  Western  XJ,  Teleg.  Co.  v.  Cooper,  71 
Tex.  507,  1  L.  R.  A.  728,  9  S.  W.  598;  Row- 
ell  v.  Western  U.  Teleg.  Co.  75  Tex.  26,  12 
S.  W.  634;  Western  U.  Teleg.  Co.  v.  Feegles, 
76  Tex.  537,  12  S.  W.  860;  Western  U.  Teleg. 
Co.  v.  Moore,  76  Tex.  66,  12  S.  W.  949; 
Western  U.  Teleg.  Co.  v.  Kirkpatrick,  76  Tex. 
217,  13  S.  W.  70 iGulf.  C.  d  8.  F.  Teleg. 
Co.  V.  Richardson,  79  Tex.  649,  15  S.  W. 
689;  Erie  Teleg.  Co.  v.  Grimes,  82  Tex.  89, 
17  S.  W.  831;  Western  U.  Teleg.  Co.  v. 
Beringer,  84  Tex,  38,  19  S.  W.  836;  Western 
U.  Teleg.  Co.  v.  Nations,  82  Tex.  539,  18 
S.  W.  709;  Potts  v.  Western  U.  Teleg.  Co. 
82  Tex.  645,  18  S.  W.  604;  Western  U.  Tel- 
eg. Co.  V.  Ward  (Tex.  App.)  19  S.  W.  898; 
i^gan  v.  Western  U.  Teleg.  Co.  84  111.  468; 
I'utts  V,  Western  U.  Teleg.  Co.  71  Wis.  46, 
3^  N.  W.  627 ;  Thompson,  Electricitv,  §  378 ; 
Shearm.  &  Redf.  Neg.  §§  605-756;  Sedg. 
Damages,  §§  43-50. 

Messrs.  Richards  A  Ronaldt  for  appel- 
lee: 

A  telegraph  company  is  not  responsible 
for  mortification,  humiliation,  or  any  other 
kind  of  mental  suffering,  nor  disappoint- 
ments in  traveling,  occasioned  by  its  fail- 
ure to  either  transmit  or  pay  over  a  money 
order. 

De  Voegler  v.  Western  U.  Teleg.  Co.  10 
Tex.  Civ.  App.  229,  30  S.  W.  1107;  Rick- 
etts  V.  Western  U.  Teleg.  Co.  10  Tex.  Civ. 
App.  226,  30  S.  W.  1105. 

Courts,  where  the  mental  anguish  doc- 
trine has  gained  a  foothold,  have  shown  a 
t<»ndency  to  throw  around  it  wise  limita- 
tions to  discourage  a  multiplicity  of  har» 
assing  suits. 

Western  U.  Teleg.  Co.  v.  Steenbergen,  21 
Kv.  L.  Rep.  1289,  64  S.  W.  829;  Western  U. 
Teleg.  Co.  v.  Ayers  (Ala.)  31  So.  78;  West- 
ern U.  Teleg.  Co.  v.  Ferguson,  167  Ind.  64, 
^^^  L.  H.  A.  846,  60  N.  E.  674,  1080;  Reest 
'-  L.  R.  A. 


V.  Western  V.  Teleg.  Co.  123  Ind.  294,  7 
L.  R.  A.  683,  24  N.  E.  163;  Western  U.  Tel- 
eg. Co.  V.  Burgess  (Tex.  Civ.  App.)  43  S. 
W.  1033. 

J/r.  Oeorse  B.  Fearoiu  also  for  appel- 
lee. 

O'Reary  J.,  delivered  the  opinion  of  the 
court: 

Appellant,  a  citizen  of  Louisville,  was  in 
Duluth,  Minnesota,  on  August  21,  1900.  He 
tiAjn  he  was  an  entire  stranger  there.  Some 
friends  were'  with  him,  and  they  had  en- 
gaged to  leave  the  city  that  day.  It  was  on 
Saturday.  Appellant  had  some  money  with 
him,  and  was  preparinff  to  furnish  it  to  his 
companions,  providing  ne  could  first  be  as- 
sured that  he  could  receive  returns  on  a 
draft  by  telegraph  that  day.  He  ap- 
proached anpellee's  agent  at  Duluth,  and 
gave  him  tne  foregoing  information,  and 
was  assured  by  the  apent  that,  if  the  draft 
•was  honored  in  Louisville,  the  point  on 
which  it  was  being  drawn,  he  could  get  the 
money  that  day,  and,  if  the  draft  was  made 
then,  that  he  could  return  for  the  money 
about  4  o'clock  in  the  afternoon.  Appellant 
claims  that  he  then  delivered  to  his  friends 
the  money  he  had  with  him,  and  they  left 
th^  city.  He  telegraphed  as  follows,  pay- 
ing appellant  for  the  message  and  the  charge 
for  transmitting  the  money: 

August  21,  1900. 
To  Robinson-Hughes  Co., 
Louisville,  Ky.: — 
Wire  me  one  hundred.    Waive  identifica- 
tion.   Be  home  last  of  week. 

C.  B.  Robinson. 

This  message  was  delivered  to  Robinson- 
Hughes  Company  at  Louisville  about  1:30 
p.  M.  on  the  day  on  which  it  was  sent.  They 
immediately  complied  with  the  telegraphic 
draft,  and  deposited  with  appellee  at  Louis- 
ville, Kentucky,  the  sum  of  $100  cash  for 
payment  by  an  equivalent  sum  in  cash  im- 
mediately to  appellant  in  the  city  of  Duluth. 
Appellant  returned  to  the  Duluth  office  a 
few  minutes  before  the  hour  designated,  and 
was  informed  that  the  draft  had  been  hon- 
ored, and  was  tendered  a  check  of  the  West- 
em  Union  Telegraph  Company  for  $100, 
drawn  upon  one  of  the  banks  of  Duluth. 
The  banks  had  closed  for  the  day  at  2  o'clock 
p.  M.  Appellant  informed  the  agent  that  he 
was  unknown  in  the  city,  and  that  a  check 
was  useless  to  him,  because  he  could  not  be 
identified,  and  that  he  wanted  the  money; 
that  he  had  engaged  passage  on  a  steamer 
for  Canada,  and  was  due  to  depart  about 
6  o'clock  in  the  evening.  The  agent  said 
that  he  had  not  that  much  money,  and  de- 
clined to  make  any  other  payment  than  the 
check.  Appellant  importuned  the  agent  to 
go  upon  the  street,  and  have  the  check 
cashed  by  some  acquaintance.  The  agent 
refused.  Appellant  told  the  agent  of  his 
condition  and  needs;  that  he  was  on  a  trip 
for  his  health  and  for  pleasure ;  that  he  was 
moneyless,  far  away  irom  home,  and  in  a 
strange  city,  and  had  neither  friends  nor 
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acquaintances  there.  Appellee's  agent  still 
declined  to  make .  other  tender  than  the 
check.  Appellant  refused  it.  He  brought 
this  suit  to  recover  the  $100,  the  costs  of 
sending  the  message,  and  $1,000  damages  to 
compensate  him  for  the  mental  anguish  and 
suffering  he  endui-ed  by  reason  of  defend- 
ant's wrongful  conduct;  also  as  punitive 
damages.  He  also  alleged  that  he  had  been 
required  to'  expend  $3  as  extraordinary  ex- 
penses incurred  in  Duluth  while  detained  on 
account  of  appellee's  conduct.  The  circuit 
court  refused  to  entertain  the  action  for  any 
part  of  appellant's  demand  except  for 
the  $100,  $2.86,  and  $3,  and  gave  judgment 
accordingly.  As  to  the  remainder  of  the 
claim  the  petition  was  dismissed.  Appellant 
prosecutes  this  appeal,  seeking  a  reversal 
upon  the  ground  that  annoyances,  worry, 
and  mental  anguish  suffered  by  him,  and 
caused  by  appellee's  breach  of  its  contract 
under  such  circumstances  as  detailed,  were 
elements  of  damage  for  which  he  was  enti- 
tled to  be  compensated. 

There  was  nothing  upon  which  to  base  a 
recovery  of  exemplary  damages;  no  charge 
of  malice  or  oppression.  This  court  is  com- 
mitted to  the  doctrine  that  a  telegraph  com- 
pany is  answerable  in  damages  for  mental 
suffering  caused  by  its  failure  to  deliver  a 
social  message  by  reason  of  which  the  sender 
or  person  addressed  is  prevented  from  at- 
tending at  the  bedside  at  the  death,  or  at  the 
funeral,  of  a  near  relative.  Chapman  v. 
Western  U.  Teleg,  Co.  90  Ky.  266,  13  S.  W. 
880,  and  subsequent  cases.  We  have  not 
applied  the  doctrine,  however,  further  -than 
to  the  class  of  cases  referred  to,  and  then 
the  liability  has  been  restricted  to  those 
of  the  first  degree  of  relationship.  It  may 
be  difficult  to  distinguish  that  class  of  cases 
from  the  one  at  bar  in  point  of  reason.  But 
it  should  be  borne  in  mind  that  the  general 
rule  is,  in  actions  for  breach  of  contract, 
damages  for  mental  suffering  occasioned  by 
the  breach  are  not  recoverable.  The  tele- 
graph cases,  to  the  extent  allowed  at  all, 
appear  to  constitute  an  exception  to  this 
general  rule.  We  say  "to  the  extent  that 
they  are  allowed  at  all,"  for  all  telegrams 
are  not  subject  to  the  rule.  Telegraphic 
messages  of  a  business  nature  should  be  and 
are  subject  to  the  law  applicable  to  other 
business  transactions.  The  measure  of  re- 
covery is  then  regulated  by  the  nature  of 
the  transactions  involved,  but  in  every  case 
subject  to  these  cardinal  rules  applicable  to 
the  defining  of  the  measure  of  damages,  viz., 
that  the  damages  must  be  proximate,  cer- 
tain, and  the  necessary  result  of  the  breach. 
They. must  not  be  conjectural  nor  specula- 
tive. In  the  case  at  bar  the  message  was 
aolely  concerning  a  business  transaction;  in 
fact  was  the  hiring  of  appellee  to  collect  a 
sum  of  money  at  a  distant  city  for,  and  im- 
mediately transmit  it  to,  the  hirer.  The 
telegraph  company  undertook  to  render  the 
service  for  him.  It  failed  to  discharge  its 
undertaking;  in  other  words,  it  broke  its 
contract.  Although  it  collected  the  draft, 
it  did  not  transmit  the  money  promptly  to 
the  person  to  whom  it  had  engaged  to  de- 
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liver  it.  The  contract  sued  on  is  not  differ- 
ent in  any  material  degree  from  one  where 
a  bank  accepts  for  collection  for  its  customer 
a  draft  on  a  remote  locality,  and,  after  col- 
lecting it,  fails  to  turn  over  the  money  to 
the  person  entitled.  This  person  may,  and 
under  similar  circumstances  doubtless 
would,  suffer  the  same  degree  of  anxiety, 
worry,  mental  pain,  and  mortification  that 
appellant  did.  Yet  the  only  difference  be- 
tween the  contracts — the  one  sued  on  and 
the  one  imagined — is  in  the  time  required  to 
perform  them.  It  is  probably  true  that  ev- 
ery breach  of  contract  occasions  some  men- 
tal disturbance,  varying,  perhaps,  more  in 
proportion  to  difference  of  temperament  of 
the  persons  than  to  the  circumstances  of  the 
case.  Although  it  is  said,  "wherever  the 
common  law  gives  a  right  or  prohibits  an 
injury,  it  also  gives  a  remedy  by  action" 
(3  Bl.  Ck>m.  123),  yet  this  ancient  boast  of 
our  race  must  be  considered  with  other  well- 
known,  tried,  and  practical  rules,  among 
which  is  the  one  recognizing  damnum  abs- 
que injuria.  In  defining  what  damages  are 
recoverable,  and  why,  Sedgwick,  in  his  work 
on  Damages  (vol.  1,  p.  291),  says:  "In  all 
cases  of  civil  injury  and  of  breach  of  con- 
tract the  declared  object  of  awarding  dam- 
ages is  to  give  compensation  for  pecuniary 
loss ;  that  is,  to  put  the  plaintiff  in  the  same 
position,  so  far  as  money  can  do  it,  as  he 
would  have  been  if  the  contract  had  been 
performed,  or  the  tort  not  committed."  The 
author  is  not  speaking  of  those  cases  where 
exemplary  damages  are  allowed,  nor  does  he 
include  breaches  of  contract  of  marriage, 
which  seem  to  be  also  an  exception  to  the 
rule.  Suppose  this  action  was  permitted, 
what  would  be  the  inquiry?  Manifestly,  it 
must  turn  upon  these  two  propositions :  Did 
the  plaintiff  in  fact  suffer  mental  anguish? 
What  was  its  extent?  To  do  justice  between 
litigants  before  the  courts  must  be  the  law's 
effort.  This  necessarily  involves  the  in- 
quiry into  the  truthfulness  of  the  matter 
of  fact  put  in  issue.  Both  sides  must  have 
a  chance.  If  the  plaintiff  says  because  of 
the  defendant's  failure  to  deliver  a  message 
directing  his  broker  to  sell  his  stocks  on 
the  then  market  he  lost  money  because  of 
the  subsequent  falling  of  the  market,  the  de- 
fendant has  an  opportunity  to  show  (1) 
that  plaintiff  in  fact  then  owned  no  such 
stocks;  (2)  that  the  market  did  not  fall; 
(3)  or,  if  it  did,  it  immediately,  and  before 
plaintiff  sold,  recovered,  and  continued  bet- 
ter; and  (4)  the  exact  difference — that  is, 
damage — caused  in  plaintiff's  condition  in 
any  event.  So,  if  the  plaintiff  sustains  a 
physical  injury,  his  accompanying  and  con- 
sequent mental  suffering  is  less  easily  sim- 
ulated or  exaggerated.  In  any  event,  the 
nature,  features,  extent,  etc.,  of  injury,  and 
plaintiff's  conduct  then,  are  all  c&pahle  of 
being  proved  or  disproved  by  eyewitnesses. 
But  in  the  instance  of  mental  suffering  alone 
no  such  means  of  testing  the  truth  is  avail- 
able. We  are  invited  to  depart  from  the 
conservative  paths  beaten  clear,  whether  or 
not  straight,  by  long  experience,  to  enter 
the  speculative  field  of  psychology,  in  allow- 
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ing  elements  of  damage  heretofore  unknown 
to  the  common  law  in  such  cases.  As  the 
common  law  has  never  allowed  it,  and  as 
no  statute  has  been  enacted  permitting  it, 
we  must  decline  the  step.  In  De  VoegUr  v. 
Western  V.  Teleg.  Co.  10  Tex.  Civ.  App. 
229,  30  S.  W,  1107,  the  plaintiff  alleged  that 
he  was  an  inexperienced  youth  in  Pough- 
keepsie.  New  York,  among  strangers,  and, 
desiring  to  go  to  his  home  in  Sherman, 
Texas,  had  requested  his  mother  to  send  him 
money  immediately;  that  his  mother  had 
wired  him  the  amount,  paying  the  charges 
therefor,  but  that  the  defendant  failed  to 
keep  its  contract,  etc.,  by  which  plaintiff 
was  occasioned  great  mental  suffering,  ap- 
prehension, anxiety,  etc.  The  court  denied 
the  recovery.  In  Ricketta  v.  Western  17. 
Teleg,  Co,  10  Tex.  Civ.  App.  226,  30  S,  W. 
1105,  the  sender  of  the  money  order  alleged 
that  she  had  paid  defendant  company  $2.30 
for  sendins;  $30  to  her  son  in  New  York.  The 
company  failed  to  deliver  the  money  as  it 
had  agreed  to  do.  The  sender  sued  for  dam- 
ages on  account  of  her  mental  suffering. 
Said  the  chief  justice  in  denying  the  recov- 
ery: "The  fact  that  a  loving  mother,  in  the 
dark  hours  of  midnight,  may  conjure  up 
a  thousand  forebodings  of  evil  to  her  dis- 
tant boy  when  he  is  in  no  real  danger,  even, 
of  losing  a  single  hour's  repose,  may  furnish 
trouble  enough  to  her;  yet  it  gives  no  solid 
basis  for  damages  in  a  practical  business 
transaction."  We  are  of  opinion,  upon  prec- 
edent and  principle,  that  appellant  was  not 
entitled  to  recover  anything  for  his  mental 
anguish  or  annoyance  suffered  because  of 
appellee's  breach  of  the  contract. 

We  agree  with  the  court  below  that  there 
was  a  breach  of  the  contract.  Appellee  was 
bound  to  deliver  to  appellant  the  money: 
not  its  check.  We  are  further  of  the  opin- 
ion that  appellant  was  entitled  to  recover 
the  $100  ana  6  per  cent  per  annum  interest 
on  it  from  August  21,  1900,  till  it  was  ten- 
dered in  court;  also  he  was  entitled  to  re- 
cover the  costs  of  sending  the  message,  $2.86, 
and  any  additional  actual  expenses  incurred 
by  him  necessarily  because  of  appellee's 
breach  of  the  contract,  alleged  in  this  case 
to  be  $3. 

The  judgment  failed  to  give  appellant  all 
that  he  toaa  entitled  to,  and  is  consequently 
reversed,  and  cause  remanded  for  proceed- 
ings not  inconsistent  herewith. 


COMMONWEALTH  of  Kentucky,  Appt., 

V. 

WESTERN    UNION    TELEGRAPH    COM- 
PANY. 

( Ky ) 

A  teleffrapli  company  Is  not  vnilty  of 


NoTB. — As  to  the  obligation  of  a  telegraph 
or  telephone  company  to  serve  the  public,  see. 
In  general,  note  to  RusbvIIle  v.  RushviUe  Nat- 
ural Gas  Co.  (lud.)  15  L.  R.  A.  821 ;  Kirby  v. 
Western  U.  Teleg.  Co.  (S.  D.)  80  L.  R.  A.  612; 
and  State  e*  rtl,  Gwynn  v.  Citisens'  Teleph. 
Co.  (8.  C.)  65  U  R.  A.  130. 
67  I*.  R.  A. 


malntainlnir  a  common  nnlsanee  be- 

cnusc  it  delivers  at  a  place  not  under  Its  con- 
trol, whlrh  Is  used  tnd  resorted  to  for  aeliing 
pools  and  betting  on  horse  races,  by  idle  and 
evil-disposed  persons,  to  the  common  nuisance 
and  annoyance  of  all  good  citisens  of  the 
neighborhood,  messages  containing  the  Infor- 
mation necessary  to  snch  transactions. 

(December  18.  1901.) 

APPEAL  by  complainant  from  a  judg- 
ment of  the  Circuit  Court  for  Jefferson 
County  sustaining  demurrers  to  an  indict- 
ment against  defendant  for  maintaining  a 
common  nuisance.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  B.  J.  Breoklnrldse  for  appellant 

Messrs.  Kokm,  Baird,  ft  Spindle  and 
Btohardfl  &  Boaald,  for  appellee: 

It  is  sought  to  make  the  telegraph  com- 
pany liable  by  reason  of  the  use  which  third 
parties  make  of  the  messaffes  after  they 
nave  passed  out  of  its  hands, — a  doctrine 
so  monstrous  that  we  trust  the  Kentudcy 
courts  will  not  be  the  first  to  announce  it. 

Western  V.  Teleg.  Co.  v.  Ferguson,  67  Ind. 
496. 

Operating  a  place  where  idle  and  evil- 
disposed  persons  are  permitted  to  congre- 
gate and  engage  in  betting  is  not  a  public 
nuisance  by  virtue  of  any  statute,  but  all 
prosecutions  for  such  offenses  are  necessar- 
ily based  upon  the  common  law. 

All  common  gaming  houses  are  nuisances 
in  the  eye  of  the  law. 

1  Russell,  Crimes,  p.  741. 

It  seems  that  in  the  indictment  it  is  nec- 
essary to  make  a  particular  statement  of  the 
offense,  which  is  the  keeping  of  the  house. 

1  Russell,  Crimes,  p.  746;  2  Clark,  Crim. 
Law,  1126;  2  Bishop,  Crim.  Proc.  9  278; 
Burton  v.  titate,  16  Tex.  App.  166;  King  v. 
State,  17  Fla.  191;  State  v.  BeU,  6  Port. 
(Ala.)  376;  People  v.  Tovmsend,  3  Hill,  480; 
Oay  V.  State,  90  Tenn.  645,  18  S.  W.  260. 

The  distinction  between  acts  which 
amount  to  maintaining  the  nuisance  and 
those  which  do  not  is  one  of  decree.  The 
misdemeanor  of  unlawfully  selling,  com- 
mitted by  a  servant,  cannot  be  said,  as  a 
matter  of  law,  to  amount  to  maintaining  a 
nuisance,  unless  he  has  assumed  a  tempo- 
rary control  of  the  premises,  or  in  some 
other  way  emerged  from  his  subordinate 
position  to  aid  directly  in  maintaining  it. 

Com.  V.  Churchill,  136  Mass.  150.  See 
also,  to  the  same  effect,  Nelson  v.  Territory, 
6  Okla.  612,  49  Pac.  920;  Com.  v.  Galligan, 
144  Mass.  171,  10  N.  E.  788. 

In  each  of  the  cases,  whether  for  keeping 
a  disorderly  house  or  maintaining  a  com- 
mon nuisance,  our  court  of  appeals  has  been 
careful  to  point  out,  if  not  emphasize,  the 
fact  that  the  premises  were  under  the  con- 
trol of  the  defendant. 

Cheek  v.  Com.  79  Ky.  360;  Bollinger  v. 
Com.  98  Ky.  675,  36  S.  W.  663;  Com.  V.  En- 
Hght,  98  Ky.  636,  33  S.  W.  1111;  Cheek  v. 
Com.  100  Ky.  2,  37  S.  W.  162;  Com.  v.  Res- 
pass,  21  Ky.  L.  Rep.  140,  60  S.  W.  549;  Res- 
pass  V.  Com.  21  Ky.  L.  Rep.  789,  63  S.  W. 
24 ;  Catnein  v.  Com.  22  Ky.  L.  Rep.  1734,  61 
S.  W.  275. 
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Paynter,  Cli.  J.,  delivered  the  opinion  of 
the  court: 

The  indictments  charge  the  appellee  with, 
the  offense  of  unlawfully  keeping  and  main- 
4;4Lining  a  common  nuisance.  It  is  ayerred 
in  them  that  Ed.  Alvey  and  others  had  a 
"house  in  the  city  of  Louisville,  commonly 
rallied  "The  Kingston/'  in  their  occupation 
and  under  their  control,  and  habitually  sold 
j>ools  upon  horse  races  run  at  various  cities 
and  places  in  the  United  States,  and  did 
"habitually  suffer,  permit,  and  procure  div- 
•ers  idle  and  evil-disposed  persons  to  habitu- 
ally assemble  in  that  house,  who  engaged  in 
betting,  winning,  and  losing  money  on  horse 
races,  to  the  common  nuisance  and  common 
jinnoyance  of  all  good  citizens  of  the  neigh- 
borhood, and  those  passing  and  repassing, 
«tc.  As  to  the  appellee  it  is  averred  that  it 
la  a  corporation  organized  for  the  purpose 
of  conducting  the  business  of  common  car- 
rier of  intelligence  by  telegraph  in  the 
TJnited  States;  that  it,  unlawfully  design- 
in&  to  assist  and  aid  and  abet  Alvey  and 
miners  in  the  pool  selling  in  the  house  men- 
'tioned,  habitually  received  from  divers  race 
<;ourses  in  the  United  States  messages  and 
intelligence  concerning  horse  races,  to  wit, 
the  np.mes  of  horses  entered  in  races,  names 
•of  owners,  trainers,  riders,  drivers,  and  dis- 
tances of  the  races,  terms,  conditions,  and 
«tate  of  betting  at  the  races,  condition  of  the 
Tveather  and  tracks  of  race  courses,  with  the 
-design  to  enable  the  persons  assembled  at  the 
Tiouse  of  Alvey  and  others  to  bet  upon  races. 
It  is  further  averred  that  the  appellee  trans- 
•fliitted  and  delivered  to  Alvey  and  others, 
At  the  Kingston,  the  information  as  to  the 
result  of  races,  with  the  view  of  enabling 
liim  and  others  to  pay  the  bets  made  on 
races;  that  the  information  and  intelligence 
t,ransmitted  and  services  rendered  by  the  ap- 
pellee was  a  necessary  and  essential  serv- 
ice and  means  of  carrying  on  and  maintain- 
ing the  existence  of  pool  selling  by  Alvey 
^nd  others,  of  which  fact  the  appellee  was 
Aware. 

It  will  be  observed  that  the  Kingston  is 
averred  to  be  under  the  control  and  manage- 
ment of  Alvey  and  others.  It  is  not  averred 
that  the  appellee  had  any  control  of  or  man- 
agement of  the  building.  Neither  is  It 
averred  that  it  was  engaged  in  keeping  or 
maintaining  a  common  nuisance  except  as 
stated.  The  essence  of  the  charge  against 
it  is  that  it  transmitted  over  its  line  infor- 
mation which  enabled  Alvey  and  the  evil- 
disposed  persons  who  assembled  at  the  house 
to  engage  in  betting  on  races  at  distant 
points  and  to  pay  bets  upon  their  result. 
At  common  law  a  common  gaming  house  is 
a  nuisance.  It  is  detrimental  to  the  pub- 
lic, because  it  promotes  cheating  and  other 
corrupt  practices;  it  encourages  idleness 
and  excites  the  desire  to  obtain  money  in  an 
Improper  way.  Persons  who  are  in  the  oc- 
cupation and  control  of  such  houses  are 
^ilty  of  maintaining  a  common  nuisance. 
I  Kussell,  Crimes,  741;  2  Bishop,  Crim.  Proc. 
278.  Ab  it  is  not  averred  that  the  appellee 
as  in  the  occupation  and  control  of  the 
house,  the  question  arises  whether  it  is 
67  UR.  A, 


guilty  of  keeping  the  house  by  the  trans- 
mission of  information.  It  is  a  common 
carrier  of  intelligence  and  information,  and 
was  created  and  organized  for  that  purpose. 
Ky.  Stat.  §  1346,  denounces  a  penalty  of  not 
less  than  $10  nor  more  than  $500  against  an 
agent,  ollicer,  or  manager  of  a  telegraph  or 
telephone  line  who,  from  corrupt  or  im- 
proper motives,  or  wilful  negligence,  shall 
withhold  the  transmission  or  delivery  of 
messages  of  intelligence  for  which  the  cus- 
tomary charges  have  been  paid  or  tendered. 
If  a  person  desires  to  transmit  a  message 
over  a  telegraph  line,  if  it  is  couched  in  de- 
cent language,  it  is  the  duty  of  the  company 
to  receive  and  transmit  it  upon  the  tender 
or  payment  of  the  customary  charges  for 
such  services.  The  very  purpose  of  its  cre- 
ation is  to  serve  '..he  public,  and  it  cannot  re- 
fuse to  do  so  without  making  itself  liable  for 
its  refusal.  It  has  no  more  right  to  refuse 
to  send  a  message  when  the  charges  are  paid 
or  tendered,  when  the  message  is  couched  in 
decent  language,  than  a  railroad  company 
has  to  refuse  to  carry  a  passenger  who  ten- 
ders or  pays  his  fare.  A  railroad  company 
has  a  right  to  refuse  to  carry  a  passenger 
who  is  disorderly,  or  whose  conduct  imperils 
the  lives  of  his  fellow  passengers  or  th« 
officers  or  the  property  of  the  company.  It 
would  have  no  right  to  refuse  to  carry  a 
person  who  tendered  or  paid  his  fare  simply 
because  those  in  charge  of  the  train  believed 
that  his  purpose  in  going  to  a  certain  point 
was  to  commit  an  offense.  A  railroad  com- 
pany would  have  no  right  to  refuse  to  carry 
persons  because  its  officers  were  aware  of  the 
fact  that  they  were  going  to  visit  the  house 
of  Alvey,  and  thus  make  it  possible  for  him 
and  his  associates  to  conduct  a  gambling 
hottst^.  Cotnmon  carriers  are  not  the  cen- 
sors of  public  or  private  morals.  They  can- 
not regulate  the  public  and  private  conduct 
of  those  who  ask  service  at  their  hands.  It 
was  certainly  no  wrong  per  se  for  the  ap- 
pellee to  transmit  over  its  line  the  informa- 
tion which  it  is  charged  to  have  transmitted. 
The  simple  fact  that  persons  who  received 
the  information,  and  as  a  result  of  it,  were 
guilty  of  unlawful  acts,  does  not  make  the 
appellee  a  violator  of  the  penal  or  criminal 
law.  If  in  doing  so  it  violated  the  penal  or 
criminal  law,  it  would  be  likewise  guilty  in 
transmitting  information  to  the  newspapers 
of  the  country  as  to  prospective  prize  fights 
and  horse  races,  because  the  information 
thus  published  induced  persons  to  engage  in 
betting  on  their  results.  The  case  of  Com. 
V.  Churchilly  136  Mass.  148,  is  not  exactly 
analogous  to  the  case  under  consideration, 
but  it  serves  to  illustrate  the  difference  be- 
tween the  principal  in  control  of  premises 
upon  which  a  nuisance  is  maintained  and 
an  agent  whose  act  in  some  degree  contrib- 
uted to  it.  In  that  case  the  nuisance  con- 
sisted in  selling  intoxicating  liquors,  etc. 
The  defendant  made  some  of  the  illegal 
sales.  In  passing  upon  the  effect  of  his 
acts,  the  court  said:  "The  Massachusetts 
decisions  have  never  pressed  the  liability  of 
a  servant  for  keeping  or  maintaining  a  nui- 
sance, consisting  of  a  tenement  in  the  pos- 
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■ession  of  his  master,  under  circumstancefl 
like  the  present,  beyond  cases  where  the 
servant  had  had  charge  and  control  of  the 
place,  for  a  short  time  at  least.  ...  It 
18  true  that  sales  in  the  presence  of  the  mas- 
ter do  in  some  degree  aid  the  master  in  keep- 
ing the  tenement.  But  so  do  purchases, 
which,  nevertheless,  are  not  misdemeanors 
of  any  description.  .  .  .  The  distinction 
between  acts  which  amount  to  maintaining 
the  nuisance  and  those  which  do  not  is  one 
of  degree.  We  do  not  think  that  the  misde- 
meanor of  unlawfully  selling,  committed  by 
a  servant,  can  be  said,  as  a  matter  of  law, 
to  amount  to  maintaining  a  nuisance,  unless 
he  has  assumed  a  temporary  control  of  the 
premises,  or  in  some  other  way  emerged 
from  his  subordinate  position  to  aid  directly 
in  maintaining  it.  .  .  .  And  none  of 
our  cases  have  gone  further  than  to  leave 


the  general  question  to  the  jury,  whether  the 
defendant  aided  in  keeping  the  tenement, 
when  it  appeared  that  he  did  so  by  exercis- 
ing some  form  of  control."  In  that  case 
the  agent  might  have  been  prosecuted  for 
selling  liquor,  but  the  court  held  that  he 
was  not  guilty  of  maintaining  the  nuisance, 
because  he  was  not  in  the  occupation  and 
control  of  the  premises.  He  was  guilty  of 
an  illegal  act  which  contributed  to  the  nui- 
sance, yet  the  court  would  not  hold  that  he 
maintained  it.  In  the  case  at  bar  it  was 
legal  for  the  appellee  to  furnish  the  infor- 
mation, but  it  is  claimed  that  it  is  liable 
because,  after  that  information  was  ob- 
tained, parties  used  it  in  such  a  way  as  to 
make  their  acts  unlawful.  The  court  prop- 
erly sustained'  a  demurrer  to  the  indictr 
ments. 

The  judgment  is  affirmed. 


OREGON  SUPREME  COURT. 


P.  L.  RICHMOND,  Respt,, 

V. 

SOUTHERN   PACIFIC   COMPANY,   Appt. 


(. 


.Dr.. 


.) 


An  agreement  by  a  paaaenffcr  'when 
procuring  a  mlleave  ticket  at  a  re- 
duced rate,  not  to  hold  the  carrier  liable 
for  Injuries  received  while  riding  on  freight 
trains,  la  unenforceable  with  respect  to  such 
freight  trains  as  are  designated  by  the  car- 
rier to  carry  passengers  generally. 

(March  8,  1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Multnomah 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendant's negligence.    Affirmed. 

Statement  by  Moore*  J.: 

This  is  an  action  to  recover  damages  for 
a  personal  injuiy.  The  facts  are  that 
plaintiff  having  secured  from  the  defendant 
a  3,000-mile  passenger  ticket  over  certain 
parts  of  its  lines  of  railway,  at  2^  cents  a 
mile,  subscribed  his  name  to  the  following 
stipulation,  among  others,  indorsed  thereon, 
to  wit :  "When  used  upon  any  freight  train 
designated  to  carry  passengers,  the  South- 
ern Pacific  Company  is  absolved  from  all 
liability  as  a  common  carrier  for  loss  of 
life,  personal  injury,  or  loss  or  damage  of 


Note. — For  another  case  In  this  series  as  to 
validity  of  agreement  releasing  carrier  from 
liability  for  Injuries  to  passenger  received 
while  riding  on  freight  train,  see  Central  of 
Georgia  R.  Co.  v.  LIppman  (Ga.)  50  L.  R.  A. 
673. 

As  to  what  risk  Is  assumed  by  passenger  on 
freight  train  generally,  see  note  to  Ohio  Valley 
R.  Co.  V.  Watson  (Ky.)  19  L.  R.  A.  310;  Bog- 
gess  V.  Chesapeake  &  O.  R.  Co.  (W.  Va.)  23  L. 
R.  A.  777 ;  and  Illinois  C.  R.  Co.  v.  Beebe  (III.) 
43  L.  R.  A.  210.  , 
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baggage  or  property  of  the  party  so  using 
this  ticket."  The  plaintiff,  while  riding  aa 
a  passenger,  in  pursuance  of  said  ticket  in 
the  caboose  of  a  freight  train  from  Oakland 
to  Eugene,  was  injured  by  the  sudden  chedc- 
ing  of  the  speed  of  the  train.  At  the  time 
he  was  injured  said  train  had  been  desig- 
nated by  the  defendant  to  carry  passengers, 
and  its  agents  sold  tickets  to  all  persons  ap- 
plying therefor  at  the  lawful  rate  of  4 
cents  per  mile,  and  such  passengers  were 
permitted,  without  any  restriction,  to  lide 
upon  said  train  to  or  from  any  station  on 
the  defendant's  railway  in  Oregon  between 
Junction  City  and  Roseburg,  though  two 
passenger  trains  passed  daily  over  said  rail- 
way line.  The  cause  being  at  issue,  a  trial 
was  had  resulting  in  a  verdict  and  judg- 
ment for  plaintiff  in  the  sum  of  $025,  and 
defendant  appeals,  assigning  as  error  the 
action  of  the  court  in  refusing  to  grant  a 
judgment  of  nonsuit,  and  in  giving  certain 
instructions  to  the  jury  over  its  objection 
and  exception. 

Messrs,  Fenton  A  Mnir,  for  appellant  r 
A  passenger  upon  a  freight  train,  as  a 
condition  to  be  carried  thereon,  where  the 
carrier  is  performing  its  public  duties  a» 
to  those  who  desire  to  become  passengers  by 
supplying  passenger  trains  for  the  accom- 
modation of  the  public,  may  lawfully  con- 
tract, in  consideration  of  the  carriage  upon 
such  freight  train,  for  his  own  convenience 
or  purposes,  to  exempt  such  carrier  from  all 
liability  for  personal  injury,  whether  caused 
by  negligence  or  otherwise;  and  it  does  not 
affect  the  validity  of  such  contract  that  the^ 
carrier  may  waive  its  right  to  insist  upon 
such  contract,  as  to  all  passengers  who  may 
be  carried  thereon,  or  who  may  pay  a  single 
fare  at  the  full  lawful  rate. 

Robertson  v.  Old  Colony  R,  Co.  156  Mass. 
525,  31  N.  E.  650;  Hosmer  v.  Old  Colony  R, 
Co.  150  Mass.  506,  31  N.  E.  652;  Bates  ▼. 
Old  Colony  R,  Co.  147  Mass.  255,  17  N.  K 
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633 ;  Louisville,  N,  A.,  d  C.  R,  Co,  v.  Keefer, 
146  Ind.  21,  38  L.  R.  A.  93,  44  N.  E.  796; 
Pittsburgh,  O.  0.  d  8t.  L.  R.  Co.  v.  Makon- 
ey,  148  Ind.  196,  40  L.  R.  A.  101,  46  N.  E. 
917,  47  N.  E.  464;  Doyle  v.  Fitchhurg  R. 
Co.  166  Mass.  492,  44  N.  E.  611;  Blank  v. 
Illinois  (7.  R.  Co,  182  111.  332,  65  N.  E.  332; 
Baltimore  d  0.  8,  W,  R.  Co,  v.  Voigt,  176 
U.  S.  498,  44  L.  ed.  560,  20  Sup.  Ct.  Rep. 
385 ;  Arnold  v.  Illinois  C.  R.  Co.  83  111.  273, 
26  Am.  Rep.  383;  Bissell  v.  New  York  C.  R. 
Co.  25  N.  Y.  442,  82  Am.  Dec.  369,  Revers- 
ing 29  Barb.  602;  Wells  v.  New  York  C,  R. 
Co,  24  N.  Y.  181,  Affirming  26  Barb.  641; 
Perkins  v.  New  York  C,  R,  Co.  24  N.  Y.  196, 
82  Am.  Dec.  281;  Poucher  v.  New  York  C. 
R.  Co.  49  N.  Y.  263,  10  Am.  Rep.  364;  Mag- 
ntn  V.  Dinsmore,  56  N.  Y.  168;  Beyholt  v. 
yexo  York,  L,  E,  d  W,  R,  Co.  95  N.  Y.  662, 
47  Am.  Rep.  75;  Ulrich  v.  New  York  C.  d 
H.  R.  R.  Co.  108  N.  Y.  80,  15  N.  E.  60; 
Kenney  v.  New  York  C.  d  H.  R.  R.  Co.  125 
N.  Y.  422,  26  N.  E.  626;  Illinois  C.  R,  Co. 
V.  Read,  37  111.  485,  87  Am.  Dec.  260;  An- 
nas Y.  Miluoaukee  d  N.  R.  Co.  67  WiS.  46, 
58  Am.  Rep.  848,  30  N.  W.  282;  Coup  v. 
Wahash,  8t.  L.  d  P,  R.  Co.  56  Mich.  Ill,  56 
Am.  Rep.  374,  22  N.  W.  215;  Chicago,  M. 
A  8t.  P.  R.  Co.  V.  Wallace,  30  L.  R.  A.  161, 
14  C.  C.  A.  257,  24  U.  S.  App.  589,  66  Fed. 
506;  Muldoon  v.  Seattle  City  R.  Co.  7 
Wash.  528,  22  L.  K  A.  794,  35  Pac.  422; 
Rogers  y.  Kenneheo  8,  B.  Co.  86  Me.  261, 
25  L.  R.  A.  491,  29  Atl.  1069;  Meuer  v. 
Chicago,  M.  d  8t,  P,  R,  Co,  6  S.  D.  568,  26 
L.  R,  A.  81,  59  N.  W.  945;  Quimhy  v.  Bos- 
tan  d  M.  R.  Co.  160  Mass.  365,  5  L.  R.  A. 
846,  23  N.  E.  205;  Trenton  Pass.  R.  Co.  v. 
Chuarantors*  lAahility  Indemnity  Co.  60  N. 
J.  L.  246,  44  L.  K  A.  213,  37  Atl.  609;  Kin- 
ney V.  Central  R.  Co.  32  N.  J.  L.  407,  90 
Am.  Dec.  675;  Oriswold  v.  New  York  d  N. 
E.  R.  Co.  63  Conn.  371,  65  Am.  Rep.  115,  4 
All.  261;  Hutchinson,  Carr.  2d  ed.  §  686; 
Higgins  v.  New  Orleans,  M,  d  C.  R,  Co.  28 
X^.  Ann.  133 ;  Honeyman  v.  Oregon  d  C.  R. 
Co,  13  Or.  352,  57  Am.  Rep.  20,  10  Pac.  628; 
forepaugh  v.  Delaware,  L,  d  W,  R.  Co.  128 
Pa.  217,  5  L.  R.  A.  508,  18  Atl.  503;  Hart- 
ford F.  Ins.  Co,  V.  Chicago,  M.  d  8t,  P,  R. 
Co.  30  L.  R.  A.  193,  17  C.  C.  A.  62,  36  U. 
S.  App.  162,  70  Fed.  201;  Hartford  F.  Ins. 
Co.  V.  Chicago,  M.  d  8t.  P.  R.  Co.  176  U.  S. 
92,  44  L.  ed.  86,  20  Sup.  Ct  Rep.  33 ;  Oris- 
uiold  y,  Illinois  C.  R.  Co.  90  Iowa,  265,  24 
L.  R.  A.  647,  57  N.  W.  843. 

Messrs.  Cliainberlain,  Thomas,  A 
Kraemer  for  respondent.    * 

Moore,  J.,  delivered  the  opinion  of  the 
court: 

The  only  question  involved  in  this  appeal 
18  whether  a  passenger's  agreement  to  ab- 
solve a  transportation  company  from  all  lia- 
bility as  a  common  carrier,  while  riding  as 
a  passenger  upon  its  freight  train,  entered 
into  in  consideration  of  his  securing  a  rail- 
way ticket  at  a  reduced  rate,  is  void  as 
against  public  policy.  It  is  contended  by 
defendant's  counsel  that  the  railway  com- 
pany in  the  discharge  of  the  duty  imposed 
upon  it,  having  furnished  adequate  passen- 
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ger  trains  to  accommodate  the  traveling 
public,  may  lawfully  enter  into  a  contract 
with  a  passenger  whereby,  in  consideration 
of  being  carried  on  a  freight  train,  he  ex- 
empts the  company  from  all  liability  for 
personal  injury  caused  by  its  negligence  or 
otherwise,  and  that  the  validity  of  such 
a^eement  is  not  impaired  by  waiving  its 
right  to  insist  upon  such  contract  sus  to  all 
passengers  who  may  be  carried  on  such  train 
or  who  may  ride  thereon  by  paying  a  single 
fare  at  the  full  lawful  rate.  They  concede 
that  the  rule  is  general  in  the  state  and  Fed- 
eral courts,  except  in  Illinois  and  New  York, 
that  a  common  carrier  cannot  escape  liabil- 
ity from  the  consequences  of  its  negligence 
in  carrying  passengers  on  trains  provided 
for  that  purpose;  that  they  maintain  that  a 
railway  company,  not  being  obliged  to  carry 
passengers  on  a  freight  train,  may  contract 
in  relation  thereto  as  a  private  carrier,  and 
that  an  agreement  of  that  character  is  not 
violative  of  public  policy.  Plaintiff's  coun- 
sel maintain,  however,  that  the  defendant 
having  designated  the  train  upon  which 
their  client  was  riding  at  the  time  he  was 
injured  to  carry  passengers,  and  permitted 
its  agents  to  sell  tickets  therefor  and  al- 
lowed passengers  generally  to  ride  thereon^ 
thereby  made  it  a  passenger  train  to  all  in- 
tents and  purposes,  thus  rendering  the  ex- 
ception inapplicable,  and  hence  no  error  was 
committed  in  refusing  to  grant  the  judg- 
ment of  nonsuit  or  in  instructing  the  jury 
as  complained  of. 

Public  policy  forbids  a  railway  company 
from  relying  upon  the  terms  of  a  contract 
entered  into  with  a  passenger,  whereby  he 
releases  it  from  liability  resulting  from  its 
negligence  while  performing  a  duty  it  owes 
the  public  as  a  common  carrier;  but  it 
may  become  a  private  carrier,  and  escape 
such  liability  to  contract,  when  as  a  matter 
of  convenience  to,  or  by  special  agreement 
with,  a  passenger,  it  undertakes  to  carry 
him  by  means  not  designated  to  accommo- 
date the  traveling  public.  Louisville,  N.  A, 
d  C.  R.  Co.  V.  Keefer,  146  Ind.  21,  38  L.  R. 
A.  03,  44  N.  E.  796.  Thus,  an  agreement  of 
an  express  agent  to  assume  all  risks  of  acci' 
dent,  in  consideration  of  being  carried  in  a 
baggage  car,  to  facilitate  his  own  business, 
releases  a  railroad  company  from  liability 
of  injury  resulting  from  a  casualty,  because 
the  agent  is  not  a  passenger,  and  the  carrier 
is  under  no  obligation  to  transport  him  in 
such  car.  Blank  v.  Illinois  C.  R.  Co.  182 
111.  332,  55  N.  E.  332;  Pittsburgh,  C.  C.  d 
St.  L.  R.  Co.  V.  Mahoney,  148  Ind.  196,  40  L. 
R.  A.  101,  46  N.  E.  917,  47  N.  E.  464;  Bates 
V.  Old  Colony  R.  Co.  147  Mass.  255,  17  N. 
E.  633;  Hosmer  v.  Old  Colony  R.  Co.  150 
Mass.  506,  31  N.  E.  652;  Baltimore  d  0,  8. 
W.  R.  Co.  V.  Voigt,  176  U.  S.  498,  44  L.  ed. 
560,  20  Sup.  Ct.  Rep.  385.  The  reason  as- 
signed for  the  conclusions  reached  in  the 
cases  cited  is  based  upon  the  theory  that  the 
railroad  companies  permitted  the  express 
messengers  to  ride  in  places  where  the  com- 
panies were  under  no  obligation  to  carry 
them,  and  without  such  license  the  agents 
would  have  been  trespassers  and  could  have 
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been  ejected  from  aufh  cars.  In  Bates  v. 
Old  Colony  R,  Co.  147  Mass.  255,  17  N.  E. 
-633,  Mr.  Justice  Allen,  in  speaking  of  the 
plaintiff's  agreement  to  assume  the  risk  in- 
-cident  to  riding  in  the  place  agreed  upon, 
says:  "The  contract  did  not  diminish  the 
liability  of  the  defendant.  It  left  the  risk 
assumed  by  the  plaintiff  in  riding  in  the 
baggage  car  what  it  would  have  b^n  with- 
out the  contract;  it  only  secured  him  against 
being  ejected  from  the  car."  In  Hoamer  v. 
Old  Colony  R.  Co.  156  Mass.  506,  31  N.  E. 
^52,  Mr.  Justice  Lathrop,  in  speaking  of 
the  plaintiff's  assumption  of  the  risk  of  all 
injuries  received  while  riding  in  the  baggage 
•car,  says:  "The  place  where  he  was  riding 
w^as  one  in  which  the  defendant  was  under 
no  obligation  to  carry  him.  The  contract 
gave  the  plaintiff  a  privilege  which  he  sought 
?or  his  own  convenience."  In  Pittahurgh, 
•C.  C.  d  8t.  L.  R.  Co.  V.  Mahoney,  148  Ind. 
196.  40  L.  R.  A.  101,  46  N.  E.  917,  47  N.  E. 
464,  the  court,  in  speaking  of  the  agreement 
entered  into  between  the  express  company 
in  whose  service  the  decedent  was  an  em- 
ployee, and  the  right  of  the  latter  thereun- 
-der,  says:  "His  rights  were  those  of  the 
express  company,  and  could  not  be  greater. 
He  was  there  by  the  license  g^ven  the  ex- 
press company,  and  he  could  not  accept  the 
license,  and  reject  the  conditions  upon  which 
it  was  granted."  Where  railroad  companies, 
furnishing  trackage  and  motive  power,  haul 
the  cars  of  circus  and  menagerie  companies 
•over  their  lines  of  railway,  in  consideration 
of  the  latter  assuming  the  risk  of  injuries 
incident  to  the  journey,  it  has  been  held 
that  such  companies  and  their  employees, 
sustaining  damage  or  injury,  could  not  re- 
•cover  therefor  from  the  railroad  companies. 
Chicago,  M.  d  8t.  P.  R.  Co.  v.  Wallace,  30 
li.  R.  A.  161,  14  C.  C.  A.  267,  24  U.  S.  App. 
^89,  66  Fed.  506;  Rohertaon  v.  Old  Colony 
R.  Co.  156  Mass.  525,  31  N.  E.  650;  Coup  v. 
Wahaah,  8t.  L.  d  P.  R.  Co.  56  Mich.  Ill,  56 
Am.  Rep.  374,  22  N.  W.  216;  Forepaugh  v. 
Dehmare,  L.  d  W.  R.  Co.  128  Pa.  217,  5  L. 
R.  A.  508,  18  Atl.  503.  The  reason  assigned 
in  these  cases  for  enforcing  the  contracts  of 
•exemption  from  liability  is  that,  as  the  rail- 
road companies  were  under  no  legal  obliga- 
tion to  haul  such  cars,  they  might  lawfully 
enter  into  any  contract  to  do  so,  and  as  a 
condition  precedent  therefor  were  authorized 
to  limit  their  liability  in  case  of  accident, 
thus  becoming  private  carriers  in  respect  to 
such  cars.  In  Wells  v.  Steam  Nav.  Co.  2 
N.  Y.  204,  Mr.  Justice  Bronson,  in  speaking 
of  the  right  of  such  a  carrier  to  restrict  its 
liability,  says :  "They  are  not,  like  common 
carriers  and  innkeepers,  bound  to  accept 
employment  when  offered,  nor,  like  them, 
are  they  tied  down  to  a  reasonable  reward 
for  their  services.  They  are  at  liberty  to 
demand  an  unreasonable  price  before  they 
will  undertake  any  work  or  trust,  or  to  re- 
ject employment  altogether,  and  they  may 
make  just  such  stipulations  as  they  please 
concerning  the  risk  to  be  incurred.  They 
may  become  insurers  against  all  possible 
^xards,  or  they  may  say,  *We  will  answer 
for  nothing  but  a  loss  happening  through 
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our  own  fraud  or  want  of  good  faith.'  In 
short,  the  parties  stand  on  equal  terms,  and 
can  in  this  matter,  as  they  may  in  others, 
make  just  such  a  bargain  as  they  think  will 
answer  their  purpose." 

In  the  case  at  bar  the  question  of  the  de- 
fendant's liability,  or  its  exemption  there- 
from, under  the  contract,  must  be  solved  by 
determining  whether  it  was  a  common  or  a 
private  carrier  in  respect  to  the  plaintiff 
at  the  time  he  suffered  the  injury  of  which 
he  complains;  for  if  it  sustained  the  rela- 
tion of  a  private  carrier  to  him  his  agree- 
ment exonerates  it  from  liability,  but  if  it 
was  a  common  carrier  in  respect  to  him  at 
that  time  the  contract  is  contrary  to  public 
policy,  and  therefore  void.  "A  common  car- 
rier," says  Mr.  Justice  Bradley  in  New  York 
C.  R.  Co.  V.  Lockwood,  17  Wall.  357,  21  L. 
ed.  627,  "may  undoubtedly  become  a  private 
carrier,  or  a  bailee  for  hire,  when,  as  a  mat- 
ter of  accommodation  or  special  engage- 
ment, he  undertakes  to  carry  someUiing 
which  it  is  not  his  business  to  carry.  For 
example,  if  a  carrier  of  produce,  running  a 
truck  boat  between  New  York  and  Norfolk, 
should  be  requested  to  carry  a  keg  of  specie, 
or  a  load  of  expensive  furniture,  which  he 
could  justly  refuse  to  take,  such  agreement 
mifht  be  made  in  reference  to  his  taking 
and  carrying  the  same  as  the  parties  chose 
to  make,  not  involving  any  stipulation  con- 
trary to  law  or  public  policy.  But  when  a 
carrier  has  a  regularly  established  business 
for  carrying  all  or  certain  articles,  and  es- 
pecially if  Siat  carrier  be  a  corporation  cre- 
ated for  the  purpose  of  the  carrying  trade, 
and  the  carriage  of  the  articles  is  embraced 
within  the  scope  of  its  chartered  powers,  it 
is  a  common  carrier,  and  a  special  contract 
about  its  responsibility  does  not  devest  it 
of  the  character."  The  principle  thus  so 
ably  illustrated  was  adopted  by. this  court 
in  Honey fn<in  v.  Oregon  d  C.  R.  Co.  13  Or. 
362,  57  Am.  Rep.  20,  10  Pac.  628,  in  which 
it  was  held  that  where  the  carrier  does  not 
hold  itself  out  as  a  common  carrier  of  dogs, 
but,  as  a  matter  of  accommodation  to  a  pas- 
senger who  was  notified  of  its  rules,  permits 
its  servant  to  receive  them,  such  arrange- 
ment can  only  charge  the  carrier  as  a  bailee 
or  private  carrier.  In  the  case  at  bar  a 
special  engagement  was  entered  into  be- 
tween the  parties,  but  such  agreement  wa^s 
not  wholly  a  matter  of  accommodation  to 
the  plaintiff.  It  was  rather  for  their  mutual 
advantage,  for  it  may  safely  be  assumed 
that,  when  passenger  tickets  can  be  secured 
at  low  rates,  many  persons  who  would  not 
otherwise  travel  purchase  them  for  their 
own  advantage.  Such  purchases  necessarily 
increase  passenger  traffic,  and,  if  the  rate 
established  leaves  a  margin  of  profit  above 
the  cost  of  transportation,  the  increase  in 
the  number  of  passengers  ordinarily  results 
in  advantage  to  the  railroad  company,  so 
that  the  purchase  and  sale  of  the  ticket  in 
question  may  be  considered  as  a  source  of 
profit  to  each  party.  The  question  whether 
the  defendant  sustained  the  relation  of  a 
common  carrier  to  the  plaintiff  at  the  time 
he  was  injured,  and  therefore  is  liable  to 


1902. 


RicuMOND  V.  Southern  Pacific  Go. 


610 


him  for  the  damagea  sustained,  notwith- 
standing his  agreement  to  assume  the  risk 
•of  injury,  and  to  absolve  the  defendant  from 
all  liability  therefor,  must  hinge  upon  a 
proper  solution  of  the  inquiry  whether  it  was 
the  defendant's  business  and  duty  to  carry 
liim  on  its  freight  train  between  the  stations 
indicated.  The  law  imposes  upon  the  rail- 
-road  company,  as  a  common  carrier,  the 
•duty  of  transporting  over  its  lines  all  ordi- 
nary freight  delivered  to  it  for  that  pur- 
pose, and  of  carrying  all  passengers  against 
whom  no  legal  objection  can  be  successfully 
interposed,  who  have  complied  with  the  rules 
of  the  company  in  respect  to  securing  tickets 
before  entering  the  cars,  if  there  be  suM- 
X!ient  room  for  their  accommodation,  leaving 
-to  the  carrier  the  privilege  of  dividing  the 
-traffic,  and  of  furnishing  separate  trains  for 
^he  accommodation  of  each;  and  having  ex- 
ercised the  discretion  with  which  it  is 
'vested,  thereby  regulating  the  manner  in 
which  its  business  is  to  be  transacted,  it  is 
under  no  legal  obligation  to  carry  passen- 
.^rs  on  freight  trains  or  freight  on  passen- 
ger trains.  Hohba  v.  Texas  d  P.  R.  Co.  49 
Ark.  357,  6  S.  W.  686;  Arnold  v.  Illinoia  C. 
R.  Co.  83  111.  273,  26  Am.  Rep.  386;  Thomas 
V.  Chicago  d  O.  T.  R,  Co,  72  Mich.  355,  40 
N.  W.  463;  Elkins  v.  Boston  d  M.  R.  Co.  23 
X.  H.  275;  Murch  v.  Concord  R.  Corp.  29 
2»f.  H.  9,  61  Am.  Dec.  631.  "A  common  car- 
rier of  passengers,"  says  Judge  Thompson 
in  his  work  on  Carriers  of  Passengers  (p. 
'26) ,  "is  one  who  undertakes  for  hire  to  carry 
^1  persons,  indifferently,  who  may  &pply 
for  passage."  The  defendant,  having  volun- 
tArily  designated  its  freight  train  to  carry 
passengers  between  Junction  City  and  Rose- 
i>urg,  thereby  became,  under  the  definition 
adverted  to,  a  common  carrier  of  passengers 
1>y  the  means  so  adopted,  and  its  special 
<:ontraet  in  respect  to  the  attempted  limita- 
tion did  not  devest  it  of  that  character ;  for 
if  it  is  the  habit  of  a  railroad  company  to 
•carry  passengers  on  a  freight  train,  it  be- 
comes a  conunon  carrier  of  passengers  by 
that  means,  and  thereby  assumes  the  liabili- 
t.ie8  of  such  carriers.  Flinn  v.  Philadelphia, 
W.  d  B.  R.  Co.  1  Houst.  (Del.)  469.  The 
^defendant  was  under  no  legal  obligation  to 
•carry  passengers  on  its  freight  trains,  but» 
having  notified  the  public  that  it  would  do 
«o  between  the  stations  indicated,  the  train, 
as  long  as  it  was  used  for  that  purpose,  was 
a  mixed  freight  and  passenger  train,  there- 
by imposing  upon  the  defendant  all  the  du- 
ties of  a  common  carrier  in  respect  to  any 
passenger  riding  thereon.  The  train  in 
question  was  designed  by  the  defendant  to 
accommodate  the  traveling  public  generally, 
and  was  not  provided  for  plaintiff's  advan- 
tage alone,  nor  did  he  enjoy  any  special 
privileges  thereon  that  were  not  extended 
to  others.  The  defendant's  undertaking  to 
<»r7y  him  by  the  means  adopted  for  that 
purpose  was  a  part  of  the  performance  of 
its  business,  and  within  the  line  of  ite  pub- 
lic duty,  as  long  as  such  train  was  used  to 
carry  passengers.  The  ticket  purchased  by 
plaintiff  was  secured  for  five  eighths  of  the 
r^ular  local  fare,  and,  while  he  waa  a  com- 
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mercial  traveler  whose  business  compelled 
him  to  make  extensive  journeys,  we  under- 
stend  from  the  transcript  that  any  person 
could  secure  such  tickets  upon  application 
by  paying  the  same  ^rice  therefor. 

Plaintiff  having  paid  value  for  his  ticket, 
the  contract  of  carriage  could  not  be  can- 
celed at  pleasure  by  the  defendant,  and  we 
do  not  think  a  rebate  in  the  price  of  a  local 
ticket  affords  a  sufficient  consideration  for 
the  assumption  of  the  risk  undertaken, 
where  no  special  privileges  are  conferred; 
for,  if  this  were  so,  it  would  follow  that  the 
smallest  remission  from  the  regular  price  of 
a  ticket  might  suffice  for  exemption  from 
liability. 

No  error  having  been  committed  aa  al- 
l^edy  the  judgment  is  affirmed. 


R.  B.  BOYD,  Respt., 

V. 

PORTLAND  GENERAL  ELECTRIC  COM- 
PANY, Appt. 
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1.  A  presamptlon  of  nevHvence  on 
the  part  of  an  electric  company  arises 
when  injury  results  to  a  traveler  in  a  public 
street  from  one  of  its  live  wires,  which  has 
brolcen  and  is  bangiDg  so  near  the  ground 
as  to  be  within  reach  therefrom. 

2.  An  allegation  In  an  action  to  re- 
cover for  Injuries  to  a  passerbT  from 
a  brolEen  live  electric  wire,  that  it  was  weak 
and  defective,  and  insufficiently  stretched 
and  fastened,  does  not  require  proof  of  these 
facts,  since  the  happening  of  the  accident  is 
presumptive  evidence  of  negligence  in  that 
regard. 

8.  Tlie  presumption  of  nearllvence 
arlslnar  from  an  Injury  to  a  passerby  in 
a  public  street  from  a  broken  electric  wire 
is  not  overcome,  so  as  to  require  the  case  to 
be  taken  from  the  Jury,  by  testimony  of  de- 


NoTK. — For  other  cases  in  this  series  as  to 
presumption  of  negligence  in  case  of  injury 
from  broken  or  fallen  electric  wires*  see  Denver 
Consol.  Electric  Co.  v.  Simpson  (Colo.)  31  L. 
R.  A.  566,  and  note;  and  Snyder  v.  Wheel  lug 
Electrical  Co.  (W.  Va.)  80  L.  R.  A.  409. 

As  to  liability  for  injuries  by  electric  wires 
in  highways  generally,  see  City  Electric  Street 
R.  Co.  V.  Conery  (Ark.)  31  L.  R.  A.  670;  West- 
ern U.  Teleg.  Co.  v.  State  use  of  Nelson  (Md.) 
81  L.  R.  A.  572;  Mitchell  v.  Charleston  Llglit 
ft  P.  Co.  (S.  C.)  31  L.  R.  A.  577;  McKay  v. 
Southern  Bell  Teleph.  ft  Teleg.  Co.  (Ala.)  31 
L.  R.  A.  680;  Huber  v.  La  Crosse  City  R.  Co. 
(Wis.)  81  L.  R.  A.  583;  Suburban  Electric  Co. 
V.  Nugent  (N.  J.  L.)  32  L.  R.  A.  700;  Atlanta 
Consol.  Street  R.  Co.  v.  Owings  (6a.)  83  L.  R. 
A.  708 ;  Newark  Electric  Light  ft  P.  Co.  v.  Gar- 
den (C.  C.  App.  8d  C.)  37  L.  R.  A.  725 ;  Bergin 
V.  Southern  New  England  Teleph.  Co.  (Conn.) 
30  L.  R.  A.  102;  Gannon  v.  Laclede  Gaslight 
Co.  (Mo.)  43  L.  R.  A.  505;  Mooney  v.  Luzerne 
(Pa.)  40  L.  R.  A.  811 ;  Brush  Electric  Light  ft 
P.  Co.  V.  Lefevre  (Tex.)  40  L.  R.  A.  771 ;  Boyd 
V.  Portland  General  Electric  Co.  (Or.)  52  L.  R. 
A.  500;  Thomas  v.  Maysvilie  Gas  Co.  (Ky.)  53 
L.  R.  A.  147 ;  and  the  case  next  following,  of 
Newark  Electric  Light  ft  P.  Co.  t.  Buddy  (N. 
J.  L.)  post,  624. 
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fendant'B  employees  that  the  wire  was  prop- 
erly coDstructed  and  put  up. 

4.  Tliere  is  no  error  In  snlimlttlnar  to 
tlie  Jury  a  phase  of  the  case  which  defend- 
ant's pleadlngo  and  the  conduct  of  the  court 
and  parties  throughout  the  trial  show  was 
understood  to  be  presented  by  the  complaint. 

ft.  An  el«ctric-liarlit  companT  la  not 
reliexed  front  llabllltr  for  Injuries  by 
wires  broken  by  a  storm,  unless  It  was  one 
which  could  not  reasonably  have  been  antici- 
pated. 

8.  Remark*  by  tlie  court  In  tlie  pres- 
ence of  the  Jury,  In  a  colloquy  with  coun- 
sel as  to  the  propriety  of  submitting  a  special 
finding,  will  not  require  reversal  because  they 
indicate  the  court's  opinion  upon  the  defense 
of  contributory  negligence.  If  the  jury  have 
been  fully  Instructed  on  that  question,  and 
the  remarks  are  not  Intended  for  their  guid- 
ance, and  do  not  prejudice  defendant's  case. 

(November  12,  1901.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  CJourt  for  Multnomah  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  h&ve  been  caused  by  defendant's 
negligence.     Affirmed, 


Statement  by  Bean,  Ch.  J.: 

This  is  an  action  by  R.  B.  Boyd  against 
the  Portland  General  Electric  Company  to 
recover  damages  alleged  to  have  been  suf- 
fered by  him  on  account  of  an  injury  to  his 
minor  son  from  coming  in  contact  with  a 
live  electric-light  wire.  The  defendant  is 
a  corporation  engaged  in  supplying  the  city 
of  Portland  and  its  inhabitants  with  elec- 
tric light,  for  which  purpose  it  has  put  up 
poles  along  the  streets,  having  cross  arms 
near  the  top^  upon  which  its  wires  are 
stretched.  The  day  before  the  accident,  and 
while  a  storm  was  prevailing,  two  of  the 
wires  on  Magnolia  street  became  crossed  at 
a  point  some  125  feet  west  of  Dakota  street, 
and  about  6  or  7  o'clock  in  the  evening  the 
smaller  one  burned  in  two  and  hung  down 
in  two  loops  east  of  the  break;  one  of  them 
nearly  reaching  the  ground  2  or  3  feet  west 
of  the  pole  at  Uie  intersection  of  the  streets, 
where  it  swung  directly  over  a  path  used  by 
residents  of  the  neighborhood.  The  other 
end  remained  suspended  from  the  next  pole, 
some  150  feet  west,  and  did  not  reach  the 
ground.  About  the  time,  or  soon  after,  the 
wire  parted,  the  boy  who  was  subsequently 
injured,  a  lad  about  eleven  years  of  age, 
and  an  elder  brother,  passed  the  pole  west 
of  Dakota  street,  noticed  the  broken  wire  at 
that  place,  and  knew  it  was  dangerous,  but 
did  not  know  anything  about  the  other  wire 
hanging  down  east  of  that  point  at  the  in- 
tersection of  the  streets.  About  8  o'clock 
the  next  morning,  the  plaintiff,  who  resides 
on  Dakota  street,  some  200  feet  south  of  its 
junction  with  Magnolia,  sent  his  son  on  an 
errand  which  required  him  to  travel  along 
the  path  near  the  light  pole  at  the  comer  of 
the  street,  over  which  the  wire  was  sus- 
pended. A  few  minutes  later  the  boy  was 
discovered  lying  on  the  ground,  immediately 
under  the  broken  wire,  in  an  insensible  con- 
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dition,  his  right  hand  badly  burned^  while 
he  was  otherwise  seriously,  and  perhaps  per- 
manently, injured.  No  one  witnessed  the 
accident,  and  the  lad  was  unable  to  give  any 
account  of  how  it  occurred,  but  says  he 
passed  out  of  the  front  gate,  and  ran  north 
along  Dakota  street  without  looking  up, 
after  which  he  had  no  recollection  of  what 
occurred.  It  is  admitted,  however,  that  his 
injury  was  caused  bv  contact  with  the 
broken  wire.  The  negli^nce  charged  in  the 
complaint  is  that  the  wire  which  parted  and 
caused  the  injury  was  weak  and  defective, 
and  not  sufficiently  attached  or  fastened  to 
the  pole,  or  properly  stretched,  or  safely  in- 
sulated, owing  to  which  defects  and  weak- 
ness it  broke  and  parted;  that  defendant 
could  have  known  by  proper  diligence,  and 
did  know,  at  the  time,  or  very  soon  after,  the 
wire  parted,  and  long  before  the  injury  oc- 
currea,  that  the  wire  was  broken  and  swing- 
ing over  and  across  the  street,  to  the  immi- 
nent danger  of  persons  traveling  thereon; 
that,  disregarding  its  duty,  it  tailed  and 
neglected  to  remove  or  repair  the  broken 
wire,  or  to  give  any  warning  of  danger,  but 
wrongfully  and  negligently  permitt^  it  to 
remain  in  such  condition  until  after  the  in- 
juries complained  of  were  received.  Hie 
answer  denies  the  negligence  charged,  and, 
for  an  affirmative  defense,  after  alleging  the 
contributory  n^ligence  of  the  plaintiff's  son, 
avers  that  the  wire  which  parted  was  of  the 
best-known  standard  manufacture,  and  was 
placed  upon  the  poles  in  a  proper  way;  that 
a  heavy  storm  prevailed  during  the  after- 
noon of  the  6th  of  December,  the  vnnd  at 
one  time  reaching  a  velocity  of  60  miles  an 
hour,  which  the  defendant  believes  forced 
the  wire  across  a  larger  one  on  the  cross  amk 
to  the  north  of  it,  so  that  the  friction  of  the 
wires  caused  the  insulation  to  wear  away» 
permitting  them  to  come  in  contact;  that 
between  6  and  7  o'clock  in  the  evening  the 
smaller  one  burned  through  and  parted,  and 
fell  in  loops  across  the  other  as  stated  in 
the  complaint;  that,  although  defendant  had 
the  best-known  appliances  in  use  at  the  time 
for  detecting  or  discovering  the  grounding 
of  its  wires,  it  had  no  knowledge  of  such 
parting  until  notified  of  the  accident  to 
plaintiff's  son,  when,  upon  examination,  it 
ascertained  that  neither  end  of  the  broken 
wire  had  come  in  contact  with  the  ground, 
so  as  to  form  a  short  circuit,  and  therefore 
the  fact  of  the  wire  having  parted  could  not 
be  indicated  by  its  appliances.  The  reply 
put  in  issue  the  new  matter  alleged  in  the 
answer;  and,  the  trial  resulting  in  a  verdict 
and  judgment  in  favor  of  the  plaintiff,  the 
defendant  appeals. 

Messrs.  Dolpli,  Mallory,  Simoii,  4k 
Gearin,  for  appellant: 

Proof  of  the  happening  of  an  accident  is 
not  sufficient  to  make  out  a  prima  facie  case 
of  negligence,  except  where  some  form  of 
contractual  relation  exists  between  the 
plaintiff  and  defendant,  as  in  the  case  of 
passenger  and  carrier,  or  some  relation  in 
its  nature  contractual. 

2  Thomp.  Neg.  §  3,  p.  1,  227,  note. 
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The  negligenoe  charged  must  be  proved  as 
•a  factt  and  will  not  be  presumed  from  the 
single  fact  that  plaintiff  s  son  was  injured. 

Walsh  V.  Oregon  R.  d  New,  Co.  10  Or.  260; 
Coiightry  v.  Willamette  Street  R.  Co,  21  Or. 
245,  27  Pac.  1031;  Nitroglycerine  Case,  15 
Wall.  524,  sub  nom,  Parrott  v.  Wells,  21 
L.  ed.  206;  Mitchell  v.  Chicago  d  G.  T.  R. 
€o,  51  Mich.  236,  38  Am.  Rep.  566,  16  N. 
W.  388;  Schultz  v.  Pacific  R.  Co,  36  Mo.  14; 
Bachclder  v.  Heaga/m,  18  Me.  32;  Chramlich 
V.  Wurst,  86  Pa.  74,  27  Am.  Rep.  684;  Baker 
V.  Fehr,  97  Pa.  70. 

In  an  action  to  recover  damages  for  an 
injury  caused  by  the  negligence  of  another, 
the  plaintiff  must  state  in  his  complaint 
what  the  negligent  act  or  omission  was ;  and 
he  is  entitled  to  a  verdict  only  upon  evidence 
which  proves  the  particular  fact  charged. 

Woodward' Y,  Oregon  R,  d  Nov.  Co.  18 
Or.  289,  22  Pac.  1076;  Knahtla  v.  Oregon 
Short-Line  d  U.  N.  R.  Co.  21  Or.  136,  27 
Pac.  91 ;  Scott  v.  Oregon  R.  d  Nov.  Co.  14 
Or.  228,  13  Pac.  98;  Neudecker  v.  Kohlherg, 
81  N.  Y.  296;  Boardman  v.  Oriffin,  52  Ind. 
101;  Ahem  v.  Oregon  Teleph,  d  Teleg,  Co. 
24  Or.  276,  22  L.  R.  A.  636,  33  Pac.  403,  35 
Pac.  549. 

If  the  defendant's  evidence  overcomes  the 
presumption  of  negligence,  then  the  plain- 
tiff can  take  nothing  by  the  presumption, 
but  must  prove  negligence,  as  if  no  pre- 
sumption existed. 

Snyder  v.  Wheeling  Electrical  Co,  43  W. 
Va.  661,  39  L.  R.  A.  499,  28  S.  E.  733; 
Hnynes  v.  Raleigh  Oas  Co.  114  N.  C.  203, 
26  L.  R.  A.  810,  19  S.  E.  344;  Denver  Consol. 
Electric  Co.  v.  Simpson,  21  Colo.  371,  31  L. 
R.  A.  566,  41  Pac.  499;  Thomp.  Carr.  of 
Pass.  §  9,  p.  200;  Western  U.  Teleg.  Co.  v. 
State  use  of  Nelson,  82  Md.  293,  31  L.  R.  A. 
572,  33  Atl.  763. 

The  care  re<^uired  is  not  that  everything 
which  human  ingenuity  can  invent  to  pre- 
vent possible  injury  must  be  done,  but,  if 
that  is  done  wbich  such  persons  would  ordi- 
narily regard  as  proper  and  safe  to  do,  the 
demands  of  the  law  are  satisfied;  and  if, 
notwithstanding  this,  injury  is  sustained,  it 
cannot  be  said  to  be  the  result  of  legal  neg- 
ligence. 

Chicago,  B.  d  Q.  R.  Co.  v.  Stumps,  55  111. 
367;  Chicago  v.  Starr,  42  111.  174,  89  Am. 
Dec.  422;  Chicago  d  A.  R,  Co.  v.  McLaugh- 
lin, 47  111.  265;  Wabash,  St.  L.  d  P.  R.  Co. 
V.  Locke,  112  Ind.  404,  14  N.  E.  391;  Lewis 
V.  Flint  d  P.  M.  R.  Co.  54  Mich.  55,  52  Am. 
Rep.  790,  19  N.  W.  744;  Bennett  v.  Ford, 
47  Ind.  264;  Beatty  v.  Central  Iowa  R.  Co, 
58  Iowa,  242,  12  N.  W.  332;  Sjogren  v.  Hall, 
53  Mich.  274,  18  N.  W.  812;  Richards  v. 
Rough,  53  Mich.  212,  18  N.  W.  785;  AlU- 
ghcny  v.  Zimmerman,  96  Pa.  287,  40  Am. 
Rep.  649 ;  Fairbanks  v.  Kerr,  70  Pa.  86,  10 
Am.  Rep.  664;  Baker  v.  Fehr,  97  Pa.  72; 
Hoag  V.  Lake  Shore  d  M.  S.  R.  Co.  85  Pa. 
293,  27  Am.  Rep.  653 ;  Loftus  v.  Union  Ferry 
Co.  84  N.  Y.  455,  38  Am.  Rep.  633;  Dougan 
V.  Champlain  Transp.  Co.  56  N.  Y.  1 ;  Croch- 
eron  v.  North  Shore  Staten  Island  Ferry  Co. 

56  N.  Y.  056;  Cleveland  v.  New  Jersey  S.  B. 
Co,  68  N.  Y.  306;  Burke  v.  Witherbee,  98  N. 
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Y.  662;  Marsh  v.  CMckeHng,  101  N.  Y.  396, 
5  N.  E.  56;  Morris  v.  New  York  C.  d  H.  R. 
R.  Co.  106  N.  Y.  678,  13  N.  K  455;  Code, 
§  2036. 

Messrs.  Dvf or  Sc  Menef ee,  for  respond- 
ent: 

When  plaintiff  had  established  the  fact  of 
o^-nership  and  control  of  the  w^ire,  and  its 
dangerous  condition  in  a  public  street, 
coupled  with  the  accident,  he  had  made  out 
a  complete  prima  facie  case  of  negligence, 
and  cast  the  burden  upon  defendant  to  show 
that  the  wire  broke  and  remained  in  such 
condition  until  the  accident,  without  its 
fault. 

Eaynes  v.  Raleigh  Oas  Co.  114  N.  C.  203, 
26  L.  R.  A.  810,  19  S.  E.  344;  Western  U. 
Teleg.  Co.  v.  State  use  of  Nelson,  82  Md.  293, 
31  L.  R.  A.  572,  33  Atl.  763;  Denver  Consol. 
Electric  Co.  v.  Simpson,  21  Colo.  371,  31  L. 
R,  A.  566,  41  Pac.  499;  Mitchell  v.  Charles- 
ton Light  d  P.  Co.  45  S.  C.  146,  31  L.  R.  A. 
577,  22  S.  E.  767;  Oiraudi  v.  Electric 
Improv.  Co,  107  Cal.  120,  28  L.  R.  A.  596, 
40  Pac.  108;  Trenton  Pass,  R.  Co.  v.  Cooper, 
60  N.  J.  L.  219,  38  L.  R.  A.  637,  37  Atl.  730; 
Willey  V.  Boston  Electric  Light  Co.  168 
Mass.  40,  37  L.  R.  A.  723,  46  N.  E.  395; 
Snyder  v.  Wheeling  Electrical  Co.  43  W.  Va. 
661,  39  L.  R.  A.  499,  28  S.  K  733;  Ahem  v. 
Oregon  Teleph.  d  Teleg,  Co.  24  Or.  276,  22 
L.  R.  A.  635,  33  Pac.  403,  36  Pac.  549. 

Persons  possessing  or  using  dangerous 
things  or  agencies  are  bound  to  exercise 
more  than  ordinary  care  in  their  control  of 
them. 

Whittaker's  Smith,  Neg,  p.  217;  City 
Electric  Street  R.  Co,  v.  Conery,  61  Ark.  381, 
31  L.  R.  A.  570,  33  S.  W.  426;  Mitchell  v. 
Charleston  Light  d  P.  Co.  45  S.  C.  146,  31  L. 
R.  A.  577,  22  S.  E.  767. 


Bean,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  gave  evidence  tending  to 
show  when  the  wire  which  caused  the  injury 
to  his  son  fell  and  the  circumstances  sur- 
rounding the  accident,  but  gave  no  direct 
evidence  of  the  specific  acts  of  negligence 
charged  in  the  complaint.  The  court,  liow- 
ever,  instructed  the  jury,  among  other 
things,  that  "in  cases  of  this  kind  the  law 
raises  a  presumption  of  negligence  from  the 
mere  fact  that  the  wire  broke  and  the  acci- 
dent happened,  because  of  the  high  degree 
of  care  wbich  is  required  on  the  part  of  the 
person  or  corporation  conducting  such  busi- 
ness, and  for  reasons  which  I  need  not  dis- 
cuss here.  What  I  mean  by  that  is  that  if 
any  evidence  had  been  brought  here  that 
this  ^nre  was  broken,  and  through  the  break- 
ing of  the  wire  this  boy  had  ^n  injured, 
and  then  nothing  further  had  been  intro- 
duced in  the  case, — no  further  evidence, — 
and  the  case  was  left  there,  it  would  be 
your  duty  to  find  for  the  plaintiff,  provided 
you  found,  also,  that  he  was  not  guilty 
of  negligence  on  his  part.  That  is  what 
is  call^  a  prima  facie  case.  Now, 
this  may  be  rebutted  by  evidence  on  the  part 
of  the  defendant,  notwithstanding  this  pre- 
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sttinption.  If  the  defendant  comes  in  and 
satisfies  you  that  it  did  use  ordinary  care  in 
building  and  maintaining  and  repairinjo^  this 
line,  and  that  the  accident  occurred  without 
fault  on  its  part,  then  it  would  be  your  duty 
to  find  on  that  point  for  the  defendant." 
The  giving  of  this  instruction  is  assigned  as 
error.  The  general  rule  of  law  is  unques- 
tioned that,  excepting  in  cases  where  the  de- 
fendant is  an  insurer,  a  party  who  charges 
another  with  negligence  must  prove  it.  But 
there  are  instances  in  which  proof  of  an  ac- 
cident and  the  manner  of  its  occurrence  is 
sufficient  to  make  a  prima  facie  case,  and  to 
cast  the  burden  on  the  defendant  to  show 
that  it  occurred  without  fault  on  his  part. 
As  a  general  rule,  where  the  thing  which 
causes  injury  is  shown  to  be  under  the  man- 
agement of  the  defendant,  and  the  accident 
is  such  as  in  the  ordinary  course  of  events 
would  not  happen  if  he  had  used  proper 
care,  it  affords  reasonable  evidence,  in  the 
absence  of  a  satisfactory  explanation,  that 
the  accident  arose  from  a  want  of  care. 
Ksberg  Cigar  Co.  v.  Portland,  34  Or.  282, 
43  L.  R.  A.  435,  65  Pac.  061.  This  doctrine 
is  held  applicable  in  actions  for  injuries  re- 
ceived from  contact  with  a  live  electric  wire 
in  a  public  street.  Electricity  is  a  danger- 
ous element,  and  those  who  make  merchan- 
dise of  it  are  legally  bound  to  exercise  that 
degree  of  care  l£at  will  render  its  use  rea- 
sonably safe;  and,  as  the  wires  which  con- 
vey it  cannot  safely  be  permitted  within 
reach  of  travelers,  a  presumption  arises, 
when  they  are  found  out  of  their  proper 
place,  that  those  having  them  in  charge 
have  been  negligent.  The  courts  quite  uni- 
versally hold  that  proof  that  a  live  wire  was 
down  in  a  street  and  injury  resulted  there- 
from is  prima  facie  evidence  of  negligence. 
2  Jaggard,  Torts,  864;  Joyce,  Electric  Law, 
§  606;  Keasbey,  Electric  Wires,  2d  ed.  § 
271;  Western  U.  Teleg.  Co,  v.  State  use  of 
Nelson,  82  Md.  293,  31  L,  R.  A.  572,  33  Atl. 
763;  Hayne^  v.  Raleigh  Oas  Co.  114  N.  C. 
203,  26  L.  R.  A.  810,  19  S.  E.  344;  Denver 
Consol.  Electric  Co.  v.  Simpson,  21  Colo. 
371,  31  L.  R.  A.  666,  41  Pac.  499;  Trenton 
Pass.  R.  Co.  V.  Cooper,  60  N.  J.  L.  219,  38 
L.  R.  A.  637,  37  Atl.  730;  Snyder  v.  Wheel- 
ing Electrical  Co.  43  W.  Va.  661,  39  L.  R. 
A.  499,  28  S.  E.  733. 

The  defendant  contends,  however,  that  as 
the  complaint  in  hand  avers  that  the  wire 
which  caused  the  injury  was  weak  and  de- 
fective, and  insufficiently  stretched  and  fas- 
tened, the  plaintiff  was  obliged  to  point  out 
by  his  testimony  some  defects  in  the  par- 
ticulars alleged.  But  we  are  unable  to  con- 
cur in  this  view.  The  doctrine  of  res  ipsa 
loquitur,  alluded  to,  is  a  mere  rule  of  evi- 
dence. 2  Thomp.  Neg.  1227  et  seq.  It  pro- 
ceeds on  the  theory,  as  the  term  implies, 
that  the  happening  of  an  accident  under  cer- 
tain circumstances  is  of  itself  prima  facie 
evidence  of  negligence,  and,  when  it  is  evi- 
dence of  the  particular  negligence  charged 
in  the  complaint,  the  plaintiff  is  entitled  to 
invoke  the  rule.  Thus,  in  Trenton  Pass.  R. 
Co.  V.  Cooper,  60  N.  J.  L.  219,  38  L.  R.  A. 
637,  37  Atl.  730,  the  negligence  averred  was 
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the  insufficient  bonding  or  fastening  of  the 
rails  of  a  street  railway,  and  it  was  insisted 
that  the  plaintiffs  were  obliged  to  point  out 
and  establish  some  particular  defect  or  in- 
sufficiency as  alleged.  The  court  held,  how- 
ever, that  the  escaping  of  electricity  from* 
the  rails  was  presumptive  proof  of  the  neg- 
ligence alleged,  thus  bringing  the  case  with in> 
the  doctrine  of  res  ipsa  loquitur.  In  Snyder 
V.  Wheeling  EUctrical  Co.  43  W.  Va.  661,  39- 
L.  R.  A.  499,  28  S.  E.  733,  the  negligence 
charged  was  insufficient  fastening,  and,  al- 
though the  court  held  that  no  evidence  of 
other  acts  of  negligence  was  competent,  it. 
ruled  that  the  mere  fact  that  the  wire  fell 
created  a  prima  facie  presumption  of  negli- 
gence, sufficient  to  support  the  action  unless- 
rebutted  by  something  appearing  in  the  case. 
In  Denver  Consol.  Electric  Co.-  v.  Simpson, 
21  Ck)lo.  371,  31  L.  R.  A.  566,  41  Pac.  499, 
the  negligence  charged  was  defendant's  fail- 
ure to  properly  construct  its  line  and  its 
omission  to  take  the  necessary  precautions* 
to  prevent  the  wires  from  falling.  It  was- 
hela  that  the  fact  that  the  wire  had  become 
detached  from  its  fastenings  and  hung  down: 
in  a  public  alley,  so  as  to  endanger  public 
travel,  was  prima  facie  evidence  of  n^li- 
i^ence  on  the  part  of  the  defendant,  and  an 
instruction  to  that  effect  was  properly  given. 
In  the  case  at  bar,  it  probably  would  have 
been  sufficient,  if  the  plaintiff*  had  specified 
in  the  complaint  generally  the  act  or  omis- 
sion which  he  alleges  to  have  been  the  proxi- 
mate cause  of  the  injury,  and  averred  that 
it  was  negligently  done  or  omitted.  But^ 
since  the  wire  which  caused  the  injury* 
would  not,  presumably,  have  parted  and  fall- 
en down,  in  the  ordinary  course  of  events,, 
unless  it  was  either  defective  or  improperly 
stretched  or  fastened,  it  is  reasonable  to^ 
presume  that  its  position  in  the  street  was 
owing  to  one  or  all  of  these  causes.  It  must 
be  assumed  that  a  suitable  wire,  properly 
put  up,  would  not  be  a  menace  to  travelers^ 
on  the  highway ;  otherwise,  the  operation  of 
a  light  plant  by  wires  supported  by  polea 
in  the  streets  of  a  city  would  be  ipso  facto 
a  nuisance,  and  an  unauthorized  interfer- 
ence with  the  rights  of  the  public  If,  there- 
fore, the  wires  break  and  fall  down,  that 
fact  in  itself  affords  reasonable  evidence  of 
negligence,  either  in  the  use  of  defective 
wires  or  in  the  manner  of  putting  them  up,, 
and  calls  upon  the  defendant  to  show  that  it 
was  wRhout  fault.  It  is,  of  course,  true 
that  in  an  action  of  this  character  the  plain- 
tiff cannot  allege  negligence  in  one  particu- 
lar, and  upon  the  trial  prove  and  recover 
upon  another.  Lieuallen  v.  Mosgrove,  33 
Or.  282,  286,  54  Pac.  200,  664;  Jones  ▼. 
PortloAid,  35  Or.  512,  58  Pac.  657.  But  we 
do  not  understand  that  the  instruction  com- 
plained of  conflicts  with  this  rule.  It  wa» 
confined  to  the  inference  or  presumption  to 
be  drawn  from  the  breaking  of  the  wire  and 
the  happening  of  the  accident,  the  proof  of 
which  was  prima  facie  evidence  that  the 
wnre  was  either  weak  and  defective  or  im- 
properly put  up.  The  instruction,  therefore^ 
did  not  advise  the  jury  that  the  plaintiff 
'  was  entitled  to  recover  on  »  ground  of  negll- 
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genoe  not  charged.  The  cases  already  cited 
illustrate  the  application  of  the  doctrine  of 
res  ipsa  loqwitwr  where  specific  acts  of  neg- 
ligence are  charged  in  the  complaint. 

It  is  argued,  howeyer,  that,  if  proof  of  the 
accident  was  sufficient  under  the  pleadings 
to  make  out  a  prima  facie  Ksase  in  fairqr  of 
the  plaintiff,  it  was  overcome  by  the  testi- 
mony of  the  defendant.  But  the  weight, 
value,  and  credibility  of  such  testimony 
were  for  the  jury,  and  the  court  could  not 
properly  have  taken  the  case  from  them  on 
the  ground  that  the  defendant  had  shown  by 
its  employees  that  the  accident  occurred 
without  fault  on  its  part.  In  a  recent  case 
in  New  York,  where  a  trolley  wire  fell,  in- 
juring a  traveler,  it  was  held  that  the  pre- 
sumption of  negligence  on  the  part  of  the 
company,  arising  from  the  fall  of  the  wire 
and  the  happening  of  the  accident,  was  not 
overcome  by  the  evidence  of  interested  per- 
sons that  the  supports  were  the  best  obtain- 
able, that  the  line  was  frequently  inspected, 
and  an  automatic  device  called  the  ''breaker 
system"  was  in  use,  which,  if  properly  ad- 
justed, would  automatically  cut  off  the  cur- 
rent if  the  wire  touched  the  ground;  the 
credibility  of  the  witnesses  and  the  suffi- 
ciency of  the  device  being  questions  for  the 
jury.  O'Flaherty  v.  Naaaau  Electric  R.  Co. 
34  App.  Div.  74,  54  N.  Y.  Supp.  96.  In 
UggUi  V.  West  End  Street  R,  Co,  160  Mass. 
351,  35  N.  £.  1126,  the  plaintiff  was  struck 
by  part  of  an  iron  ear  used  to  clasp  a  trolley 
wire  and  keep  it  in  place  around  the  curve 
over  the  defendant's  track.  There  was  no 
evidence  of  the  defendant's  negligence,  ex- 
cept that  the  iron  ear  broke  wiUi  the  strain 
and  one  part  of  it  fell,  striking  the  plaintiff 
on  the  head.  The  verdict  in  his  favor,  how- 
ever, was  sustained,  notwithstanding  the  de- 
fendant had  introduced  evidence  tending;  to 
show  that  the  break  was  a  clean  one,  bright 
in  color  and  appearance;  that  the  iron  was 
sound  all  through,  with  no  flaw  or  defect  in 
it;  that  the  whole  apparatus  was  manufac- 
tured and  put  up  by  a  manufacturer  of  the 
highest  reputation;  that  the  ear  and  guy 
constituted  the  best  and  strongest  device 
known  at  the  time  for  keeping  trolley  wires 
in  place ;  that  the  defendant  employed  a  com- 
petent corps  of  assistants,  including  fore- 
man and  superintendent,  who  inspected  the 
whole  line  weekly,  including  the  cars  and 
every  attachment;  and  that  this  particular 
part  of  the  line  had  been  inspected  within  a 
week  prior  to  the  accident. 

It  is  next  insisted  that  the  court  erred  in 
instructing  the  jury  that^  "if  the  defendant 
had  known  of  uie  breaking  of  the  wire,  it 
would  have  been  its  duty,  imder  the  high  de- 
gree of  care  required  of  it  under  the  circum- 
stances, to  have  repaired  it  at  the  earliest 
possible  moment,  or  at  least  as  early  as  it 
could  practically  be  done;  but,  if  it  did  not 
know  of  the  break, — and  the  evidence  here, 
I  believe,  is  undisputed  that  it  did  not, — the 
question  for  you  to  determine  is  whether, 
under  the  circumstances,  it  reasonably 
should  have  known,  or  should  have  provided 
means-  by  which  it  would  have  known,  of  the 
breaking  within  that  time,  and  within  such 
67  L.  R.  A. 


a  time  that  it  could  reasonably  have  re- 
paired the  brc»k  before  this  accident  oo- 
curred.  It  is  for  you  to  determine  whether 
or  not  it  was  guilty  of  a  want  of  that  high 
degree  of  care  required  of  it  in  not  providinap 
means  to  find  out  whether  this  line  had 
broken  within  this  time.  If  you  should  find 
that  the  company  was  negligent  in  this  re- 
spect, then  it  would  be  responsible  for  the 
negligence,  although  it  might  not  have  beei^ 
guilty  of  negligence  in  any  other  respect." 
The  specific  objection  to  this  instruction  i» 
that  there  are  no  allegations  in  the  com- 
plaint charging  the  defendant  with  negli- 
gence in  failing  to  adopt  necessary  or  prop- 
er means  to  ascertain  whether  the  wire  waa 
broken;  but,  on  the  contrary,  it  is  argued, 
the  complaint  alleges  that  defendant  did 
know  of  the  break  very  soon  after  it  oc- 
curred, and  did  not  exercise  due  care  and 
diligence  in  replacing  and  taking  care  of  it. 
The  language  of  the  complaint  is  that  de- 
fendant, its  officers,  agents,  and  employees, 
by  proper  diligence  could  have  known,  and 
did  know,  very  soon  after  the  wire  was  brok- 
en, and  long  before  the  injuries  complained 
of,  that  it  was  broken  and  hanging  over  the 
street,  etc,  and  carelessly  failed  and  neg- 
lected to  remove  or  repair  it,  or  to  give  any 
warning  of  danger,  and  wrongfully  and  neg- 
ligently permitted  the  broken  wire  to  re- 
main in  such  dangerous  condition  until  aft- 
er the  accident.  It  is  not  clear  whether  the 
pleader  intended  to  charge  negligence  in  not 
ascertaining  that  the  wire  had  broken,  or 
negligence  in  not  taking  care  of  a  brokei^ 
wire;  but  the  construction  which  seems  to 
have  been  put  upon  the  pleadings  by  the  de- 
fendant in  its  answer,  and  by  the  court  and 
parties  throughout  the  trial,  is  that  it 
charged  negligence  in  not  exercising  reason- 
able care  and  diligence  in  ascertaining  that 
the  wire  was  broken,  and  we  are  of  the  opin- 
ion that  the  court  did  not  err  in  submitting 
that  phase  of  the  question  to  the  jury. 
Again,  it  is  objected  that  this  instruction 
assumes  there  was  no  evidence  that  the  de- 
fendant had  provided  means,  or  used  rea- 
sonable care  and  caution  in  providing 
means,  for  acquiring  speedy  information  of 
a  break  in  the  wires.  We  do  not  consider 
this  a  reasonable  interpretation  of  the  lan- 
guage used  by  the  court.  It  manifestly  in- 
tended to,  and  did,  submit  to  the  jury,  aa 
a  question  of  fact,  whether  the  means  which 
defendant  had  of  ascertaining  when  a  wire 
parted  were  such  as  proper  care  and  dili- 
gence would  require. 

It  is  next  asserted  that  the  court  erred  in 
instructing  the  jury  that  "the  defendant 
would  not  be  liable  for  an  act  beyond  its 
control  and  which  could  not  reasonably  be 
foreseen.  It  would  not  be  liable  for  an  ac- 
cident caused  by  some  unusual  act  of  na- 
ture, or  what  is  called  an  'act  of  God,'  H 
this  could  not  have  been  reasonably  foreseen 
and  expected.  As,  for  instance,  suppose  a 
stroke  of  lightning  had  occurred  there,  and 
broken  one  of  these  wires  and  thrown  it 
down,  and  through  that,  and  before  the  de- 
fendant had  reasonable  time  in  which  to  re- 
pair the  break,  the  accident  had  occuricd; 
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that  would  have  been  something  that  could 
not  reasonably  have  been  foreseen,  and  for 
which  the  defendant  could  not  be  held  lia- 
ble. So,  too,  if  this  breaking,  you  should 
find,  was  caused  by  such  an  unusual  storm, 
unprecedented  storm,  or  any  act  of  Grod 
that  could  not  be  expected,  such  unusual 
storm  as  could  not  reasonably  have  been 
foreseen,  something  that  had  not  been 
known  to  happen  l^fore  in  that  way,  then 
the  defendant  could  not  be  held  liable.  But 
an  ordinary  storm,  such  as  we  have  every 
winter,  or  nearly  every  winter,  and  which 
on  that  account  ought  to  be  expected  to  oc- 
cur in  any  winter,  would  not  excuse  the  de- 
fendant; that  is^  the  mere  fact  that  the  in- 
jury was  occasioned  by  the  storm.  The 
breaking  of  the  wire,  however,  might  occur 
during  the  storm,  or  at  any  other  time,  and 
not  he  the  fault  of  the  defendant.  I  sim- 
ply, in  giving  you  that  instruction,  refer 
to  the  storm  alone."  It  is  argued  that  this 
instruction  is  erroneous  because  it  tells  the 
jury,  in  eifect^  that  if  a  storm  caused  the 
wire  to  part,  and  it  was  such  a  storm  as  hap- 
pens in  this  country  every  winter,  or  nearly 
«very  winter,  it  would  not  be  a  defense,  al- 
though it  may  have  been  in  fact  an  extra- 
ordinary or  unusual  storm.  The  rule  is 
that  if  the  poles  and  wires  of  an  electric 
•company  are  properly  erected  and  main- 
tained, and  a  storm  of  unusual  and  extra- 
ordinary severity,  such  as  could  not  rea- 
sonably have  been  expected,  causes  a  wire  to 
fall,  and  it  is  not  negligently  permitted  to 
remain  an  unreasonable  time  in  such  condi- 
tion, the  company  will  not  b^  liable  for  an 
injury  caused  thereby;  in  other  words, 
where  the  proximate  cause  of  the  injury  is 
an  external  force,  for  which  the  company  is 
not  responsible,  the  question  of  liability  will 
•depend  on  whether  the  force  was  one  that 
might  reasonably  have  been  anticipated. 
And  this,  i:  seems  to  us,  is  the  rule  laid 
-down  in  the  instruction  complained  of.  It 
is  true,  certain  statements  made  by  the 
•court  in  attempting  to  explain  and  eluci- 
date the  matter  to  the  jury  would,  if  taken 
from  their  context^  seem  to  support  the 
•contention  of  counsel;  but,  when  construed 
in  its  entirety,  the  instruction  amounts  to 
a  statement  that  defendant  would  not  be 
liable  for  the  breaking  of  a  wire  caused  by 
a  storm  of  unusual  and  extraordinary  se- 


verity, whidi  oonld  not  reasonably  have 
been  anticipated,  and  this  is  the  law  upon 
the  subject:  Joyce,  Electric  Law,  {  450; 
Keasbey,  Electric  Wires,  2d  ed.  (236; 
Mitchell  V.  Okarleston  Light  d  P.  Co.  45  & 
C.  146,  31  L.  K  A.  577,  22  S.  E.  767. 

After  the  case  had  been  argued,  counsel 
for  the  defendant  requested  the  court  to 
submit  to  the  jury  two  special  findings,  the 
nature  and  character  of  which  are  not 
shown  by  the  record.  The  request  was  de- 
nied, but  during  its  consideration  a  collo- 
3uy  between  the  court  and  counsel  for  the 
efendant  ensued,  a  part  of  which  is  con- 
tained in  the  record,  m  the  course  of  which 
the  court  stated,  in  effect^  that  the  plain- 
tiff's son  was  only  required  to  exercise  ordi- 
nary care,  and  was  not  obliged  to  keep  his 
eyes  on  Uie  full  width  of  the  street,  and 
look  at  every  point  for  an  electric-light 
wire,  but  had  a  right  to  assume  that  the 
street  was  free  from  such  an  obstruction, 
and  to  have  his  head  down  while  traveling 
therein,  unless  he  had  reason  to  believe  the 
wire  was  there.  It  is  urged  that  this  was 
error,  because  it  indicated  the  opinion  of  the 
court  upon  the  defense  of  contributory  neg- 
ligence pleaded  in  the  answer.  The  question 
of  contributory  negligence  was,  of  course, 
for  the  jury,  and  it  was  submitted  to  them 
under  proper  instruction.  The  statements 
of  the  court  in  reference  to  the  propriety  of 
submitting  the  special  findings,  although 
made  in  the  presence  of  the  jury,  were  not 
intended  for  their  guidance,  or  as  an  an- 
nouncement of  the  rule  of  law  by  which  the 
question  of  contributory  negligence  should 
be  determined,  but  were  the  reasons  given 
for  the  court's  denial  of  counsel's  request^ 
and,  in  view  of  the  subsequent  instructions, 
did  not,  in  our  opinion,  prejudice  the  de- 
fendant's case  with  the  jury. 

Objection  is  also  made  to  the  refusal  of 
the  court  to  give  certain  instructions  re- 
quested by  the  defendant  on  the  subject  of 
contributory  negligence;  but  that  phase  of 
the  question  was  fully  covered  by  the  gen- 
eral charge,  and  there  was  no  error  in  such 
refusal. 

•Havinfi^  thus  disposed  of  the  questions 
presented  on  this  appeal,  and  finding  no  er- 
ror in  the  record,  the  judgment  is  affirmed. 

Kehearing  denied. 
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NEWARK  ELECTRIC  LIGHT  &  POWER 
COMPANY,  Plff,  in  Err,, 

V, 

Thomas  J.  RUDDY. 

(62  N.  J.  L.  505.  63  N.  J.  L.  357.) 

^Proof  tbat  an  electrlc-llflrlit  irlre,  con- 
trolled by  a  private  corporation,  and 

•Headnote  by  Collins,  J. 


NoTB. — As  to  preaumptioD  of  negligence  from 
injury  caused  by  broken  or  fallen  electric  wire, 
see  preceding  case  of  Boyd  v.  Portland  Electric 
Co.   (Or.),  and  footnote  thereto. 
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normally  suspended  upon  poles  along  a  pub- 
lic street,  was  trailing  broken  on  the  side- 
walk, affords  a  presumption  of  negligence  In 
a  suit  against  such  corporation  by  a  person 
injured  through  electric  shock  by  contact 
with  such  wire.     Ree  ipsa  loquitur, 

(June  18,  1889.) 

ERROR  to  the  Supreme  Court  to  review  a 
judgment  affirming  a  judgment  of  the 
Circuit  Court  for  Essex  County  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
damages    for   personal   injuries    alleged   to 
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li&Te  been  caiued  by  defendant's  negligence. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the 
supreme  court,  which  was  delivered  by 
Collins,  J.,  and  was  as  follows: 

The  plaintiff,  a  child  of  eight  years, 
picked  up  from  the  sidewalk  of  a  public 
street  the  end  of  a  broken  wire  that  trailed 
from  one  of  the  poles  on  which  it  should 
have  hung  suspended,  and  sustained  severe 
injury  through  electric  shock.  The  wire 
was  an  electric-light  wire,  under  the  con- 
trol of  the  defendant.  This  writ  of  error  re- 
moves a  judgment,  on  verdict,  in  favor  of  the 
plaintiff  in  a  ruit  brought  to  recover  damages 
because  of  alleged  negligence,  in  the  prem- 
ises, of  the  defendant.  No  explanatory  or 
exculpatory  evidence  was  offered  in  defense. 

The  counsel  for  the  plaintiff  in  error  very 
properly  limited  his  argument  to  the  ques- 
tion of  whether  or  not  the  facts  proved  war- 
ranted the  submission  of  the  case  to  the 
jury  on  the  point  of  defendant's  negligence. 
That  question,  now  presented  by  exceptions 
to  the  refusal  of  the  court  to  nonsxut  the 
plaintiff  or  to  direct  a  verdict  in  favor  of 
the  defendant,  was,  I  think,  correctly  de- 
cided by  the  trial  judge.  The  defendant 
was,  by  law,  permitted  to  suspend  alons  a 
public  street  a  wire  so  charged  with  elec- 
tricity as  to  be  dangerous  to  the  public  if 
it  should  break  and  fall  upon  the  street. 
This  privilege  entailed  upon  it  a  very  high 
degree  of  care  to  maintain  the  wire  intact. 
It  was  permissible  to  presume  a  lade  of  ex- 
ercise of  such  care  when  the  proof  showed 
the  wire  broken  and  trailing  on  the  side- 
walk under  conditions  that  rendered  possi- 
ble serious  injury  to  persons  lawfully  there. 
Unexplained,  the  presence  on  the  highway 
of  the  charged  and  broken  wire,  and  the 
fact  of  injury  received  therefrom,  justified 
an  inference 'of  negligence  in  the  defendant, 
in  whose  control  and  management  it  was. 
Such  an  inference  has  been  judicially  per- 
mitted even  when  the  wire  that  broke  re- 
ceived the  electricity  from  a  wire  on  which 
it  fell.  Haynes  v.  Raleigh  Gas  Co.  114  N. 
C.  203,  26  L.  R.  A.  810,  19  S.  E.  344.  It 
appeared,  indeed,  that  the  wire  was  cov- 
ered with  an  insulating  substance,  of  which 
but  a  small  portion  at  the  broken  end  was 
gone,  and,  if  the  plaintiff  had  not  chanced 
to  touch  this  small  exposed  portion  of  the 
wire,  he  would  have  received  no  shock. 
Still,  as  it  is  plainly  possible  that  any  break 
of  such  a  wire  may  remove  the  insulation 
sufficiently  to  lead  to  such  a  result,  the  de- 
fendant, if  chargeable  at  all,  must  accept 
that  consequence.  It  happened  that  the 
plaintiff  was  able  to  produce  no  witness  who 
had  noticed  that  the  wire  was  down  except 
within  five  or  ten  minutes  before  the  plain- 
tiff to<^  it  up,  and  it  was  argued  that  so 
short  a  space  of  time  forbade  any  presump- 
tion of  negligence  in  not  removing  it.  This 
argument  is  beside  the  point.  The  plaintiff 
was  not  bound  to  prove  when  the  wire  came 
down.  Its  presence  at  the  time  and  place 
of  injury  sufficed.  Had  it  appeared  affirm- 
atively that  the  wire  had  but  just  fallen, 
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the  presumption  of  negligence  would  have 
been  simply  narrowed  to  the  breaking  of  the 
wire.  Only  in  case  it  had  appeared  that 
the  breaking  was  without  negligenoe  would 
the  question  oi  reasonably  prompt  removal 
have  arisen. 

We  may  ^ssume  that  such  a  wire,  of 
proper  size  and  quality,  skilfully  set  up  and 
inspected  with  sufficient  care  and  frequen- 
cy, will  not  spontaneously  break,  and,  on 
the  other  hand^  that  undue  strain  of  im- 
proper use  may  weaken  such  a  wire,  and 
cause  its  fracture.  There  remains  the  pos- 
sibility of  disruption  caused  by  the  elements 
or  outside  interference.  Here  lay  the  stress 
of  the  defendant's  argument.  It  was  con- 
tended that  the  plaintiff  was  bound  to  elim- 
inate every  such  cause  by  disproving  its  ex- 
istence ;  but  to  this  argument  I  cannot  yield 
assent.  It  is  impracticable  to  frame  a  rule 
of  general  application  on  a  subject  so  con- 
crete as  that  involved  in  a  jury's  right  to 
say  that  a  particular  occurrence  speaks  in 
itself  of  negligence.  It  was  well  said  by 
Mr.  Justice  Garrison  in  Bahr  v,  Lombard, 
53  N.  J.  L.  233,  21  Atl.  190,  and  23  AU. 
1G7,  that  "the  quantum  of  proof  which  a 
plaintiff  must  give  in  order  to  draw  from 
the  defendant  explanatory  evidence  must, 
with  certain  limits,  be  dependent  upon  the 
circumstances  of  each  case."  One  text 
writer  sententiously  sums  up  the  matter 
thus:  "If  the  accident  is  connected  with 
the  defendant,  the  question  whether  the 
phrase,  res  ipsa  loquitur,  applies,  or  not,  be- 
comes a  simple  question  of  common  sense." 
Smith,  Ne^.  p.  248.  The  following  state- 
ment is  fairly  satisfactory:'  "Where  it  is 
shown  that  the  accident  is  such  that  its  real 
cause  may  be  the  negligence  of  the  defend- 
ant, and  that,  whether  it  is  so  or  not,  it  is 
within  the  knowledge  of  the  defendant,  and 
not  within  the  knowledge  of  the  plaintiff  in 
such  cas«!S  the  plaintiff  may  give  the  re- 
quired evidence  of  negligence,  without  him- 
self explaining  the  real  cause  of  the  acci- 
dent^ by  proving  the  circumstances,  and 
thus  raising  a  presumption  that,  if  the  de- 
fendant does  not  choose  to  give  the  explan- 
ation, the  real  cause  was  negligence  on  the 
part  of  the  defendant."  Channell,  B.,  in 
Bridges  v.  North  London  R.  Co,  L.  R.  6  Q. 
B.  377,  301.  The  weakness  of  this  state- 
ment is  inhereent  in  all  attempts  to  formu- 
late the  rule.  The  circumstances  to  be 
proved  are,  as  they  must  be,  left  indefinite. 
A  plaintiff  must,  of  course,  present  all  evi- 
dence reasonably  within  his  power.  The 
case  of  Bahr  v.  Lombard,  53  N.  J.  L.  233, 
21  Atl.  190,  23  Atl.  167,  is  authority  that, 
"when  the  plaintiff's  case  shows  that  he  has 
not  produced  material  evidence  clearly  with- 
in his  reach,  the  mere  proof  by  him  of  the  oc- 
currence of  an  accident  by  which  he  was  in- 
jured docs  not  raise  a  presumption  of  neg- 
ligence which  the  defendant  can  be  call^ 
upon  to  rebut"  This  is  both  reasonable 
and  just;  but  to  exact  from  a  plaintiff  such 
negative  proof  as  will  exclude  all  possible 
theories  of  accident  consistent  with  defend- 
ant's care  would  be  unreasonable,  and  would 
not  accord  with  common  sense. 
40 
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In  the  brief  of  counsel,  it  is  complained  as 
follows:  "No  attempt  was  made  to  show 
thfU  there  had  been  no  storm  or  other  vio- 
lence to  account  for  the  falling  of  the  wire. 
From  anything  that  appeared,  a  tree,  a  wall, 
a  pole,  a  trolley  wire,  or  some  other  object 
may  have  fallen  upon  it  and  brgken  it.  The 
local  circumstances  were  as  much,  at  leasts 
within  the  knowledge  of  the  plaintiff  as  of 
the  defendant.  The  accident  happened  at 
the  door  of  the  plaintiff,  and  he  must  have 
known  and  have  been  able  to  show  whether 
or  not  there  was  any  external  cause  for  the 
breaking  of  the  wire.  He  oould  at  least 
have  shown  that  it  parted  without  any  ap- 
parent reason  other  than  its  own  weakness.*' 
This  complaint  assumes  a  duty  in  the  plain- 
tiff to  prove  what  were  not  the  circumstan- 
ces of  the  case,  instead  of  what  they  were, 
and  puts  on  him  a  burden  properly  belong- 
ing to  the  defense.  In  Sheridan  v.  Foley, 
58  N.  J.  L.  230,  33  Atl.  484,  this  court  ad- 
judged that  a  nonsuit  was  wrong,  although 
the  only  proof  for  plaintiff  was  that  a  brick 
fell  from  among  defendant's  workmen — 
brick-layers,  and  hod-carriers— engaged  in 
constructing  a  wall  at  a  considerable  height. 
By  the  argument  now  pressed  upon  us,  the 
nonsuit  should  have  been  upheld,  because 
the  plaintiff  failed  to  disprove  a  hurricane 
or  seismic  disturbance.  In  Trenton  Pass. 
R,  Co.  V.  Bennett y  60  N.  J.  L.  219,  38  L.  R. 
A.  637,  37  Atl.  730,  the  only  proof  of  negli- 
gence was  the  fact  that  a  horse  was  shocked 
by  electricity  when  he  stepped  upon  the 
track  of  defendant's  electric  street  railway. 
The  court  of  errors  and  appeals  sustained 
the  submission  of  the  case  to  the  jury.  In 
an  almost  exactly  similar  case  an  appellate 
division  of  the  New  York  supreme  court 
reached  like  result.  Clarke  v.  i^aaaau  Elec- 
tric R.  Co,  9  App.  Div.  61,  41  N.  Y.  Supp. 
78.  In  that  case,  as  here,  the  defendant  ar- 
gued that,  to  sustain  an  inference  of  negli- 
gence, all  other  hypotheses  must  be  exclud- 
ed by  the  plaintiff's  proof.  It  was  sug- 
rated  that  the  defendant's  road  might  have 
been  in  perfect  order,  and  that  the  accident 
might  have  been  occasioned  by  thp  careless- 
ness of  third  persons  engaged  in  strin^ng 
telegraph  or  telephone  or  electric-light 
wires.  Bartlett,  J.,  thus  met  the  argu- 
ment: ''The  rule  is  one  which  relates 
merely  to  negligence  prima  facie,  and  it  is 
available  without  excluding  all  other  possi- 
bilities. .  .  .  The  doctrine  of  res  ipsa  lo- 
quitur simply  calls  upon  the  defendant,  aft- 
er proof  of  the  accident^  to  give  such  evi- 
dence as  will  exonerate  him,  if  any  there 
be,  and  relieves  the  plaintiff  from  the  bur- 
den of  proving  the  nonexistence  of  an  ade- 
quate explanation  or  excuse." 

In  the  case  before  us,  how  could  the  plain- 
tiff have  shown  that  the  wire  "parted  with- 
out any  apparent  reason  other  than  its  own 
weakness?"  Be  had  no  control  over,  or 
power  or  opportunity  to  examine  and  test 
it.  Proof  that  the  fracture  must  have  come 
from  external  violence  was  peculiarlv  with- 
in the  province  of  defendant  It  could  have 
proved  when  and  how  the  wire  was  put  up; 
to  whai  usage  it  had  been  subjected;  how 
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often,  how  carefully,  and  how  recently  it 
had  been  inspected,  and  what  its  appearance 
after  disruption  indicated.  In  short,  the 
defendant  could  have  exonerated  itself  fron» 
the  prima  focie  case  made  against  it  if  ex- 
oneration had  been  possible.  The  plaintiff 
was  not  called  on  to  conjecture  and  disprove 
possibilities  of  exoneration. 
The  judgment  will  be  affirmed. 

Mr,  B.  V.  Iiiadabnrj,  for  plaintiff  in 
error : 

The  mere  presence^  in  a  public  street^  of 
the  broken  end  of  an  electric-light  wire 
charged  with  a  high  current  of  electricity, 
nothing  else  appearing,  does  not  speak  the 
negligence  of  the  company  of  whose  plant  it 
is  a  part. 

Bahr  v.  Lombard,  63  N.  J.  L.  239,  21 
Atl.  190,  23  Atl.  107;  1  Beven,  N^.  p.  132; 
Czech  V.  General  Steam  Nav.  Co.  ll  K  3- 
C.  P.  14;  Mullen  v.  St,  John,  57  N.  Y.  667, 
16  Am.  Rep.  630;  Cosulich  v.  Standard  Oit 
Co.  122  N.  Y.  129,  26  N.  E.  259. 

Plaintiff  was  not  entitled,  upon  the  mere- 
pro>'ing  of  the  accident^  to  call  upon  the  de- 
fendant for  an  explanation,  upon  the 
ground  that  the  defendant  may  have  been 
negligent,  and  that  whether  it  was  so  or  not. 
was  exclusively  within  its  own  knowledge. 

Mr.  Samuel  Kaliach,  for  defendant  in. 
error : 

With  the  admitted  fact  that  the  plaintiff^ 
below  was  injured  by  a  wire  of  the  defend- 
ant company  which  it  managed  and  con- 
trolled, and  with  the  undisputed  fact  that, 
the  wire  was  lying  on  the  sidewalk  of  a  pub- 
lic street,  in  a  broken  condition,  charged 
with  electricity  and  dangerous  to  life  and 
limb,  a  strong  prima  facie  case  of  negligence 
and  liability  was  established  against  the  de- 
fendant company,  which  it  was  called  upon, 
to  explain. 

Bahr  v.  Lombard,  63  N.  J.  L,  237,  21  AU^ 
190,  23  Atl.   107;  Excelsior  Electric  Co.  v. 
Sueet,  67  N.  J.  L.  228,  30  Atl.  553;  Subuv 
ban  Electric  Co.  v.  Nugent,  58  N.  J.  L.  668» 
32  L.  R.  A.  700,  34  Atl.  1069. 

The  leaving  of  an  electric-light  wire 
charged  with  electricity,  by  which  the  plain- 
tiff below  was  injured,  on  a  public  sidewalk, 
which  wire  the  defendant  admitted  was  un- 
der its  control  and  management,  was  whol- 
ly indefensible. 

'  W^tcm  U.  Teleg.  Co.  v.  State  use  of  Nel- 
son, 82  Md.  293,  31  L.  R.  A.  672.  33  Atl. 
7G3;  White  v.  Boston  d  A.  R,  Co.  144  Mass. 
404,  11  N.  E.  662;  Haynes  v.  Raleigh  Gas^^ 
Co.  114  N.  C.  203,  26  L,  R.  A.  810,  19  S.  E. 
344;  Carpus  v.  London  &  B.  R.  Co.  5  Q.  B. 
747;  1  Shearm.  k  Redf.  Neg.  6th  ed.  §  59. 
Volkmar  v.  Manhattan  R.  Co.  134  N.  Y. 
4 IS,  31  N.  E.  870;  Clarke  v.  Nassau  El^- 
trie  R.  Co.  9  App.  Div.  61,  41  N.  Y.  Supp.  78. 

Plaintiff  made  out  a  prima  facie  ca»e 
against  the  defendant,  and  was  entitl«^d  to 
a  verdict  unless  the  defendant  succeeded  in 
rebutting  the  prima  facie  case. 

Per  Curiam  t 

The  judgment  of  the  Supreme  Court  iS' 
unanimously  affirmed,  for  the  reasons  gi^ 
by  that  court 
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^Prom    the    fact    that    a    aniet,    arentle 
Morse  -vwwlu  left  standlnar  untied  In  the 

pnblic  street,  free  from  tbe  presence  of  any- 
thing which  might  frighten  or  disturb  him : 
the  drlTer  being  within  from  5  to  8  feet  of 
the  wagon  to  which  the  horse  was  hitched :  It 
appearing  that  the  driver  had  been  accus- 
tomed to  use  the  horse  In  that  way  for  many 
years  without  an  accident, — ^no  Inference  can 
arise  that  the  act  Is  negligent. 

{Moffie,  Ch.,  and  Hendrickgon,  Pitney,  Adams, 
and  Vroom,  J  J.,  distent.) 

(March  4,  1902.) 

ERROR  to  the  Supreme  Court  to  review  a 
judgment  reversing  a  judgment  of  the 
Circuit  Court  for  Essex  County  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
damaees  for  personal  injuries  alleged  to 
have  been  caused  by  defendants'  negligence. 
Affirtned. 

The  facts  are  stated  in  the  opinion. 

Mr.  Samuel  Kaliaeli  for  plaintiff  in  er- 
ror. 

Messrs.  Slierrerd  DePue  and  Rioliard 
IT.  Iiindabnrj,  for  defendants  in  error: 

No  negligence  on  the  part  of  the  defend- 
ants was  snown. 

Hajftnan  v.  Hewitt,  Peake,  N.  P.  Cas.  pt. 
2,  p.  170;  Wasmer  v.  Delaware,  L.  d  W.  R. 
Go.  80  N.  Y.  212,  36  Am.  Rep.  608;  Reed  v. 
Southern  Exp.  Co.  95  Ga.  108,  22  S.  E.  133; 
Chriggs  v.  Fleckenstein,  14  Minn.  81,  Oil.  62, 
100  Am.  Dec.  100;  1  Beven,  Neg.  p.  656. 

The  case  is  analogous  to  those  in  which 
damages  are  sousht  for  injuries  caused  by 
the  vicious  act  of  a  domestic  animal,  where 
scienter  must  be  proved. 

Cow  V.  Burhridge,  13  C.  B.  N.  S.  430; 
Meaney  v.  Sampson,  20  N.  J.  L.  J.  183. 

Van  Syekel,  J.,  delivered  the  opinion  of 
the  court: 

This  case  was  tried  in  the  Essex  circuit 
eourt,  where  a  judgment  was  rendered  for 
the  plaintiff.  The  supreme  court  reversed 
that  judgment,  and  the  judgment  of  the  su- 
preme court  is  in  this  court  for  review. 

The  facts  of  the  case  are  very  concisely 
stated  in  the  opinion  of  Mr.  Justice  Fort  in 
the  supreme  court,  as  follows:  "This  was 
an  action  for  damages,  tried  at  the  Essex 
circuit,  brought  by  the  plaintiff  to  recover 
for  an  injury  alleged  to  have  been  occa- 
sioned by  a  horse  of  the  defendants  left 
standing  in  the  public  streets  of  the  city  of 

^Headnote  by  Van  Stckkl,  J. 

NOTB. — As  to  collision  between  bicycle  and 
other  vehicle  In  street,  see  also  Peltier  v.  Brad- 
ley. D.  ft  C.  Co.  (Conn.)  32  L.  R.  A.  651 :  COok 
V.  Fogarty  (Iowa)  39  L.  R.  A.  488;  Taylor  v. 
Union  Traction  Co.  (Pa.)  47  L.  R.  A.  289,  and 
note;  and  Foote  v.  American  Product  Co.  (Pa.) 
49  L.  R.  A.  764. 
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Newark  without  being  in  charge  of  an^  per- 
son, and  without  being  tied  or  otherwise  se- 
cured. The  plaintiff  is  a  letter  carrier,  and 
was  in  the  habit  of  passing  upon  his  wheel 
three  or  four  times  daily  the  place  where  the 
accident  happened.  The  defendants  are  re- 
tail merchants  in  the  city  of  Newark,  and 
their  delivery  wagons  are  accustomed  to 
be  backed  to  the  curb  line  adjoining  their 
property  on  Halsey  street.  The  wagons  are 
cut-under  wagons,  and  the  horses  are  turned 
so  as  to  stand  parallel  with  the  sidewalk, 
and  left  untied  while  the  wagons  are  being 
loaded.  With  these  facts  the  plaintiff  was 
perfectly  familiar.  It  is  claimed  b^  the 
plaintiff  that  upon  the  day  of  his  injury 
three  of  these  aelivery  wagons  were  thus 
standing,  with  the  horses  hitched  thereto^ 
facing  to  the  north,  parallel  with  the  east 
side  of  Halsey  street.  The  plaintiff  states 
that  he  was  riding  at  a  speed  of  about  6 
miles  an  hour;  that  he  had  passed  two  of 
the  wagons  of  the  defendants,  and  was 
about  to  pass  the  third,  when  the  horse  at- 
tached to  it,  to  quote  his  language,  'sud- 
denly, without  any  warning  at  all,  swerved 
around,  knocking  me  on  the  right  side,  and 
lifted  me  from  my  wheel,  and  threw  me  so 
I  landed  on  the  asphalt  pavement,  on  my 
left  shoulder  and  head,  with  mv  heels  in  the 
air.' "  The  suit  in  the  circuit  court  was 
brought  to  recover  damages  for  this  alleged 
injury. 

It  appeared  by  the  evidence  on  the  part 
of  the  defendants,  which  was  uncontradicted, 
that  the  horse  was  auiet  and  gentle,  and 
accustomed  to  being  left  untied  while  the 
driver  was  a  short  distance  from  him,  en- 
gaged in  his  work;  that  the  defendants  had 
purchased  this  horse  fourteen  or  fifteen 
vears  before,  and  had  constantly  used  him 
m  their  business.  During  all  that  time  it 
was  the  habit  of  the  drivers  not  to  tie  or  se- 
cure the  horse  in  any  way  while  leaving  him 
to  load  the  wagon  or  to  deliver  parcels,  and 
during  all  that  time  he  had  never  been 
known  to  run  away,  or  to  move  from  the 
place  where  he  was  left  standing.  The  tes- 
timony on  the  i>art  of  the  defendants  also 
was  that  the  driver  of  the  horse  was  upon 
the  sidewalk,  about  midway  between  the 
wagon  and  the  elevator  in  defendant's  store. 
That  elevator  was  10  or  15  feet  from  the 
wagon,  and  therefore  the  driver  was  distant 
from  6  to  7^  feet  from  the  wagon.  The 
place  where  the  horse  was  standing  was  free 
from  the  presence  of  a  locomotive  or  music 
passing  at  the  time,  or  any  unusual  thing 
which  could  be  supposed  to  frighten  a  gentle 
horse  accustomed  to  be  left  in  that  condi- 
tion in  the  street.  All  the  horse  did  was  to 
move  around  towards  the  center  of  the 
street,  without  moving  the  wagon  from  its 
position  against  the  curbstone.  To  entitle 
the  plaintiff  to  recover,  he  was  required  to 
show  by  a  preponderance  of  evidence  that 
the  defendants  were  guilty  of  some  negli- 
gent act  which  was  the  proximate  cause  of 
the  injury  to  the  plaintiff.  In  reviewing 
this  case  upon  the  alleged  error  in  the  trial 
court,  we  must  assume  that  the  testimony 
on  the  part  of  the  defense  is  true;  and  there- 
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fore  the  only  question  is  whether  the  mere 
fact  of  leaving  the  horse  untied,  under  the 
conditions  stated,  constituted  actionable  neg- 
ligence. 

The  defendants'  counsel  requested  the 
court  to  charge:  "It  is  not  negligence  for 
the  driver  of  a  quiet,  gentle  horse  to  leave 
him  untied  and  otherwise  unattended  on  the 
side  of  a  public  highway  while  the  driver  is 
upon  the  sidewalk,  loading  goods  in  the 
wagon."  The  trial  court  refused  so  to 
charge,  and  to  such  refusal  exception  was 
taken,  and  error  is  assigned  thereon.  In 
dealing  with  this  request  to  charge,  it  was 
the  duty  of  the  trial  court  to  consider  and 
apply  it,  and  to  instruct  the  jury  upon  it  as 
xipplicable  to  the  facts  and  circumstances  of 
the  case  before  them;  assuming  that  the 
horse  was  kind  and  gentle,  accustomed  to 
such  use,  as  before  stated,  and  that  the 
driver  was  near  him,  upon  the  sidewalk, 
nothing  of  an  unusual  character  being  pres- 
ent to  alarm  a  quiet,  gentle  horse.  The 
question  is  whether,  under  these  circum- 
stances, there  is  anything  from  which  an  in- 
ference can  be  drawn  that  a  man  of  ordinary 
prudence  could  have  reasonably  believed  that 
injury  mipht  result  from  his  act.  With 
what  additional  care  he  might  have  been 
charged  if  the  horse  had  been  left  near  a 
steam  railroad  track,  where  locomotives 
were  passing,  or  in  a  place  where  fire  en- 
gines or  bands  of  music  were  approaching, 
is  not  a  question  in  this  case.  It  has  been 
frequently  held  that  leaving  a  horse  untied 
and  unattended  in  the  street  (that  is,  with 
no  one  near  enough  to  control  him  by  voice 
or  otherwise),  or  to  leave  him  in  that  con- 
dition in  proximity  to  a  steam  railroad,  or 
where  the  horse  is  not  gentle,  are  circum- 
stances from  which  negligence  may  be  in- 
ferred. Lynch  v.  Nurdin,  1  Q.  B.  422 ;  Rum- 
sey  V.  Nelson,  58  Vt.  690,  3  Atl.  484;  Drake 
v.  Mount,  33  N.  J.  L.  442 ;  Hohoken  Land  d 
Improvement  Co.  v.  Lally,  48  N.  J.  L.  601, 
7  Atl.  426.  The  facts  regarded  as  control- 
ling in  those  cases  are  absent  in  the  case 
before  us.  Here,  in  my  judgment,  there  was 
nothing  to  lead  a  reasonably  prudent  man 
to  believe  that  any  greater  care  was  neces- 
sary. The  fact  that  the  horse  was  left  so 
that  he  could  move  a  short  distance  before 
the  driver  could  stop  him  did  not  constitute 
negligence.  It  would  be  difficult  to  tie  a 
horse  so  that  he  could  have  no  freedom  of 
movement  whatever.  As  the  court  of  ap- 
peals said  in  Wasmer  v.  Delatcare,  L.  d  W. 
R.  Co.  80  N.  Y.  212,  36  Am.  Rep.  608,  there 
is  no  absolute  rule  of  law  that  requires  one 
who  has  a  horse  in  a  street  to  tie  him  or  to 
hold  him  by  the  reins.  It  would  doubtless 
be  careless  to  leave  a  horse  in  a  street, 
Wholly  unattended,  without  tying  him  to 
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something;  but  it  is  common  for  persons  do- 
ing business  in  streets  with  horses  to  leave 
them  standing  in  their  immediate  presence, 
while  they  attend  to  business,  and  it  is  not 
imlawful  for  them  to  do  so.  In  Hayman 
V.  Hewitt,  Peake,  N.  P.  Cas.  pt.  2,  p.  170, 
Lord  Kenyon  said:  "He  was  performing 
his  duty  while  removing  the  goods  into  the 
house,  and,  if  every  person  who  suffered  a 
cart  to  remain  in  the  street  while  he  took 
goods  out  of  it  was  obliged  to  employ  an- 
other to  look  after  his  horse,  it  would  be  im- 
possible for  the  business  of  the  metropolis 
to  go  on."  A  like  view  was  taken  in  Oriaqn 
V.  Fleckenatein,  14  Minn.  81,  Gil-  62,  lOO 
Am.  Dec.  199,  where  the  court  said:  *'The 
degree  of  care  reauired  of  the  plaintiff,  or 
those  in  charge  of  his  horse  at  the  time  of 
the  injury,  is  that  which  would  be  exercised 
by  a  person  of  ordinary  care  and  prudence 
under  like  circumstances.  It  cannot  be  said 
that  the  fact  of  leaving  the  horse  unhitched 
is  in  itself  negligence.  Whether  it  is  nej^- 
ligence  to  leave  a  horse  unhitched  must  de- 
pend upon  the  disposition  of  the  horse, 
whether  he  was  under  the  observation  and 
control  of  some  person  all  the  time,  and 
many  other  circumstances,  and  is  a  question 
to  be  determined  by  the  jury  from  the  facta 
in  each  case."  In  the  case  under  judgment 
there  is  nothing  but  the  mere  fact  of  leav- 
ing a  gentle  horse  as  he  had  been  left  for 
years  under  the  observation  and  control  of 
the  driver.  From  that  fact,  under  the  con- 
ditions which  must  be  conceded  to  exist  in 
this  case,  no  inference  of  negligence  can 
arise.  There  are  no  circumstances  to  be 
submitted  to  a  jury,  under  the  situation  to 
which  the  request  to  charge  applies,  from 
which  a  contrary  inference  can  be  drawn. 
The  trial  court  should  have  charged :  "It  is 
not  negligence  for  the  driver  of  a  quiet,  gen- 
tle horse  to  leave  him  untied  and  otherwise 
unattended  on  the  side  of  a  public  highway 
while  the  driver  is  upon  the  sidewalk,  load- 
ing goods  on  the  wagon."  There  was  evi- 
dence which  could  have  fully  justified  the 
jury  in  finding  that  the  horse  was  quiet  and 
gentle,  and  that  the  driver  was  upon  the 
sidewalk,  loading  goods  on  the  wagon,  at 
the  time  of  the  alleged  injury,  and  that  the 
horse  had  been  used  for  years  in  that  way 
without  an  accident.  The  refusal  of  th*e 
trial  court  to  charge  as  requested  left  the 
jury  free  to  find  a  verdict  against  the  de- 
fendants, although  the  jury  was  convinced 
that  these  facts  were  proven. 

The  judgment  of  thi  Supreme  Court,  re- 
versing the  judgment  of  the  Trial  Courts 
should  he  affirmed. 

Magie,  CSh.,  and  Hendlriokson,  Pitnej» 
Adams,  and  Vroom^  JJ.^  dissent. 
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TRAVELERS'  INSURANCE  COMPANY. 

(180  Mass.  263.) 

A  policy  Insvrlnar  a  railroad  company 

a^lDst  loss  from  liability  to  persons  who 
should  accidentally  "sustain  personal  inju- 
ries" on  its  road  under  circumstances  which 
Impose  upon  the  Insured  a  common-law  or 
statutory  liability  for  the  Injuries  does  not 
cover  cases  of  Instantaneous  death  without 
conscious  suffering  through  injuries  for  which 
insured  is  responsible,  where  the  statutes 
irlTe  a  new  right  of  action  to  the  personal 
representatives  In  case  of  death,  and  not  a 
right  of  action  to  deceased  which  survives. 

[Morton  emd  Barker,  J  J.,  dissent) 
(January  3,  1902.) 

REPORT  by  the  Superior  Court  for  Wor- 
cester County  for  the  opinion  of  the  Su- 
preme Judicial  (Jourt  after  overruling  a  de- 
murrer to  the  declaration  in  an  action 
brought  to  recover  from  defendant  under  its 
insurance  policy  the  amount  which  plain- 
tiff had  been  compelled  to  pay  for  the  negli- 
gent killing  of  a  passenger  on  its  cars. 
Judgment  for  defendant. 

The  facts  are  stated  in  the  opinions. 

Mestre,  B.  "W.  Potter  and  B.  A.  Stew- 
art, for  plaintiff: 

The  travelers  mentioned  in  the  plaintiff's 
declaration  all  died  instantly  and  without 
conscious  suffering,  so  it  is  dear  that  the 
railway  company  is  not  liable  at  common 
law  for  their  deaths. 

Carey  v.  Berkshire  R.  Co.  1  Cush.  476,  48 
Am.  Dec.  616;  Moran  v.  Hollinga,  125  Mass. 
93;  Barrett  v.  Dolan,  130  Mass.  366,  39  Am. 
Rep.  456. 

It  is  equally  clear  that  it  is  liable  under 
the  statutory  provisions  of  Pub.  Stat.  chap. 
112,  §  212. 

At  the  time  the  policies  of  insurance  in 
question  were  executed  and  delivered  the 
statutes  creating  liability  in  cases  of  in- 
stant death  were  in  full  force  and  effect. 

The  liability  insured  against  in  the  pol- 
icy in  question  is  not  only  that  which  ac- 
crues to  the  party  injured,  but  also  that 
which  accrues  to  his  personal  representa- 
tive under  the  statute. 

An  action  for  conscious  suffering  is  made 
to  survive  by  statutoi^  enactments,  and 
likewise  an  action  for  instantaneous  death 
is  made  to  survive  by  statutory  law ;  so  that 
under  the  terms  of  this  policy  the  defend- 
ant is  as  liable  for  instantaneous  death  as 
for  conscious  suffering. 


McCarthy  v.  Guild,  12  Met.  291 ;  Brewer 
v.  Crosby t  11  Gray,  29;  Com.  v.  Tewkahury, 
11  Met.  55;  Wellington  v.  Downer  Kerosene 
Oil  Co.  104  Mass.  64;  Osgood  v.  Lynn,  d  B. 
R.  Co.  130  Mass.  492;  Madden  v.  Springfield, 
131  Mass.  441 ;  Richer  v.  American  Loan  d 
T.  Co.  140  Mass.  349,  5  N.  E.  284;  Ames  v. 
Union  R.  Co.  117  Mass.  541,  19  Am.  Rep. 
426;  Binney  v.  Globe  Nat.  Bank,  160  Mass. 
674,  6  L.  R.  A.  379,  23  N.  E.  380;  Billings 
V.  State,  107  Ind.  64,  67  Am.  Rep.  75,  6  N. 
E.  914. 

If  there  be  any  doubt  or  ambiguity  about 
any  provision  of  this  policy,  then  it  should 
receive  a  liberal  construction  in  favor  of  the 
insured. 

Dolliver  v.  St.  Joseph  F,  d  M.  Ins.  Co.  128 
Mass.  316,  35  Am.  Rep.  378;  Mandell  v. 
Fidelity  d  C.  Co,  170  Mass.  173,  49  N.  E. 
110. 

Messrs.  Herbert  Parker  and  Charles 
C.  Milton  for  defendant. 

Iiatlirop,  J.,  delivered  the  opinion  of  the 
court: 

By  the  terms  of  the  policy  the  defendant 
insured  the  plaintiff  "against  loss  from  lia- 
bility to  every  person,  who  may,  during  a 
period  of  twelve  months"  from  a  time 
named,  "accidentally  sustain  bodily  injuries 
while  traveling  on  any  railway  of  the  in- 
sured, or  while  in  the  car  or  upon  the  rail- 
way bed  or  other  property  of  the  insured, 
under  circumstances  which  shall  impose 
upon  the  insured  a  common-law  or  statutory 
liability  for  such  injuries."  The  question 
presented  is  whether  the  terms  of  the  policy 
are  broad  enough  to  cover  the  case  where  a 
person  who  is  a  traveler  on  the  plaintiff  road 
dies  instantly,  and  without  conscious  suffer- 
ing, in  consequence  of  an  accident  for  which 
the  plaintiff  is  responsible.  The  plaintiff 
contends  that  the  terms  are  sufficiently 
broad.  The  defendant  contends  that  the  pol- 
icy is  satisfied  by  limiting  the  words  used  to 
cases  of  bodily  injuries  sustained,  for  which 
the  plaintiff  is  liable,  either  at  common  law 
or  by  statute,  to  the  person  sustaining  the 
injury,  or  to  his  executor  or  administrator, 
if  the  injured  person  survives  the  injury 
and  subsequently  dies.  The  diligence  of 
counsel  has  furnished  us  with  no  case  in 
which  a  policy  in  the  terms  of  the  one  before 
us  has  been  construed,  and  we  are  obliged  to 
consider  the  case  mainly  upon  general  prin- 
ciples. It  may  be  conceded  that  the  policy 
is  to  receive  a  reasonable  construction  in 
view  of  the  plaintiff's  business  {Mandell  v. 
Fidelity  d  C.  Co.  170  Mass.  173,  49  N.  E. 
110),  but  when  we  have  said  this  we 
have  not  advanced  very  far,  for  it  is 
obvious  that  the  parties  may  not  have 
'  intended  that  all  the  risks  incurred  by  the 


NOTB. — On  the  question  of  the  distinction 
between  causes  of  action  for  personal  injuries 
and  those  for  death  resulting  from  such  inju- 
ries, see  note  to  Louisville  &  N.  R.  Co.  v.  Mc- 
Elwaln  (Ky.)  34  L.  R.  A.  788,  on  the  question. 

How  many  distinct  causes  of  action  arise  from    C.)  54  L.  R.  A.  660, 
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injuries  resulting  in  death.  See  also  Hill  v. 
Pennsylvania  R.  Co.  (Pa.)  85  L.  R.  A.  196; 
Sweetland  v.  Chicago  &  G.  T.  R.  Co.  (Mich.)  43 
L.  R.  A.  568:  Brown  v.  Chicago  &  N.  W.  R. 
Co.   (Wis.)  44  L.  R.  A.  570;  and  Re  Mayo  (^ 
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plaintiff  as  a  common  carrier  of  paaseneers 
should  be  covered.  Whatever  was  their 
actual  intention,  we  are  obliged  to  determine 
the  intent  from  the  natural  meaning  of  the 
lan^age  used,  viewed  in  the  light  of  the  at- 
tendant circumstances.  It  is  plain  that  an 
accident  insurance  policy  may  insure  a  per- 
son against  an  injury  caused  by  an  acci- 
dent, or  against  death  resulting  from  an  ac- 
cident, or  it  may  combine  the  two.  All  these 
forms  are  or  have  been  in  use.  It  cannot 
be  said,  therefore,  that  in  the  policy  before 
us  death  is  necessarily  included.  In  this 
commonwealth  there  is  no  common-law  lia- 
bility for  death.  Carey  v.  Berkshire  R.  Co. 
1  Cush.  475,  48  Am.  Dec.  616;  Moran  v.  Hot- 
lings,  125  Mass.  93.  Nor  is  there  any  stat- 
ute which  gives  a  right  of  action  for  the 
death  of  a  person  to  his  executor  or  adminis- 
trator as  an  asset  of  the  estate.  In  all  the 
statutes  which  have  allowed  an  executor  or 
administrator  to  bring  an  action  on  account 
of  the  killing  of  a  person  by  the  negligence 
of  a  corporation  or  its  servants  the  action  is 
for  the  benefit  of  the  widow,  children,  or 
next  of  kin.  Pub.  Stat.  chap.  112,  §  212; 
Stat.  1886,  chap.  140;  Stat.  1887,  chap.  270; 
Stat.  1898,  chap.  565.  An  action  for  a  per- 
sonal injury  which  has  accrued  to  a  person 
in  his  lifetime  survives  since  Stat.  1842, 
chap.  89;  Pub.  Stat.  chap.  165,  §  1.  But 
there  is  nothing  in  the  statutes  above  cited 
which  recognizes  any  right  of  survivorship 
in  case  of  death.  The  power  to  recover  in 
such  a  case  was  first  given  bv  an  indictment, 
and  a  fine  was  imposed  for  the  benefit  of  the 
widow,  etc.,  of  the  deceased.  While  an  ac- 
tion of  tort  was  afterwards  allowed,  the  re- 
lief obtained  was  devoted  to  the  same  use, 
and  not  to  the  estate  of  the  person  killed. 
The  difference  between  the  right  to  recover 
for  an  injury  and  for  a  loss  by  death  has 
been  recognized  in  our  decisions.  Thus,  un- 
der Stat.  1879,  chap.  297,  which  gave,  among 
other  things,  a  right  of  action  to  a  wife  in- 
jured in  her  means  of  support  by  reason  of 
the  intoxication  of  her  husband  against  a 
person  causing  the  intoxication,  it  was  held 
that  no  action  lay  for  death  caused  by  in- 
toxication. Barrett  v.  Dolan,  130  Mass. 
366,  39  Am.  Rep.  456.  Pub.  Stat.  chap. 
52,  §  17,  gives  a  right  of  action  not  exceed- 
ing $1,000  to  the  executor  or  administrator 
of  a  person  killed  by  reason  of  a  defect  or 
want  of  repair  in  a  highway,  etc.,  for  the 
use  of  the  widow  and  children.  Section  18 
gives  a  right  of  action  to  a  person  who  "re- 
ceives or  suffers  bodily  injury"  under  sim- 
ilar circumstances.  These  two  actions  are 
independent,  and  both  may  be  maintained, 
if  warranted  by  the  evidence.  Thus,  in 
BoiC€S  V.  Boston,  155  Mass.  344,  349,  15  L. 
R.  A.  365,  29  N.  E.  633,  it  was  said  by  Mr. 
Justice  Knowlton:  "The  right  to  recover 
damages  suffered  in  his  lifetime  by  one  who 
dies  from  an  injury  received  on  a  highway 
survives  to  his  administrator  for  the  bene- 
fit of  his  estate,  and  the  damages  are  esti- 
mated on  the  theory  of  making  compensa- 
tion. .  .  .  The  action  by  an  administra- 
tor, under  §  17,  on  account  of  his  intestate's 
loss  of  life,  is  to  recover  a  sum  not  exceed- 
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ing  $1,000  for  the  benefit  of  the  widow  and 
children  or  of  the  next  of  kin  of  the  de- 
ceased, to  be  estimated  according  to  the  de- 
gree of  culpability  of  the  defendant.  Both 
actions,  under  the  statute,  may  proceed  at 
the  same  time,  on  independent  grounds,  and 
for  different  purposes."  We  are  not  aware 
of  any  legislation  in  this  commonwealth 
giving  a  riffht  of  recovery  for  personal  in- 
juries which  has  been  construed  to  give  a 
right  of  action  for  death.  Nor  are  we  aware 
of  any  legislation  giving  the  right  of  recov- 
ery for  death  in  which  the  fact  of  bodily  in- 
jury to  the  deceased  is  made  an  element  in 
the  computation  of  damages.  The  statutes 
generally  give  damages  for  death  between 
certain  fixed  limits,  according  to  the  degree 
of  culpability  of  the  defendant.  They  give 
a  new  right  of  action  to  the  executor  or  ad- 
ministrator, and  not  a  right  of  action  to  the 
deceased,  which  goes  to  the  executor  or  ad- 
ministrator by  sbrvival  only.  Com.  ▼.  Bos- 
ton d  L.  R.  Corp.  134  Mass.  211,  213;  lAt- 
tlejohn  V.  Fitchhurg  R.  Co.  148  Mass.  478, 
483,  2  L.  R.  A.  502,  20  N.  E.  103;  Mulhall 
V.  Fallon,  176  Mass.  266,  268,  54  L.  R.  A. 
934,  57  N.  E.  386.  By  the  terms  of  the  pol- 
icy the  plaintiff  is  insured  against  loss  from 
liability  to  every  person  who  may  accident- 
ally sustain  bodily  injuries  under  circum- 
stances which  impose  upon  the  insured  a 
common-law  or  statutory  liability  for  such 
injuries.  The  liability  is  to  a  person  who 
sustains  bodilv  injuries,  and  such  person 
must  have  a  right  of  action  therefor,  either 
at  common  law  or  by  statute.  The  policy 
cannot  include  the  case  of  death,  for  which 
the  person  never  had  a  right  of  action. 

According  to  the  terms  of  the  report,  the 
order  must  be,  in  the  opinion  of  a  majority 
of  the  court: 

Judgment  for  the  defendant, 

Morton,  J.,  dissenting: 

I  regret  that  I  am  unable  to  agree  with 
the  majority  of  the  court.  The  question  is 
one  of  construction,  and  is  whether,  in  the 
language  of  Lord  Cairns  in  Sackville-West 
V.  Uolmeitdaley  L.  R.  4  H.  L.  543,  674,  we 
shall  servilely  follow  the  literal  sense  of  the 
words  used,  which  I  agree  can  be  done,  or 
whether  we  shall  construe  them  liberally, 
and  in  a  manner  more  in  accord  with  t^e 
nature  of  the  contract  and  the  situation  of 
the  parties.  It  seems  to  me  that  the  latter 
course  should  be  followed.  The  contract  is 
one  of  indemnity  against  loss  fnmi  liabil- 
ity for  personal  injuries  caused  by  accidents 
for  which  the  plaintiff  was  responsible,  and 
the  precise  question  is  whether  the  liabil- 
ity of  the  plaintiff,  which  is  a  street  railway 
company,  for  damages  for  death  caused  by 
its  negligence,  comes  fairly  within  the  terras 
of  the  policy.  At  common  law  damages  for 
death  caused  by  the  negligence  of  another 
person  were  not  recoverable.  But  such 
damages  are  now  recoverable  by  statute  in 
this  state  and  in  other  states  in  many  cases, 
and  in  England  generally;  and  it  seems  to 
me  that  that  fact  should  be  borne  in  mind 
in  construing  the  policy  before  us.  Pub. 
Stat.  chap.  52,  §  17;  Pub.  SUt.  chap.  112, 
§212;   SUt   1866,  chap.   140;   8tat.   1887, 
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•chap.  270,  §  2;  Stat.  1898,  chap.  565; 
^  &  10  Vict.  chap.  93;  2  Sedgw.  Damages,  § 
571.  It  is  undoubtedly  true  that  such  dam- 
ages do  not  constitute,  generally  speaking, 
.assets  of  the  estate  of  the  deceased,  and  that 
the  right  of  action  is  a  new  one.  But  it 
•does  not  follow  that  the  liability  to  loss  on 
account  of  personal  injuries  which  is  insured 
against  may  not  be  fairly  construed  to  in- 
clude such  damages.  Parties  well  may  be 
supposed  to  contract  with  reference  to  new 
conditions,  though  they  use  the  old  terms; 
and  the  old  terms^  will  be  given  a  new  con- 
tent if  they  fairly  admit  of  such  a  construc- 
tion and  such  appears  to  have  been  the  in- 
tention of  the  parties.  The  ground  on  which 
damages  for  death  are  allowed  is  that  a  per- 
son causing  the  death  of  another  by  his  neg- 
ligence should  not  be  suffered  to  escape  lia- 
bility therefor.  And  whether  the  damages 
assessed  are  awarded  according  to  the  cul- 
pability of  the  defendant  (as  in  the  employ- 
er's liability  act  in  this  state),  or  according 
to  the  pecuniary  loss  sustained  by  the  fam- 
ily of  the  deceased  (as  in  the  English  act), 
Ihey  go  in  fact,  though  not  in  terms,  to  those 
to  whom  the  estate  of  the  deceased  passes 
at  his  death.  The  fact,  therefore,  that  such 
damages  do  not,  strictly  speaking,  constitute 
assets  of  the  estate  of  the  deceased  person, 
would  not  seem  to  be  of  vital  consequence, 
if  we  look  at  substance,  rather  than  form. 
There  can  be  no  doubt  that  it  is  and  was 
well  understood  by  street  railway  companies 
and  by  liability  insurance  companies  that 
damages  for  death  caused  by  the  negligence 
of  the  railway  companies  are  recoverable  in 
actions  against  them  therefor.  It  is  obvious 
that  there  can  be  no  good  reason  why  a  rail- 
way company  should  wish  to  protect  itself 
against  liability  for  damages  when  the  in- 
lury  did  not  result  in  death,  and  not  against 
liability  for  damages  for  death.  Of  course, 
a  contract  is  not  to  be  construed  according 
to  the  understanding  of  one  party  to  it.  But 
it  is  equally  obvious,  1  think,  that  the  mat- 
ter would  present  itself  in  the  same  light 
to  an  insurance  company.  It  seems  to  me, 
therefore,  that  the  words  in  the  policy, 
^'against  loss  from  liability  to  every  person 
who  may,"  etc.,  should  be  construed  as  mean- 
ing "liability  in  respect  to  every  person  who 
may,"  etc.,  and  as  having  regard,  not  to  the 
extent  of  recovery,  or  the  nature  of  the 
remedy,  but  to  the  subject  of  the  injury. 
The  application,  which  is  made  a  part  of  the 
policy,  begins  by  saying  that  the  railway 
company  applies  for  a  railway  policy.  The 
policy  that  was  issued  is  entitled  ''Street 
Railway  Liability  Policy."  Evidently  a 
railway  liability  policy  was  and  is  a  well- 
known  form  of  insurance.  Assuming,  as  we 
are  bound  to  do,  good  faith  on  the  part  of 
the  insurer  and  insured,  it  is  difficult,  it 
seems  to  me,  to  believe  that,  as  business 
men,  those  in  charge  of  railway  and  insur- 
ance companies  could  have  intended  or  un- 
derstood the  insurance  to  have  the  partial 
character  given  to  it  by  the  majority  of  the 
court.  The  application  goes  on  to  provide 
that,  "if  the  applicant  shall  fail  to  comply 
with  the  requirements  of  any  law,  by-law, 
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or  ordinance  respecting  the  safety  of  per- 
sons, the  policy  shall  not  cover  injuries  re- 
sulting from  such  failure."  There  is  noth- 
ing here  to  show  that  death  resulting  from 
the  failure  spoken  of  was  not  one  of  the 
injuries  contemplated.  It  would  be  an  ex- 
traordinary construction  to  say  that  the 
safeguards  provided  for  related  to  lesser 
injuries,  but  not  to  death.  In  the  state- 
ments contained  later  in  the  application  in 
regard  to  persons  injured  and  suits  against 
the  road  for  damages,  and  apparently  re- 
quired of  the  plaintiff  by  the  defendant, 
there  is  nothing  which  tends  in  the  least  to 
show  that  cases  of  death  were  in  fact  ex- 
cluded or  were  intended  to  be  excluded  in 
considering  the  nature  of  the  risk  or  the  lia- 
bility insured  against.  The  application  con- 
tains nothing,  I  think,  which,  fairly  con- 
strued, excludes  from  or  does  not  include  in 
the  insurance  applied  for  the  liability  for 
damages  for  death.  Neither  is  there  any- 
thing in  the  policy,  it  seems  to  me,  which 
requires  a  construction  of  the  words  de- 
scribing the  risk  that  will  exclude  liability 
for  damages  for  death.  Such  a  liability,  as 
already  observed,  is  a  statutory  one.  But 
the  policy  expressly  provides  that  the  lia- 
bility insured  against  shall  include  statu- 
tory as  well  as  common-law  liabilities, 
.imongst  the  conditions  contained  in  the  pol- 
icy, and  to  which  the  insurance  was  subject, 
were  the  following:  That  the  defendant's 
liability  shall  not  exceed  $20,000  "for  all  in- 
juries .  .  .  consequent  upon  any  one 
accident;"  that  "this  policy  shall  not  take 
effect  unless  the  premium  is  paid  previous 
to  any  accident  under  which  claim  is  made;" 
that  "this  insurance  does  not  cover  claims 
upon  which  suit  shall  be  commenced  after 
six  years  from  the  date  of  the  accident;" 
that  in  case  of  loss  covered  by  other  like  in- 
surance the  company  shall  be  liable  only  for 
its  pro  rata  share,  and  shall  be  subrogated 
to  the  plaintiff's  rights  against  any  third 
person;  and  that  immediate  written  notice 
shall  be  given  of  any  accident,  and  of  all 
claims  made  by  injured  persons,  with  all  the 
information  in  plaintiff's  possession  relat- 
ing to  the  accident,  or  any  claim  made  on 
account  thereof.  These  provisions,  which 
contain  the  more  important  conditions,  are, 
to  say  the  least,  as  consistent  with  the  view 
that  damages  for  death  are  included  in  the 
risk  as  with  the  view  that  they  are  not. 
"Accidents,"  "injuries,"  "claims,"  and 
"losses"  are  spoken  of  without  distinguish- 
ing between  cases  in  which  the  accident  or 
injury  resulted  in  death  and  cases  where  it 
did  not,  or  between  claims  which  included 
damages  for  death  and  those  which  did  not. 
Of  course,  it  may  be  said  that  when  the  risk 
has  once  been  defined  all  other  provisions 
in  the  policy  are  to  be  construed  as  relating 
to  the  risk  so  defined.  But  the  question  in 
this  case  is.  What  was  the  risk  that  was  in- 
sured against?  and  in  answering  that  ques- 
tion the  nature  of  the  contract,  the  provi- 
sions contained  in  the  application  and  pol- 
icy, and  the  effect  of  the  construction  con- 
tended for  on  the  one  side  and  the  other, 
are  all,  I  think,  to  be  taken  into  account* 
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The  effect  of  the  construction  adopted  by 
the  majority  of  the  court  will  be  to  limit 
the  plamtiff's  right  of  recovery  in  respect  to 
statutory  liabilities  to  cases  where  a  right 
of  action  has  been  given  by  statute  to  per- 
sons injured,  and  passes  by  statute  on  their 
death  to  their  executors  or  administrators. 
It  will  exclude  a  class  of  cases,  equally  im- 
portant, to  sav  the  least,  in  whicn  a  right 
of  action  has  been  given  to  the  executor  or 
administrator  or  to  the  widow  or  next  of 
kin  to  recover  damages  for  the  death  of  a 
person  injured  by  the  negligence  of  a  rail- 
way company.  Such  a  construction  does  not 
eeem  to  me  to  be  a  reasonable  one.  It  is 
said  that  bodily  injuries  do  not  include 
death.  But,  as  already  observed,  the  mat- 
ter is  one  of  construction.  There  is  nothing 
in  the  words  themselves  to  prevent  them 


from  being  so  construed,  H  it  is  apparent 
that  the  parties  so  used  them.  Moreover, 
it  is  provided  by  the  employer's  liability 
act  that,  if  the  death  is  preceded  by  con- 
scious suffering,  or  is  not  instantaneous, 
damages  for  the  death  may  be  recovered  by 
the  executor  or  administrator  in  the  action 
for  personal  injuries.  Stat.  1892,  chap. 
260,  §  1.  The  use  and  construction  of  the 
words  in  the  policy  as  including  death,  and 
the  liability  to  loss  for  damages  for  death, 
is  therefore  warranted  by  the  statute. 

For  these  reasons  it  seems  to  me  that  the 
ruling  was  right,  and  that  the  judgment 
should  be  affirmed. 

Mr.  Justice  Barker  concurs  in  this  opin- 
ion. 
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Heatlnv  apparains  bonvltt  bx  a  mam 
under  contract  reserrlnir  title  in  tbe 
■eller,  and  permanently  placed  in  a  build- 
ing owned  by  himself  and  his  wife  by  en- 
tireties, does  not  become  a  fixture  so  as  to 
prevent  Its  removal  for  nonpayment  of  the 
purchase  money,  If  removal  will  not  mate- 
rially injure  it  or  the  building,  since  there 
is  no  unity  of  tJtla  in  it  and  the  real  estate. 

(April  25,  1902.) 

APPEAL  hy  complainant  from  a  decree  of 
the  Circuit  Court  for  Wayne  County  in 
favor  of  defendant  in  a  suit  to  enjoin  the 
execution  of  a  writ  of  replevin.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Franklin  Ii.  Lord,  for  appellant: 

A  wife  is  not  entitled  to  the  possession  of 
property  held  by  entireties  with  her  hus- 
band. 

0r08scr  v.  Rochester,  60  Hun,  379,  16  N. 
Y.  Supp.  62;  Hilea  v.  Fisher,  30  L.  R.  A. 
310,  note,  144  N.  Y.  306,  37  N.  E.  337. 

This  is  not  a  suit  to  settle  the  title  tc 
property.  All  the  complainant  asks  is  tc 
be  protected  in  the  enjoyment  of  property, 
about  the  title  to  which  there  is  no  dispute 

The  court  will  not,  in  cases  of  this  kind, 
be  governed  by  dollars  and  cents  alone. 

White  V.  Forhes,  Walk.  Ch.  (Mich.)  112; 
Fuller  V.  Grand  Rapids,  40  Mich.  395: 
Backus  V.  Jeffrey,  47  Mich.  127,  10  N.  W. 
138;  Huyck  v.  Bailey,  100  Mich.  223,  58  N. 
W.  1002;  Mastenhrook  v.  Alger,  110  Mich. 
414,  68  N.  W.  213. 


Allegation  of  a  unity  of  title  in  the  free- 
hold and  in  the  things  attached,  at  the 
time  of  their  attachment^  is  not  necessary. 

Mr.  G«orge  W.  Bates*  for  appellee: 

The  heaters  were  purchased  on  a  title 
contract  by  the  complainant's  husband  and 
placed  on  property  owned  by  the  husband 
and  wife  as  tenantis  by  the  entirety.  Neith- 
er has  an  absolute  inheritable  interest^  nor 
such  a  separate  interest  that  he  or  she  can 
sell,  encumber,  or  devise,  or  which  her  heir 
could  inherit.  Both  must  concur,  as  implied 
in  the  legal  condition  of  the  unity  of  person 
upon  which  it  rests. 

Fisher  v.  Provin,  26  Mich.  347;  Manwar- 
ing  y.  Powell,  40  Mich.  371;  Vinton  v. 
Beamer,  55  Mich.  569.  22  N.  W.  40;  Speier 
V.  Opfer,  73  Mich.  36,  2  L.  R.  A.  345,  40  N- 
W.  909;  Re  Letois,  85  Mich.  340.  48  N.  W. 
R80;  Naylor  v.  Minock,  96  Mich.  182.  55  N. 
W.  664;  Dickey  v.  Converse,  117  Mich.  449, 
76  N.  W.  80;  Doane  v.  Feather,  119  Mich, 
691.  78  N.  W.  884. 

There  was  no  unity  of  title  in  this  prop- 
erty and  the  real  estate,  which  must  exist  to 
make  a  chattel  a  fixture. 

Adams  v.  Lee,  31  Mich.  440;  Robertson 
V.  Corsett,  39  Mich.  777;  Scudder  v.  Ander- 
son, 64  Mich.  122,  19  N.  W.  776;  Kerr  v. 
Kingsbury,  39  Mich.  150,  33  Am.  Rep.  362; 
Lafising  Iron  d  Engine  Works  v.  Walker,  91 
Mich.  409,  61  N.  W.  1061;  Lansing  Iron  & 
Engine  Works  v.  Wilbur,  111  Mich.  413,  69 
N.  W.  667. 

The  existence  of  the  title  contract  nega- 
tives any  intention  to  annex  these  boilers, 
and  shows  that  it  was  expressly  understood 
that  they  should  remain  personalty. 

Crippen  v.  Morrison,  13  Mich.  23;  Robert- 
son V.  Corsett,  39  Mich.  777. 

No  presumption  would  arise  from  the  an- 


NoTE. — For  other  cases  In  this  series  as  to 
effect  of  agreement  between  vendor  and  vendee 
or  chattels  attached  to  building  to  prevent  them 
from  becoming  flztures,  see  McFadden  v.  Allen 
(N.  Y.)  19  L.  R.  A.  446;  German  Sav.  &  L. 
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fioc.  V.  Weber  (Wash.)  38  L.  R.  A.  267 ;  Fuller^ 
(Varren  Co.  v.  Barter  (Wis.)  53  L.  R.  A.  603; 
Anderson  v.  Creamery  Package  Mfg.  Co. 
(Idaho)  66  L.  R.  A.  554 ;  and  cases  in  note  t» 
Mair  V.  Jones  (Or.)  19  L.  R.  A.  441. 
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nexation,  and  the  chattel  must  be  assumed 
to  be  personalty  unless  made  realty  by  other 
circumstances. 

Wheeler  v.  Bedell,  40  Mich.  693;  Man- 
tearing  v.  Jenisotif  61  Mich.  117,  27  N.  W. 
800;  Gill  y.  De Armani,  90  Mich.  426,  61  N. 
W.  527;  Harris  v.  Hockley,  127  Mich.  46, 
86  N.  W.  389. 

Complainant  cannot  maintain  this  bill, 
for  she  has  a  lull,  complete,  and  adequate 
remedy  at  law  for  any  injury  which  may  be 
done  to  this  property. 

Borrows  v.  Doty,  Harr.  Ch.  (Mich.)  1; 
Bennett  v.  VichoU,  12  Mich.  22;  Torrent  v. 
Muskegon  Boom.  Co.  22  Mich.  354;  Hagen- 
huch  V.  Howard,  34  Mich.  1 ;  Smith  v.  Wal- 
ker,  57  Mich.  466,  22  N.  W.  267,  24  N.  W. 
830,  26  N.  W.  783. 

There  are  some  things  which  the  court 
win  take  judicial  notice  of,  and  determine 
for  itself' as  to  whether  such  things  can  be 
fixtures  under  any  circumstances. 

Scudder  v.  Anderson,  54  Mich.  122,  19  N. 
W.  775. 

IionK,  J.,  delivered  the  opinion  of  the 
eourt: 

The  bill  in  this  case  was  filed  to  enjoin 
the  execution  of  a  writ  of  replevin  by  which 
it  was  sought  by  the  defendant  to  take  and 
remove  two  steam  boilers  sold  to  Harry  L. 
Schellenberg,  the  husband  of  complainant, 
on  a  title  contract,  and  placed  in  the  base- 
ments of  two  dwelling  houses.  These  dwel- 
ling houses  are  owned  by  Harry  L.  Schel- 
lenberg  and  his  wife  as  by  an  estate  in  en- 
tirety as  husband  and  wife.  It  appears  that 
the  husband  bought  these  boilers  to  put  in 
the  buildings  for  heating  purposes,  tne  de- 
fendant reserving  the  title  to-  itself  by  the 
contract  until  the  boilers  were  paid  for. 
Payment  being  refused,  replevin  suit  was 
brought  for  the  two  boilers  against  Schel- 
lenberg  and  his  wife  and  the  tenants  in  the 
buildings.  On  the  trial  of  the  replevin  suits, 
the  defendant  in  the  present  case  had  judg- 
ment against  Sdiellenoerg  for  the  return  of 
the  property,  the  judgment  not  passing 
against  the  wife  or  the  tenants.  It  is  stated 
in  the  present  bill  that  when  these  boilers 
were  sold  to  Harry  L.  Schellenberg  the  de- 
fendant knew  they  were  fo  be  attached  to 
the  dwellings  in  a  permanent  way,  and  saw 
the  plan  of  the  construction  of  said  build- 
ings and  of  the  heating  apparatus  to  be 
placed  therein;  that  the  complainant  be- 
lieves the  defendant  will  attempt  to  remove 
the  boilers,  and  asks  that  it  be  enjoined 
from  removing  or  attempting  to  remove  the 
same.  The  defendant  demurred  to  the  bill 
on  the  grounds :  (1)  That  it  does  not  show 
jurisdiction  in  a  court  of  chancery;  (2) 
that  complainant  has  not  by  said  bill  stated 
a  case  which  entitles  her  to  the  relief 
prayed;  (3)  that  the  bill  does  not  show 
on  its  face  that  the  complainant  has  any 
such  interest  in  the  subject-matter  of  the 
suit  as  entitles  her  to  file  it;  (4)  that  the 
question  as  to  whether  the  boilers  can  be 
treated  as  fixtures  is  a  matter  not  within 
the  jurisdiction  of  a  court  of  chancery,  and 
whether  they  can  be  taken  on  execution  in 
57  L.  R.  A. 


replevin  is  a  matter  which  can  only  be  de- 
termined in  a  court  at  law;  (5)  that  it  ap- 
pears by  the  bill  that  the  constable  is  a 
necessary  party,  as  it  appears  he  was  pro- 
ceeding to  take  the  boilers  under  process 
in  his  hands  and  remove  them  from  the 
buildings;  (6)  that  it  does  not  appear  by 
the  bill  that  the  amount  in  controversy  ex- 
ceeds $100.  This  demurrer  was  sustained 
in  the  court  below,  and  the  bill  dismissed. 
Complainant  appeals. 

We  think  the  court  was  not  in  error  in 
sustaining  this  demurrer.  The  title  of  the 
real  estate  is  in  the  husband  and  wife  joint- 
ly, who  hold  it  by  the  entirety.  The  boilers 
were  purchased  by  the  husband  and  placed 
in  the  buildings  imder  contract,  reserving 
title  to  the  defendant  company.  The  wife 
was  not  a  party  to  this  contract,  and  the 
boilers  never  became  fixtures  in  the  build- 
ings. There  was  no  unity  of  title  in  this 
property  and  the  real  estate.  It  does  not 
matter  that  the  bill  alleges  that  the  boilers 
became  attached  and  became  a  part  of  the 
real  estate.  The  statements  in  the  bill  are 
sufficient  to  show  that  they  never  attached 
to  the  real  estate,  and  never  became  fixtures. 
In  Adams  v.  Lee,  31  Mich.  440,  the  title  to 
the  real  estate  was  in  one  Kaufman.  Ma- 
chinery was  put  into  the  building  on  the 
real  estate.  There  was  no  unity  of  title 
and  ownership  of  the  land  and  the  ma- 
chinery. Referring  to  the  want  of  unity  of 
title  as  affecting  the  (]^uestion  of  fixtures,  it 
was  said:  'To  constitute  a  fixture,  there 
must  not  only  be  physical  annexation  in 
some  form  to  the  realty,  but  there  must  be 
unity  of  title,  so  that  a  conveyance  of  the 
realty  would,  of  necessity,  convey  the  fix- 
ture also.  When  the  ownership  of  the  land 
is  in  one  person  and  of  the  thing  affixed  to 
it  is  in  another,  and  in  its  nature  is  capable 
of  severance  without  injury  to  the  former, 
the  latter  cannot,  in  contemplation  of  law; 
become  a  part  of  the  former,  but  must  nec- 
essarily remain  distinct  property,  to  be  used 
and  dealt  with  as  personal  estate  only.  And 
the  fact  that  the  owner  of  the  thing  affixed 
to  the  freehold  has  also  an  undivided  estate 
in  the  latter  cannot  render  the  former  a 
fixture  when  the  interests  are  different  in 
extent.  A  thing  cannot,  as  to  an  undivided 
interest  therein,  be  real  estate,  and,  as  to 
another  undivided  interest,  be  personalty. 
It  must  be  the  one  thing  or  the  other."  See 
also,  upon  this  question :  Robertson  v.  Cor- 
sett,  39  Mich.  777 ;  Scudder  v.  Anderson,  54 
Mich.  122,  19  N.  W.  775;  Kerr  v.  Kings- 
bury, 39  Mich.  150,  33  Am.  Rep.  362,  Lan- 
sing Iron  d  Engine  Works  v.  Walker,  91 
Mich.  409,  51  N.  W.  1061;  Lansing  Iron  d 
Engine  Works  v.  Wilbur,  111  Mich.  413, 
69  N.  W.  667. 

It  is  also  quite  apparent  by  the  statement 
in  the  bill  that  these  boilers  put  in  the 
basements  for  heating  purposes  could  be  de- 
tached from  the  buildings  without  material 
injury  to  the  boilers  or  the  buildings;  but, 
in  addition  to  this,  they  were  sold  to  the 
husband,  the  defendant  reserving  title  to  it- 
self. These  circumstances  show  that  it  was 
the  intention  of  the  parties  that  the  boilers 
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were  to  remain  personalty,  and  not  to  be- 
come, by  annexation,  a  part  of  the  realty. 
Robertson  v.  Cor  sett,  39  Mich.  777.  It  was 
said  in  Manwaring  v.  Jenison,  61  Mich.  110, 
27  N.  W.  903:  "The  permanency  of  the  at- 
tachment, and  its  character  in  law,  do  not 
depend  so  much  upon  the  degree  of  physical 
force  with  which  the  thing  is  attached,  or 
the  manner  and  means  of  its  attachment,  as 
upon  the  motives  and  intention  of  the  party 
in  attaching  it.  If  the  intention  is  that  the 
•articles  attached  shall  not  by  annexation 
1)ecome  a  part  of  the  freehold,  as  a  general 
rule  they  will  not.  The  exception  is  where 
the  subject  or  mode  of  annexation  is  such  as 
that  the  attributes  of  personal  property  can- 
not be  predicated  of  the  thing  in  controver- 
«y;     .     .    .    as  when  the  property  cannot 


be  removed  without  practically  destroying 
it,  or  when  it  or  a  part  of  it  is  essential 
to  the  support  of  that  to  which  it  is  at- 
tached." The  bill  does  not  exhibit  such  a 
state  of  affairs. 

We  think  no  other  question  in  this  case 
need  be  discussed.  A  judgment  for  the  re- 
turn of  the  property  has  been  awarded  to 
the  defendant.  Simply  because  the  com- 
plainant is  an  owner  by  the  entirety  of  the 
real  estate  would  give  her  no  interest  in 
the  retention  of  the  property  placed  there- 
on which  would  entitle  her  to  defeat  the 
defendant's  possession. 

The  order  sustaining  the  demurrer  tnuat 
he  affirmed^  with  costs. 

The  other  Justices  concur. 


MINNESOTA  SUPREME  COURT. 


NORTHERN    PACIFIC    RAILWAY    COM- 
PANY, Appt., 
t?. 
John  OWENS  et  al,  Respta, 


i Minn.. 


.) 


«1.  IVltere  a  statnte,  eitlter  In  direct 
terms  or  from  its  general  tenor,  im- 
poses  the  daty  npon  a  pnblio  ofllcer 

to  pay  over  moneys  received  and  held  by 
him  in  his  official  capacity,  the  obligation 
thus  imposed  is  an  absolute  one;  unless  it  is 
limited  by  the  statute  imposing  the  duty»  or 
by  the  conditions  of  his  official  bond.  In  re- 
spect to  such  liability  there  is  no  distinction 
between  public  and  private  funds. 
S.  Tlte  defendant  herein  received  in 
his  ofllclal  capacity,  as  clerk  of  the 
district  conrt,  money  paid  into  court 
in  condemnation  proceedings,  which  he  de- 
posited, in  his  name  as  clerk,  in  a  solvent 
bank  which  afterwards  failed,  whereby  the 
money  was  lost  without  his  fault.  Held, 
that  he  and  the  sureties  on  his  official  bond 
are  liable  for  such  loss. 

(Letcis,  J.,  dissents.) 

(May  9,  1902.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  St.  Louis  County 
denying  a  new  trial  after  verdict  in  favor 
of  defendants  in  an  action  brought  to  re- 
cover money  deposited  with  defendant 
Owens  as  clerk  of  court.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  L.  Washbnm  and  W.  D. 
Bailey,  for  appellant: 

The  clerk's  bK>nd  was  given  for  the  pur- 
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pose  of  securing  such  deposits  as  are  made 
in  condemnation  proceedings. 

It  was  the  duty  of  the  clerk  by  statute  to 
"receive  and  pay,"  and  it  was  therefore  a 
breach  of  his  bond  if  he  failed  to  pay,  since 
payment  was  one  of  his  official  duties  to  se- 
cure the  performance  of  which  the  bond  was 
given. 

Pine  TsUmd  Bd.  of  Edu.  v.  Jewell,  44 
Minn.  427,  46  N.  W.  914. 

In  every  instance  this  court  has  held  to 
the  absolute  liability  rule,  and  the  reasons 
upon  which  the  decisions  rest  are  applica- 
ble with  full  force  to  the  present  case. 

Hennepin  County  v.  Jones,  18  Minn.  199, 
Gil.  182;  McLeod  County  v.  Oilberi^  19 
Minn.  214,  Gil.  176;  Redwood  County  v. 
Toiper,  28  Minn.  45,  8  N.  W.  907;  State  ▼. 
Bobleter,  83  Minn.  479,  86  N.  W.  461. 

In  Morgan  v.  Long,  29  Iowa,  434,  the 
court  makes  no  distinction  between  public 
and  private  funds. 

Wright  v.  Harris,  31  Iowa,  272;  Waltera- 
Cafes  V.  Wilkinson,  92  Iowa,  129,  60  N.  W. 
514;  State  use  of  Judge  v.  Oatziceiler,  49 
Mo.  17.  8  Am.  Rep.  119;  State  ex  rel.  The 
Township  V.  Poioell,  67  Mo.  395,  29  Am. 
Rep.  612;  Havens  v.  Lathene,  75  N.  C.  506; 
State  ex  rel.  Cox  v.  Blair,  76  N.  C.  78;  Wil- 
mington V.  Nutt,  78  N.  C.  179;  Rountree 
V.  Bamett,  69  N.  C.  76. 

Mr.  Ii.  C.  Han^s,  for  respondent  John 
Owens: 

At  common  law,  public  officers  were  not 
insurers  of  the  funds  coming  into  their 
hands,  but  were  only  liable  for  the  loss  of 
such  funds  caused  by  their  dishonesty  or 
negligence. 

York  County  v.  Watson,  15  S.  C.  1,  40 
Am.  Rep.  075;  Cumberland  County  v.  Pen^ 
nell,  69  Me.  357,  31  Am.  Rep.  284;  United 
States  y.  Thomas,  15  Wall.  337,21  L.  ed.  89. 


NoTB. — As  to  liability  on  official  bond  for  loss 
by  theft  or  bnnk  failure,  see  also.  In  this  series, 
Wilson  V.  People  use  of  Pueblo  &  A.  Valley  R. 
Co.  (Colo.)  22  L.  R.  A.  449.  and  note;  State 
oae  of  Overton  County  v.  Copeland  (Tenn.) 
SI  L.  R.  A.  844 ;  Falrchlld  v.  Hedges  (Wash.) 
A7  L.  R.  A. 


31  L.  R.  A.  851 ;  Bush  v.  Jobnson  County 
(Nob.)  32  L.  R.  A.  223;  Healdsburg  v.  Mulll- 
gran  (Cal.)  33  L.  R.  A.  461 ;  State  v.  Gramm 
(Wyo.)  40  L.  R.  A.  690;  and  Thomssen  ▼.  HaU 
County  (Neb.)  ante,  303. 
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If  oar  statutes  impose  no  greater  liabil- 
ity upon  clerks  of  the  district  court  than 
was  imposed  by  the  common  law,  then  it 
•cannot  be  held  that  the  defendant  in  this 
-case  is  liable  to  the  plaintiff. 

The  courts  are  practically  unanimous  in 
holding  that  public  officers  are  not  liable 
for  more  than  ordinary  care^  unless  there 
is  some  language  in  the  statute  and  the 
l>ond. 

York  County  v.  Watson,  15  S.  C.  9,  40 
Am-  Rep.  675 ;  People  ex  rel.  Nash  v.  Faulk- 
^ler,  107  N.  Y.  477.  14  N.  E.  415;  Wilson 
-V.  People  use  of  Pueblo  d  A.  Valley  R.  Co, 
19  Colo.  199,  22  L.  R.  A.  449,  34  Pac.  944. 

Messrs.  Davis,  Hollister,  ft  Hicks,  for 
respondent  Robert  Owens: 

United  States  v.  Prescott,  3  How.  678,  11 
Lk  ed.  734,  has  been  overruled,  and  the  doc- 
ijrine  therein  announced,  so  far  as  it  could 
have  any  possible  application  to  the  case  at 
<>ar,  overruled,  by  United  States  v.  ThomaSf 
15  Wall.  337,  21  L.  ed.  89. 

State  V.  Gramm,  7  Wyo.  329,  40  L.  R.  A. 
^690,  52  Pac.  633;  Cumberland  County  v. 
PennelhQ9  Me.  357,  31  Am.  Rep.  284;  State 
V.  Houston,  78  Ala.  o76,  56  Am.  Rep.  59; 
Peck  V.  James,  3  Head,  75;  State  use  of 
Overton  County  v.  Copeland,  96  Tenn.  296, 
31  L.  R.  A.  844,  34  S.  W.  427 ;  Bealdsburg 
V.  Mulligan,  113  Cal.  205,  33  L.  R.  A.  461, 
45  Pac.  337;  Livingston  v.  Woods,  20  Mont. 
■91,  49  Pac.  437. 

An  officer  is  not  an  insurer,  but  he  may 
make  himself  so  when  he  enters  into  a  sol- 
<emn  obligation  by  contract. 

Boyden  v.  United  States,  13  Wall.  17,  20 
Jm  ed.  527. 

The  responsibility  of  absolute  safe  keep- 
ing, free  from  loss,  is  never  applied  or  en- 
forced, except  when  found  to  be  specifically 
•contracted  for. 

State  use  of  Overton  County  v.  Copeland, 
f>6  Tenn.  296,  31  L.  R.  A.  844,  34  S.  W. 
427 ;  State  v.  Qramm,  7  Wyo.  329,  40  L.  R, 
A.  690,  52  Pac.  533;  Va/n  Trees  v.  Territory, 
7  Okla.  353,  54  Pac.  495. 

An  officer  is  not  liable  for  private  funds 
lost  without  his  fault. 

People  ex  rel.  Nash  v.  Faulkner,  107  N. 
Y.  477,  14  N.  E.  415;  Fairchild  v.  Hedges, 
14  Wash.  117,  31  L.  R  A.  851,  44  Pac.  125; 
Wilson  V.  People  use  of  Pueblo  d  A.  Valley 
R.  Co.  19  Colo.  199,  22  L.  R.  A.  449,  34  Pac. 
944;  Dirks  v.  Juel,  59  Neb.  353,  80  N.  W. 
1045. 

Mr.  Jolm  O.  Williams  for  respondent 
Adams. 

Start,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  material  facts  of  this  case  necessary 
to  be  here  stated  are  these:  John  Owens, 
hereafter  designated  as  the  "defendant," 
was  clerk  of  the  district  court  of  the  county 
of  St.  Louis  for  four  years;  his  term  ending 
January  2,  1899.  Upon  assuming  the  du- 
ties of  the  office,  he  gave  a  bond  as  principal, 
with  his  codefendants  as  sureties,  conditioned 
for  the  faithful  discharge  of  his  official  du- 
ties. There  was  paid  to  him  by  his  prede- 
cessor $2,789.75,  which  had  been  paid  to  the 
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clerk  of  the  court  in  certain  pending  con- 
demnation proceedings,  pursuant  to  the 
provisions  of  Gen.  Stat.  1894,  §  2649.  He 
accepted  the  money  in  his  official  capacity, 
and  deposited  it  in  the  Marine  National 
Bank  of  Buluth,  in  his  name  as  clerk  of 
such  court.  He  never  obtained  any  order 
of  the  court  designating  the  bank  as  a  de- 
pository of  such  money,  nor  was  any  such 
order  ever  made.  Subsequent  to  the  mak- 
ing of  this  deposit,  and  before  the  court  or- 
dered its  payment  to  the  party  entitled  to 
it,  the  bank  became  insolvent,  and  went  into 
the  hands  of  a  receiver  in  November,  1896. 
The  receiver  paid  to  the  defendant  65^  per 
cent  of  the  sum  so  deposited.  The  amount 
so  paid  he  turned  over  to  his  successor  in 
office,  and  no  more.  Such  proceedings  were 
thereafter  had  in  the  condemnation  proceed- 
ings that  on  February  27,  1900,  the  court 
ordered  $2,000  of  the  sum  originally  paid 
to  the  defendant  to  be  paid  to  the  plaintiff; 
but  the  then  clerk,  having  received  only  $1,- 
310  from  the  defendant,  paid  over  only  that 
amount,  leaving  $690  unpaid.  This  balance 
the  plaintiff  duly  demanded  of  the  defend- 
ant, who  refused  to  pay  it.  Thereupon  this 
action,  by  leave  of  the  court,  was  brought 
upon  the  defendant's  official  bond,  to  recover 
the  balance  of  the  fund  which  was  lost  by 
the  failure  of  the  bank.  At  the  time  the 
deposit  was  made  the  bank  was  solvent,  and 
in  making  it,  and  permitting  it  to  remain 
therein,  tne  defendant  acted  in  good  faith, 
and  with  reasonable  care  and  diligence.  The 
trial  court,  as  a  conclusion  of  law  from 
these  facts,  directed  judgment  for  the  de- 
fendants upon  the  merits.  The  plaintiff  ap- 
pealed from  an  order  denying  its  motion  for 
a  new  trial. 

The  sole  (question  presented  by  the  record 
for  our  decision  is  whether  a  clerk  of  the 
district  court  of  this  state,  and  the  sureties 
upon  his  official  bond,  are  liable  for  money, 
whether  belon^ng  to  the  public  or  to  indi- 
viduals, deposited  with  him  in  his  official 
capacity,  when  it  is  lost  without  fault  or 
negligence  on  his  part.  Or,  in  other  words, 
is  a  clerk  of  the  court  absolutely  liable  for 
funds  deposited  with  him  in  his  official  ca- 
pacity? The  liability  of  public  officers  at 
common  law  for  funds  deposited  with  them 
was  substantially  that  of  a  bailee  for  hire, 
and  they  were  not  liable  for  the  loss  of  such 
funds  if  it  occurred  without  their  fault. 
This,  however,  is  not  the  measure  of  the  lia- 
bility of  such  officers  and  the  sureties  on 
their  official  bonds  in  this  state.  The  ques- 
tion of  the  liabilitv  of  public  officers  for 
funds  deposited  with  them  in  their  official 
capacity  is  one  of  first  importance.  The 
decisions  of  the  courts  of  the  country  are 
not  uniform  upon  the  question.  A  majority 
of  the  courts  which  have  passed  upon  the 
question  hold,  upon  grounds  of  public  policy, 
and  upon  a  consideration  of  the  provisions 
of  the  statute  and  the  conditions  of  the  offi- 
cial bond  in  each  particular  case,  to  the  doc- 
trine of  the  absolute  liability  of  such  offi- 
cers for  the  loss  of  public  money  received  by 
them  in  their  official  capacity.  Other  able 
courts,  however,  have  followed  the  common- 
law  rule.    We  find  it  unnecessary  to  enter 
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upon  any  general  discussion  of  the  question, 
for  this  court  thirty  years  ago  adopted  the 
rule  of  absolute  liability,  and  has  ever  since 
enforced  it.  The  only  doubtful  questions  in 
this  case  are  whether,  in  view  of  the  provi- 
sions of  the  statutes  relating  to  the  duties 
of  the  clerk  of  the  district  courts  the  rule 
applies  to  such  officer,  and,  further,  if  so, 
whether  it  extends  to  privsite  funds  depos- 
ited with  him  in  le^l  proceedings. 

1.  The  first  question  is  to  be  answered  by 
a  review  of  the  decisions  of  this  court  upon 
the  subject  and  the  reasons  therefor.  The 
first  case  on  this  subject  was  Hennepin 
Cmmiy  v.  Jones,  18  Minn.  109,  Gil.  182. 
It  was  an  action  upon  a  county  treasurer's 
official  bond,  conditioned  that  *'he  shall 
.  .  .  safely  keep  and  faithfully  pay  over 
according  to  law  all  moneys  which  come 
into  his  hands,"  which  were  the  conditions 
proWded  for  by  statute.  The  defense  was 
that  the  funds  which  the  treasurer  failed  to 
pay  over  were  stolen  from  the  county  safe 
without  any  fault  on  his  part ;  but  the  court 
held  this  to  be  no  defense,  for  the  reason 
that  the  treasurer,  bv  reason  of  the  condi- 
tions of  his  bond  and  the  provisions  of  the 
statute,  was  absolutely  liable  for  all  public 
money  deposited  with  him.  The  court,  how- 
ever, discussed  generally  the  question  of  the 
liability  of  public  officers  for  money  depos- 
ited with  them  in  their  official  capacity,  as 
aifected  by  considerations  of  public  policy, 
and  by  implication,  at  least,  approved  the 
doctrine  of  the  absolute  liability  of  public 
officers  for  public  funds,  based  upon  consid- 
erations of  public  policy,  as  laid  down  in 
the  case  of  United  States*  v.  Preaoott,  3 
How.  678,  11  L.  ed.  734.  The  next  case  was 
McLeod  County  v.  Oilhert,  19  Minn.  214, 
Gil.  176,  which  was  an  action,  not  upon  an 
official  bond,  but  one  to  recover  from  the 
county  treasurer  certain  taxes  which  he  had 
collected,  and  failed  to  pay  over  or  to  ac- 
count for.  The  defendant  admitted  the  re- 
ceint  of  the  money,  and  alleged  as  a  defense 
that  it  was  stolen  from  the  county  safe  with- 
out any  neglect  or  fault  on  his  part.  This 
plea  the  court,  following  the  Jones  Case, 
held  to  be  no  defense,  for  the  reason  that  the 
baYne  degree  of  responsibility  enforced  in  that 
case  rested  upon  a  county  treasurer,  inde- 
pendent and  outside  of  his  liability  upon  his 
official  bond.  The  statute  then  in  force 'was 
to  the  effect  that  the  treasurer  shall  pay 
over  all  moneys  received  by  him,  and  ac- 
count therefor  according  to  law.  The  court 
stated  that  it  had  not  referred  to  consider- 
ations of  public  policy,  as  affecting  the  re- 
sponsibility which  should  be  exacted  from 
public  officers  for  money  held  by  them  as 
such,  for  the  reason  that  it  was  unnecessary 
to  add  anything  to  what  was  said  on  the 
point  in  the  first  case.  The  third  case  was 
Redwood  County  v.  Tourer,  28  Minn.  46,  8 
N.  W.  907,  which  was  an  action  upon  the 
defendant's  official  bond  as  county  treas- 
urer, conditioned,  as  provided  by  the  stat- 
utes for  the  faithful  execution  of  the  duties 
of  his  office,  and  the  safe-keeping  and  pay- 
ing over  according  t6  law  of  all  moneys 
which  come  into  his  hands.  The  alleged 
brench  was  that  the  defendant  had  failed  to 
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pay  over  certain  money  belonging  to  the 
county.  The  answer  alleged  that  tiie  money 
was  received  on  a  day  named  too  late  to  be 
deposited  in  the  county  depository,  and 
was  placed  in  the  county  safe,  from  which 
it  was  stolen  without  any  fault  of  the  de- 
fendant. The  court  held  that  the  alleged 
facts  had  no  tendency  to  relieve  the  treas- 
urer rf rom  liability ;  citing  the  Jones  and 
Gilbert  cases,  without  comment.  Next  in 
order  was  Pine  Island  Bd.  of  Edu.  v.  Jeu:€ll, 
44  Minn.  427,  46  N.  W.  914,  which  was  an 
action  upon  the  official  bond  of  the  defend- 
ant, as  treasurer  of  an  independent  school 
district,  for  money  received  by  him,  but 
never  paid  out  by  him,  nor  delivered  to  his 
successor  in  office.  The  defense  was  that 
the  money  was  locked  in  an  iron  safe  in  his 
place  of  business,  from  which  it  was  stolen 
by  burglars  without  his  fault.  The  statute 
then  in  force  (Gen.  Stat.  1878,  chap.  36,  § 
10^)  relating  to  the  bond  and  duties  of  such 
treasurer  required  him  to  execute  a  bond 
"conditioned  f6r  the  faithful  discharge  of 
his  duties  as  treasurer."  It  also  declared 
that  the  treasurer  should  receive  and  pay 
out  upon  the  order  of  the  board  all  moneys 
belonging  to  the  district,  and  pay  to  his  suc- 
cessor in  office,  upon  demand,  all  money  in 
his  hands  belonging  to  the  district.  His 
bond,  in  addition  to  the  condition  required 
by  the  statute,  also  provided  that  he  ^'shall, 
at  the  expiration  of  his  term  of  office,  pay 
over  to  his  successor  in  office  all  money:( 
remaining  in  his  hands  as  treasurer."  The 
court  held  that  the  fact  that  the  money  was 
stolen  from  the  defendant  without  his  fault 
was  not  a  defense  to  the  action.  The  opin- 
ion, by  Mr.  Justice  Dickinson,  is  an  able 
one,  and  fully  discusses  the  question  upon 
principle  and  authority,  and  cites,  not  only 
the  decisions  of  this  courts  but  the  leading 
cases  in  other  jurisdictions.  The  conclu- 
sion reached  was  that  "where  the  statute  in 
direct  terms,  or  from  its  general  tenor,  im- 
poses the  duty  to  pay  over  public  moneys 
received  and  held  as  such,  and  no  condition 
limiting  that  obligation  is  discoverable  in 
the  statute,  the  obligation  thus  imposed 
upon  and  assumed  by  the  officer  will  be 
deemed  to  be  absolute,  and  the  plea  that 
the  money  has  been  stolen  or  lost  without 
his  fault  does  not  constitute  a  defense  to  an 
action  for  its  recovery."  This  conclusion 
was  rested,  not  only  upon  the  terms  of  the 
statute  and  the  conditions  of  the  bond,  but 
upon  familiar  considerations  of  public  pol- 
icy. The  last  case  was  State  v.  Bohleter, 
83  Minn.  479,  86  N.  W.  461,  which  was  an 
action  on  the  defendant's  bond  as  state 
treasurer  for  money  received  in  his  official 
capacity,  and  not  paid  to  his  successor,  be- 
cause it  had  been  lost  by  the  failure  of  cer- 
tain state  depositories  in  which  it  was  de- 
posited. His  bond  was  conditioned  for  the 
faithful  discharge  of  the  duties  of  his  of- 
fice, and  the  statute  imposed  upon  him  the 
duty  of  safely  keeping  the  public  money, 
and  paying  it  out  as  directed  by  law.  This 
court,  approving  United  States  v.  Preseott, 
3  How.  578,  11  L.  ed.  734,  expressly  recog- 
nized and  enforced  the  rule  of  the  absolute 
liability  of  public  officers  for  money  in  their 
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hands  as  such,  for  the  reason  that  the  stat- 
ute (Gen.  Stat.  1804,  §  344,  subd.  2)  pro- 
viding for  state  depositaries  expressed  the 
purpose  not  to  impair  such  liability.  The 
•conclusion  which  we  draw  from  this  review 
of  our  own  decisions  is  this:  It  is  the  set- 
tled law  of  this  state  that,  where  a  statute, 
either  in  direct  terms,  or  from  its  general 
tenor,  imposes  the  duty  upon  a  public  offi- 
cer to  pay  over  moneys  received  and  held  by 
him  in  his  official  capacity,  the  obligation 
thus  imposed  is  an  absolute  one,  unless  it 
is  limited  by  the  statute  imposing  the  duty, 
or  the  conditions  of  his  official  bond. 

This  brings  us  to  the  question  whether 
the  rule  applies  to  a  clerk  of  the  district 
court.  Counsel  for  the  defendant  concedes 
that  it  was  his  official  duty  as  clerk  to  re- 
ceive the  money  in  <juestion,  and  turn  it 
over  to  his  successor,  if  it  had  not  been  lost 
without  his  fault.  But  it  is  insisted  that, 
to  make  him  an  insurer  of  the  fund,  he 
must  have  contracted  to  be  one,  in  effect,  in 
his  bond,  or  the  statute  under  which  the 
bond  was  given  must  have  so  provided,  and 
that  neither  his  bond  nor  the  statute  im- 
poses upon  him  the  liability  of  an  insurer 
of  the  fund.  The  statutory  condition  of  the 
bond  of  a  clerk  of  the  district  court  is  pre- 
cisely the  same  as  in  the  bond  of  the  state 
treasurer  and  that  of  the  treasurer  of  an 
independent  school  district.  The  statutory 
coBdition  in  each  case  is  that  the  officer 
"shall  faithfully  discharge  his  official  du- 
ties." This  does  not  imply  any  limitation 
of  the  liability  imposed  by  law  upon  such 
treasurer  or  clerk  for  a  failure  to  discharge 
any  of  his  official  duties.  The  question, 
then,  is  narrow^ed  to  the  inquiry  whether 
the  statute  relating  to  the  duties  of  clerks 
of  the  district  court,  either  in  direct  terms 
or  from  its  general  tenor,  imposes  upon 
them  the  duty  to  pay  over  money  received 
by  them  in  their  official  capacity.  The  stat- 
utory provisions  as  to  the  duties  of  such 
clerks  touching  the  care  and  payment  of 
money  deposited  with  them  are  meager. 
We  have  no  statute  which  specifically  re- 
quires him  to  pay  over  such  money  on  the 
order  of  the  court,  or,  if  no  such  order  is 
made  during  his  termj  then  to  his  successor 
in  office.  The  clerk  of  the  district  court, 
however,  unless  a  court  depositary  has  been 
appointed,  is,  by  the  settled  practice  of  the 
court,  recognized  by  the  statute  as  the  offi- 
cial custodian  of  all  moneys,  whether  public 
or  private,  paid  into  court,  and  bound  to 
safely  keep  them,  and  pay  tiiem  out  on  the 
order  of  the  court,  or  deliver  them  to  his 
successor.  It  is  provided  by  (Jen.  Stat. 
1894,  §  856,  that  "every  clerk  of  the  dis- 
trict court,  before  entering  on  the  duties  of 
his  office,  shall  execute  a  bond  to  the  board 
of  county  commissioners,  with  two  or  more 
sureties,  approved  by  said  board,  in  the 
penal  sum  of  $1,000,  conditioned  for  the 
faithful  discharge  of  his  official  duties,  and 
take  and  subscribe  the  oath  required  by 
law;  which  oath  and  bond  shall  be  filed  and 
recorded  in  the  office  of  the  register  of 
deeds:  provided,  that  the  judge  of  the  dis- 
trict court  in  any  county  may  order  all 
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moneys,  paid  into  court  to  abide  the  result 
of  any  legal  proceedings,  to  be  deposited, 
until  'thp  further  order  of  said  court,  in 
some  duly  incorporated  bank  or  banks,  to 
be  designated  by  the  court  as  such  deposi- 
tory; or  said  judge,  on  application  of  any 
person  or  corporation  paying  such  money 
into  court,  may  re<}uire  said  clerk  to  give  an 
additional  bond,  with  like  effect  as  the  bond 
provided  for  in  this  section,  in  such  amount 
as  said  judge  shall  deem  sufficient.  That 
the  clerk  of  said  district  court  shall  be  enti- 
tled to  receive  a  commission  of  1  per  cent 
on  every  dollar  for  receiving  and  paying 
over  money  which ,  may  be  deposited  with 
him,  to  wit:  one  half  of  such  commission 
for  receiving,  and  the  other  half  for  paying, 
the  same.  Said  per  cent  to  be  paid  by  the 
party  depositing  the  money."  Gen.  Stat. 
1894",  §§  2649,  2(550,  provide  that  in  condem- 
nation proceedings  the  railroad  company,  if 
in  doubt  as  to  the  party  entitled  to  the  dam- 
ages, or  any  portion  thereof,  awarded  for 
land  taken  for  its  railway,  may,  upon  fil- 
ing an  affidavit  to  that  effect  with  the  clerk 
of  the  court  in  which  the  proceedings  are 
pending,  pay  the  amount  thereof  into  court, 
and  be  released  from  further  liability  in  the 
premises.  And  when  the  court  finally  de- 
termines to  whom  the  fund  belongs,  it  must 
be  paid  upon  its  order  to  them.  Again,  in 
actions  for  partition  of  real  estate,  if  a  sale 
is  ordered  of  the  premises,  and  there  is' any 
question  as  to  whom  any  portion  of  the  pro- 
ceeds thereof  belongs,  the  clerk  of  the  court 
must  receive,  hold,  and  invest,  subject  to 
the  order  of  the  court,  such  portion  for  the 
use  and  benefit  of  the  parties  entitled  there- 
to. Gen.  Stat.  1894,  §  5809.  So,  also,  in 
an  action  where  there  are  adverse  claim- 
ants to  money  which  the  plaintiff  seeks  to 
recover  from  the  defendant,  he  may  pay  the 
amount  thereof  to  the  clerk  of  the  court. 
Laws  1895,  chap.  329.  A  surety  on  a  for- 
feited recognizance  may  pay  the  amount 
thereof  to  the  clerk  of  the  court,  and  be 
discharged  from  further  liability.  Gen. 
Stat.  1894,  §  7158.  And  money  accepted  by 
a  magistrate  in  lieu  of  a  recognizance, 
where  the  defendant  is  held  to  bail  to  await 
thd  action  of  the  grand  jury,  must,  it  would 
seem,  be  delivered  to  the  clerk  of  the  dis- 
trict court,  as  a  substitute  for  a  recogni- 
zance. Gen.  Stat.  1894,  §§  7149,  7156.  It 
is  clear  from  the  general  tenor  of  these 
statutes  that  they  impose  upon  the  clerk  of 
the  district  court  the  duty  of  receiving, 
keeping,  and  paying  over  on  the  order  of 
the  court,  or  to  his  successor  in  office,  all 
money  paid  into  court  or  to  him.  We  there- 
fore hold  that  the  rule  of  absolute  liability 
of  public  officers  and  the  sureties  on  their 
official  bonds  for  moneys  received  by  them 
in  their  official  capacity,  as  declared  and  en- 
forced in  this  court  in  actions  against  state, 
county,  and  school-district  treasurers,  re- 
spectively, applies  to  clerks  of  the  district 
court  and  the  sureties  on  their  official 
bonds. 

2.  Does  this  rule  extend  to  private  funds; 
that  is,  funds  received  by  a  public  officer 
by  virtue  of  his  officcj  which  are  ultimately 
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to  be  paid  by  him  to  private  parties  ?  It  is 
urced  by  counsel  for  one  of  tne  sureties  in 
this  case  that  the  rule  is  limited  to* strictly 
public  funds,  and  that,  in  any  event,  the  lia- 
bility of  the  officer  in  this  case  is  only  that 
of  a  bailee  for  hire.  The  cases  of  People 
ex  rel.  Kaah  v.  Fcwlkner,  107  N.  Y.  477,  14 
N.  E.  415;  Wilson  v.  People  use  of  Puehlo 
d  A.  Valley  R.  Co,  19  Colo.  199,  22  L.  R.  A. 
449,  34  Pac.  944,  and  Fairchild  v.  Hedges, 
14  Wash.  117,  31  L.  R.  A.  861,  44  Pac.  125, 
tend  to  support  this  contention.  But,  on 
the  other  hand,  the  cases  of  Morgan  v.  Long, 
29  Iowa,  434;  Wright  v.  Harris,  31  Iowa, 
272,  Havens  v.  Lathene,  75  N.  C.  505,  and 
State  use  of  Judge  v.  Oatzweiler,  49  Mo. 
17,  8  Am.  Rep.  119,  do  not  recognize  the 
distinction  claimed.  The  cases  in  this  court 
which  we  have  cited  do  not  suggest  any  dis- 
tinction between  public  and  private  funds. 
This  is  not  specially  significant,  for  the 
subject-matter  of  each  of  those  cases  was 
public  money.  Upon  principle,  we  are  un- 
able to  make  any  distinction  between  public 
and  private  funds  in  the  hands  of  a  public 
ofticor,  as  to  his  liability  therefor.  In  both 
cases  the  funds  are  paid  to  the  officer  in 
obedience  to  the  mandate  of  the  statute, 
which  makes  no  distinction  between  them, 
and  imposes  the  same  duty  as  to  each.  The 
same  bond  secures  both  in  the  same  terms. 
Can  it  be  true  that  a  county  can  recover 
on  such  a  bond  the  amount  of  a  forfeited 
recognizance  lost  by  the  clerk  without  his 
fault,  but  that  money  received  by  him  in 
his  official  capacity  for  a  private  party,  and 
so  lost,  cannot  be  recovered  bv  an  action 
on  the  same  bond?  It  is  not  the  character 
of  the  fund,  but  the  statute  and  considera- 
tions of  public  policy,  which  impose  the  lia- 
bility upon  the  officer.  The  same  consid- 
erations of  public  policy  which  require  that 
public  officers  who  receive  public  money  bo 
held  to  a  strict  measure  of  responsibility 
therefor  apply  just  as  forcibly  to  private 
funds  officially  received  by  them,  for  private 
property  is  just  as  sacred  as  public  prop- 
erty. This  is  especially  true  of  money  paid 
to  the  clerk  of  the  district  court,  as  in  this 
case,  in  condemnation  proceedings.  The 
money  in  such  a  case  is  not  deposited  by 
its  OAvner.  He  is  not  consulted  in  the  prem- 
ises. On  the  contrary,  his  land  is  taken 
for  a  public  purpose  without  his  consent, 
and  the  money,  which  is  a  substitute  there- 
for, is  placed  in  tlie  official  custody  of  the 
clerk,  to  be  paid  to  the  owner  whenever  (it 
may  be  after  years  of  litigation)  the  court 
decides  that  he  is  entitled  to  it.  Surely  a 
wise  public  policy  demands  in  such  a  case, 
if  it  does  in  any  case,  that  the  official  cus- 
todian of  the  money  should  be  held  to  a 
strict  measure  of  responsibility  therefor. 
We  hold,  therefore,  that  a  public  officer  is 
liable  for  the  loss  of  private  funds  received 
and  held  by  him  in  his  official  capacity 
whenever  he  would  be  liable  for  the  loss  of 
public  funds  under  the  same  circumstances, 
for  in  respect  to  his  liability  for  the  loss  of 
money  in  his  official  custody  there  is  no  dis- 
tinction between  public  and  private  funds. 
It  follows  that  the  order  herein  appealed 
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from  must  he  reversed,  and  the  case  re- 
manded,  with  directions  to  the  District 
Court  to  amend  its  conclusions  of  law  to  the 
effect  that  the  plaintiff  is  entitled  to  recover 
from  the  defendants  the  amount  claimed  in 
its  complaint,  and  cause  judgment  to  be  en- 
tered accordingly.     So  ordered. 

I«ewis,  J.,  dissenting: 

The  decision  of  the  majority  is  based  upon 
the  following  principle:  Where  a  statute 
either  in  direct  terms  or  from  its  general 
tenor,  imposes  the  duty  upon  a  public  offi- 
cer to  pay  over  moneys  received  and  held 
by  him  in  his  official  capacity,  the  obliga- 
tion thus  imposed  is  an  absolute  one,  un- 
less it  is  limited  in  the  statute  imposing- 
the  duty,  or  the  conditions  of  his  official 
bond.  This  proposition  is  taken  from  the 
opinion  in  Pine  Island  Bd.  of  Edu.  v.  Jewell^ 
44  Minn.  427,  46  N.  W.  914,  with  the  addi- 
tion of  the  words  "or  the  conditions  of  his 
official  bond."  As  I  understand  the  deci- 
sion in  the  Jewell  Case,  the  court  had  no 
intention  of  extending  the  liability  of  the 
officer  and  his  sureties,  unless  the  statu- 
tory provisions  expressed  obligations  greater 
than  those  imposed  by  the  common-law 
rule.  This  is  evident  from  the  authorities 
upon  which  the  decision  was  based.  The 
leading  case  was  United  States  v.  Prescott^ 
3  How.  678,  11  L.  ed.  734,  where  the  officer 
was  the  receiver  of  public  moneys,  and  the 
condition  of  his  bond  was  to  well,  truly, 
and  faithfully  keep  safely  the  moneys  placed 
in  his  hands.  The  court  held  that  by  the 
use  of  this  language  the  officer  had  entered 
into  an  absolute  contract  to  safely  keep  the 
moneys,  and  that  considerations  of  public 
policy  required  the  langua^  used  to  be 
strictly  construed  against  him,  because  he 
had  voluntarily  assumed  the  responsibility. 
This  construction  was  followed  in  United 
States  v.  Dashiel,  4  Wall.  182,  18  L.  ed.  319^ 
and  Boyden  v.  United  States,  13  Wall.  17, 
20  L.  ed.  527.  In  Hancock  v.  Baeeard, 
12  Cush.  112,  59  Am.  Dec.  171,  the 
conditions  of  the  bond  were  to  faith- 
fully collect,  account  for,  and  pay  over,  to 
which  the  reasoning  of  the  Prescott  Case 
was  applied.  Of  the  other  cases  cited,  it 
may  be  said  that  in  each  instance  either  the 
statute  or  the  bond  specifically  provided 
that  the  officer  was  bound  to  account  for 
and  pay  over  the  moneys,  upon  proper  war- 
rants, or  to  his  successor  in  office;  and  the 
courts,  in  applying  the  doctrine  of  the  Pres- 
cott Case,  expressly  put  it  upon  the  ground 
that  the  common-law  rule  was  abrogated  by 
the  terms  of  the  statute,  and  that  the  officer 
had  voluntarily  accepted  the  conditions  thus 
defined.  The  Minnesota  cases  cited  in  sup- 
port of  the  decision  in  the  Jewell  Case  were 
to  the  same  effect.  In  Hennepin  County  v. 
Jones,  18  Minn.  199,  Gil.  182,  the  statute 
and  the  bond  both  required  the  treasurer, 
during  his  term  of  office,  to  "safely  keep'' 
and  faithfully  "pay  over,"  according  to  law, 
all  moneys  which  came  into  his  hands.  In 
the  language  of  Justice  Berry,  the  rule  is^ 
thus  stated:  "The  very  words  used  in 
bonds  of  this  kind,  viz.,  that  the  obligor 
shall  'safely  keep'  the  moneys,  seem  to  carry 
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the  idea  that  the  money  is  not  his  property, 
but  the   property   of  the  body  politic,  for 
which  it  is  required  to  be  safely  kept.     But 
the  fact  that  the  moneys  received  in  this 
case  belong  to  the  county  in  no  way  lessens 
the  degree   of   responsibility  of   defendant, 
Jones;  nor  has  such  fact  any  tendency  to 
show  that  his  obligation  is  not  absolute,  to 
safely   keep   the   moneys    coming   into    his 
hands.'*    This  case  is  followed  and  approved 
in  McLeod  County  v.  Gilbert,  19  Minn.  214, 
Gil.    176,  and   Redwood   County   v.    Tower, 
28  Minn.  45,  8  N.  W.  907,  where  the  stotu- 
tory   provisions    were   to    the   same   effect. 
The    statute    under    consideration    in    the 
Jetccll  Case  required  the  treasurer  to  exe- 
cute a  bond  conditioned  for  the  faithful  dis- 
charge of   his   duty  as  treasurer,   and  de- 
dar^  that  he  should  receive,  and,  upon  or- 
der of  the  board,  pay  out,  all  moneys  be- 
longing to  the  district,  and  to  pay  over  to 
his  successor   in   office,    upon   demand,   all 
moneys  in  his  possession  belonging  to  the 
district;  and  the  bond  followed  the  statute. 
It  therefore   becomes   evident   that  in   the 
Jewell  Case  the  court  did. not  intend  to  ab- 
rogate the  common  law  where  the  statute 
did  no  more  than  to  re-enact  it.     In  the 
present  case  the  duties  imposed  upon  the 
clerk  of  court  with  reference  to  funds  com- 
ing into  his  hands  are  no  other  or  greater 
than  those  imposed  by  the  common  law,  and 
the  mere  fact  that  an  inference  arises  by 
the  general  tenor  of  the  statute  that  he  is 
to  pay  over  such  moneys  to  the  proper  par- 
ties does  not  change  that  rule.     I  have  found 
no  case,  nor  has  one  been  presented,  where 
the  strict  rule  of  absolute  liability  has  been 
applied  under  a  statute  similar  to  the  one 
now  involved.     In  every  instance  the  lan- 
guage corresponded  to  that  already  referred 
to  in  the  cases  above  reviewed.    The  courts 
have  given  different  reasons  for  coming  to 
the  same  conclusions,  and,  as  in  New  York, 
have    distinguished    between    private    and 
public  funds;    but  nowhere,  by  any  court, 
has  the  common-law  rule  been   abrogated, 
in  the  absence  of  express  provisions  either 
in  the  statute  or  bond.     In  order  to  hold  the 
officer  under  consideration  absolutely  liable, 
such  obligation  must  rest  upon  one  of  two 
grounds :     Either  because  the  statutory  pro- 
visions referred  to  abrogated  the  common- 
law   rule,    or    that    the    common-law    rule 
should  be  abrogated,  regardless  of  the  stat- 
ute, upon   considerations   of   public  policy. 
I  do  not  believe  the  language  of  our  statute 
either   directly    or    impliedly    extends    the 
common-law   test   of   liability.    And   I   am 
not  prepared  to  fasten  upon  this  class  of  of- 
ficers the  strict  rule  applied  by  the  decision. 
That  degree  of  responsibility  is  manifestly 
unreasonable  and  unjust  when  applied  to  of- 
ficers whose  possession  of  funds  is  merely 
incidental    to    their    official    duties,    and, 
whether  it  shall  be  so  applied,  the  legisla- 
ture, not  the   courts   should    determine.    I 
therefore  dissent. 
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Minnie  BENEDICT,  Admrx.  of  George  Ben- 
edict, Deceased,  Appt,, 

V. 

MlNNEAPOIilS  &  ST.  LOUIS  RAILROAD 
COMPANY,  Reapt. 
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•1.  IVliile  it  is  tlte  abMolnie  datx  of  a 
rall^ray  earrier  of  paMaemsera  to  pro- 
Tide  a  aafe  and   secure   place   for  its 

patrons  to  ride  within  Its  cars,  when  such 
duty  is  performed  the  passenger  has  no  right 
to  voluntarily  extend  his  person  beyond  the 
line  of  a  moving  car,  or  ride  upon  its  plat- 
form ;  and  if  he  does  so,  and  injury  follows,, 
no  recovery  can  be  had  therefor. 

2.  IVliere  a  carrier  of  paaaenvera  by 
■team  permlta  ita  cara  to  be  over-^ 
crowded,  and  requires  lis  passengers  to> 
ride  on  the  platforms,  it  cannot  excuse  Itself 
for  injuries  from  such  cause;  bat  if  a  pas- 
senger, while  riding  on  the  platform,  neg- 
ligently extends  his  person  beyond  the  car 
line  from  curiosity,  his  act  in  that  respect 
must  be  regarded  as  negligent. 

8.  A  yoatb  aixteen  yeara  of  affc 
traTclinir  alone,  cannot  be  held,  merely 
on  account  of  his  immature  years,  to  have 
been  Incapable  in  law  of  exercising  sufficient 
discretion  and  judgment  to  avoid  incurring; 
the  risk  of  a  voluntary  exposure  of  his  per- 
son beyond  the  sides  of  a  moving  train. 

4.  In  the  reylevv  of  a  coutplaint  npon 
seneral  demnrrer, — Held,  that  certain 
facts  and  conditions  set  forth  therein  do  not 
excuse  the  conduct  of  an  injured  party,  or 
absolve  him  from  contributory  negligence.  In 
protruding  his  head  beyond  the  sides  of  a. 
moving  train  on  which  he  was  a  passenger. 

(May  16,  1002.) 

APPEAL  hy  plaintiff  from  an  order  of  the< 
District  Court  for  Hennepin  County  sus- 
taining a  demurrer  to  a  complaint  filed  to* 
recover  damages  for  the  alleged  negligent 
killing  of   plaintiff's  intestate.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Thomaa  Canty  for  appellant. 

Mr.  Albert  E.  Clarke,  for  respondent: 

It  is  negligence  per  se  for  a  passenger 
upon  a  railroad  train  to  unnecessarily  ex- 
pose his  person,  or  any  part  thereof,  beyond 
the  exterior  line  of  a  moving  car;  and  the- 
question  whether  he  was  negligent  in  so  do- 
ing is  not  for  the  determination  of  the  jury^ 
but  is  a  question  of  law  for  the  court. 

•Headnotes  by  Lovblt,  J. 


NoTK. — For  other  cases  in  this  series  as  to- 
negligence  of  passenger  in  standing  on  plat- 
form of  railroad  car,  see  Mitchell  v.  Southern 
P.  R.  Co.  (Cal.)  11  L.  R.  A.  130,  and  note; 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Moneyhun 
(Ind.)  34  L.  R.  A.  141 ;  Watklns  v.  Birmingham 
R.  &  Electric  Co.  (Ala.)  43  L.  R.  A.  207 :  and 
Graham  v.  McNeill  (Wash.)  43  L.  R.  A.  300. 

As  to  passenger's  negligent  exposure  of  per- 
son at  car  window,  see  Richmond  &  D.  R.  Co. 
V.  Scott  (Va.)  16  L.  R.  A.  91,  and  note;  also^ 
Clark  V.  Louisville  &  N.  R.  Co.  (Ky.)  36  L.  B. 
A.  123. 

As  to  duty  of  carrier  permitting  cars  to  be- 
come overcrowded,  see  Lynn  v.  Southern  P.  Co^* 
(Cal.)  24  L.  R.  A.  710,  and  note. 
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Moore  t.  Edison  Electric  Illuminating  Co, 
43  La.  Ann.  702,  9  So.  433;  Todd  v.  Old 
Colony  d  F,  River  R.  Co.  3  Allen,  18,  80 
Am.  Dec.  49,  Affirmed  in  7  Allen,  207,  83 
Am.  Dec.  679;  Pittsburg  d  C,  R,  Co,  v.  Mo- 
Clurg,  66  Pa.  294;  Indianapolis  d  C.  R,  Co, 
V.  Rutherford,  29  Ind.  83,  92  Am.  Dec.  336; 
Pittsburg  d  C.  R,  Co,  v.  Andrews,  39  Md. 
342,  17  Am.  Rep.  668;  Richmond  d  D,  R. 
Co.  V.  Scott,  88  Va.  958,  16  L.  R.  A.  91,  14 
S.  E.  763;  Dun  v.  Seaboard  d  R,  R,  Co,  78 
Va.  645,  49  Am.  Rep.  388;  Favre  v.  Louis- 
ville d  N,  R,  Co,  91  Ky.  541,  16  S.  W.  370; 
Louisville  d  N,  R,  Co,  v.  Sickings,  5  Bush, 
1,  96  Am.  Dec.  320;  Georgia  P,  R,  Co,  v. 
Underwood,  90  Ala.  49,  8  So.  116;  Carrico 
V.  West  Virginia  C,  d  P.  R,  Co,  35  W.  Va. 
389,  14  S.  K.  12;  Clarke  v.  Louisville  d  N. 
R.  Co.  101  Ky.  34,  36  L.  R.  A.  123,  39  S.  W. 
S40;  Beach,  Contrib.  Neg.  2d  ed.  §  155; 
Shelton  v.  Louisville  d  N,  R,  Co.  19  Ky.  L. 
Rep.  216,  39  S.  W.  842. 

It  has  repeatedly  been  held  negligent  to 
ride  upon  the  platform  without  necessity. 

Worthington  v.  Central  Vermont  R.  Co, 
«4  Vt.  107,  15  L.  R.  A.  326,  23  Atl.  690; 
Camden  d  A,  R.  Co,  v.  Hoosey,  12  W.  N. 
C.  1 ;  Chicago,  St.  P.  M.  d  0.  R.  Co.  v.  Myers, 
25  C.  C.  A.  486,  49  U.  S.  App.  279,  80  Fed. 
361. 

If  an  infant  is  more  than  fourteen  years 
old,  incapacity  must  be  affirmatively  shown. 
The  presumption  is,  an  infant  of  that  age 
is  fully  capable  of  exercising  due  care  for 
his  personal  safety,  and  the  question,  in 
such  case,  is  one  of  law,  for  the  court. 

Patterson,  Railway  Accident  Law,  p.  70. 
I  73;  Nagle  v.  Allegheny  Valley  R,  Co.  88 
Pa.  39,  32  Am.  Rep.  413;  Twist  v.  Winona 
4d  St.  P.  R.  Co.  39  Minn.  164,  39  N.  W.  402; 
Masser  v.  Chicago,  R.  I.  d  P.  R.  Co.  68  Iowa, 
602,  27  N.  W.  770;  Tucker  v.  New  York  C. 
d  H.  R.  R.  Co.  124  N.  Y.  308,  26  N.  E.  916; 
Solomon  v.  Central  Park,  N.  d  E.  River  R. 
•Co.  1  Sweeny,  298 ;  Ludwig  v.  Pillsbury,  35 
Minn.  256,  28  N,  W.  505. 

Admitting  that  plaintiff  had  the  right  to 
be  there,  that  would  not  excuse  his  act  in 
leaning  out. 

Scheiber  v.  Chicago,  St.  P.  M.  d  0.  R.  Co, 
4i\  Minn.  499,  63  N.  W.  1034. 

Iiovely,  J.,  delivered  the  opinion  of  the 
•court : 

Plaintiff,  as  administratrix,  s«eks  to  re- 
cover for  the  death  of  her  son,  occurring 
through  the  alleged  negligence  of  defendant, 
who  demurs  to  the  complaint  upon  the 
ground  that  it  does  not  state  a  cause  of  ac- 
tion. The  demurrer  was  sustained,  from 
which  order  plaintiff  appeals. 

The  essential  facts  in  the  coihplaint  are  as 
follows:  During  the  summer  season  of  1901 
defendant  operated  trains  between  Minneap- 
olis and  points  on  Lake  Minnetonka.  Defend- 
ant's passenger  station  is  near  the  center  of 
the  city,  and  its  tracks  extend  4  miles  west- 
erly therefrom  within  the  corporate  limits. 
Two  fifths  of  a  mile  west  of  the  depot  its  rail- 
rpad  passes  under  a  bridge  on  Lyndale  ave- 
nue. It  is  claimed  that  the  defendant  negli- 
gently maintains  ita  tracks  so  close  to  the 
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iron  posts  which  support  this  bridge  that  the 
sides  of  its  cars  pasa  within  10  inches  of 
the  same.  At  this  time  defendant  wa«  run- 
ning suburban  trains,  and  transporting  pas- 
sengers thereon  between  the  city  and  Lake 
Minnetonka  in  each  direction,  not  only  for 
ordinary  purposes,  but  upon  the  occasion  of 
picnics  and  excursions,  when  the  cars  would 
be  greatly  "overcrowded,  so  that  their  doors 
and  windows  had  to  be  open,  and  passengers 
were  required  to  ride  upon  the  platforms 
and  steps  at  the  end  of  the  cars."  That  the 
yards  of  defendant  for  a  mile  west  of  the 
depot  had  switches  and  side  tracks  adjacent 
to  its  main  tracks,  and  at  various  points 
within  this  distance  such  tracks  were  crossed 
by  street  bridges  overhead,  supported  by  iron 
posts  erected  in  the  yard  at  the  sides  of  the 
tracks.  That  these  bridges  resemble  each 
other,  and  look  alike  to  passengers.  That 
the  depot  is  east  of  and  very  close  to  one  of 
the  bridges,  so  that  when  the  trains  arrive 
they  must  stop  partly  under  it  for  passen- 
gers to  alight.  That  the  conductors  and 
brakemen  of  the  train  announce  the  stations 
as  the  trains  slow  up  and  stop  at  various 
points  under  the  bridges,  "when  the  passen- 
gers frequently  and  usually  lean  out  from 
the  platforms  of  the  cars,  and  look  ahead 
to  see  if  their  train  has  arrived  at  its  des- 
tination, which  is  their  usual  and  customary 
habit"  and  known  to  defendant.  On  the 
30th  of  June,  1901,  plaintiffs  intestate,  a 
minor,  of  the  age  of  sixteen  years,  was  a 
passenger  on  one  of  these  trains  coming  to 
the  city  from  Lake  Minnetonka*  That  this 
train  was  overcrowded  with  passengers  re- 
turning from  a  picnic.  That  it  was  exces- 
sively hot.  Tliat  the  car  was  greatly  over- 
crowded, and  many  drunken  and  disorderly 
persons  were  riding  thereon,  whereby  intes- 
tate was  compelled  to  stand  upon  the  plat- 
form of  his  car.  The  train  suddenly  slowed 
up  near  the  Lyndale  avenue  bridge,  when  he 
"with  the  consent  of  the  defendant,  and 
without  any  warning  of  the  danger"  (or 
knowledge  of  the  bridge),  "leaned  out  slight- 
ly, and  looked  ahead,  to  see  if  it  was  arriv- 
ing or  had  arrived  at  its  destination,  when 
his  head  immediately  came  into  collision 
with  one  of  the  iron  posts  referred  to,  and 
he  received  the  injuries  from  which  he  died." 
The  position  of  the  defendant  in  support  of 
the  order  of  the  trial  court  is  that  intes- 
tate, by  extending  his  head  beyond  the  line 
of  the  car  while  in  motion,  committed  an 
act  of  negligence,  which  was  the  proximate 
cause  of  his  injury,  and  therefore  precludes 
recovery  in  this  action. 

The  law  undoubtedly  enjoins  upon  the 
railway  carrier  of  passengers  extraordinary 
diligence.  This  rule  is  intended,  for  reasons 
of  public  policy,  to  secure  their  safe  car- 
riage, so  far  as  human  skill  and  foresight 
can  accomplish  that  result.  Smith  v.  St. 
Paul  City  R.  Co.  32  Minn.  1,  60  Am.  Rep. 
550,  18  N.  W.  827.  However,  railways  must 
construct  and  arrange  their  tracks  and 
yards  to  attain  practical  purposes  in  the  op- 
eration of  their  roads.  They  have  been  per- 
mitted, without  restraint  from  police  regula- 
tion, to  build  tracks  with  switches,  when 
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necessary,  in  close  proximity  to  each  other. 
This  course  is  unayoidable  in  city  yards, 
where  the  right  of  eminent  domain,  in  view 
of  public  as  well  as  private  interests,  has 
restricted  the  appropriation  of  land  for  rail- 
road uses.  A  common  incident  of  city 
yards  are  overhead  bridges,  with  posts  to 
sustain  them,  as  well  as  adjacent  tracks 
upon  which  trains  are  continually  passing  so 
near  to  each  other  that  a  slight  extension 
of  the  human  body  beyond  the  sides  of  a 
car  is  fraught  with  danger  to  life  and  limb. 
These  conditions  have  always  existed.  They 
are  customary,  and  to  a  large  extent  indis- 
pensable; hence  the  high  degree  of  duty  to 
patrons  exacted  of  carriers  of  passengers 
has  been  generally  regarded  as  fulfilled  with 
reference  to  outside  arrangements  at  such 
places  where  a  saf^  and  secure  place  has 
been  provided  within  its  cars  for  their  oc- 
cupation. Having  done  this,  the  carrier  is 
not  required,  in  maintaining  adjoining  struc- 
tures, to  guard  against  the  anticipate  care- 
lessness of  those  who  are  in  no  danger  so 
long  as  they  remain  in  the  place  of  safety 
•which  the  carrier  has  furnished.  The  cus- 
tomary methods  of  constructing  tracks, 
building  bridges,  and  running  trains  in  rail- 
road yards  renders  any  exposure  of  a  per- 
son beyond  the  car  line  imminently  haz- 
ardous; hence  there  must  arise  a  presump- 
tion in  behalf  of  the  carrier,  when  injury 
arises  from  such  exposure,  that  the  conduct 
of  its  business  in  this  respect  is  not  negli- 
gent, and  imposes  upon  tne  injured  party 
the  burden  of  showing  that  it  was  otherwise 
in  any  particular  case.  While,  as  a  general 
rule,  it  may  be  said  that  railroads  can  ar- 
range structures  adjoining  their  tracks  to 
accomplish  practical  ends,  even  though  the 
maintenance  of  the  same  are  dangerous  to 
those  who  are  themselves  reckless,  yet  it 
cannot  be  said  either  that  an  unnecessary 
or  useless  act  by  the  railroad  in  this  regard 
would  not  be  negligent  as  to  an  employee 
required  to  work  in  the  yards,  or  even  a 
passenger,  whose  person,  through  no  fault 
of  his  own,  as  by  extraneous  force,  impend- 
ing danger,  sudden  emergency,  or  other  una- 
voidable cause,  would  be  exposed  to. danger. 
Subject  to  the  qualifications  above  stated, 
the  courts  have  not  been  able  to  impose  upon 
railway  carriers  burdens  so  unreasonable 
that  they  could  not  be  fulfilled,  nor  have 
passengers  been  relieved  from  the  exercise 
of  restraint  from  the  curiosity  which 
prompts  them  to  expose  their  persons  to  the 
imminent  risk  of  collision  with  objects  out- 
side the  cars.  Car  windows  and  doors  are 
for  the  admission  of  light  and  air,  not  to  en- 
Able  passengers  to  pursue  a  course  which 
general  experience  declares  to  be  extremely 
hazardous.  The  proper  use  of  platforms  is 
to  afford  travelers  a  safe  and  convenient 
means  of  entrance  and  exit  to  and  from  the 
cars  when  not  in  motion.  But  it  follows, 
in  view  of  the  conditions  above  stated,  that 
the  voluntary  exposure  of  the  body  beyond 
the  sides  of  a  moving  train,  or  the  improper 
^e  of  the  platform  when  safety  is  assured 
within  the  car,  must  be  regarded  as  reckless, 
«nd  the  almost  inevitable  disaster  that  fol- 
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lows  remediless.  These  conclusions  ate  sup- 
ported by  the  great  weight  of  authority  in 
this  country.  Beach,  Contrib.  Neg.  2d  ed. 
§  165;  Todd  v.  Old  Colony  d  F,  River  R. 
Co,  3  Allen,  18,  80  Am.  Dec.  49,  7  Allen, 
207,  83  Am.  Dec.  679;  Pittsburg  d  C.  R.  Co. 
V.  McClurg,  56  Pa,  294;  Indianapolis  d  C. 
R,  Co.  V.  Rutherford,  29  Ind.  83,  92  Am. 
Dec.  336;  Favre  v.  Louisville  d  A'.  R.  Co, 
91  Ky.  541,  16  S.  W.  370;  Georgia  P,  R, 
Co,  V.  Undcricoody  90  Ala.  49,  8  So.  116; 
Moakler  v.  Willamette  Valley  R,  Co.  18  Or. 
189,  6  L.  R.  A.  666,  22  Pac.  948;  Carrioo  v. 
West  Virginia  C.  d  P.  R.  Co.  35  W.  Va. 
389,  14  S.  E.  12;  Richmond  d  D.  R.  Co.  v. 
Scott,  88  Va.  958,  16  L.  R.  A.  91,  14  S.  £. 
763;  Scheiber  v.  Chicago,  Bt.  P.  M.  d  O. 
R,  Co.  61  Minn.  499,  63  N.  W.  1034.  In  a 
large  measure  the  learned  counsel  for  ap- 
pellant concedes  the  rule  as  laid  down  in 
the  cases  cited.  We  quote  from  his  thorough 
and  exhaustive  brief  as  follows:  "I  concede 
that,  as  a  general  rule,  a  passenger  who 
stands  on  the  platform,  or  protrudes  his  head 
out  of  the  window  or  outside  of  the  outer 
line  of  the  car,  on  a  rapidly  moving  train 
or  an  ordinary  steam  railroad,  under  ordi- 
nary conditions  and  circumstances,  and  is 
thereby  injured,  is  guilty  of  contributoiy 
negligence  as  a  matter  of  law."  But  it  is 
urged  that  this  complaint  discloses  excep- 
tional circumstances,  which  takes  this  case 
out  of  the  general  rule.  These  exceptions 
are:  The  moderate  speed  of  the  train;  its 
frequent  stops ;  the  misleading  appearance  of 
the  overhead  bridses,  calculated  to  provoke 
inquiry;  the  knoiinedge  by  defendant  of  the 
habit  of  passengers  to  put  their  heads  out 
of  the  windows  of  the  cars  at  such  places; 
the  omission  to  give  warnings  forbidding 
this  custom;  the  overcrowded  condition  of 
the  cars,  with  the  incidental  necessity  of 
passengers  riding  on  platforms,  invited  and 
permitted  by  the  defendant;  as  well  as  the 
immature  age  of  the  deceased, — which  it  is 
claimed  relieve  intestate  from  the  imputa- 
tion of  recklessness.  We  are  unable  to  give 
force  to  the  view  that  the  speed  of  the  train 
is  of  significance,  for  it  was  moving  with 
sufficient  rapidity  to  make  the  exposure  of 
any  part  of  the  body  dangerous,  as  the  un- 
fortunate accident  in  this  case  demon- 
strates. The  misleading  appearance  of  the 
overhead  bridges  may  have  excited  curiosity, 
but  cannot  justify  a  dangerous  exposure, 
which  was  not  necessary,  particularly  as 
defendant  was  required  to  announce  the  sta- 
tions when  reached,  and  this  legal  duty  was 
admittedly  performed ;  hence  we  cannot  hold 
that  curiosity  alone  can  furnish  an  excuse 
for  negligent  self-exposure  in  such  cases. 
The  allegation  of  the  custom  of  passengers 
to  extend  their  heads  beyond  the  sides  of 
the  car  with  the  knowledge  and  consent  of 
defendant,  it  is  claimed,  required  warnings 
of  the  danger  incurred  thereby.  These  facts 
undoubtedly  charged  a  reckless  habit  of  the 
passengers  thus  exposing  themselves.  The 
general  rule,  as  conceded  by  plaintiff's  coun- 
sel, rests  upon  the  ground  that  such  conduct 
is  so  hazardous  within  the  range  of  common 
experience  that  all  travelers  must  and  should 
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have  knowledge  thereof,  and  that  dangers 
from  such  causes  are  so  well  known  and  an- 
ticipated that  specific  warning  ought  not  to 
be  required,  and  would  be  useless  if  given. 
These  considerations  have  all  been  carefully 
weighed  and  answered  in  the  evolution  of 
the  rule  forbidding  unnecessary  exposure  of 
their  persons  by  travelers  on  railways  in  the 
cases  cited  above,  and  have  not  been  consid- 
ered sufficient  to  modify  its  force,  so  as  to 
be  the  subject  of  innovation  in  this  respect. 
The  fact  that  the  train  on  which  intestate 
was  a  passenger  was  one  among  other  sub- 
urban trains,  and  that  such  trains  were  ha- 
bitually overcrowded  by  passengers  who 
were  permitted  and  required  to  ride  on  the 
platforms  with  the  knowledge  and  consent 
of  the  defendant,  may  well  have  eiccused  in- 
testate in  choosing  the  place  he  occupied 
when  injured.  If  railway  companies  subject 
their  trains  to  the  same  uses  adopted  on 
urban  electric  or  trolley  cars,  and  receive 
compensation  for  carrying  passengers  upon 
the  platforms  of  the  same,  they  cannot  avoid 
responsibility  for  an  injury  arising  merely 
from  the  occupation  of  such  place  by  their 
patrons  to  which  the  injured  party  does  not 
contribute.  Recm  v.  8t.  Paul  City  R.  Co. 
77  Minn.  603,  80  N.  W.  638,  778.  Had  intes- 
tate fallen  from  the  train  by  reason  of  its 
being  overcrowded,  or  had  he  been  pushed 
therefrom  by  causes  attributable  to  the  dan- 
gerous course  of  conduct  pursued  by  defend- 
ant in  allowing  passengers  to  ride  on  its 
platforms,  we  could  not  hold  that  intestate's 
conduct  was  negligent;  but  the  complaint 
rests  plaintiff's  right  to  recover  upon  the  ex- 

J pressed  ground  that  the  accident  resulted 
rom  the  action  of  intestate  himself.  It  is 
alleged  therein  that  at  the  inopportune  mo- 
ment he  "then  leaned  out  slightly  and  looked 
ahead  as  said  train  moved  along,  to  see  if 
it  was  arriving  or  had  arrived  at  its  des- 
tination.'' Tliis  averment  repels  the  infer- 
ence that  the  efficient  cause  of  the  accident 
was  the  overcrowding  of  the  train;  and, 
while  his  position  on  the  platform  may  be 
excused  by  the  course  of  defendant,  it  was 
the  voluntary  act  of  the  unfortunate  youth 
himself,  wherein  he  exercised  his  own  judg- 
ment, and  took  chances,  which  resulted  in 
his  death.  Under  the  admissions  of  the 
plaintiflT,  her  son's  conduct  can  no  more  ex- 
cuse him  from  negligence  than  in  the  case 
of  a  passenger  within  the  car,  who  protrudes 
his  head  from  a  window  and  is  struck  by 
a  passing  car. 

It  remains  to  consider  whether  the  imma- 
ture age  of  intestate  would,  as  a  matter  of 
law,  demand  a  submission  to  a  jury  of  the 
question  of  intestate's  capacity  to  appreciate 
the  risks  incurred.  The  allegation  in  the 
complaint  in  this  respect  is  that  he  "was 
57  L.  R.  A. 


sixteen  years  of  age.**    There  are  no  faeC» 
alleged  to  show  lack  of  intelligence,  discre- 
tion, or  ability  ordinarily  exercised  by  per> 
sons  of  that  age.    The  rule  of  care  imposed 
upon  persons  of  immature  years  has  been 
stated  in  a  former  decision  of  this  court  in 
the  following    language:      "The    law    very 
properly  holds  that  a  child  of  such  tender 
years  as  to  be  incapable  of  exercising  judg- 
ment and  discretion  cannot  be  charged  witb 
contributory  negligence;   but  this  principle 
cannot  be  applied  as  a  rule  of  law  to  all 
children,  witnout  regard  to  their  age  or  men- 
tal capacity.     Children  may  be  liable  for 
their  torts  or  punished  for  their  crimes,  and 
they  may  be  guilty  of  negligence  as  well  as 
adults.    The  law  veiy  humanely  does  not  re- 
quire the  same  degree  of  care  on  the  part  of 
a  child  as  of  a  person  of  mature  years,  but 
he  is  responsible  for  the  exercise  of  sucb 
care  and  vigilance  as  may  reasonably  be  ex- 
pected of  one  of  his  age  and  capacity,  and 
the  want  of  that  degree  of  care  is  negli- 
gence."    TtDtst  V.  Winona  d  8t,  P.  R,  Co. 
30  Minn.  164-168,  30  N.  W.  402.     See  also 
Ludwig  v.  Pillshury,  35  Minn.  256,  28  N. 
W.  506;  Powers  v,  Chicago,  M.  d  8t.  P.  R. 
Co,  57  Minn.  332,50  N.  W.  307;  Tucker  ▼. 
yevD  York  C.  d  B.  R,  R.  Co.  124  N.  Y.  308, 
26  N.  E.  016;   Masser  v.  Chicago,  R.  I.   db 
P.  R.  Co.  68  Iowa,  602,  27  N.  W.  776.    The 
general  rule  that  it  is  for  the  jury  to  de- 
termine the  capacity  of  a  minor  to  exercise 
discretion  and  judgment,  and   whether  the 
failure  to  do  so  is  contributory  negligence, 
cannot  reasonably  be  applied  in  cases  where 
such  persons  are  infants  only  in  legal  theory. 
An  infant  at  fourteen  years,  under  the  pol- 
icy of  our  law,  has  sufficient  discretion  to 
select  a  guardian  (Gen.  Stat.  1804,  %  4535), 
and  is  capable  of  malice  which  would  sub- 
ject him  to  penal  consequences    for    crime 
when  above  the  age  of  twelve    (Gen.  Stat^ 
1804,  §  301).    It  would  seem  to  follow  that 
the  mere  fact  alone  that  the  infant  is  above* 
that  age,  though  under  twenty-one,   would 
not    presumptively    absolve    him    from   the 
consequence     of     contributory     negligence^ 
While  an   infant  over  twelve  years   might 
not  have  sufficient  capacity    to    appreciate 
the  risk  of  a  dangerous  situation,  owing  to 
peculiar  individual  characteristics  affectin^^ 
his  capacity,  yet  we  are  unable  to  hold  that 
a  youth  sixteen  years  of  age,  traveling  alone 
on  a  railway  train,  is  not,  as  a  matter  of 
law,  endowed  )yith  sufficient  intelligence  and 
discretion  to  avoid  the  consequences'  of  acts 
which  the  law  considers  culpably  negligent. 
Patterson,   Railway    Accident    Law,     $    7; 
tfagXe  v.  Allegheny  Valley  R.  Co.  88  Pa.  35, 
32  Am.  Rep.  413;  Dietrich  v.  Baltimore  d, 
B.  8.  R.  Co.  58  Md.  347. 
The  order  appealed  from  is  affirmed. 
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The    Ten  dor  >■    interest    in    a    pnrtlallx 
performed  contract  to  purchase  land 

of  which  the  vendee  has  been  put  in  posses^ 
slon  passes  to  his  personal  representative 
upon  his  death,  and  Is  u;>t  subject  to  execu- 
tion for  the  debts  of  his  belr. 

(December  21,  1901.) 

APPEAL  by  complainant  from  a  decree  of 
the  Circuit  Court  for  Wayne  County 
in  favor  of  defendants  in  a  suit  to  remove 


a  cloud  from  the  title  of  plaintiff's  intes- 
tate, which  was  alleged  to  have  been  caused 
by  the  levjrinff  of  an  execution  on  an  inter- 
est of  which  he  died  seised,  as  that  of  his 
heir  at  law.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bowen,  DovKlas,  ft  Wliitilis, 
for  ajt^ellant: 

In  equity,  where  a  part  of  the  purchase 
money  nas  been  paid,  and  the  vendee  has 
gone  into  possession,  an  equitable  conversion 
takes  place,  by  which  the  vendor  becomes 
trustee  of  the  land  for  the  benefit  of  the 
vendee,  and  the  vendee  trustee  of  the  money 
for  the  benefit  of  the  vendor,  and  equitably 
the  vendee  is  the  owner  of  the  land,  the 
claim  of  the  vendor  being  but  an  ordinary 
money  debt  secured  by  the  contract. 


NoTB. — Nature  of  interest  of  vendor  or  vendee 
in  a  land  contract  as  real  or  personal  prop- 
erty. 

I.  Application  of  the  doctrine  of  equitable 
conversion. 

a.  In  general,  643. 

b.  Where  judgment    has   been   entered 

against  one  of  the  parties  to 
the  contract. 

1.  Against  the  vendee,  644. 

2.  Against  the  vendor,  045. 

c.  Where  one  of  the  parties  to  the  con- 

tract subsequently  dies,  046. 

d.  For    purpose    of    determining    who 

must   bear  losses  and  receive  ac- 
cessions, 647. 
II.  Effect  of  provisions  of  contract,  647. 

III.  The  contract  must  be  one  which  equity 

will  specifically  enforce,  648. 

IV.  Time  at  which  conversion  takes  place. 

a.  In  general,  649. 

b.  Effect   of   vendee's   failure   to   take 

possession,  650. 

c.  Optional  contracts,  651. 
V.  Reconversion,  652. 

VI.  Application    of    doctrine    in    actions  at 

law,  658. 
VII.  Conclusion,  654. 

I.  Application  of  the  doctrine  of  equitable  con- 
version. 

a.  In  general 

Acting  under  the  rule  that  equity  considers 
as  done  that  which  Is  agreed  to  be  done,  the 
cases  harmoniously  hold,  subject  to  the  limita- 
tions hereinafter  noted,  that  the  vendee  under 
a  contract  for  the  sale  of  lands  takes  an  equi- 
table title,  while  the  vendor  holds  the  legal 
title  in  trust  for  the  purchaser  and  as  security 
for  the  purchase  money  due  him.  Hadley  v. 
London  Bank,  8  De  G.  J.  &  S.  63;  Davie  v. 
Beardsham,  1  Ch.  Cas.  89;  Oreenhill  v.  Green- 
hill,  2  Vern.  679,  Prec.  in  Ch.  320,  Glib.  Bq. 
Rep.  77 ;  Purser  v.  Darby,  4  Kay  &  J.  41 ;  Pol- 
lezfen  v.  Moore,  3  Atk.  272;  Boone  v.  Chiles, 
10  Pet.  177.  9  L.  ed.  388 ;  Lewis  v.  Hawkins, 
23  Wall.  125,  23  L.  ed.  113 ;  Wimblsh  v.  Mont- 
gomery Mut.  Bldg.  &  L.  Asso.  69  Ala.  575; 
Harris  v.  King,  16  Ark.  126 :  Gouldln  v.  Buck- 
elew,  4  Cal.  107 ;  Sparks  v.  Hess,  15  Cal.  186 ; 
Aaron  v.  Bayne,  28  Ga.  107 ;  Home  Mfg.  Co. 
▼.  Cough,  2  111.  App.  477;  Vail  v.  Drezel,  0 
III.  App.  439;  Sutherland  v.  Goodnow,  108  111. 
528,  48  Am.  Bep.  560;  Jones  v.  Hollister,  51 
57  L.  R.  A. 


Kan.  810,  32  Pac.  1115 ;  Woodbury  v.  Gardner, 
77  Me.  68;  Cross  v.  Bean,  83  Me.  62,  21  Atl. 
752;  Fitzhugh  v.  Maxwell,  34  Mich.  138;  Bell 
V.  Flaherty,  45  Miss.  694 ;  Jewett  v.  Black,  60 
Neb.  173.  82  N.  W.  375 ;  Force  v.  Dutcher,  17 
N.  J.  Eq.  165;  Huffman  v.  Hummer,  17  N.  J. 
Eq.  203:  Haughwout  v.  Murphy,  22  N.  J.  Eq. 
531 ;  Lewis  v.  Smith,  9  N.  Y.  510,  61  Am.  Dec. 
706;  Young  v.  Guy,  87  N.  Y.  462;  Burank  v. 
Babcock,  3  N.  Y.  8.  B.  458;  White  v.  Patter- 
son, 139  Pa.  429,  21  Atl.  360;  Poe  v.  Pazton. 
26  W.  Va.  607. 

In  Dortch  v.  Benton,  98  N.  C.  190,  3  S.  E. 
038,  it  was  held  that  the  purchaser's  Interest 
was  not  personalty  so  as  to  entitle  him  to  have 
It  set  apart  as  a  personal-property  exemption, 
but  that  it  was  realty,  and  he  was  entitled  to 
a  homestead  therein. 

And  in  Wiseman  v.  Beckwlth,  90  Ind.  185, 
where  the  vendor's  wife  did  not  join  In  the  con- 
tract, it  was  held  that  the  purchaser  had  an 
equitable  title  subject  to  the  wife's  Inchoate 
right  of  dower  as  fixed  by  the  law  then  in 
force,  which  constituted  a  vested  right,  and 
could  not  be  diminished  by  a  subsequent  stat- 
ute increasing  the  right  of  dower  to  an  estate 
in  See. 

In  Russell's  Appeal,  15  Pa.  319,  it  was  held 
that  the  purchaser's  Interest  is  not  a  mere 
chose  m  action,  but  an  interest  in  land;  and 
where  he  assigns  the  contract  the  assignment 
in  efPect  constitutes  a  mortgage  of  his  interest, 
and,  unless  recorded,  will  be  postponed  to  the 
lien  of  judgments  subsequently  entered  against 
him. 

The  purchaser's  interest  constitutes  an  In- 
terest in  land  within  the  meaning  of  the  stat- 
ute of  frauds.  Dougherty  v.  Catlett,  129  111. 
438,  21  N.  E.  932. 

And  he  takes  an  equitable  title  within  the 
meaning  of  a  statute  making  equitable  estates 
subject  to  dower.  Thompson  v.  Thompson,  46 
N.  C.  (1  Jones,  L.)  430. 

Where  one  agrees  to  convey  land  for  a  valu- 
able consideration,  which  land  he  does  not 
then  own,  but  afterwards  acquires,  he  holds 
it,  when  acquired,  as  a  trustee  for  his  vendee. 
White  V.  Patterson,  139  Pa.  429,  21  Atl.  360. 

The  purchaser  in  possession  is  the  equitable 
owner,  and  is  entitled  to  the  rents,  issues,  and 
profits,  and  the  vendor  Is  not  entitled  to  an 
Injunction  restraining  him  or  his  licensee  from 
digging  a  raceway,  unless  the  purchaser  is  In 
default,  and  the  vendor's  security  is  Impaired 
thereby.     Baldwin  v.  Pool.  74  111.  97. 

A  person  In  lawful  possession  of  land  nndei' 
a  contract  to  purchase  may  maintain  trespass 
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Walker  v.  Casgrain,  101  Mich.  608,  60  N. 
W.  291. 

Real  estate  descends  to  heirs,  and  per- 
sonal estate  to  the  personal  representatives. 

Wing  V.  McDowell,  Walk.  Ch.  (Mich.) 
181;  Compo  v.  Jackson  Iron  Co.  49  Mich. 
44,  12  N.  W.  901 ;  House  v.  Dexter,  9  Mich. 
246;  Boater  v.  Robinson,  11  Mich.  522; 
Oustin  V.  Union  School  Diet,  94  Mich.  502, 
54  N.  W.  166;  Welsh  v.  Richards,  41  Mich. 
593,  2  N.  W.  920. 

The  mere  fact  that  the  vendee  was  in  pos- 
session under  the  land  contract  would  have 
been  sufficient  notice. 

Corey  v.  Smalley,  106  Mich.  260,  64  N. 
W.  13;  O'Brien  v.  Evans,  107  Mich.  623,  65 
N.  W.  571. 

An  equitable  estate  is  not  subject  to  levy. 

Gorham  v.  Arnold,  22  Mich.  247 ;  Oorham 
V.  Wing,  10  Mich.  492. 


The  personal  representative  of  the  vendor 
is  generally  the  proper  party  to  enforce  spe- 
cific performance. 

22  Am.  &  Eng.  Enc.  Law,  p.  1065,  note  1 ; 
Scott  V.  Davis,  141  Mo.  213,  42  S.  W.  714; 
Warvelle,  Vendors,  pp.  188,  189,  700;  Sug- 
den,  Vendors,  *177;  Pom.  Spec.  Perf.  of 
Contracts,  9  494;  Evans  v.  Enloe,  70  Wis. 
348,  34  N.  W.  918,  36  N.  W.  22;  Lavender 
V.  Abbott,  30  Ark.  172. 

Where  there  is  a  contract  for  the  pur- 
chase of  land,  it  descends  in  equity  to  the 
heirs  of  the  vendee. 

Champion  v.  Brown,  6  Johns.  Ch.  400,  10 
Am.  Dec.  343;  Palmer  v.  Morrison,  104  N. 
Y.  132,  10  N.  E.  144;  Bender  v.  Lucken- 
bach,  162  Pa.  22,  29  AU.  295,  296;  Sutter 
V.  Ling,  25  Pa.  466;  MUler  v.  MiUer,  25  N. 
J.  Eq.  354;  Skinner  v.  Newberry,  51  111. 
203;  Leiois  v.  Smith,  9  N.  Y.  502,  61  Am. 


for  injuries  thereto,  even  agafnst  the  owner  of 
the  legal  title,  as  the  vendor^s  interest  is 
merely  a  lien  for  the  unpaid  purchase  money. 
Smith  V.  Price,  42  111.  399. 

He  has  an  equitable  title  which  will  enable 
him  to  maintain  partition.  Longwell  v.  Bent- 
iey,  23  Pa.  102. 

In  the  following  cases  it  was  held  that  the 
vendor  retains  the  legal  title  as  security  for 
the  payment  of  the  purchase  money,  and  has 
the  rights  and  equities  of  a  mortgagee :  Moses 
Bros.  V.  Johnson,  88  Ala.  517,  7  So.  146 ;  Low- 
ery  v.  Peterson,  75  Ala.  109 ;  Button  v.  Moore, 
26  Ark.  382;  Wakefield  v.  Johnson,  26  Ark. 
506 ;  Moore  v.  Anders,  14  Ark.  628,  60  Am.  Dec. 
551 ;  McConnell  v.  Beattle,  34  Ark.  113 :  White 
v.  Blakeraore,  8  Lea,  49;  Hendrlx  v.  Barker, 
49  Neb.  369,  68  N.  W.  531 ;  Haley  v.  Bennett, 
6  Port.   (Ala.)   469. 

And  where  the  vendor  assigns  the  note  given 
for  the  purchase  price  he  has  no  further  inter- 
est in  the  property,  as  his  assignment  carries 
with  it  an  equitable  assignment  of  his  lien  on 
the  land.  Jackson  v.  Snell,  34  Ind.  241 ;  First 
Nat.  Bank  v.  Edgar  (Neb.)  91  N.  W.  404. 

The  vendor  retains  the  legal  title  as  secur- 
ity for  the  purchase  money,  his  retention  of 
the  title  operating  as  an  equitable  mortgage; 
and  he  cannot  execute  a  valid  mortgage  on  the 
land,  though  he  can  assign  the  debt  due  him. 
Strickland  v.  Kirk,  51  Miss.  795. 
-  And  in  Rose  v.  Watson,  10  H.  L.  Cas.  672, 
33  L.  J.  Ch.  N.  S.  385.  it  was  held  that  the 
vendee  is  the  owner,  as  against  a  mortgagee 
of  the  vendor,  to  the  extent  of  the  purchase 
money  paid  by  him. 

The  vendor  holds  the  legal  title  only  as  se- 
curity for  the  payment  of  the  purchase  money, 
and  he  cannot  convey  a  good  title  to  one  hav- 
ing notice  of  the  existence  of  the  contract. 
Ellis  V.  Jeans,  7  Cal.  415. 

The  vendee  in  possession  under  a  land  con- 
tract has  the  equitable  title,  and  his  possession 
is  notice  of  bis  equity  to  one  subsequently  pur- 
chasing from  the  vendor.  Daniels  v.  Davison, 
17  Ves.  Jr.  433,  16  Ves.  Jr.  249. 

The  purchaser's  title  is  sufficient  to  enable 
him  to  operate  mines  located  on  the  property, 
and  to  dispose  of  the  ore.  Woolsey  v.  Seely, 
Wright  (Ohio)  360. 

And  he  may  cut  bark  from  trees,  and,  if  the 
vendor  attempts  to  sell  It,  he  may  recover  It 
from  the  vendor's  transferee.  Cochran  v. 
Utter,  15  N.  Y.  Week.  Dig.  670. 

The  purchaser  acquires  an  equitable  title, 
and  may  execute  a  valid  mortgage.  Smith  v. 
Robinson,  13  Ark.  533;  Baker  v.  Bishop  Hlli 
Colony.  46  111.  264;  Ricker  v.  Moore,  77  Me. 
295;  Wing  v.  McDowell,  Walk.  Ch.  (Mich.) 
67  L.  H.  A. 


175 ;  Gordon  v.  Collett,  102  N.  C.  532,  9  S.  E. 
486 ;  Roddy  v.  Elam,  12  Rich.  Eq.  343 ;  Skaggs 
V.  Kelly  (Tenn.  Ch.  App.)  42  8.  W.  275. 

And  in  the  following  cases  it  was  held  that 
the  purchaser's  equitable  title  would  enable  him 
to  execute  a  valid  deed  of  the  premises :  Neal 
V.  Murphey,  60  Ga.  888 ;  Higley  v.  Millard,  45 
Iowa,  586 ;  Jackson  ex  dem.  New  Loan  Officers 
V.  Bull,  1  Johns.  Cas.  81;  Weed  v.  Hall.  101 
Pa.  596 :  Irvine  v.  Muse,  10  Helsk.  477. 

The  vendee,  under  a  land  contract,  takes  the 
equitable  title,  and  upon  the  payment  of  the 
purchase  money  may  compel  the  vendor  to  con- 
vey, although  he  is  at  the  time  Indebted  to  the 
vendor  on  another  land  contract.  Seaman  v. 
Van  Rensselaer,  10  Barb.  81. 

In  Crawford  v.  Bertholf,  1  N.  J.  Eq.  458,  It 
was  held  that  where  the  vendee  has  been  guilty 
of  fraud,  equity  will  not  aid  him  by  applying 
the  doctrine  of  equitable  relief,  but  will  leave 
him  to  his  remedy  at  law. 

b.  Where  judgment  has  been  entered  against 
one  of  the  parties  to  the  contract. 

1.  Against  the  vendee. 

In  the  Jurisdictions  where  the  common-law 
rule  limiting  the  lien  of  Judgments  to  legal  es- 
tates has  been  abrogated  by  statute  it  baa  l>een 
uniformly  held  that  the  purchaser  takes  an 
equitable  title  which  Is  subject  to  the  lien  of 
a  Judgment  entered  against  him.  Ralston  v. 
Field,  32  Ga.  453 ;  Coombs  v.  Jordan,  3  Bland, 
Ch.  284,  22  Am.  Dec.  236;  Rand  v.  Gamer, 
75  Iowa,  311,  39  N.  W.  515 ;  Adams  v.  Harris, 
47  Miss.  144. 

And  his  interest  Is  real  estate  under  a  stat- 
ute making  the  real  estate  of  a  Judgment  debtor 
subject  to  the  lien  of  a  Judgment  entered 
against  him.  Van  Camp  v.  Peerenboom,  14 
Wis.  66. 

In  Pennsylvania,  where  there  Is  no  court  of 
chancery,  the  common-law  courts  have  applied 
equitable  principles  In  dealing  with  the  ques- 
tion, and  have  held  that  a  Judgment  against 
the  purchaser  Is  a  lien  on  his  equitable  interest. 
Rlchter  v.  Selin,  8  Serg.  &  R.  425;  Pugh  v. 
Good,  3  Watts  &  S.  66,  37  Am.  Dec.  534  ;  Fos- 
ter's Appeal,  3  Pa.  St.  79;  Catlin  v.  Robinson, 
2  Watts,  373. 

In  Auwerter  v.  Mathiot,  9  Serg.  &  R.  397, 
it  was  held  that  only  the  equitable  Interest  of 
the  purchaser  Is  sold  under  an  execution  Is- 
sued against  him,  and  hence  his  Judgment 
creditors  are  entitled  to  the  surplus  realised 
on  the  sale,  even  as  against  the  vendor,  who 
has  not  received  all  the  purchase  money. 

The  above  case  was  followed  In  Wllkerson  v. 
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Dec  706;  Bmith  t.  Oage,  41  Barb,  60;  Pot- 
ter V.  Ellice,  48  N.  Y.  321 ;  Denham  v.  Cor- 
nell, 67  N.  Y.  556. 

Messrs.  Clark,  Dnrfee,  ft  Allor,  with 
Mr.  Jolin  H,  Patterson,  for  appellees: 

The  vendor  in  a  land  contract  has  such  a 
legal  title  to  the  land  contracted  to  be  con- 
veyed as  is  subject  to  levy  and  sale  on  exe- 
cution. 

Comp.  Laws,  §  9225;  Doak  v.  Runyan,  33 
Mich.  75;  Pom.  Eq.  Jur.  §§  368,  1261,  1262; 
33  Cent.  L.  J.  107;  Patterson's  Estate,  25 
Pa.  71;  Hardee  v.  McMichael,  68  Ga.  678. 

While  it  may  be  true  that  the  vendee  has 
such  a  title  in  the  land  as  will  descend  to 
his  heirs,  it  does  not  necessarily  follow  that 
the  vendor  has  no  such  interest. 

Pom.  £q.  Jur.  S  368. 

The  vendor  holds  the  legal  title  subject 


to  the  right  of  the  vendee  to  have  convey- 
ance upon  complete  performance. 

Re  Pulling,  97  Mich.  375,  56  N.  W.  765. 

Hooker,  J.,  delivered  the  opinion  of  the 
court: 

Angus  Keith,  an  incompetent  person,  be- 
ing possessed  of  certain  land  upon  Gross 
Isle,  contracted  by  an  ordinary  land  con- 
tract, through  his  legally  appointed  guar- 
dian, the  Union  Trust  Company,  to  convey 
it  to  Lulu  D.  Wormer.  The  purchase  price 
was  $2,500,  $500  of  which  was  paid  at  the 
time  the  contract  was  made.  Before  full 
payment,  but  after  a  part  of  the  purchase 
money  had  been  paid,  and  after  the  vendee 
had  been  put  in  possession  under  the  con- 
tract (according  to  complainant's  claim), 
Mr.  Keith  died^  leaving  as  his  sole  heir  his 
son,  A.  Douglas   Keith.     The   complainant, 


Burr,  10  6a.  117,  and  It  was  held  that  the 
judgment  creditors  of  the  purchaser  were  enti- 
tled to  the  surplus  arising  on  a  sale  of  his  in- 
terest under  a  Judgment  entered  against  him 
by  the  vendor  for  a  part  of  the  purchase  price. 
In  this  case  no  part  of  the  purchase  price  had 
been  paid  except  that  realized  on  the  sale  un- 
der the  Judgment,  but  the  court  said  that  the 
principle  was  the  same  as  that  in  the  Auwerter 
Case,  9  Berg.  &  R.  397,  and  as  the  sale  was 
only  the  vendee's  interest,  his  creditors  were 
entitled  to  the  proceeds. 

The  following  decisions,  which  hold  that  the 
vendee's  interest  is  not  subject  to  the  lien  of  a 
Judgment  entered  against  him,  do  not  militate 
against  the  doctrine  that  the  vendee  talces  an 
equitable  title,  as  these  cases  recognize  the 
soundness  of  the  doctrine,  but  are  based  on  the 
ground  that  an  equitable  interest  In  land  is  not 
subject  to  the  Hen  of  a  Judgment :  Doe  e»  dem. 
Cooper  V.  Cutshall,  Smith  (Ind.)  128;  Gentry 
V.  Allison,  20  Ind.  481;  Evans  v.  Feeny,  81 
Ind.  532. 

And  in  Ellsworth  v.  Cuyler,  9  Paige,  418, 
It  was  held,  for  the  same  reason,  that  the  pur- 
chaser's interest  can  only  be  reached  by  a 
creditor's  bill. 

In  Bogert  v.  Perry,  17  Johns.  851,  It  was 
held  that  the  statute  making  trust  lands  liable 
to  execution  against  the  cestui  que  trust  ap- 
plies only  when  he  has  the  whole  beneficial  In- 
terest, snd  hence  will  not  apply  to  the  Interest 
of  a  purchaser  under  a  land  contract  who  has 
not  paid  all  the  purchase  money,  as  until  that 
time  a  portion  of  the  beneficial  interest  is  in 
the  vendor. 

A  similar  question  was  involved  in  Modlsett 
▼.  Johnson,  2  Blackf.  481,  where  it  was  held 
that  the  statute  making  Judgments  a  lien  on 
certain  equitable  estates  did  not  apply  to  the 
equitable  estate  passing  to  the  vendee- under  a 
contract  for  the  sale  of  land;  and  hence  the 
common-law  rule  applied,  and  his  equitable  title 
was  not  subject  to  a  Judgment  entered  against 
him. 

In  Sweezy  v.  Jones,  65  Iowa,  272,  21  N.  W. 
603,  the  judgment  creditor  had  but  an  option 
of  purchase,  and  it  was  held  that  until  he  ex- 
ercised the  option  he  had  no  estate  which 
could  be  subjected  to  the  lien  of  a  judgment. 

2.  Against  the  vendor. 

Id  the  following  cases  it  was  held  that,  the 
equitable  title  having  passed  to  the  vendee,  a 
Judgment  against  the  vendor  was  not  a  Hen 
on  the  property :  Taylor  v.  Lowenstein,  50 
Miss.  278 ;  Chlsholm  v.  Andrews,  57  Miss.  636 ; 
Bell  V.  Flaherty,  45  Miss.  694  ;  Moyer  v.  Hln- 
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man,  13  N.  Y.  180;  Moore  v.  Byers,  65  N.  C. 
240;  Manley  v.  Hunt.  1  Ohio,  257;  Minns  v. 
Morse,  15  Ohio.  568,  45  Am.  Dec.  500;  Money 
V.  Dorsey,  7  Smedes  &  M.  15 ;  Merrlman  v. 
Polk,  5  Heisk.  717. 

And  a  Judgment  against  the  vendor  Is  not  a 
Hen  though  a  portion  of  the  purchase  money  Is 
paid  after  the  entry  of  the  judgment.  Hamp- 
son  V.  Edelen,  2  Harr.  &  J.  64.  3  Am.  Dec.  530. 

In  Butler  v.  Brown,  5  Ohio  St.  211,  the  pur- 
chase money  had  not  been  paid,  but  the  court 
held  that  the  rule  that  the  vendor  becomes  a 
trustee  for  the  vendee  and  the  land  ceases  to 
be  subject  to  the  lien  of  judgment  subsequently 
entered  against  the  vendor,  should  not  be  dis- 
turbed ;  saying  that  It  had  for  more  than  thirty 
years  been  acted  upon  as  a  rule  of  title. 

The  vendor's  Interest  in  the  unpaid  purchase 
money  can  only  be  reached  by  garnishment  or 
equitable  proceedings.     Baldwin  v.  Thompson, 

15  Iowa,  504 ;  Woodward  r.  Dean,  46  Iowa, 
499. 

In  Lane  v.  Ludlow.  2  Paine,  691,  Fed.  Cas. 
No.  8,052,  it  was  held  that,  while  at  law  a  judg- 
ment entered  against  the  vendor  is  a  Hen  on 
the  land,  equity  will  protect  the  purchaser's 
equitable  Interest;  and  that  upon  his  paying 
the  purchase  money  into  court  the  judgment 
creditor  will  be  restrained  from  selling  the 
property  under  the  judgment. 

But  In  the  following  cases  It  was  held  that, 
although  the  equitable  title  had  passed  to  the 
vendee,  the  vendor  held  the  legal  title  as  secur- 
ity for  the  payment  of  the  purchase  money, 
and  his  Interest  was  subject  to  the  Hen  of  a 
Judgment  entered  against  him,  and  could  be 
sold  under  execution;  but  that  the  purchaser 
at  such  sale  would  take  the  vendor's  Interest 
subject  to  the  equities  of  the  vendee:  Ware 
V.  Jackson.  19  Oa.  452 ;  Hardee  v.  McMichael. 
68  Ga.  678:  Bell  v.  McDuflie,  71  Ga.  264; 
Simpson  V.  Niles,  1  Ind.  196;  Minneapolis  & 
St.  L.  R.  Co.  V.  Wilson,  25  Minn.  382;  Welles 
V.  Baldwin,  28  Minn.  408,  10  N.  W.  427 ;  Cool- 
baugh  V.  Roemer,  30  Minn.  424,  15  N.  W.  869 ; 
Berryhill  v.  Potter,  42  Minn.  279.  44  N.  W. 
251 ;  Fllley  v.  Duncan.  1  Neb.  134.  93  Am. 
Dec.  337:  Olander  v.  Tighe,  43  Neb.  344.  61 
N.  W.  633 ;  Courtnay  v.  Parker,  16  Neb.  311. 
20  N.  W.  120 ;  Fasholt  v.  Heed.  16  Serg.  &  B. 
266;  M'Mullen  v.  Wenner,  16  Serg.  &  R.  19, 

16  Am.  Dec.  543;  Stewart  v.  Coder,  11  Pa.  90. 
In  Lefferson  v.  Dallas.  20  Ohio  St.  68.  where 

It  was  hold  that  the  Judgment  was  a  Hen  on 
the  land  to  the  extent  of  the  purchase  money 
remaining  unpaid,  the  court  distinguished  the 
case  from  that  of  Minns  v.  Morse,  15  Ohio. 
568,  46  Am.  Dec.  590,  supra,  as  in  that  case 
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Bowen,  was  appointed  administrator  of 
Keith's  estate,  wnich  consisted  of  $50  worth 
of  household  property  and  his  interest  in 
the  lands  contracted  to  Wormer.  Claims 
CLggregating  $400  or  $500  have  heen  pre- 
sented, and  the  administrator  has  no  means 
with  which  to  pay  them,  aside  from  the 
money  due  or  to  become  due  upon  Wormer's 
contract,  amounting  to  upwards  of  $2,000. 
Angus  Keith  died  on  January  24,  1899,  and 
on  the  7th  day  of  February,  1899,  defend- 
ant Lansing,  a  judgment  creditor  of  A. 
Douglas  Keith,  caused  his  codefendant, 
Stewart,  a  sheriff,  to  levy  a  writ  of  fieri 
facias  in  favor  of  Lansing  upon  the  interest 
of  said  A.  Douglas  Keith  in  said  premises, 
and  to  advertise  the  same  for  sale.  This 
waa  about  a  month  previous  to  complain- 
ant's appointment  as  administrator.  After 
said  levy  the  administrator  filed  this  bill 


to  remove  the  cloud  from  the  title  canaed  by 
defendant's  levy,  alleging  the  foregoing 
facts,  and  that  Wormer  was  ready  to  pav 
the  purchase  money  when  he  could  obtain 
a  clear  title  to  the  premises,  but  refused 
payment  until  this  cloud  should  be  removed. 
Subsequently  defendant  Lansing  purchased 
the  premises  at  the  sheriff's  sale.  Counsel 
seem  to  agree  that  the  only  question  raised 
is  whether  the  interest  of  Aiigus  Keith  in 
this  land  descended  to  A.  Douglas  Keith,  so 
as  to  be  subject  to  a  levy.  Complainant  con- 
tends that  it  is  personal  property,  and 
therefore  belongs  to  the  administrator,  and 
that  it  was  not  subject  to  such  levy.  De- 
fendant maintains  that  it  is  an  interest  in 
lands,  which  descended  to  the  heir,  by  op- 
eration of  law,  upon  the  death  of  the  an- 
cestor, subject  to  the  rights  of  creditors, 
and  that  it  was  susceptible  to  a  levy  for  the 


no  part  of  the  purchase  money  remained  un- 
paid at  the  date  of  the  judgment. 

in  Adcock  v.  Patton.  2  Baxt.  436,  It  was  held 
that  a  Judgment  entered  against  a  vendor  giv- 
ing a  bond  for  title  was  a  lien,  unless  the  bond 
had  been  previously  registered. 

And  in  Holman  v.  Creagmiles,  14  Ind.  177, 
It  was  held  that,  since  a  Judgment  against  the 
vendor  Is  a  lien  to  the  extent  of  his  Interest, 
the  vendee  may  pay  it  and  deduct  it  from  the 
purchase  money. 

From  the  above,  it  will  be  seen  that  the  deci- 
sions involving  the  lien  of  a  Judgment  against 
the  vendor  are  not  in  harmony ;  but  it  will  also 
be  noticed  that  the  conflict  Is  not  caused  by  any 
differences  of  Judicial  opinion  as  to  the  sound- 
ness of  the  doctrine  that  the  vendee  talces  an 
equitable  title  to  the  property.  They  are  all 
In  accord  as  to  the  nature  of  the  title  and  In- 
terests of  the  respective  parties.  The  only 
point  of.  dilference  between  them  is  as  to 
whether  the  substantial  interest  which  remains 
in  the  vendor,  and  for  the  payment  of  which 
he  holds  the  legal  title  as  security,  is  subject 
to  the  lien  of  a  Judgment. 

c.  Where  one  of  the  parties  to  the  contract  suh- 
eequently  dies. 

The  question  frequently  arises  on  the  death 
of  one  of  the  parties  to  the  contract,  and  In  the 
following  cases  it  was  held  that  the  vendor's 
interest  constitutes  personalty,  and  Is  distribu- 
table among  his  next  of  kin  :  Baden  v.  Pem- 
broke, 2  Vem.  215 ;  Mayer  v.  Gowland,  2  Dick. 
563:  Smith  v.  Hlbbard,  2  Dick.  730;  McKay 
V.  Carrlngton,  1  McLean,  50,  Fed.  Cas.  No. 
8,841 ;  Masterson  v.  Pullen,  62  Ala.  145 ;  Muld- 
row  V.  Muldrow,  2  Dana,  387 ;  Skinner  v.  New- 
berry. 51  111.  203 ;  Gllmore  v.  Gllmore,  60  Kan. 
G06,  57  Pac.  505;  Miller  v.  Miller,  25  N.  J. 
Eq.  354  ;  Re  Everlt.  2  Edw.  Ch.  597  ;  Swart- 
wout  V.  Burr,  1  Barb.  405  ;  Moore  v.  Burrows, 
34  Barb.  173 ;  Adams  v.  Green,  34  Barb.  176 ; 
Smith  V.  Gage,  41  Barb.  60;  Thomson  v.  Smith, 
63  N.  Y.  301 ;  Williams  v.  Haddock,  145  N.  Y. 
144,  39  N.  E.  825 ;  Slmmons's  Estate,  140  Pa. 
567,  21  Atl.  402 ;  Bender  v.  Luckenbach,  162 
Pa.  18,  29  Atl.  295,  296;  West  Hickory  MIn. 
Asso.  V.  Reed,  80  Pa.  38 ;  Sutter  v.  Ling,  25  Pa. 
466 :  i'oster  v.  Harris,  10  Pa.  457 ;  Reynolds 
V.  Brandon,  3  Heisk.  593 ;  Donohoo  v.  Lea,  1 
Swan.  119,  55  Am.  Dec.  725. 

In  Henson  v.  Ott,  7  Ind.  512,  it  was  held  that 
the  vendor's  Interest  constitutes  personalty,  and 
thai  upon  bis  death  It  is  distributable  as  such, 
and  the  statutes  relating  to  the  descent  of  real 
property  do  not  apply. 

The  vendors  Interest  constitutes  personalty 
57  L.  R.  A. 


within  the  meaning  of  a  statute  giving  a  widow 
one  third  of  her  deceased  husband's  personal 
property.     Re  Drenkle,  3  Pa.  St.  377. 

After  the  owner  of  the  land  enters  Into  a 
contract  for  its  sale,  she  has  no  further  title 
to  the  realty  except  to  hold  It  as  security  for 
the  payment  of  the  purchase  money,  and  her 
interest  in  it  passes  to  her  personal  represen- 
tatives, and  not  to  the  devisees  named  in  a 
prior  will.  Farrar  v.  Winterton,  5  Beav.  1,  6 
Jur.  204. 

And  the  contract  converts  the  vendor's  in- 
terest into  personalty,  operates  as  a  revocation 
of  a  prior  will,  and  the  purchase  money  goes 
to  the  personal  representatives.  Donohoo  v. 
Lea.  1  Swan,  119,  55  Am.  Dec.  725. 

That  the  vendor  holds  the  legal  title  in 
trust  is  shown  by  the  decision  in  Lysaght  v. 
Edwards,  L.  R.  2  Ch.  Dlv.  499,  45  L.  J.  Ch. 
N.  8.  554,  24  Week.  Rep.  778,  34  L.  T.  N.  S. 
787,  where  it  was  held  that  the  vendor's  in- 
terest passed  under  his  will  devising  all  the 
real  estate  vested  in  him  as  trustee. 

In  Wall  V.  Bright,  1  Jac.  &  W.  494,  where  it 
was  held  that  the  vendor's  interest  passed  un- 
der a  will  disposing  of  his  real  and  personal 
estate,  the  court  said  that  the  equitable  title 
had  passed  to  the  purchaser,  and  that  the 
vendor  retained  the  legal  title  as  trustee. 

And  in  Thirtle  v.  Vaughan,  2  Week.  Rep.  632, 
it  was  held  that  the  vendor  held  the  legal  title 
as  trustee  for  the  purchaser,  and  that  the 
language  of  his  will  was  not  sufficient  to  vest 
his  beneficial  estate  in  his  devisee,  but  that  the 
legal  title  descended  to  his  heirs  charged  with 
the  same  trust. 

So,  in  Swartwout  v.  Burr,  1  Barb.  495,  It 
was  held  that  the  purchaser  acquired  an  equi- 
table title,  and  the  heir  of  the  vendor  held  the 
legal  title  in  trust. 

Conversely,  It  was  held  in  the  following  cases 
that  the  vendee's  interest  constitutes  realty, 
and  descends  to  his  heirs:  Alleyn  v.  Alleyo, 
Mosely,  262;  Milner  v.  Mills,  Moseiy,  123; 
Langford  v.  Pitt.  2  P.  Wms.  632;  Potter  v. 
Potter,  1  Ves.  Sr.  437;  Garnett  v.  Acton,  28 
Beav.  333:  Love  v.  Butler,  129  Ala.  531,  30 
So.  735;  Wise  v.  Walker  (Pa.)  8  Cent.  Rep. 
437.  10  Atl.  28;  Harney  v.  Donohoe,  97  Mo. 
141,  10  S.  W.  191 ;  Griffith  v.  Beecher,  10  Barb. 
432 ;  Livingston  v.  Newkirk,  3  Johns.  Ch.  312 ; 
Walton  V.  Walton,  7  Johns.  Ch.  258,  11  Am. 
Dec.  456 ;  Williams  v.  Kinney,  43  Hun,  1,  Af- 
firmed in  118  N.  Y.  679,  23  N.  E.  1147  ;  John- 
son V.  Corbett,  11  Paige,  265. 

And  the  purchaser's  heirs  are  not  affected 
by  the  acts  and  contracts  of  his  personal  rep- 
resentatives in   relation   to  it.     Stephenson  v. 
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debts  of  the  heir,  subject  to  such  rights  as 
creditors  may  have.  When  we  shall  have 
determined  the  character  of  the  interest  re- 
maining  in  a  vendor  of  land  held  by  the 
vendee  upon  contract  of  purchase  merely, 
we  shall  have  gone  far  in  ascertaining 
whether  it  is  such  as  will  descend  to  the 
heir  as  real  estate,  or  go  to  the  administra- 
tor as  personalty.  In  the  early  case  of  Wing 
V.  McDowell,  Walk.  Ch.  (Mich.)  181,  it  was 
said :  "At  law  a  contract  tor  the  purchase 
of  land  g^ves  the  vendee  no  interest  in  the 
land;  but  the  rule  is  otherwise  in  equity, 
which  considers  the  vendor,  as  to  the  land, 
*  trust<;e  for  the  purchaser,  and  the  vendee, 
as  to  the  money,  a  trustee  for  the  seller. 
Kn  equity  the  land  belongs  to  the  vendee, 
and  may  be  sold,  devised,  or  encumbered  by 
him,  and  on  his  death  will  descend  to  his 
heirs.    8et<m  v.  Blade,  7  Ves.  Jr.  265,  274; 


Paine  v.  Meller,  6  Ves.  Jr.  353;  Champion 
V.  Brown,  6  Johns.  Ch.  398,  10  Am.  Dec. 
343.  It  must  be  taken,  however,  subject  to 
the  rights  of  the  vendor  under  the  contract. 
And,  McDowell  having  an  equitable  interest 
in  the  land  under  the  contract,  the  mortgage 
from  him  to  Simmons  was  an  equiUible 
mortgage  of  that  equitable  interest."  This 
was  emphasized  by  Fitzhugh  v.  Maawell,  34 
Mich.  138,  where  it  was  again  said  that  the 
l^^l  title  remained  in  the  vendor  as  a  trust, 
and  that  his  only  equitable  claim  upon  it 
was  by  way  of  security  for  his  debt  in  the 
nature  of  a  vendor's  lien,  which  could  only 
be  made  effective  to  devest  the  vendee's 
equitable  title  by  a  sale  through  proceed- 
ings to  foreclose  the  vendor's  hen.  In 
Walker  v.  Casgrain,  101  Mich.  608,  60  N. 
W.  292,  it  was  said:  "While  complainant 
holds  the  legal  title,  defendant  Casgrain  is 


YaDdle,  3  Hayw.  (Tenn.)  100 ;  Myrick  v.  Boyd, 
a  Hayw.  (Tenn.)  170. 

d.  For  pwpp9e  of  determining  who  must  hear 
loMMce  and  receive  acceeeions. 

The  question  has  also  arisen  where  an  unex- 
pected change  has  taken  place  in  the  value  of 
the  property  during  the  time  elapsing  between 
the  execution  of  the  contract  and  the  delivery 
of  the  conveyance;  in  some  cases  the  value  of 
the  property  has  been  enhanced,  in  others,  de- 
preciated. And  for  the  purpose  of  determin- 
ing who  Is  to  bear  the  loss  or  receive  the  gain 
ft  has  been  necessary  to  determine  the  own- 
ership of  the  property. 

And  in  the  following  cases  It  was  held  that 
Che  equitable  title  is  in  the  vendee,  and  he  must 
etand  the  loss  resulting  from  the  destruction 
or  injury  of  the  property  by  fire :  Poole  v. 
Adams,  33  L.  J.  Ch.  N.  S.  639,  10  L.  T.  N.  8. 
287,  12  Week.  Rep.  683 ;  Johnston  v.  Jones.  12 
B.  Mon.  328;  Marks  vl  TIchenor,  85  Ky.  536, 
4  S.  W.  225 :  Snyder  v.  Murdock,  51  Mo.  175 ; 
Morgan  v.  Scott,  26  Pa.  51 ;  Dunn  v.  Yaklsh, 
10  Okla.  388,  61  Pac.  926. 

And  hence  he  is  not  entitled  to  deduct  from 
the  purchase  price  the  value  of  a  building  de- 
stroyed by  Are  after  the  maJcIng  of  the  con- 
tract.    McKechnle  v.  Sterling,  48  Barb.  330. 

And  in  Reed  v.  Lukens,  44  Pa.  200,  84  Am. 
Dec.  425,  It  was  held  that  the  purchaser  was 
entitled  to  the  proceeds  of  a  Are  insurance  pol- 
icy collected  by  the  vendor. 

In  Stent  v.  Ballls,  2  P.  Wms.  217,  dicta  to 
the  contrary  can  be  found  where  the  Master 
•of  the  Rolls  said :  "If  I  should  buy  an  house, 
and  before  such  time  as  by  the  articles  I  am 
to  pay  for  the  same  the  house  be  burnt  down 
ty  casnalty  of  fire,  I  shall  not  in  equity  be 
tMund  to  pay  for  the  house." 

There  are  cases  where  the  question  of  loss  re- 
sulting from  Are  arose  in  actions  at  law,  and 
where  the  court  held  that  It  could  not  apply 
the  equitable  doctrine,  and  hence  the  loss  must 
fall  on  the  vendor.  See  Thompson  v.  Gould, 
20  Pick.  134 ;  Powell  v.  Dayton,  S.  &  G.  R. 
It.  Co.  12  Or.  488,  8  Pac.  544, — infra,  VI. 

In  other  cases,  wbere  it  appeared  from  the 
contract  of  sale  that  the  parties  Intended  that 
tbe  vendor  should  bear  the  loss,  the  vendee  was 
relieved  from  liability.  See  Combs  v.  Fisher, 
3  Bibb,  51  ;  Goddard  v.  Bebout,  40  Ind.  115 ; 
TVells  V.  Calnan,  107  Mass.  514,  9  Am.  Rep. 
<55, — infra,  11. 

As  to  time  when  equitable  title  vests  so  as  to 
cast  the  loss  on  the  vendee,  see  Dunn  v.  Takish, 
10  Okla.  .S88,  61  Pac.  926;  Marks  v.  TIchenor, 
^:.  Ky.  536,  4  S.  W.  225;  Gould  v.  Murch,  70 
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Me.  288,  35  Am.  Rep.  325 ;  Lombard  v.  Chicago 
Sinai  Congregation,  64  111.  477, — infra,  IV.  a; 
Johnston  v.  Jones,  12  B.  Mon.  328,  infra,  IV.  b. 

As  to  rights  of  parties  under  option  of  pur- 
chase where  the  option  had  not  been  exercised 
at  time  of  fire,  see  infra,  IV.  c. 

By  reason  of  the  vendee's  equitable  title  he 
must  stand  the  loss  of  rents  and  profits  re- 
sulting from  the  tenant's  quitting  the  premises, 
and  he  will  not  be  relieved  from  the  operation 
of  this  general  rule  by  the  fact  that  the  tenant 
quitted  the  premises  under  a' false  construc- 
tion of  an  agreement  made  between  them. 
Harford  v.  Purrler,  1  Madd.  532. 

In  White  V.  Nutts,  1  P.  Wms.  62,  it  was  held 
that  where  one  having  an  estate  for  two  lives. 
In  certain  premises,  articles  to  convey  them,  a 
purchaser  takes  an  equitable  title  from  the 
time  of  the  sealing  of  the  articles,  and  if  be- 
tween that  time  and  the  making  of  the  con- 
veyance, one  of  the  lives  ends,  the  loss  must 
fall  on  the  purchaser. 

In  Hellrelgel  v.  Manning,  97  N.  T.  66,  It  was 
held  that  a  party  agreeing  to  sell  and  convey 
premises  at  a  future  day  does  not  owe  the 
vendee  any  duty  to  keep  them  in  repair,  or  to 
guard  against  decay  which  is  due  to  time  and 
ordinary  use. 

In  Siter's  Appeal,  26  Pa.  180,  the  property 
had  been  sold  under  a  judgment  entered  against 
the  vendor  prior  to  the  execution  of  the  con- 
tract, and  after  paying  the  amount  of  the  Judg- 
ment from  th^  proceeds  a  surplus  existed  in 
excess  of  the  amount  due  the  vendor  on  the 
purchase  price,  and  It  was  held  that  the  pur- 
chaser was  entitled  to  the  excess. 

II.  Effect  of  proiHsioM  of  contract. 

Tbe  doctrine  of  equitable  conversion  will  not 
be  applied  wbere  it  Is  apparent  from  the  con- 
tract that  such  was  not  tbe  Intention  of  the 
parties.  Re  Graves,  15  Ir.  Ch.  Rep.  357 ; 
EmuBS  V.  Smith,  2  De  G.  &  S.  723. 

And  where  the  contract  made  no  provision 
for  the  vendee's  taking  possession,  and  provided 
that,  unless  carried  out  at  the  time  named,  it 
should  become  null  and  void,  and  tbe  vendee's 
possession  was  not  under  the  contract,  but  un- 
der a  prior  lease  existing  between  him  and  the 
vendor, — tbe  court  held  that  It  was  apparent 
that  the  parties  did  not  intend  that  the  con- 
tract should  work  an  equitable  conversion,  but 
that  the  vendee's  possession  should  be  under 
the  lease,  which  estate  would  continue  until 
the  performance  of  the  contract  of  sale.  Bost- 
wick  V.  Frankfield,  74  N.  Y.  207. 

The  loss  resulting  from  the  burning  of  a 
jbullding  must  fail  on  the  vendor  where  he  cov- 
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the  owner  in  equity.  The  claim  of  the  yen- 
dor  is  but  an  ordinary  money  debt,  secured 
by  the  contract."  See  also  Corey  v.  Small- 
ey,  106  Mich.  260,  64  N.  W.  13;  O'Brien  v. 
Evans,  107  Mich.  623,  66  N.  W.  571.  Many 
authorities  are  cited  by  counsel  for  the  com- 
plainant in  support  of  their  contention  that 
a  vendor's  interest  is  not  real  estate,  and 
does  not  pass  to  the  heir,  but  is  personalty, 
and  goes  to  the  administrator.  The  rule  is 
so  stated  in  11  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  843,  where  the  authorities  are  col- 
lected representing  the  states  of  Arkansas, 
Indiana,  Massachusetts,  New  York,  Penn- 
sylvania, Illinois,  and  Wisconsin.  See  also 
Warvelle,  Vendors,  189,  and  authorities 
cited;  Sugden,  Vendors,  •177.  In  Scott  v. 
Davis,  141  Mo.  213,  42  S.  W.  717,  the  court 
quotes  with  approval  from  22  Am.  &  Eng. 
Enc.  Law,  p.  1065,  the  following  language, 
vie.:  "The  personal  representative  of  the 
vendor  is  generally  the  proper  party  to  en- 
force specific  performance  where  the  pur- 


chase money  is  unpaid,  after  the  death  of  the 
vendor,  although,  if  a  conveyance  has  to  be 
made,  the  vendor's  heirs  or  devisees  may 
also  be  necessary  parties," — citing  Pom. 
Spec.  Perf.  of  Contracts,  §  49;  Fry,  Spec. 
Perf.  of  Contracts,  §  615;  Perry  v.  Roberts, 
23  Mo.  221;  Lceper  v.  Lyon,  68  Mo.  216; 
Butler  V.  RockiceU,  14  Colo.  126,  23  Pac. 
462;  HiU  v.  Proctor,  10  W.  Va.  59;  AngeU 
V.  Steere,  16  R.  I.  200,  14  Atl.  81 ;  Potter 
V.  Ellice,  48  N.  •¥.  323.  As  the  foregoing 
authorities  indicate  that  the  vendor's  title 
is  only  a  trust  coupled  with  an  interest  by 
way  of  security  for  a  debt,  which  is  person- 
alty, so  the  following  ( cited  by  counsel )  are 
in  harmony  in  holding  that  the  vendee  is 
the  oes*iU  que  trust  as  to  the  legal  title,  and 
that  his  interest  is  real  property,  and  de- 
scends to  his  heirs  (in  equity),  who  are  the 
proper  ones  to  file  a  bill  for  specific  per- 
formance. Champion  v.  Brovon,  6  Johns. 
Ch.  400,  10  Am.  Dec.  343;  Pom.  Spec.  Perf. 
of  Contracts,  %  494;  Lavender  v.  Abbott,  30 


enanted  In  the  contract  to  deliver  the  premises 
In  the  same  condition  in  which  they  were  at 
the  time  of  the  execution  of  the  contract. 
Combs  V.  Fisher^  3  Bibb,  61 ;  Goddard  v.  Be- 
bout,  40  Ind.  115. 

And  such  loss  must  fall  on  the  vendor  where 
it  was  apparent  from  the  contract  that  the  par- 
ties contemplated  the  transfer  of  the  buildings 
as  constituting  an  important  and  essential  part 
of  the  transaction.  Wells  v.  Calnan,  107 
Mass.  514,  9  Am.  Rep.  65. 

Where  the  contract  provides  that  the  pur- 
chase money  shall  be  paid  to  the  heirs  of  the 
vendor  after  his  death  his  interest  constitutes 
realty,  and  descends  to  his  heirs.  Stevens  v. 
Plannagan,  131  Ind.  122,  30  N.  B.  898. 

As  to  provisions  of  contract  showing  inten- 
tion to  postpone  the  equitable  conversion  until 
the  performance  of  conditions  of  sale,  see 
infra,  IV. 

III.  The  contract  must  }>e  one  Mohioh  equity  %oill 
specifically  enforce. 

The  contract  will  not  operate  as  an  equitable 
conversion  unless  it  is  one  the  specific  perfor- 
mance of  which  can  be  enforced.  Atty.  Gen. 
V.  Day,  1  Ves.  Sr.  218 ;  Edwards  v.  West,  L.  R. 
7  Ch.  Div.  858,  47  L.  J.  Ch.  N.  S.  463,  88  L.  T. 
N.  S.  481,  26  Week.  Rep.  507;  Haynes  v. 
Haynes,  1  Drew  ft  S.  426,  7  Jur.  N.  S.  595,  30 
L.  J.  Ch.  N.  S.  578,  9  Week.  Rep.  497,  4  L.  T. 
N.  S.  199;  Mills  v.  Harris,  104  N.  C.  626,  10 
S.  E.  704. 

The  same  role  was  laid  down  tn  the  follow- 
ing cases,  where  the  contract  was  so  defective 
that  it  conld  not  be  enforced :  Rose  v.  Cunyng- 
hame,  10  Ves.  Jr.  554 ;  Blair  v.  Snodgrass, 
Sneed   (Ky.)   1. 

And  also  in  the  following  cases,  where  the 
vendor's  title  was  defective:  Green  v.  Smith, 
1  Atk.  572 ;  Re  Thomas.  L.  R.  34  Ch.  Div.  166, 
56  L.  J.  Ch.  N.  S.  9,  55  L.  T.  N.  S.  629. 

A  contract  for  the  sale  of  lands  does  not 
work  an  equitable  conversion  so  as  to  cast  on 
the  vendee  the  loss  resulting  from  the  burning 
of  a  building  located  on  the  premises,  if  the 
vendor's  title  Is  so  defective  that  he  cannot  en- 
force a  specific  performance.  Mackey  v.  Bowles, 
98  Ga.  730,  25  S.  E.  834  ;  Calhoon  v.  Belden,  3 
Bus)!,  675 ;  Chrlstiao  v.  Cabell,  22  Gratt.  82. 

Though  the  rule  does  not  apply  where  the 
vendee  has  accepted  the  title.  Paine  v.  Mel- 
ler,  6  Ves.  Jr.  349. 

Where  a  contract  could  not  have  been  spe- 
cifically enforced  against  the  vendee  at  the 
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time  of  his  death,  his  Interest  was  not  realty, 
and  did  not  descend  to  his  heirs.  Broome  v. 
Monck,  10  Ves.  Jr.  597. 

In  Frayne  v.  Taylor,  10  Jur.  N.  S.  119,  33  L. 
J.  Ch.  N.  S.  228,  12  Week.  Rep.  287,  where  the 
owner  of  land,  after  entering  into  a  verbal  con- 
tract for  its  sale,  died  intestate,  and  his  heir 
executed  a  conveyance  to  the  purchaser,  and 
rendered  his  account  as  administrator  in  which 
he  included  the  proceeds  of  the  sale  as  part  of 
the  personalty,  the  court  held  that  while  the 
contract,  being  one  which  could  not  have  been 
specifically  enforced,  did  not  work  a  conver- 
sion; yet  the  conduct  of  the  heir  in  perform- 
ing the  contract  and  treating  the  proceeds  as 
personalty  amounted  to  an  adoption  of  the  con- 
tract by  him,  and  the  proceeds  mnst  be  re> 
garded  as  personalty. 

Where  a  contract  to  convey  land  Is  without 
consideration  It  does  not  work  an  equitable  con- 
version of  the  land;  as  a  contract,  to  work 
such  a  conversion,  must  be  one  which  equity 
would  have  enforced.  Wlttlngham  v.  Llght- 
hipe,  46  N.  J.  Eq.  429,  19  Atl.  611. 

In  Shaw  v.  Wilkins,  8  Humph.  647,  49  Am. 
Dec.  692,  where  the  vendor  was  without  title, 
and  the  purchaser  had  commenced  an  action 
against  him  to  recover  damages,  it  was  held, 
on  the  death  of  the  purchaser,  that  the  action 
could  be  reviewed  by  his  personal  representa- 
tives, as  the  equitable  title  had  not  passed  to 
the  purchaser. 

And  in  Lunsford  v.  Jarrett,  11  Lea.  192,  it 
was  held  that  the  equitable  title  did  not  pass 
to  the  purchaser  so  as  to  deprive  the  vendor's 
widow  of  dower  In  the  premises,  where,  sub- 
sequent to  the  vendor's  death,  the  contract  was 
rescinded  on  account  of  a  defect  in  his  title. 

In  Kinney  v.  HIckox,  24  Neb.  167,  38  N.  W. 
816,  where  the  contract  was  conditional  that 
the  vendor  should  remove  certain  encumbrances 
then  existing  against  the  property,  the  court 
held  that  until  that  was  done  he  was  not  in  a 
position  to  convey  nor  to  enforce  the  contract ; 
and  If  a  portion  of  the  property  was  destroyed 
by  fire  before  such  conditions  had  been  com- 
plied with,  the  loss  must  fall  on  him. 

To  bring  the  rule  into  operation,  the  canse 
which  renders  the  contract  unenforceable  must 
apply  to  the  contract  itself,  and  if  It  Is  enforce- 
able at  the  time  of  the  death  of  the  vendor  his 
Interest  descends  to  his  next  of  kin,  and  not 
to  his  heirs  at  law,  even  though  the  purchaser 
may  have  subsequently,  by  bis  laches,  lost  his 
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Ark.  172;  PaUner  ▼.  Morrison^  104  K.  Y. 
132,  10  K.  £.  144;  Bender  v.  Luekenhach, 
162  Pa.  22,  29  Atl.  295,  296;  Butter  y.  Ling, 
26  Pa.  466;  IftMer  v.  Miller,  26  N.  J.  Eq. 
354;  Skinner  v.  Newberry,  61  111.  203; 
I/euTW  V.  Smith,  9  N.  Y.  602,  61  Am.  Dec. 
706;  Smith  v.  Gage,  41  Barb.  60;  Potter 
V.  ^ZZtce,  48  N.  Y.  323;  Denham  v.  Cornell, 
67  N.  Y.  556;  Compo  v.  Jackson  Iron  Co, 
49  Mich.  44,  12  N.  W.  901 ;  House  v.  Deorter, 
9  Mich.  246;  Baxter  v.  Robinson,  11  Mich. 
522 ;  Gustin  v.  27nu>n  ffo^ooZ  Z>t«^  94  Mich. 
502,  54  N.  W.  156.  It  is  clear  that  upon 
the  death  of  the  vendor  the  chose  in  action, 
with  the  security  represented  by  the  con- 
tract, became  a  part  of  the  personal  assets 
of  the  estate,  ana  the  interest  of  A.  Douglas 
Keith  therein  was  prospective  merely,  and 
contingent  upon  the  course  of  administra- 
tion. If  the  legal  title  descended  to  him, 
he  held  it  merely  by  a  tenure  analogous  to 
that  of  a  "dry  trustee,"  for  such  person  as 
should  become  entitled  to  it  by  payment  of 
the  contract  price,  or  by  purchase  upon  fore- 
right  to  compel  a  specific  performance.  Curre 
V.  Bowyer,  5  Beav.  6,  note. 

So.  In  Keep  v.  Miller,  42  N.  J.  Eq.  100.  6 
Atl.  405,  the  court  had  refused  to  enforce  a 
specific  performance  of  the  contract  on  the 
ground  that  the  heirs  of  the  vendor,  by  their 
laches,  had  delayed  performance  for  such  a 
time  as  to  render  it  inequitable  to  compel  the 
vendee  to  talce  the  property,  its  value  having 
fallen  In  the  meantime.  The  widow  then 
brought  an  action  to  have  the  property  resold 
and  the  proceeds  distributed  as  personalty. 
The  court  held  that,  the  contract  having  been 
valid  and  originally  enforceable  in  equity 
against  the  vendee,  it  worked  a  conversion  Into 
personalty,  and  as  between  the  next  of  kin  and 
the  heirs  at  law  the  effect  of  such  a  conver- 
sion could  not  be  defeated  to  the  injury  of  the 
next  of  kin  by  the  laches  of  the  heir  which  ren- 
dered the  contract  unenforceable. 

IV.  Time  at  which  conversion  takes  place, 
a.  In  general. 

The  purchaser  takes  an  equitable  title  at  the 
time  of  the  execution  of  the  contract,  and  may 
make  a  valid  deed  at  any  time  thereafter. 
JackBon  ea  dem.  New  Loan  Officers  v.  Bull,  1 
Johns.  Cas.  81. 

And  in  Snyder  v.  Murdock,  51  Mo.  175, 
supra,  the  vendee's  title  was  held  to  date  from 
the  time  of  the  execution  of  the  bond  for  title. 

Where  a  tenant  by  curtesy  executed  a  con- 
tract to  convey  land,  the  fee  of  which  was  In 
his  infant  children,  and  the  contract  was  sub- 
sequently confirmed  by  the  children  on  their 
arriving  at  age,  it  was  held  that  the  vendee 
took  an  equitable  title  which  related  back  to 
the  time  of  the  execution  of  the  contract.  Hall 
V.  Jones,  21  Md.  439. 

In  Richter  v.  Selln,  8  Serg.  &  R.  425,  It  was 
faeld  that  the  purchaser  takes  an  equitable  title 
from  the  date  of  the  execution  of  the  contract, 
and  a  judgment  entered  against  him  subsequent 
to  the  making  of  the  contract  and  prior  to  the 
delivery  of  the  deed  is  a  Hen  on  the  premises, 
his  title  not  constituting  after-acquired  prop- 
erty within  the  Pennsylvania  rule  that  a  judg- 
ment Is  not  a  lien  on  after-acquired  property. 

In  WillianiB  v.  Haddock,  145  N.  Y.  144,  39 
N.  E.  825,  where  it  was  held  that  a  contract 
for  the  sale  of  land  worked  an  equitable  con- 
version from  the  date  of  Its  execution,  and  the 
vendor**  Interest  passed  to  his  personal  repre- 
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closure  of  the  lien;  and  he  had  no  Interest 
that  could  be  acquired  by  sale  on  execu- 
tion. Battle  V.  Pettcay,  27  N.  C.  (6  Ired. 
L.)  576,  44  Am.  Dec.  59;  Boardman  v.  WiU 
lard,  73  Iowa,  20,  34  N.  W.  487 ;  Robineon 
V.  Chapline,  9  Iowa,  91;  Holling8vx>rth  ▼. 
Trueblood,  59  Ind.  542;  Cow  v.  Arnsmann^ 
76  Ind.  210;  Bostick  v.  Keizer,  4  J.  J. 
Marsh.  597,  20  Am.  Dec.  237;  Williams 
V.  Fullerton,  20  Vt.  346;  Toumsley  v.  Bar- 
ber, 27  Vt.  417;  Rankin  v.  Barcroft,  114 
111.  441,  3  N.  E.  97;  Campfield  v.  Johnson, 
5  N.  J.  Eq.  245.  We  are  of  the  opinion  that 
the  execution  debtor,  A.  Douglas  Keith,  had 
no  interest  in  the  land  subject  to  sale  on 
execution,  and  that  the  purchaser  took  no 
title  by  his  purchase  at  such  &ale. 

The  decree  of  the  Circuit  Court  will  be 
reversed,  and  complainant  may  take  a  decree 
in  accordance  with  the  prayer  of  hia  bill, 
with  costs  of  both  courts. 

The  other  Justices  concur. 


sentatives  on  his  death,  although  it  contained 
conditions  precedent  to  the  execution  of  a  deed 
of  conveyance,  and  also  contained  a  provision 
giving  the  vendor  liberty  to  refuse  to  consum- 
mate the  sale  if  the  provisions  precedent  were 
not  performed,  the  court  distinguished  the  case 
from  that  of  Bostwick  v.  Frankfield,  74  N.  T; 
207,  supra,  by  saying  that  that  case  showed 
beyond  any  doubt  that  the  Intention  of  the 
parties  was  that  the  contract  should  not  work 
a  conversion ;  and  that  it  might  be  said  In  most 
contracts  for  the  sale  of  real  estate  that  the 
performance  of  some  act  on  the  part  of  the 
vendee  is  to  precede  the  conveyance  by  the 
vendor,  and  hence  such  performance  might  be 
a  condition  precedent  to  such  conveyance ;  that 
these  contracts  generally  provided  for  the  pay- 
ment of  purchase  money  or  some  portion  there- 
of, and  upon  the  payment  of  the  money  -the 
vendor  is  then  to  make  the  conveyance.  But 
that  provisions  of  this  nature,  found  In  con- 
tracts for  the  sale  of  real  estate,  do  not,  prior 
to  any  default,  alter  this  general  rule  in  regard 
to  the  equitable  conversion  of  the  realty  into 
personalty,  so  far  as  to  prevent  the  ordinary 
result  flowing  from  such  conversion ;  though 
the  court  said  that  after  the  happening  of  the 
default  in  the  performance  of  conditions  pre- 
cedent a  very  dlfTerent  case  Is  made. 

The  doctrine  that  the  vendee  takes  an  equi- 
table title,  the  vendor  holding  the  legal  title 
in  trust  for  the  vendee  from  the  date  of  the 
execution  of  the  contract.  Is  not  afTected  by  the 
fact  that  the  contract  prescribes  a  later  date  for 
the  execution  of  the  conveyance.  Atcherley  v. 
Veron,  10  Mod.  518. 

This  doctrine  is  also  applied  although  the 
money  Is  not  paid  at  the  time  of  the  execu- 
tion of  the  contract.  Hampson  v.  Edelen,  2 
Harr.  &  J.  64.  3  Am.  Dec.  530 ;  Slter's  Appeal, 
26  Pa.  180 ;  Wehn  v.  Fall,  55  Neb.  547,  76  N. 
W.  13. 

In  Slter's  Appeal,  26  Pa.  180,  where  it  waa 
held  that  the  purchaser  takes  an  equitable  title, 
even  though  the  purchase  money  has  not  been 
paid,  the  premises  had  been  sold  under  a  judg- 
ment entered  against  the  vendor  prior  to  the 
execution  of  the  contract.  The  amount  re- 
alized on  the  sale  exceeded  the  purchase  price, 
and  it  was  held  that  the  purchaser  was  entitled 
to  the  surplus. 

In  Dunn  v.  Yaklsh,  10  Okla.  388,  61  Pac.  926, 
the  contract  stated  that  the  vendor  *'has  thla 
day  sold  and  agreed  to  convey"  to  the  purchaser 
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the  land  inTolved,  bat  it  proTlded  that  posses- 
slon  was  not  to  be  gWen  or  the  deed  executed 
until  a  later  date.  The  court  held  that  the 
equitable  title  passed  to  the  purchaser  at  the 
time  of  the  execution  of  the  contract,  and  he 
must  stand  the  loss  resulting  from  fire. 

And  In  Marks  y.  Tichenor,  85  Ky.  536,  4  S. 
W.  225,  It  was  held  that  a  provision  In  a  con- 
tract for  sale  whereby  the  vendor  agreed  to 
imlnt  the  house  and  deliver  possession  at  a 
designated  day  did  not  show  an  intention  to 
postpone  the  vesting  of  the  equitable  title,  and 
the  vendee  must  stand  the  loss  resulting  from 
the  destruction  of  the  building  by  fire. 

But  in  Gould  V.  Murch,  70  Me.  288,  35  Am. 
Rep.  325,  where  the  vendor  agreed  to  convey 
At  a  future  date  on  payment  of  the  purchase 
money,  it  was  held  that  the  equitable  title  did 
not  pass  until  such  future  date,  and  the  vendor 
must  bear  the  loss  resulting  from  fire. 

In  Douglas  County  v.  Union  P.  R.  Co.  5  Kan. 
*615,  the  question  Involved  was  whether  the 
railroad  company,  having  made  a  conditional 
ipurchase  of  land  from  the  government  and  In- 
dians, had  acquired  an  equitable  title  so  as  to 
make  it  subject  to  taxation.  The  contract 
provided  that  the  purchaser  was  not  to  receive 
a  deed  until  the  conditions  were  performed. 
•One  of  the  conditions  was  that  the  railroad 
company  should  construct  26  miles  of  its  line 
within  a  stated  period.  The  court  held  that 
the  land  was  not  taxable,  as  It  was  the  evident 
■intention  of  the  vendor  that  the  title  should 
not  pass  until  the  conditions  were  performed, 
.and  that  the  construction  of  the  road  within 
the  stated  time  was  a  substantial  consideration 
ifor  the  sale,  and  that  time  was  of  tbe  essence 
•of  the  contract.  Tbe  court  also  stated  that  a 
.purchaser  does  not  take  an  equitable  title  until 
the  comlitions  httve  been  so  far  performed  that 
the  land  cannot  be  forfeited. 

This  latter  stateipent  of  the  court  is  not  In 
.accord  with  the  weight  of  authority,  and  the 
•case  must  be  considered  as  limited  in  its  effect 
to  the  peculiar  conditions  named  in  the  con- 
tract. 

And  in  Lombard  v.  Chicago  Sinai  Congrega- 
tion, 64  III.  477,  where  the  contract  contained 
a  provision  making  it  optional  with  the  vendor, 
in  case  of  a  defect  in  the  title,  to  return  the 
•earnest  money  and  declare  the  agreement  can- 
celed, or  to  make  the  title  good,  and  at  the  time 
of  the  destruction  of  a  portion  of  the  premises 
•by  fire  legal  objection  had  been  made  to  the 
title,  and  the  purchaser  had  not  received  no- 
tice of  the  vendor's  election  to  complete  the 
title, — the  court  held  that  the  equitable  title 
'had  not  passed  to  the  purchaser,  and  that  the 
loss  must  fall  on  tbe  vendor. 

And  In  Flower  v.  Cruiksbank,  77  Iowa,  110, 
41  N.  W.  687,  where  the  owner  of  land  entered 
into  an  agreement  with  his  daughter  and  her 
'husband  by  which  they  were  to  occupy  and 
cultivate  his  farm  during  his  life  and  support 
him  from  the  proceeds  thereof,  and  that,  In 
consideration  of  such  services,  he  was  to  give 
this  daughter  an  undivided  one-half  interest  In 
the  place,  the  court  held  that  the  daughter  did 
jot  take  an  equitable  Interest  upon  the  making 
of  the  contract,  but  would  be  entitled  to  re- 
ceive that  Interest  only  when  she  and  her  hus- 
band should  have  performed  their  undertakings 
under  It. 

And  in  Walters  v.  Walters,  132  111.  477,  23 
N.  E.  1120,  where  a  father  entered  into  a  con- 
tract with  his  son  by  which  the  son  was  to  have 
a  home  on  the  father's  furm  and  support  there- 
from for  himself  and  family  during  his  father's 
life,  and  was  to  have  the  farm  at  the  death  of 
his  father,  in  consideration  of  bis  staying  on 
the  farm  and  cultivating  it,  and  supporting 
his  father,  and  paying  a  stated  sum  to  his 
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brothers  at  his  father's  death,  it  was  held  cm 
the  death  of  the  son  prior  to  that  of  the  father 
that  he  did  not  take  an  equitable  title  to  tbe 
farm,  as  he  had  not  performed  his  part  of  the 
contract. 

And  In  Smith  v.  Jones,  21  Utah,  270.  60  Pac 
1104,  the  contract  was  for  the  sale  of  certain 
mining  property,  and  it  provided  for  a  convey- 
ance upon  the  payment  of  the  purchase  money, 
and  contained  a  further  provision  that  the  pur- 
chasers, who  are  spoken  of  as  the  parties  of 
the  second  part,  should  not  sell  their  interest 
until  the  contract  was  fully  satisfied.  Tbe 
purchasers  never  perform'ed,  and  subsequently 
abandoned  the  contract.  The  court  held  that 
they  would  not  take  an  equitable  title  until  tbe 
purchase  price  was  fully  paid,  and  henoe  tbe 
vendor  was  entitled  to  a  judgment  quieting  hia 
title. 

All  of  the  above  decisions  which  hold  that 
the  equitable  title  does  not  pass  until  tbe  con- 
ditions named  In  the  contract  are  fully  per- 
formed rest  upon  the  construction  of  the  par- 
ticular contract  involved,  and  merely  hold  that 
the  rule  that  the  conversion  takes  place  at  tbe 
time  of  the  execution  of  the  contract  shall  not 
apply  so  as  to  overrule  the  apparent  Intention 
of  the  parties. 

b.  Effect  of  vendee's  failure  to  take  poeee^Bion, 

In  Johnston  v.  Jones,  12  B.  Mon.  328,  where, 
under  the  terms  of  the  contract,  the  vendor 
and  vendee  were  to  have  Joint  possession  un- 
til a  specified  date,  the  building  was  destroyed 
by  fire  during  such  Joint  possession,  and  it  was 
held  chat  the  equitable  title  was  in  tbe  pur- 
chaser, and  he  must  bear  the  loss. 

In  Marks  v.  Tlchenor,  83  Ky.  536,  4  S.  W. 
225,  it  was  held  that  the  equitable  title  passed 
to  the  vendee,  although  he  had  not  taken  pos- 
session, and  that  he  must  bear  the  loss  result- 
ing from  fire. 

And  in  Hangler's  Appeal,  S  Pa.  St.  377,  It 
was  held  that  where  the  vendor  died  at  a  date 
prior  to  that  fixed  by  the  contract  for  tbe 
vendee  to  take  possession  the  vendor's  interest 
constituted  personalty. 

In  Harris  v.  King,  16  Ark.  126,  where  it 
was  held  that  the  vendee  took  an  equitable  ti- 
tle, he  had  not  been  In  possession. 

The  equitable  title  was  vesied  In  tbe  vendee 
at  the  time  of  the  execution  of  a  contract 
where  it  authorized  him  to  take  possession  im- 
mediately, although  he  did  not  at  that  time 
take  possession,  and  did  not  pay  the  purchase 
money,  which  under  the  contract  was  payable 
on  demand.  McKechnie  v.  Sterling,  48  Ilarb. 
330. 

Under  a  contract  reciting  that  "the  vendor 
has  this  day  sold  to  the  vendee,"  the  purchaser 
took  an  equitable  title  at  the  time  of  iu  exe- 
cution, though  by  Its  terms  possession  was  not 
to  be  given  until  a  later  date,  and  tbe  purchase 
money  was  not  to  be  paid  until  that  time;  and 
the  loss  resulting  from  the  burning  of  a  build- 
ing between  tbe  time  of  the  execution  of  the 
contract  and  the  surrendering  of  possession  to 
the  purchaser  fails  on  the  purchaser.  Brewer 
v.  Herbert,  30  Md.  301,  tfU  Am.  Dec.  582. 

In  Marvel  v.  Ortiip,  3  Del.  Ch.  »,  the  con- 
tract did  not  authorize  tbe  purchaser  to  take 
possession,  and,  although  the  court  held  that, 
in  the  absence  of  a  provision  to  that  effect,  the 
purchaser  was  not  entitled  to  possession,-  it 
said  that  he  took  an  equitable  title. 

But  in  Phinizy  v.  Guernsey,  111  Ga.  34G.  50 
L.  U.  A.  080,  30  S.  E.  790,  It  was  held  that  the 
rule  that  the  vendee  takes  an  equitable  title, 
and  will  staud  the  loss  occurring  from  the 
burning  of  a  building  located  on  the  land  in- 
volved, did  not  apply  where  the  vendee  had  not 
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gone  Into  posseasion  prior  to  the  fire,  and  the 
▼endora  were  not,  prior  to  that  occurrence,  in  a 
position  where  they  conld  convey  a  good  title 
to  the  vendee.  The  court,  In  deciding  this 
cajK,  did  not  pass  separately  on  the  two 
grounds  of  its  decision,  and  It  cannot  be  told 
tiow  much  weight  they  attached  to  the  fact 
that  the  vendee  had  not  talien  possession,  and 
therefore  the  case  cannot  be  considered  an  au- 
thority against  the  proposition  sustained  by 
the  preceding  cases,  as  the  inability  of  the 
▼endor  to  convey  a  good  title  was  sufficient  to 
fiave  prevented  the  equitable  ownership  from 
iwsslng  to  the  vendee.     See  supra.  III. 

c  Optional  contracU. 

Where  the  payment  of  the  purchase  money 
<6  optional,  and  the  vendor  agrees  to  convey  if 
the  purchase  money  is  paid  in  a  limited  time, 
the  contract  constitutes  an  option  of  purchase, 
and  an  equitable  title  does  not  vest  until  the 
option  Is  exercised,  and  it  must  be  exercised 
within  the  limit  fixed  by  the  terms  of  the  agree- 
ment, as  time  Is  of  the  essence  of  the  contract. 
Stembrldge  v.  Btembridge,  87  Ky.  91,  7  S.  W. 
611. 

And  where  the  owner  of  lands  covenants  with 
another  that  by  malclng  certain  payments  with- 
in a  period  named  he  may  have  an  equal  inter- 
est in  the  lands,  and  the  latter  does  not  agree 
to  purchase  and  never  makes  a  payment,  he 
does  not  take  an  equitable  title.  Richardson 
V.  Hardwlck,  106  U.  S.  252,  27  L.  ed.  145,  1 
Sup.  Ct.  Rep.  213. 

An  option  to  purchase  real  estate  does  not 
convert  It  into  personalty  until  the  option  has 
been  exercised.     Ea  parte  Hardy,  30  Beav.  206. 

And  until  the  lessee  exercises  the  option  of 
purchase  contained  in  his  lease,  he  has  no  equi- 
table interest  which  can  be  reached  by  a  judg- 
ment against  him.  Bras  v.  Sheffield,  49  Kan. 
702,  31  Pac.  306. 

In  Lawes  v.  Bennett,  1  Cox,  Ch.  Cas.  167,  it 
was  held  that  where  the  lessee  of  land  un- 
der a  iease  containing  an  option  to  purchase  at 
any  time  during  the  term  of  the  lease  exer- 
cises such  option  after  the  death  of  the  lessor, 
it  works  an  equitable  conversion  which  relates 
back  to  the  date  of  the  execution  of  the  lease, 
and  the  lessor's  Interest  goes  to  his  next  of 
kin,  and  not  to  his  heirs  at  law. 

This  question  again  arose  In  Townley  v.  Bed- 
well,  14  Ves.  Jr.  590,  where  the  Lord  Chancel- 
tor  followed  Lawes  v.  Bennett,  1  Cox,  Ch.  Cos. 
167,  »upra,  though  he  admitted  that  a  great 
deal  might  be  urged  against  it,  but  said  that 
where  there  is  a  decision  precisely  In  point  it 
is  better  to  follow  it. 

The  Lawes  Case  was  again  followed  in  Col- 
llngwood  V.  Row,  26  L.  J.  Ch.  N.  S.  649,  3  Jur. 
N.  S.  785,  where  precisely  the  same  question 
arose.  KIndersley,  V.  C,  saying  that  if  the 
question  were  res  inief/ra  he  might  entertain 
doubts  upon  the  subject,  but  that,  find- 
ing the  question  decided  by  so  great  a  judge  as 
Lord  KIndersley.  and  his  decision  followed  by 
Lord  Eldon,  In  Townley  v.  Bedwell,  14  Ves.  Jr. 
590.  supra,  he  was  bound  to  follow  it. 

In  Weeding  v.  Weeding,  1  Johns.  &  H.  424, 
where  a  testator,  after  making  his  will,  exe- 
cuted a  lease  of  a  portion  of  the  demised  prem- 
ises containing  an  option  to  purchase,  which 
the  lessee  exercised  after  the  testator's  death, 
the  court  held  that  the  case  could  not  be  dis- 
tinguished from  the  Lawes  Case,  and  followed 
\X. 

I^wes  V.  Bennett.  1  Cox.  Ch.  Cas.  167  was 
again  followed  in  Isaacs  v.  Reglnall  [1894]  3 
Ch.  506,  where  the  lessor  died  Intestate  and 
the  lease  made  the  option  to  purchase  exercis- 
able only  after  the  death  of  the  vendor.  The 
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court,  in  referring  to  Lawes  v.  Bennett,  said : 
"It  may  be  open  to  question  whether  [it] 
.  .  .  could  not  have  been  decided  otherwise 
than  it  was,  but  the  question,  decided  nearly  a 
century  ago,  has  stood  the  test  of  time,  and 
stands  as  a  landmark  upon  this  subject." 

In  Re  Crofton,  1  Ir.  Eq.  Etep.  204,  where 
there  had  been  a  lease  for  lives  renewable  for- 
ever, and  containing  a  covenant  that  if  the  les- 
see should  at  any  time  pay  a  stated  sum  he 
should  hold  the  premises  the  remainder  of  the 
term  free  from  any  rent  whatsoever,  it  was 
held  that  upon  his  exercising  such  option  after 
the  death  of  the  lessor  the  sum  paid  by  him 
would  constitute  personalty,  and  go  to  the 
vendor's  personal   representatives. 

The  Master  of  the  Rolls,  In  rendering  this 
decision,  followed  the  case  of  Lawfes  v.  Ben- 
nett, 1  Cox,  Ch.  Cas.  167,  without  comment  or 
discussion  of  the   principle  involved. 

In  Re  Graves,  15  Ir.  Ch.  Rep.  357,  infra,  the 
court  expressed  a  doubt  as  to  the  correctness 
of  the  decision  In  the  above  case,  saying  that 
no  English  case  establishes  such  a  proposition, 
and  it  distinguished  the  case  from  Lawes  v. 
Bennett,  1  Cox,  Ch.  Cas.  167,  and  the  cases 
following  that  one,  upon  the  ground  that  the 
option  in  those  cases  was  to  be  exercised  with- 
in a  few  years,  while  the  option  in  the  Crofton 
Case  might  not  be  exercised  for  several  cen- 
turies, and  If  exercised  at  that  remote  time  the 
Iimrchase  money  would,  according  to  the  deci- 
sion, become  part  of  the  personal  estate  of  a 
person  dying  several  hundred  years  before  the 
payment. 

But  in  Re  Graves,  15  Ir.  Ch.  Rep.  357,  where 
the  lease  provided  that  the  purchase  money  was 
to  be  paid  to  tlv^  person  who  should  be  the 
owner  of  the  estate  or  the  rent  at  the  time  of 
the  option,  the  court  for  this  reason  distin- 
guished the  case  from  that  of  Lawes  v.  Bennett, 
1  Cox,  Cb.  Cas.  167,  and  held  that  the  lessor's 
Interest-^that  Is,  the  purchase  money — passed 
to  his  heirs  at  law,  he  being  dead.  And  it  will 
be  seen  from  this  distinction  that  the  case  Is 
not  In  conflict  with  Lawes  v.  Bennett,  but  the 
decision  la  placed  on  the  construction  of  the 
instrument,  as,  of  course,  there  can  be  no  equi- 
table conversion  against  the  express  direction 
of  the  vendor. 

And  in  Emuss  v.  Smith,  2  De  G.  &  S.  723, 
where,  after  the  making  of  a  lease,  testator  en- 
tered Into  a  contract  giving  another  an  option 
to  purchase  part  of  the  devised  property,  and 
subsequently  republished  his  will,  the  court 
held  that,  considering  the  language  of  the  will 
and  the  contract,  coupled  with  the  fact  of  the 
republication,  the  exercise  of  the  option  after 
the  testator's  death  did  not  work  an  equitable 
conversion  so  as  to  deprive  the  devisee  of  the 
purchase  moneys  received  on  the  sale  of  the 
land  under  the  contract. 

And  where  the  lessee  exercised,  after  the 
death  of  the  lessor,  an  option  to  purchase  con- 
tained in  the  lease,  the  court  held  that  the  dev- 
isee under  a  devise  contained  In  the  lessor's 
will,  expressly  devising  to  him  the  demised 
premises,  was  entitled  to  the  purchase  money 
due  under  the  contract.  The  court  placed  this 
decision  upon  the  express  ground  that  the  tes- 
tator's will  showed  his  Intention,  and  that 
therefore  the  case  was  distinguishable  from 
Lawes  v.  Bennett,  1  Cox,  Ch.  Cas.  167,  of  the 
soundness  of  which,  the  court  said,  it  did  not 
mean  to  suggest  the  slightest  doubt.  Drant  v. 
Vause,  1  Younge  &  C.  Ch.  Cas.  580,  11  L.  J. 
Ch.  N.  S.  170,  6  Jur.  313. 

The  doctrine  laid  down  In  these  cases  has 
been  followed  In  this  country  In  the  case  of 
Newport  Waterworks  v.  SIsson,  18  R.  I.  411.  28 
Atl.  336,  where  It  was  held  that  the  exercise 
of  the  option  by  the  vendee  after  the  death  of 
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the  yendor  relates  back  to  tbe  date  of  the  execu- 
tion of  the  lease,  and  the  vendor's  interest  does 
not  pass  under  a  deTise  of  tbe  land. 

But  In  Smith  v.  Loewenstein,  50  Ohio  St. 
346,  34  N.  E.  169,  it  was  held  that  where  the 
lessee  exercises  au  option  to  purchase  after  the 
death  of  the  lessor  the  conversion  takes  place 
at  the  time  that  the  exercise  of  the  option  is  de- 
clared, and  does  not  relate  back  to  the  time  of 
the  execution  of  the  lease,  and  the  lessor's  In- 
terest descends  to  his  heirs,  and  not  to  his  next 
of  kin.  In  so  folding  the  court  declared  that 
the  doctrine  of  Liawes  v.  Bennett,  1  Cox,  Ch. 
Cas.  167,  did  not  rest  upon  a  firm  foundation, 
and  that  there  were  no  adjudications  by  that 
court  in  which  the  doctrine  of  equitable  conver- 
sion, as  applied  to  optional  contracts,  was  given 
a  retrospective  operation,  and  also  distinguished 
the  Lawes  Case  on  the  ground  that  the  lease 
in  that  case  was  for  but  seven  years,  and  there- 
fore likely  to  be  exercised  during  the  life  of  the 
lessor;  while  in  the  case  in  hand  the  lease 
being  given  for  ninety-nine  years  with  a  priv- 
ilege of  a  perpetual  renewal,  and  therefore  ren- 
dering probable  the  exercise  of  the  option  at  a 
time  long  subsequent  to  the  death  of  the  les- 
sor, it  could  not  be  presumed  that  he  intended 
that  a  conversion  should  relate  back  so  as  to 
defeat  his  heirs  at  law,  who  might  already  be 
in  possession. 

The  case  of  Re  Adams,  L.  R.  27  Ch.  Dlv.  394, 
64  L.  J.  Ch.  N.  S.  87,  51  L.  T.  N.  S.  382,  32 
Week.  Kep.  883,  differed  from  Lawes  v.  Ben- 
nett, 1  Cox,  Ch.  Caa.  167.  supra^  in  that  the 
lessee,  instead  of  the  lessor,  died.  And  the 
court  held  that  the  exercise  of  the  option  by 
his  administrator  did  not  relate  back  so  as  to 
work  an  equitable  conversioi\;  the  court  say- 
ing that  in  the  Lawes  Case,  the  owner  of  the 
realty  having  created  the  option,  the  contract 
would,  as  between  his  heirs  and  personal  rep- 
resentatives, have  a  retrospective  action,  and 
relate  back  to  the  time  that  he  created  the  op- 
tion. But,  as  regards  the  death  of  the  vendee 
without  exercising  the  option,  his  personal  rep- 
resentatives could  not  subsequently  exercise  it 
and  have  such  exercise  relate  back  so  as  to 
change  the  character  of  his  estate  as  it  existed 
at  the  time  of  his  death. 

The  same  question  was  Involved  in  the  fol- 
lowing cases,  where  it  was  likewise  held  that 
on  the  death  of  the  lessee  without  exercising 
the  option  of  purchase  his  Interest  under  the 
contract  constituted  personalty,  and  passed  to 
his  personal  representatives:  Sutherland  v. 
Parkins,  76  111.  338;  Gustln  v.  Union  School 
Dist.  94  Mich.  502,  64  N.  W.  166 ;  McCormick 
V.  Stephany,  67  N.  J.  Eq.  257,  41  Atl.  840. 

That  the  exercise  of  the  option  does  not  re- 
late back  to  the  date  of  the  execution  of  the 
contract,  so  as  to  operate  as  an  equitable  con- 
version from  that  date  for  all  purposes.  Is 
shown  by  the  case  of  Townley  v.  Bedwell,  14 
Ves.  Jr.  500,  supra,  where  it  was  held  that,  al- 
though it  worked  an  equitable  conversion  so 
that  the  lessor's  interest  was  distributable 
among  his  next  of  kin.  It  did  not  deprive  his 
heirs  of  the  rents  and  profits  accruing  prior  to 
the  exercise  of  such  option. 

And  so.  in  Edwards  v.  West,  L.  R.  7  Ch.  Div. 
858.  20  Week.  Rep.  507,  38  L.  T.  N.  S.  481,  47 
L.  J.  Ch.  N.  S.  463,  where  there  was  a  lease 
containing  an  option  to  purchase,  and  before 
the  time  for  exercising  the  option  the  buildings 
demised  were  burned,  after  which  the  tenant 
exercised  his  option  to  purchase,  and  claimed 
the  insurance  money,  the  court  held  against 
his  contention  on  the  ground  that  the  contract 
could  not  have  been  specifically  enforced  prior 
to  the  exorcise  of  the  option,  and  that  conse- 
quently the  equitable  conversion  could  not  re- 
late back  to  a  time  prior  to  such  exercise  of 
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the  option.  And  the  court.  In  referring  to> 
Lawes  v.  Bennett,  1  Cox,  Ch.  Caa.  167.  9upra, 
says,  that  that  case  had  l}een  criticised ;  an<f 
although  the  court  would  implicitly  follow  it 
in  a  case  between  the  real  and  personal  repre- 
sentatives of  the  person  who  granted  the  op- 
tion, it  did  not  feel  at  liberty  to  extend  it  to- 
a  case  between  the  vendor  and  the  purchaser. 

In  Gilbert  v.  Port,  28  Ohio  St.  276,  the  same 
question  arose,  and  the  court  there  held  that 
the  lessee  acquired  an  equitable  title  at  the  time 
he  exercised  his  option,  but  that  it  did  not  relate- 
back  so  as  to  entitle  him  to  the  insurance 
money. 

But  the  contrary  was  held  in  People's  Street 
R.  Co.  V.  Spencer,  156  Pa.  85,  27  Atl.  113. 

And  in  Williams  v.  Lilley,  67  Conn.  5<t  37 
L.  R.  A.  150,  84  Atl.  765,  where  a  similar 
question  arose,  the  court  held  that  the  vendee'» 
title  related  back  to  the  time  of  the  execution 
of  the  lease,  and  entitled  him  to  Insorance 
money  collected  by  the  vendor.  The  court  in 
so  deciding  said  that  the  provisions  of  the  lease 
were  so  exceptional  and  peculiar  that  the  de- 
cision was  largely  based  upon  them,  and  should 
not  be  regarded  as  laying  down  general  prin- 
ciples applicable  to  all  contracts  of  option.  The 
agreement  involved  demised  to  the  lessee  the 
upper  floors  of  the  building,  with  a  grant  to 
him  of  the  right  to  purchase  all  of  the  prem- 
ises, tbe  sums  paid  by  him  by  way  of  rent  to 
be  credited  on  the  purchase  price,  he  to  pay  all 
taxes  and  insurance  and  to  operate  the  elevator 
and  heat  the  entire  building  from  the  time  of 
the  execution  of  the  lease.  The  provisions,  the 
court  said,  made  the  lessee's  relation  to  the 
premises  as  lessee  subordinate  and  Incidental 
to  his  broader  relation,  as  an  inchoate  or  ini- 
tiate purchaser  thereof. 

And  in  Caldwell  v.  Frazier  (Kan.)  68  Pac. 
1076,  where  the  lessee  exercised  the  option 
after  a  portion  of  the  property  had  been  de- 
stroyed by  fire,  it  was  held  his  title  to  the 
property  dated  from  the  time  of  the  exercise  of 
the  option,  and  did  not  relate  back  to  the  date 
of  the  execution  of  the  lease ;  and  if  he  took  the 
property  he  would  have  to  take  it  in  the  condi- 
tion in  which  it  was  at  the  time  of  his  election 
to  take,  under  the  option,  and  he  could  not  com- 
pel the  vendor  to  restore  the  premises  and  con- 
vey them  to  him,  or  to  convey  them  to  him  wltb 
an  abatement  in  price  equal  In  value  to  the 
lost  improvements. 

In  Kerr  v.  Day,  14  Pa.  112,  53  Am.  Dec.  526, 
it  was  held  that  where  one  in  possession  of 
land  under  a  lease  containing  an  option  of  pur- 
chase exercises  the  option  it  relates  back  to  the 
date  of  the  execution  of  the  lease,  as  against 
an  intervening  purchaser  from  the  vendor. 

V.  Reconversion. 

Where  time  is  of  the  essence  of  the  contract 
the  purchaser  has  no  title  after  default.  Peter- 
son V.  Davis,  63  Kan.  672,  66  Pac.  623. 

The  vendee  under  a  land  contract  becomes 
the  equitable  owner  of  the  land,  although  he 
did  not  pay  or  tender  the  purchase  price  until 
after  the  date  named  in  the  contract,  unless 
time  was  of  the  essence  of  the  contract.  King 
V.  Ruckman,  21  N.  J.  Eq.  599. 

In  Davis  v.  Vass,  47  W.  Va.  811,  35  S.  B. 
826,  where  the  vendee,  who  was  In  possession, 
had  defaulted  in  paying  the  purchase  price  and 
the  vendor  had  subsequently  sold  the  land  to 
the  vendee's  wife  by  contract,  allowing  her  the 
amount  that  had  already  been  paid  by  her  hus- 
band on  his  contract,  it  was  held  that  the  hua- 
band,  not  having  surrendered  possession,  held 
the  equitable  title  to  the  land  which  was  sub- 
ject to  a  lien  of  a  judgiaent  which  bad  beeo 
entered  against  him. 
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Bnt  In  Wllllamt  t.  Haddock,  145  N.  Y.  144. 
89  N.  B.  823,  where  the  court  held  that  a  land 
eontract  works  a  conversion  from  the  date  of 
its  execution,  although  by  reason  of  a  condi- 
tion precedent  the  legal  conveyance  was  not 
to  be  made  until  the  performance  of  the  con- 
4lition,  the  court  said  that  a  failure  to  perform 
the  condition  would  work  a  reconversion  from 
the  date  of  the  default. 

And  where  a  purchaser  falls  to  perform  the 
•contract  on  his  part,  and  it  is  forfeited,  the 
vendor's  interest  again  becomes  realty,  and  his 
devisee  takes  it  discharged  from  the  equlUble 
rights  of  the  purchaser.  McCarty  v.  Myers,  5 
Hun.  83. 

The  vendee's  equitable  estate  which  he  ac- 
quires by  his  entry  under  a  contract  of  pur- 
chase is  defeated  by  his  refusal  to  comply  with 
the  terms  of  the  contract,  and  he  becomes  a 
trespasser,  and  the  vendor  may  maintain  eject- 
caent.     Whittier  v.  Stege,  61  Cal.  238. 

And  in  Thome  v.  Hammond,  46  Cal.  532, 
where  the  defendant  had  been  in  default  for 
more  than  two  years,  and  had  unqualifiedly  re- 
cused to  perform,  it  was  held  that  he  had 
lost  his  equitable  title,  and  could  not  set  up 
the  contract  as  a  defense  to  an  action  of  eject- 
ment. 

Whether  or  not  a  purchaser's  interest  under 
a  land  contract  constitutes  realty  so  as  to  de- 
scend to  his  heirs  must  be  determined  from  the 
situation  of  things  at  the  time  of  his  death, 
for  nothing  happening  subsequently  can  alter 
the  rights  of  his  real  and  personal  representa- 
tives.    Gamett  v.  Acton,  28  Beav.  833. 

Where  the  vendor's  widow,  who  is  entitled 
to  his  personalty,  surrenders  the  purchase- 
money  notes  to  the  purchaser  In  consideration 
<of  his  transfer  of  the  bond  for  title  to  her,  she 
•does  not  thereby  work  a  reconversion  so  as  to 
entitle  the  heirs  to  retain  the  realty,  but  she 
may  compel  them  to  convey  to  her.  Fuller  v. 
Bradley,  160  111.  51,  43  N.  E.  732. 

A  similar  question  was  Involved  In  Lelper's 
Appeal,  35  Pa.  420,  78  Am.  Dec.  347,  where, 
after  the  death  of  the  vendor,  the  purchaser 
made  default  and  forfeited  the  property.  It 
was  held  that,the  forfeiture  did  not  work  a  re- 
•converslou,  and  that  the  property  went  to  the 
vendor's  personal  representatives.  This  was 
on  the  ground  that  the  personal  representa- 
tives, being  entitled  to  the  purchase  money, 
were  also  entitled  to  the  realtj  forfeited  in 
iieo  of  it. 

And  in  Tate  v.  Conner,  17  N.  C.  (2  Dev.  Eq.) 
224,  it  was  held  that  the  rescission  of  the  con- 
tract by  the  vendor  after  the  death  of  the 
vendee  did  not  work  a  reconversion  so  as  to  en- 
title the  personal  representatives  of  the  vendee 
to  recover  the  purchase  money  paid  by  him. 
The  court  said  that  the  heir  was  entitled  to  the 
land,  and  if  she  could  not  get  that  she  was  en- 
titled to  the  purchase  money  in  lieu  of  it. 

And  in  Young  v.  Young,  81  N.  C.  91,  It  was 
also  held  that  when  the  contract  Is  rescinded 
after  the  death  of  the  vendee  the  right  of  ac- 
tion to  recover  the  purchase  money  paid  goes 
to  his  heirs. 

But  in  Laufler  v.  Ashley,  6  Ky.  L.  Rep.  748, 
it  was  held  by  a  divided  court  that  where  the 
vendor  rescinds  after  the  death  of  the  vendee 
the  cause  of  action  to  recover  the  purchase 
money  paid  by  him  Is  in  the  personal  represen- 
tatives. 

And  where,  under  the  provisions  of  the  con- 
tract, the  vendor  was  authorized  to  declare  It 
forfeited  on  the  failure  of  the  vendee  to  pay 
the  purchase  price  within  the  stipulated  time, 
and  he  dies  In  default,  bis  Interest  Is  not  realty. 
Lobdell  V.  Hayes,  4  Allen,  187. 

Where  one  holding  land  as  trustee  executed 
a  contract  of  sale  which  provided  that  he  might 
57  L.  R.  A. 


rescind  it  on  the  default  of  the  purchaser,  a 
subsequent  rescission  by  him  operated  as  a  re- 
conversion of  his  estate,  and  the  Interest  of  the 
cestui  que  trust,  who  had  died  prior  to  the  re- 
scission, constituted  realty.  Lelper  v.  Irvine, 
26  Pa.  64. 

VI.  Applioation  of  doctrine  in  actions  at  Jaw, 

Some  unsuccessful  attempts  have  been  made 
to  apply  the  doctrine  In  actions  at  law  In  states 
where  the  distinctions  between  law  and  equity 
had  not  at  the  time  been  abrogated. 

In  Thompson  v.  Gould,  20  Pick..  134,  where 
the  purchaser  brought  an  action  of  assumpsit 
to  recover  from  the  vendor  the  sums  paid  by 
him  on  a  contract  for  the  purchase  of  land 
upon  the  ground  that  a  portion  of  the  premises 
had  been  destroyed  by  fire  snd  the  considera- 
tion had  thereby  failed,  the  court  held  that  the 
plaintiff  could  recover,  and  that  the  loss  re- 
sulting from  the  fire  must  fall  on  the  vendor. 
In  so  holding  the  court  said  that  a  different 
doctrine  had  been  adopted  in  equity,  founded 
on  the  fiction  that  whatever  is  sgreed  to  be 
done  shall  be  considered  as  actually  done,  but 
that  a  court  of  law  could  not  recognize  such 
doctrine. 

A  similar  question  was  Involved  In  Powell 
V.  Dayton,  8.  &  G.  R.  R.  Co.  12  Or.  488,  8  Pac. 
544,  where,  after  the  destruction  of  a  portion 
of  the  premises,  the  purchaser  refused  to  per- 
form, and  the  vendor  brought  an  action  at  law 
against  him  to  recover  damages  for  breach  of 
contract.  The  court  held  that  it  could  not 
apply  the  doctrine  of  equitable  conversion,  but 
must  hold  that  the  title  was  In  the  vendor  at 
the  time  of  the  destruction  of  the  premises, 
and  hence  the  purchaser  was  excused  at  law 
from  performing. 

And  in  Tenelck  v.  Flagg,  29  N.  J.  L.  26,  It 
was  held  that  the  rule  In  equity  that  the  vend- 
or's interest  constitutes  personalty  and  passes 
to  his  personal  representatives  will  not  be  ap- 
plied in  courts  of  law. 

In  Hall  V.  Bray.  1  N.  J.  L.  212,  it  was  held 
that  a  contract  for  the  sale  of  land  on  which 
the  purchase  money  is  not  paid  during  the  life 
of  the  vendor  does  not  amount,  at  law,  to  a 
revocation  of  the  vendor's  will  by  which  the 
property  is  devised,  though  the  court  said  that 
In  equity,  perhaps,  the  contract  might  be  con- 
sidered as  an  absolute  disposition  of  the  prop- 
erty. 

And  In  Wright  v.  Moore,  21  Wend.  230,  it 
was  held  that  a  court  of  law  must  act  on  the 
legal  title  only,  and  consequently  the  purchas- 
er's equitable  title  Is  not  a  defense  to  an  ac- 
tion of  ejectment  brought  against  him  by  the 
vendor  on  his  failure  to  pay  the  purchase 
money. 

The  power  of  the  court  to  apply  the  doctrine 
In  actions  at  law  does  not  seem  to  have  ever 
been  questioned  in  the  jurisdictions  where  the 
distinctions  between  law  and  equity  have  been 
abolished,  though,  as  will  appear  from  the  fol- 
lowing statement  of  the  cases,  the  doctrine  has 
been  actually  applied  in  such  actions. 

In  Thompson  v.  Thompson,  46  N.  C.  (1  Jones, 
L.)  430,  supra,  where  It  was  held  that  the 
purchaser  takes  an  equitable  title,  the  question 
arose  on  a  petition  to  have  dower  assigned  to 
the  widow  of  the  purchaser. 

Jones  V.  Hollister,  51  Kan.  310,  32  Pac.  1115, 
supra,  where  It  was  held  that  the  vendee  took 
an  equitable  title,  was  an  action  of  ejectment. 

In  Jewett  v.  Black,  60  Neb.  173,  82  N.  W. 
375,  supra,  the  action  was  one  of  ejectment  by 
the  vendor  against  the  vendee,  and  the  defend- 
ant set  up  the  contract  and  asked  for  a  decree 
enforcing  specific  performance.    The  court  en- 
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tertalned  the  defense,  though  it  held  against 
him  on  the  ground  of  forfeiture. 

In  Woodward  ▼.  Dean,  46  Iowa,  499,  tupra, 
where  it  was  held  that  a  judgment  against  the 
yendor  was  not  a  lien  on  his  interest,  the  ques- 
tion arose  in  garnishment  proceedings. 

And  Snyder  v.  Murdock,  51  Mo.  175,  »upra, 
where  It  was  held  that  the  purchaser  must  bear 
the  loss  resulting  from  fire,  was  an  action  on 
the  puxchase-money  notes. 

Cochran  ▼.  Utter,  15  N.  T.  Week.  Dig.  570, 
supra,  was  an  action  by  the  vendee  to  recover 
bark  which  he  had  cut  from  trees  on  the  prem- 
ises and  which  the  vendor  had  sold,  and  It  was 
held  that  the  title  was  In  the  vendee,  and  he 
could  maintain  the  action. 

In  Catlin  v.  Robinson,  2  Watts,  373,  supra, 
where  it  was  held  that  a  judgment  against  the 
vendee  constitutes  a  lien  on  his  interest,  the 
court  said:  "These  principles  have  been  cast 
upon  us  by  our  want  of  a  court  of  chancery, 
and  consequent  departure  from  a  rule  of  the 
common  law,  by  which  a  judgment  and  execu- 
tion operate  but  upon  legal  estates.** 

And  West  Hickory  Min.  Asso.  v.  Reed,  80 
Pa.  38,  supra  f  where  it  was  held  that  the  vend- 
or's interest  constitutes  personalty  and  may  be 
disposed  of  by  his  personal  representatives, 
was  an  action  of  debt  to  recover  purchase 
money. 

In  Siter's  Appeal,  26  Pa.  180,  supra,  where 
it  was  held  that  the  vendee  took  an  equitable 
title  and  was  entitled  to  the  surplus  realized 
on  a  sale  under  a  judgment  against  the  vendor, 
was  a  proceeding  before  an  auditor  to  dispose 
of  the  surplus  moneys. 

Russell's  Appeal,  15  Pa.  319,  supra,  was  a 
•imilar  proceeding,  and  there  it  was  held  that 
an  assignment  of  the  contract  by  the  vendee 
constituted  a  mortgage  of  realty,  and  must  be 
recorded  as  against  subsequent  judgment  cred- 
itors of  the  vendee. 

VII.  Conclusion. 

Under  the  familiar  doctrine  that  equity  con- 
siders as  done  that  which  was  agreed  to  be 
done,  a  contract  for  the  sale  of  land  operates 
as  an  equitable  conversion.  The  vendee  takes 
an  equitable  title,  and  his  interest  under  the 
contract  becomes  realty ;  in  case  of  his  death 
before  the  conveyance  is  made  the  title  de- 
scends to  his  heirs;  he  is  entitled  to  all  bene- 
fits attaching  to  the  property,  and  must  bear 
all  losses,  unless  the  contract  shows  a  contrary 
Intention  on  the  part  of  the  parties;  he  may 
execute  a  valid  mortgage  or  deed  of  the  prop- 
erty; and  is  entitled  to  the  usual  benefits  at- 
taching to  the  ownership  of  property,  subject, 
however,  to  the  rights  of  the  vendor,  who  holds 


the  legal  title  as  security  for  the  payment  of 
the  purchase  money. 

Conversely,  the  vendor's  interest  constitutes 
personalty,  and  on  his  death  is  dlstrilmtable 
as  such.  He  holds  the  legal  title  as  trustee 
for  the  purchaser  and  as  security  for  the  pay- 
ment of  the  purchase  money.  He  cannot  give 
a  valid  deed  or  mortgage  of  the  property  to 
one  having  knowledge  of  the  vendee's  equities, 
though  he  may  transfer  his  interest  under  the 
contract.  The  decisions  are  conflicting  as  to 
whether  a  judgment  against  him  constitutes 
a  lien  on  the  property ;  some  hold  that  it  doea 
not  constitute  a  lien,  while  others  bold  that  it 
constitutes  a  Hen  on  his  Interest  in  the  prop- 
erty which  may  be  sold  under  the  judgment. 

The  doctrine  will  not  be  applied  where  it  I» 
apparent  from  the  contract  that  the  parties 
Intended  that  It  should  not  operate  as  an  equi- 
table conversion. 

Neither  will  it  be  applied  where  the  contract 
Is  one  the  specific  performance  of  which  can- 
not Ihb  enforced. 

The  conversion  takes  place  at  the  time  of 
the  execution  of  the  contract,  even  though  the 
purchaser  does  not  take  possession  or  pay  the 
purchase  price;  though  in  some  cases,  where 
the  decisions  were  based  on  the  language  of 
the  particular  contracts,  it  was  held  that  the 
equitable  title  did  not  pass  until  the  perform- 
ance of  certain  conditions. 

In  cases  of  leases  containing  options  of  pur- 
chase It  has  been  established  by  the  English 
courts  that  where  the  lessee  exercises  the  op- 
tion of  purchase  after  the  death  of  the  lessor 
it  relates  back  to  the  date  of  the  execution  of 
the  lease,  and  the  vendor's  interest  constitutes 
personalty  and  is  distributable  among  his  next 
of  kin.  This  rule  has  been  criticised  both  in 
this  country  and  England,  and  the  cases  in 
this  country  are  divided  on  the  question. 

However,  the  courts  of  both  countries  are 
united  in  limiting  Its  operation,  and  hold  that 
when  the  lessee  dies  the  subsequent  exercise  of 
the  option  by  his  personal  representatives  does 
not  relate  back,  and  his  interest  goes  to  his 
next  of  kin. 

The  rule  Is  established  by  tha  weight  of  au- 
thority that  the  failure  of  performance  by  the 
vendee  within  the  stipulated  time  does  not 
work  a  reconversion  unless  time  is  of  the  es- 
sence of  the  contract. 

In  some  of  the  decisions  arising  in  actions 
at  law,  the  distinction  between  law  and  equity 
has  been  maintained,  and  the  court  has  refused 
to  apply  the  doctrine  of  equitable  conversion. 
In  other  jurisdictions,  where  such  distinctions 
have  been  abrogated,  the  doctrine  has  been  ap- 
plied In  proceedings  at  law,  though  without 
having  the  power  of  the  court  to  do  so  actually 
questioned  and  passed  upon.  C.  W.  P. 
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Re  Arnot  CARTER. 

(166  Mo.  604.) 

Blerelr  exempt! nar  *  witness  in  n  crini- 
Innl  case  front  llnbllitr  to  tanve  his 
testlntonr  nsed  nvninst  himself  in  case 
he  is  subsequently  prosecuted  for  an  oifense 
to  which  It  relates  is  not  suflGlcIent  to  pre- 
vent his  claiming  the  protection  of  a  consti- 


tutional provision  that  no  person  shall  be 
compelled  to  testify  against  himself  In  any 
criminal  case,  since  the  testimony  so  given 
may  disclose  facts  upon  which  a  successful 
prosecution  against  him  may  be  fonnded. 

(February  4,  1902.) 

PETITION  for  a  writ  of  habeas  corpus  to 
procure  the  discharge  of  petitioner  from 


Note. — As  to  statutory  exemption  from 
prosecution  as  a  substitute  for  constitutional 
exemption  from  self-incriminating  evidence,  see 
Re  Buskett  (Mo.)  14  L.  B.  A.  407,  and  note; 
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United  States  v.  James  (D.  C.  N.  D.  III.) 
26  L.  R.  A.  418,  and  note;  and  B»  parte  O>heo 
(Cal.)  26  L.  B.  A.  423. 
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the  custody  of  the  sheriff  of  Shannon  Coun- 
ty, to  which  he  had  been  committed  for  con- 
tempt in  refusing  to  answer  questions  pro- 
pounded to  him  as  ar  witness.  Petitioner 
discharged. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  Orohard,  for  petitioner: 

The  statute  is  in  violation  of  S  23,  art. 
2,  of  the  Constitution  of  Missouri,  and  of 
the  5th  Amendment  to  the  Constitution  of 
the  United  States. 

Counselman  v.  Hitchcock,  142  U.  S.  547, 
35  L.  ed.  1110,  3  Inters.  Com.  Rep.  816,  12 
Sup.  Ct.  Rep.  195;  State  v.  Quarles,  13  Ark. 
307;  State  em  rel.  Atty,  Oen.  y.  Simmons 
Hardfcare  Co.  109  Mo.  118,  15  L.  R.  A. 
676,  18  S.  W.  1125;  Re  Green,  86  Mo.  App. 
216;  JSw  parte  Buskett,  106  Mo.  602,  14  L. 
R.  A.  407,  17  S.  W.  753. 

Slfterwoody  J.,  delivered  the  opinion  of 
the  court: 

This  proceeding  has  been  instituted  to 
test  the  validity  of  §  2206,  Rev.  SUt  1899, 
which  reads  this  way:  "No  person  shall 
be  incapacitated  or  excused  from  testifying 
touching  any  offense  committed  by  another^ 
against  any  of  the  provisions  relating  to 
gaming,  by  reason  of  his  havine  betted  or 
played  at  any  of  the  prohibited  games  or 
gaming  devices,  but  the  testimony  which 
may  ^  given  by  such  person  shall  in  no 
case  he  used  against  him."  It  seems  that 
a  prosecution  was  begun  against  W.  R. 
Shuck  €t  aL,  down  in  Shannon  county,  for 
playing^  "pitch"  and  "seven-un"  for  money 
and  dnnks.  On  the  trial  of  uiat  cause,  pe- 
titioner was  sworn  as  a  witness,  whereupon 
the  following  colloquy  ensued  between  the 
prosecuting  attorney  and  the  witness: 

Q.  Are  you  acquainted  with  W*  R. 
Shuck? 

A.  Yes,  sir. 

Q.  I  will  ask  you —  He  stands  charged 
here  with  betting  on  a  game  of  pitch,  also 
on  a  game  of  seven-up,  last  July  some  time. 
I  will  ask  vou  to  state  to  the  jury  if  you 
saw  them  along  about  that  time  playing  T 

A.  1  must  refuse  to  testify  in  this  case. 
I  am  afraid  I  would  incriminate  myself. 

Q.  I  will  ask  you  to  state  to  this  jury 
if  you  did  not»  some  time  within  a  year 
prior, — some  time  last  July, — ^if  they  were 
not  over  here  at  this  place,  and  you  didn't 
see  them  playing  pitch  for  the  drinks? 

A.  Ab  I  told  you  before,  I  refuse  to  tes- 
tify, on  the  same  grounds. 

Your  Honor,  I  insist  that  the  witness  an- 
swer the  questions. 

The  Court:     Answer  the  question. 

A.  I  refuse  to  answer  the  question,  be- 
cause it  would  lead  to  evidence  which  would 
incriminate  myself,  or  lead  to  witnesses  by 
whose  testimony  I  yould  be  convicted,  and 
would  humiliate  and  degrade  me,  and,  if  1 
should  give  evidence  concerning  the  whole 
case,  it  would  criminate  me. 

Upon  such  refusal  the  court  fined  the  pe- 
titioner for  contempt,  and  ordered  him  into 
the  custody  of  the  sheriff^  in  whose  custody 
he  now  is. 
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On  behalf  of  his  constitutional  exemption 
from  being  required  to  answer  such  ques- 
tions, petitioner  contends  that  he  did  not 
have  to  answer  them.  The  i>etitioner  con- 
tends that  his  confinement  is  illegal,  and  in 
violation  of  S  23  of  article  2  of  the  Consti- 
tution of  the  state  of  Missouri,  which  saya 
"that  no  person  shall  be  compelled  to  testify 
against  himself  in  a  criminal  case,"  and 
that  said  imprisonment  is  in  violation  of 
that  part  of  the  5th  Amendment  to  the  Con- 
stitution of  the  United  States  which  says,, 
"nor  shall  any  person  be  compelled,  in  any 
criminal  case,  to  be  a  witness  against  him- 
self." 

The  rulings  of  various  courts  have  not 
been  uniform  on  the  question  here  present- 
ed; one  court,  and  perhaps  more,  holding 
to  the  extreme  view  that  only  in  a  criminal 
case  wherein  the  person  sought  to  be  made 
a  witness  was  also  a  party  defendant  in 
such  case  did  the  constitutional  prohibition 
apply.  Thus,  in  New  York  the  Constitu- 
tion declared  that  no  person  shall  "be  com- 
pelled, in  any  criminal  case,  to  be  a  witness 
against  himself."  Const,  art.  1,  §  6.  And 
the  act  there  questioned  provided  that  every 
person  offending  against  the  statute  should 
"be  a  competent  witness  against  any  other 
person  so  offending,"  and  might  be  com- 
pelled to  give  evidence  before  any  magis- 
trate or  grand  jury,  or  in  any  court,  in  the 
same  manner  as  other  persons,  "but  the 
testimony  so  given  shall  not  be  used  in  any 
prosecution  or  proceeding,  civil  or  criminal, 
against  the  person  so  testifying."  Laws 
1853,  chap.  539,  §  14.  A  similar  provision 
was  contained  in  chapter  446  of  the  Laws 
of  1857,  in  S  52.  And  upon  this  it  was 
said:  "The  term  'criminal  case,'  used  in 
the  clause,  must  be  allowed  some  meaning, 
and  none  can  be  conceived,  other  than  a 
prosecution  for  a  criminal  offense.  But  it 
miuit  be  a  prosecution  against  him,  for 
what  is  forbiaden  is  that  he  should  be  com- 
pelled to  be  a  witness  af^inst  himself. 
Now,  if  he  be  prosecuted  criminally  touch- 
ing the  matter  about  which  he  has  testified 
upon  the  trial  of  another  person,  the  stat- 
ute makes  it  impossible  that  his  testimony 
given  on  that  occasion  should  be  used  by 
the  prosecution  on  the  trial.  It  cannot^ 
therefore,  be  said  that  in  such  criminal  case 
he  has  been  made  a  witness  against  himself 
by  force  of  an^r  compulsion  used  towards 
him  to  procure  in  the  other  case  testimony 
which  cannot  possibly  be  used  in  the  crimi- 
nal case  against  himself."  And  thereupon 
it  was  ruled  that,  as  the  witness  Hackley 
was  not  a  party  defendant  to  the  prosecu- 
tion, he  was  compellable  to  testify  before 
the  grand  juiy.  I'eople  ex  rel.  Hackley  v. 
Kelly,  24  N.  Y.  74. 

In  Massachusetts,  however,  the  provision 
of  the  Constitution  was  that  no  subject 
shall  be  "compelled  to  accuse  or  furnish 
evidence  against  himself."  Const,  pt.  1^ 
art.  12.  The  statute  bearing  on  that  sub- 
ject provided:  "No  person  who  is  called 
as  a  witness  before  the  joint  special  commit- 
tee on  the  state  police,  shall  be  excused 
from  answering  any  question  or  from  the 
production   of   any   pap^r   relating  to  any 
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corrupt  practice  or  improper  conduct  of  the 
state  ponce,  forming  the  subject  of  inquiry 
by  such  committee^  on  the  ground  that  the 
answer  to  such  question  or  the  production 
of  such  paper  may  criminate  or  tend  to 
criminate  himself,  or  to  disgrace  him,  or 
otherwise  render  him  infamous,  or  on  the 
ground  of  privilege;  but  the  testimony  of 
any  witness  examined  before  said  commit- 
tee upon  the  subject  aforesaid  or  any  state- 
ment made  or  paper  produced  by  him  upon 
fluch  an  examination,  shall  not  be  used  as 
•evidence  against  such  witness  in  any  civil 
or  criminal  proceeding  in  any  court  of  jus- 
tice." Stot.  1871,  chap.  91.  The  witness 
Emery  was  brought  before  the  joint  special 
•committee  of  the  senate  and  house,  and  this 
interrogatory  propounded  to  him:  "Have 
jou  ever  paid  any  money  to  any  state  con- 
stable, and  do  you  know  of  any  corrupt 
practice  or  improper  conduct  of  the  state 
police?  If  so,  state  fully  what  sums,  and 
to  whom  you  have  thus  paid  money,  and 
also  what  you  know  of  such  corrupt  prac- 
tice and  improper  conduct."  To  this  he  an- 
swered: "1  decline  to  answer  the  .  .  . 
question,  upon  the  grounds — First,  that  the 
answer  thereta  will  accuse  me  of  an  indicta- 
ble offense;  second,  that  the  answer  thereto 
will  furnish  evidence  against  me  by  which 
I  can  be  convicted  of  such  an  offense."  For 
this  refusal  he  was  imprisoned.  Being 
brought  before  Judge  Wells  on  habeas  cor- 
pus, the  case  was  fully  argued,  and  upon 
conference  with  the  other  judges  of  the  su- 
preme judicial  court  the  opinion  delivered 
by  Judge  Wells  (Emery's  Case,  107  Mass. 
172,  9  Am.  Rep.  22)  met  with  the  unani- 
mous concurrence  of  all  the  judges.  In  that 
opinion  it  is  said  in  regard  to  the  question 
propounded:  "It  is  apparent  that  an  af- 
firmative answer  to  the  question  put  to  him 
might  tend  to  show  that  he  had  been  guilty 
of  an  offense,  either  aeainst  the  laws  relat- 
ing to  the  keeping  and  sale  of  intoxicating 
liquors,  or  under  the  statute  for  punish- 
ing one  who  shall  corruptly  attempt  to  in- 
fluence an  executive  officer  by  the  gift  or  of- 
fer of  a  bribe  (Gen.  Stat.  chap.  163,  §  7)." 
Regarding  the  clause  quoted  from  the  bill 
of  rights,  the  opinion  says:  "By  the  nar- 
rowest construction,  this  prohibition  ex- 
tends to  all  investigations  of  an  inquisito- 
rial nature  instituted  for  the  purpose  of 
discovering  crime,  or  the  perpetrators  of 
crime,  by  putting  suspected  parties  upon 
their  examination  in  respect  thereto  in  any 
manner,  although  not  in  the  course  of  any 
pending  prosecution.  But  it  is  not  even 
thus  limited.  The  principle  applies  equally 
to  any  compulsory  disclosure  of  his  guilt 
by  the  offender  himself,  whether  sought  di- 
rectly as  the  object  of  the  inquiry,  or  in- 
directly and  incidentally  for  the  purpose  of 
establishing  facts  involved  in  an  issue  be- 
tween other  parties.  If  the  disclosure  thus 
made  would  be  capable  of  beinff  used 
against  himself  as  a  confession  of  crime, 
or  an  admission  of  facts  tending  to  prove 
the  commission  of  an  offense  by  himself, 
in  any  prosecution  then  pending  or  that 
might  be  brought  against  him  therefor,  such 
disclosure  would  be  an  accusation  of  him- 
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self,  within  the  meaning  of  the  oonstitn- 
tional  provision.     In  the  absence  of  r^ula- 
tion  by  statute,  the  protection  against  such 
self-accusation  is  secured  by  according  to 
the  guilty  person,  when  called  upon  to  an- 
swer as  witness  or  otherwise,  the  privil^e 
of  then  avowing  the  liability  and  claiming 
tJie  exemption,  instead  of  compelling  him  to 
answer,  and  then  excluding  his  admissioiis 
so    obtained.,    when    afterwards    offered    in 
evidence  against  him.     This  breach    of  the 
constitutional   exemption   corresponds    with 
the  common -law  maxim,  Nemo  tenetur  seijh 
sum  accusare,  the  interpretation  and  appli- 
cation of  which  has  always  been  in  accord- 
ance with  what  has  been  just  stated.''     Re- 
ferring to  the  expression  "or  furnish   evi- 
dence  against   himself,"   the   opinion    says 
that  this  clause  must  be  equally  extensive 
in  its  application,  and  "in  its  interpretation 
may   be   presumed   to  be  intended  tx>   add 
something  to  the  significance  of  that  which 
precedes.    Aside    from    this    consideration, 
and  upon  the  language  of  the  proposition 
standing  by  itself,  it  is  a  reasonable  con- 
struction to  hold  that  it  protects  a  person 
from  being  compelled   to   disclose  the   cir- 
cumstances of  his  offense^  the  sources  from 
which  or  the  means  by  which  evidence  of 
its  commission,  or  of  his  connection   with 
it,  may  be  obtained  or  made  effectual  for 
his  conviction  without  using  his  answers  as 
direct    admissions     against    him.     For    all 
practical  purposes,  such  disclosures  would 
nave  the  effect  to  furnish  evidence  against 
the  party  making  them.    They  might  fur- 
nish   the    only    means    of   discovering    the 
names  of  those  who  could  give  evidence  con- 
cerning the  transaction,  the  instrument  by 
which  a  crime  was  perpetrated,  or  even  the 
corpus  delicti  itself.     Both  the  reason  upon 
which  the  rule  is  founded,  and  the  terms  in 
which  it  is  expressed,  forbid  that  it  should 
be  limited  to  confessions  of  g^ilt,  or  state- 
ments which  may  be  proved  in  subsequent 
prosecutions  as  admissions  of  facts  sought 
to     be     established     therein."    Proceeding, 
then,  to  consider  the  effect  of  the  statute  of 
Massachusetts  already  quoted,  the  opinion 
says:     "It  follows  from  the  considerations 
already  named  that,  so  far  as  this  statute 
requires  a  witness,  who  may  be  called,  to 
answer  questions  and  produce  papers  which 
may     tend     to     criminate     himself,     and 
attempts    to     take     from    him     the     con- 
stitutional    privilege    in    respect    thereto, 
it  must  be  entirelv  ineffectual  for  that  pur- 
pose, unless  it  also  relieves  him  from  all 
liabilities  for  protection  against  which  the 
privilege  is  secured  to  him  by  the  Consti- 
tution.   The  statute  does  undertake  to  se- 
cure him  against  certain  of  those  liabilities, 
to  wit,  the  use  of  any  disclosures  he  may 
make     as     admissions    or    direct    evidence 
against  him  in  any  ci«l  or  criminal  pro- 
ceeding."    Further  on,  the  opinion,   recur- 
ring  to  the   constitutional   provision   then 
under  consideration,  says:     ''No  one  can  be 
required  to  forego  an  appeal  to  its  protec- 
tion, unless  first  secured  from  future  lia- 
bility, and  exposure  to  be  prejudiced,  in  any 
criminal  proceeding  against  him,  as  fully 
and  extensively  as  he  would  be  secured  by 
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ATftiling  himself  of  the  privilege  accorded 
by  the  Constitution.  Unaer  the  interpreta- 
tion already  given,  this  cannot  be  accom- 
plished so  long  as  he  remains  liable  to 
prosecution  criminally  for  any  matters  or 
<»use8  in  respect  of  which  he  shall  be  ex- 
•amined,  or  to  .which  his  testimony  shall  re- 
late. It  is  not  done,  in  direct  terms,  by 
the  statute  in  question.  It  is  not  contended 
that  the  statute  is  capable  of  an  interpreta- 
tion which  will  give  it  that  effect;  and  it  is 
clear  that  it  cannot,  and  was  not  intended 
to,  so  operate.  Failing,  then,  to  furnish 
to  the  persons  to  be  examined  an  exemption 
equivalent  to  that  contained  in  the  Consti- 
tution, or  to  remove  the  whole  liability 
against  which  its  provisions  were  intended 
to  protect  them,  it  fails  to  deprive  them  of 
the  right  to  appeal  to  the  privilege  therein 
secured  to  them.  The  result  is  that,  in  ap- 
pealing to  his  privilege  as  an  exemption 
from  the  obligation  to  answer  the  inquiries 
put  to  him,  the  petitioner  was  in  the  exer- 
cise of  his  constitutional  right;  and  his  re- 
fusal to  answer  upon  that  ground  was  not, 
and  could  not  be  considered  as,  disorderly 
«onduct»  or  a  contempt  of  the  authority  of 
the  body  before  which  he  was  called  to  an* 
«wer.  There  bein^  no  legal  ground  to  au- 
thorize the  commitment  upon  which  he  is 
held,  he  must  be  disdiarged  therefrom." 
Emery's  Case,  107  Mass.  172,  9  Am.  Rep.  22. 
In  Virginia  the  bill  of  rights  of  the  Con- 
stitution of  1870  contained  a  provision  that 
had  existed  in  that  bill  of  rights  ever  since 
June  12,  1776, — that  no  man  can  "be  com- 
pelled to  give  evidence  against  himself." 
Const,  art.  1,  §  10.  And  upon  this  the 
court  of  appeals  said  that  it  was  the  pur- 
pose of  the  framers  of  that  clause  "to  de- 
clare, as  part  of  the  organic  law,  that  no 
man  should  anywhere,  before  any  tribunal, 
in  any  proceeding,  be  compelled  to  give  evi- 
dence tending  to  criminate  himself,  either 
in  that  or  any  other  proceeding,"  and  that 
the  provision  could  not  be  confined  "only 
to  cases  in  which  a  man  is  called  on  to  give 
evidence  himself  in  a  prosecution  pending 
against  him."  And  thereupon  it  was  ruled 
that  the  witness  could  not  be  compelled  to 
answer  before  the  grand  jury  what  he  knew 
of  a  certain  duel,  because,  as  he  stated,  the 
jinswer  to  the  question  would  tend  to  crimi- 
nate him.  Hie  act  of  the  general  assembly 
thus  brought  in  question  made  provision  as 
follows:  "Every  person  who  may  have 
been  the  bearer  of  such  challenge  or  accept- 
jince,  or  otherwise  engaged  or  concerned  in 
any  duel,  may  be  required,  in  any  prosecu- 
tion against  any  person  but  himself,  for 
having  fought,  or  aided  or  abetted  in  such 
•duel,  to  testify  as  a  witness  in  such  prosecu- 
tion; but  any  statement  made  by  such  per- 
son, as  such  witness,  shall  not  be  used 
against  him  in  any  prosecution  against 
himself."  Acts  1869-70,  chap.  355.  The 
court  held  that  the  effect  of  the  statute  was 
to  invade  the  constitutional  right  of  the 
citizen,  and  to  deprive  the  witness  of  his 
•constitutional  right  to  refuse  to  give  evi- 
dence tending  to  criminate  himself,  without' 
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indemnity,  and  that  the  act  was  therefore, 
to  that  extent,  unconstitutional  and  void. 
It  held,  further,  that,  before  the  constitu- 
tional privilege  could  be  taken  away  by  the 
legislature,  there  must  be  absolute  indem- 
nity provided;  that  nothing  short  of  com- 
plete amnesty  to  the  witness — an  absolute 
wiping  out  of  the  offense  as  to  him,  so  that 
he  could  no  longer  be  prosecuted  for  it — 
would  furnish  that  indemnity;  that  the 
statute  in  question  did  not  furnish  it,  but 
only  provided  that  the  statement  made  by 
the  witness  should  not  be  used  against  him 
in  a  prosecution  against  himself;  that, 
without  using  one  word  of  that  statement, 
the  attorney  for  the  commonwealth  might 
in  many  cases,  and,  in  a  case  like  that  in 
hand,  inevitably  would,  be  led  by  the  testi- 
mony of  the  witness  to  means  and  sources 
of  information  which  might  result  in  crimi- 
nating the  witness  himself;  and  that  this 
would  be  to  deprive  the  witness  of  his  priv- 
ilege, without  indemnity.  And  so  the  judg- 
ment of  the  hustings  court,  which  ruled  to 
the  contrary,  was  reversed.  Cullen  v.  Com, 
24  Gratt.  624. 

In  New  Hampshire  the  clause  in  the  bill 
of  rights  is  exactly  like  that  of  Massachu- 
setts, above  mentioned.  And  in  the  case  of 
State  V.  Noioell,  58  N.  H.  314,  Nowell  de- 
clined to  answer  about  selling  liquors  as 
clerk,  etc.,  when  questioned  by  the  ^rand 
jury,  giving  the  usual  reasons  for  his  re- 
fusal. The  statute  in  that  case  had  this 
provision:  "No  clerk,  servant,  or  agent  of 
any  person  accused  of  a  violation  of  this 
chapter,  shall  be  excused  from  testifying 
against  his  principal,  for  the  reason  that 
he  may  thereby  criminate  himself;  but  no 
testimony  so  given  by  him  shall,  in  any 
prosecution,  be  used  as  evidence,  either  di- 
rectly or  indirectly,  against  him,  nor  shall 
he  be  thereafter  prosecuted  for  any  offense 
so  disclosed  by  him."  Gen.  Stat.  chap.  99, 
§  20.  The  supreme  court,  having  been 
moved  for  an  attachment  against  the  recal- 
citrant witness,  said:  "llie  common-law 
maxim  (thus  affirmed  by  the  bill  of  rights) 
that  no  one  shall  be  compelled  to  testify  to 
his  own  criminality,  has  been  understood 
to  mean,  not  only  that  the  subject  shall 
not  be  compelled  to  disclose  his  guilt  upon 
a  trial  of  a  criminal  proceeding  against 
himself,  but  also  that  he  shall  not  be  re- 
quired to  disclose,  on  the  trial  of  issues  be- 
tween others,  facts  that  can  be  used  against 
him  as  admissions  tending  to  prove  his  guilt 
of  any  crime  or  offense  of  which  he  may 
then  or  afterwards  be  charged,  or  the 
sources  from  which,  or  the  means  by  which, 
evidence  of  its  commission,  or  of  his  con- 
nection with  it,  may  be  obtained."  But  that 
court  further  held,  in  substance  and  effect, 
that  Inasmuch  as  the  statute  under  review 
secured  the  witness  against  all  liability  to 
future  prosecution  as  effectually  as  if  he 
were  wholly  innocent,  and  relieved  him  from 
all  liabilities  on  account  of  the  matters 
which  he  was  compelled  to  disclose,  the  wit- 
ness therefore  had,  under  the  statute,  all 
the  protection  that  the  common-law  right. 
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adopted  by  the  bill  of  rights  in  its  common- 
law  sense,  gave  him,  and  that,  if  prosecutedi 
a  plea  that  he  had  disclosed  the  same  of- 
fense on  a  lawful  accusation  against  his 
principal  would  be  a  perfect  answer  to  the 
prosecution  against  himself,  and  that  conse- 
quently he  was  compellable  to  testify,  and 
liable  to  attachment  should  he  fail  to  do  sa 
In  Counselman  v.  Hitchcock,  142  U.  S. 
647,  36  L.  ed.  1110,  3  Inters.  Com.  Rep.  816, 
12  Sup.  Ct.  Rep.  196,  the  court  considered 
the  6th  Amendment  to  the  Constitution  of 
the  United  States,  heretofore  set  forth  in 
connection  with  and  reference  to  §  860  of 
the  Revised  Statutes  of  the  United  States, 
which  is  the  following:  "No  pleading  of  a 
party,  nor  any  discovery  or  evidence  ob- 
tained from  a  party  or  witness  by  means  of 
a  judicial  proceeding  in  this  or  any  for- 
eign country,  shall  to  ^iven  in  evidence,  or 
in  any  manner  used  against  him  or  his  prop- 
erty or  estate,  in  any  court  of  the  United 
States,  in  any  criminal  proceeding,  or  for 
the  enforcement  of  any  penalty  or  forfeit- 
ure/' and,  speaking  through  Mr.  Justice 
Blatchford  ruled :  ^That  the  meaning  of  the 
constitutional  provision  is  not  merely  that 
a  person  shall  not  be  compelled  to  be  a  wit- 
ness against  himself,  but  its  object  is  to  in- 
sure that  a  person  shall  not  be  compelled, 
when  acting  as  a  witness  in  any  investiga- 
tion, to  give  testimony  which  may  tend  to 
show  that  he  himself  has  committed  a 
crime.  The  protection  afforded  by  §  860 
is  not  coextensive  with  the  constitutional 
provision.  As  the  manifest  purpose  of  the 
constitutional  provisions,  both  of  the  states 
and  of  the  United  States,  is  to  prohibit  the 
compelling  of  testimony  of  a  self-criminat- 
ing kind  from  a  party  or  a  witness,  the  lib- 
eral construction  which  must  be  placed  on 
constitutional  provisions  for  the  protection 
of  personal  rights  would  seem  to  require 
that  the  constitutional  guaranties,  however 
differently  worded,  should  have,  as  far  as 
possible,  the  same  interpretation.  It  is  a 
reasonable  construction  of  the  constitutional 
provision  that  the  witness  is  protected  from 
being  compelled  to  disclose  the  circum- 
ctancea  of  his  offense,  or  the  sources  from 
which  or  the  means  by  which  evidence  of  its 
commission,  or  of  his  connection  with  it, 
may  be  obtained  or  made  effectual  for  his 
conviction  without  using  his  answers  as  di- 
rect admissions  against  .him.  No  statute 
which  leaves  the  party  or  witness  subject 
to  prosecution  after  he  answers  the  crimi- 
nating question  put  to  him  can  have  the  ef- 
fect of  supplanting  the  privilege  conferred 
by  the  Constitution.  In  view  of  the  con- 
stitutional provision,  a  statutory  enact- 
ment, to  be  valid,  must  afford  absolute  im- 
munity against  future  prosecution  for  the 
offense  to  which  the  question  relates.  And 
so  the  petitioner,  who  had  refused  to  an- 
swer an  incriminating  question  in  the  lower 
court,  was  held  entitled  to  his  discharge  on 
habeas  corpus;  §  860,  aforesaid,  not  being 
regarded  as  broad  in  its  power  of  protection 
as  the  amendment  before  referred  to,  and 
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therefore  constitutionally  invalid.  And 
tiie  ruling  in  People  ew  reL  Hockley  v. 
Kelly,  24  N.  Y.  74,  that  the  words  "crimi- 
nal case"  mean  only  a  criminal  proMCution 
against  the  witness  himself,  was  disap- 
proved. 

Chief  Justice  Marshall,  when  engaged  is 
the  trial  of  Aaron  Burr  (1  Burr's  Trial, 
244),  on  the  question  whether  the  witnesa 
was  privileged  not  to  accuse  himself,  gave 
utterance  to  similar  views,  saying:  "If  the 
question  be  of  such  description  that  an  an- 
swer to  it  may  or  may  not  criminate  th» 
witness,  according  to  the  purport  of  that 
answer,  it  must  rest  with  himself,  who  alone 
can  tell  what  it  would  be,  to  answer  the 
question  or  not.  If,  in  such  a  casj,  he  say 
upon  his  oath  that  his  answer  would  in- 
criminate himself,  the  court  can  demand  no 
other  testimony  of  the  fact.  .  .  .  Ac- 
cording to  their  statement  [the  counsel  for 
the  United  States],  a  witness  can  never  re- 
fuse to  answer  any  question  unless  that  an- 
swer, unconnected  with  other  testimony,, 
would  be  sufficient  to  convict  him  of  crime. 
This  would  be  rendering  the  rule  almost 
perfectly  worthless.  Many  links  frequently 
compose  that  chain  of  testimony  which  ia 
necessary  to  convict  any  individual  of  • 
crime.  It  appears  to  the  court  to  be  the 
true  sense  of  the  rule  that  no  witness  is 
compellable  to  furnish  any  one  of  then* 
against  himself.  It  is  certainly  not  only  a 
possible,  but  a  probable,  case,  that  a  witness 
by  disclosing  a  single  fact,  may  complete  the 
testimony  against  himself,  and  to  every  ef- 
fectual purpose  accuse  himself  as  entirely 
as  he  would  by  stating  every  circumstance 
which  would  be  required  for  his  conviction. 
That  fact  of  itself  might  be  unavailing,  but 
all  other  facts  without  it  would  be  insuf- 
ficient. While  that  remains  concealed 
within  his  own  bosom,  he  is  safe;  but  draw 
it  from  thence,  and  he  is  exposed  to  a  prose- 
cution. The  rule  which  declares  that  no 
man  is  compellable  to  accuse  himself  would 
most  obviously  be  infringed  by  compelling 
a  witness  to  disclose  a  fact  of  this  descrip- 
tion. What  testimony  may  be  possessed  or 
is  attainable  against  any  individual,  the 
court  can  never  know.  It  would  seem,  then,, 
that  the  court  ought  never  to  compel  a  wit- 
ness to  give  an  answer  which  discloses  a 
fact  that  would  form  a  necessary  and  es- 
sential part  of  a  crime  which  is  puirisbsble 
by  the  laws."  This  ruling  by  the  eminent 
chief  justice  was  in  1807;  the  6th  Amend- 
ment, among  others,  having  been  ratified 
in  1791. 

In  the  present  instance  §  2206  of  our 
statutes,  now  under  comment,  miut  be  re- 
garded, under  the  authorities  cited  (except 
Kelly's  Case,  24  N.  Y.  74),  and  for  the  rea- 
sons therein  given,  as  falling  under  the  ban 
of  §  23  of  our  bill  of  rights. 

We  therefore  enter  an  order  discharging 
the  petitioner  from  custody. 

All  concur. 
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G.  William  KOENIO  et  al,  Respite 
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1.  1%'liere  itnder  tbe  statutes  «  partle- 
«lar  city  is  denominated  «a  territo- 
rial division  of  tbe  state/'  treated  as  a 
Gonnty,  and  proTided  with  a  probate  judge 
the  same  as  other  counties,  he  is  a  county 
officer  within,  the  meaning  of  constitutional 
proilsions  regulating  the  compensation  of 
such  officers. 

S.  The  probate  Jndflre  of  one  bonnty 
eannot  be  grlyen  a  salary  and  re- 
quired to  aeeonnt  for  all  fees  received, 
while  the  judges  of  all  other  counties  are 
permitted  to  retain  the  fees  as  their  compen- 
sation, under  a  constitutional  provision  re- 
quiring the  general  assembly,  by  a  law  uni- 
form in  its  operation,  to  provide  for  and  reg- 
ulate the  fees  of  ail  county  officers. 

8.  An  amendment  of  a  greneral  la'w  al- 
loTrlngr  fees  to  probate  Jiidves  as  com- 
pensation for  their  services,  which  declares 
that  in  all  cities  of  a  certain  class  such 
judges  shall  be  compensated  by  a  salary,  vio- 
lates a  constitutional  provision  that  the  gen- 
eral assembly  shall  not  indirectly  enact  a  spe- 
cial or  local  law  by  the  partial  repeal  of  a 
general  one. 

4.  A  veneral  law  can  be  made  appli- 
cable to  tbe  flxingr  of  tbe  compensa- 
tion of  probate  Jadgres  throughout  the 
sute,  so  as  to  bring  such  legislation  within 
the  operation  of  a  constitutional  provision 
forbidding  local  or  special  legislation  where 
a  general  law  can  be  made  applicable. 

(May  2,  1902.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  St.  Louis  Circuit  Court  in  favor  of 
deiendants  in  an  action  brought  to  enforce 
plaintiff's  right  to  the  fees  of  his  office  as 
judge  of  the  probate  court.    Reversed, 

The  facts  are  stated  in  the  opinion  of 
division  No.  2,  which  was  delivered  by 
Shebwood,  J.,  and  was  as  follows: 

1.  This  case  had  its  origin  in  these  cir- 
cumstances: Section  34,  article  6,  of  the 
Constitution  of  1875,  declares  that  ''the 
general  assembly  shall  establish  in  every 
county  a  probate  court,  which  shall  be  a 
court  of  record,  and  consist  of  one  judge  who 
shall  be  elected,"  etc.;  which  section  con- 
cludes with  this  proviso:  "That  until  the 
general  assembly  shall  provide  by  law  for  a 
uniform  system  of  probate  courts,  the  juris- 
diction of  probate  courts  heretofore  estab- 
lished shall  remain  as  now  provided  by 
law."  Section  35,  Id.,  still  continues  the 
thought  of  the  uniformity  of  the  organiza- 
tion of  such  courts.  In  1877  the  legisla- 
tnre  (Laws  of  that  year,  p.  229),  pursuant 

For  another  case  In  this  series  as  to  chang- 
Ing  compensation  of  officers  by  providing  salary 
In  lien  of  fees,  see  Northern  Counties  Invest. 
Trust  V.  Sears  (Or.)  85  L.  R.  A.  188. 

For  constitutional  prohibition  against  chang- 
ing salary  during  term  of  office  as  affecting  fees, 
see  Gobrecht  v.  Cincinnati  (Ohio)  23  L.  R.  A. 
(109.  and  note. 

For  a  case  In  this  series  discussing  validity 
of  special  statute  as  to  fees  of  officers,  see  Hen- 
derson V.  State  em  reL  Stout  (Ind.)  24  L.  B.  A. 
469. 
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to  the  behests  of  the  (constitution  as  con- 
tained in  the  above  sections,  established  in 
every  county  in  this  state  a  probate  court, 
and  gave  such  courts  uniformity  of  organi- 
zation. Section  1  of  the  act  just  cited 
(which  was  approved  April  9,  1877)  pro- 
vides that  "a  probate  court,  ^-hich  shall  be  a 
court  of  record,  and  consist  of  one  judge,  is 
hereby  established  in  the  city  of  St.  !^uis, 
and  m  every  county  in  this  state;"  thus 
treating  the  city  of.  St.  Louis  as  one  of  the 
counties  of  this  state.  The  concluding  sec- 
tion of  the  act  repeals  all  inconsistent  acts, 
and  S  13  of  the  act  provides  that  "the  judge 
of  probate  shall  receive  such  fees  for  his 
services  as  now  are,  or  may  hereafter  be,  al- 
lowed by  law  for  probate  business."  The 
Constitution  of  1875  went  into  effect,  ac- 
cording to  its  terms,  on  the  30th  day  of  No- 
vember of  that  year.  The  scheme  and  char- 
ter affair  took  effect  on  the  22d  day  of  Oc- 
tober, 1876,  and  the  legislative  session  of 
1877  wos  the  first  held  after  the  Constitu- 
tion was  adopted,  and  the  first  after  the 
scheme  and  charter  materialized;  and  con- 
sequently the  act  of  1877  aforesaid  must  be 
regarded  as  a  contemporaneous  construction 
of  the  meaning  of  §  34  for  otherwise  the 
city  of  St.  Louis,  unless  treated  as  one  of 
the  counties  of  this  state,  would  have  been 
left  without  the  pale  and  purview  of  S  34, 
and  would  not  have  been  entitled  to  any 

Srobate  court  at  all;  but  this  would  have 
alked  the  provisions  of  SS  34  and  35,  eupra, 
by  preventing  the  establishment  of  "a  uni- 
form system  of  probate  courts."  It  was  not 
known,  of  course,  at  the  time  the  Constitu- 
tion was  framed,  whether  the  scheme  and 
charter  would  be  adopted  or  not,  but  it 
would  seem  that  a  modicum  of  prevision 
would  have  enabled  the  f ramers  of  the  Con- 
stitution to  have  briefly  provided  for  the 
contingency  of  the  scheme  and  charter's 
adoption.  But,  as  there  was  no  prevision, 
so  there  was  no  provision.  Since  the  enact- 
ment referred  to,  and  other  similar  ones,  the 
city  of  St.  Louis  has  been  denominated  "a 
territorial  division  of  the  state,"  and  treated 
as  a  county.  State  ex  rel,  Monahan  v.  Wal- 
ton, 69  Mo.,  loc.  oit,  559,  and  subsequent 
eases.  And  in  the  rules  laid  down  for  con- 
struction of  our  statutes  it  is  declared  that 
"wherever  the  word  *county'  is  used  in  any 
law,  general  in  its  character  to  the  whole 
state,  the  same  shall  include  the  city  of  St. 
Louis,"  etc.  1  Rev.  Stat.  1899,  SS  41,  60. 
This  has  been  the  law  since  1879.  In  the  Re- 
vised Statutes  of  1879,  S  1186  is  but  a  fac 
simile  of  S  13  of  the  law  of  1877,  quoted 
above,  as  to  fees  for  the  services  of  the  pro- 
bata judge.  The  same  section  continued  the 
same  when  it  became  S  3407  in  the  revision 
of  1889.  Rev.  Stat.  1889,  S  3407.  But  the 
legislature  passed  a  statute  approved  March 
20,  1897  (Laws  of  that  year,  p.  82).  which 
is  as  follows: 

An  Act  to  Repeal  Section  3407  of  the  Re- 
vised Statutes  of  1889,  and  to  Enact  in 
Lieu  Thereof  a  New  Section,  to  be  Known 
as  Section  3407,  Revised  Statutes  of  1889. 
Sec.  1.  That  section  3407  of  th«  Bmsed 
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Statutes  of  1889  be  and  the  same  is  hereby 
repealed  and  the  following  new  section  en- 
acted in  lieu  thereof,  to  read  as  follows: 

<*Sec.  3407.  [The  judge  of  probate  shall 
receive  such  fees  for  his  services  as  are  now 
or  may  hereafter  be  allowed  by  law  for  pro- 
bate business.]  Provided,  that  in  all  cities 
which  now  have  or  may  hereafter  have  a 
population  of  three  hundred  thousand  in- 
habitants or  more,  the  judge  of  probate  shall 
receive  such  compensation  as  now  is  or  may 
hereafter  be  provided  by  law  to  be  paid  to 
judges  of  the  circuit  courts  in  such  cities 
out  of  the  city  treasury.  Provided  fur- 
ther, that  this  act  shall  not  apply  to  any 
judge  now  in  office." 

This  section  is  now  S  1704,  Rev.  Stat. 
1899,  and  the  bracketed  words  show  the  sec- 
tion as  originally  enacted. 

Simultaneously  with  the  passage  of  sec- 
tion 3407,  last  aforesaid,  a  statute,  approved 
also  on  March  20th  (Laws  1897,  pp.  82,  83), 
was  enacted,  which  reads  thus: 

An  Act  Providing  for  the  Election  of  an 
Officer  to  be  Known  as  Probate  Clerk  in 
Cities  Now  Having  or-  Which  may  Here- 
after Have  a  Population  of  Three  Hun- 
dred Thousand  Inhabitants  and  Over,  De- 
fining His  Qualifications  and  Duties,  and 
Providing  for  the  Collection  of  Probate 
Fees  and  Their  Payment  into  the  Treas- 
ury of  Such  Cities,  and  Authorizing  the 
Municipal  Assembly  of  Such  Cities  to 
Provide  by  Ordinance  for  the  Payment  of 
Such  Clerks,  and  Their  Deputies  and  As- 
sistantri,  and  the  Orderly  Transaction  of 
Business. 

Sec.  1.  In  all  cities  having  or  which  may 
hereafter  have  a  population  of  three  hundred 
thousand  inhabitants  and  over,  there  shall 
be  elected  at  the  general  election  in  the  year 
1898,  and  every  four  years  thereafter,  an 
officer,  to  be  known  as  the  probate  clerk, 
whose  official  term  shall  commence  on  the 
first  day  of  Jaifuary  next  after  election. 
Said  officer  shall,  before  entering  upon  the 
discharge  of  his  duties,  make  and  subscribe 
an  oath  before  the  city  register  of  such 
cities  that  he  will  support  the  Constitution 
of  the  United  States  and  of  the  state  of 
Missouri,  and  that  he  will  faithfully  dis- 
charge all  the  duties  of  the  office  of  probate 
clerk;  and  shall  also  execute  a  bond  to  the 
city  within  which  he  shall  be  elected,  in  the 
penal  sum  of  ten  thousand  dollar8,  with  two 
or  more  solvent  sureties,  to  be  approved  by 
the  judge  of  probate  of  such  cities,  condi- 
tioned for  the  faithful  performance  of  the 
duties  of  the  probate  clerk,  the  collection 
and  accounting  for  all  fees  allowed  the  pro- 
bate judge  or  probate  court  of  the  city  with- 
in which  he  shall  have  been  elected,  which 
oath  and  bond  shall  be  filed  in  the  office 
of  the  city  register  of  such  cities.  The 
city  or  any  person  injured  may  maintain 
suit  on  said  bond  in  like  manner  as  suit 
may  now  be  maintained  on  other  office 
bonds. 

Sec.  2.  In  addition  to  the  duty  now  re- 
quired by  law  of  the  clerk  of  the  probate 
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court  in  such  cities,  it  shall  be  the  duty  of 
such  clerks  to  tax  and  collect  all  fees  and 
taxable  costs  allowed  by  law  to  the  probate 
judge  and  probate  court  and  pay  the  same 
we^ly  into  the  treasury  of  such  cities. 

Sec.  4  (3).  The  municipal  assembly  in 
such  cities  is  hereby  authorized  and  empow- 
ered to  provide  by  ordinance  for  the  order- 
ly transaction  of  business  between  such 
clerks  and  the  treasurer  of  such  cities,  and 
for  the  payment  of  such  clerks,  deputies, 
and  assistants. 

Sec.  b  (4).  All  acts  and  parts  of  acts  in- 
consistent with  this  act  are  hereby  repealed. 

The  defendant  C.  William  Koenig  is  the 
probate  clerk  of  the  city  of  St.  Louis,  elected 
under  the  act  which  has  just  been  quoted. 
The  plaintiff  was  elected  judge  of  the  pro- 
bate court  of  the  city  of  St.  Louis  in  Novem- 
ber, 1898,  for  a  term  of  four  years  from  the 
1st  day  of  January,  1899.  He  duly  quali- 
fied and  entered  upon  the  discharge  of  his 
dutiee,  and  since  January  1,  1899,  has  been 
the  incumbent  of  that  office.  This  suit  was 
instituted  in  the  circuit  court  of  the  city  of 
St.  Louis  to  test  the  constitutionality  of  the 
act  of  the  legislature  approved  March  20, 
1897,  taking  from  the  jud^  of  said  court 
the  fees  allowed  to  probate  judges  under  the 
ffeneral  statutes,  and  requiring  the  same  to 
be  paid  into  the  cit^  treasury,  and  giving 
said  judge  a  salary  in  lieu  thereof. 

The  petition  charges  that  defendant  Koe- 
nig is  collecting  the  fees  allowed  by  the 
General  Statutes  to  probate  judges,  and  is 
about  to  pay  the  same  to  the  treasurer  of 
the  city  of  St.  Louis,  under  the  acts  above 
set  out,  which  plaintiff  alleges  are  uncon- 
stitutional and  void.  The  prayer  is  that  de- 
fendant be  enjoined  from  paying  such  fees 
into  the  city  treasury,  and  be  required  to  ac- 
count to  the  plaintiff  for  and  pay  the  same 
over  to  him.  Each  of  the  defendants  filed 
a  separate  demurrer  to  the  petition,  based 
on  the  ground  that  it  stated  no  facts,  etc. 
The  trial  court  held  that  the  statutes  were 
valid,  sustained  the  demurrers,  and  entered 
final  judgment  for  defendants.  From  that 
judgment  plaintiff  has  appealed. 

Section  33  of  article  6  of  the  Constitution 
of  1876  provides  that  "the  judges  of  the 
supren^e,  appellate,  and  circuit  courts,  and 
of  all  other  courts  of  record  receiving  a  sal- 
ary, shall,  at  stated  times,  receive  such 
compensation  for  their  services  as  is  or  may 
be  prescribed  by  law;  but 'it  shall  not  be 
increased  or  diminished  during  the  period 
for  which  they  were  elected."  Section  12  of 
article  9  of  that  instrument  commands  that 
*'the  general  assembly  shall,  by  a  law  imi- 
form  in  its  operation,  provide  for  and  regu- 
late the  fees  of  all  county  officers,  and  for 
this  purpose  may  clas.sify  the  counties  by 
population."  And  S  8  of  article  14  of  the 
same  declares  that  "the  compensation  or 
fees  of  uo  state,  county,  or  municipal  offi- 
cer shall  be  increased  during  his  term  of  of- 
fice." Placing  these  various  sections  of  the 
Constitution  thus  in  juxtaposition,  we  find 
that  the  salary  of  the  judges  of  the  supreme, 
appellate,  and  circuit  courts,  and  of  all  oth- 
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er  courts  of  record  receiving  a  salary,  can 
neither  be  increased  nor  diminished  during 
their  terms  of  office,  and  that  the  legisla- 
ture is  commanded  to  enact  a  law  uniform 
in  its  operation,  whereby  is  provided  for  and 
regulated  the  fees  of  all  county  ofQcers;  and 
to  this  end  that  body  is  to  classify  the  coun- 
ties by  population.  And,  further,  that  nei- 
ther compensation  nor  fees  of  a  state,  coun- 
ty, or  municipal  officer  can  be  increased  dur- 
ing his  term  of  office.  These  sections,  thus 
placed  in  contiguous  contrast,  draw  a  clear 
line  of  demarcation  between  those  judicial 
oiiicers  who  receive  a  salary  for  their  com- 
pensation and  those  who,  for  similar  serv- 
ices, receive  fees.  "Salary"  is  defined  to  be 
"a  periodical  allowance  made  as  compensa- 
tion to  a  person  for  his  official  or  profes- 
sional services  or  for  his  regular  work." 
Stand.  Diet.  Salary  is  regarded  as  a  per 
annum  compensation.  Bouvier,  Law  Diet. 
And  to  the  like  effect,  see  an  exhaustive  re- 
view of  the  subject  in  People  ew  rel.  Van  Val- 
kcnbvrg  v.  Myers,  25  Abb.  N.  C.  368,  11  N. 
Y.  Supp.  217.  The  sections  prohibit  either  in- 
crease or  diminution  in  salary  during  dura- 
tion of  the  judicial  term  of  office;  but  where 
such  office  is  a  nonsalaried  one,  but  com- 
pensated by  fees,  they  only  permit  diminu- 
tion of  duch  fees.  Upon  this  status  of  con- 
stitutional regulations  arises  this  question: 
Is  the  judge  of  probate  a  county  officer  T 
That  a  sheriff  is  a  county  officer  has  twice 
been  determined  by  this  court.  State  ex  rel. 
Holmes  v.  Dillon,  90  Mo.  229,. 2  S.  W.  417; 
State  ex  rel.  Bender  v.  Spencer,  91  Mo.  206, 
3  S.  W.  410.  In  the  former  case  it  was  said 
and  ruled  that  the  words  "state  officer,"  as 
used  in  the  Constitution,  were  intended  only 
to  refer  to  such  officers  whose  official  du- 
ties and  functions  are  coextensive  with  the 
boundaries  of  the  state,  and  were  never  in- 
tended to  include  such  officers  as  sheriffs, 
coroners,  county  justices,  etc.,  whose  func- 
tions are  confined  to  their  respective  coun- 
ties, and  are  commonly  known  as  and  called 
county  officers;  and  that  the  Constitution 
recognizes  a  clear  distinction  between  state, 
county,  and  township  officers.  And  it  has 
elsewhere  been  determined  that  the  judge  of 
a  coimty  court  is  a  county  officer.  Moore  v. 
State,  6  Sneed.  510;  Saffron  v.  Ericson,  3 
Coldw.  1.  Besides,  if  the  schema  and  char- 
ter business  had  never  been  carried,  the  pro- 
bate court  would  indubitably  have  remained 
a  county  office,  and  located  in  a  county ;  and 
the  mere  fact  that,  after  the  Constitution 
was  adopted,  the  scheme  and  charter  was 
also  adopted,  did  not  in  the  least  tend  to  al- 
ter the  nature,  vary  the  functions,  or  change 
the  jurisdiction  of  the  probate  court  then 
and  theretofore  located  in  the  city  of  St. 
Louis.  It  still  remained  a  county  office, 
and  its  judge  a  county  officer.  This  was 
evidently  the  contemporaneous  construction 
placed  upon  the  sections  of  the  Constitution 
heretofore  cited  and  quoted  by  the  legisla- 
ture which  met  in  1877,  the  first  session  aft- 
er the  Constitution  and  the  scheme  and  char- 
ter had  been  adopted.  They  obeyed  the 
Constitution  by  establishing  a  probate  court 
in  every  county  in  the  state  and  in  the  city 
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of  St.  Louis,  and  gave  that  court  the  eom« 
manded  uniformity  of  organization;  and  in 
the  concluding  section  of  the  act  they 
paved  the  way  for  obeying  S  12  of  article  9 
of  the  Constitution  by  enacting  that  "the 
judge  of  probate  shall  receive  such  fees  for 
his  services  as  now  are,  or  may  hereafter  be, 
allowed  by  law  for  probate  business."  At 
the  revising  session  of  1879  the  legislature 
more  fully  obeyed  §  12  of  article  9  of  the 
Constitution  by  regulating  the  fees  of  pro- 
bate judges,  county  judges,  clerks  of  circuit 
courts,  county  clerks,  common  pleas  courts, 
sheriffs,  coroners,  etc.,  and  proceeded  to 
classify  by  population  the  different  counties 
of  this  state,  and  to  regulate  the  amount  of 
fees  such  clerks  of  courts  of  record  should 
retain;  but  these  were  the  only  county  offi- 
cers the  amounts  of  whose  fees  as  allowed 
to  be  retained  were  thus  specified  and  regu- 
lated according  to  population.  Rev.  Stat. 
1879,  §§  5595  et  seq.  The  law  thus  enacted 
has  continued  in  force  in  substance  ever 
since.  Rev.  Stat.  1889,  §§  4980  et  seq,;  Rev. 
Stat.  1899,  IS  3236  6^  seq.  As  just  seen,  how- 
ever, the  various  counties  were  not  classified 
as  to  population  as  to  the  fees  the  various 
judges  of  probate  were  allowed  to  retain. 
If  the  judge  of  probate  is  to  be  regarded  as 
a  county  officer, — and  of  this  there  would 
seem  to  be  no  room  for  doubt, — ^then  the 
legislature's  only  proper  course  of  procedure 
in  regard  to  the  fees  of  judges  of  probate 
was  that  marked  out  by  §  12  of  article  9  of 
the  Constitution,  by  enacting  "a  law  uni- 
form in  its  operation,"  and  thus  "provide 
for  and  regulate"  the  fees  of  the  judges  of 
probate  "and  for  this  purpose  classify  the 
counties  by  population." 

The  Constitution  has  pointed  out  the  pre- 
cise and  specific  method  by  which  county 
officers  are  to  be  paid,  which  is  by  fees ;  and 
if  the  legislature  desires  to  classify  counties 
by  population,  and  thus  proportion  the 
amounts  of  fees  the  various  juages  of  pro- 
bate may  retain  according  to  such  ratio, 
then  this  must  be  done  by  appropriate  legis- 
lative enactment.  It  cannot  be  done  by 
making  one  or  more  judges  of  probate  sal- 
aried officers,  and  compel  them  to  account 
for  the  fees  they  may  receive,  and  leave  the 
oth6r  judges  of  probate  throughout  the 
whole  state  unhampered  by  any  such  con- 
ditions; for  this  would  not  be  "a  law  uni- 
form in  its  operation,"  and  therefore  not  a 
compliance  with  §  12  of  article  9.  In  con- 
struing constitutions,  the  maxim,  Expressio 
unius  est  exclusio  alteriuSj  is  equally  as  ap- 
plicable as  to  statutory  construction.  In- 
deed, the  maxim  cited  seems  to  be  more  rig- 
idly applied  and  enforced  when  construing 
constitutions  than  when  construing  stat- 
utes, and  this  because  the  constitution  fram- 
ers  are  supposed  more  carefully  to  measure 
their  words  than  ordinary  legislators. 
Treating  of  this  subject,  Thompson,  Ch.  J., 
said:  "The  expression  of  one  thing  in  the 
Constitution  is  necessarily  the  exclusion  of 
things  not  expressed.  This  I  regard  as  espe- 
cially true  of  constitutional  provisions  ae- 
claratory  in  their  nature.  The  remark  of 
Lord  Bacon,  that,  as  exceptions  strengthen 
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the  force  of  a  general  law,  so  enumeration 
weakens  as  to  things  not  enumerated/  ex- 
presses a  principle  of  common  law  applica- 
ble to  the  Constitution,  which  is  always  to 
be  understood  in  its  plain,  untechnical  sense. 
Com.  V.  Clark,  7  Watts  &  S.  127;  Page  v. 
Allen,  58  Pa.  338,  08  Am.  Dec.  272..  On  the 
same  topic  Judge  Cooley  observes:  '*If  di- 
rections are  given  respecting  the  times  or 
modes  of  proceeding  in  which  a  power  shall 
be  exercised,  there  is  at  least  a  strong  pre- 
sumption that  the  people  designed  it  should 
be  exercised  in  that  time  and  mode  only; 
and  we  impute  to  the  people  a  want  of  due 
appreciation  of  the  purpose  and  proper  prov- 
ince of  such  an  instrument  when  we  infer 
that  such  directions  are  given  to  any  other 
end;  especially  when,  as  has  been  already 
said,  it  IS  but  fair  to  presume  that  the  peo- 
ple in  their  Constitution  have  expressed 
themselves  in  careful  and  measured  terms 
corresponding  with  the  immense  importance 
of  the  powers  delegated,  and  with  a  view  to 
leave  as  little  as  possible  to  implication." 
Cooley,  Const.  Lim.  6th  ed.  pp.^  78,  79,  93, 
94.  Discussing  the  same  subject,  Denio, 
Ch.  J.,  says  with  his  accustomed  force: 
"But  the  affirmative  prescriptions  and  the 
general  arrangements  of  the  Constitution 
are  far  more  fruitful  of  restraints  upon  the 
legislature.  Every  positive  direction  con- 
tains an  implication  against  anything  con- 
trary to  it,'or  which  would  frustrate  or  dis- 
appoint the  purpose  of  that  provision.  The 
frame  of  the  government,  the  ffrant  of  legis- 
lative power  itself,  the  organization  of  the 
executive  authority,  the  erection  of  the  prin- 
cipal courts  of  justice,  create  implied  limi- 
tations upon  the  lawmaking  authority  as 
strong  as  though  a  negative  was  expressed 
in  each  instance."  People  ex  rel.  Wood  v. 
Draper,  15  N.  Y.  544.  See,  to  the  same 
point,  Citisens'  Nat.  Bank  v.  Oraham,  147 
Mo.,  loc.  cit.  257,  48  S.  W.  910;  State  v. 
Hill,  147  Mo.  63,  47  S.  W.  798;  Ex  parte 
Aimold,  128  Mo.  250,  33  L.  R.  A.  386,  30  S. 
W.  768,  1036.  For  this  reason  all  that  por- 
tion of  §  3407  aforesaid,  contained  in  the 
proviso,  must  be  held  repugnant  to  §  12  of 
article  9  of  the  Constitution,  and  this  rul- 
ing, of  course,  also  brings  under  the  ban  of 
the  Constitution  the  act  passed  on  the  same 
day  providing  for  the  election  of  a  probate 
clerk  in  cities,  etc. 

2.  The  next  question  which  propounds  it- 
self upon  the  record  is  whether  the  act  of 
March  20,  1897,  which  takes  from  the  judge 
of  the  probate  court  of  the  city  of  St.  Louis 
Huch  fees  as  are  allowed  all  over  the  state 
to  probate  judges  under  the  general  stat- 
utes, and  causes  such  fees  to  be  paid  into 
the  city  treasury,  and  provides  for  paying 
such  judge  out  of  the  city  treasury  a  salary 
in  lieu  thereof,  violates  that  portion  of  S 
53  of  article  4  of  the  Constitution  which 
declares:  "Nor  shall  the  general  assembly 
indirectly  enact  such  special  or  local  law  by 
the  partial  repeal  of  a  general  law."  This 
paragraph  or  clause  of  §  53,  art.  4,  is  the 
concluding  one  of  that  section,  which  begins 
by  forbidding  the  general  assembly  from 
passing  any  local  or  special  law  respecting 
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a  variety  of  subjects,  enumerating  them,  and 
finally  adds  to  its  prohibitions  a  clause 
(which  immediately  precedes  the  one  under 
present  consideration)  by  declaring:  ''In 
all  other  cases  where  a  general  law  can  be 
made  applicable,  no  local  or  special  law  shall 
be  enacted;  and  whether  a  general  law 
could  have  been  made  applicable  in  any  case 
is  hereby  declared  a  judicial  question,  and 
as  such  shall  be  judicially  determined,  with- 
out regard  to  any  legislative  assertion  on 
that  subject."  Under  the  comprehensive 
provisions  last  above  quoted,  no  local  or  spe- 
cial law  can  be  enacted  where  a  general  law 
can  be  made  applicable;  and,  as  if  fearful 
of  some  legislative  subterfuge  which  should 
evade  these  wholesome  prohibitions,  the 
framers  of  the  Constitution  gave  additional 
emphasis  and  energy  to  their  prohibitive 
idea  by  ordaining  that  paragraph  which 
forms  the  basis  of  the  present  inquiry :  **Nor 
shall  the  general  assembly  indirectly  enact 
such  special  or  local  law  by  the  partial  re- 
peal of  a  general  law."  Does  tne  act  in 
question  do  this?  Section  3407,  as  it  arig- 
inally  stood  in  the  revision  of  1889,  provid^ 
that  "the  judge  of  probate  shall  receive  such 
fees  for  his  services  as  now  are  or  may  here- 
after be  allowed  by  law  for  probate  busi- 
ness." This  law,  as  it  thus  and  then  stood, 
applied  to  every  jud^  of  probate  in  the  state 
of  Missouri.  And  if  the  l^slature  then, 
without  repealing  in  terms  the  statute  just 
quoted,  had  enacted  into  a  law  the  proviso 
fi  1764  now  contains,  no  one,  it  seems,  could 
doubt  that  such  additional  enactment  would 
have  amounted  to  the  partial  repeal  of  a 
general  law,  and  the  consequent  enactment 
of'  a  apeoial  or  local  law ;  because,  in  such 
cases,  the  partial  repugnancy  would  accom- 
plish the  partial  repeal.  Potter's  Dwarr. 
btat.  113,  165,  and  cases  cited;  Sutherland, 
Stat.  Constr.  fi§  137,  138,  and  cases  cited. 
But  the  case  is  in  no  wise  altered  by  reason 
of  the  fact  that  such  repeal  was  in  reality 
accomplished  by  the  pretended  and  formal 
amendment  by  enacting  as  a  part  and  parcel 
of  i  1764  the  proviso  aforesaid,  which  de- 
clares the  old  law  intact  save  in  the  city 
of  St.  Louis,  and  save  in  regard  to  the  then 
incumbent  of  the  office  of  judge  of  probate 
in  that  city.  If  such  legislation  as  this  can 
be  sustained,  then  there  is  neither  force  nor 
efficacy  in  the  constitutional  prohibition 
which  forbids  that  the  legislature  "indirect- 
ly enact  such  special  or  local  law  by  the  par- 
tial repeal  of  a  general  law."  The  act  in 
question  is  local  as  to  the  city  of  St.  Louis, 
and  snecial  as  to  the  incumbent  of  the  office 
of  judge  of  probate.  An  elaborate  and  ex- 
haustive discussion  of  the  subject  of  local 
or  special  laws  is  had  by  Corliss,  Cli.  J., 
of  North  Dakota,  in  Edmonds  v.  Herbrand- 
son,  reported  in  2  N.  D.  270,  14  L.  R.  A., 
loc.  cit.  729,  730,  50  N.  W.  970.  After  cit- 
ing, quoting  from,  and  discussing  numerous 
authorities,  the  chief  justice  quotes  from 
Davis  V.  Clark,  106  Pa.  384,  where  the  court 
said :  "It  was  not  then  a  general  act  appli- 
cable to  every  part  of  the  commonwealth. 
It  did  apply  to  a  ^eat  number  of  counties, 
but  there  is  no  dividing  line  between  a  Iocs) 
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And  a  general  statute.  It  must  be  one  or 
the  other.  If  it  apply  to  the  whole  state,  it 
is  general.  If  to  a  part  only,  it  is  local. 
As  a  legal  principle,  it  is  as  effectually  local 
when  it  applies  to  sixty-five  counties  out  of 
the  sixty-seven  as  if  it  applied  to  one  coun- 
ty only.  The  exclusion  oi  a  single  county 
from  the  operation  of  the  act  makes  it  local." 
Having  made  this  quotation,  and  citing  to 
the  samp  effect  State,  Haines,  Prosecutor, 
V.  Mullica  Twp,  61  N.  J.  L.  412,  17  AtL  941, 
the  learned  judge  proceeds :  "The  case  of  Peo- 
ple ex  reL  Clauson  v.  Newburg  d  8.  PL  Road 
Co,  80  N.  Y.  1,  is  cited  as  holding  a  contrary 
doctrine.  We  do  not  so  construe  that  de- 
cision. But  we  would  nave  no  hesitation 
in  declaring  that  doctrine  unsound  if  it  ad- 
judged an  act  to  be  not  special,  so  far  as  the 
constitutional  inhibition  against  special 
l^slation  is  concerned,  because  it  related 
to  all  except  two  counties  in  the  state,  where 
there  was  no  reason  for  classification.  If  an 
act  is  not  special  because  it  relates  to  all 
except  a  single  county  in  a  state,  without 
any  reason  for  the  classification,  then  the 
l^slature  can  accomplish  indirectly  what 
is  beyond  their  power  to  bring  about  by  di- 
rect steps.  Whenever  it  is  desired  to  intro- 
duce a  new  rule  as  to  a  single  county,  a  gen- 
eral law  can  be  passed  establishing  that 
rule  in  all  the  counties,  and  then  another  law 
can  be  enacted  re-establishing  the  old  rule 
in  all  counties  except  the  one  singled  out 
to  be  governed  by  the  new  rule.  The  first 
law  would  be  clearly  general,  and  under 
what  it  ia  claimed  is  the  New  York  doctrine 
the  second  act  could  not  be  assailed  as  spe- 
cial legislation.  This  would,  indeed,  be  an 
ingenious  mode  ,Qf  v  neutralizing  ,the  consti- 
tutional prohibition  against  special  legisla- 
tion. We  would  not  give  it  our  sanction, 
however  it  mi^ht  be  buttressed  by  author- 
ity." The  legislature  in  the  case  at  bar 
would  seem  to  have  pursued  substantially 
the  same  course  as  that  just  above  indicated. 
They  first  pass  a  general  law,  which  de- 
clares that  ''the  judge  of  probate  shall  re- 
ceive such  fees  for  his  services  as  now  are 
or  may  hereafter  be  allowed  by  law  for  pro- 
bate business."  Then  after  that  law  had 
been  in  operation  for  twenty  years  it  oc- 
curred to  the  legislature  to  repeal  that  sec- 
tion and  immediately  re-enact  it,  coupled 
with  a  proviso  that  makes  that  general  law 
applicable  to  every  probate  court  in  the 
state,  except  in  the  city  of  St.  Louis;  the 
only  city  in  the  state  that  can,  under  the 
Constitution,  have  a  probate  court.  It  is 
true  that  as  to  mere  form  this  act  is  not  the 
partial  repeal  of  a  general  law;  but,  in  real- 
ity, that  it  is  such  partial  repeal,  who  can 
doubt?  In  such  cases  courts  will  look  at 
the  true  drift,  meaning,  and  purpose  of  the 
litigated  act,  and  will  not  permit  tliem- 
selves  to  be  misled  or  deceived  by  subterfug- 
ing  schemes  and  diaphanous  disguitf^es. 
Dnntfe  v.  Kansas  City  Cable  R,  Co.  131  Mo. 
loe.  eit.  5,  32  S.  W.  641.  The  mere  form 
an  act  i?  made  to  assume  will  not  determine 
its  constitutional  character.  That  will  be 
determined  by  its  operation.  State  ex  reL 
n arris  v.  Herrmann,  76  Mo.  340;  State  v. 
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Juloio,  129  Mo.  163,  29  L.  R.  A.  257,  31  & 
W.  781.  And  before  concluding  this  para- 
graph it  is  well  enough  to  cite  some  addi- 
tional instances  apropos  previous  remarks 
and  citations.  Thus,  in  California,  it  has 
been  ruled  that  a  statute  of  that  state  relat- 
ing only  to  one  county  therein  was  a  spe- 
cial law.  Earle  v.  San  Francisco  Bd,  of 
Edu.  55  Cal.  489.  In  People  ex  reL  Lee  v. 
CKautOAiqua  County,  43  N.  Y.  10,  21,  it  is 
said:  '*It  must  be  held,  then,  from  the  au- 
thorities, also,  that  an  act  is  local,  within 
the  meaning  of  the  Constitution,  which  in 
its  subjects  relates  but  to  a  portion  of  the 
people  of  the  state,  or  to  their  property;  and 
may  not,  either  in  its  subject,  operation,  or 
immediate  and  necessary  results,  affect  the 
people  of  the  state,  or  their  property,  in  gen- 
eral."  And  in  Ohio  it  has  been  decided  uiat 
"the  amount  of  compensation  to  be  attached 
to  a  local  office  is  a  question  in  its  nature 
local."  Cricket  v.  State,  18  Ohio  St.  22; 
State  ex  reL  Atty,  Oen,  v.  First  Judicial  Dist. 
C.  P.  Ct.  Judges,  21  Ohio  St.  11.  In  Illi- 
nois it  has  been  held  that  ''a  statute  which, 
by  its  terms,  can  have  application  to  but  one 
county  in  the  state,  altnough  purporting  to 
be  a  general  law  applicable  to  all  counties 
having  a  certain  population,  is  special  legis- 
lation." Devine  v.  Cook  County,  84  111.  690. 
And  a  ruling  has  been  made  that  "a  law  is 
local  when,  instead  .of  relating  to  and  be- 
ing binding  upon  all  persons,  corporations, 
or  institutions  to  which  it  may  be  applica- 
ble, within  the  entire  territorial  jurisdic- 
tion of  the  lawmaking  power,  it  is  limited 
in  its  operation  to  certain  districts  of  such 
territory,  or  to  certain  individual  persons  or 
corporations."  Kerrigan  v.  Force,  68  N.  Y. 
381.  And  an  act  relating  to  the  fees  of  a 
sheriff  of  a  single  county  has  been  ruled  a 
local  act.  Qaskin  v.  Meek,  42  N.  Y.  186. 
And  where  a  statute  fixes  the  compensation 
of  an  ofiicer  in  a  particular  locality  upon  a 
basis  entirely  different  from  that  of  all  oth- 
er persons  filling  like  offices  in  the  state,  it 
is  held  not  a  general  law,  but  comes  within 
the  constitutional  prohibition  against  spe- 
cial legislation.  Gt&&8  v.  Morgan,  39  N.  J. 
Eq.  126;  Com,  y.'McMiohael,  8  Pa.  Dist.  R. 
157.  It  should,  therefore,  be  ruled  that  the 
act  in  question  is  invalid  because  it  is  the 
partial  repeal  of  a  general  law,  and  local  as 
well  as  special. 

3.  The  next  proposition  requiring  discus- 
sion is  that  involved  in  that  prohibitory  pro- 
vision of  the  Constitution  heretofore  quoted 
that  "in  all  other  cases  where  a  general  law 
can  be  made  applicable  no  local  or  special 
law  shall  be  enacted,  and  whether  a  general 
law  could  have  been  made  applicable  in  any 
case  is  hereby  declared  a  judicial  question, 
and  as  such  shall  be  judicially  determined, 
without  regard  to  any  legislative  assertion 
on  that  subject."  Section  53,  art.  4,  Const. 
In  this  instance  could  a  general  law  have 
been  made  applicable?  The  Constitution 
makes  the  determination  of  this  question  a 
judicial  one.  But  counsel  for  defendant 
city  admit  that  a  general  law  could  have 
be«n  made  applicable.  The  admission,  how- 
ever, is  wholly  superfluous,  since  it  is  very 
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plain  that  such  a  law  could  have  been  made 
applicable;  and  the  best  of  evidence  of  this 
fact  is  furnished  by  the  general  law  already 
quoted,  which  stood  on  our  statute  books  for 
twenty  years,  relating  to  every  probate 
judge  in  the  state.  State  em  reU  Keenan  v. 
Milwaukee  County,  25  Wis.  339;  State  ex 
rel.  Peck  ▼.  Riordany  24  Wis.  484 ;  State  ex 
reL  Walsh  v.  Dousman,  28  Wis.  641.  This 
court  has  constantly  upheld  the  prohibition 
of  the  Constitution  now  under  considera- 
tion, and,  obeying  its  behests,  has  con- 
demned as  local  or  special  all  legislation 
where  a  general  law  could  have  been  made 
applicable.  State  v.  Oranneman,  132  Mo. 
loc,  cit,  331,  33  8.  W.  784;  State  v.  Oritz- 
ner,  134  Mo.  loc.  cit.  529,  36  S.  W.  39; 
State  V.  Walsh,  136  Mo.  loc.  cit.  407,  35  L. 
R.  A.  231.  37  S.  W.  1112;  State  v.  Hill,  147 
Mo.  loc.  cit.  67,  47  8.  W.  798. 

4.  But  the  assertion  is  made  that  cases 
have  been  decided  by  this  court  where  local 
or  special  legislation — ^that  is  to  say,  legis- 
lation applicable  alone  to  the  city  of  St. 
Louis  or  alone  to  Kansas  City — ^has  been  held 
valid.  This  is  true,  but  in  the  decisions  in 
none  of  those  cases  was  there  any  expression 
or  ruling  which  impinged  in  the  slightest 
degree  on  the  constitutional  prohibition 
against  a  local  or  special  law  being  enacted 
where  a  general  law  could  have  been  made 
applicable.  On  the  contrary,  either  dis- 
tinct, or  else  implied,  recognition  is  con- 
stantly given  to  the  idea  that,  owing  to  the 
circumstances  and  exigencies  of  the  partic- 
ular case,  a  general  law  could  not  have  been 
made  applicable,  or  else  it  could  not  have 
been  maae  applicable  by  reason  of  the  fact 
that  the  legislation  questioned  was  the  re- 
sult of  direct  obedience  to  some  specific  com- 
mand of  the  Constitution.  This  statement 
will  be  found  to  embrace  all  the  cases  de- 
cided on  this  subject.  The  various  de- 
cisions on  this  matter  have  been  very  well 
collated,  summarized,  and  analyzed  in  the 
brief  of  counsel,  to  which  we  refer.  In  this 
CMtie,  however,  there  is  no  command  of  the 
Constitution  requiring  the  general  assem- 
bly to  regulate  respecting  ^he  compensation 
to  be  awarded  the  jud^  of  probate  of  the 
city  of  St.  Louis.  Nor  is  there  any  exigency 
requiring  such  legislation,  and  confining  its 
operation,  as  does  the  act  in  question,  to  the 
city  of  St.  Louis  alone.  There  are  cases 
where  this  court  has  said  an  act  would  have 
been  valid  applied  to  St.  Louis  by  name,  but 
this  court  has  never  said  this  of  an  act 
where  a  general  law  could  have  been  made 
applicable,  but  only  in  cases  where  it  could 
not.  The  various  commands  of  the  Consti- 
tution do  not  clash  with  each  other.  A  local 
or  special  law  can  be  pa.ssed  by  the  legisla- 
ture, but  this  cannot  be  done  if  the  same  ob- 
ject can  be  attained  by  a  general  law;  and 
as  to  whether  this  can  be  done  is  always  a 
judicial  question,  in  investigating  which  leg- 
islative assertion  goes  for  nothing.  In  other 
words,  and  stating  the  point  more  briefly, 
the  power  to  enact  a  local  or  special  law  is 
altogether  exceptional  and  conditional.  If 
the  condition  exists,  to  wit,  the  inability  to 
make  a  general  law  applicable,  then  the 
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power  exists  to  enact  a  local  or  special  law. 
The  condition  is  the  basis  of  the  power;  ab- 
sent the  condition,  absetit  the  power. 

The  prosises  considered,  we  hold  the  peti- 
tion suflicient,  and  accordingly  reverse  the 
judgment,  and  remand  the  cause,  with  di- 
rections to  the  lower  court  to  proceed  in  con- 
formity with  the  views  herein  expressed. 
All  concur. 

Mcshrs.  W.  M.  Williams,  Mortos 
Jonrdan,  and  Adiel  Sherwood*  for  ap- 
pellant : 

The  act  of  March  20,  1897,  offends  the 
organic  law  in  this,»that  it  is  a  "local  law" 
"indirectly^*  enacted  "by  the  partial  repeal 
of  a  general  law." 

Mo.  Const.  §  53,  art.  4 ;  State  v.  Buchardt, 
144  Mo.  84,  46  S.  W.  150;  Cooley,  Const. 
Lim.  6th  ed.  482 ;  State  v.  Hill,  147  Mo.  63, 
47  S.  W.  798;  U olden  v.  Jam^,  11  Mass, 
396,  6  Am.  Dec.  174;  LeuHs  v.  Wehb,  3  Me. 
326;  Wally  v.  Kennedy,  2  Yerg.  554,  24  Am. 
Dec.  611;  Calder  v.  Bull,  3  Dall.  388,  1  L. 
ed.  649;  Picquet,  Appellant,  5  Pick.  65; 
Durham  v.  Leiciston,  4  Me.  140;  Budd  v. 
State,  3  Humph.  483,  39  Am.  Dec.  189;  Of- 
ficer V.  youn<7,  5  Yerg.  320, 26  Am.  Dec.  268; 
Vanzant  v.  Waddel,  2  Yerg.  260;  Daly  v. 
State,  13  Lea,  231;  Woodard  v.  Brien,  14 
Lea,  523;  Hatcher  v.  State,  12  Lea,  308. 

Will  this  court  permit  a  plain  constitu- 
tional provision  to  be  disregarded  by  a  mere 
mumble  of  words  showing  a  form  of  repeal, 
and  then  the  re-enactment  of  the  law  pre- 
tendedly  repealed  with  an  exception  which 
shows  the  real  purpose  of  the  performance? 

Dunne  v.  Kansas  City  Cable  R.  Co.  131 
Mo.  6,  32  S.  W.  641;  State  ex  rel.  Harris  v. 
Herrmann,  76  Mo.  340;  State  ex  rel.  Atty, 
Gen.  v.  Miller,  100  Mo.  451,  13  S.  W.  677; 
State  ex  inf.  Mytton  v.  Borden,  164  Mo.  221, 
64  S.  W.  172. 

The  act  of  March  20,  1897,  violates  §  53, 
art.  4,  Mo.  Constitution,  in  this,  that  it  is 
a  law  local  with  respect  to  the  city  of  St. 
Louis,  and  special  with  respect  to  the  judge 
of  probate  in  said  city. 

Statutes  which  are  restricted  in  their  ap- 
plication to  one  or  more  counties  or  cities, 
with  no  provision  by  which  those  subse- 
quently attaining  the  specified  number  of 
inhabitants  might  enjoy  the  benefits  or  pow- 
ers conferred  by  the  act,  have  been  held  to 
fall  under  the  prohibition. 

Dunne  v.  Kansas  City  Cable  R.  Co.  131 
Mo.  5,  32  S.  W.  641 ;  Sta4e  ex  rel.  Reform 
School  V.  Jackson  County  Ct.  89  Mo.  237,  1 
S.  W.  307;  Rutherford  v.  Heddens,  82  Mo. 
388;  State  ex  rel.  Harris  v.  Herrmann,  75 
Mo.  340;  Ex  parte  Lucas,  160  Mo.  218,  61  S. 
W.  221 ;  State  ex  rel.  Richards  v.  Hammer, 
42  N.  J.  L.  435;  State  ex  rel.  West  v.  Des 
Moines,  96  Iowa,  521,  31  L.  R.  A.  186,  65  N. 
W.  818;  State  ex  rel.  Atty.  Oen.  v.  Somers 
Point,  52  N.  J.  L.  32,  6  L.  R.  A.  57,.  18  AU. 
694;  Sewickley  School  Dist.  v.  Osborne 
School  Dist.  6  Pa.  Dist.  R.  211;  Sutton  v. 
State.  96  Tenn.  696,  33  L.  R.  A.  589,  36  S. 
W.  697 ;  State  v.  Hinman,  65  N.  H.  103,  18 
Atl.  194;  State  y.Pennoyer,  65  N.  H.  113,  6 
L.  R.  A.  709,18  Atl.  ^IQ 'r  State  ex  rel  Ram- 


1903. 


Heitdebson  v.  Koenig. 


660^ 


dolph  r.  Wood,  49  N.  J.  L.  85,  7  AU.  286; 
Broivf^  V.  Haywood,  4  Heisk  357 ;  Knopf  v. 
P€opl€  ex  rel,  Chicago,  185  111.  20,  57  N.  E. 
22 ;  People  ex  rel  Deneen  v.  Martin,  178  111. 
622,  63  N.  £.  309;  Sjttte  ex  inf,  Mytton  v. 
Borden,  164  Mo.  221,  64  S.  W.  172;  State 
ex  rel.  Atty,  (Jen,  v.  Covington,  29  Ohio  St. 
102;  Define  v.  Cook  County,  84  111.  590; 
State  ex  rel.  Atty.  Oen.  v.  Firet  Judicial 
Diet.  C.  P.  Ct.  Judges,  21  Ohio  St.  11. 

It  cannot  be  doubted  that  "the  amount  of 
compensation  to  be  attached  to  a  local  office 
is  a  question  in  its  nature  local." 

Cricket  v.  Slate,  18  Ohio  St.  22;  State  ex 
rel.  Atty.  Gen.  v.  First  Judicial  Dist.  C.  P. 
Ct.  Judges,  21  Ohio  St.  11. 

An  act  which  by  its  terms  can  apply  to 
but  one  county  in  the  state,  although  pur- 
porting to  be  a  general  law  applicable  to 
all  counties  having  a  certain  population,  is 
special  legislation. 

Devine  v.  Cook  County,  84  111.  590;  Nance 
V.  Anderson  County,  60  S.  0.  501,  39  S.  E.  5. 

A  law  which  purports  by  its  terms  to  be 
made  for  the  entire  state,  but  which  then 
proceeds  by  exceptions  and  provisos  to  with- 
draw from  its  operation  all  but  one  or  a  few 
persons  of  a  special  class  of  persons,  or  all 
but  one  of  a  few  cities  and  counties,  is  in 
reality  a  private  or  local  law,  and  the  courts 
will  so  declare. 

State  ex  rel.  Harris  v.  Hei-rmann,  75  Mo. 
340;  State,  Red  Star  Line  8S.  Co.,  Prosecu- 
tors, y,  Jersey  City,  45  N.  J.  L.  247;  BelU- 
ville  d  L  R.  Co.  v.  Gregory,  15  111.  20,  58 
Am.  Dec.  589;  Coutieri  v.  New  Brunswick, 
44  N.  J.  L.  58;  Wooda^d  v.  BHen,  14  Lea, 
620;  Topeka  v.  Gillett,  32  Kan.  431,  4  Pac. 
800. 

An  act  relating  to  the  fees  of  a  sheriff 
of  a  single  coimty  is  clearly  a  local  act. 

Gaskin  v.  Meek,  42,  N.  Y.  186;  Morrison 
v.  Bachert,  112  Pa.  322,  5  Atl.  739. 

A  statute  made  applicable  to  the  city  of 
St.  Louis  by  name  may  be  valid. 

There  must  be  some  reason  growing  out 
of  the  nature  of  the  regulation,  for  putting 
the  city  of  St.  Louis  in  a  class  by  itself. 
Special  acts  regulating  the  practice  and  pro- 
ceeding in  certain  courts  m  said  city  and 
elsewhere,  where  the  same  matter  could  be 
governed  by  general  laws,  have  been  held 
invalid. 

State  V.  Kring,  74  Mo.  612;  State  v. 
Buehardt,  144  Mo.  83,  46  S.  W.  150 ;  State 
Y.  Hill,  147  Mo.  63,  47  S.  W.  798;  State  v. 
Thomas,  138  Mo.  95,  39  S.  W.  481;  Ash- 
hrook  V.  Schauh,  160  Mo.  107,  60  S.  W. 
1085 ;  Campbell's  Appeal,  132  Pa.  257,  7  L. 
R.  A.  193;  Edmonds  v.  Herbrandson,  2  N. 
D.  270,  14  L.  R.  A.  725,  50  N.  W.  970; 
Ayarsi's  Appeal,  122  Pa.  266,  2  L.  R.  A.  577, 
16  Atl.  356;  King  v.  State,  87  Tenn.  304, 
3  L.  R.  A.  210,  10  S.  W.  509. 

To  justify  such  legislation  the  distin- 
guishing features  must  be  such  as  to  call 
for  and  demand  a  separate  rule  of  statute 
law. 

State  ex  rel.  Atty.  Gen.  v.  Miller,  100  Mo. 
451,  13  S.  W.  677;  Jersey  City  Bd.  of  Edu. 
▼.  Lewis  (N.  J.  Err.  &  App.)  50  Atl.  346; 
Wagner  v.  Milwaukee  County,  112  Wis.  601, 
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88  N.  W.  577 ;  State  ex  inf.  Mytton  v.  Bor- 
den, 164  Mo.  221,  64  S.  W.  172. 

A  statute  fixing  the  compensation  of  an. 
officer  in  a  particular  locality  upon  a  basis- 
entirely  different  from  that  of  all  other  per- 
sons filling  like  offices  in  the  state  is  not  a 
general  law,  and  comes  within  the  constitu- 
tional prohibition  against  special  legisla- 
tion. 

Gibbs  V.  Morgan,  39  N.  J.  Eq.  126;  Com.. 
V.  McMichael,  8  Pa.  Dist.  R.  157. 

A  general  law  could  have  been  made  ap- 
plicable in  this  instance,  and  the  best  proof 
thereof  is  that  for  twenty  years  we  have  had 
a  general  law,  which  the  legislature,  by  the* 
act  of  March  20,  1897,  have  attempted  by  in- 
direction to  partially  repeal. 

State  V.  Gratmeman,  132  Mo.  326,  33  S. 
W.  784 ;  Durkee  v.  Ja/nesville,  28  Wis.  467, 
9  Am.  Rep.  500;  Shreveport  v.  Levy,  26  La- 
Ann.  671,  21  Am.  Rep.  553;  State  v.  Gritz- 
ner,  134  Mo.  612,  36  S.  W.  39;  State  v. 
Walsh,  136  Mo.  400,  35  L.  R.  A.  231,  37  S. 
W.  1112;  State  v.  Higgins,  51  S.  C.  51,  38 
L.  R.  A.  561,  28  8.  E.  15;  Conlin  v.  San 
Francisco  City  d  County,  114  Cal.  404,  33: 
L.  R.  A.  752,  46  Pac.  279;  State  v.  Thomas, 
138  Mo.  95,  39  S.  W.  481! 

A  general  law  having  been  once  enacted,, 
there  can  no  longer  be  any  question  wheth- 
er a  general  law  can  be  made  applicable; 
and  this  is  true  in  cases  where  the  deter- 
mination of  the  matter  is  not  vested  exclu- 
sively in  the  courts  as  by  our  Constitution.. 

State  ex  rel.  Keenan  v.  Milwaukee  Coun- 
ty, 25  Wis.  339;  State  ex  rel.  Peck  v.  Rior- 
daai.,  24  Wis.  484;  State  ex  rel.  Walsh  v. 
Dousman,  28  Wis.  541. 

The  judge  of  probate  is  a  county  officer 
within  the  meaning  of  the  Missouri  Consti- 
tution, and  said  Constitution  requires  an 
uniform  rule  in  laws  regulating  fees. 

Ex  parte  Arnold,  128  Mo.  256,  33  L.  R. 
A.  386,  30  S.  W.  768,  1036;  State  ex  rel. 
St.  Louis  V.  Seibert,  123  Mo.  424,  24  S.  W. 
750,  27  S.  W.  624;  Heidelberg  v.  St.  Fran- 
cois County,  100  Mo.  74,  12  S.  W.  914 ;  Suth- 
erland, Stat.  Constr.  §§  325-328;  Bishop, 
Statutory  Crimes,  2d  ed.  §  249;  Barker  v. 
People,  20  Johns.  457;  Hyde  v.  State,  52* 
Miss,  665;  State  ex  rel.  Ewing  v.  Francis,, 
88  Mo.  557. 

This  act  is  one  ''regulating  the  affairs  of 
counties,  cities,"  etc.,  in  violation  of  the- 
second  prohibition  contained  in  §  53,  art.  4, 
Mo.  Const. 

Morrison  v.  Bachert,  112  Pa.  322,  5  Atl. 
739;  Perkins  v.  Philadelphia,  156  Pa.  554, 
27  Atl.  356;  State  ex  rel.  Harris  v.  Herr- 
mann, 76  Mo.  340 ;  Re  Ruan  Street,  132  Pa. 
257,  7  L.  R.  A.  193,  19  Atl.  219;  Scowden's 
Appeal,  96  Pa.  422 ;  Davis  v.  Clark,  106  Pa. 
377;  McCarthy  v.  Com.  ex  rel.  Griffiths,  110' 
Pa.  246,  2  Atl.  423;  Scranton  v.  Silkman, 
113  Pa.  191,  6  Atl.  146;  Ayars*s  Appeal, 
122  Pa.  266,  2  L.  R.  A.  577,  16  Atl.  356; 
York  School  Dist.'s  Appeal,  169  Pa.  70,  3^ 
Atl.  92;  Com.  ex  rel.  Fertig  v.  Patton,  88 
Pa.  258:  Philadelphia  v.  Westminster 
Cemetery  Co.  162  Pa.  106,  29  Atl.  340; 
Weinman  v.  Wilkinsburg  d  E.  L.  Pass.  R^ 
Co.  118  Pa.  192,  12  Atl.  288;  McCarthy  v. 
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Com.  ex  rel.  Griffiths,  110  Pa.  243,  2  Atl. 
423;  Scranton  School  Diat.*8  Appeal^  113 
Pa.  176,  6  AU.  158. 

MessTM.  B.  Sohniiniiaolier  and  Charles 
Claflin  Allen,  for  respondent  city: 

An  act  of  the  legislature  must  appear  to 
be  unconstitutional  beyond  a  reasonable 
doubt  before  the  courts  will  pronounce  it 
invalid  on  that  ground.  Every  presumption 
ta  in  favor  of  its  validity. 

State  ex  rcl.  Uawes  v.  Maeon',  153  Mo.  23, 
^  S.  W.  524;  State  ex  rel,  Fath  v.  Bender- 
eon,  1(50  Mo.  190,  60  S.  W.  1093;  State  ex 
rel.  Garth  v.  Switzler,  143  Mo.  287,  40  L. 
R.  A.  280,  45  S.  W.  245;  State  ex  rel.  Don- 
ham  V.  Yancy,  123  Mo.  391,  27  S.  W.  380; 
Bicing  v.  Hohlitzelle,  85  Mo.  04. 

The  act  in  question,  which  limits  and  fixes 
the  compensation  of  a  probate  jud^e  in  cities 
of  300,000  inhabitants  and  over,  is  not  un- 
constitutional, but  is  a  valid  enactment. 

State  ex  rel.  Hatcea  v.  Mason,  153  Mo.  23, 
M  S.  W.  524;  Kaneae  City  v.  Stegmiller, 
151  Mo.  189,  52  8.  W.  723;  Spaulding  v. 
Brady,  128  Mo.  053,  31  S.  W.  103;  Kenefick 
V.  St.  Louie,  127  Mo.  1,  29  S.  W.  838;  State 
ex  rel.  Manning  v.  Biggins,  125  Mo.  364,  28 


S.  W.  638;  State  ex  reL  Donham  ▼.  Taney, 
123  Mo.  391,  27  S.  W.  380;  Ewing  v.  BobUt- 
zelle,  85  Mo.  64 ;  State  ex  rel.  Lumberger  v. 
Tolle,  71  Mo.  645;  State  ex  rel.  Monaksn  ▼. 
Walton,  69  Mo.  556 ;  State  ex  rel.  Berry  v. 
Shields,  4  Mo.  App.  259;  Conner  v.  Vew 
Yoi'k,  5  N.  Y.  285. 

Mr.  Charles  W.  Bates,  also  for  respon- 
dents: 

Tjegislation  which  carries  out  an  express 
provision  of  the  Constitution,  or  is  author- 
ized by  it,  cannot  be  obnoxious  to  the  con- 
stitutional prohibition  against  local  and 
special  legislation. 

Spaulding  v.  Brady,  128  Mo.  653,  31  S. 
W.  103;  Kenefick  y.  St.  Louis,  127  Mo.  1, 
29  S.  W.  838. 

Sherwood*  J.: 

The  foregoing  opinion,  heretofore  deliv- 
ered in  division  No.  2,  is  hereby  adopted  as 
the  opinion  of  the  court  in  banc. 

Bvrsesa,  Gh.  J.,  and  Bobinsoii,  Braee, 
Marshall,  and  Oaatty  JJ^  concur.  Val- 
liant,  J.,  absent. 
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STATE  of  Vermont 

1?. 

P.  D.  CADIGAN. 

(73  Vt  246.) 

!•  A  atatnte  reqnirtn^  partneralitpa 
orffAnl>ed  nnder  the  laws  of  otber 
states  to  fnrnisli  bonds  before  doing 
business  In  the  state  will  not  be  construed 
as  applicable  to  indlvidaal  nonresidents  in 
determining  its  constitutionality. 

S.  The  mere  orirani>atioit  of  a  part- 
nership under  the  laws  of  anotber  state  is 
not  sufficient  to  Justify  the  Imposition  of 
conditions  upon  its  doing  business  wltbln  the 
state  not  required  of  local  partnerships. 

3.  A  statute  imposinar  a  penalty-  on 
aarents  transacting  business  -within 
the  state  for  foreifrn  partnerships 
which  have  not  compiled  with  conditions  not 
required  of  local  partnerships  discriminates 
against  such  agents  in  favor  of  ttfow  of  local 
Arms  so  as  to  be  void  under  the  Federal  Con- 
stitution and  those  provisions  of  a  state  Con- 
stitution protecting  equal  rights  and  privi- 
leges. 

(May  17,  1901.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Windsor  County  Court  in  a  pro- 
<*eeding  against  him  for  violation  of  the 
statutes  against  acting  as  agent  for  an  un- 
licensed foreign  partnership  which  resulted 
in  his  conviction.     Sustained. 

The  facts  are  stated  in  the  opinion. 

Note. — As  to   infringement  of~the  constltu- 
tlonal    Immunities   and    privileges   of   citizens, 
see  note  to  Louisville  Safety  Vault  &  T.  Co.  v. 
Louisville  &  N.  R.  Co.  (Ky.)  14  L.  R.  A.  579. 
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Messrs.  Billinsl&aB^  Hnae,  it  How- 
land,  for  defendant: 

The  law  violated  discriminates  against 
nonresidents. 

No  law,  whether  accidentally  or  design- 
edly phrased,  can  aocomplish  by  indirection 
the  violation  of  a  constitutional  prohibition. 
"The  court  will  look  at  the  substance  of  the 
legislation,  irrespective  of  its  form  or  pre- 
tense." 

Guthrie's  14th  Amendment,  p.  48;  Smyth 
V.  Ames,  1G9  U.  8.  466,  42  L.  ed.  819,  18 
Sup.  Ct.  Rep.  418;  State  v.  Duckux>rth 
(Idaho)  39  L.  R.  A.  365,  51  Pac.  456. 

The  law  violated  deprives  citizena  of 
other  states  of  the  privileges  and  immu- 
nities of  citizens  in  Vermont. 

Hamilton  in  Federalist,  Nos.  7,  22,  142; 
Von  Hoist,  Constitutional  History  of  U.  S. ; 
Ward  V.  Maryland,  12  Wall.  418,  20  L.  ed. 
449;  Paul  v.  Virginia,  8  Wall.  168,  19  L. 
ed.  357;  Cooley,  Const.  Lim.  p.  397;  Cor- 
field  V.  Coryell,  4  Wash.  C.  C.  380,  Fed.  Cas. 
No.  3,230. 

The  purpose  of  %  2,  art.  4,  U.  S.  Const. 
was  to  declare  to  the  several  states  that 
whatever  those  rights,  as  you  grant  or  es- 
tablish them  to  your  own  citizena,  or  as  you 
limit  or  qualify  or  impose  restrictions  on 
their  exercise,  the  same,  neither  more  nor 
less,  shall  be  the  measure  of  the  rights  of 
citizens  of  other  states  within  your  juris- 
diction. 

Slwughier-Bouse  Cases,  16  Wall.  36,  21 
L.  cd.  394 ;  Ward  v.  Maryland,  12  Wall. 
418,  20  L.  ed.  449 ;  Sprague  v.  Fletcher,e9  Vt 
69,  37  L.  R.  A.  840,  37  Atl.  239;  Bliss*s  Peti- 
tion, 63  N.  H.  136;  State  v.  Ixincaster,  63 
N.  H.  267;  State  ex  rel.  Boadley  v.  Insur- 
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once  Comra.  37  Fla.  564,  33  L.  R.  A.  288, 
^0  So.  772. 

The  extent  of  the  discrimination  is  not 
important,  and  the  only  question  is,  Does 
it  exist? 

State  as  rel.  Hoadley  v.  Insurance  Comra, 
37  Fla.  564,  33  L.  R.  A.  288,  20  So.  772; 
Outhrie's  14th  Amendment,  p.  39;  Sentell 
vw  New  Orleans  d  C,  R.  Co.  166  U.  S.  698, 
41  L.  ed.  1169,  17  Sup.  Ct.  Rep.  693. 

The  police  power  cannot  be  invoked  to 

support  the  law  in  question,  because :  ( 1 )  It 

is  not  within  the  scope  of  the  police  powers; 

(2)    the  police  power  cannot  be  exercised 

in  violation  of  the  Constitution. 

Thorpe  v.  Rutland  d  B.  R,  Co,  27  Vt.  149, 
«2  Am.  Dec.  625;  State  v.  Ooodunll,  33  W. 
Va.  179,  6  L.  R.  A.  621,  10  S.  E.  285. 

Mr,  Cliarles  O.  Tarbell«  for  the  State: 

To  violate  the  Constitution  the  burden 
must  be  substantial,  and  such  as,  in  its  ef- 
fect, materially  adds  to  the  price  of  the 
article  sold; 

State  V.  Hoyt,  71  Vt.  59.  42  Atl.  973; 
Paul  V.  Virginia,  8  Wall.  168,  19  L.  ed. 
351 ;  Ducat  v.  Chicago,  10  Wall.  410,  19  L. 
ed.  972;  Quy  v.  Baltimore,  100  U.  S.  434, 
25  L.  ed.  743;  Hunt  v.  Fay,  7  Vt.  170. 

Stajford,  J.,  delivered  the  opinion  of  the 
«ourt: 

Cadigan  is  informed  against  for  acting 
as  agent  of  a  partnership  organized  under 
the  laws  of  the  state  of  New  York,  in  sell- 
ing certain  municipal  bonds  here,  without 
aaid  partnership  having  complied  with  the 
statute  of  this  state  requiring  firms  organ- 
ized under  the  laws  of  other  states  to  pro- 
cure a  license  from  the  inspector  of  finance, 
to  file  a  bond  with  him,  and  to  submit  to 
hia  examination,  before  conducting  such 
t)usiness  here.  The  case  was  heard  below 
on  demurrer  to  the  information,  which  was 
held  sufficient.  The  decision  depends  upon 
the  constitutionality  of  sections  of  chap- 
ter 175  of  the  Vermont  Statutes,  entitled 
"'Loan  and  Investment  Companies,"  which 
jnay  be  summarized  as  follows:  The  1st 
section  declares  that  every  corporation  or- 
^nized  under  the  laws  of  this  state  for  the 
purpose  of  selling  its  own  choses  in  action, 
<or  of  selling,  guaranteeing,  or  negotiating 
those  of  other  persons  or  corporations,  as 
investments  or  as  a  business,  shall  be  under 
the  supervision  of  the  inspector  of  finance. 
Vt.  Stat.  §  4132.  Then  follow  sections  un- 
<ieT  the  divisiontitle  "Foreign  Corporations," 
but  in  all  these,  when  the  word  "corpora- 
tion" is  used,  it  is  supplemented  by  the 
words  "company  or  firm;"  the  phrase,  in 
iuU,  being,  "such  corporation,  compa.nyi  or 
firm  organized  under  the  laws  of  another 
state."  No  person,  it  is  declared,  shall  act 
in  this  state  as  agent  or  representative  of 
such  corporation,  company,  or  firm,  or  sell, 
offer  for  sale,  or  negotiate  choses  in  action 
owned,  issued,  negotiated,  or  guaranteed  by 
it,  unless  such  corporation,  company,  or  firm 
has  filed  with  the  inspector  of  finance  a 
1)ond  to  the  state  for  such  an  amount  as  he 
requires,  not  more  than  $10,000  and  not  less 
than  $500,  with  such  sureties  or  security  as 
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he  may  approve,  conditioned  for  the  making 
of  such  returns  as  may  be  required,  and  the 
payment  of  all  taxes  that  may  be  assessed 
against  it,  and  in  all  things  to  comply  with 
the  laws  of  this  state,  and  has  submitted 
itself  and  its  financial  condition  to  an  ex- 
amination by  the  inspector  in  such  manner 
as  to  enable  him  to  make  a  report  thereof, 
as  specified  in  this  chapter,  "in  case  of  like 
corporations  in  this  state."  Vt.  Stat.  § 
4133.  The  inspector  is  required  to  notify 
the  state's  attorney  of  violations  of  this 
chapter,  and  such  are  made  punishable  by 
a  fine  of  not  less  than  $50,  nor  more  than 
$1,000.  Vt.  SUt.  §  4134.  When  it  appears 
to  the  inspector  that  such  corporation,  com- 
pany, or  firm  ib  conducting  its  affairs  in  a 
safe  and  authorized  manner,  and  has  filed 
the  required  bond,  he  shall  issue  to  it  a  li- 
cense good  until  the  1st  day  of  the  next 
January;  and,  within  thirty  days  of  the 
date  of  its  license,  it  shall  file  in  his  office 
its  certificate  stating  the  names  and  ad- 
dresses of  all  who  are  to  act  as  its  agents 
in  this  state,  which  certificate  shall  be 
amended  by  it  in  case  of  any  change.  Vt. 
Stat.  §  4135.  Before  it  can  do  business 
here,  it  must  make  the  inspector  its  attor- 
ney, upon  whom  process  may  be  served.  Vt. 
Stat,  i  4136.  It  shall  file  semiannual  re- 
ports, under  penalty  of  having  its  license 
revoked.  Vt.  Stat,  fi  4138.  If  it  conducts 
its  business  in  an  unsafe  or  unauthorized 
manner,  the  inspector  shall  direct  it  to  de- 
sist, and  to  at  once  provide  for  the  safety 
and  security  of  all  such  business  transac- 
tions. Vt.  Stat,  fi  4139.  If  it  fails  to 
comply  with  such  order,  or  to  report  when 
requested,  or  if  it  appears  to  the  inspector 
that  it  is  unsafe  or  inexpedient  for  it  to 
continue  business,  he  shall  revoke  its  li- 
cense. Vt.  Stat.  §  4140.  All  services  and 
expenses  under  this  chapter  shall  be  ap- 
proved by  the  state  auditor,  and  paid  by 
the  licensees  upon  an  eauitable  apportion- 
ment to  be  made  by  tne  inspector.  Vt. 
Stat.  §  4142. 

The  respondent,  by  demurring,  admits 
that  he  did  the  thing  prohibited  by  the  stat- 
ute, for  no  question  is  raised  as  to  the  form 
or  sufficiency  of  the  information,  except  as 
hereinafter  stated;  but  he  says  it  was  no 
offense,  because  he  was  acting  as  agent  for 
citizens  of  New  York,  who,  as  such,  were 
entitled  to  all  the  privileges  and  immunities 
of  citizens  of  Vermont;  that  citizens  of  Ver- 
mont might  lawfully  do,  by  themselves  or 
agent,  all  that  he  did  in  behalf  of  his  prin- 
cipals; consequently  it  was  lawful  for  him 
to  do  the  same.  The  statute  is  thus  chal- 
lenged as  in  contravention  of  U.  S.  Const, 
art.  4,  §  2:  "The  citizens  of  each  state 
shall  be  entitled  to  all  privileges  and  im- 
munities of  citizens  in  the  several  states." 
It  is  not  claimed  that  the  citizenship  of  the 
respondent  is  of  any  materiality,  under  the 
statute,  but  that  the  citizenship  of  his  prin- 
cipals is  material ;  that  the  statute  is  aimed 
at  firms  whose  members  are  residents  of 
other  states ;  and  that  it  requires  of  such 
firms  what  it  does  not  require  of  resident 
firms.    It  will  be  observed  that  the  statute 
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itself  says  nothing  about  citizenship  or  resi- 
dence. The  test  is  whether  the  firm  was 
"organized  under  the  laws  of  another  state." 
It  is  alleged  that  the  respondent's  firm  was 
organized  under  the  laws  of  New  York,  but 
its  members  may  all  be  citizens  of  Ver- 
mont. On  the  other  hand,  if  a  firm  is  or- 
ganized under  the  laws  of  Vermont,  it  is 
exempt  from  these  requirements,  even 
though  all  of  its  members  resided  in  New 
York.  So,  looking  at  the  letter  only,  there 
is  no  distinction  between  citizens  of  Ver- 
mont and  citizens  of  other  states.  But  the 
respondent,  while  taking  note  of  this  literal 
reading,  says  that  the  law  should  be  tested 
by  its  intent  and  effect,  both  of  which,  he 
thinks,  show  clearly  that  it  does  discrim- 
inate against  nonresidents.  In  the  first 
place,  he  says,  the  mere  fact  that  a  common- 
law  partnership, — and  the  respondent's  firm 
is  not  alleged  to  be  anything  more, — was  or- 
ganized in  some  other  state,  instead  of  in 
Vermont,  could  afford  no  rational  basis  for 
a  distinction.  It  would  be  no  protection 
for  citizens  of  this  state  that  citizens  of 
other  states  came  here,  upon  our  soil, 
merely  to  make  their  contract  of  partner- 
ship, and  then  returned  to  their  own  states. 
Nor  would  the  people  of  Vermont  be  de- 
prived of  any  protection  by  the  fact  that 
residents  of  this  state,  doing  business  here, 
had  entered  into  their  partnership  under 
the  laws  of  New  York.  So,  he  says,  we 
must  look  deeper  to  find  the  real  intent,  and 
that  it  is  made  plain  by  three  special  pro- 
visions of  the  chapter  itself:  (1)  The  re- 
quirement that  a  bond  shall  be  given  to  se- 
cure the  payment  of  taxes,  indicating  that 
the  members  are  not  within  reach,  like  resi- 
dents; (2)  the  requirement  that  such  firms 
make  report  as  required  of  "like  corpora- 
tions in  this  state;"  and  (3)  the  conaition 
that  they  appoint  the  inspector  of  finance 
their  attorney,  upon  whom  process  may  be 
served, — ^a  thing  unnecessary  in  the  case  of 
residents.  Moreover,  it  is  said,  while  there 
might  be  such  cases  as  those  just  now  sup- 
posed,— citizens  of  Vermont  organizing 
firms  in  some  other  state,  and  vice  versa, — 
they  would  be  verv  exceptional,  and,  in  the 
great  majority  of  instances,  firms  organ- 
ized under  the  laws  of  Vermont  would  be 
composed  of  residents  of  Vermont,  while 
firms  organized  under  the  laws  of  other 
states  would  be  composed  of  residents  of 
such  other  states.  There  is  some  force  in 
these  contentions,  9.nd,  indeed,  it  is  freely 
conceded  by  the  state's  attorney  that  the 
act  was  intended  to,  and  does,  operate 
against  nonresidents,  really  discriminating 
against  firms  whose  members  are  not  resi- 
dents of  Vermont;  and  such  discrimination 
is  defended  as  a  fair  exercise  of  the  police 
power.  Thus,  we  see,  the  respondent  treats 
the  statute  as  discriminating  against  non- 
residents, in  order  to  find  a  basis  for  his  con- 
tention that  it  contravenes  the  Federal  Con- 
stitution in  the  respect  referred  to;  and  the 
state  treats  it  as  discriminating  against 
nonresidents,  in  order  to  find  a  basis  for  its 
contention  that  it  is  a  police  regulation  for 
the  protection  of  the  people  of  Vermont 
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against  strangers.  But  we  are  unable  to 
adopt  this  construction.  The  statute  it- 
self takes  no  account  of  residence.  In  the 
very  case  before  us  the  respondent's  prin- 
cipals may  be  residents  of  Vermont.  The 
respondent's  neighbor,  engaged  in  the  same 
business,  may  l£  acting  for  a  firm  organ- 
i/!ed  under  the  laws  of  this  state,  every  one 
of  whose  members  may  be  a  resident  and 
citizen  of  some  other  state.  The  test  of 
the  respondent's  action  is  whether  his  prin- 
cipals formed  their  partnership  under  the 
laws  of  Vermont.  If  they  did,  his  act  was 
lawful.  If  they  did  not,  it  was  unlawful. 
To  the  argument  that  the  legislature  in- 
tended to  exclude  firms  whose  members 
were  nonresidents,  it  is  a  sufficient  answer 
that,  if  that  is  what  the  legislature  meant, 
that  is  what  the  legislature  should  have 
said. 

The  question  then  arises  whether  the  test 
laid  down  is  a  valid  one.  Does  the  bare 
fact  that  the  partnership  was  formed  under 
the  laws  of  this  state,  rather  than  of  some 
other,  afford  a  rational  basis  for  distinction 
in  determining  the  lawfulness  of  its  agent's 
act  in  doing  business  for  it  here?  Is  the 
fact  that  it  is  organized  here  any  protec- 
tion to  the  people  of  this  state?  Does  the 
fact  that  it  was  organized  elsewhere  lessen 
their  protection?  It  is  difficult  to  see  how. 
The  laws  of  Vermont  make  no  requirement 
of  firms  orjpinized  here  .to  transact  this 
kind  of  business.  The  provisions  upon  that 
subject  relate  only  to  corporations.  The 
agent  of  a  firm  organized  under  the  laws  of 
Vermont  might  lawfully  do  all  that  the  re- 
spondent did.  The  agent  of  individuals  rer 
siding  in  Vermont,  or  anywhere  else,  might 
lawfully  do  all  that  he  did.  But  if  such 
individuals  had  agreed  to  act  as  partners, 
instead  of  separately,  and  made  ttiat  con- 
tract in  some  other  iurisdiction,  their  agent 
could  not  act  for  them  here  without  com- 
mitting a  crime.  The  formation  of  the 
partnership  would  not  relieve  them  from 
individual  liability  to  creditors,  nor  make 
the  firm  a  distinct  lesal  entity,  like  a  cor- 
poration; yet  it  would  make  it  a  crime  for 
the  agent  to  do  for  them  jointly  what  he 
might  lawfully  have  done  for  them  sever- 
ally. How  can  it  be  held  either  that  the 
statute  is  invalid  as  denying  to  nonresi- 
dents the  privilege  accorded  to  residents, 
as  the  respondent  claims,  or  that  it  is  valid 
as  a  police  regulation  against  nonresidents 
for  the  protection  of  the  people  of  Vermont, 
as  the  state  claims,  when,  for  anything  that 
is  alleged  in  thi^  information,  or  anything 
that  need  be  alleged  or  proved  under  the 
statute,  all  the  parties  concerned  may  be 
residents  of  Vermont?  But  suppose  them 
to  be  resident  here;  can  Vermont  thus  dis- 
criminate between  her  own  people,  denyii^ 
to  a  class  the  privilege  of  transacting  busi- 
ness upon  such  a  ground  as  this?  Not  if 
the  ground  of  classification  is  purelv  arbi- 
trary and  irrational.  No  state  shall  "de- 
prive any  person  of  life,  liberty,  or  property 
without  due  process  of  law;  nor  deny  to 
any  person  within  its  jurisdiction  the  equal 
protection    of    the    laws."    U.    S.    ConsL 


1901. 


State  y.  Cadioah. 


661 


Amendment  14,  S  1*  To  deprive  one  of  the 
right  to  labor  and  transact  business  is  to 
deprive  him  of  his  liberty,  and  also  of  his 
property.  To  hedee  the  privilege  about 
with  conditions  and  exactions  for  one  class 
which  do  not  exist  for  others  is  to  deny  to 
the  former  the  equal  protection  of  the  laws ; 
and  when  the  classification  is  based  upon  a 
distinction  wholly  fanciful  or  arbitrary, 
having  no  possible  reasonable  connection 
with  any  proper  purpose  to  be  served  by 
the  enactment,  it  is  unconstitutional  and 
void.  The  equal  protection  of  the  laws 
means  "the  protection  of  equal  laws."  Yick 
Wo  V.  Hopkine,  118  U.  S.  356,  369,  30  L.  ed. 
220,  226,  6  Suj).  Ct.  Rep.  1064.  Our  own 
bill  of  rights,  in  its  1st  article,  declares 
"that  all  men  are  bom  equally  free  and  in- 
dependent, and  have  certain  natural,  inher- 
ent and  unalienable  riehts,  amongst  which 
are,  enjoying  and  defending  life  and  liberty, 
acquiring,  possessing,  and  protecting  prop- 
erty, ana  pursuing  and  obtaining  happiness 
and  safety;"  and  in  its  4th  article,  that 
'"every  person  within  this  state  ought  to 
find  a  certain  remedy,  by  having  recourse  to 
the  laws,  for  all  injuries  or  wrongs  which 
he  may  receive  in  his  person,  property,  or 
character  .  .  .  conformablv  to  the  laws;" 
and  in  its  7th  article,  that  the  "government 
is,  or  ought  to  be,  instituted  for  the  com- 
mon ben^t,  protection,  and  security  of  the 
people^  .  .  .  and  not  for  the  particular 
em^ument  or  advantage  of  any  single  man. 


family,  or  set  of  men,  who  are  a  part  only 
of  that  community."  These  are  the  funda- 
mental principles,  not  of  our  state,  only, 
but  of  Anglo-Saxon  government  itself,  en- 
larging upon  the  axiom  that  when  the  facts 
are  the  same  the  law  is  the  same,  and  in- 
spired by  the  ideal  of  justice,  that  the  law 
is  no  respecter  of  persons.  The  law  touch- 
ing classification  for  purposes  of  taxation, 
and  what  may  furnish  a  reasonable  basis 
therefor,  was  carefully  examined  by  this 
court  in  Btate  v.  Hoyt,  71  Vt.  69,  42  Atl. 
973;  and  the  rule  there  recognized,  which 
is  none  the  less  applicable  here,  will  be 
found  to  determine  the  question  before  us. 

The  result  is  that  chapter  176  of  the  Ver- 
mont Statutes  discriminates  between  agents 
of  firms  organized  under  the  laws  of  this 
state  and  agents  of  firms  orf^nized  under 
the  laws  of  other  states,  making  the  act  of 
the  latter  unlawful,  while  the  act  of  the 
former  in  the  same  circumstances  would  be 
lawful,  and  therein  contravenes  the  1st 
clause  of  the  14th  Amendment  of  the  Fed- 
eral Constitution,  as  well  as  various  provi- 
sions of  our  own  bill  of  rights,  securing  to 
all  the  equal  protection  of  the  laws,  and 
must  therefore  be  held,  to  that  extent,  un- 
constitutional and  void. 

Judgment  reversed;  demurrer  sustained; 
information  adjudeed  insufficient  and 
quashed;  the  respondent  discharged  and  let 
go  without  day. 


GEORGIA  SUPREME  COURT. 


J.  B.  WRIGHT,  Plif.  in  Err,, 

V. 

J.  E.  DU  BIGNON. 
(114  Ga.  765.) 

«1.  It  ts  m.  general  rale  of  law  tn  force 
in  tliitf  state  that,  in  the  absence  of  a  can- 
tract  giving  him  the  right  so  to  do,  the  ten- 
ant cannot  lawfully  remove  fixtures  annexed 
to  the  freehold,  which  he  has  placed  on  leased 
land.  The  exception  to  this  rule  exists  only 
tn  the  case  of  trade  fixtures,  (a)  Section 
3120  of  the  Civil  Code  Is  construed  to  refer 
to  trade  fixtures,  (b)  The  fixtures  sought 
to  be  removed  in  the  present  case  were  not 
trade  fixtures. 

S.  Domestto  or  ornamental  flxtnres 
which  a  tenant  has  attached  to  a  dwelling 
house  or  the  groimds  on  which  the  same  Is 
located  to  promote  his  domestic  comfort,  and 
which  may  be  easily  severed,  and  made 
equally  useful  to  him  in  another  house,  may 
be  removed  by  him  during  his  term.  Aliter 
as  to  such  as  are  substantial  additions  to  the 
house,  or  which,  if  taken  away,  would  be  In- 
jurious to  the  freehold. 

8.  A  aervanfM  room,  metallic  vntters 
Attached  to  the  roof  of  a  lionae,  water 
pipes  laid  under  the  ground  by  a  tenant  on 

•Headnotes  by  Littlb,  J. 


leased  premises  become,  when  constructed 
and  attached,  a  part  of  the  freehold,  and  can- 
not be  lawfully  dissevered  from  the  land  by 
the  tenant  against  the  will  of  the  landlord, 
even  though  at  the  time  of  their  erection  the 
tenant  intended  to  remove  them  at  the  ex- 
piration of  his  term. 
4.  The  charge  of  the  trial  Jnda>e,  to 
which  exceptions  were  taken,  as  well 
as  the  verdict  which  was  rendered,  not  being 
In  accord  with  the  principles  of  law  an- 
nounced above,  a  new  trial  should  have  been 
granted. 

(February  7.  1902.) 

ERROR  to  the  Superior  Court  for  Glynn 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  re- 
strain the  removal  of  certain  fixtures.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Owens  JoKnsoa  and  D.  W. 
Krauas,  for  plaintiff  in  error: 

The  servant's  house,  the  rainwater  gut- 
ters, and  the  water  piping  were  permanent 
fixtures  and  immovable. 

McCall  V.  Walter,  71  Ga.  290j  2  Taylor, 
Land.  &  T.  8th  ed.  §  547. 

Where  permanent  annexation  to  the  free- 
hold  is   intended,   an   article   lawfully   an- 


NOTB. — As  to  right  of  tenant  to  remove  fix- 
tares  on  leased  premises,  see  also,  in  this  series, 
Collamore  v.  Glllis  (Mass.)  5  L.  R.  A.  160,  and 
note;  Frledlander  v.  Hewitt  (Neb.)  9  L.  R.  A. 
700.  and  note;  Sanitary  Dist.  v.  Cook  (III.) 
39  L.  it.  A.  369 ;  and  Bass  v.  Metropolitan  West 
j7  L.  K   a. 


Side  Elev.  R.  Co.  (C.  C.  App.  7th  C.)  39  L.  R. 
A.  711. 

As  to  what  are  fixtures  as  between  landlord 
and  tenant,  see  cases  in  note  to  Overman  v. 
Sasser  (N.  C.)   10  L.  R.  A.  on  page  728. 
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nexed  becomes  a  fixture  and  part  of  the 
realty,  whether  its  removal  would  injure 
the  freehold  or  not. 

8  Am.  &  Eng.  Enc.  Law,  p.  44;  Morrison 
V.  Berry,  42  Mich.  389,  36  Am.  Rep.  446,  4 
N.  W.  7.31;  Tiedeman,  Real  Prop.  §  6; 
Stockwell  V.  Campbell,  39  Ck>nn.  362,  12 
Am.  Rep.  393;  StocktDell  v.  Marks,  17  Me. 
465,  35  Am.  Dec.  266. 

Section  3120  of  the  Code  was  made  up 
from  the  headnote  in  the  case  of  Youngblood 
V.  Eubank,  68  Ga.  630.  The  court,  in  decid- 
ing it,  did  not  consider  that  it  was  making 
any  new  law. 

Carr  v.  Georgia  R,  Co.  74  Ga.  73; 
Charleston  d  W.  C.  R,  Co,  v.  Hughes,  105 
Ga.  23,  30  S.  E.  972. 

Mr,  W.  E.  Kay,  for  defendant  in  error: 

The  ancient  rule  that  restricted  the  rights 
of  the  tenant  as  to  removal  of  improvements 
made  upon  leased  premises  has  been  much 
mitigated,  and  the  harshness  of  the  same 
practically  destroyed. 

WaU  V.  Binds,  4  Gray,  256,  64  Am.  Dec. 
64;  13  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp. 
639,  647;  Tyler,  Fixtures,  ed.  1877,  p.  153. 

Distinction  is  always  to  be  drawn  between 
those  thinffs  which  are  placed  by  the  owner 
of  the  freehold  with  the  intention  of  perma- 
nently remaining,  and  those  things  that  are 
temporarily  placed  by  a  tenant. 

Yowfigblood  V.  Euba/nk,  68  Ga.  630;  Mc- 
Coil  V.  Walter,  71  Ga.  287;  Carr  v.  Georgia 
R.  Co,  74  Ga.  74;  Cunningham  v.  Cureton, 
96  Ga.  493,  23  S.  E.  420;  Bagley  v.  Colum- 
bus Southern  R.  Co.  98  Ga.  626,  34  L.  R.  A. 
286,  25  S.  E.  638. 

Even  if  the  fixtures  are  of  a  character 
not  ordinarily  removable  by  the  tenant,  yet 
this  is  always  subject  to  special  agreement 
between  the  parties,  and  a  contract  allow- 
ing the  removal  will  be  the  law  of  that  par- 
ticular case. 

Tyler,  Fixtures,  p.  455;  13  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  655. 

Littlo,  J.,  delivered  the  opinion  of  the 
court ; 

James  B.  Wright  filed  an  equitable  pro- 
ceeding in  the  superior  court  of  Glynn 
county  against  John  K  Du  Bignon,  in  which 
he  sought  to  restrain  the  defendant  from 
removing  certain  fixtures  placed  by  him  on 
a  lot  of  land  which  was  owned  by  the  plain- 
tiff. It  was  alleged  that  the  fixtures  which 
the  defendant  sought  to  remove  were  per- 
manent, and  such  as  were  attached  to  the 
freehold.  The  defendant,  in  his  answer,  ad- 
mitted that  it  was  his  purpose  to  remove 
the  fixtures,  and  insist^  that  he  had  a 
right  to  do  so,  because  he  had  rented  the 
lot  from  the  plaintiff  for  a  term  of  years, 
and  the  fixtures  were  in  the  nature  of  con- 
veniences to  the  house  which  he  proposed  to 
occupv  as  a  dwelling  for  himself  and  family, 
and  they  had  been  erected  by  him  with  the 
intention  of  removing  them  at  the  expira- 
tion of  his  term,  and  plaintiff  had  consented 
that  he  should  remove  them  at  that  time. 
The  case  waa  submitted  to  a  jury,  and, 
while  the  evidence  was  in  some  respects  di- 
rectly conflicting,  that  of  the  plaintiff  tended  j 
to  show  that  he  was  the  owner  of  the  land, 
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and  rented  it  to  the  defendant  for  a  term 
of  three  years;  that  the  defendant  desired 
to  have  certain  improvements  done  on  the 
house,  to  which  the  plaintiff  aj^eed,  and 
gave  him  a  check  for  $100;  that,  in  addition 
to  certain  repairs  placed  on  the  interior  of 
the  house,  the  defendant  erected  a  servant'* 
room,  attached  to  the  main  body  of  the 
dwelling,  attached  to  the  roof  certain  gal- 
vanized iron  gutters  as  recentacles  for  rain 
water,  laid  under  the  ground  iron  pipes  for 
the  purpose  of  conductin^^  water  and  main- 
taining a  fountain,  made  a  cement  walk, 
and  other  improvements;  that  there  was  no 
agreement,  expressed  or  implied,  between  the 
defendant  and  himself,  that  these  fixture* 
should  be  removed  by  defendant  at  the  ex- 
piration of  his  term  of  lease,  and  that  their 
removal  would  be  an  injury  to  the  freehold. 
On  the  contrary,  the  evidence  for  the  de- 
fendant tended  to  show,  in  relation  to  the 
improvements  and  fixtures  which  were  con- 
structed, that  the  plaintiff  sent  defendant 
a  check  for  $100  to  have  certain  repaira 
made  and  work  done  in  the  interior  of  the 
house,  but  declined,  on  defendant's  applica- 
tion, to  put  up  a  servant's  room  in  the  yard,, 
and  defendant  then  told  the  plaintiff  that^ 
if  he  would  not  build  the  servant's  house* 
as  he  (defendant)  was  compelled  to  have 
one,  he  would  do  so  himself,  which  he  did; 
that  the  repairs  on  the  inside  of  the  house 
cost  very  much  more  than  the  $100  fur- 
nished by  plaintiff;  that  he  i)aid  on  the 
erection  and  furnishing  of  this  servant'* 
room  more  than  $100;  that  he  paid  $18  to 
have  gutters  put  to  the  house,  and  some- 
thing Tike  $75  for  nutting  in  a  fountain  and 
cement  walk,  ana  for  plumbing,  water 
spigots,  etc.  These  payments  were  met 
from  defendant's  funds,  and  the  work  was 
necessary  for  his  comfort  and  convenience 
in  occupying  the  house.  He  caused  these 
improvement  to  be  made  with  the  intention 
of  removinff  them  at  the  expiration  of  his 
lease,  and  in  having  the  work  done  he  had 
directed  it  to  be  constructed  with  this  end  in 
view.  Defendant  also  admitted  that,  in  ad- 
dition to  the  removal  of  the  servant's  house, 
etc.,  which  he  alleged  could  be  done  without 
injury  to  the  property,  it  was  his  purpose 
to  remove  the  flowers  which  the  lady  mem- 
bers of  his  family  had  planted  and  cared 
for.  There  was  much  evidence  introduced 
by  the  respective  parties,  but  the  above 
brief  outline  is,  in  view  of  the  application 
of  the  legal  principle  which  we  tnink  con- 
trols the  case,  sufficient  for  the  pdrposes  of 
this  decision.  The  jury  returned  a  verdict 
for  the  defendant,  giving  him  the  privilege 
of  removing  from  the  premises  the  servant's 
house,  the  gutters,  and  the  water  pipes,  and 
requiring  nim  to  deposit  the  sum  of  $50 
with  the  court  to  cover  the  expense  of  re- 
pairs necessary  to  put  the  house  in  as  good 
condition  as  it  was  before ;  and  a  decree  was 
entered  accordingly. 

The  plaintiff  submitted  a  motion  for  a 
new  trial  on  a  number  of  grounds.  Inas- 
much, however,  as  the  sole  <juestion  involved 
in  the  case  relates  to  the  right  of  a  tenant 
to  remove  from  a  dwelling  house  fixtures  of 
the  character  indicated  which  he  had  placcMl 
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thereon,  and  for  which  he  had  paid  with  the 
intention  of  removing  them,  it  is  unneces- 
sary to  consider  and  pass  upon  the  gtounds 
of  the  motion  aeriatim,  but  we  will  address 
ourselves  to  a  consideration  of  the  question 
of  the  right  of  the  tenant  so  to  remove. 
It  will  be  noted,  from  the  statement  of  the 
case  made  above,  that  the  answer  of  the  de- 
fendant sets  up,  among  other  alleged  facts, 
that  the  plaintiff  had  agreed  with  him  that 
he  should  have  the  right  to  remove  the  im- 
provements or  fixtures  at  the  termination 
of  his  lease.  We  have  diligently  searched 
the  brief  of  evidence  to  ascertain  whether 
this  averment  in  the  petition  was  supported 
by  the  evidence  of  any  witness  who  testified 
in  the  case ;  for,  if  that  fact  had  been  estab- 
lished, it  would  have  materially  altered  the 
disposition  of  the  case  under  well-defined 
rules  of  law.  Our  examination,  however, 
fails  to  disclose  the  existence  of  any  such 
evidence  in  the  record,  and  the  only  ques- 
tion which  we  have  to  consider  is  the  legal 
right  of  a  tenant  to  remove  fixtures  of  uic 
character  indicated  in  this  case  from  the 
rented  premises,  in  the  absence  of  a  contract 
allowing  him  so  to  do.  No  point  is  made 
that  the  removal  contemplated  by  the  de- 
fendant was  out  of  time,  as  the  existing 
status  in  that  respect  was  preserved  be- 
tween the  parties  by  a  written  agreement. 

1.  By  Civil  Code,  §  3049,  it  is  declared 
that  "anything  intended  to  remain  permar 
nently  in  its  place,  though  not  actually  at- 
tached to  the  land,  such  as  a  rail  fence,  is 
a  part  of  the  realty  and  passes  with  it." 
Section  3119  of  the  same  Code  declares  that 
the  tenant  "cannot  cut  or  destroy  growing 
trees,  remove  permanent  fixtures,  or  other- 
wise injure  the  property."  In  defining 
"realty"  the  Civil  Code  (f  3045)  declares 
that  real  estate  includes  all  lands  and  the 
buildings  thereon,  and  all  things  perma- 
nently attached  to  either.  So  it  is  unneces- 
sary to  go  beyond  the  terms  of  our  statute 
law  to  ascertain  what  are  fixtures,  or  to 
find  an  authority  declaring  that  they  are  a 
part  of  the  land,  and  ma^  not  be  removed 
by  a  tenant.  Our  Code  is  in  entire  har- 
mony with  the  common  law  on  this  subject, 
one  of  the  rules  of  which  is,  "Fixtures  an- 
nexed to  the  freehold  are  prima  facie  the 
property  of  the  owner  of  the  soil."  It  is, 
however,  insisted  on  the  part  of  the  defend- 
ant in  error  that  the  ancient  rule,  which 
restricted  the  right  of  a  tenant  as  to  the  re- 
moval of  improvements  in  the  nature  of  fix- 
tures made  on  the  leased  premises,  has  been 
mitigated,  and  its  harshness  practically  de- 
stroyed; that  the  law  is  now  being  more 
liberally  interpreted  in  favor  of  the  rights 
of  the  tenant  to  remove  improvements  and 
fixtures  made  by  him  for  his  own  conven- 
ience than  it  formerly  was.  To  support 
these  propositions,  and  as  authority  for  his 
contention  that  the  defendant  had  the  right 
to  remove  the  fixtures  which  are  the  sub- 
ject-matter of  the  case  in  hand,  counsel 
cites  Civil  Code,  8  3120,  which  declares: 
"A  tenant  during  the  term  or  a  continuance 
thereof,  or  while  he  is  in  possession  under 
the  landlord,  may  remove  fixtures  erected 
by  him.  After  the  term  and  possession  are 
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ended,  they  are  regarded  as  abandoned  to 
the  use  of  the  landlord,  and  become  the  lat- 
ter's  property."  Apparently  there  is  a  con- 
flict between  the  rule  of  law  laid  down  in 
this  section  and  that  which  is  found  in  ^ 
3119,  above  quoted.  If  we  take  the  words 
of  S  3120  literally,  they  seem  to  support  the 
contention  made  by  the  defendant.  How- 
ever, the  conflict  is  more  apparent  than  real. 
The  section  last  cited  is  not  an  enactment 
of  our  legislature,  nor  is  it  the  rule  of  the 
common  law  as  it  stands  stated,  but  it  wa» 
codified  from  a  decision  of  this  court  in  the 
case  of  Younghlood  v.  Euhank,  68  6a.  630. 
This  does  not  make  it  any  the  less  the  law. 
But  under  the  rule  of  construction,  which  i» 
not  only  fair  and  reasonable,  but  which  has 
been  uniformly  followed  by  this  court,  w© 
are  at  liberty,  in  order  to  ascertain  the 
meaning  of  the  section,  to  refer  to  the  case 
from  which  it  was  codified,  and  interpret  it 
in  the  light  of  the  decision  there  rendered. 
Calhofin  v.  Little,  106  Ga.  336,  43  L.  IL  A. 
630,  32  S.  E.  86.  It  may  be  remarked,  how- 
ever, that,  while  the  words  contained  in  this 
section  were  taken  from  the  first  headnote 
in  Younghlood  v.  Eubank,  68  Ga.  630,  it  will 
be  found  on  examination  that  the  headnote 
was  prepared  by  the  reporter,  and  not  by 
the  court,  and  that  the  principle  announced 
in  the  headnote  is  not  supported  by  the  de- 
cision which  was  renderea.  The  facts  upon 
which  that  decision  was  predicated  show 
that  the  fixtures  which  were  sought  to  be 
removed  were  temporary  shanties,  shelters, 
pens,  stock  lots,  etc.,  which  had  been  placed 
on  the  leased  premises  by  a  tenant  who  was 
engaged  in  the  sawmill  business,  and  the 
structures  had  been  erected  for  his  use  and 
convenience  in  such  business;  and  the  en- 
tire decision  deals  with  a  class  of  fixtures 
known  as  "trade  fixtures,"  and  does  not  un- 
dertake to  explain  the  law  relating  to  any 
other  kind  of  fixtures.  Mr.  Justice  Speer, 
in  the  course  of  the  opinion  there  rendered 
by  him,  uses  this  language:  "The  custom 
set  up  by  the  evidence  is  in  accord  with  the 
common-law  rule  as  to  the  rights  of  ten- 
ants to  remove  fixtures  made  or  erected  by 
them."  He  then  quotes  the  rule  of  the  com- 
mon law,  above  set  out,  that  "fixtures  an- 
nexed to  the  freehold  are  prima  facie  the 
property  of  the  owner  of  the  soil."  After 
stating  this  proposition,  he  further  says: 
"In  aid  of  the  tenant,  however,  and  in  favor 
of  trade,  an  exception  is  ingrafted  upon 
that  rule,  enabling  him  to  sever  the  fix- 
tures made  by  him,  and  so  regain  his  prop- 
erty in  them."  The  point  in  the  case  just 
cited  was  really  not  tJie  right  of  the  tenant 
to  remove  fixtures,  but  the  time  in  which 
he  might  remove  trade  fixtures,  and  the 
opinion  as  a  whole  was  dir^ted  to  this 
point,  and  the  extracts  quoted  above  are  the 
only  authority  for  the  statement  contained 
in  the  headnote,  which  is  embodied  in  Civil 
Code,  %  3120.  Being  so,  it  is  clear,  beyond 
question,  that  the  fixtures  which  it  was 
ruled  might  be  removed  by  a  tenant  were 
only  those  which  come  under  the  definition 
of  trade  fixtures.  So  that,  in  interpreting 
this  section  of  the  Code,  we  have  no  diffi- 
culty in  arriving  at  the  conclusion  that  tlM 


in% 


Qboroia  Sopreub  Court. 


FB8., 


section  must  be  construed  to  refer  onlj  to 
trade  fixtures.  So  interpreting  it,  it  is  in 
entire  harinony  with  other  sections  of  the 
Oode  first  above  quoted.  Not  only  so,  but 
we  are  also  in  entire  harmony  with  the 
great  current  of  adjudicated  cases,  as  well 
4is  the  conclusions  of  all  modern  text  writ- 
ers on  this  subject.  Chief  Justice  Holt  once 
ruled  that  trade  fixtures  might  be  removed 
•by  the  tenant  during  his  term,  not  by  virtue 
of  any  special  custom,  but  by  the  common 
law  in  favor  of  trade  and  to  encourage  in- 
<lustry.  Mr.  Taylor,  in  his  treatise  on 
Landlord  and  Tenant  (vol.  2,  §  545),  says: 
**As  regards  trade  fixtures,  it  may  be  stated, 
in  general  terms,  that  a  tenant  may  take 
*way  whatever  he  erects  for  the  purpose  of 
<€arryine  on  trade^  whether  it  be  machinery 
•or  buildinss,  even  though  afiixed  to  the  soil 
or  freehold."  To  the  same  effect,  see  Ewell, 
Fixtures,  84,  89,  91.  Under  the  principle 
4ibove  stated  it  has  been  ruled  that  a  ten- 
ant who  was  a  soap-  boiler,  and  who,  for 
the  convenience  of  his  trade,  put  up  vats 
and  copper  tables  upon  the  demised  prem- 
ises, might  remove  them  during  his  term. 
^Similar  adjudications  have  been  made  as  to 
4  baker's  oven;  salt  pans;  carding  ma- 
chines; steam  engines  and  boilers;  cider 
mills;  furnaces;  ice  houses;  platform 
-scales;  copper  stills;  counters  or  counting 
rooms  nailed  to  the  floor;  heavv  machinery, 
such  as  a  trip  hammer,  forge  blower,  or  the 
like.  And  there  can  now  be  no  doubt  that 
the  ancient  rule  in  relation  to  fixtures  has 
been  so  modified  as  to  trade  fixtures  that 
a  tenant  may  remove  such  from  the  leased 

S remises  durinff  his  term.  For  a  very  full 
iscussion  of  the  doctrine  of  trade  fixtures, 
see  the  opinion  of  Mr.  Justice  Cobb  in  the 
case  of  Charleston  d  W.  0.  R,  Co.  v. 
Uughea,  105  Ga.  23,  24,  30  S.  E.  972.  The 
defendant,  however,  can  gain  nothing  under 
this  view  of  the  law,  because  the  fixtures 
which  he  sought  to  remove  were  permanent 
in  character,  and  it  was  not  claimed  that 
they  came  under  the  definition  of  trade  fix- 
tures. 

2.  Nor  do  we  think  that  the  fixtures 
which  the  defendant  claimed  the  ri^ht  to 
remove  come  in  that  class  known  as  -''domes- 
tic  or  ornamental  fixtures,"  and  which,  un- 
der certain  circumstances,  a  tenant  has  the 
rignt  to  remove  during  his  term.  Mr.  Tay- 
lor, in  his  work  above  cited  (8  547),  says: 
"Domestic  fixtures  are  all  such  articles  as 
a  tenant  attaches  to  a  dwelling  house  in  or- 
der to  render  his  occupation  more  comforta- 
ble or  convenient,  and  may  be  separated 
from  it  without  doing  substantial  injury, 
— such  as  furnaces,  stoves,  cupboards,  and 
shelves,  bells,  bell  pulls,  gas  fixtures,  etc.; 
or  things  merely  ornamental, — ^as  painted 
wainscots,  pier  and  chimney  glasses,  al- 
though attached  to  the  walls  with  screws, 
marble  chimney  pieces,  grates,  beds  nailed 
to  the  walls,  window  blinds,  and  curtains. 
All  these  articles,  whether  useful  or  orna- 
mental, are,  in  a  manner,  necessary  to  the 
tenant's  domestic  comfort;  and,  being  easily 
severed  from  the  house,  are  capable  of  being 
equally  useful  to  him  in  any  other  house  he 
may  occupy,  and  therefore  he  may  remove 
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them.  But  things  which  he  attaches  to  tlia 
house  in  a  more  permanent  manner,  in  or- 
der to  complete  it,  such  as  hearthstona, 
doors  and  windows,  closets,  presses,  locks 
and  keys,  he  cannot  take  away,  because 
such  things  are  peculiarly  adapted  to  the 
houtie  in  which  they  are  fixed,  and,  if  taken 
away,  are  injurious  to  the  freehold.  All 
substantial  additions  made  to  the  house  also 
become  a  part  of  the  freehold^  and  are  im- 
movable, such  as  conservatories,  green- 
houses, hothouses,  pig  sties,  stables,  wash 
houses,  and  other  outhouses.  Neither  can 
the  tenant  remove  shrubbery,  —  flowers 
planted  bv  him  in  the  garden."  The  prop- 
ositions thus  enunciated  are  well  supported 
by  adjudicated  cases  from  courts  of  high 
repute,  and  are  in  line  with  text  writers 
upon  this  subject.  Thus  we  see  that  such 
fixtures  as  are  attached  to  the  realty  in  a 
permanent  manner  so  as  to  become  substan- 
tial additions,  although  erected  by  the  ten- 
ant, and  for  his  convenience,  attach  to  and 
become  a  part  of  the  realty,  and  cannot  be 
removed  by  him  as  domestic  fixtures.  It  is, 
however,  claimed  that  at  the  time  of  the 
erection  of  the  fixtures  which  the  defendant 
in  error  asserted  a  right  to  remove  he  in- 
tended to  remove  them  at  the  expiration  of 
his  term,  and  that,  having  been  erected  with 
such  intention,  his  right  to  remove  them  is 
preserved.  This  proposition  is  not  a  sound 
one.  The  right  to  remove  such  fixtures  is 
denied  him  by  the  law ;  and,  no  matter  what 
his  intention  might  have  been  at  the  time 
he  erected  them,  such  intention,  in  the  ab- 
sence of  a  contract  with  the  owner  of  the 
land,  would  not  avail  to  ^ve  him  the  right 
of  removal.  Mr.  Ewell,  m  his  work  above 
cited,  on  page  41,  says:  "In  order  to  give 
effect  to  the  intention  of  a  party  not  to 
make  an  erection  a  permanent  accession  to 
the  realty,  the  person  making  the  improve- 
ment must  have  the  right  to  determine 
whether  or  not  the  erection  shall  become  a 
part  of  the  realty;  and  if,  as  between  him- 
self and  the  owner  of  the  soil,  he  has  no 
right  to  erect  the  same  as  property  separate 
and  distinct  from  the  freehold,  an  intention 
to  do  so,  no  matter  how  clearly  manifested, 
is  of  no  avail."  It  would  therefore  seem 
that  the  intention  which  the  law  considers 
is  not  the  secret  intention  of  the  party  who 
erects  the  fixture,  but,  except  in  the  case  of 
trade  fixtures,  the  intention  is  indicated  by 
the  nature  of  the  fixtures  erected.  There- 
fore, while  we  find  abundant  evidence  that 
the  defendant  intended  to  remove  these  fix- 
tures at  the  expiration  of  his  lease,  we  do 
not  find  that  this  intention  was  communi- 
cated and  assented  to  by  the  owner  of  the 
land;  and  because  the  fixtures  erected  be- 
came a  part  of  the  realty,  and  are  not  em- 
braced in  the  class  known  as  trade  fixtures, 
the  uncommunicated  intention  to  remove 
them  would  not  give  him  a  right  to  do  so 
without  the  authority  of  the  owner. 

For  the  reasons  above  stated,  the  trial 
judge  erred  in  overruling  the  motion  for  » 
new  trial. 

Judgment  reversed. 

All  the  Justices  concur. 
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f eflrliarence  of  an  infant  tn  perfof 
of  hiM  contract  to  thresh  grain,  which  re- 
sults in  the  destractlon  of  the  grain  and  the 
shed  covering  It  by  fire  set  by  eparks  from 
the  engine,  will  not  render  h*m  liable  for 
the  I088,  since  the  gravamen  of  the  action  is 
not  a  tort  independent  of  the  contract,  but 
Is  an  injury  which  can  be  made  out  only  by 
proving  the  contract,  and  showing  negligence 
In  Its  performance. 

(November  2,  1901.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Polk  County 
in  favor  of  plaintiffs  in  an  action  brought 
to  recover  the  value  of  certain  grain  and 
buildings  destroyed  through  defendant's  al- 
leged negligence.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  N.  Q.  Allen,  Traynor  ft 
Smith,  B.  B.  O.  Witt,  John  O.  Ram- 
sey, and  John  S.  Shamblin  for  appellant. 

Messrs,  Mayileld,  Son,  Sc  Aiken,  B. 
M.  Oopeland,  and  J.  L.  Smith  for  ap- 
pellees. 

MoAlister,  J.,  delivered  the  opinion  ol 
the  court: 

The  plaintiffs  below  recovered  a  verdict 


Non. — lAabiliiy  of  an  infant  for  torts, 

I.  General  UaUUty  of  an  infant  for  torts, 

673. 
IL  Tort  in  inducing  a  contract,  675. 

a.  By  fraudulent  representations,  675. 

b.  By  false  warranty,  680. 

III.  Tort  in  the  performance  of  a  contract, 

a.  Contract  of  bailment, 

1.  Damage    to    property    by    negli- 

gence, 680. 

2.  Damage    to    property    by    toilful 

act,  681. 
8.  Refusai  to  deliver  property,  683. 

b.  Contracts  other  than  bailment, 

1.  By  negligence,  683. 

2.  By  other  acts,  683. 

lY.  Other  torts  arising  from  contracts,  683. 
V.  Estoppel  of  an  infant,  by  his  fraud,  684. 

a.  When  estopped  to  plead  infancy  in 

an  action  on  contract,  684. 

b.  When  estopped  to  reassert  title,  or  to 

demand  a  second  payment,  685. 
e.  When  compelled  in  equity    to    make 
satisfaction  for  his  fraud,  687. 
TI.  Liability  of  an  infant  as  trustee  or  officer. 
688. 
VII.  Summary,  688. 

I.  General  liubUity  of  an  infant  for  torts. 

The  unquestioned  general  rule  is  that  an 
Infant  is  liable.  In  the  same  manner  as  an 
adalt,  for  a  tort  not  connected  with  or  aris- 
ing out  of  a  contract.  Cooley,  Torts,  2d  ed. 
120 ;  Tyler,  Infancy  ft  Coverture,  2d  ed.  |  123 ; 
Vasse  V.  Smith,  6  Cranch,  226,  3  L.  ed.  207; 
Steams  v.  Wallace,  50  N.  H.  595;  Bullock  v. 
Babcock,  8  Wend.  391 ;  Wiley  v.  Heard,  1  Tex. 
App.  Civ.  Cas.  (White  ft  W.)  i  1202,  p.  686 ; 
Re  Wolf,  9  Kulp,  523;  Dial  v.  Wood,  9  Bazt. 
207 ;  Hanks  v.  Deal,  3  McCord,  L.  257 ;  O'Leary 
▼.  Brooks  Elevator  Co.  7  N.  D.  554,  41  L.  R. 

A.  677,  76  N.  W.  919 ;  Wilbur  v.  Jones,  21  N. 

B.  4. 

This  general  liability  is  without  regard  to 
the  age  of  the  Infant,  according  to  many  cases. 
In  a  case  in  the  Year  Books  (1456)  35  Hen. 
VI.,  11  b,  it  was  held  that  an  infant  of  four 
years  was  liable  in  trespass  for  the  putting 
out  of  an  eye :  and  the  age  of  the  child  Is  Im- 
portant simply  as  bearing  upon  the  question 
of  the  unavoidability  of  the  accident.  "Where 
infants  are  the  actors,  that  might  probably  be 
considered  an  unavoidable  accident  which 
would  not  be  so  considered  where  the  actors 
sre  adults;  but  such  a  distinction,  if  it  exists, 
does  not  apply  to  this  case."  Bullock  v.  Bab- 
cock, 8  W'^nd.  391,  where  a  boy  of  twelve  shot 
his  schoolmate  in  the  eye  with  an  arrow. 
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And  in  Neal  v.  Gillett,  23  Conn.  437,  where 
the  injury  was  caused  by  the  throwing  of  a 
ball  near  the  head  of  plaintlff*s  horse,  by  the 
defendants,  boys  of  thirteen  and  sixteen,  the 
court  said:  "Persons  of  the  .  .  .  [age  of 
thirteen  or  morel  must  be  considered.  In  the 
absence  of  proof  to  the  contrary,  as  emanci- 
pated from  childish  instincts,  and  bound  to 
exercise  their  rights  with  ordinary  care." 

So,  in  O'Brien  v.  Loomis,  43  Mo.  App.  29, 
It  was  assumed  that  a  boy  of  ten  years  was  lia- 
ble for  negligent  shooting;  and  in  Huchtlng  v. 
Engel,  17  Wis.  230,  84  Am.  Dec.  741,  a  boy 
under  seven ;  and  in  McCJee  v.  Willing,  31  Phlla. 
Leg.  Int.  37,  a  boy  of  less  than  six  years, — 
were  held  liable,  the  former  in  trespass,  and 
the  latter  for  assault  with  a  hammer,  blinding 
his  nurse. 

The  express  command  of  the  parent  of  an 
infnnt  ^s  no  defense  in  an  action  of  tort.  So, 
in  School  Diet.  No.  1  v.  Bragdon,  23  N.  H.  507, 
in  form  a  curiously  artificial  case,  one  of  tres- 
pass qu,  ol,  fr,,  where  the  defendants,  small 
boys,  were  sued  for  "breaking  Into"  a  school 
in  the  wrong  district,  the  gravamen  of  the  ac- 
tion being,  of  course,  fraud,  it  was  held  that 
the  command  of  their  father  was  no  defense. 
The  court  added :  "Infants  are  liable  in  cases 
arising  ev  delicto,  whether  founded  on  positive 
wrongs,  as  trespass  or  assault,  or  constructive 
tort,  or  frauds."  To  the  same  effect  are 
Humphrey  v.  Douglass,  10  Vt.  71,  33  Am.  Dec. 
177,  where  a  boy  turned  the  plaintilTs  horses 
into  the  highway  by  bis  father's  directions; 
Scott  V.  Watson,  46  Me.  362,  74  Am.  Dec.  457, 
a  case  of  a  boy  carrying  off  plaintiff's  hay ; 
and  Kllpa trick  v.  Hall,  67  Me.  548,  also  a  case 
of  trespass. 

In  Drane  v.  Pawley  (1886)  8  Ky.  L.  Rep. 
530,  it  was  held  that  in  the  case  of  a  girl  of 
thirteen,  sued  for  slander,  the  influence  or 
duress  of  parents  was  not  a  defense,  as  to 
words  not  spoken  in  their  presence. 

Exemplary  damages  are  not  ordinarily  recov- 
erable against  an  infant, — at  any  rate  In  the 
case  of  infants  who  are  not  of  sufficient  age 
and  discretion  to  be  criminally  responsible- 

So,  it  is  said  in  Huchtlng  v.  Engel,  17  Wis. 
231.  84  Am.  Dec.  741 :  "If  damages  by  way  of 
punishment  were  demanded,  undoubtedly  his 
extreme  youth  [six  years],  and  consequent  want 
of  discretion,  would  be  a  good  answer." 

And  In  O'Brien  v.  Loomis,  43  Mo.  App.  29, 
it  was  said :  "We  know  of  no  case  where  such 
damages  have  been  allowed  in  the  case  of  an 
Injury  by  a  child  only  ten  years  of  age." 

The  cases  in  assault  and  battery  are:  Tear 
Book,  35  Hen.  VI.  116^  supra;  Bullock  v.  Bab- 
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and  judgment  for  the  sum  of  $310  against 
the  defendant,  Lowery,  for  the  value  of 
wheat  and  other  property  alleged  to  have 
been  destroyed  through  his  negligence.  It 
appears  from  the  proof  that  the  defendant, 
Ix)wery,  was  the  owner  of  an  engine  and 
thresher,  and  entered  into  a  contract  with 
plaintiffs  to  thresh  their  wheat  for  every 
twentieth  bushel.  The  contract  was  made 
by  J.  G.  Gate  for  himself  and  other  parties 
in  interest,  with  the  defendant,  Lowery. 
The  wheat  was  stored  in  a  large  shed  on 
Gate's  farm,  the  portion  of  each  of  the  par- 
ties being  pack^  in  separate  tiers.  The 
defendant,  liowery,  with  his  employees,  ar- 
rived with  the  thresher  early  in  the  morn- 
ing, and  began  threshing  the  wheat.  They 
continued  threshing  until  about  1  o'clock  in 
the  afternoon,  when  the  wheat  caught  fire 
from  the  sparks  emitted  from  the  engine. 


and  both  the  wheat  and  oal«  stored  in  the 
shed,  together  with  the  shed,  were  totally 
destroyed.  There  is  proof  tending  to  show 
the  value  of  the  wheat  was  $730;  the  oats, 
$75;  and  the  shed,  $125.  Separate  suits 
were  brought  by  the  parties  in  interest 
against  the  defendant  before  a  Justice  of 
the  peace  of  Polk  county.  In  the  circuit 
court,  by  consent  of  parties,  these  causes 
were  heard  together,  and  verdict  rendered 
in  favor  of  the  plaintiffs  for  sums  aggre- 
gating $310.  There  is  proof  tendine  to 
show  that  the  defendant  proceeded  to 
thresh  the  wheat  without  any  spark  arrest- 
er on  his  engine,  and  that,  on  the  day  pre- 
ceding, defendant  had  set  fire  to  the  wheat 
of  one  Howard  while  threshing  it.  There 
is  also  proof  tending  to  show  that  the  en- 
gine and  thresher  were  set  in  such  position 
and  at  such  an  angle  that  the  wind  blew 


cock,  3  Wend.  391,  where  a  boy  pat  out  his 
schoolmate's  eye  with  an  arrow;  Peterson  v. 
HaffDer,  59  iDd.  130,  26  Am.  Rep.  81,  where  a 
boy  Injured  another's  eye  with  lime ;  Vincent 
V.  Warner,  12  Kulp,  46:  Watson  v.  Wrlgbts- 
m&n.  26  Ind.  App.  437,  59  N.  E.  1064;  McGee 
y.  Willing,  31  Pblla.  Leg.  Int.  37;  Sikes  v. 
Johnson,  16  Mass.  889.  In  the  last  case  the 
assault  was  not  committed  by  the  Infant  defend- 
ant himself,  and  the  fact  that  he  procured  an- 
other (not  his  agent)  to  do  the  act  was  no  de- 
fense. 

As  to  tort  by  an  agent,  vide  Smith  v.  Kron, 
96  N.  C.  392,  2  S.  E.  533,  and  Burns  v.  Smith 
(1902;  Ind.  App.)   64  N.  B.  94,  infra,  IV. 

And  ejectment  may  be  maintained  against 
an  Infant.     McCoon  v.  Smith,  3  Hill,  147. 

In  Marshall  v.  Wing,  50  Me.  62,  it  was  held 
that  the  action  was  maintainable  against  an  In- 
fant for  disseisin,  that  being  a  tort. 

So,  In  Weigand  v.  Malatesta,  6  Coldw.  862, 
and  In  McClure  y.  McClure,  74  Ind.  108,  in- 
fancy was  no  defense  to  an  action  for  damages 
from  forcible  detainer. 

The  rule  is  the  same  in  the  concurrent  rem- 
edy by  writ  of  entry,  although  that  is  a  real 
action,  and  not  one  In  tort.  Beckley  v.  New- 
comb.   24   N.   H.   359. 

There  are  three  cases  holding  infancy  to  be 
no  defense  In  libel  or  slander ;  In  libel :  Fears 
v.  Riley.  148  Mo.  49,  49  S.  W.  836  (semble)  ; 
in  slander:  Defrles  v.  Dayls,  1  Ring.  N.  C. 
692 :  Drape  y.  Pawley,  8  Ky.  L.  Rep.  530. 

In  the  case  of  an  action  for  malicious  prose- 
cution there  would  seem  from  the  two  cases  of 
this  k'nd  to  be  some  doubt  (resulting  merely 
from  ihe  legal  disability  of  an  Infant  to  prose- 
cute an  action),  as  to  his  liability. 

In  Burnham  v.  Seaverns,  101  Mass.  860,  100 
Am.  Dec.  123,  It  was  held  that  an  infant  was 
not  liable  for  a  malicious  prosecution  brought 
without  his  knowledge  by  his  prochein  ami, 
although  he  had  assented  to  It  when  he  heard 
of  it.  But  in  Sterling  v.  Adams,  8  Day,  411, 
which  was  brought,  on  a  statute,  for  damages 
from  a  vexatious  (civil)  suit,  the  court  did  not 
find  it  necessary  to  decide  whether  an  Infant 
was  liable  for  bringing  a  vexatious  suit,  since 
the  Infant  In  question  became  of  age  before 
the  return  day  of  the  writ,  and  afterwards 
knowingly  prosecuted  the  suit;  and  Judgment 
for  the  defendant  was  reversed. 

The  cases  holding  an  infant  liable  for  his 
negligence  are :  Conklln  v.  Thompson,  29 
Barb.  218,  In  which  a  boy  exploded  a  firecracker 
under  the  plaintiff's  horse,  causing  It  to  die 
of  friffht;  Baker  v.  Morris,  33  Kan.  580,  7 
Pac.  267,  against  a  boy  for  killing  the  plain- 
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tlff*s  mare;  Edwards  v.  Crume,  13  Kan.  348, 
an  action  against  the  father  of  a  boy  who  set 
fire  to  the  prairie,  and  so  destroyed  the  plain- 
tiff's property,  the  court  saying  that  the  son 
alone  was  liable;  Smith  v.  Davenport,  45  Kan. 
423.  11  L.  R.  A.  429,  25  Pac.  851.  where  a 
father  was  sued,  with  the  same  result,  for  the 
negligence  of  his  son  in  riding  down  the  plain- 
tiff on  the  highway;  Stringer  v.  Frost,  116 
Ind.  477,  2  L.  R.  A.  614,  19  N.  B.  831,  where 
an  infant  was  held  liable  for  the  same  thing; 
Morgan  y.  Cox,  22  Mo.  373,  66  Am.  Dec  623, 
where  a  boy  negligently  shot  the  plaintiff's 
cow;  Conway  v.  Reed,  66  Mo.  846,  27  Am. 
Rep.  8.'S4,  against  a  boy  for  carelessly  shooting 
a  playmate;  O'Brien  v.  Loomls,  43  Mo.  App. 
29,  In  which  a  boy  was  held  liable  for  shooting 
a  seryant  with  a  toy  rifle. 

But  in  Bobbins  v.  Mount  (1867)  38  How. 
Pr.  24,  it  was  held  that  Infants,  owners  of  a 
building,  were  not  liable  for  damages  caused 
by  the  overflow  of  a  sink  In  it,  since  no  personal 
negligence  of  their  own  was  shown,  and  they 
were  Incapable  In  law,  from  their  inability  to 
make  a  valid  contract^  of  appointing  servants 
6r  agents  for  whose  negligence  they  could  be 
held  responsible,  and  therefore  the  doctrine  of 
respondeat  superior  did  not  apply. 

In  1900,  howeyer,  it  was  held.  In  the  same 
state,  that  the  infant  owners  of  land,  a  wall 
on  which  was  negligently  allowed  to  fall,  were 
liable  for  the  damages  thereby  done  to  a  neigh- 
bor's properly,  without  regard  to  any  question 
of  negligence  In  themselves;  and  the  fact  that 
their  guardians  managed  the  property  was  no 
defense.  McCabe  v.  O'Connor,  4  App.  Div. 
854,  38  N.  Y.  Supp.  572,  Affirmed  in  162  N.  Y. 
600,  57  N.  B.  1116. 

The  cases  holding  an  infant  liable  for  seduc- 
tion are:  Fry  v.  Leslie,  87  Va.  269,  12  S.  B. 
671 ;  Stranghan  v.  Smith,  19  Ont.  Rep.  558 ; 
Becker  v.  Mason,  93  Mich.  336,  53  N.  W.  361 ; 
Lee  V.  Hcfley,  21  Ind.  99. 

The  cases  in  trespass  are:  Wilson  v.  Ger- 
rard,  59  111.  51,  where  a  father  was  held  not 
liable  for  the  trespass  of  his  children  ;  and  In 
TIfft  V.  Tifft,  4  Denio,  175,  and  Chandler  v. 
Deaton,  87  Tex.  406,  where  fathers  were  sued 
for  the  trespasses  of  their  children  (In  the 
former  case  setting  a  dog  on  a  neighbor's 
swine,  and  in  the  latter,  shooting  another's 
mules),  although  it  was  held  that  the  father 
was  not  liable,  it  was  said  that  the  son  would 
be;  School  DIst.  No.  1  v.  Bragdon,  23  N.  H. 
509;  Hucbting  v.  Engel,  17  Wis.  281,  84  Am. 
Dec.  741;  Scott  v.  Watson,  46  Me.  362.  74 
Am.  Dec.  457 ;  Kilpatrick  v.  Hall,  67  Me.  543 ; 
Humphrey  v.  Douglass,  10  Vt.  71,  38  Am.  Dec 
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the  sparks  directly  towards  the  shed.  It 
is  also  shown  that  the  wind  was  not  blow- 
ing very  hard  in  the  morning,  but  during 
the  day  its  velocity  greatly  increased,  and 
plaintiff,  seeing  there  was  danger  of  the 
wheat  catching  fire,  warned  defendant's  en- 
gineer, but  the  engineer  said  there  was  no 
danger;  that  he  would  turn  on  an  exhaust 
valve  and  stop  the  sparks.  Plaintiff  ad- 
mits he  saw  there  was  no  spark  arrester  on 
the  engine,  but  says  he  thought  that  was  all 
right.  Plaintiff  states  thai  when  the  work 
was  commenced  he  called  his  men  to  set  the 
engine  square,  but  defendant  said  the  angle 
set  was  all  right.  It  was  74  feet  from  the 
point  the  fire  caught  to  the  engine.  It 
would  have  been  20  feet  further  if  a  square 
set  had  been  made.  Plaintiff  states  on  cross- 
examination  that  he  did  not  stop  them  from 
making  the  angle  set,  nor  did  he  stop  them 


from  running  when  he  saw  the  danger,  for 
the  reason  that  the  engineer  told  him  there 
was  no  danger,  and  that  he  could  stop  the 
sparks  by  turning  on  the  exhaust  valve. 
There  is  no  proof  indicating  any  wilfulness 
on  the  part  of  defendant  or  his  employees 
in  setting  fire  to  the  shed,  but  the  case  pre- 
sented by  plaintiff  is  one  of  negligence  in 
the  operation  of  the  engine  and  thresher. 
At  the  time  the  contract  was  made  and  the 
wheat  destroyed  the  defendant,  Lowery, 
was  a  minor,  eighteen  years  of  age.  Plain- 
tiff Gate  testified  that  he  said  to  defendant 
when  he  commenced  the  work  that  he 
seemed  rather  young  to  be  running  a 
thresher.  Defendant  replied  that  he  did 
not  know  nmch  about  it,  but  had  men  with 
him  as  enfployees  who  did  understand  it. 
On  the  triai  below  the  defendant  pleaded  his 
infancy  in^har   of   the   action.     Plaintiff's 


177;  Eady  v.  Blsdon.  70  L.  J.  K.  B.  701, 
[19011  2  K.  B.  460,  84  L.  T.  615,  49  Week. 
Rep.  595,  where  a  boy  set  fire  to  the  plalntilTs 
house.  '^ 

A  case  In  trover  Is  Green  v.  Sperry,  16  Vt. 
890,  42  Am.  Dec.  519,  where  a  boy  was  sues 
for  a  watch  converted  by  him.  ^<^ 

And  where  money  was  tortloasly  taken?'^ 
was  held,  in  Elwell  v.  Martin,  82  Vt.  217^iel«iit 
It  cou'd  be  recovered  from  an  infant  in  antffi^^ 
sit,  as  for  money  had  and  received,  on^^tM^ 
ground  that  a  wrongdoer  who  acknowVMg^k 
his  liability  In  tort  cannot  be  heard  to  object 
that  the  plaintiff  has  brought  against  him'S 
milder  remedy  that  an  action  esf  tf^fi^. 
(Compare  Bristow  v.  Eastman  [17941  l^ti^. 
172,  Peatae  N.  P.  Caa  pt.  1,  p.  228,  {nfri^mS. 
b,  2.)  tonBl 

The  same  principle  was  held  in  Shaw  V.'  ^i^ 
fln,  58  Me.  254,  4  Am.  Rep.  290 ;  and  Wlretian 
T.  Mueller,  20  W.  N.  C.  10,  is  a  similar  4Ae« 
npon  the  same  facts.  '"^^ 

And  in  proceedings  quasi  criminal,  bnt  j^^ 
taking  more  of  the  nature  of  a  tort,  infanCjf 
Is  no  defense.  '^^ 

So,  It  was  held  in  Wlnslow  v.  Anderson,  04 
Mass.  876,  that  an  infant  might  be  sued  cA» 
Uiter  for  a  penalty  for  neglect  of  militia  dutSA 

And  in  Chandler  v.  Com.  4  Met.  (Ky.)  66, 
it  was  held  that  in  bastardy  proceedings,  which, 
under  the  statute,  were  not  criminal  but  civil, 
infancy  was  no  defense. 

And  a  Massachusetts  case — McCali  v.  Par- 
ker, 13  Met.  872,  46  Am.  Dec  735— is  to  the 
same  effect. 

The  rule  that  Infancy  Is  no  defense  In  ac- 
tions of  this  sort  is  now  so  well  settled  that  no 
attempt  is  usually  made  to  defend  on  that 
ground.  As  instances  of  this  kind,  where  in- 
fanta failed  to  set  up  the  defense  of  infancy, 
see  Vosburg  v.  Putney.  80  Wis.  523,  14  L.  R. 
A.  226,  50  N.  W.  403;  Mnrkley  v.  Whitman,  93 
Mich.  236,  20  L.  R.  A.  55,  54  N.  W.  763. 

II.  Tori  in  inducing  a  ooniract, 

Between  cases  of  pure  tort  (for  which  an 
Infant  is  always  liable),  and  cases  of  ordinary 
contract  (for  which,  as  a  general  rule,  an  in- 
fant is  not  liable  except  In  the  case  of  pur- 
chase of  necessaries),  there  are  very  many  cases 
which  have  cliaracterlstlcs  of  both  classes,  and 
apparently  Involve  both  conflicting  rules,  re- 
sulting in  uncertainty  and  confusion.  This 
daas  is  treated  in  the  remainder  of  the  note. 

a.  Btf  fraudulent  repreteniationM. 

The  English  rule  Im  that  an  infant  Is  not 
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,i4abl^  id  t^'t  for  deceit  in  representing  himself 
'^'%e^of^&^,^  or  making  other  false  statements, 
vl^i^lf  <llicf-tn't%&tion  thereby  to  induce,  and  actu- 
c^lf ^ '^ik<^]<^ftif, *  ffhotber  person  to  contract  with 
Vlttl.'  f*rffA'M#ai^bn  the  ground,  originally,  that 
iit«tliiR«§7alrMable  only  for  torts  which  are 
tN^^4^  dHfiik.^Tsh  that  misrepresentations  made 
^ifb'^^4nt^i:ft  io  induce  a  contract  are  a  part 
emh^  hm^fi^^'tor  which  an  Infant  cannot  be 
'i&ldi  T!flolA~"The  earliest  case  was  Grove  v. 
fie^Ill!  de«eJd:ln  1664,  and  reported  in  1  Keble, 
<F7W'"TWy  \*fible  report  Is  as  follows:  "In  an 
«rt*tofc"^J¥^';^  case  in  nature  of  deceit  on 
VA)k  -By^^dft^^Sefendant  of  goods  as  his  own, 
f^h^ifS^  n"fr£Fth  they  were  another's,  the  de- 
T^fS^iit^'imlAls'  nonage  at  the  time  of  the  sale; 
t^^WlJVtftf  t^e"  plaint  iff  demurred.  .  .  .  Bed 
9Ui^'^^ftt,  this  being  no  actual  tort,  or  any- 
thing ex  delicto,  but  only  ea  contractu,  which 
Ti^vmkb4  by  plea;  but  It's  a  tort  by  construc- 
Iftj^i^^efflaw.  Windham  doubted.** 
^Q^itflfiras  followed  the  next  year  by  the  fa- 
fer  """"^  4  leading  case  of  Johnson  v.  Pye,  re- 
lA  iTit  three  places :     Sid.  pt.  1,  p.  258,  1 

f^  hi' ,  ^^18,  1  I^v.  169.  Siderfln  says:  The 
IS^'ifiUihxii  affirms  to  the  plaintiff  that  he  was 
<^  fuH^'tge,  on  which  the  plaintiff  lends  him  the 
B:liMi>*y.  And  he  takes  his  security  (a  mort- 
^j:;l'L  n  iien  In  truth  he  was  only  twenty  and 
a  Imlf.  Then  he  avoids  his  security.  And  a 
difference  was  taken  between  torts  and  con- 
tracts of  infants,  for  though  infants  will  not 
be  bound  for  contracts,  yet  they  will  be  bound 
for  torts.  But  though  Infants  will  be  bound 
for  actual  torts,  as  trespass,  etc.,  which  are 
vi  ct  contra  pacem  yet  they  will  not  be  bound 
by  those  which  sound  In  deceit,  for  if  they 
should  be,  all  the  Infants  In  England  would  be 
ruined.  And  according  to  Keble,  Keeling,  J., 
said :  "Such  torts  that  must  punish  an  In- 
fant must  be  vi  et  armis,  or  notoriously  against 
the  pnbllck;  but  here  the  plalntlflT's  own  credul- 
ity hath  betrayed  him."  And  Windham.  J., 
said :  "The  commands  of  an  infant  are  void ; 
and  for  such  he  shall  never  be  attainted  a  dis- 
seisor; much  less  shall  he  be  punished  for  a 
bare  afllrroatlon.  .  .  .  Also  by  this  means 
all  the  pleas  of  Infancy  would  be  taken  away, 
for  such  affirmations  are  In  every  contract." 
In  Leviuz  It  Is  said  that  the  court  cited  Grove 
V.  Nevlll,  "where.  In  a  case  against  an  Infant 
for  selling  a  false  Jewel,  affirming  it  to  be  a 
true  one,  'twas  adjudged  the  action  did  not  He ; 
to  which  'twas  answered,  that  this  is  a  tres- 
pass on  the  case,  and  an  Infant  Is  chargeable 
for  trespasses,  though  not  for  contracts."  The 
whole  case  Is  dubious,  because  in  Levins  it  is 
said  that  the  case  was  "adjourned,"  in  Keble, 
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counsel  demurred  to  the  plea  on  the  ground 
that  the  action  was  founded  upon  tort,  and 
not  upon  contract,  and  an  infant  is  liable 
in  law  for  his  torts.  The  court  sustained 
the  demurrer,  and  the  plea  was  stricken 
from  the  file.  Counsel  for  defendant  also 
submitted  a  supplemental  request  asking 
the  court  to  char^  that  if  the  loss  re- 
sulted from  a  negligent  performance  of  the 
contract,  and  there  was  no  wilful  or  inten- 
tional wrong,  defendant  would  not  be  lia- 
ble. This  request  was  refused.  The  action 
of  the  court  on  the  plea  and  refusal  to 
charge  as  requested  is  made  the  basis  of  the 
third  assignment  of  error,  and  raises  the 
determinative  question  in  the  case. 

We  are  of  opinion  the  court  was  in  error 
in  sustaining  the  demurrer.  The  principle 
is  well  settled  that  an  infant  is  liable  in  an 
action  ew  delicto  for  all  injuries  to  persons 


or  proper^  committed  by  him.  Dial  ▼. 
Wood,  9  Baxt.  296;  Beasley  v.  State,  2 
Yerg.  481 ;  Weigand  ▼.  Malateata,  6  Coldw. 
367.  But,  while  an  infant  is  liable  for  hia 
torts,  he  is  not  liable  for  the  tortious  con- 
sequences of  his  breaches  of  contract;  and. 
though  the  action  may  be  in  form  as  for  a 
tort,  yet,  if  the  subject  of  it  be  based  on 
contract,  the  suit  will  be  attended  with  all 
the  incidents  of  an  action  ex  contractu.  16 
Am.  A  Eng.  Enc.  Law,  2d  ed.  p.  309. 
Again,  the  mere  fact  that  the  cause  of  ac- 
tion grows  out  of  or  is  connected  with  con- 
tract will  not  in  every  case  shield  the  in- 
fant from  liability.  If  the  tort  is  subse- 
quent to  or  independent  of  the  contract,  and 
not  a  mere  breach  of  it,  but  is  a  distinct, 
wilful,  and  positive  wrong  in  itself,  then, 
notwithstanding  the  contract,  the  infant  is 
liable.    This  principle  is  illustrated  in  the 


nil  capiat  per  hillamf  and  in  Siderfln  the  final 
disposition  Is  not  stated:  and  Chief  Baron 
Comyns  ignores  the  case  altogether  In  his  Di- 
gest (Action  on  the  case  for  a  deceipt»A  [101), 
where  he  declares:  "If  a  man  affirm  himself 
of  fall  age,  when  he  Is  an  infant,  and  thereby 
procure  money  to  be  lent  to  him  upon  mort- 
gage," he  is  liable  for  deceit;  and  he  cites  a 
case,  undecided  as  to  this  question, — Chetwin 
T.  Venner,  in  Sid.  pt.  1,  p.  183, — a  few  pages 
before  the  report  of  Johnson  ▼.  Pye.  Bat  In 
spite  of  this,  and  of  the  fact  that  for  almost 
two  hundred  years  there  was  no  reported  case 
decided  in  consonance  with  it,  Johnson  ▼.  Pye 
has  been  stolidly  followed  again  and  again  In 
England  as  the  highest  authority,  and  It  is  now 
firmly  established  in  that  country  as  law,  that 
an  infant  is  not  liable  at  law  for  his  deceit  In 
inducing  a  contract. 

In  Price  t.  Hewett  (1852)  8  Ezch.  146,  17 
Jar.  4,  Johnson  v.  Pye  was  cited  and  approved 
by  the  conrt,  although  not  upon  the  main  point 
of  the  case.  Two  years  later,  in  a  case  of 
fraud  In  a  feme  covert  in  representing  herself 
as  unmarried,  and  so  inducing  the  plaintiff  to 
lend  money  on  her  note  (Liverpool  Adelphi 
Loan  Asso.  y.  Falrhurst  (1854)  9  Ezch.  422, 
2  C.  L.  Rep.  512,  23  L.  J.  Ezch.  N.  S.  163.  18 
Jar.  101),  Johnson  ▼.  Pye  was  ezpressly  held 
to  be  an  authority  by  analogy,  for  **when  the 
fraad  is  directly  connected  with  the  contract. 
.  .  .  and  is  the  means  of  effecting  It,  and 
parcel  of  the  same  transaction,  the  wife  can- 
not be  responsible."  Wright  ▼.  Leonard,  11  C. 
B.  N.  8.  258,  80  L.  J.  C.  P.  N.  S.  365,  8  Jur. 
N.  8.  415.  4  L.  T.  N.  8.  110.  9  Week.  Rep.  944, 
was  on  the  same  point,  and  Erie,  Ch.  J.,  made 
the  plausible  suggestion  that  the  representation 
as  to  age  or  coverture  "is  in  substance  a  war- 
ranty of  a  debt,  acd  so  a  contract." 

As  a  result  of  these  decisions  denying  the 
liability  of  an  infant  in  tort  for  fraud  con- 
nected with  his  contract,  there  were  two  dis- 
tinct and  unsuccesBful  attempts  to  evade  the 
doctrine  of  Johnson  v.  Pye. 

Bartlett  v.  Wells  (1862)  1  Best  ft  S.  836, 
81  L.  J.  Q.  B.  N.  S.  57,  8  Jur.  N.  S.  762.  6  L. 
T.  N.  S.  607,  10  Week.  Rep.  229.  was  an  action 
brought  on  a  contract  for  goods  sold  and  de- 
livered ;  the  plea  was  infancy ;  and,  under  the 
common  law  procedure  act  of  1854,  allowing 
an  "equitable  replication,"  the  plaintiff  replied 
that  the  defendant,  with  knowledge  of  his  true 
age,  falsely  and  fraudulently  represented  that 
he  was  of  full  age,  whereby  the  plaintiff  was  In- 
duced to  supply  the  goods.  This  was  demurred 
to,  and  the  replication  was  held  bad,  as  a  de- 
parture from  the  declaration.  And  this  case 
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was  followed  by  DeRoo  v.  Foster,  12  C.  B.  N. 
8.  272,  in  the  same  year,  and  Bateroan  v. 
Kingston,  Ir.  L.  R.  6  C.  L.  328,  on  ezactly  the 
same  point. 

But  in  Miller  t.  Blankley  (1878)  88  L.  T.  N. 
8.  527,  the  plaintiff  relied  on  the  Judicature  set 
of  1873,  providing  that,  in  case  of  conflict  be- 
tween the  rules  of  equity  and  common  law  in 
reference  to  the  same  matter,  the  former 
should  prevail.  This  action  was  also  In  con- 
tract, for  the  price  of  materials,  and  although 
it  was  acknowledged,  as  Beasley,  J.,  said  In 
the  argument  In  Bartlett  v.  Wells,  p.  838,  that 
the  rale  in  equity  was  that  "an  infant  who  ob- 
tains a  loan  on  a  representation  which  he  knows 
to  be  false,  that  he  was  of  age,  is  estopped  from 
pleading  his  infancy,'*  yet  the  court  held  in- 
fancy to  be  a  good  plea,  simply  following  Bart- 
lett V.  Wells. 

In  the  meantime.  In  this  country  there  was 
a  successful  attempt  to  break  away  from  a  doc- 
trine which,  as  suggested  in  8  Tale  L.  J.  p. 
237,  by  making  an  infant,  on  the  ground  that 
he  Is  not  liable  for  his  contracts;  irresponsible 
for  a  fraad  by  which  he  has  induced  another  to 
contract  with  him,  violates  that  fundamental 
principle  of  contracts  which  renders  void  any 
agreement  procured  by  fraud.  The  earliest 
American  case  is  Badger  t.  Phlnney  (1819)  15 
Mass.  359,  8  Am.  Dec.  105.  In  this  case^ 
where  the  plaintiff  had  sold  goods  to  the  de- 
fendant on  credit,  upon  his  falsely  represent- 
ing himself  as  of  age,  the  court  held,  the  in- 
fant having  rescinded  the  sale  on  the  ground 
of  his  infancy,  that  the  seller  might  replevy 
the  goods;  and  Putnam,  J.,  ssld:  "The  basis  of 
this  contract  has  failed,  from  the  fault.  If  not 
the  fraud,  of  the  infant;  and  on  that  ground 
the  property  may  be  considered  as  never  having 
passed  from,  or  as  having  revestiMl  in«  the 
plaintiff." 

And  in  Fltts  v.  Hall  (1838)  9  N.  H.  441,  the 
superior  court  of  New  Hampshire  ezpressly 
repudiated  the  doctrine  of  Johnson  v.  Pye. 
Here  the  plaintiff  sold  hats  to  the  defendant, 
who  represented  himself  of  age,  and  the  plain- 
tiff took  his  note,  and.  this  not  being  paid  at 
maturity,  the  seller  sued  upon  It,  and  was  non- 
suited on  a  plea  of  Infancy.  He  then  brought 
his  action  for  deceit.  The  court  held  the  in- 
faut  liable.  In  a  decision  which  has  been  much 
attacked  and  defended  In  this  country.  Par- 
ker, Ch.  J.,  said:  "The  representation  In 
Johnson  v.  Pye,  and  In  the  present  case^  that 
the  defendant  was  of  full  age,  was  not  part 
of  the  contrsct,  nor  did  It  grow  out  of  the  con- 
.ract.  or  In  any  way  result  from  it.  It  is  not 
any  part  of  Its  terms,  nor  was  it  the  consldera- 
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use  of  hired  horses.  If  an  infant  hires  a 
horse  to  be  moderately  driven  or  ridden, 
and  the  infant,  from  lack  of  experience, 
rides  or  drives  the  horse  immoderately,  or 
injures  him  by  unskilful  management,  it  is 
a  mere  breach  of  contract,  and  the  plea  of 
infancy  is  a  complete  defense  to  an  action 
therefor.  But  if  the  infant  wilfully  and  in- 
tentionally injures  the  animal,  or  uses  him 
for  a  different  purpose  from  that  for  which 
he  was  hired,  or  drives  him  elsewhere  or  be- 
yond the  place  contemplated  in  the  contract, 
it  is  a  conversion'  of  tne  animal,  which  ter- 
minates the  contract,  and  renders  the  in- 
fant liable  in  trover  for  its  value.  16  Am. 
&  Eng.  Enc  Law,  2d  ed.  p.  309.  "The  de- 
fense of  infancy  cannot  be  pleaded  in  ac- 
tions for  wrongs  independent  of  contract, 
but  it  may  be  pleaded  in  all  cases  where 
the  cause  of  action  is  substantially  founded 


on  a  contract,  though  the  declaration 
might  be  framed  in  form  of  tort  in- 
stead of  a  contract.  So  that  the  plaintiff 
cannot  indirectly  make  the  defendant  lia^ 
ble  on  a  contract  made  during  infancv  by 
merely  changing  the  form  of  the  declara- 
tion." 1  Keener,  Contr.  p.  513.  Mr.  Cool- 
ey,  in  his  work  on  Torts  (p.  106),  says: 
However,  there  is  an  exception  to  the  rule. 
The  distinction  is  this:  If  the  wrong  grows 
out  of  contract  relations,  and  the  real  in* 
jury  consists  in  the  nonperformance  of  a 
oontra4^  into  which  the  party  wronged  has 
entered  with  an  infant,  the  law  will  not 
permit  the  adult  to  enforce  the  contract  in- 
directly, by  counting  on  the  infant's  neglect 
to  perform  it,  or  omission  of  duty  under  it 
aa  a  tort.  The  reason  is  obvious.  To  per- 
mit this  to  be  done  would  deprive  the  in- 
fant of  that  shield  of  protection  which  in 


tlon  upon  which  the  contract  was  founded. 
No  contrnct  was 'made  about  defendant's  age. 
The  sale  of  the  goods  was  not  a  consideration 
for  this  afflnnation  or  representation.  The 
representation  was  not  a  foundation  for  an 
action  of  assumpsit.  The  matter  arises  purely 
em  delicto.  The  fraud  was  intended  to  induce, 
and  did  Induce,  the  plaintiff  to  make  a  contract 
for  the  sale  of  the  hats,  but  that  by  no  means 
makes  it  part  and  parcel  of  the  contract.  It 
was  antecedent  to  the  contract;  and  If  an  in- 
fant Is  liable  for  a  positive  wrong  connected 
with  a  contract,  but  arising  after  the  con- 
tract has  been  made,  he  may  well  be  an- 
swerable for  one  committed  before  the  contract 
was  entered  into,  although  It  may  have  led  to 
the  contract.  It  has  been  said  that  all  the 
Infants  in  England  might  be  ruined.  If  infants 
were  bound  by  acts  that  sound  In  deceit.  But 
this  cannot  be  a  reason  why  the  action  should 
not  be  maintained  for  fraudulent  wrongs  doue, 
for  the  same  reason  would  seem  to  apply 
equally  well  In  cases  of  slander,  trover,  and 
trespass.*' 

Burley  v.  Russell,  10  N.  H.  184,  34  Am.  Dec. 
*146,  decided  by  the  same  court  In  the  follow- 
ing year,  although  apparently  inconsistent 
with  Fitts  V.  Ball,  is  based  on  an  entirely  dif- 
ferent ground.  This  was  a  case  of  assumpsit 
on  notes  given  by  an  infant,  who  represented 
himself  to  be  of  age.  The  plaintiff  maintained 
that  the  defendant,  by  his  false  representations, 
was  estopped  to  set  up  Infancy;  but  the  court 
said  that  FItts  v.  Hall  did  not  lead  to  such  a 
result,  and  that  this  action  could  not  be  main- 
tained because  the  measure  of  damages.  In  case 
of  recovery  on  the  notes,  would  not  be  proper, 
since  the  amount  promised  might  be  greater 
than  the  actual  damages  sustained.  This  de- 
cision, of  course,  left  the  plaintiff  to  sue  over 
again  for  his  damages,  in  an  action  sounding 
in  tort. 

The  rule  in  New  Tork  was  flrst  stated  in 
1843,  in  the  case  of  Wallace  v.  Moras,  6  Hill, 
391.  The  defendant,  fraudulently  represent- 
ing himself  to  be  of  age,  and  with  the  Intention 
not  to  pay,  colluded  with  others  to  induce  the 
plaintiff  to  sell  him  goods  on  credit.  The  court 
said  (Cowen,  J.)  :  "The  only  question  of  mo- 
ment Is.  whether  an  Infant  be  chargeable  by 
an  action  for  tort  In  obtaining  goods  fraudu- 
lently, with  an  Intention  not  to  pay  for  them. 
We  think  he  is,  both  on  principle  and  author- 
ity." 

Tet  in  1851,  Sandford,  J.,  in  Brown  v.  Mc- 
Cune,  5  Sandf.  224,  a  case  In  a  lower  court,  al- 
though Wallace  v.  Moras  was  cited  for  the 
plaintiff,  said:  "We  believe  the  law  remains 
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as  It  was  laid  down  In  Johnson  v.  Pye.**  Brown 
V.  McCunc  was  an  action  for  the  price  of  goods 
sold  and  delivered,  where  the  plaintiff  unsuc- 
cessfully maintained  that  the  defendant,  by  his 
falsely  affirming  himself  of  age,  should  be  es- 
topped to  set  up  his  fraud  as  a  defense  (see 
infra,  V.  a),  so  that  the  remark  was  wholly 
obiter. 

This  doubt  was  removed,  however,  and  the 
true  rule  was  definitely  laid  down,  in  1863,  In 
Eckstein  v.  Frank,  1  Daly,  835,  an  action  in 
the  nature  of  trover,  for  the  value  of  goods 
obtained  by  an  infant  through  his  fraudulent 
representation  that  he  was  of  age.  The  opin- 
ion says:  "The  doctrine  of  Johnson  v.  Pie,  1 
Lev.  169,  1  Keble,  905,  913,  Sid.  pt.  1,  p.  258, 
though  recognlssed  in  a  comparatively  recent 
English  case  (Price  v.  Hewett,  8  Exch.  146, 
17  Jur.  4),  and  though  believed  to  be  the  law 
by  Jubtlce  Sandford,  in  Brown  v.  McCune,  6 
Sandf.  224,  had  been  eight  years  before  dis- 
tinctly repudiated  by  the  supreme  court  of  this 
state  npou  full  consideration,  In  Wallace  v. 
Moras,  5  Hill,  392,  and  It  has  also  been  consid- 
ered and  repudiated  In  a  great  number  of  cases 
in  other  states  [citing  New  Hampshire,  Massa- 
chusetts, Vermont,  United  States  Supreme 
Court,  Texas,  South  Carolina,  and  Maine 
cases].  It  Is  therefore  to  be  regarded  as  over- 
ruled in  this  country  by  an  overwhelming 
weight  of  authority.  .  .  .  When  an  Infant 
obtains  property  by  falsely  representing  him- 
self to  be  of  full  age,  an  action  of  tort  may  be 
maintained  against  him,  either  to  recover  It 
back  or  to  recover  damages,  upon  the  ground 
that  he  obtained  possession  of  It  wrongfully." 
And  in  Schunemann  v.  Paradise,  46  How.  Pr. 
426,  where  an  Infant  was  arrested,  on  civil 
process,  for  his  fraud  In  inducing  a  contract, 
this  last  decision  was  expressly  followed. 

Tet,  when,  In  New  York,  a  seller  of  goods  on 
credit  sues  an  infant  in  contract  for  the  price 
of  goods,  although  alleging  fraud  In  the  infant 
which  Induced  the  plaintiff  to  give  credit,  he 
cannot  recover.  So  the  court  says,  In  Studwell 
V.  Shapter  (1873)  64  N.  Y.  249:  "They  do  not 
seek  in  this  action  to  recover  damages  result- 
ing from  such  representations  [as  to  the  In- 
fant's responsibility  and  business],  on  the 
ground  of  their  falsity,  but  to  enforce  the  agree- 
ments or  contracts  of  purchase  made  by  the  de- 
fendant. .  .  .  Viewing  this  action  as  one 
founded  on  contract,  and  not  based  on  fraud  in 
disaffirmance  of  it,  I  am  of  opinion  that  the 
Judgment  appealed  from   should  be  reversed." 

And  Kobbe  v.  Price  (1878)  14  Hun,  55,  de- 
cided on  the  authority  of  Studwell  v.  Shapter, 
went  on  the  ground  "that  fraudulent  represen- 
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Not, 


matters   of  contracts  the  law  lias  wisely 

e  laced  before  him.  If  suit  should  be 
rought  against  an  infant  for  the  immod- 
erate use  of,  and  want  of  care  of,  a  horse 
which  has  been  bailed  to  him,  infancy  is  a 
good  defense;  the  ffravamen  being  a  breach 
of  contract  of  bailment.  So,  infancy  is  a 
defense  to  an  action  bv  a  shipowner  against 
his  supercargo  for  a  breach  of  his  instruc- 
tions regarding  the  sale  of  the  cargo,  where- 
by the  same '  was  lost  or  destroyed.  Par- 
sons, Contr.  p.  316,  says:  ''An  infant  is 
protected  against  his  contracts,  but  not 
against  his  frauds  or  other  torts.  .  .  . 
If  such  tort  or  fraud  consists  in  the  breach 


of  his  contract,  then  he  is  not  liable  there- 
for in  an  action  sounding  in  tort,  becaose 
this  would  make  him  liable  for  his  contract 
merely  by  a  change  in  the  form  of  action, 
which  the  law  does  not  permit."  In  the 
case  of  Fitia  v.  Ball,  9  N.  H.  441,  the  court 
says  that  no  liability  growing  out  of  a  con- 
tract can  be  asserted  against  an  infants 
The  test  of  an  action  against  an  infant  is 
whether  a  liability  can  be  made  out  with- 
out taking  notice  of  the  contract.  Now,  ap- 
plying the  test  laid  down  in  the  cases  cited, 
it  will  be  observed  that  the  tort  which  is 


the  foundation  of  the  present  action 
committed   in   the  performance   of   a   ocmi- 


tations  made  by  an  infant  to  induce  another  to 
enter  into  a  contract  with  him  igvuuld  not  give 
validity  to  tlie  contract  itself.'*  This  last 
case  was  on  a  note. 

Heath  v.  Mahoney  (1876)  7  Hnn,  100,  was 
a  case  where  an  Infant  deposited  with  the 
plaintiflTs,  broken,  f&OO  cash  upon  a  margin, 
and  two  bonds  belonging  to  his  mother,  which 
he  asserted  were  hia  The  stock  bought  fell, 
wiping  out  the  margin*  and  was  sold  by  the 
brokers  in  accordance  with  the  contract;  and 
the  bonds  were  recovered  from  them  in  an  ac- 
tion by  the  mother.  In  an  action  for  the 
amount  of  the  loss,  the  defendant  pleading  in- 
fancy, and,  a  recovery  being  had  for  the 
amount  of  the  dlCFerence  between  the  baying  and 
selling  prices  of  the  stock,  it  was  held  upon  ap- 
peal :  "The  recovery  is  much  beyond  any  proper 
measure  of  damages  In  the  case,  and  cannot  be 
upheld,  for  two  reasons :  First,  that  no  recovery 
can  be  worked  out  through  an  enforcement  of 
the  contract  made  by  the  defendant,  or  any 
part  of  It,  because  it  Is  invalid  for  any  and 
every  purpose,  and,  second,  that  the  recovery 
exceeds  any  damage  which  can  be  said  to  be 
the  direct  legal  consequences  of  the  alleged 
fraud."  On  the  last  point  the  decision  is  in 
accord  with  Burley  v.  Russell,  10  N.  H.  184, 
84  Am.  Dec.  146. 

In  Radley  v.  Kenedy  (1801)  87  N.  T.  S.  R. 
612,  14  N.  Y.  Supp.  268,  an  infant  who  had 
contracted  to  buy  real  estate  of  the  defendant 
sued  to  rescind  the  agreement  and  recover  $500 
paid  on  account,  and  It  was  held  that  there 
could  be  no  recovery  on  the  defendant's  coun- 
terclaim of  damages,  from  debts  incurred  by 
the  defendant  to  his  broker  and  lawyer,  and 
resulting  from  the  infant's  fraudulent  conceal- 
ment of  his  minority.  The  court  said  it  was 
'*an  effort  to  recover  indirectly  for  a  breach  of 
a  contract  which  is  not  obligatory  on  the  plain- 
tiff. ...  It  seems  that  'if  the  substantive 
ground  of  the  claim  rest  In  contract,  an  infant 
cannot  be  rendered  liable  by  changing  the  form 
of  the  action  to  one  In  tort,  when  he  would  not 
be  liable  on  the  contract  itself.'  2  Kent,  Com. 
241." 

Gaunt  V.  Taylor  (1891)  39  N.  T.  S.  R.  767, 
16  N.  T.  Supp.  689,  Is  a  clear  case.  The  de- 
fendant bought  goods  of  the  plaintiff,  paying 
part  cash,  and  falsely  representing  that  he  kept 
a  store  and  was  doing  a  good  business,  but 
signed  the  name  of  his  sister,  for  whom  he  was 
acting  as  agent,  to  the  contract  of  sale,  the 
plaintiff  thinking  the  name  was  his.  On  a 
plea  of  infancy.  It  was  hold  that  the  defend- 
ant was  liable  in  damages  for  the  fraud,  even 
without  the  plaintiff  rescinding  the  contract  by 
offering  to  return  the  money  paid.  The  agree- 
ment was  plainly  void ;  the  defendant  intended 
to  bind  his  sister,  and  the  plaintiff  Intended 
that  the  defendant  should  be  bound. 

Somewhat  similar  is  the  case  of  Ashlock  v. 
Vivell  (1888)  29  111.  App.  888.  A  horse  was 
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sold  to  an  infant,  who  concealed  his  minority 
and  gave  a  note,  but  Intended  never  to  pay; 
and  In  trover  for  the  horse  It  was  held  that 
an  infant  who  obtains  goods  by  pretending  to 
purchase,  but  Intending  never  to  pay.  Is  not 
a  purchaser,  and  Is  liable  In  tort.  The  court 
said :  "If  an  Infant  vendee  obtains  possession 
of  goods  through  the  pretense  of  a  purchase^ 
but  intending  at  the  time  not  to  pay  for  them* 
there  is,  in  fact,  no  contract  executed  between 
himself  and  his  vendor.  Their  minds  never 
meet.  The  transfer  of  possession  as  made  by 
the  vendor  is  based  upon  a  supposed  contract 
of  sale,  while  such  possession  Is  received  by 
the  vendee  fraudulently  and  tortlously." 

In  Rice  V.  Boyer,  108  Ind.  472,  68  Am.  Rep. 
63,  0  N.  B.  420,  an  Infant,  by  fraudulently  rep- 
resenting himself  to  be  of  age.  Induced  the 
plaintiff  to  deliver  to  him  a  buggy  and  harness 
on  a  year's  credit,  and  to  take  his  note.  The 
infant  repudiated  his  contract,  and  In  an  ac- 
tion for  the  value  of  the  property,  the  court 
held  that  "Where  the  Infant  does  fraudulently 
and  falsely  represent  he  Is  of  full  age,  he  la 
liable  In  an  action  ea  delicto  for  the  Injury  re- 
sulting from  his  tort.  .  .  .  The  test,  and 
the  only  satisfactory  test.  Is  supplied  by  the 
answer  to  the  question:  Can  the  Infant  be 
held  liable  without  directly  or  Indirectly  en- 
forcing his  promise?  There  is  no  enforcement 
of  a  promise  where  an  Infant  who  has  been  • 
guilty  of  a  positive  fraud  Is  made  to  answer 
for  the  actual  loss  his  wrong  has  caused  to 
ont  who  has  dealt  with  him  In  good  faith  and 
has  exercised  due  diligence."  And  In  this  case 
it  was  hold  that  the  action  could  be  brought 
where  the  contract  was  repudiated,  although 
the  time  to  perform  it  had  not  yet  expired. 

In  Massachusetts,  Badger  v.  Phlnney  (1819) 
16  Mass.  359,  8  Am.  Dec.  105,  was  followed  In 
1854,  by  Walker  v.  Davis,  1  Gray,  506.  Here, 
a  young  man  got  the  plaintiff  drunk,  and  by 
representing  to  him  that  he  was  able  to  con- 
tract for  himself,  prevailed  upon  the  plaintiff, 
who  knew  that  he  was  under  age,  to  give  his 
cow  for  the  Infant's  note.  It  was  decided  that, 
although  the  Infant  had  prevailed  in  an  action 
on  the  note,  he  was  still  liable  In  an  action  of 
trover,  and,  although  he  had  sold  the  cow  be- 
fore the  demand,  the  original  act  was  a  con- 
version. ' 

But  Slay  ton  v.  Barry  (1900)  176  Mass.  513, 
49  L.  R.  A.  660,  66  N.  E.  674,  seems  to  be  an 
unfortunate  reversion  to  the  old  rule,  and 
against  the  weight  of  authority  In  this  country, 
as  well  as  Inconsistent  with  the  spirit  of  ths 
earlier  Massachusetts  cases  which  the  opinion 
attempts  to  distinguish.  The  defendant  ob- 
tained goods  by  falsely  representing  himself  to 
be  of  age,  and  the  plaintiff  declared  in  deceit 
and  trover :  but  the  court  held  that  neither  was 
maintainable.  The  opinion  of  Morton,  J., 
says:  "The  rule  Is  stated  In  2  Kent,  Com. 
241,    as    follows:     *The    fraudulent    act*    to 


IMl. 


LowEBT  V.  Cats. 


679 


tract,  and  not  a  wilful  or  intentional  wrong 
done  independent  of  and  outside  of  the  con- 
tract. The  claim  of  plaintiffs  is  that  de- 
fendant waa  guilty  of  negligence  in  failing 
to  have  reasonably  safe  and  suitable  ma- 
chinery, in  that  it  had  no  spark  arrester, 
and  that  defendant  and  his  employees  were 
negligent  in  the  locating  of  the  engine  and 
thresher  at  an  anele  and  in  such  proximity 
to  the  wheat  shed.  The  gravamen  of  the 
-action  is  that  this  negligence  constituted  a 
breach  of  the  contract,  and  furnished  ground 
of  liability.  Plaintiffs  are  bound,  in  mak- 
ing out  this  case,  to  show  the  contract;  and 
the  ground  of  liability  is  the  negligent  per- 


formance of  that  contract;  whereby  injury 
has  resulted.  There  is  no  claim  of  wilful 
injury.  Plaintiff  must  have  known  at  the 
time  this  contract  was  made  that  defendant 
was  an  infant  under  twenty-one  years,  since 
he  admits  he  told  defendant  that  he  (de- 
fendant) seemed  to  be  rather  young  to  run 
a  thresher.  He  cannot  now  complain  that 
his  contract  was  in  law  a  voidable  one,  and 
that  it  imposed  no  liability  upon  the  de- 
fendant for  its  negligent  performance. 

For  the  error  in  sustaining  the  demurrer 
to  the  plea  and  in  refusing  the  supplemental 
request,  ike  judgment  is  reversed  and  the 
cause  remanded.  * 


chaise  him  .  .  .  mast  be  wholly  tortious; 
and  a  matter  arising  em  oantraciu,  though  In- 
fected with  fraud,  cannot  be  changed  Into  a 
tort  in  order  to  charge  the  infant  in  trover,  or 
case,  by  n  change  in  the  form  of  action.'  In 
tlie  present  caje  it  seems  to  us  that  the  fraud 
on  which  the  plaintiff  reiles  was  part  and  par- 
cel of  the  contract,  and  directly  connected  with 
It.  The  plaintiff  cannot  maintain  his  action 
without  showing  that  there  was  a  contract 
which  he  was  induced  to  enter  into  by  the  de- 
fendant's fraudulent  representations  in  regard 
to  bis  capacity  to  contract,  and  that,  pursuant 
to  that  contract,  there  was  a  sale  and  delivery 
of  the  goods  in  question.  ...  In  Walker 
V.  Davis  there  was  no  completed  contract,  and 
title  did  not  pasa  .  .  .  Badger  v.  Phlnney 
was  an  action  of  replevin,  and  It  was  held  that 
the  property  had  not  passed,  or,  if  it  had,  that 
it  had  revested  In  the  plaintiff  in  consequence 
of  the  defendant's  fraud.  The  plaintiff  main- 
tained his  action  independently  of  the  con- 
tract." 

Gllson  V.  Spear  (1865)  88  Yt.  811,  88  Am. 
Dec.  659,  cited  and  approved  as  an  authority 
for  the  decision  in  Slayton  v.  Barry,  does  not 
support  it.  That  case  was  an  action  for  de- 
ceit in  the  sale  of  a  horse ;  the  infant  defend- 
ant, though  refusing  to  warrant,  falsely  af- 
firmed the  horse  to  be  sound.  In  such  a  case 
It  is  undisputed  that  the  representation  Is  a 
part  of  the  contract,  so  that  infancy  is  a  good 
defense.  (See,  however.  Word  v.  Vance,  1  Nott 
A  M'C.  197,  9  Am.  Dec.  683,  infra,  II.  b.)  But 
the  decision  that  an  Infant  is  not  liable  for  a 
false  statement  as  to  the  subject-matter  of  the 
contract  does  not  support  the  contention  of 
Slayton  v.  Barry. 

Doran  v.  Smith  (1877)  49  Vt.  353,  simply 
follows  the  principle  laid  down  In  Gllson  v. 
Spear.  38  Vt.  311,  88  Am.  Dec.  659.  In  this 
case  the  Infant  defendant  had  sold  a  pin  to 
the  plaintiff  as  his  own.  It  was  reclaimed  by 
the  real  owner  from  the  plaintiff,  who  brought 
his  action  for  the  deceit,  and  the  court  held  the 
plea  of  lufancy  good. 

But  Nash  V.  Jewett  (1889)  61  Vt.  501,  4  L. 
R.  A.  561,  18  Atl.  47,  also  cited  as  an  author- 
ity In  Slayton  v.  Barry,  Is  no  authority  for 
that  decision.  The  plaintiff  sold  the  defendant 
good^  and  took  his  note,  relying  upon  his 
statement  that  he  was  of  age.  The  declara- 
tion stated  these  facts,  but  omitted  to  allege 
the  damage  In  that  the  defendant  had  refused 
to  keep  his  contract.  The  court  reviews  the 
Vermont  authorities,  none  of  which  is  exactly 
in  point,  and  after  distinguishing  Fitts  v.  Hall 
(1838)  9  N.  H.  441,  the  facts  of  which  were 
the  same  as  in  Slayton  v.  Barry,  on  the  ground 
that  in  that  case  the  Infant  had  avoided  the 
contract  before  suit,  decided  that  Infancy  was 
a  defense. 

In  Illinois,  in  1865,  in  Davidson  v.  Toung, 
67  L.  R.  A. 


38  111.  145,  it  was  held  {oUier)  :  "If  he  [an 
Infant]  were  to  falsely  allege  himself  to  be  of 
age,  for  the  purpose  of  Inducing  another  per- 
son to  purchase  and  take  a  deed  of  his  lands, 
he  would  l>e  liable  to  respond  in  damages  for 
any  injury  which  might  result  to  the  purchaser 
In  consequence  of  the  deceit." 

And  Mathews  v.  Cowan,  59  111.  341,  decided 
that  an  Infant  who,  pretending  to  make  im- 
mediate payment  for  goods,  gives  a  bad  check, 
is  liable  ea  delicto  for  fraud,  since  the  contract 
was  void,  and  title  never  passed.  *'The  trans- 
action, as  here  complained  of,  was  not  really 
a  contract,  but  we  must  regard  It  as  a  mere 
tort."  This  was  followed  by  Ashlock  v.  Vivell 
(1888)    29   111.  App.  388. 

So,  in  Nolan  v.  Jones  (1880)  53  Iowa,  887, 
5  N.  W.  572,  ^here  an  Infant  In  an  exchange 
of  horses  with  the  plaintiff  represented  that 
his  horse  was  sound,  knowing  that  it  had  gland- 
era,  the  plaintiff  brought  replevin  for  his  own 
horse,  alleging  simply  that  the  defendant  had 
obtained  his  horse  by  fraud,  and  that  he  him- 
self still  owned  it,  and  ignoring  the  contract  of 
exchange;  and  the  court  held  that  evidence  of 
the  fraud  of  the  Infant  defendant  was  compe- 
tent to  show  that  the  pretended  contract,  set 
up  in  the  answer,  was  void  for  fraud.  The 
court,  however,  added,  entirely  obiter,  that, 
"as  a  minor  cannot  make  himself  liable  upon 
his  contracts  of  sale,  no  action  for  damages 
for  deceit  or  fraud  in  a  sale  can  be  maintained 
against  him." 

In  Pennsylvania  it  seems  to  be  the  law  that 
an  Infant,  although  not  liable  for  his  contract, 
is  yet  liable  in  an  action  on  the  case  for  dam- 
ages, if  guilty  of  fraud.  Hughes  v.  Gallans 
(1874)  10  Phila.  618. 

And  one  who  sells  goods  on  credit  to  an  In- 
fant who  pretends  to  be  of  age  may  disalllrm 
the  sale  on  learning  of  the  fraud,  and  replevy 
the  goods,  even  from  a  third  person.  Neff  v. 
Landls,  110  Pa.  204,  1  Atl.  177. 

And  in  Mississippi  it  has  been  said,  oUter, 
that  if  one  was  induced  by  the  affirmation  of 
an  Infant  to  believe  that  he  was  of  age,  and 
80  to  enter  Into  a  contract  with  him,  and  the 
infant  sought  to  entrap  him  Ipto  a  contract 
which  the  Infant  intended  to  repudiate  to  the 
other*s  Iors,  the  infant  would  be  liable  for  his 
fraud.     Yeager  v.  Knight  (1883)  60  Miss.  730. 

But  In  Maryland  the  opposite  rule  seems  to 
obtain, — at  least,  unless  the  Infant,  when  he 
made  his  contract.  Intended  to  repudiate  It. 
fn  Monumental  Bldg.  Asso.  No.  2  v.  Herman 
(1870)  33  Md.  128,  it  is  said:  *'Where  he  af- 
flrms  himself  to  be  of  age.  and  borrows  money, 
and  gives  his  obligation  for  It,  and  avoids  It 
by  reason  of  his  nonage,  no  action  lies  against 
him  for  the  deceit,  because,  though  liable  for 
actual  torts  or  trespass,  etc..  which  are  i>i  et 
armis,  yet  he  Is  not  bound  for  the  actlbn  sound- 
ing In  deceit." 

In  Louisiana,  under  the  rule  of  the  Spanish 
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law,  an  Infant  seems  to  be  treated  like  an  adult. 
In  regard  to  fraudulent  torts.  Compare  Slldell, 
J.,  in  Christian  ▼.  Welch  (1852)  7  La.  Ann. 
533 :  "Where  there  Is  fraud,  the  minor  stands 
on  no  better  footing  than  one  of  full  age.*' 

And  In  Victoria  (Campbell  ▼.  Ridgely,  18 
Vict.  L.  Rep.  701),  where  an  Infant  by  frauda- 
lently  representing  himself  to  be  of  age,  has  In- 
duced another  person  to  enter  Into  a  contract 
with  him,  under  which  materials  are  supplied 
and  work  done,  the  Infant  Is  liable  in  an  action, 
not  only  for  the  return  of  the  materials  in  his 
possession,  but  also  for  an  account,  and  to  re- 
coyer  the  value  of  the  materials  which  are  no 
longer  In  his  possession. 

In  four  of  the  states  of  the  Union  statutes 
have  been  passed  (of  which  that  of  Iowa  is  the 
original)  providing.  In  identical  language,  that 
an  Infant  cannot  dlsafllrm  his  contract  **In 
cases  where,  on  account  of  the  minor's  own 
misrepresentations  as  to  his  majority,  or  from 
his  having  engaged  in  business  as  an  adult,  the 
other  party  had  good  reason  to  believe  him 
[the  minor]  capable  of  contracting."  Iowa 
Code,  I  8190:  Kan.  Oen.  Stat,  i  4184;  Utah, 
Rev.  Stat.  |  1543 :  Wash.  Gen.  SUt.  |  4582. 

Cases  under  these  statutes  are:  Oswald  ▼. 
Broderick  (1855)  1  Iowa,  382;  Prouty  v.  Ed- 
gar (1858)  6  Iowa,  868;  Seller  v.  Marchant 
(1870)  80  Iowa,  350  (holding  that  an  infant 
who  would  otherwise  be  liable  on  bis  contract, 
under  the  statute.  Is  not  bound  If  his  Infancy 
was  known  to  the  other  party)  ;  Jaques  v.  Sax 
(1874)  39  Iowa,  367;  Dillon  v.  Bumham 
(1890)  48  Kan.  77,  22  Pac.  1016. 

And  under  the  civil  law  (1  Domat,  pt.  1,  bk. 
4,  title  6,  Sec.  2,  |  2378).  "if  a  minor  has  given 
out  that  he  Is  of  age,  and  by  producing  a  false 
certificate  of  the  registry  of  his  christening,  or 
by  some  other  way,  has  made  people  believe 
that  he  is  a  major,  he  cannot  be  relieved  against 
those  acts  into  which  he  shall  have  engaged 
anyone  by  this  surprise.  Thus,  a  minor  hav- 
ing borrowed  money  by  such  means,  although 
he  has  made  no  good  use  of  it,  yet  his  obliga- 
tion will  nevertheless  have  the  same  effect  as 
that  of  a  major,"  If  the  creditor  has  Just  rea- 
son to  believe  that  the  minor  was  of  age. 

And  by  the  Spanish  law  (law  6,  title  19, 
Partidas  6th),  if  an  infant  represents  himself 
to  be  of  age,  and  from  his  appearance  seems  to 
be  80,  any  contract  entered  into  with  him  will 
be  valid,  "for  the  law  protects  those  who  are 
defrauded,  and  not  those  who  commit  fraud." 

(For  cases  in  which  it  was  sought  to  hold  an 
Infant  in  an  action  In  contract,  on  the  ground 
that  he  was  estopped  by  his  fraudulent  repre- 
sentations from  setting  up  his  Infancy,  see 
infra,  V.  a.) 

b.  By  falae  warranty. 

The  general  rule  Is  that  an  Infant  Is  not 
liable  In  either  tort  or  contract  for  a  false  war- 
ranty in  the  sale  of  goods.  The  only  case  to 
the  contrary  Is  Word  v.  Vance  (1818)  1  Nott 
&  M'C.  197,  9  Am.  Dec.  683,  where,  in  case  for 
deceit  in  falsely  warranting  a  horse,  the  court 
said :  "This  is  an  action,  as  well  in  form  as 
substance,  ea  deUoto,  and  when  such  Is  the 
cause  of  action,  even  where  the  form  is  es  con- 
tractu, tho  defense  of  infancy  will  not  avail." 

Elsewhere  the  cases  are  uniform  on  this 
point.  In  Hewlett  v.  Haswell  (1814)  4  Campb. 
118,  and  Green  v.  Greenbsnk  (1816)  2  Marsh. 
485. — the  former  in  assumpsit  and  the  latter 
in  case, — Infancy  was  a  defense,  both  being 
cases  of  warranty  of  a  horse.  In  Green  v. 
Grcenbank.  GIbbs,  Lord  Ch.  J.,  held:  "Where 
the  substantial  ground  of  action  rests  on  prom- 
ises, the  plaintiff  cannot,  by  changing  the  form 
of  action,  render  a  person  liable  who  would 
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not  have  been  liable  on  his  promlae.  This  is  a 
case  In  which  the  assumpsit  is  clearly  the  foun- 
dation of  the  action ;  for  It  is,  in  fact,  an  un* 
dertaking  that  the  horse  was  sound." 

So,  Brown  v.  Dunham  (1791)  1  Root,  272, 
shows  the  Connecticut  rule  to  be  the  same,  the 
court  holding,  in  an  action  on  the  case  for 
fraud  in  the  sale  of  a  horse,  that  the  infant, 
being  Incapable  of  making  a  contract,  could  not 
be  guilty  of  fraud  In  contracting.  Compare 
Geer  v.  Hovy,  1  Root,  179,  in  chancery,  the 
petitioner  alleging,  in  vain,  that  he  was  "with- 
out remedy  at  law"  (infra,  V.  c). 

And  Prescott  v.  Norrls,  32  N.  H.  101,  and 
West  V.  Moore,  14  Vt.  449,  39  Am.  Dec  235, 
npon  the  same  facts,  are  to  the  same  effect; 
but  In  Morrill  v.  Aden,  10  VL  605,  where  an 
Infant  had  falsely  warranted  his  horse,  and 
after  reaching  his  majority  sued  on  the  notes 
given  for  It,  it  wax  held  that  infancy  waa  no 
defense  to  the  defendant's  set-off  for  the  breach 
of  warranty,  for,  although  infancy  would  be  a 
good  defense  to  an  action  on  a  false  warranty, 
here  the  Infant,  by  suing  on  the  notes,  had  af- 
firmed his  contract,  and  his  infancy  would  not 
avail  him. 

In  New  York,  however.  In  Hewitt  v.  Warren, 
10  Hun,  660,  which  was  for  breach  of  war- 
ranty In  the  sale  of  a  horse,  the  court.  Instead 
of  holding  squarely  that  Infancy  was  a  good  de- 
fense, aince  the  warranty,  although  fraudulent, 
was  a  part  of  the  contract,  decided  that  the  ac- 
tion was  not  maintainable,  since  the  plaintiff 
upon  discovering  the  fraud  had  not  disaffirmed 
the  contract,  by  returning  or  offering  *  to  re- 
turn the  horse,  "and  thus  put  the  Infant  In  the 
pos'tlon  of  a  mere  wrongdoer,  unjustly  keep- 
ing what  he  had  fraudulently  obtained."  And 
the  court  adds:  "It  would  seem  that  the  In- 
fant would  then  be  liable  in  damages  for  tort." 

For  cases  of  fraud  of  an  Infant,  not  amount- 
ing to  warranty,  as  to  the  subject-matter  of  a 
contract,  see  Grove  v.  Nevlll,  1  Keble,  778; 
Gllson  V.  Spear,  38  Vt.  811,  88  Am.  Dec.  659 : 
Doran  v.  Smith,  49  Vt  858;  and  Nolan  ▼. 
Jones,  53  Iowa,  887,  5  N.  W.  672, — 9upra,  II.  a. 

III.  Tort  in  the  performanee  af  a  9ontr9€fL 

a.  Oantraet  of  iHMment, 

1.  Damaoe  to  property  by  negligence. 

It  may  be  stated  as  the  law  that  an  Infant 
is  not  liable  for  injury  to  property  balled  to 
him,  occasioned  simply  by  his  Ignorance  or 
negligence.  The  difficulty  Is  to  determine 
whether  injury  In  any  case  Is  of  this  kind,  or 
Is  caused  by  the  wilful  or  deliberate  act  of  the 
Infant  (such  as  to  put  the  case  In  the  class 
treated  In  III.  a,  2,  imfra).  In  which  case  the 
authorities  are  conflicting  as  to  his  liability. 

The  earliest  case  Is  Crosse  v.  Androes  (1598) 
Rolle,  Abr.  2.  The  goods  In  question  were  con- 
structively In  the  possession  of  the  Innkeeper 
as  bailee,  and  he  would  therefore  be  liable  for 
them  by  the  customs  of  Inns.  The  report  la: 
If  an  Inn  comes  to  an  Infant,  and  he  keeps  it, 
and  his  guests  are  robbed,  yet  no  action  lies 
against  the  Infant.     Agreed. 

And  the  leading  case  (always  contrasted 
with  Buniard  v.  Haggis,  14  C.  B.  N.  8.  45,  S2 
L.  J.  C.  P.  N.  S.  189,  9  Jur.  N.  S.  1825.  8  L.  T. 
N.  S.  820,  11  Week.  Rep.  644.  infra.  III.  a,  2). 
is  Jennings  v.  Rundall  (1709)  8  T.  R.  335. 
The  declaration.  In  form  trespass,  stated  the 
delivery  of  a  mare  by  the  plaintiff  to  the  de- 
fendant, an  Infant,  and  that  the  defendant 
"wrongfully,  Injuriously,  and  maliciously"  used 
the  mare  ao  Immoderately  and  excessively  that 
she  was  greatly  injured.  The  court  held  that 
"the  words  'wrongfully.  Injuriously,   and  ma- 
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llciontly'  •  .  .  cftnnot  Tary  the  caae.  .  .  . 
The  plea  of  infancy  is  a  good  bar  to  this  action 
on  the  ground  that  the  act  done  in  this  case 
is  the  foundation  of  an  action  of  assumpsit. 
And  the  reason  of  the  distinction  taken  in 
the  case  in  Siderfln  [Johnson  ▼.  Pye]  is,  that 
the  plaintiff  shall  Dot,  by  changing  the  form  of 
the  action,  very  tM,  i&ablllty  of  the  infant.'* 

In  America  the  cases  are  in  accord  where 
the  act  of  the  infant  is  merely  negligent  or 
injudicious.  It  was  held  in  South  Carolina, 
in  1820  (Hard  y.  Templeton,  MSS.,  Dec.  1820), 
"that  an  Infant  is  not  liable  for  the  value  of 
a  horse  let  to  him,  although  the  horse  may  have 
been  killed  by  injudicious  driying."  See  also 
Young  y.  Muhllng  (1900)  48  App.  Diy.  617, 
63  N.  Y.  Supp.  181,  infra.  III.  a,  2. 

In  Phllleo  y.  Sanford  (1866)  17  Tex.  281, 
67  Am.  Dee.  664,  where  the  defendants  were 
sued  on  a  contract  as  common  carriers,  for 
damage  to  goods  by  wetting,  the  defense  of 
infancy  of  Sanford  was  sustained  without  dis- 
cujssion. 

Katon  y.  Hill  (1870)  60  N.  H.  286,  0  Am.  Rep. 
189,  was  an  action  on  the  case  for  carelessly 
and  immoderately  driving  the  plaintiff's  horse 
so  that  it  died.  The  plea  of  infancy  was  sus- 
tained on  the  ground  that  the  defendant  had 
not  been  guilty  of  **a  positiye,  wilful,  and  tor- 
tious act,"  which,  the  court  said,  would  make 
him  responsible  for  the  damage,  even  although 
it  was  part  of  the  contract,  express  or  Implied, 
that  the  property  should  be  safely  returned. 
Bellows,  Ch.  J.,  said:  "When  ...  the 
infant  wholly  departs  from  his  character  as 
bailee,  and  by  some  positive  act  wilfully  de- 
stroys or  injures  the  thing  bailed,  the  act  is  in 
its  nature  essentially  a  tort,  the  same  as  if 
there  had  been  no  bailment." 

2.  Damage  to  property  by  wUful  act. 

Fumes  v.  Smith  (1686)  Rolls,  Abr.  530,  is 
the  earliest  case  on  this  head.  This  was  a 
case  in  admiralty,  but  the  opinion  says  that 
the  rule  at  the  common  law  applies.  The  re- 
port says:  If  an  infant,  being  master  of  a 
ship  at  St.  Christopher's  over  the  sea,  by  con- 
tract with  another  take  upon  blm  to  carry 
certain  goods  from  St.  Christopher's  to  Eng- 
land, and  there  deliver  them,  but  after  does 
not  deliver  them  according  to  the  agreement, 
but  wastes  and  consumes  them, — ^he  can  be 
sued  for  the  goods  in  the  admiral  court,  al- 
though he  be  an  infant,  for  this  suit  is  but  in 
the  nature  of  a  detinue,  or  trover  and  conver- 
sion at  tbe  common  law. 

Vasse  V.  Smith  (1810)  6  Cranch,  226,  8  L. 
ed.  207,  upon  much  the  same  facts,  is  the 
leading  American  case.  The  plaintiff  employed 
the  defendant,  an  infant,  as  supercargo,  to  take 
70  barrels  of  flour  from  Alexandria  and  sell 
'  them  in  Norfolk.  The  declaration  was  in  two 
counts:  First,  for  breach  of  instructions,  in 
that  the  defendant,  by  his  negligence,  had  suf- 
fered the  property  to  be  embezsled,  lost,  or  de- 
stroyed; the  second  count  was  in  trover.  The 
court  held  that  infancy  was  a  good  defense  to 
the  hrst  count,  but  not  to  the  second.  Chief 
Justice  Marshall  said  as  to  the  first  count, 
that  it  stated  a  case  of  contract,  and  exhibited 
no  feature  of  such  a  tort  as  will  charge  an  in- 
fant. But  as  to  the  count  In  trover  he  said: 
"This  court  is  of  opinion  that  Infancy  is  no 
complete  bar  to  an  action  of  trover,  although 
the  goods  converted  be  in  his  possession  In  vir- 
tue of  a  previous  contract.  The  conversion  Is 
still  In  Its  nature  a  tort;  it  is  not  an  act  of 
omission,  but  of  commission,  and  It  is  within 
that  class  of  offenses  for  which  infancy  cannot 
afford  protection.*' 

And  Peigno  v.  Sutcliffe  (1827)  4  McCord  L. 
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887,  17  Am.  Dec  766,  an  action  on  the  ease 
on  similar  facts,  where  the  defendant  engaged 
to  carry  goods  to  Africa,  sold  them,  and  con- 
verted the  proceeds,  was  based  expressly  on 
Vasse  y.  Smith,  and  the  "St.  Christopher  Case" 
(Furnes  v.  Smith),  and  held  the  defendant  li- 
able. 

There  is  an  Ohio  case, — ^Denning  y.  Nelson, 
1  Ohio  Dec.  Reprint,  508,— also  holding  that 
an  infant  who  sells  property  balled  to  him  la 
liable  for  the  tort. 

Ail  the  other  decided  cases  of  wilful,  posi- 
tive tort  of  an  infant  in  connection  with  prop- 
erty balled  to  him  are  cases  of  hiring  horses  or 
vehicles. 

Schenk  y.  Strong  (1818)  4  N.  J.  L.  87,  is 
the  first  American  case,  and  Is  typical  in  facts, 
although  contrary  to  the  weight  of  authority. 
The  plaintiff  "lent**  his  "riding  chair**  to  the 
defendants.  Infants,  to  go  a  certain  Journey 
and  use  it  with  moderation  and  care;  and  in 
his  declaration,  in  case,  he  alleged  that  the  de- 
fendants went  a  different  Journey,  and  wil- 
fully and  carelessly  broke  the  chair.  The  de- 
cision, holding  the  plea  of  Infancy  a  good  de- 
fense, mskes  the  bald  distinction  between  con- 
tracts and  torts  vi  et  armU,  always  accom- 
panied by  a  breach  of  the  peace,  saying,  "they 
violated  tbe  promise  in  every  particular;  that 
is  the  substance  of  the  thing." 

Campbell  v.  Stakes  (1828)  2  Wend.  187,  10 
Am.  Dec.  561,  the  leading  American  case  to 
the  opposite  effect,  is  l>ased  upon  the  ground  of 
a  constructive  disaffirmance,  by  the  infant,  of 
the  contract  of  bailment,  by  his  wilful  act  in 
violation  of  it.  This  action  was  in  trespass 
for  the  death  of  a  mare  by  the  defendants  hard 
and  cruel  usage.  The  court  says  expressly 
that  case  would  not  lie,  since  in  that  form  of 
action  the  plaintiff  would  have  to  affirm  the 
contract,  for  which  infancy  is  a  defense.  "But 
If  the  infant  does  any  wilful  and  positive  act, 
which  amounts  to  an  election  on  his  part  to 
disaffirm  the  contract,  the  owner  is  entitled  to 
the  immediate  possession.  If  he  wilfully  and 
intentionally  injures  the  animal,  an  action  of 
trespass  lies  against  him  for  the  tort." 

And  Fish  v.  Ferris  (1855)  6  Duer,  49,  8  B.  D. 
Smith,  567,  follows  this  doctrine  of  construct- 
ive disaffirmance.  The  defendant  drove  a 
horse,  hired  to  go  to  Flushing,  to  Jamaica,  and 
it  died.  "The  contract  of  hiring,"  the  court 
says,  "was  voidable  at  bis  [the  infant's]  elec- 
tion, and  a  wilful  departure  from  it  was  an  elec- 
tion to  avoid  It.  From  the  moment  an  infant 
becomes  a  trespasser,  his  plea  of  Infancy  falls 
him.'* 

So,  in  Moore  v.  Eastman  (1874)  1  Hun,  578, 
the  Jury  found,  in  accordance  with  the  charge, 
"a  positive  snd  wilful  act,  amounting  to  a  dis- 
affirmance of  the  contract  of  bailment,"  pro- 
ducing a  proper  result  although  there  was  lit- 
tle evidence  to  that  effect. 

In  Young  v.  Muhllng  (1900)  48  App.  Div. 
617,  63  N.  Y.  Supp.  181,  a  horse  was  let  to 
the  Infant  defendant  to  go  "direct  to  Haver- 
straw."  He  did  not  go  by  the  shortest  route, 
but  it  was  a  very  hot  day  and  the  horse  died 
as  a  result  of  the  driving.  On  the  defendant's 
appeal  from  a  verdict,  tbe  court  held  that  there 
was  not  enough  evidence  to  find  intentional  in- 
Jury  on  the  defendant's  part,  in  accordance 
with  the  principle  of  Campbell  v.  Stakes. 

The  rule  in  Massachusetts  was  settled  In 
1826  In  Homer  v.  Thwing,  3  Pick.  492.  This 
was  in  trover  for  a  horse  hired  by  an  infant  to 
go  to  Brookline,  and  driven  to  Cambridge  and 
injured.  The  court  said  that  "the  driving  of 
Ihe  horse  beyond  the  place  to  which  the  defend- 
ant had  permission  to  go  was  a  conversion,  and 
trover  is  the  proper  remedy." 

In  Green  v.  Sperry,  16  Vt.  390,  42  Am.  Dec. 
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519,  It  WM  Mid:     "Where  property  U  bailed 
to  «  minor,  and  he  uses  the  property  for  a  dlf- 

Srent  purpose  from  that  for  which  it  la  bailed, 
e  bailment   is   thereby  determined,   and  the 
minor  is  liable  in  trover." 

But  in  Towne  ▼.  Wiley  (1851)  23  Yt  355, 
56  Am.  Dec.  85,  Homer  ▼.  Thwlng  was  ex- 
pressly followed.  There  a  horse  was  hired  by 
an  Infant  for  a  specific  trip;  the  infant  came 
back  by  a  circuitous  way,  doubling  the  distance, 
and  left  the  horse  out  all  night,  so  that  It  died ; 
and  the  owner  brought  trover.  The  court 
(Redfleld,  J.)  said:  "So  long  as  the  defend- 
ant kept  within  the  terms  of  the  bailment,  his 
infancy  was  a  protection  to  him,  whether  he 
neglected  to  take  proper  care  of  the  horse,  or 
to  drive  him  moderately.  But  when  he  departs 
from  the  object  of  the  bailment,  It  amounts  to 
a  conversion  of  the  property,  and  he  is  liable 
as  much  as  if  he  had  taken  the  horse  In  the 
first  Instance  without  permission." 

And  Ray  ▼.  Tubbs  (1878).  50  Vt.  688,  28 
Am.  Rep.  510,  reasserts  the  same  rule.  In  this 
case  an  infant  gave  a  note  in  satisfaction  of 
his  tort  in  overdriving  a  horse,  but  when  sued 
on  his  note  he  pleaded  infancy.  It  was  held, 
however,  that  infancy  was  no  defense,  on  the 
ground  that  the  note  was  given  for  a  necessary 
(Bradley  v.  Pratt,  23  Vt.  378)  ;  and  the  court 
saw  no  reason  why  he  should  not  be  held  liable 
in  an  action  upon  the  note,  as  he  would  be  if 
the  action  were  brought  upon  the  cause  of  ac- 
tion which  formed  the  consideration  for  the 
note. 

Hanks  v.  Deal,  8  McCord,  L.  257,  was  also  a 
case  on  a  note  given  in  settlement  of  an  award 
for  a  tort  committed  by  an  infant,  but  the 
court  decided  that  the  note  was  voidable;  at 
all  events,  in  the  absence  of  proof  that  it  was 
for  a  necessary,  or  beneficial  to  the  Infant. 

In  Whelden  v.  Chappel,  8  R.  I.  230,  trover 
was  brought  for  a  horse  and  buggy,  hired  to 
go  to  a  certain  place,  and  driven  to  a  more  dis- 
tant place.  On  a  plea  of  infancy  it  was  held 
that  without  proof  of  conversion  the  plaintiff 
must  fall.  There  was  no  denial  of  title  to, 
or  exclusion  of  dominion  of,  the  plaintiff,  and 
no  misuse.  It  was  necessary  to  show  that  the 
bailment  had  been  determined. 

But  in  a  later  Rhode  Island  case  (Freemen  v. 
Boland  [1882]  14  R.  I.  39,  51  Am.  Rep.  840), 
on  the  same  facts,  the  plaintiff  was  successful. 
The  court  said :  '*The  question  here  Is  whether 
an  infant,  or  minor,  who  hires  a  horse  and 
buggy  to  drive  to  a  particular  place,  and  who, 
having  got  them  under  the  hiring,  drives  be- 
yond the  place  or  in  another  direction,  is  liable 
in  trover  for  the  conversion.  We  think  he  Is. 
There  are  cases  in  which  infancy  has  been  held 
to  be  a  good  defense  to  an  action  ew  delicto  for 
tort  committed  under  contract  or  in  making  it. 
But  that  is  not  this  case.  The  act  here  com- 
plained of  was  committed,  not  under  the  con- 
tract, but  by  abandoning  it ;  the  bailment  being 
thus  determined." 

And  In  Nebraska  the  same  rule  obtains.  An 
infant  hired  a  horse  and  buggy  to  go  to  one 
place,  and  drove  to  entirely  different  places 
many  times  further,  with  five  passengers.  The 
buggy  was  upset  and  broken,  and  the  horse 
Injured  snd  overdriven.  Infancy  was  no  de- 
fense. Churchill  V.  White  (1899)  58  Neb.  22, 
78  N.  W.  369. 

There  are  two  Pennsylvania  cases,  however, 
which,  with  Schenk  v.  Strong  (1818)  4  N.  J. 
L.  87,  are  against  the  weight  of  authority. 
The  first  is  Penrose  v.  Curren,  3  Rawle,  351,  24 
Am.  Dec.  356.  The  declaration  was  in  case, 
and  alleged  a  bailment  to  drive  the  plaintiff's 
horse  to  German  town ;  that  the  defendant  went 
to  Chester  and  other  places  unknown,  and  by  | 
hard  and  cruel  treatment  killed  the  horse.  The 
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plea  of  infancy  waa  held  good.  Homer  v. 
Thwing,  8  Pick.  492,  was  expressly  disapproved, 
and  the  court  said:  ''The  foundation  of  the 
action  Is  contract,  and,  disguise  it  as  you  may. 
It  is  an  attempt  to  convert  a  suit,  originally 
in  contract,  into  a  constructive  tort  so  aa  to 
charge  the  infant." 

On  almost  the  same  facts,  In  Wilt  ▼.  Welsh 
(1837)  6  Watts,  9,  the  same  result  was  reached, 
and  Campbell  v.  Stakes  (1828)  2  Wend.  137, 
19  Am.  Dec.  561,  was  disapproved.  The  opin- 
ion says:  "The  ground  of  the  New  York  case 
(Campbell  v.  Stakes)  Is  that  a  positive  breach 
of  the  contract  is  a  disaffirmance  which  works 
a  dissolution  of  it,  and  reduces  the  Infant  to  a 
level  with  an  adult  who  is  chargeable  with  a 
conversion  for  any  act  which  subverts  the  na- 
ture of  the  bailment.  .  .  .  Why  should  we 
employ  any.  Juggle  to  tear  from  an  Infant  the 
defenses  with  which  the  law  has  covered  his 
wesknessT* 

The  English  rule  is  In  accordance  with  the 
weight  of  authority  in  this  country.  Bumard 
V.  Haggis  (1868)  14  C.  B.  N.  S.  45,  82  L.  J.  C. 
P.  N.  S.  189,  9  Jur.  N.  8.  1825.  8  L.  T.  N.  S. 
320,  11  Week.  Rep.  644.  An  infant  hired  a 
mare  for  a  ride  on  the  road,  and  was  expressly 
told  that  she  was  not  fit  for  Jumping.  The  mare 
was  put  at  a  fence,  fell  on  a  stake,  and  was 
killed.  Judgment  was  for  the  plaintiff.  Byies, 
J.,  said  that  this  was  an  act  of  tort.  Just  as 
distinct  from  the  contract  as  if  the  defendant 
had  run  a  knife  Into  the  mare. 

And  in  Walley  v.  Holt  (1876)  35  L.  T.  N.  S. 
631,  a  case  of  an  agreement  to  go  to  a  certain 
place  and  back  with  one  other  person,  carrying 
three  other  persona  a  greater  distance,  driving 
furiously,  and  ill  treatment  of  the  horse,  the 
whole  subject  was  carefully  treated,  and  Jenlngs 
V.  Rundall  («ttfN*a,  III.  a,  1)  was  contrasted  w'th 
Burnard  v.  Haggis.  Chief  Baron  Kelly  said: 
"The  question  In  this  case  Is  not  whether  .  .  . 
the  contract  .  .  .  has  been  broken,  .  .  . 
but  whether  or  not  it  appears  that  something 
in  the  nature  of  a  wrong  has  been  done  by  the 
defendant,  independently  of  and  beyond  the 
contract,  for  which  an  action  on  the  case  will 
lie.  .  .  .  Where  .  .  .  something  has  been 
done  beyond  the  contract,  which  amounta  to  a 
tort,  then  infancy  is  no  defense.  The  \iuestioD 
has  recently  been  very  well  treated  by  Mr.  Pol* 
lock  in  his  excellent  work  'Principles  of  Con- 
tract,* where,  at  pages  52,  58,  .  .  .  he  says 
that  *the  rule  that  an  Infant  cannot  be  sued  for 
a  wrong  when  the  cause  of  action  is  in  sub- 
stance em  contraoiUt  or  is  so  directly  connected 
with  the  contract  that  the  action  would  be  an 
Indirect  way  of  enforcing  the  contract,  is  de- 
cidedly laid  down  in  Jennings  v.  Rundall, 
where  it  was  sought  to  recover  damages  from 
an  Infant  for  overriding  a  hired  mare.  But  if 
an  Infant's  wrongful  act,  though  concerned 
with  the  subject-matter  of  the  contract,  and 
such  that  but  for  the  contract  there  would  have 
been  no  opportunity  of  committing  it,  is,  nev- 
ertheless, independent  of  the  contract  in  the 
sense  of  not  being  aa  act  of  the  kind  contem- 
plated by  It,  or  being  an  act  expressly  forbid- 
den by  it,  then  the  Infant  is  liable  .  .  .* 
and  the  learned  author  then  refera  to  .  .  . 
Burnard  v.  Haggis,  as  establishing  the  distinc- 
tion. In  that  case  the  horse  was  used  in  a 
manner  positively  forbidden  by  the  contract, 
and  it  wait  held  to  be  a  trespass  and  an  inde- 
pendent tort,  for  which  the  Infant  defendant 
was  liable ;  and  ao,  in  the  present  case,  the  over- 
driving and  flogging,  and  all  that  was  done  by 
the  defendant,  by  which  the  plalntiff*8  mare 
was  injured,  was  ultra  the  contract  altogether, 
and  constituted  a  separate  and  independent  tort 
on  his  part,  to  which  •  •  •  the  plea  of  in- 
fancy is  no  defense." 
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8.  Refusal  to  deliver  property. 

On  this  point  the  cases  are  uniform  that  the 
infant  is  liable  in  trover,  replevin,  or  detinue 
(or  the  return  of  the  goods. 

In  Mauby  v.  Scott  (1663)  Sid.  pt.  1,  p.  129, 
a  case  of  trover,  it  was  said,  however :  If  one 
deliver  goods  to  an  infant  on  a  contract,  know- 
ing him  to  be  an  Infant,  the  infant  will  not  be 
charged  In  trover  and  conversion  for  them,  for 
by  this  way  all  the  Infants  in  England  would 
be  mined.  But  if  delivery  of  the  goods  be  to 
the  infant,  not  knowing  him  to  be  an  Infant,  It 
will  t»e  otherwise. 

Bat  in  Mills  v.  Graham  (1804)  1  Bos.  ft  P. 
N.  R.  140,  In  detinue  for  skins  delivered  to  an 
Infant  to  be  worked  npon  and  finished,  the 
plaintiff  was  snccessful,  and  Mansfield,  Ch.  J., 
added  that  **trover  might  have  been  brought 
for  the  conversion.'* 

In  Oreen  v.  Sperry  (1844)  16  Yt.  890,  42 
Am.  Dec  519,  trover  was  maintained  against 
a  boy  for  a  watch  lent  to  him  by  the  plaintiff's 
wife. 

In  Bennett  v.  McLaughlin,  18  111.  App.  349, 
replevin  was  brought  for  a  sewing  machine  de- 
livered to  the  defendant  on  a  conditional  sale. 
The  defendant  undertook,  on  reaching  her  ma- 
jority, to  rescind  the  contract  and  keep  the  ma- 
chine, and  refnsed  to  pay  the  instalments.  But 
the  conrt  said:  **Her  right  to  avoid  the  con- 
tract cannot  be  questioned,  but  It  Is  a  privilege 
secured  to  her  by  the  law  for  her  own  protec- 
tion, and  she  Is  not  permitted  to  use  it  as  a 
sword  to  injure  others;  she  cannot  retain  the 
property  purchased,  after  arriving  at  her  ma- 
jority, and  at  the  same  time  repudiate  the  con- 
tract under  which  she  received  it;  and  if  she 
does  repudiate  the  contract  under  such  circum- 
stances, the  title  remains  in  the  vendor,  and 
he  is  entitled  to  the  immediate  possession  of 
the  property." 

Wheeler  ft  W.  Mfg.  Co.  v.  Jacobs,  2  Misc. 
236,  21  N.  Y.  Supp.  1006,  was  on  the  same 
facts,  and  Infancy  was  no  defense;  the  court 
holding  that  where  an  Infant  pleads  his  minor- 
ity In  order  to  escape  payment  of  the  purchase 
price,  the  seller  may  rescind  the  sale  and  re- 
plevy the  goods. 

And  Robinson  v.  Berry  (1899)  98  Me.  820, 
45  Ati.  84,  reaches  the  same  resalt. 

b.  Oontracie  other  than  bailment* 

1.  By  negligence. 

There  seems  to  be  no  case  exactly  In  point 
with  the  principal  case,  Lowebt  v.  Gate,  where 
an  Infant,  who  contracted  to  do  work  on  an- 
other person's  property,  was  sued  in  tort  for 
the  damages  resulting  from  his  negligence  In 
performing  the  contract.  On  full  consideration 
of  the  cases,  however,  It  will  be  seen  that  there 
can  be  no  question  as  to  the  correctness  of  the 
decision  in  Lowebt  v.  Cate. 

2.  By  other  acte, 

Bristow  V.  Eastman  (1794)  1  Bsp.  172, 
Peake  N.  P.  Cas.  pt.  1,  p.  223,  was  a  case  of 
embezzlement  by  an  Infant  servant  of  funds 
In  his  hands.  The  employer  brought  assump- 
sit for  money  had  and  received.  Lord  Kenyon 
said  that  infancy  was  no  defense  to  the  ac- 
tion. Infants  were  liable  to  acts  ea  delioto, 
though  not  etf  contractu;  and,  though  ihe  pres- 
ent action  was  In  Its  form  an  action  of  the 
latter  description,  yet  it  was  of  the  former  In 
point  of  subsunce.  If  the  plaintiff  bad 
brought  an  action  of  trover,  or  an  action 
grounded  on  the  fraud,  unquestionably  Infancy 
would  have  been  no  defense ;  and,  as  the  ob- 1 
ject  of  the  present  action  was  precisely  the 
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same,  that  his  opinion  was,  that  the  same  rule 
of  law  should  apply,  and  that  infancy  was  no 
bar. 

Re  Seager,  60  L.  T.  N.  S.  665,  a  recent  case 
(1889),  follows  this  case:  here,  however,  th6 
action  was  brought  em  delicto. 

These  cases  were  of  conversion  of  money 
in  the  hands  of  an  infant  by  virtue  of  a  con- 
tract, and  such  are  to  be  carefully  distinguished 
from  the  breach  of  a  contract  to  sell  and  ac- 
count fof  the  proceeds. 

Of  the  latter  class  is  Munger  v.  Hess  (1858) 
28  Barb.  75.  The  complaint  stated  a  contract, 
by  which  the  defendant  was  to  vend  for  the 
plaintiff  certain  goods,  account  for  those  sold, 
and  return  those  unsold.  The  plaintiff  de- 
manded the  return  of  the  goods,  and  the  defend- 
ant refused.  But  there  was  no  allegation  of  a 
conversion,  and  the  court  held  that  the  plea 
of  Infancy  was  a  good  defense,  although  the 
plaintiff  maintained,  on  the  authority  of  Bris- 
tow V.  Eastman,  that  infancy  was  no  defense 
If  the  substance  of  the  action  were  em  delicto, 
though  the  form  were  em  contractu.  But 
there  was  no  conversion  here. 

Of  the  same  class  is  a  recent  Maine  case, 
Caswell  V.  Parker  (1901)  96  Me.  89,  51  Atl. 
288,  where  an  infant  was  Intrusted  with  a 
quantity  of  shoes  to  be  sold  upon  commission, 
and  those  unsold  were  to  be  returned  to  the 
plaintiff  with  the  proceeds  of  those  sold.  The 
plaintiff  complained  In  trover  that  the  Infant 
defendant,  contrary  to  Instructions,  sold  upon 
credit,  and  failed  to  account  for  the  proceeds. 
But  It  was  held  that  the  substance  of  the  com- 
plaint was  a  breach  of  contract,  and  the  plain- 
tiff could  not  deprive  the  Infant  of  his  defense 
of  Infancy  by  suing  In  tort. 

Somewhat  similar  Is  Root  v.  Stevenson,  24 
Ind.  115.  This  was  trover  for  f  1,300,  In  the 
hands  of  an  Infant  as  firm  profits,  which  he 
had  agreed  to  turn  over.  The  decision  was 
that  Infancy  Is  a  good  defense,  because  It  was 
not  a  Bailment  (as  In  Towne  v.  Wiley,  23  Yt. 
355,  56  Am.  Dec.  85)  to  deliver  over  specific 
things,  as  coins  and  bills,  and  the  action  of  the 
infant  was  merely  a  nonfeasance,  for  which  in- . 
fancy  is  a  protection. 

But  where  an  infant  takes  money  as  a  stake- 
holder, and  refuses  to  pay  it  over  to  one  of  the 
betters  on  demand,  he  Is  liable,  in  trover,  for 
the  specific  bills.  Lewis  v.  Littlefield,  15  Me. 
233. 

Catts  V.  Phalen  (1844)  2  How.  376,  11  L. 
ed.  306,  was  an  action  brought  on  the  analogy 
of  Bristow  V.  ESastman,  In  assumpsit,  for  fl2,- 
500,  money  had  and  received.  The  defendant 
was  employed  by  the  plaintiffs  to  manage  a 
lottery  wheel,  and  colluded  with  another  to  de- 
fraud them  by  a  spurious  drawing.  The  de- 
fendant's Infancy  was  no  defense. 

In  Baxter  v.  Bush,  29  Yt.  465,  70  Am.  Dec. 
429,  the  plaintiff  In  leasing  a  farm  to  the  de- 
fendant, an  Infant,  exprefwly  reserved  a  full 
lien  on  all  the  crops  of  that  year  as  security 
for  the  payment  of  the  rent,  and  upon  the  de- 
fendant's disposing  of  the  crops  brought  trover 
for  them,  infancy  was  held  to  be  no  defense, 
the  court  saying:  *'Hls  conversion  of  this 
property  was  a  tortious  act.  His  liability 
.  .  .  does  not  arise  from  any  breach  of  con- 
tract, but  for  an  unlawful  appropriation  to  his 
own  use  of  the  plaintiff's  property." 

lY.  Other  torte  arieing  from  contract: 

Ejectment  may  be  maintained  for  disseisin, 
that  being  a  tort,  against  an  Infant,  although 
he  claims  under  a  mortgage.  Marshall  v. 
Wing,  50  Me.  62 ;  McCoon  v.  Smith,  3  Hill,  147. 

So,  an  action  Is  maintainable  against  an  in- 
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fant  for  damaget  for  the  wrongful  withholding 
of  land.     McClure  y.  McClare,  74  Ind.  loa 

Infancy  la  no  defense  to  an  action  for  seduc- 
tion (Fry  ▼.  Leslie,  87  Va.  269,  12  S.  B.  671; 
Stranghan  ▼.  Smith,  19  Ont.  Rep.  558).  eyen 
thoagh  Induced  by  a  promise  of  marriage. 
Becker  y.  Mason.  93  Mich.  886,  53  K.  W.  861 ; 
Lee  y.  Hefley.  21  Ind.  99. 

This  rule,  it  will  be  seen.  Is  the  exact  con- 
yerse  of.  and  consistent  with,  the  rule  that  In- 
fancy Is  a  good  defense  to  an  action  for  breach 
of  promise  of  marriage,  which.  In  treatment,  Is 
rather  a  tort  than  a  breach  of  contract  (Holt  y. 
Ward  Clarenclenz.  2  Strange,  987;  Hunt  y. 
Peake.  5  Cow.  475.  15  Am.  Dec.  475;  Wlllard 
y.  Stone,  7  Cow.  22,  17  Am.  Dec.  496;  McttIb 
y.  Grayes,  2  Ind.  354;  Hsmllton  y.  I/>maz,  26 
Barb.  615;  Warwick  y.  Cooper,  6  Sneed,  659; 
Cannon  y.  Alsbury,  1  A.  K.  Marsh.  76,  10  Am. 
Dec.  709;  McConkey  y.  Barnes,  42  111.  App. 
511 ;  Byans  y.  Terry,  1  Brey.  80 ;  Pool  y.  Pratt, 
1  D.  CThlp.  [Vt.l  252;  Smith  y.  Jamleson,  17 
Ont  Rep.  620 ;  Rnsh  y.  Wick,  31  Ohio  St.  521, 
27  Am.  Kep.  523;  Felbel  y.  Obersky,  13  Abb. 
Pr.  N.  S.  402.  note ;  Frost  y.  Vought,  87  Mich. 
65)  :  although  the  promise  was  the  means  of 
effecting  seduction.  Cohen  y.  Weinberg,  N.  Y. 
Dally  Reg.  April  11,  1884;  Lelchtwelsa  v. 
Treskow,  21  Hun,  487. 

But  In  Kyans  y.  Terry  (1802)  1  Brey.  80, 
the  action  being  In  assumpsit,  the  court  added 
that  "they  were  of  opinion  that  the  plaintiff 
might  maintain  an  action  In  another  form, 
founded  on  the  deceit  practised  on  her  by  the 
defendant." 

Stromberg  v.  Rubensteln  (1897)  19  Misc. 
647,  44  N.  Y.  Supp.  405,  decides  that  Infancy 
Is  a  good  defense  to  an  action  of  replevin  for 
an  engagement  ring,  after  the  engagement  to 
marry  bad  been  broken  by  the  defendant. 

In  Oliver  y.  McClellan,  21  Ala.  675,  McCIel- 
lan  had  lent  his  horse  to  Hall,  who  exchanged 
It  for  another  with  Oliver,  an  infant,  saying 
that  the  exchange  was  subject  to  the  ratifica- 
tion of  McClelian.  Upon  Oliver  refusing  to  de- 
liver the  horse,  McClellan  brought  detinue,  and 
infancy  was  held  to  be  no  defense;  the  court 
saying  that  *'an  Infant  may  be  sued  for  his 
torts,  and  this,  Irrespective  of  the  form  of  ac- 
tion which  the  law  prescribes  for  the  redress 
of  the  wrong  done." 

Where  an  Infant  married  woman  was  sued 
for  personal  injuries  to  the  plaintiff  resulting 
from  the  negligence  of  her  husband,  who  was 
acting  as  her  agent  in  cutting  timber  on  her 
land,  it  was  held  that  she  was  not  liable,  since 
she  was  legally  Incompetent  to  enter  into  a 
binding  contract  of  agency  with  another  so  as 
to  make  her  liable  for  his  torts.  Burns  v. 
Smith  (1902;  Ind.  App.)  64  N.  E.  94. 

But  it  seems  that  in  North  Carolina  an  in- 
fant Is  liable  for  the  torts  committed  by  his 
agent  in  the  necessary  business  of  his  agency, 
under  the  maxim,  Qui  facit  per  alium  faoit  per 
ae.  Smith  v.  Kron  (1887)  96  N.  C.  392,  2  8. 
B.  533.  (Compare  Sikes  v.  Johnson,  16  Mass. 
389;  Robblns  v.  Mount,  38  How.  Pr.  34;  and 
McCabc  V.  O'Connor,  4  App.  Div.  364,  38  N.  Y. 
Supp.  572, — Sttfifo^  I.) 

An  infant  who  rescinds,  before  his  majority, 
the  sale  of  his  goods,  and  regains  possession  of 
them.  Is  not  liable  in  trespass  therefor.  Ship- 
man  y.  Horton,  17  Conn.  484. 

y.  Estoppel  of  aH  infant  by  his  fraud. 

Under  the  head  of  estoppel  this  note  covers 
only  cases  where  It  was  sought  to  be  main- 
tained that  an  infant  was  estopped  by  his  tor- 
tious acts,  amounting  to  deceit,  at  the  time  of 
the  execution  of  a  contract;  and  It  does  not 
cover  cases  of  mere  acquiescence  in  the  con- 
57  L.  R.  A. 


tract,  nor  admissions,  nor  cases  of  frand  <Hr  ad- 
missions by  others  than  the  infant  (as  by 
guardians)  for  his  benefit. 

a.  "When  estoppel  to  plead  infancy  in  an  aetion 
on  eontraet. 

The  authorities  are  divided,  and  no  general 
American  rule  can  be  stated.  But  while  there 
are  some  cases  In  which  It  Is  said  that  an  In- 
fant cannot  be  bound  by  anything  that  he  may 
do  before  his  majority,  either  by  way  of  con- 
tract or  estoppel  (Sims  v.  Bverhardt,  102  U. 
S.  300,  26  L.  ed.  87;  Wieland  v.  Koblck,  110 
III.  16,  51  Am.  Rep.  676;  Corey  v.  Barton,  32 
Mich.  32 ;  Lackman  v.  Wood.  25  Cal.  147 ;  Al- 
vey  V.  Reed,  115  Ind.  149.  17  N.  B.  265 ;  Car- 
penter v.  Orpenter,  45  Ind.  142  [although,  as 
the  last  case  says,  the  Infant's  false  represen- 
tation may  furnish  ground  of  an  action  against 
him  for  the  tort])  ;  and  while  the  weight  <rf au- 
thority In  this  country  seems  to  be  to  the  effect 
that  an  Infant  Is  not  estopped  by  his  false  rep- 
resentations from  using  his  Infancy  as  a  shield 
against  the  contracts  induced  by  his  fraud, — 
yet  the  authorities  to  the  contrary  are  respect- 
able In  number. 

The  decisions  In  the  older  state*  are  gener- 
ally of  the  first  kind. 

So,  In  New  York,  Conroe  y.  Blrdsall  (1799) 
1  Johns.  Cas.  127,  1  Am.  Dec.  105,  Is  the  ear- 
liest authority.  The  defendant,  upon  being 
asked  by  the  plaintiff's  sgent,  at  the  time  of 
the  execution  of  the  bond  on  which  the  action 
was  brought, .  whether  he  was  of  age,  replied 
that  he  was.  The  plaintiff  contended  that  the 
infant  ought  not  to  be  allowed  to  set  up  his 
own  fraud,  but  It  was  held  that  Infancy  was 
a  defense.  The  court  '•said :  "No  decision  can 
be  found  which  carries  the  doctrine  of  fraud, 
or  its  effects  In  relation  to  Infants  at  common 
law,  to  this  extent  .  .  .  The  cases  cited 
were  In  equity." 

And  Brown  v.  McCune  (1851)  5  Sandf.  224 
(siipro,  II.  a),  also  an  action  on  contract,  went 
upon  the  ground  that  estoppel  would  simply 
have  the  effect  of  rendering  the  Infant's  con- 
tracts valid.  The  court  said:  "We  are  not 
aware  that  any  case  has  gone  the  length  of 
holding  a  party  estopped  by  anything  he  has 
said  or  done  while  he  was  under  age.  .  .  . 
If  he  were  thereby  estopped  from  denying  his 
majority,  the  contract  would,  of  course,  be  ad- 
judged valid  and  obligatory  upon  him.  A  con- 
trary doctrine  would  overturn  the  whole  law 
relative  to  the  contracts  of  Infants."  Ackley 
v.  Dygert,  83  Barb.  176,  193,  eemhle,  is  In  ac- 
cord. 

And  It  was  reasserted  in  Studwell  y.  Shap- 
ter,  54  N.  Y.  249  {eupra,  II.  a),  that  fraudu- 
lent representation  would  not  give  validity  to 
a  contract  otherwise  Invalid. 

But  In  New  York  Building  Loan  Bkg.  Co.  v. 
Fisher  (1897)  23  App.  Dlv.  363,  48  N.  Y.  Supp. 
152,  a  case  in  equity  (mortgage  foreclosure), 
the  usual  equitable  rule  In  such  cases  was  dis- 
regarded, and  again  Infancy  was  held  to  be  a 
good  defense. 

Carolina  Interstate  Bldg.  ft  L.  Asso.  y.  Black, 
119  N.  C.  323.  25  S.  B.  975,  a  case  of  an  Infant 
married  woman,  Is  exactly  In  accord.  (Com- 
pare Pemberton  Bldg.  ft  L.  Asso.  v.  Adams,  53 
N.  J.  Bq.  258,  81  AU.  280,  and  the  English 
cases,  infra,  V.  b.) 

In  New  Hampshire  (Burley  v.  Russell,  10 
N.  H.  184,  34  Am.  Dec.  146)  It  Is  the  law  that 
an  Infant  Is  not  estopped,  by  his  fraud  as  to 
his  age,  from  setting  up  his  infancy,  In  assump* 
sit,  to  avoid  his  contract. 

And  in  Vermont  thu  rule  is  the  same.  In 
Whitcomb  V.  Joslyn,  51  Vt.  79,  31  Am.  Rep. 
678,  where  an  Infant,  by  means  of  represent- 
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iDff  bimself  €f  ft  bought  a  wagon,  paying, 
part,  the  seller  retaining  a  lien  for  the  rest, 
and  on  default  the  wagon  wae  sold  by  the 
▼endor,  it  was  held  that  the  infant  was  not  es- 
topped to  ayoid  his  contract  and  sue  for  the 
money  paid.  The  court  said :  **The  false  rep- 
resentations ...  do  not  make  the  con- 
tract any  more  binding  than  it  otherwise  would 
be."  Carpenter  ▼.  Carpenter,  45  Ind.  142,  is 
an  almoKl   i4Antlcal  case. 

And  in  an  action  to  establish  a  lien  on  a 
building  for  materials  it  was  held  that  an  in- 
fant cannot  make  himself  liable  on  bis  con- 
tracts by  simply  holding  himself  out  as  an 
adult.     Price  y.  Jennings,  62  Ind.  111. 

The  Pennsylyania  rule  seems  to  be  the  same. 
Keen  ▼.  Coleman,  89  Pa.  299.  80  Am.  Dec.  524, 
was  an  sction  on  a  bond  executed  by  a  married 
woman  representing  herself  as  a  widow.  The 
court  said :  **As  in  the  case  of  Infancy,  it  is 
not  a  case  of  prWIlege,  but  of  legal  incapacity 
to  contract,  that  stands  In  the  way  of  the  plain- 
tiff's recovery  on  this  bond.  The  wrong  done 
cannot  make  the  contract  good  by  way  of  es- 
toppel. ...  If  a  legal  Incapacity  can  be 
removed  by  a  fraudulent  representation  of  ca- 
pacity, then  the  legal  capacity  would  have 
only  a  moral  boud  or  force,  which  is  absurd." 

This  was  followed  by  Ledger  Loan  ft  Bldg. 
Asso.  y.  Cook,  6  W.  N.  C.  428,  an  action  on  a 
mortgage.  It  appeared  that  one  of  the  mort- 
gagors was  a  married  infant,  although  she  had 
made  affidavit  at  the  time  of  the  execution  of 
the  mortgage  that  she  was  of  full  age,  and  the 
court  held  that  Judgment  must  be  in  her  favor. 
And  Neff  v.  Landis  (1885)  110  Pa.  204,  1  Atl. 
177,  supra,  II.  a,  is  by  implication  to  the  same 
effect 

And  In  Massachusetts,  In  Merriam  v.  Cun- 
ningham, 11  Cnsh.  40,  an  action  on  contract 
for  the  keep  of  horses  of  the  infant  defendant, 
who  represented  himself  to  be  of  full  age,  Blg- 
elow,  J.,  said:  "The  fraud  of  the  defendant, 
if  ever  so  clearly  shown,  does  not  restore  valid- 
ity to  his  promise,  or,  in  any  way,  enhance  its 
obligation." 

But  in  Baker  v.  Stone  (1884)  186  Mass. 
405,  where  an  Infant  borrowed  money  on  a 
mortgage  without  disclosing  her  minority,  from 
one  who,  she  knew,  believed  her  to  be  of  age, 
the  court,  while  holding  that  she  was  not  es- 
topped from  avoiding  the  mortgage,  expressly 
said  that  the  facts  did  not  present  the  question 
as  to  estoppel  of  an  infant  who  has  Induced  one 
to  accept  a  deed  by  fraudulent  misrepresenta- 
tions that  he  was  of  age. 

Burdett  v.  Williams,  30  Fed.  697,  decides 
that  an  infant's  fraud  as  to  his  age,  on  sign- 
ing shipping  articles,  does  not  estop  him  from 
rescinding  his  contract  and  suing  on  quantum 
meruit. 

In  Minnesota  the  rule  Is  the  same.  Conrad 
V.  Lane,  26  Minn.  389,  87  Am.  Rep.  412,  4  N. 
W.  695,  was  an  action  for  goods  sold  to  an  In- 
fant on  credit.  He  was  not  estopped  from 
pleading  his  Infancy  by  his  fraud  as  to  his  age. 

In  accord  are  Folds  v.  Allaidt,  35  Minn.  488, 
29  N.  W.  201.  and  Alt  v.  Graff,  65  Minn.  191, 
68  N.  W.  9,  mortgage  foreclosure  cases. 

But  the  rule  seems  to  be  contra  In  New  Jer- 
sey (as  to  mortgage  foreclosure),  Texas,  and 
Victoria,  Australia. 

In  Pemberton  Bldg.  &  L.  Asso.  v.  Adams,  58 
N.  J.  Eq.  258,  31  Atl.  280,  an  action  on  a  mort- 
gage, the  defendant  having  secured  the  loan  by 
fraud  as  to  his  age,  the  court  said :  "The  law 
will  not,  under  such  circumstances,  allow  a 
fraud-doer  to  protect  himself  under  the  plea 
of  infancy."  This  was  on  the  authority  of 
Hayes  v.  Parker,  41  N.  J.  Bq.  680,  7  Atl.  611. 
infra,  V.  b. 

In  Harselm  v.  Cohen  (Tez.  Civ.  App.)  25  S. 
67  L.  R.  A. 
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W.  977,  the  father  of  an  Infant  carried  on  a 
business  of  his  own  under  the  name  of  his 
daughter,  the  defendant,  who  was  aware  of  the 
fraud.  The  daughter,  sued  on  an  account, 
pleaded  infancy,  and  it  was  held  that  it  was 
the  law  in  Texas  that  a  minor  could  be  held  to 
contracts  secured  by  his  fraudulent  represen- 
tations; and  an  earlier  case,  apparently  sup- 
porting this  decision,  is  Carpenter  v.  Pridgen, 
40  Tex.  32.  Of  the  same  general  class  is  Camp- 
bell V.  Rldgely,  13  Vict.  L.  Rep.  701,  supra/ II. 

a,  with  regard  to  the  question  of  estoppel. 
In  Cobbey  v.  Buchahan,  48  Neb.  391,  67  N. 

W.  176,  it  is  held  that,  in  order  that  an  infant 
may  be  estopped  from  setting  up  infancy  to 
an  action  on  a  contract  (for  legal  services  In 
this  case),  by  his  representing  that  he  was  of 
age,  the  representation  must  have  been  fraudu- 
lently made,  and  believed,  relied  upon,  and 
acted  upon  by  the  other  party. 

In  England  an  attempt  to  apply  the  doctrine 
of  estoppel  to  evade  the  rule  that  an  infant 
is  not  rcRponslble  for  his  fraud  In  Inducing  a 
contract  was  unsuccessfully  made  In  Miller  v. 
Blankley  (1878)  88  L.  T.  N.  S.  527,  9upra, 
II.  a. 

But  In  an  earlier  case,  in  bankruptcy, — Em 
parte  Unity  Joint  Stock  Mut.  Bkg.  Asso. 
(1858)  3  DeO.  ft  J.  63,  27  L.  J.  Bankr.  N.  8. 
83,  4  Jur.  N.  S.  1257, — it  was  decided  that  an 
infant  who  had  obtained  a  loan  by  fraudulently 
representing  himself  to  be  of  age  made  himself 
liable  in  equity  for  the  amount ;  the  equitable 
rule  applying  In  bankruptcy  proceedings. 

Where,  however,  an  Infant  represented 
that  he  was  of  age,  to  the  agent  of  the  other 
party  to  a  marriage  settlement  who  was  her^ 
self  present  and  knew  his  real  age,  the  contract 
was  not  binding  upon  him  In  equity  when  he 
became  of  age.  Nelson  v.  Stocker  (1859)  4 
DeO.  &  J.  458,  28  L.  J.  Ch.  N.  8.  760,  5  Jur. 
N.  8.  751. 

(For  the  English  rule  in  equity,  generally, 
see  infra,  V.  b.) 

b.  When  estopped  to  reassert  title,  or  to  de- 
m^ki^d  a  second  payment. 

In  England,  owing  partly,  no  doubt,  to  the 
effects  of  the  hard  rule  of  Johnson  v.  Pye,  Sid. 
pt.  1,  p.  258,  1  I^v.  169,  1  Keble,  905  (supra, 
II.  a),  courts  of  equity  have  gone  much  further 
than  in  this  country  to  prevent  an  Infant  of 
years  of  discretion  from  taking  advantage  of 
his  own  fraud  to  the  damage  of  Innocent  per- 
sons, although  In  courts  of  law  he  Is  always 
protected  from  estoppel  by  his  fraudulent  rep- 
resentations, contrary  to  the  rule  in  many 
American  jurisdictions. 

This  tendency  is  first  shown  in  Clare  v.  Bed- 
ford, 13  VIn.  Abr.  536.  An  Infant  clerk  of  an 
attorney,  on  whose  land  he  held  a  mortgage, 
engrossed  a  mortgage  deed  of  the  same  land 
to  a  third  person,  and  the  claim  of  the  second 
mortgagee  was  preferred  to  that  of  the  Infant. 

And  Hanning  v.  Ferrers  (1712)  1  Eq.  Cas. 
Abr.  356,  Is  a  stronger  case.  An  Infant  re- 
mainderman, although  not  privy  to  the  making 
by  the  life  tenant  of  a  long  lease  to  one  who 
believed  the  lessor  to  have  the  fee,  where  be 
allowed  the  lessee  to  spend  much  money  on 
the  land,  was  not  allowed  to  profit  by  his  fraud. 

But  Savage  v.  Foster  (1723)  9  Mod.  35,  a 
similar  case  on  the  facts,  except  that  the  fraud 
was  committed  by  a  married  woman,  settled 
the  equitable  rule,  the  court  saying  that  it  was 
an  apparent  fraud  not  to  give  notice  of  title  to 
the  Intended  purchaser,  and  in  such  case  in- 
fancy or  coverture  would  be  no  excuses 

Zouch  V.  Parsons,  3  Burr.  1794.  1  W.  Bl. 
575,  deciding  that  an  Infant  mortgagee  cannot 
avoid  his  reconveyance  made  upon  payment  be- 
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cause  he  U  compellable  by  l&w  to  make  It,  is 
an  important  case  on  account  of  Lord  Mans- 
field's much-quoted  maxim:  "The  prlTllege  of 
infants  is  a  shield,  and  not  a  sword.  It  shall 
protect  them  from  fraud  and  oppression,  but 
shall  not  be  turned  into  an  offenalye  weapon 
to  assist  fraud  and  oppression." 

So»  in  Beckett  ▼.  Cordley,  1  Bro.  Ch.  852, 
858,  where  an  Infant  executed  a  discharse  of 
her  interest,  and  later  reclaimed  It,  but  no 
fraud  on  her  part  was  made  out.  It  was  said: 
"If  there  was  a  fraud  of  which  the  Infant  was 
conusant,  she  would  be  bound  as  much  as  an 
adult." 

And  in  Cory  ▼.  Oertcken,  2  Madd.  40,  where 
an  infant  persuaded  his  trustee  to  make  a  pay- 
ment to  him,  the  concealment  of  his  Infancy 
was  held  to  be  a  fraud,  and  precluded  him 
from  calling  for  a  repayment. 

Oyerton  v.  Banister,  3  Hare,  503,  9  Jur.  906, 
was  on  similar  facts,  and  it  was  held  that  pay- 
ment by  the  trustee  operated  as  a  discharge  for 
the  amount,  although  the  general  release  by 
the  infant  was  no  bar. 

And  in  Wright  ▼.  Snowe  (1848)  2  DeG.  ft  8. 
821,  it  was  even  held  that  an  Infant  represent- 
ing that  he  is  of  age,  who  executes  a  release, 
on  which  the  other  party  acts,  cannot  Impeach 
fts  validity,  whether  the  other  knows  his  real 
age  or  not. 

And  in  Inman  v.  Inman  (1873)  L.  R.  15  Eq. 
260,  21  Week.  Bep.  488,  where  an  Infant,  with 
the  sworn  statement  that  he  was  of  age,  exe- 
cuted a  charge  on  a  fund,  and  upon  reaching 
his  majority  executed  a  mortgage  upon  the 
same  fund  to  one  without  notice  of  the  former 
charge,  it  was  held,  upon  an  application  by  the 
later  encumbrancer  for  funds  of  the  Infant  in 
the  hands  of  the  court,  that  the  second  charge 
was  a  valid  disaffirmance  of  the  first,  and,  the 
infant  not  himself  seeking  to  take  advantage 
of  his  fraud,  it  would  not  avail  the  first  lender 
against  the  second. 

The  American  cases  are  confilctlng,  but  the 
great  weight  of  authority  is  in  ac^rd  with  the 
English  cases. 

The  opinion  In  Hayes  r.  Parker  (1886)  41 
N.  J.  Eq.  630,  7  Atl.  511,  states  the  general 
rule  very  clearly.  Here  an  Infant,  by  repre- 
senting himself  of  age,  secured  a  settlement 
with  his  guardian,  and  executed  a  discbarge, 
but  was  not  permitted  to  compel  his  guardian 
to  account.  The  court  says:  "At  law,  .  .  . 
he  [an  Infant]  is  incapable  of  fraudulent  acts 
which  will  estop  him  from  interposing  the 
shield  of  infancy.  ...  In  equity,  how- 
ever, this  rigid  rule  has  Its  exceptions.  Equity 
will  regard  the  circumstances  surrounding  the 
transaction, — the  appearance  of  the  minor,  his 
Intelligence,  the  character  of  bis  representa- 
tions, the  advantage  be  has  gained  by  the 
fraudulent  representations,  and  the  disadvan- 
tage to  which  the  person  deceived  has  been  put 
by  him, — In  determining  whether  he  should  be 
permitted  to  invoke  successfully  the  plea  of  in- 
fancy." 

New  York  Is  In  accord  with  this  rule. 
Spencer  v.  Carr  (1871)  45  N.  T.  406,  6  Am. 
Rep.  112,  while  not  actually  an  authority  to 
this  effect,  was  expressly  followed,  as  to  the 
Implication  contained  in  it.  In  Blakeslee  v. 
Sincepaogh  (1803)  71  Hun,  412,  24  N.  Y.  Supp. 
947.  The  former  held  that  an  infant  who 
signed  her  mother's  name,  at  her  request,  to  a 
deed  of  the  daughter's  land,  was  not  estopped, 
in  Che  absence  of  proof  of  Intentional  fraud  on 
the  Infant's  part,  from  asserting  her  title.  In 
Blakeslee  v.  Slncepaugh  the  infant  stated  to 
the  purchaser  of  land  of  which  he  was  actually 
the  owner  that  he  had  no  title,  and  it  was  held 
that  he  was  estopped  to  sue  in  ejectment,  be- 
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ing  "an  infant  of  sufilclent  age  to  appreciate 
his  rights  and  duties.*' 

Johnson  v.  Clark.  23  Misc.  846,  51  N.  T. 
Supp.  238,  where  an  infant,  representing  him- 
self of  age,  gave  jewelry  for  poker  chips,  and 
was  held  not  estopped  to  reclaim  It,  went  on 
the  ground  of  the  special  rule  as  to  gamblins 
contracts. 

An  Infant  who  conveys  land,  falsely  repre- 
senting himself  of  age,  cannot  have  his  deed 
set  aside  on  the  ground  of  infancy  (Schmit- 
heimer  v.  Elseman  [1870]  7  Bush,  298  [see  how- 
ever, Wilson  V.  Wilson,  20  Ky.  L.  Bep.  1971.  50 
S.  W.  260,  infra] ;  Ryan  v.  Growney  [1894] 
125  Mo.  474,  28  8.  W.  189,  755 ;  WUlIamson  ▼. 
Jones  [1897]  48  W.  Va.  562,  88  L.  R.  A.  694^ 
27  S.  E.  410;  and  Kllgore  v.  Jordan  [1856]  17 
Tex.  841,  temble)  ;  but  in  Vogelsang  v.  Nnll, 
67  Tex.  465,  8  8.  W.  451,  an  Infant  who  was 
asked,  under  the  same  facts  as  In  the  last  case, 
as  to  her  age,  and  did  not  answer,  another  an- 
swering for  her,  was  not  estopped. 

A  case  similar  to  the  last  in  facta,  but  with  a 
contrary  result.  Is  Adams  v.  FIte,  3  Baxt.  70. 
An  infant  sold  his  land,  concealing  his  minoi^ 
Ity,  but  without  active  misrepresentation,  and 
the  grantee  had  good  reason  to  believe  that  he 
was  of  age.  The  court  held  the  infant  estopped 
on  these  facts,  combined  with  the  acquiescence 
of  the  grantor  for  twenty  years  after  attaining 
his  majority. 

In  Ferguson  r.  Bobo,  54  Miss.  121,  an  Infant,, 
with  knowledge  of  her  rights,  conveyed  land 
to  her  father  to  enable  him  to  borrow,  and  the 
father  later  conveyed  to  the  mortgagee.  She 
was  estopped  to  set  up  her  legal  title.  But  in 
Brantley  v.  Wolf  (1882)  60  Miss.  420,  an  In- 
fant who  had  sold  land  without  mentioning  his 
age  was  not  estopped. 

And  mere  receipt  of  the  consideration,  and 
apparent  acquiescence  by  the  infant  in  the  un- 
authorised sale  of  land  by  a  trustee,  will  not 
estop  him.     Wills  v.  Brooks,  45  Miss.  542. 

In  Goodman  v.  Winter,  64  Ala.  410,  437,  38 
Am.  Rep.  18,  where  an  Infant  remainderman 
was  held  estopped  from  repudiation  of  a  sale 
of  land  by  the  life  tenant,  the  Infant  having  re- 
ceived his  share  of  the  consideration,  it  la 
said  that  no  infant,  lunatic,  or  married  woman 
can  be  permitted  to  receive,  hold,  and  enjoy 
the  proceeds  of  a  sale  of  property,  whether  the 
sale  Is  by  an  order  of  a  court  irregular  and 
void,  or  by  the  wrongful  act  of  an  individual, 
without  being  estopped  from  a  repudiation  of 
the  sale. 

In  Montgomery  v.  Gordon,  51  Ala.  377,  380. 
a  case  not  involving  fraud  by  an  Infant,  It  Is 
said  that  an  infant  Is  incapable  of  being  af- 
fected by  an  estoppel  in  pais,  of  which  fraud 
Is  not  an  element ;  and  the  Infant  was  not  pre- 
cluded from  recovery. 

And  in  Gillespie  v.  Nabors,  59  Ala.  441,  31 
Am.  Rep.  20,  a  case  holding  that  an  infant  can- 
not be  estopped  by  bis  guardian's  unauthoriied 
act  In  selling  his  land,  it  was  said  that  infants, 
as  a  rule,  can  do  no  act  which  will  amount  to 
an  estoppel  in  pais. 

In  Ontario  It  has  been  held  (Bennetto  v. 
Holden,  21  Grant,  Ch.  [C.  C]  222)  that  where 
an  Infant  conveying  land  represented  herself  as 
of  age.  and  after  majority  conveyed  to  others 
who  bad  knowledge  of  the  earlier  grant,  she 
was  bound  by  her  mlsrepresentatious. 

In  South  Carolina  there  are  four  cases  un- 
der this  head,  in  each  of  which  ah  lnfant*a 
slaves  had  been  sold  by  his  father. 

Hall  V.  TImmons,  2  Rich.  Eq.  120,  was  a  bill 
In  equity  for  the  specific  delivery  of  a  slave. 
The  Infant  was  fifteen  years  old  at  the  time  of 
the  sale,  and  did  not  object  to  it.  The  case 
went  off  on  another  point,  but  the  court  said 
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that  If  the  bifant  knew  hUr  rlgbU  he  would 
be  estopped. 

la  Norrls  t»  Walt,  2  Rich.  L.  148,  44  Am. 
Dec.  283,  which  was  trover  for  a  slaye,  the  in- 
fant had  not  stated  his  title  at  the  time  of  the 
sale.  He  was  not  estopped  to  reclaim  his  prop- 
erty. 

And  in  Norris  y.  Vance,  8  Rich.  L.  164,  the 
infant,  with  his  father,  signed  the  bill  of  sale. 
saying  he  was  of  age.  In  trover  for  the  slave, 
it  was  held  that  he  was  not  precluded  by  his 
fraud. 

Bat  in  Barham  r.  Turbeyille,  1  Swan,  487, 
57  Am.  Dec.  782,  where  the  infants  said  that 
the  father's  title  was  good,  and  denied  their 
own,  the  court  held  them  estopped,  and  said: 
"In  cases  of  actual  fraud  the  principle  of  es- 
toppel should  apply  at  law  as  well  as  in  equity, 
to  protect  the  title  of  an  innocent  purchaser. 
.  .  .  This  rule  .  .  .  applies  to  infants 
as  well  as  to  adulta" 

Irwin  T.  Morell,  Dudley  (Oa.)  72,  is  a  simi- 
lar case,  where  the  infant  allowed  her  father 
to  mortgage  her  slave  without  objection.  In 
trover  brought  by  the  infant  upon  reaching 
her  majority,  the  court  said  that  infancy  was 
no  protection,  provided  the  minor  bad  arrived 
at  those  years  of  discretion  when  a  fraudulent 
intent  could  be  reasonably  Imputed  to  him. 
Strain  v.  Wright,  7  Ga.  668,  is  to  the  same 
effect. 

But  In  Dillard  v.  Dillard,  8  Humph.  41, 
where  a  girl  merely  did  not  object  to  the  sale 
of  her  slave,  she  was  allowed  to  recover  him, 
the  court  holding  that  her  rights  were  not  af- 
fected unless  she  did  some  act  by  which  bid- 
ders were  Induced  to  purchase. 

In  Louisiana,  it  seems,  an  infant  is  precluded 
as  much  as  an  adult  "It  is  an  error  to  sup- 
pose that  the  law  can  sanction  the  perpetra- 
tion of  frauds  by  minors ;  the  truth  and  reality 
of  bona  flde  transactions  are  as  binding  upon 
them  as  upon  majors."  Guldry  v.  Davis,  6  La. 
Ann.  90. 

But  in  several  states  It  Is  held  that  In  such 
circumstances  an  Infant  cannot  be'  estopped  to 
assert  title. 

In  Ohio  an  Infant  who  fraudulently  repre- 
sents himself  to  be  of  age  Is  not  estopped  to 
disaffirm  the  sale  of  his  land,  after  malorlty. 
Mills  v.  Rodgers,  8  West.  Law  Month.  262. 

In  Illinois  three  cases  (Davidson  v.  Toung, 
88  111.  145;  Kane  County  v.  Herrlngton,  50 
111.  232;  and  Dorlarque  v.  Cress,  71  111.  380) 
decided  that  simple  silence  or  consent  of  an 
infant  would  not  estop  him  to  set  up  his  title ; 
and  In  WIeland  v.  Koblck  (1884)  110  111.  16. 
51  Am.  Rep.  676,  it  was  decided  that  an  infant 
was  not  estopped  by  a  false  statement  in  her 
deed  that  she  was  of  age,  the  court  holding 
that  the  doctrine  of  estoppel  was  inapplicable 
to  Infants.  And  with  this,  Sims  v.  Everhardt, 
102  C.  S.  800,  26  L.  ed.  87,  and  Lackman  v. 
Wood,  25  Cal.  147,  are  in  accord. 

In  Watson  v.  Billings,  38  Ark.  278,  281,  42 
Am.  Rep.  1,  where  an  infant  married  woman 
executed  a  release  of  dower,  making  a  represen- 
tation to  the  officer  taking  the  acknowledgment 
that  she  was  of  age,  but  It  was  not  proved 
that  the  statement  was  known  to  the  releasee, 
upon  her  bringing  her  bill  in  equity  to  establish 
her  duwer,  the  .court  said.  In  upholding  the 
bill,  that  Infants  cannot  by  fraud  denude  them- 
selves of  the  protection  thrown  around  them 
by  the  policy  of  the  law. 

A  Pennsylvania  case,  Stoolfoos  v.  Jenkins, 
12  Serg.  A  R.  403,  decided  that  an  Infant  who 
executed  n  release  of  her  land  (without  repre- 
pentlng  herself  of  age)  is  not  estopped  to  dis- 
affirm on  attaining  her  majority.  But  the 
court  says  that  the  case  does  not  present  the 
question  ''whether  there  may  not  be  cases  of 
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such  gross  and  palpable  fraud,  committed  by 
an  Infant  arrived  at  an  age  of  discretion,  as 
would  render  it  proper  to  punish  him  by  the 
loss  of  his  land.*' 

And  in  Williams  v.  Baker,  71  Pa.  476,  an 
infant  was  held  not  estopped  to  reassert  In 
ejectment  title  to  land  sold  by  her,  by  the  fact 
that  the  certificate  of  acknowledgment  con- 
Uined  the  words  "the  said  [plaintiff]  being  of 
full  age,  and  by  me  duly  examined,  etc.** 

So  where  a  girl  of  seventeen  years  executed 
a  deed  containing  a  recital  to  the  effect  that 
the  grantor  was  of  full  age,  but  intended  no 
fraud,  she  was  not  estopped  to  disaffirm  the 
conveyance,  even  against  creditors  of  her 
grantee,  who  had  acquired  Hens.  Wilson  v. 
Wilson,  20  Ky.  L.  Rep.  1971,  50  S.  W.  260. 

Where  an  infant  married  woman  conveyed 
land  to  one  who  believed  her  to  be  of  full  age, 
and  who  later  Improved  the  land  with  the 
grantor's  knowledge,  she  was  held  not  to  be 
guilty  of  such  fraud  as  to  estop  her  from  set- 
ting up  title  to  the  land,  although  she  had  en- 
Joyed  the  consideration  received,  and  although 
the  grantee  had  conveyed  to  an  Innocent  pur- 
chaser In  the  meantime.  Buchanan  v.  Hub- 
bard, 06  Ind.  1. 

Bundle  v.  Spencer,  67  Mich.  189.  84  N.  W. 
548,  was  a  bill  to  stay  proceedings  In  eject- 
ment brought  by  one  who  had  sold  the  land  in 
question  when  under  age.  The  court  expressly 
avoided  putting  the  decision  on  the  ground  of 
estoppel,  and  decreed  a  stay,  on  the  equities 
of  the  case,  saying  that,  as  a  general  rule,  the 
doctrine  of  estoppel  should  not  be  predicated 
upon  the  acts  and  conduct  of  an  infant.  This 
was  plainly  to  evade  overruling  the  general 
rule  laid  down  by  Cooley,  J.,  In  Corey  v.  Bur- 
ton, 32  Mich.  32  (supra,  V.  a),  to  the  effect 
that  estoppel  does  not  apply  to  Infants. 

And  It  Is  said  in  Harmon  v.  Smith,  38  Fed. 
482,  that  the  doctrine  of  estoppel  does  not  ap- 
ply to  minors,  "unless  their  conduct  is  inten- 
tional and  fraudulent.*' 

c  When  compelled  in  equity  to  make  satiefaO' 
tion  for  hie  fraud. 

In  Bngland,  courts  of  equity  have  exercised 
their  powers  with  greater  freedom  than  in  this 
country  In  compelling  fraudulent  minors  to 
make  restitution. 

In  Watts  V.  Creswell,  2  Eq.  Cas.  Abr.  515, 
Lord  Cowper  said:  "If  an  infant  is  old  and 
cunning  enough  to  contrive  and  carry  on  a 
fraud,  ...  he  ought  to  make  satisfaction 
for  it."  Here  an  Infant  remainderman,  who 
conducted  negotiations  to  mortgage  the  land 
for  the  benefit  of  his  father,  the  life  tenant,  the 
latter  making  an  affidavit  of  title  In  fee  In 
himself,  was  compelled  to  account. 

And  in  Evroy  v.  Nicholas  (1733)  2  Bq.  Cas. 
Abr.  488,  an  infant,  who  approved  of  a  long 
lease  by  bis  guardian  and  witnessed  the  lease, 
was  compelled,  upon  avoiding  It  on  reaching 
his  majority,  to  make  a  new  lease,  or  refund 
the  consideration,  at  his  election. 

So,  in  Clarke  v.  Cobley  (1789)  2  Cox,  Ch. 
Cas.  173,  a  woman  made  notes,  and  later  mar- 
ried an  infant,  who  gave  a  bond  and  received 
the  notes  in  exchange.  In  an  action  on  the 
bond  the  defendant  pleaded  his  Infancy,  snd 
upon  the  plaintiff  filing  a  bill  In  equity  for  re- 
lief the  court  compelled  the  defendant  to  give 
up  the  notes  in  exchange  for  his  bond,  on  the 
principle  that  "an  infant  shall  not  take  advan- 
tage of  his  own  fraud." 

But  where  an  Infant,  without  representation 
as  to  his  age,  contracted  with  one  who  sup- 
posed him  to  be  of  age,  he  was  not  charged.  In 
equity,  on  his  contract.  Stikeman  v.  Dawson, 
1  De6.  ft  S.  00.  16  L.  J.  Ch.  N.  &  2^5,  11 
Jur.  214,  4  Railway  Cas.  586. 
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And  to  a  recent  case  where  an  Infant  Induced 
tbe  plaintiff  to  lease  him  a  houae,  by  represen- 
tationa  that  he  was  of  age,  he  waa  ordered  to 
give  up  poBsesslon,  and  the  lease  was  declared 
▼old;  but  tbe  Infant  waa  not  charged  for  use 
and  occupation.  Lemprlftre  ▼.  Lange,  L.  R. 
12  Ch.  675,  41  L.  T.  N.  8.  878,  27  Week.  Rep. 
879. 

There  are  two  American  cases  of  this  class. 
In  Geer  t.  Hovy  (1790)  1  Root,  179,  tbe  peti- 
tion alleged  that  the  defendant  pretended  that 
he  was  of  full  age,  and  tbe  plaintiff  exchanged 
horses  with  him,  and  the  defendant  ''cheated 
him,  and  be  Is  without  remedy  at  law."  But 
the  court  held :  '*A  minor  Is  no  more  liable  In 
equity,  than  law,  for  fraud  In  a  contract,  for, 
If  be  Is  Incapable  of  making,  he  Is  Incapable  of 
committing  a  fraud  In,  a  contract ;  besides,  this 
would  defeat  the  law  made  for  the  protection 
of  minors,  If,  although  they  would  not  be  lia- 
ble upon  their  contracts,  yet,  by  using  deceit  In 
them,  they  should  be  made  liable." 

In  Georgia,  howeyer,  where  an  infant  bought 
a  negro,  paying  part  and  for  the  balance  giv- 
ing a  note  which  he  later  disaffirmed,  the  seller 
brought  a  bill  In  equity,  and  the  court  decreed 
tbe  sale  of  the  negro,  to  reimburse  the  In- 
fant and  to  pay  the  balance  to  the  vendor :  on 
the  ground  that  tbe  remedy  of  the  vendor  at 
law  was  inadequate  and  difficult.  Strain  r. 
Wright  (1849)  7  Ga.  608. 

TI.  LUxbiHty  of  an  infant  at  tnutee  or  officer. 

In  8mally  v.  Smally  (1700)  1  Bq.  CJas.  Abr. 
6,  it  Is  said  (obiter)  :  "An  Infant  may  be  ex- 
ecutor, and  shall  be  charged  because  the  law 
enables  him.  So,  he  may  be  charged  in  trover, 
because  a  tort,  but  not  on  contract." 

So,  In  Loop  V.  Loop,  1  Vt.  177,  It  Is  said: 
"A  breach  of  this  trust  [of  executor]  can  never 
be  covered  by  Infancy ;"  and  the  court  decided 
that  the  Infant  executor  was  properly  held  to 
an  account  as  If  he  bad  been  an  adult. 

But  In  England  tbe  rule  seema  now  to  be 
different:  and  an  infant  executor  who  never 
proved  the  will,  but  received  assets  of  the  es- 
tate and  paid  them  over  to  his  mother,  who 
was  entitled  to  the  use  of  the  property  for 
life,  waa,  on  account  of  his  Infancy,  held  not 
to  be  under  any  liability  to  account  for  them. 
Stott  V.  Meanock.  31  L.  J.  Ch.  N.  S.  746,  10 
Week.   Rep.  605. 

This  decision  was  based  expressly  upon  Hind- 
marsh  V.  Southgate.  3  Russ.  Ch.  324.  This 
was  a  case  of  an  administrator,  but  tbe  princi- 
ple was  said,  In  Stott  v.  Meanock,  to  be  the 


And  Russeirs  Case  (1478)  6  Coke,  27a,  Is 
(obiter)  to  the  same  effect,  the  court  saying 
that  a  release  by  an  Infant  executor  would  not 
bar  him,  because  if  It  should  be  a  bar  It  would 
be  a  devastavit. 

And  an  infant  administrator  was  said.  In 
Whltmore  v.  Weld,  1  Vern.  826,  2  Ch.  R«p.  883, 
8  Ch.  (Tas.  167,  to  be  unable  to  commit  a  tfe- 
vastavit. 

.  In  Carow  r.  Mowatt,  2  Edw.  Ch.  67,  it  was 
held  that  where  an  infant  was,  by  Inadver- 
tence, appointed  administrator,  he  could  not 
be  made  to  account  for  his  receipts  during  In- 
fancy. 

Saum  V.  Coffelt,  79  Va.  610,  Is  In  accord  on 
this  point ;  and  so  Is  Toung  v.  Purvis,  11  Ont. 
Rep.  597. 

But,  It  seems,  an  Infant  constable  levying 
on  property  Is  liable  In  trespass.  Green  v. 
Burke,  23  Wend.  490,  at  p.  604. 

McConnell  v.  Kennedy,  29  S.  C.  180,  7  S. 
B.  76.  however,  holds  that  an  Infant  specially 
deputized  to  execute  a  warrant  can  make  a 
lawful  arrest,  although  Ineligible  to  the  office 
of  constable. 
57  L.  R.  A. 
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An  Infant  la  liable  for  hla  torta  which  are 
not  connected  with,  and  do  not  arise  out  of, 
his  contracts.  This  liability  la  the  rale  with- 
out regard  to  the  age  of  the  Infant,  and  with- 
out regard  to  whether  he  acted  at  the  command 
of  another,  except  in  case  of  actnal  dureaa :  bat 
an  Infant  who  baa  not  reached  years  of  dis- 
cretion Is  not  liable  to  exemplary  or  punitive 
damagea.  (Supra,  I.) 

Aa  to  torta  committed  by  an  Infant  for  the 
purpose  of  Inducing  another  person  to  contract 
with  him,  there  la  conflict.  In  England  he  is 
not  responsible  for  his  misrepresentations  as 
to  things  (his  age,  for  inatance).  other  than 
the  subject-matter  of  the  contract  Itself,  by 
which  misrepresentations  he  Induced  a  con- 
tract, because  It  is  said  that  (a)  to  make 
him  liable  for  hla  deceit  would  be  to  enforce 
the  contract,  for  which  he  Is  not  liable  by  the 
policy  of  the  law :  and  that  (b)  the  deception 
practised  Is  part  of  the  contract  Itaelf. 

But  In  this  conntry  the  overwhelming  weight 
of  authority  la  contrary  to  the  EIngllsb  rule, 
caaea  In  only  two  statea  (Hassacbuaetta  and 
Maryland)  having  held  that  an  Infant  la  not 
liable  In  deceit  for  such  misrepresentations. 
And  It  Is  apparently  always  possible  to  replevy 
goods  delivered  on  credit  to  an  Infant  and  still 
In  hia  possession,  when  he  baa  obtained  the 
possession  by  deceit.  And  In  four  states  all 
uncertainty  aa  to  liability,  where  the  Infant 
falsely  represents  himself  to  be  of  age,  haa 
been  removed  by  atatnte.  (Supra,  II.  a.) 

But  where  the  lnfant*a  representatlona  are 
In  regard  to  the  subject-matter  of  the  con- 
tract, aa,  for  Instance,  warranty  of  goods  sold 
by  him,  they  constitute  part  of  the  contract,  for 
which  he  cannot  be  made  liable.  (Su$>ra,  II.  b.) 
.  In  regard  to  Injuries  done  by  an  Infant  to 
property  balled  to  him,  if  the  damagea  are  oc- 
casioned simply  through  his  Ignorance  or  neg- 
ligence, he  la  not  responsible.  (Supra,  III.  a, 
1.)  Bnt  where  the  wrong  la  deliberate  or  inten- 
tional, he  la  responsible  in  trover  or  treapaai^ 
even  if  the  wrongful  act  were  expreaaly  pro- 
vided against  in  the  contract  of  bailment.  But 
In  two  statea  (Pennsylvania  and  New  Jersey) 
he  is  held  not  responsible,  on  the  ground  that 
to  make  him  liable  wonld  Indirectly  enforce  the 
contract.     (Supra,  III.  a,  2.) 

And  he  la  always  liable  for  reftsal  to  de- 
liver gooda  In  his  poasesslon  as  bailee.  (Supra^ 
IIL  a,  8.) 

In  the  case  of  contracts  other  than  ball- 
menta,  the  rule  la  the  aame.  In  regard  to  neg- 
ligent, as  distinguished  from  wilful,  acts. 
(Supra,  III.  b,  1,  2.) 

And  in  cases  of  torta  more  remotely  con- 
nected with  contracta  an  infant  la  generally 
liable.     (Supra,  IV.) 

As  to  estoppel  of  an  Infant,  there  are  two 
classes  of  cases:  First,  where.  In  an  action 
upon  a  contract  Induced  by  hla  fraudulent  mla- 
repreaentatlons  that  he  waa  of  age,  he  sets 
up  his  Infancy  as  a  defense ;  and,  second,  where 
he  haa  given  a  deed  of  property,  or  executed  a 
releaae  for  money  due  him,  and  later  seeks  to 
recover  the  property,  or  compel  a  second  pay- 
ment, upon  the  pretense  that  he  haa  elected  to 
avoid  his  deed  or  contract  of  sale,  or  releaae, 
upon  reaching  his  majority.  As  to  the  first 
class  he  la  not  eatopped,  except  In  a  few  Juris- 
dictions, and  never  In  an  action  strictly  at 
law,  upon  the  contract.  This  Is  upon  the  ground 
that  estoppel  would  have  the  effect  simply  of 
validating  the  contract,  agalnat  the  policy  of 
the  law.     (Supra,  V.  a.) 

But  as  to  the  second  class,  he  Is  generally  es- 
topped  in   thia  conntry    (although    some    few 
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hold  that  the  doctrine  of  estoppel  doet 
not  apply  at  all  to  Infants),  and  always  in 
Sngland.     (Supra,  Y.  b.) 

In  Bnffland,  also,  soch  a  fraudulent  Infant 
ean  be  compelled  in  equity  to  account,  or  to 
make  specific  restitution,  where  he  has  obtained 
property  or  a  loan  by  fraud;  but  in  this  coun- 
try the  powers  of  courts  of  equity  have  not  been 


exercised  so  widely  In  this  direction.     {Supra, 
V.  c.) 

An  infant  trustee  cannot  be  made  to  ac- 
count for  assets  received  by  him  when  under 
a^e;  but  an  infant  who  occupies  an  office  for 
which  he  is  legally  ineligible  may  be  liable  In 
tort  for  his  ofllclal  acta.    (Supra,  VI.) 

L.  B.  B. 
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GUARANTY  TRUST  COMPANY  OP  NEW 
YORK,  Plff.  in.  Err., 

V. 

Frederick  GROTRIAN,  Jr.,  et  ol. 
(114  Fed.  483.) 

Btoser  paid  bjr  the  dra-vree  vpoa  m  draft 
drawn  against  ''indorsed  bills  of  lading*' 
which  are  in  fact  fictltlouSp  and  accepted 
**agalnst'*  such  bills  in  ignorance  of  the 
fraud,  may  be  recovered  back  from  the  payee. 

(February  4,  1902.) 

ERROR  to  the  Circuit  Court  of  the  United 
States    for    the    Southern    District    of 
New  York  to  review  a  judgment  in  favor  of 

Elaintiffs  in  an  action  brought  to  recover 
ack  money  alleged  to  have  been  paid  by 
mistake  upon  an  acceptance.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Wallace  and  Lacomhe,  CSr- 
enit  Judges,  and  Townaend,  District  Judge. 

Mr.  Edward  Perey  Hamlin,  with 
Messrs.  Daviea,  Stone,  A  Anerbaeli,  for 
plaintiff  in  error: 

Plaintiff  in  error  did  not  warrant  the  bill 
of  ladins  to  be  genuine,  and  in  the  absence 
of  any  knowledge  of  a  foi^eiy,  or  of  any 
representation  which  it  knew  to  be  false, 
cannot  be  held  liable  for  the  damage  result- 
ing therefrom  to  the  defendants  in  error. 

In  cases  of  ambiguity  the  language  of  the 
acceptance  must  be  construed 'most  strongly 
against  the  acceptors. 

4  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  225; 
Meyer  v.  Decroiw,  65  L.  T.  N.  S.  653 ;  Cotoan 
V.  Hallack,  9  Colo.  57Sl,  13  Pac.  700. 

The  practical  construction  of  the  contract 
hy  the  parties  themselves  may  be  resorted 
to  for  the  purpose  of  aiding  in  its  interpre- 
tation. 

New  York  v.  New  York  Refrigerating 
Consir.  Co.  8  Misc.  61,  28  N.  Y.  Supp.  614; 
Easton  v.  PickeragUl,  55  N.  Y.  310;  Parka 
V.  Jacob  Bold  Packing  Co.  6  Misc.  570,  27 
N.  Y.  Supp.  289. 

The  condition  of  the  acceptance  having 
been  discharged  by  the  delivery  of  the  bills 
of  ladinff,  there  is  no  mistake  and  no 
ground  of  recovery. 

It  is  the  duty  of  the  drawee,  and  not  of 


NoTB. — ^The  effect  of  the  acceptance  of  a  draft 
accompanied  by  bill  of  lading  as  creating  an 
obligation  for  the  performance  of  the  contract 
for  the  sale  of  the  goods  Included  in  the  bill 
of  lading  Is  considered  In  a  note  to  Finch  v. 
Gregg  (N.  0.)  49  L.  R.  A.  679. 
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the  indorsee,  to  pass  upon  the  genuinenen 
of  the  bills  of  lading. 

RoHnaon  v.  Reynolda,  2  Q.  B.  196; 
Thiedema/nn  v.  Qoldachmidt,  1  De  6.  F.  ^ 
J.  4;  Wooda  v.  Thiedemann,  1  Hurlst.  &  C. 
478;  Leather  v.  Bimpaon,  L.  R.  11  £q.  398; 
Ulster  Bank  v.  Synnott,  It.  Rep.  5  Eq.  595; 
Ooetz  V.  Bank  of  Kanaaa  City,  119  U.  S. 
551,  30  L.  ed.  515,  7  Sup.  Ct.  Rep.  318; 
Hofffnan  v.  National  City  Bank,  12  Wall. 
181,  20  L.  ed.  366;  Craig  v.  Sihhett,  15  Pa. 
238;  Young  v.  Lehman,  63  Ahi.  519. 

The  defendants  in  error  are  not  entitled 
to  recover  as  for  money  paid  under  a  mis- 
take. 

Hoffman  v.  National  City  Bank,  12  Wall. 
181,  20  L.  ed.  366. 

By  payment  before  maturity  and  before 
the  arrival  of  the  Buffalo,  the  defendants 
in  error  waived  any  possible  recourse  they 
might  have  had  against  the  plaintiff  in  er- 
ror on  the  theory  of  an  acceptance  condi- 
tional upon  the  existence  and  arrival  of  the 
flaxseed  in  port. 

Beinhauer  v.  Qleaaon,  16  N.  Y.  S.  R.  227; 
Mansfield  v.  Chealyn,  2  L.  J.  K.  B.  85; 
Rorahacher  v.  Lee,  16  Mich.  169;  Holbrook 
V.  Wilaon,  4  Bosw.  64;  Swamk  v.  Nichola, 
20  Ind.  198;  Evanaville,  I.  d  C.  8.  L.  R.  Co. 
V.  Dunn,  17  Ind.  603. 

Meaara.  Dill,  Bomeisler,  A  Baldwin, 
for 'defendants  in  error: 

Money  paid  under  a  mistake  of  fact  can 
be  recovered. 

United  Statea  r.  Barlow,  132  U.  S.  271, 
33  L.  ed.  346,  10  Sup.  Ct  Rep.  77;  Kelly 
V.  Solari,  9  Mees.  &  W.  54;  White  v.  Conti- 
nental Nat.  Bank,  64  N.  Y.  319,  21  Am. 
Rep.  012. 

Grotrian  &  Co.,  upon  presentation  of  the 
bill  of  exchange,  did  not  give  an  absolute 
acceptance,  but  they  did  give  a  conditional 
acceptance,  which  resulted  in  a  new  contract 
between  the  holder  and  the  acceptor. 

It  is  the  right  of  the  holder  of  a  bill  of 
exchange  to  insist  upon  an  absolute,  un-. 
conditional  acceptance,  and  he  may  decline 
a  conditional  one,  and  protest. 

Shackelford  v.  Hooker,  54  Miss.  716; 
Dan.  Neg.  Inst,  f  508;  Oreen  v.  Raymond 
Broa.  9  Neb.  298,  2  N.  W.  881;  Lamon  v. 
French,  26  Wis.  37;  CroweU  v.  Plant,  53 
Mo.  145. 

This  was  a  conditional  acceptance. 

Smith  V.  Vertue,  30  L.  J.  C.  P.  N.  S.  69. 

The  delivery  of  what  purported  to  be  a 
bill  of  lading  did  not  satisfy  a  condition 
which  demanded  the  deliveiy  of  a  bill  of 
lading.    A  forged  bill  of  lading  is  not  a  bill 
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of  lading,  any  more  than  counterfeit  money 
is  real  money,  or  a  forged  check  a  good 
eheck. 

Canard  v.  AtUmtie  Ina,  Co,  1  Pet.  445,  7 
L.  ed.  214. 

After  the  acceptance  hy  Grotrian  &  Ck). 
the  Guaranty  Trust  Company  could  only 
have  recovered  upon  the  draft  by  proving 
the  performance  of  the  condition. 

Shackelford  v.  Hooker,  54  Miss.  716; 
Read  v.  Wilkinaon,  2  Wash.  C.  C.  514,  Fed. 
Cas.  No.  11,611;  Taylor  v.  Newman,  77  Mo. 
257;  Cumminga  v.  Hummer,  61  111.  App. 
393;  Williams  v.  Qallyon,  107  Ala.  439,  18 
So.  162;  Newhall  v.  Clark,  3  Cush.  376,  50 
Am.  Dec.  741;  Tiedeman,  Com.  Paper,  H 
180;  First  Nat.  Bank  v.  Bensley,  9  Biss, 
378,  2  Fed.  614. 

The  fact  of  payment  did  not  alter  the 
rights  of  the  parties. 

National  Bank  of  Commerce  v.  National 
Mechanics*  Bkg,  Asso.  55  N.  T.  213,  14 
Am.  Rep.  232 ;  Marine  Nat.  Bank  v.  Nation- 
al City  Bank,  59  N.  Y.  75,  17  Am.  Rep.  305; 
Bank  of  Commerce  v.  Union  Bank,  3  N.  Y. 
234. 

Towiuieiidt  District  Judge,  delivered  the 
opinion  of  the  court: 

John  Glen,  of  New  York  city,  drew  a 
draft  upon  Grotrian  &  Co.,  plaintiffs,  in 
these  words: 

Frederick    B.    Grotrian    &    Company,    New 
York.  1911 

Exchange  for  £1,518.  8.  7  stg. 

11  Nov.,  1898. 

Sixty  days  after  sight  of  this  first  (sec- 
ond unpaid)  pay  to  my  order  in  liondon 
fifteen  hundr^  and  eighteen  pounds  8. 7 
sterling,  value  received,  and  charge  the 
same  to  account  of  8,417.50  busu.  flax  seed. 

John  Glen. 

To  F.  B.  Grotrian  A  Co.,  Hull. 
I 

To  this  draft  he  attached  forged  dupli- 
cate bills  of  lading  for  the  flaxseed  men- 
tioned in  the  draf^  and  on  the  same  day 
he  cashed  the  draft  with  defendant.  The 
defendant,  ten  days  later,  presented  to  the 
plaintiffs  for  acceptance  the  draft  accom- 
panied by  the  forged  bills  of  lading  and  an 
insurance  policy.  The  plaintiffs  accepted 
the  draft  in  these  words: 

Hull,  21st  Nov.,  1898. 

Accepted,  payable  at  Lloyd's  Bank,  Ltd., 
London,  against  indorsed  bills  of  lading  for 
8,417  bushels  of  flaxseed  per  Buffalo  S.  S.  at 
New  York  &  Certificate  of  Insurance  $8,- 
500.  Fred.  B.  Grotrian  &  Co. 

Due  22d  Jan.,  1899. 

There  was  no  representation  as  to  the 
genuineness  of  the  bill  of  lading.  At  the 
time  of  the  presentation  of  the  draft  for  ac- 
ceptance the  steamship  Buffalo  had  not  ar- 
rived at  Hull,  England,  but  was  in  transit. 
A  few  days  before  her  arrival  the  plaintiffs, 
in  order  to  procure  possession  of  the  goods 
immediately  upon  arrival,  took  up  the 
draft,  and  paid  to  the  defendant,  Glen's  as- 
67  L.  R.  A. 


si^ee,  $7,319.29.  Plaintiffs,  at  the  time  of 
said  acceptance  and  payment,  believed  the 
bills  of  lading  to  be  genuine,  and  that  the 
flaxseed  was  on  the  steamship.  There  was 
no  such  flaxseed  on  the  steamship,  and  im- 
mediately upon  discovering  the  fraud,  plain- 
tiffs notified  the  defendant,  and  have  since 
duly  tendered  to  defendant  the  draft,  bills 
of  ladinff,  and  insurance  policy,  and  have 
demanded  repayment  of  the  $7,319.29.  De- 
fendant insists  that  the  acceptance  of  the 
draft  bound  the  plaintiffs  absolutely  with- 
out regard  to  the  genuineness  of  the  bills 
of  lading,  and  that,  whether  or  not  defend- 
ant could  have  recovered  judgment  against 
plaintiffs  if  payment  of  the  draft  had  been 
refused,  the  monev  paid  by  them  cannot  be 
recovered  back,  it  is  not  disputed  that  the 
unconditional  acceptance  of  a  draft  accom- 
panied by  a  paper  purporting  to  be  a  bill 
of  lading,  but  fictitious,  binds  the  acceptor 
in  ordinary  cases,  as  between  him  and  the 
payee,  where  both  parties  are  ignorant  of 
the  fraud,  even  though  the  payee  has  cashed 
the  draft  for  the  drawer  before  presenting 
it  for  acceptance  to  the  drawee.  In  the  case 
at  bar,  however,  plaintiffs  rely  on  the  direc- 
tion in  the  draft  to  charge  the  amount  to 
account  of  the  fiaxseed,  and  the  acceptance 
"against  indorsed  bills  of  lading."  The  de- 
fendant insists  that  by  "bills  of  lading"  in 
the  acceptance  is  to  be  understood  the  pa- 
pers in  the  form  of  a  bill  of  lading  accom- 
panying the  draft,  and  that,  even  if  the 
plaintiffs  had  delayed  pavment  of  the  draft 
until  its  maturity,  whereby  the  fraud  would 
have  been  discovered  before  payment,  de- 
fendant could  nevertheless  have  sued  and 
recovered  judgment;  and  this  preliminary 
question  is  of  vital  importance.  No  case 
precisely  in  point  has  been  cited.  In  Smith 
V.  Vertue,  30  L.  J.  C.  P.  N.  8.  59,  it  was 
said  that  an  acceptance  substantially  like 
that  of  the  plaintiffs  was  conditional,  and 
that  the  bill  of  lading  must  be  delivered  to 
enable  payee  to  recover;  but  no  question  of 
p^uineness  was  involved,  and  the  statement 
is  obiter.  The  principal  eases  on  this  sub- 
ject in  the  Uhited  States  courts  are  Hoff- 
man V.  National  City  Bank,  12  Wall.  181, 
20  L.  ed.  366;  Ooetz  v.  Bank  of  Kansas 
City,  119  U.  S.  551,  30  L.  ed.  515,  7  Sup. 
Ct.  Rep.  318.  In  Hoffman  v.  National  City 
Bank,  bills  of  exchange  accompanied  by 
forged  bills  of  lading  were  discounted  by  a 
bank,  and  subsequently  accepted  by  the 
drawees.  The  drawers  of  the  bills  had  been 
accustomed  to  ship  flour  to  the  plaintiffs, 
who,  at  the  request  of  the  drawers,  and  on 
their  representations  that  the  flour  men- 
tioned in  the  bills  of  lading  had  been 
shipped  to  their  firm  for  sale,  promised  to 
accept  them,  and  did  accept  them  on  pre- 
sentation. The  acceptors  paid  the  bills, 
and,  on  learning  of  the  forgery  of  the  bills 
of  lading,  tendered  the  same,  with  the  bills 
of  exchange,  to  the  bank,  and,  repayment 
being  refused,  brought  suit.  The  court  re- 
fers to  the  argument  that  the  plaintiffs  ac- 
cepted the  bills  of  exchange  upon  the  faith 
and  security  of  the  bills  of  lading  attached 
to  the  same,  and  says:     "It  lb  not  perceived 
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that  the  concession,  if  made,  would  benefit 
the  plaintiffs,  as  the  bill  of  exchange  are 
in  the  usual  form,  and  contain  no  reference 
whatever  to  the  bills  of  lading;  and  it  is 
not  pretended  that  the  defendants  had  any 
knowledge  or  intimation  that  the  bills  of 
lading  were  not  ^nuine."  And  again: 
"Beyond  doubt  the  bills  of  lading  gave  some 
credit  to  the  bills  of  exchange  beyond  what 
was  credited  by  the  pecuniary  standing  of 
the  parties  to  the  same ;  but  it  is  clear  that 
they  are  not  a  part  of  those  instruments, 
nor  are  they  referred  to,  either  in  the  body 
of  the  bills  or  in  the  acceptance,  and  they 
cannot  be  regarded  in  any  more  favorable 
light  for  the  plaintiffs  than  as  collateral  se- 
curity accompanying  the  bills  of  exchai^." 

In  Goetz  v.  Bank  of  Kansas  OU^ — a  simi- 
lar case — ^the  court  cites  with  approval  the 
doctrine  in  Hoffman  v.  National  City  Bank 
that,  supposing  the  plaintiffs  accepted  the 
bills  of  exchange  upon  the  faith  and  secur- 
ity of  the  bills  of  lading  attached,  that  fact 
would  not  benefit  them,  as  the  bills  of  ex- 
change were  in  the  usual  form,  and  con- 
tained no  reference  whatever  to  the  bills  of 
lading.  In  most  of  the  cases  of  acceptance 
of  drafts  accompanied  by  forged  bills  of 
lading,  cited  by  defendant,  there  were  spe- 
cial circumstances  influencing  the  equities 
between  the  parties,  as  that  the  acceptor 
was  the  resular  correspondent  of  the  draw- 
er, and  had  been  accustomed  to  accept  such 
drafts  from  him,  or  had  authorized  the 
making  or  discounting  of  the  drafts,  and  in 
all  of  said  cases  the  acceptance  was  uncon- 
ditional. In  the  present  .case,  no  facts  are 
alleged  which  establish  an 'equity  in  favor 
of  the  payee  against  the  acceptor.  Defend- 
ant might  have  refused  to  receive  any  ac- 
ceptance other  than  an  absolute  one.  In 
fact,  Glen  had  given  it  a  written  assign- 
ment of  the  draft,  in  which  it  was  particu- 
larly stated  that  it  might  exercise  this  op- 
tion. The  request  to  pay  was  conditioned 
upon  the  delivery  of  the  flaxseed,  and  plain- 
tifl^s  acceptance  of  the  draft  was  condi- 
tioned upon  the  delivery  of  the  indorsed 
bills  of  lading  for  it.  The  payment  of  the 
draft  before  the  arrival  of  the  steamer  does 
not  justify  a  construction  of  the  entirely 
intelligible  words  "indorsed  bills  of  lading" 
as  importing  "documents  purporting  to  be 
indorsed  bills  of  lading,"  or  as  importing 
documents  in  the  form  of  bills  of  lading  at- 
tached to  this  draft. 

It  is  contended  that  the  equities  are 
equal,  and  therefore  that  the  part^  having 
the  money  should  retain  it*  This  would 
have  been  the  case  if  the  acceptance  had 
been  unconditional.  Defendant  flrst  paid 
the  money  and  received  the  for^d  docu- 
ments. But,  under  their  conditional  ac- 
ceptance, plaintiff  had  a  right  to  genuine 
documents  and  to  rely  on  Uie  genuineness 
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of  those  delivered  upon  the  discharge  of 
their  obligation.  The  precedents  cit^  by 
defendant  of  waiver  of  condition  by  pay- 
ment without  performance  of  the  condition 
are  cases  where  the  party  paying  knew  at 
the  time  of  payment  that  the  condition  had 
not  been  performed.  Here  both  parties 
supposed  that  it  was  performed,  and  no 
such  waiver  can  be  inferred.  There  was  no 
relinquishment  of  any  right,  for  the  parties 
were  ijgnorant  of  the  facts.  ^  waiver  is  an 
intentional  relinquishment  of  a  known 
right  Transfer  of  valid  bills  of  lading 
would  have  been  equivalent  to  delivery  of 
the  flaxseed. 

Finally,  defendant  contends  that  this  is 
a  case  where  a  pledgeor  hitui  given  an  order 
to  a  third  party  to  receive  the  security  up- 
on pa3nncnt  of  the  debt,  and  that  the  party 
paying  cannot  recover  back  the  money  from 
the  pledgee  on  the  around  that  the  security 
was  found  to  be  valueless;  and  cites  Ketch- 
urn  V.  Stevens,  19  N.  Y.  499;  Baker  v.  Ar- 
not,  67  N.  Y.  448;  and  Aiken  v.  Short,  37 
Eng.  L.  ft  Eq.  692.  In  each  of  these  cases 
the  court  held  that  under  the  particular 
circumstances  the  plaintiff  paid  the  debt  as 
the  agent  of  the  original  debtor,  and  that 
the  transaction  was,  in  effect,  a  redelivery 
of  the  security  to  the  original  pledeeor,  and 
a  subsequent  transfer  by  him  to  the  plain- 
tiff. But  in  the  present  case  the  plaintiffs 
qualified  their  acceptance  so  as  to  make  it 
dependent  upon  the  shipment  of  the  flax- 
seed and  the  genuineness  of  the  bill  there- 
for. They  paid  the  money,  not  on  the  origi- 
nal contract  of  the  drawer,  but  upon  Uie 
new  contract  created  by  their  conditional 
acceptance,  and  the  assent  thereto  of  de- 
fendant. In  Aiken  v.  Short,  cited  at  length 
in  Ketchitm  v.  Stevens,  which  is  relied  on 
in  Baker  v.  Amot,  Baron  Bramwell  said: 
"It  seems  to  me  that  the  right  to  recover 
money  paid  under  a  mistake  of  fact  must 
have  reference  to  a  belief  of  the  existence 
of  a  fact  which,  if  true,  would  have  given 
the  person  receiving  a  right  against  the  per- 
son paying  the  money." 

The  case  at  bar  falls  within  this  rule. 
The  acceptance  herein  was  conditioned  upon 
receipt  of  bills  of  lading,  which,  however, 
were  forged,  and  therefore  nullities,  unless 
some  intervening  right  should  arise, — as  by 
estoppel,  agency,  or  otherwise.  It  is  true, 
the  payment  was  prematurely  made,  but  no 
intervening  rights  or  liabilities  were  ac- 
quired or  imposed.  Defendant  had  no 
rights  under  the  forged  papers,  and,  if  he 
had  any,  they  would  not  have  been  preju- 
diced. Munger  v.  Shannon,  61  N.  Y.  251; 
Brill  V.  Tuttle,  81  N.  Y.  454,  37  Am.  Rep. 

The  judgment  is  affirmed. 

Petition  for  writ  of  certiorari  denied  by 
Supreme  Court  of  United  States  May  5, 
1902. 
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NEW    HAMPSHIRE    FIRE    INSURANCE 
COMPANY  of  Manchester  ei  aL,  Appta,, 

V. 

NATIONAL     LIFE     INSURANCE     COM- 
PANY. 

(50  C.  Q.  A.  188,  112  Fed.  100.) 

1.  An  Insurer  vrblelft  receives  An  mm- 
■Ifrnntent  of  tlie  mort^nsee's  elnlms 
nsalnst  the  mortsavor  upon  paying 
Jilm  the  amount  due  by  It  under  Its  policy  on 
the  mortgaged  property  cannot,  in  an  ac- 
counting of  all  sums  recelyed  from  the  Tarl- 
ous  policies  on  the  property  by  the  mortgagee, 
who  is  seeking  to  enforce  his  mortgage  for 
an  unpaid  balance,  insist  that  he  should  be 
charged  with  the  portion  of  the  sum  re- 
ceived under  another  policy  which  he  Is 
charged  to  haye  wrongfully  permitted  to  go 
to  the  mortgagor,  where  the  amount  kept 
by  him  out  of  such  payment  was  more  than 
the  share  of  the  mortgage  indebtedness 
chargeable  to  that  policy. 

8.  A  provision  In  one  of  seTerftl  Insur- 
ance policies  on  mortsagred  property* 
that,  In  case  tlie  Insurer  Is  compelled 
to  make  payment  to  tlie  mortffavee 
when  it  is  under  no  liability  to  the  mort- 
gagor, it  shall  be  subrogated  to  the  mort- 
gagee's security,  does  not  make  the  insurer 
a  surety  for  the  mortgage  debt,  so  as  to  en- 
title it  to  challenge  settlements  made,  while 
it  was  contesting  its  liability  on  its  own  pol- 
icy, by  the  mortgagee  with  other  insurers,  or 
charge  him  with  sums  which  he  might  have 
received,  but  failed  to  receive,  from  such  pol- 
icies. 

8.  One  of  several  Insurers  of  mort- 
saflred  property,  vrlio  pays  tlie  amount 
due  on  Its  policy  to  the  mortvavee, 
and  becomes  subrogated  to  his  security,  can- 
not charge,  in  satisfaction  of  the  mortgagee's 
demands  against  the  security,  a  sum  allowed 
by  a  court  of  competent  Jurisdiction  to  the 
mortgagor's  attorney  out  of  recovery  on  other 
policies,  either  on  the  ground  that  the  mort- 
gagor had  parted  with  his  interest  so  as  not 
to  be  entitled  to  an  allowance  for  attorneys' 
fees,  since  that  question  was  settled  by  the 
order,  or  on  the  ground  that  the  mortgagee 
was  at  fault  in  not  appealing  from  the  or- 
der, where  the  Insurer's  Interest  had  attached 
before  the  order  was  passed,  and  it  failed  to 
object  to  the  allowance,  or  to  indemnify  the 
mortgagee  against  the  expense  of  appealing. 

(November  11,  1901.) 

APPEAL  by  defendants  from  a  decree  of 
the  Circuit  Court  of  the  United  States 
for  the  District  of  Nebraska  in  favor  of 
complainant  in  a  proceeding  to  establish  a 
mortgage  lien.    Affirmed. 


Statement  b^  Tbayer,  Circuit  Judge: 
The  appeal  m  this  case  arises  out  of  the 
following  facts :  Conrad  Bohn  and  William 
O.  Bohn,  in  September^  1888,  executed  a 
mortgage  in  favor  of  the  National  Life  In- 
surance Company,  the  appellee,  whereby 
they  conveyed  certain  property,  with  im- 
provements thereon,  which  were  situated  in 
Douglas  couniy,  Nebraska,  to  secure  the 
payment  of  their  notes  to  the  amount  of 
$25,000.  The  Bohns  agreed  to  keep  the  im- 
provements on  the  mortgaged  property  in- 
sured to  the  amount  of  125,000  for  the  se- 
curity of  the  mortgagee,  and  in  pursuance 
of  that  agreement  took  out  policies  for  the 
following  amounts  in  the  following  compa- 
nies: In  the  North  British  &  Mercantile 
Insurance  Company,  $1,500;  in  the  Norwidi 
Union  Fire  Insurance  Company,  $3,500;  in 
the  Syndicate  Insurance  Company  of  Min- 
neapolis, Minnesota,  one  of  the  appellants, 
$5,000;  in  the  New  Hampshire  Fire  Insur- 
ance Company  of  Manchester,  New  Hamp- 
shire, one  of  the  appellants,  $2,500;  in  the 
Glens  Falls  Insurance  Company  of  New 
York,  $7,500;  and  in  the  Hanover  Fire  In- 
surance Company  and  in  the  Citizens'  Fire 
Insurance  Company,  $5,000.  On  March  12, 
1801,  the  improvements  on  the  mortgaged 
property  were  destroyed  by  fire-,  the  mort- 
gagee having  up  to  that  time  made  pay- 
ments on  the  mortgage  indebtedness  to  the 
amount  of  $4,657.  On  November  17,  1892, 
the  Glens  Falls  .Insurance  Company  settled 
its  policy  by  paying  the  sum  of  $7,700,  of 
which  amount  $7,035  was  paid  to  the  Na- 
tional Life  Insurance  Company,  and  cred- 
ited on  the  mortgage  debt,  while  the  resi- 
due, amounting  to  about  $666,  was  paid  to 
the  Bohns;  they  claiming  to  have  an  insur- 
able interest  in  the  property  which  was  cov- 
ered by  that  policy.  On  July  14,  1891,  the 
Bohns  instituted  suits  against  all  uf  the 
aforesaid  companies  to  recover  the  amount 
alleged  to  be  due  on  their  respective  policies 
in  the  district  court  of  Douglas  county,  Ne- 
braska; and  on  December  21,  1891,  the  Na- 
tional Life  Insurance  Company,  as  mortga- 
gee, also  brought  suits  against  said  com- 
panies on  the  same  policies,  claiming  the 
sums  due  thereon  in  its  own  right  as  mort- 
gagee. The  actions  against  the  Syndicate 
Insurance  Company  and  against  the  New 
Hampshire  •  Fire  Insurance  Company  were 
subsequently  removed  to  the  Federal  court 
for  the  district  of  Nebraska  and  were  there 
tried,  resulting  in  judgments  against  the 
last-named  companies.  The  other  actions 
remained  in  the  state  court,  and  were  there 
tried,    resulting    eventually     in    judgments 


NoTB. — As  to  subrogation  of  insurer  to  mort- 
gagee's rights  where  the  insurance  covers  only 
part  of  the  mortgage  debt,  see  also,  in  this 
series,  Phenix  Ina  Co.  v.  First  Nat.  Bank  (Va.) 

2  L.  R.  A.  667. 

On  the  general  subject  of  subrogation  of  in- 
sarer  against  party  ceasing  loss  of  property, 
see  Insurance  Co.  of  N.  A.  v.  Baston   (Tex.) 

3  L.  R.  A.  424,  and  cases  in  note  on  page  426 ; 
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Phenix  Ina  Co.  v.  Pennsylvania  Co.  (Ind.)  20 
L.  R.  A.  405 ;  St  Louis,  A.  ft  T.  R.  Co.  v.  FIrt 
Asso.  of  Philadelphia  (Ark.)  28  L.  a  A.  88; 
and  Anderson  v.  Miller  (Tenn.)  31  L.  R.  A.  604. 
As  to  loss  of  right  of  action  against  insurer 
by  destroying  right  of  subrogation,  see  Pack- 
ham  V.  (3erman  F.  Ins.  Co.  (Md.)  50  L.  B.  A. 
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against  the  several  insurance  companies. 
All  of  the  judgments  so  recovered  against 
the  several  insurance  companies  have  here- 
tofore been  paid.  On  Apnl  20,  1895,  when 
the  New  Hampshire  Fire  Insurance  Com- 
pany and  the  Syndicate  Insurance  Company 
paid  the  judgments  that  had  been  recovered 
Qgainst  them,  respectively,  the  National 
Life  Insurance  Company,  to  whom  the  pay- 
ments were  made^  assigned  to  the  New 
Hampshire  Fire  Insurance  Company  one 
tenth,  and  to  the  Syndicate  Insurance  Com- 
pany two  tenths,  of  its  interest  in  the  Bohn 
mortgage  as  that  interest  existed  at  the 
date  of  the  fire.  Omitting  the  recitals,  the 
material  part  of  these  assignments — ^both  of 
them  being  alike,  except  as  to  names,  the 
amoimt  of  money  received,  and  the  interest 
assigned — was  as  follows: 

''Now,  therefore,  in  consideration  of 
twenty-seven  hundred  seventy-one  and  51- 
100  dollars,  this  day  paid  to  the  National 
Life  Insurance  Company  of  Montpelier, 
Vermont,  mortgagee  under  said  mortgage 
clause,  by  the  said  New  Hampshire  Fire  In- 
surance Company,  the  receipt  whereof  is 
hereby  acknowledged,  said  sum  bein^  in  full 
settlement  of  said  company's  liability  to 
said  mortgagee  by  reason  of  said  loss  and 
damase  under  the  said  policy,  said  National 
life  Insurance  Company,  mortgagee,  does 
hereby  assign,  set  over,  transfer,  and  sub- 
rogate to  the  said  New  Hampshire  Fire  In- 
surance Company  one  tenth  of  all  the  right, 
title,  claim,  and  interest  which  said  Na- 
tional Life  Insurance  Company  had  in  said 
mortage  or  trust  deed  above  described  at 
the  time  of  said  fire,  and  in  and  to  the  note 
or  notes  therein  described;  and  it  is  agreed 
that  all  interest  which  hereafter  accrues 
upon  said  mortgage  to  the  extent  of  the 
proportion  aforesaid  shall  inure  and  be  paid 
to  said  insurance  company,  and  that  no  re- 
lease of  any  kind  for  any  amount  of  said 
notes  or  mortgage,  or  any  part  thereof,  shall 
be  made  by  said  trustee  or  mortgagee  until 
said  company  shall  have  received  therefrom 
the  sum  paid  said  mortgagee  as  aforesaid, 
with  the  interest  thereon  at  the  same  rate 
as  provided  in  and  by  said  notes  from  the 
date  thereof  until  paid,  subject  only  to  the 
rights  of  the  said  mortgagee  to  the  balance 
of  its  claim  to  be  first  paid  from  such  secur- 
ity." 

In  July,  1891,  the  National  Life  Insur- 
ance Company  brought  an  action  to  fore- 
close the  aforesaid  mortgage,  but  the  pro- 
oeodings  in  that  case,  after  the  filing  of  the 
bill,  were  stayed  until  the  termination  of 
the  litigation  in  the  various  suits  which 
wore  brought  as  aforesaid  to  collect  the  in- 
surance. After  the  latter  litigation  was 
ended,  and  the  judgments  against  the  va- 
rious insurers  had  been  collected,  the  Na- 
tional Life  Insurance  Company  on  May  2, 
1898,  filed  an  amended  and  supplemental 
bill  in  the  foreclosure  case,  wherein  it 
prayed  that  an  account  might  be  taken  of 
the  moneys  which  it  had  collected  from  the 
various  insurance  companies  which  had 
ri8k%  on  the  mortgaged  property,  that  the 
sum  still  due  to  it  on  the  mortgage  debt 
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might  be  ascertained,  and  that  the  mort- 
gaged premises  be  sold  to  satisfy  the  bal- 
ance of  the  debt  which  was  ascertained  to  be 
due.  The  New  Hampshire  Fire  Insurance 
Company  and  the  Syndicate  Insurance  Com- 
pany, which  had  at  that  time  changed  its 
name  and  become  the  Minnesota  Fire  In- 
surance Company,  each  filed  an  answer  to 
the  supplemental  bill  and  also  a  cross  bill. 
By  these  pleadings  they  alleged,  in  sub- 
stance, that  nothing  was  due  to  the  National 
Life  Insurance  Company  on  account  of 
the  mortgage  indebtedness;  that  out  of  the 
moneys  realized  from  the  insurance  policies 
it  had  either  made  or  suffered  improper 
payments  to  be  made  to  the  Bohns  and  to 
certain  attorneys  who  had  prosecuted  the 
insurance  suits;  that,  if  the  National  Life 
Insurance  Company  was  denied  credit  for 
these  improper  outlays,  it  would  be  found 
that  it  had  received  payment  in  full  of  the 
mortgage  debt;  and  that  by  virtue  of  the 
assignments  aforesaid  a  considerable  sum 
of  money  would  be  found  to  be  due  to  them, 
for  which  they,  rather  than  the  National 
Life  Insurance  Company,  were  entitled  to  a 
lien  on  the  mortgaged  property  and  to  have 
the  same  sold  for  their  benefit.  A  trial 
was  had  upon  these  issues,  which  resulted 
in  a  finding  by  the  trial  court  that  the  sum 
of  $2,721.28  was  still  due  on  the  mortgage 
to  the  National  Life  Insurance  Company, 
and  that  it  was  entitled  to  the  greater  part 
of  the  credits  which  it  claimed.  The  New 
Hampshire  Fire  Insurance  Company  and 
the  Minnesota  Fire  Insurance  Company  have 
appealed  from  this  decree. 

Argued  before  Sanborn  and  Thayer,  Cir- 
cuit Jud^^fes,.  and  Adams,  District  Judge. 

Mr.  A.  S.  Churoliill  for  appellants. 

Meaara,  Frank  H.  Gaines,  James  E. 
Kelbjt  and  John  A.  Storey  for  appellee. 

Thayer,  Circuit  Judge^  delivered  the 
opinion  of  the  court: 

The  first  claim  made  by  the  appellants  is 
that,  out  of  the  sum  of  $7,700  which  was 
paid  by  the  Glens  Falls  Insurance  Company 
to  settle  its  share  oi  the  loss  that  was  oc- 
casioned by  the  destruction  of  the  improve- 
ments on  the  mortgaged  property,  $666.55 
was  improperly  paid  to  the  Bohns,  the 
mortgagors,  which  should  have  been  re- 
tained by  the  National  Life  Insurance  Com- 
pany, the  appellee,  and  that,  because  it  suf- 
fered this  sum  to  be  paid  to  the  Bohns,  it 
should  be  treated  as  money  received  by  it- 
self and  credited  as  a  payment  on  the  mort- 
age indebtedness  in  the  accounting  between 
it  and  the  appellants.  The  circumstances 
attending  the  settlement  with  the  Glens 
Falls  Insurance  Company  were  as  follows: 
That  company  was  sued  upon  its  policy  by 
the  National  Life  Insurance  Company,  along 
with  the  other  fire  companies,  on  July  14, 
1891 ;  but  in  November,  1892,  it  professed 
a  willingness  to  settle  its  policy  for  the 
sum  of  $7,^00,  provided  the  mortgagors,  as 
well  as  thtk  mortgagee,  released  their  claim 
under  the  policy.  The  mortgagors,  as  it 
seems,  daiined  the  sum  of  $666.55  as  due 
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to  them  under  the  polity  in  addition  to 
what  was  due  to  the  mortgagee,  and  would 
not  execute  a  release  unless  that  amount 
was  paid  to  them,  whereupon  it  was  ar- 
ranged that  they  should  receive  the  sum  de- 
manded, and  it  was  accordingly  paid.  At 
this  time  the  appellants  were  defending  the 
actions  which  had  been  brought  against 
them  by  the  National  Life  Insurance  Ck>m* 
pany,  and  were  denying  any  liability  on 
their  respective  policies,  and  they  did  not 
pay  the  sums  due  thereon  until  April  20, 
1895,  after  judgments  had  been  recovered. 
Besides,  it  appears  that  the  Glens  Falls  In- 
surance Company  carried  onlv  three  tenths 
of  the  total  Insurance  on  the  mortgaged 
property,  and  all  of  the  policies,  as  we  un- 
derstand t>e  record,  contained  the  usual 
provision  that  the  several  insurers  should 
respectively  contribute  to  the  payment  of 
any  loss  which  might  be  sustained  in  the 
proportion  that  their  several  policies  bore 
to  the  total  amount  of  the  insurance.  By 
virtue  of  this  j^rovision  the  Glens  Falls 
Company  was  liable  to  the  mortgagee  for 
only  three  tenths  of  the  sum  due  on  the 
mortgage  at  the  time  of  the  fire,  and,  as 
the  sum  ^o  due  was  about  $21,201.36,  it 
would  seem  that  the  sum  which  was  actual- 
ly paid  to  the  National  Life  Insurance  Com- 
pany on  November  17,  1892,  by  the  Glens 
Falls  Company,  to  wit,  the  sum  of  $7,035, 
was  a  little  more  than  the  mortgagee  was 
equitably  entitled  to  demand  of  the  Glens 
Falls  Company  at  that  time  on  account  of 
its  interest  as  mortgagee.  This  fact,  that 
the  mortgages  received  as  large  a  sum  from 
the  Glens  Falls  Company  as  it  was  equit- 
ably bound  to  pay  on  account  of  the  mort- 
gagee's interest  in  the  insured  propertv, 
is  sufficient  in  itself  to  show  that  there  is 
no  substantial  foundation  iot  the  claim  now 
made  by  the  appellants  that  the  sum  of 
money  which  was  paid  to  the  Bohns  should 
be  charged  to  the  National  Life  Insurance 
Company,  and  treated  as  a  payment  made 
to  it  on  the  mortgage  indebtedness  in  an  ac- 
counting between  the  mortgagee  and  the  ap- 
pellants. 

But  that  contention  cannot  be  sustained 
for  another  reason.  The  theory  of  the  ap- 
pellants is  that,  because  their  respective 
policies  contained  in  the  mortgage  clause  a 
provision  to  the  effect  that,  whenever  either 
company  paid  to  the  mortgagee  any  sum 
for  a  loss  under  its  policy  and  claimed  that 
it  was  under  no  liability  to  the  mortgagors, 
it  should  at  once  be  subrogated  to  the  rights 
of  the  mortgagee  under  any  securities  held 
by  it  "on  the  property  in  question''  for  the 
payment  of  the  mortgage  debt,  this  provision 
in  effect  made  them  sureties  for  the  pay- 
ment of  the  mortgage  debt,  and  armed  them 
with  all  the  rights  of  sureties.  They  fur- 
ther claim  that,  if  the  mortgagee  held  pol- 
icies issued  by  other  companies  covering  the 
mortgaged  property,  it  could  not  make  a 
settlement  with  the  other  insurers  without 
obtaining  the  consent  of  the  appellants,  or, 
at  least,  that  if  it  did  make  such  a  settle- 
ment, and  accepted  less  than  it  was  legally 
entitled  to  recover^  it  did  so  at  its  peril, 
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and  that  the  appellants,  at  sureties,  are 
privileged  to  chtillenge  the  settlement,  and 
insist  that  the  mortgagee  be  charged  with 
the  sum  it  ought  to  have  received,  and  to 
do  so  at  any  remote  period,  when  they  found 
it  convenient  or  necessary  to  settle  their 
own  policies.  We  are  of  opinion  that 
this  is  an  erroneous  view.  The  provision 
found  in  the  mortgage  clause  did  not  make 
the  appellants  sureties  for  the  payment  of 
the  mortgage  indebtedness,  and  did  not  pur- 
port to  place  them  in  that  relation.  As 
above  stated,  it  provided,  in  substance,  that 
when  they  paid  the  mortgagee  any  sum  for 
a  loss  under  the  policy,  and  claimed  that 
they  were  not  liable  to  the  mortgagors,  then, 
and  not  before,  they  should  be  subrogated  to 
the  rights  of  the  party  to  whom  payment 
was  made  as  respects  all  securities  held  by 
such  party  on  the  "property  in  question" 
to  secure  the  payment  of  the  debt.  This 
doubtless  gave  to  the  appellants  the  right 
to  pay  their  proportion  of  the  loss  to  the 
mortgagee,  and  claim  subrogation  as  re- 
spects the  mortgage  existing  on  the  prop- 
erty; but  it  did  not  give  them  the  right  to 
contest  the  parent  of  their  own  policies, 
denying  all  liability  thereon,  and  at  the 
same  time  insist  that  the  mortgagee  should 
not  make  a  settlement  with  their  insurer?, 
for  less  than  the  face  of  their  policies,  with- 
out their  consent.  If  the  app^lants  desired 
to  avail  themselves  of  the  right  of  subro- 
gation which  was  reserved  to  them  by  the 
mortgage  clause,  and  to  acquire  an  interest 
in  the  mortgage,  so  as  to  be  able  to  dictate 
or  control  settlements  with  other  insurers, 
they  should  first  have  paid  their  respective 
losses.  Until  they  did  pay  their  own  losses, 
the  mortgagee  was  entitled  to  make  any 
settlement  with  the  other  insurers  which  it 
deemed  fair  and  just  without  consulting  the 
wishes  of  the  appellants.  In  the  case  of 
Royal  Ins.  Co.  v.  Stimon,  103  U.  S.  25,  28, 
26  L.  ed.  473,  it  was  said:  "Where  a  cred- 
itor effects  insurance  on  property  mortgaged 
or  pledged  to  him  as  security  for  the  pay- 
ment of  his  debt,  the  insurers  do  not  beoome 
sureties  of  the  debt»  nor  do  they  acq[uire  all 
the  rights  of  such  sureties.  ...  A  sure- 
ty of  the  debt  might  complain  if  the  cred- 
itor should  surrender  to  the  debtor  collat- 
eral securities;  but  an  insurer  of  the  prop- 
erty for  the  benefit  of  the  mortgagee  would 
have  no  just  ground  of  complaint.  True, 
after  a  loss  has  occurred  and  the  insurance 
has  been  paid,  sufficient  to  discharge  the 
debt,  the  insurers  mav  be  entitled  to  be 
subrogated  to  the  rights  of  the  creditor 
against  the  debtor,  and  to  any  collateral 
securities  which  the  creditor  may  then  hold 
and  which  are  primarily  liable  for  the  debt 
before  the  insurers.  But  even  then  we  do 
not  think  that  the  creditor  is  bound  to  take 
any  active  steps  to  realize  the  fruits  of  a 
collateral  or  to  keep  it  from  expiring,  un- 
less the  insurance  be  first  paid  and  notice 
be  given  to  him  of  a  desire  on  the  part  of 
the  insurers  to  be  subrogated  to  his  rights, 
with  a  tender  of  indemnity  against  ex- 
penses." 4 
These  views  are  strictly  applicable  to  the 
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case  at  bar,  and  establish  the  proposition 
that  the  appellants,  notwithstandinff  the 
provision  in  the  mortgage  clause,  did  not 
occupy  the  attitude  of  sureties  with  respect 
to  the  mortgage  indebtedness,  and  that  the 
right  of  subroffation  did  not  arise  until  they 
had  paid  the  losses  incurred  under  their  re- 
spective policies,  which  losses  were  not  paid 
until  long  after  the  Glens  Falls  policy  was 
settled.  For  these  reasons  we  concur  in  the 
view,  which  was  expressed  by  the  lower 
court,  that,  as  respects  the  Glens  Falls  in- 
surance, the  sum  paid  to  the  mortgagors 
ought  not  to  be  regarded  as  a  sum  paid  to 
the  mortgagee  and  charged  against  it  as  a 
payment  in  its  accounting  with  the  appel- 
lants. 

The  next  proposition  contended  for  by 
the  appellants  is  that,  in  the  accounting 
between  themselves  and  the  National  Life 
Insurance  Company,  the  latter  company 
should  be  chared  with  the  sum  of  $1,127, 
which  sum,  as  it  is  claimed,  was  erroneously 

Eaid  to  Byron  G.  Burbank,  an  attorney  at 
iw,  out  of  the  moneys  colletited  from  the 
various  insurance  companies  on  their  poli- 
cies. This  payment  to  Burbank  was  made 
under  the  following  circumstances:  Bur- 
bank was  the  attorney  of  record  for  Wil- 
liam G.  and  Conrad  Bohn,  the  mortgagors, 
in  all  of  the  insurance  suits,  both  those 
w^hich  were  tried  in  the  Federal  court  and 
those  that  remained  in  and  were  tried  in 
the  state  court.  On  or  about  February  15, 
1894,  Burbank  filed  a  daim  for  an  attor- 
ney's lien  on  the  sums  due  under  the  policies 
for  services  rendered  in  enforcing  tne  col- 
lection of  the  same.  Such  a  claim  was  filed 
in  three  of  the  actions  that  were  pending 
in  the  state  court.  In  one  of  the  cases  an 
allowance  was  made  in  his  favor  in  the  sum 
of  $420,  in  another  in  the  sum  of  $600,  and 
in  another  in  the  sum  of  $107.  No  opposi- 
tion appears  to  have  been  made  by  anyone 
to  the  allowance  of  these  several  demands 
for  legal  services  rendered  for  and  in  be- 
half of  the  Bohns,  although  a  notice  of  the 
claim  which  was  filed  in  one  of  the  cases 
appears  to  have  been  served  by  Burbank 
upon  the  attorney  who  now  represents  the 
appellants.  The  several  claims  as  made  by 
Burbank  were  allowed  by  orders  of  court 
duly  entered  of  record  in  the  several  cases 
in  which  the  claims  were  preferred,  one  on 
October  22,  1896,  and  the  other  on  January 
9,  1897. 

The  contention  of  the  appellants  with  re- 
spect to  the  sum  paid  to  Burbank  may  be 
stated  as  follows:  That  the  Bohns  had  no 
interest  in  the  policies  upon  which  they 
caused  suits  to  be  instituted  by  Burbank, 
because  they  had  sold  and  conveyed  the  in- 
sured property  prior  to  the  fire;  that  by 
reason  of  such  conveyance  they  had  no  right 
to  an  allowance  for  counsel  fees  out  of  the 
moneys  recovered  on  the  policies;  that  tho 
National  Life  Insurance  Company  should 
have  resisted  the  claim;  and  that,  as  it  did 
not  do  so,  it  should  now  be  charged  with  the 
sum  erroneously  paid  to  Burbank.  We  have 
not  been  able  to  concur  in  this  view  of  the 
law  for  the  following  reasons: 
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The  allowances  were  made  in  the  several 
cases  pending  in  the  state  court,  and  it  ap- 
pears to  have  been  held  by  the  state  court 
that  the  Bohns  did  have  an  insurable  in- 
terest in  the  property  covered  by  the  policies, 
and  that  they  were  entitled  to  maintain  ac- 
tions on  the  same  and  to  recover  for  their 
own  benefit  whatever  was  due  thereon  in 
excess  of  the  amount  of  the  mortgage  in- 
debtedness. Hanover  F.  Ins.  Co.  v.  Bohn, 
48  Neb.  743,  750,  751,  67  N.  W.  774,  777. 
The  suits  that  were  brought  by  the  Bohns 
and  those  that  were  brought  by  the  Na- 
tional Life  Insurance  Company  were  con- 
solidated for  trial  in  the  state  court,  so 
that  in  that  court  the  mortgagors  and  the 
mortgagee  were  treated  as  joint  plaintiffs; 
and  while  the  amount  which  each  plaintiff 
was  entitled  to  recover  was  not  formally 
stated  in  the  several  iudgments,  yet  when 
the  court  allowed  the  claims  of  Burbank  for 
services  rendered  for  and  in  behalf,  of  the 
Bohns,  and  directed  them  to  be  paid  out  of 
the  sums  recovered,  that  was  in  effect  an 
adjudication  that  the  mortgagors  were  at 
least  entitled  to  so  much  of  the  sums  re- 
covered as  were  awarded  to  their  attorney. 
As  this  was  an  adjudication  of  a  question 
which  was  properly  before  the  state  court 
for  determination,  the  ruling  made  thereon 
must  be  accepted  as  conclusive.  The  state 
court  adjudged,  in  effect,  that  the  sum  which 
it  ordered  to  be  paid  to  Burbank  was  not 
due  to  the  National  Life  Insurance  Com- 
pany, but  to  the  mortgagors ;  and,  even  if  it 
should  be  conceded  that  this  ruling  was  er- 
roneous, yet  such  concession  womd  afford 
no  sufficient  reason  for  charging  the  Na- 
tional Life  Insurance  Company  with  a  sum 
of  money  which  was  not  paid  to  it,  and 
which  it  was  not  allowed  to  recover. 

Nor  are  we  able  to  decide  that  the  Na- 
tional Life  Insurance  Company  should  be 
charged  with  the  sum  of  money  in  question 
because  it  did  not  appeal  from  the  orders 
making  the  allowances  in  favor  of  Bur- 
bank. These  orders  were  made  after  the 
appellants  had  paid  their  own  policies  and 
had  become  subrogated  to  an  interest  in  the 
mortgage  by  a  formal  assignment  of  an  in- 
terest amounting  to  three  tenths.  It  was 
their  duty  to  appear  and  object  to  the  al- 
lowances if  they  deemed  them  erroneous, 
and  the  fact  that  thev  did  not  so  appear, 
or  request  the  National  Life  Insurance  Com- 
pany to  appear,  and  object  thereto,  and  that 
they  did  not  tender  to  the  latter  company 
any  indemnity  against  the  costs  ana  ex- 
penses which  would  be  incurred  by  taking 
such  appeal,  effectually  prevents  them  at 
this  time  from  making  any  objections  to  the 
allowances  within  the  doctrine  heretofore 
quoted  from  Royal  Ins.  Co.  v.  Stinson,  103 
U.  S.  25,  28,  26  L.  ed.  473,  477. 

Another  objection  was  made  by  the  ap- 
pellants in  the  trial  court,  and  is  renewed 
here,  to  a  payment  in  the  sum  of  $2,500, 
which  the  National  Life  Insurance  Company 
made  to  its  attorneys  for  long  and  labori- 
ous services  rendered  by  them  in  prosecuting 
the  numerous  suits  to  final  judgments.  The 
trial  court  sustained  this  exception  to  the 
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extent  of  reducing  the  credit  claimed  to  the 
sum  of  $600,  which  latter  amount  it  con- 
sidered a  reasonable  allowance  for  services 
that  had  been  rendered  in  behalf  of  the  Na- 
tional Life  Insurance  Company  in  collect- 
ing the  amount  due  from  the  Gleps  Falls 
Insurance  Company.  We  jperceive  no  rea- 
son whatever  why  the  National  Life  Insur- 
ance Company  should  not  be  allowed  credit 
in  its  accounting  with  the  appellants  for 
this  latter  sum,  and  we  think  it  most  prob- 
able that  the  appellants  would  have  had  no 
lust  ground  for  complaint  if  a  greater  credit 
had  been  allowed.  However,  as  the  appellee 
took  no  exception  to  the  action  of  the  lower 
court,  and  has  not  appealed,  we  are  not 
called  upon  to  decide  whether  an  error  to 
its  prejudice  was  committed. 

No  other  questions  are  presented  by  the 
record  which  in  our  judgment  deserve  spe- 
cial notice,  and  the  decree  helow  is  accord- 
ingly affirmed. 


COLD  BLAST  TRANSPORTATION  COM- 
PANY, Plff,  in  Err., 

V, 

KANSAS  CITY  BOLT  &  NUT  COMPANY. 
(114  Fed.  77.) 

*1.  A  eon  tract  for  the  fvtvre  delivery 
of  peraonal  property  t«  void  for  want 
of  consideration  and  mutuality.  If  the  quan- 
tity to  be  delivered  is  conditioned  by  the 
win,  wish,  or  want  of  one  of  the  parties; 
bat  It  may  be  sustained  if  the  quantity  is 
ascertainable  otherwise,  with  reasonable  cer- 
tainty. 

S.  An  accepted  olfer  to  farnlsli  or  de* 
liver  ■aoli  articles  of  pervoaal  prop- 
erty as  shall  be  needed>  required,  or  con- 
sumed by  the  established  business  of  the  ac- 
ceptor during  a  limited  time  is  binding,  and 
may  be  enforced,  because  it  contains  the  im- 
plied agreement  of  the  acceptor  to  purchase 
all  the  articles  required  by  his  business  dur- 
ing this  time,  from  the  party  who  makes  the 
offer. 

8,  Bat  an  accepted  olfer  to  sell  or  de- 
liver artlclen  at  specllled  prices  dur- 
ing a  limited  time.  In  such  amounts  or  quan- 
tities as  the  acceptor  may  want  or  desire  in 
his  business,  or  without  any  statement  of  the 
amount  or  quantity,  Is  without  consideration 
and  void,  because  the  acceptor  is  not  bound 
to  want,  desire,  or  talce  any. 

4.  Accepted  orders  for  soods  nnder 
sncli  void  contracts  constltnte  sales 
of  the  goods  thus  ordered,  on  the  terms  of  the 
contracts ;  but  they  do  not  validate  the  agree- 
ments as  to  articles  which  the  one  refuses 
to  purchase,  or  the  other  refuses  to  sell  or 
deliver,  under  the  void  contracts,  because 
neither   party   is  bound   to  take  or  deliver 

^Headnotes  by  Sanborn,  Circuit  Judge. 


Note. — As  to  validity  of  contract  for  pur- 
chase of  Indefinite  quantity,  see  Wells  v.  Al- 
exandre (N.  Y.)  15  L.  R.  A.  218,  and  note; 
Minnesota  Lumber  Co.  v.  Whltebreast  Coal  Co. 
(III.)  31  L.  R.  A.  529;  Hayes  v.  O'Brien  (111.) 
23  L.  R.  A.  555;  Hoffman  v.  Maflloli  (Wis.)  47 
L.  R.  A.  427 :  and  Hickey  v.  O'Brien  (Mich.) 
49  L.  R.  A.  594. 
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any   amount  or   quantity  of   these  articles 

thereunder. 
S.     Tlie  Intention  of  partlee  eannot  be 

Imported    Into    a    eontraet     where    Its 

terms  are  plain  and  unambiguous,  and  they 

do  not  express  It. 
O,     A   verlded   aeeonnt   mvet   1»^    taken 

as  trne,  against    a    denial    and    an    offset 

pleaded  in  an  unverified  answer  under  Kan. 

Gen.  8Ut.  1897,  chap.  95,  |  10& 

(March  10,  1902.) 

ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Kan- 
sas to  review  a  judgment  in  favor  of  plain- 
tiff in  an  action  brought  to  recover  the  con- 
tract price  of  certain  articles  sold  and  de- 
livered by  plaintiff  to  defendant.    Affirmed. 

Statement  by  Sambom,  Circuit  Judge: 
This  writ  of  error  challenges  a  judgment 
on  the  pleadings  in  favor  of  the  defendant 
in  error,  who  was  the  plaintiff  in  the  court 
below.  For  convenience,  the  plaintiff  in  er- 
ror will  be  called  the  "defendant/'  and  the 
defendant  in  error  the  "plaintiff/*  in  this 
statement,  and  in  the  opinion  which  fol- 
lows it.  The  plaintiff's  petition  stated  a 
cause  of  action  upon  a  verified  account  for 
$5,573.43.  The  defendant  in  iU  answer  de- 
nied the  averments  of  the  petition,  and 
pleaded  a  counterclaim  for  $5,341.94  dam- 
ages for  the  failure  of  the  plaintiff  to  de- 
liver to  the  defendant  after  June  1,  1899, 
certain  manufactured  articles  which  it  or- 
dered and  needed,  and  which  the  defendant 
alleged  that  the  plaintiff  was  bound  to  de- 
liver under  an  alleged  written  contract, 
which  it  averred  was  made  and  broken  in 
this  way:  On  October  27,  1898,  the  plain- 
tiff sent  to  the  defendant  this  letter: 

Kansas  City,  Mo.,  Oct.  27,  '98. 
C.  S.  Ullman,  Esq.,  Purchasing  Agent  Cold 
Blast  Transportation  Co^  S.  t,  8.  Pack- 
ing Co. 
Dear  Sir:— 

We  offer  to  deliver  at  your  works,  daring 
six  months  from  November  Ist,   1898,  the 
following  materials  at  the  prices  stated: 
Bar  iron,   $1.20  flat   delivered   by 

car,  $1.25  by  wagon. 
Soft    steel    bars,    $1.25    ear    load, 

$1.30  by  wagon. 
Machine   bolts,   80   and    10%    dis- 
count. 
U.    S.    Std.    sq.    nuts,    $6.50    off. 
"    hex.      "         7.40     off. 
70  %  off  extras  for  tapping. 
— and   will  make  in   part   pajrment   No.   1 
wrought  scrap  at  $8.50  net  ton,  or  arch  bars 
and  transoms  at  $10.50  net  ton,  or  wrought 
iron  car  axles  at  $12.50  net  ton,  delivered 
your  works;   the  quantity  of  scrap   to  be 
taken  not  to  exceed  the  weight  of  materials 
sold  to  you.  Yours  truly, 

R.  C.  Howes.  Sec'y. 
With  option  of  renewal  for  6  months  from 
June  1st,  1899. 

The  K.  C.  Bolt  &  Nut  Co., 
R.  C.  Howes,  Sec'y. 

On  receipt  of  the  proposition  contained  in 
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fhis  letter  the  defendant  accepted  it;  and 
between  November  1,  1898,  and  June  1,  1899, 
it  ordered,  the  plaintiff  delivered,  and  the 
defendant  paid  for,  nuts,,  bolt  a,  and  bars  of 
the  character  specified  in  the  letter,  under 
the  tepna  and  at  the  prices  there  stated. 
Before  June  1,  1899,  the  defendant  notified 
the  plaintiff  that  it  exercised  its  option  to 
renew  the  contract  evidenced  by  the  letter 
and  acceptance.  Between  June  1,  1899,  and 
December  1,  1899,  the  defendant  ordered  uf 
the  plaintiff  nuts,  bolts,  and  bars  of  the 
character  described  in  the  letter,  which  it 
needed  in  its  business,  which  the  plaintiff 
refused  to  deliver,  and  which  the  defendant 
was  foroed  to  purchase  of  others  at  prices 
which,  in-  the  aggregate,  exceeded  those 
specified  in  the  alleged  contract  between  the 
parties  by  $5,341.94.  In  addition  to  the 
counterclaim,  which  has  been  stated,  the  de- 
fendajit  pleaded  an  offset  of  $2,727.18, 
founded  on  the  alleged  fact  that  the  plain- 
tiff had  charged  that  amount  in  excess  of 
the  prices  specified  in  the  alleged  contract 
for  nuts,  bolts,  and  bars  which  it  had  fur- 
nished to  the  defendant  on  its  orders  be- 
tween June  1,  1899,  and  December  1,  1899. 
The  answer  of  the  defendant  was  not  veri- 
fied. There  was  a  reply  to  it.  But  upon  this 
review  of  a  Judgment  upon  the  pleadings 
against  the  defendant  the  averments  of  the 
reply  became  immaterial  because  the  alle- 
gations of  the  answer  stand  admitted,  and 
those  of  the  reply  which  assert  new  matter 
are  denied.  The  only  question  for  consid- 
eration is  whether  the  answer  stated  any 
legal  defense,  counterclaim,  or  offset  to  the 
cause  of  action  pleaded  by  the  plaintiff. 

Argued  before  Caldwell,  Bahbom,  and 
Thayer,  Circuit  Judges. 

Messrs.  N.  H.  Irf>omia,  R.  W.  Blair, 
and  O.  Ik  Miller,  for  plaintiff  in  error: 

The  party  making  a  promise  is  bound  to 
nothing  until  the  promisee  within  a  rea- 
sonable time  engages  to  do,  or  else  does  or 
begins  to  do,  the  things  which  are  the  con- 
dition of  the  first  promise.  But  after  an 
engaflament  on  the  part  of  the  promisee 
which  is  sufficient  to  bind  him,  then  the 
promisor  is  bound  also,  because  there  is  now 
a  promise  for  a  promise,  with  entire  mu- 
tuality of  obligation.  So,  if  the  promisee 
begins  to  do  the  thing  in  a  way  which  binds 
him  to  complete  it,  here,  also,  is  a  mutual- 
ity of  obligation ;  but  if,  without  any  prom- 
ise whatever,  the  promisee  does  the  thing 
required,  then  the  promisor  is  bound  on  an- 
other ground.  The  thing  done  is  itself  a 
sufficient  and  a  complete  consideration. 

1  Parsons,  Contr.  451 ;  Cherry  v.  Smith, 
8  Humph.  19,  39  Am.  Dec  150;  Minnesota 
Lumber  Co.  v.  Whitebreast  Coal  Co.  160  III. 
85,  31  L.  R.  A.  529,  43  N.  E.  774;  Wells  v. 
Alewandre,  130  N.  Y.  642,  15  L.  R.  A.  218, 
29  N.  E.  142. 

Contracts  should  be  upheld  if  possible, 
rather  than  declared  void;  and  the  court 
will  take  into  consideration  all  the  circum- 
stances surrounding  the  parties,  and  give 
effect  to  their  manifest  intention  when  it 
ean  do  so  without  violating  the  language 
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actually  used;  and,  when  it  can  be  done 
without  contradicting  the  terms  of  a  con- 
tract, the  obligations  intended  by  the  par- 
ties will  be  implied;  and  this  is  especially 
true  where  the  parties  have  in  large  part 
performed  the  contract,  as  in  the  case  at 
bar,  according  to  such  intention  of  the  par- 
ties as  interpreted  bv  them. 

Bishop,  Contr.  Enlarged  ed.  S  380;  Col- 
Uns  V.  Lavelle,  44  Vt.  230;  French  v.  Pearoe, 
8  Conn.  439,  21  Am.  Dec.  680;  Chicago  v. 
Sheldon,  9  Wall.  50-54,  19  L.  ed.  594-596; 
Hamm  v.  Ban  Frandsco,  9  Sawy.  31,  17  Fed. 
119. 

See,  as  bearing  upon  indefiniteness  of 
quantity  or  amount  in  such  contracts, — 

Sterling  Wrench  Co,  v.  Amstutz,  50  Ohio 
St.  484,  34  N.  E.  794;  Walsh  v.  Myers,  92 
Wis.  397,  66  N.  W.  250;  Parker  v.  Pettit, 
43  N.  J.  L.  512;  Hitchcock  v.  Galveston,  3 
Woods,  287,  Fed.  Cas.  No.  6,534. 

It  would  violate  no  terms  of  the  written 
contract  counted  upon  by  defendant,  to  im- 
ply that  the  agreement  was  for  the  pur- 
chase and  sale  of  all  the  materials  needed 
by  defendant  in  its  business  for  the  times 
mentioned  in  the  writing. 

Parker  v.  Pettit^  43  N.  J.  L.  512;  Hamm 
V.  Ban  Francisco,  9  Sawy.  31,  17  Fed.  119; 
Messer  v.  Oestreioh,  52  Wis.  684,  10  N.  W. 
6;  Enterprise  Carriage  Mfg.  Co.  v.  Cruaan, 
63  Kan.  411,  65  Pac.  647. 

Where  the  parties  to  a  contract  have  'giv- 
en it  a  particular  construction,  such  con- 
struction will  generally  be  adopted  by  the 
courts. 

Central  Trust  Co.  v.  Wabash,  St.  L.  d  P. 
R.  Co.  34  Fed.  254;  Paige  v.  Ba/nks,  13 
Wall.  608,  20  L.  ed.  709;  Stark  v.  Starr, 
94  U.  S.  477,  24  L.  ed.  276;  Heath  v.  West, 
68  Ind.  548. 

And  they  may  by  their  acts  put  an  in- 
terpretation upon  a  contract  at  variance 
even  with  its  plain  terms,  and  be  boimd  by 
their   interpretation. 

Reissner  v.  Oxley,  80  Ind.  580;  Reading 
V.  (iray,  5  Jones  &  S.  79;  Clark  v.  Nunn, 
25  Gratt  287;  Cooper  v.  Lansing  Wheel 
Co.  94  Mich.  272,  -54  N.  W.  39;  Robson  v. 
Mississippi  River  Logging  Co.  61  Fed.  893, 
16  C.  C.  A.  400,  32  U.  S.  App.  520,  69  Fed. 
773;  McCartney  v.  Qlassford,  1  Wash.  579, 
20  Pac  423;  Chicago  d  A.  R.  Co.  v.  Derkes, 
103  Ind.  520,  3  N.  E.  239;  Holland  v.  Rea, 
48  Mich.  218,  12  N.  W.  167;  Thomas  v. 
Wiggers,  41  111.  470;  Chesapeake  d  0.  Canal 
Co.  V.  Hilh  15  Wall.  94,  21  L.  ed.  64. 

Messrs.  W.  IdttleHeld  and  Alford  ft 
Clingman,  for  defendant  in  error: 

Such  a  proposition  as  the  one  contained 
in  the  letter  referred  to  as  exhibit  A  does 
not  constitute  any  contract  binding  upon 
the  party  making  the  offer.  Unless  both 
parties  are  bound  so  that  an  action  could 
be  maintained  b^  either  against  the  other 
for  a  breach,  neither  will  be  bound. 

Bishop,  Contr.  Enlarged  ed.  S  78;  7  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  138;  Campbell 
V.  Lambert,  36  La.  Ann.  35,  51  -Am.  Rep.  1 ; 
Houston  d  T.  C  R.  Co.  v.  Mitchell,  38  Tex. 
85;  Ashcroft  v.  Buttenoorth,  136  Mass. 
511;  Dra^  y.  Yorse,  62  Iowa,  417,  3  N.  W. 
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465;  TXmyer  y.  Burchard,  99  MatM.  508; 
Hoffman  v.  Maffioli,  104  Wis.  630,  47  L.  R. 
A.  427,  80  N.  W.  1032;  CMoago  d  O.  E,  R, 
Co.  V.  Dane,  43  N.  Y.  240;  Vevclin  v.  PrevOj 

00  lU.  App.  515;  Chicago  d  A.  R.  Co.  v. 
Jones,  53  111.  App.  431;  Clark,  Contr.  166; 
American  Cotton  Oil  Co,  v.  Kirk,  15  C.  C. 
A.  540,  34  U.  S.  App.  60,  68  Fed.  791. 

The  neglect  or  refusal  of  the  defendant 
to  order  goods  under  this  letter  would  give 
no  right  of  action  to  the  plaintiff.  In  other 
words,  there  was  no  mutuality  of  promise 
for  the  sale  of  a  definite  or  ascertainable 
quantity  of  the  material. 

Crane  y.C,Cran€  <jS  Co.  45  CCA.  96, 105 
Fed.  869;  Bailey  v.  Austrian,  19  Minn.  535, 
Gil.  465;  Moulton  v.  Kershaw,  59  Wis.  316, 
48  Am.  Rep.  516,  18  N.  W.  172;  Swaine  v. 
Maryott,  28  N.  J.  Eq.  589. 

A  promise  is  not  a  good  consideration  for 
a  promise  unless  there  is  an  absolute  mu- 
tuality of  engagement,  so  that  each  party 
has  the  right  at  once  to  hold  the  other  to 
a  positive  agreement. 

Btiles  v.  McClella/n,  6  Colo.  89;  Bailey  t. 
Austrian,  19  Minn.  535^  Gil.  465;  Toumsend 
V.  Fisher,  2  Hilt.  47;  Livingston  v.  Rogers, 

1  Cai.  583 ;  Tucker  v.  Woods,  12  Johns.  190, 
7  Am.  Dec.  305;  Keep  v.  Goodrich,  12 
Johns.  397;  Macedon  d  B.  PI,  Road  Co.  v. 
Snediker,  18  Barb.  317. 

A  promise  made  by  one  party  without  a 
corresponding  obligation  by  the  other  party 
is  void. 

Corhiit  Y.  Salem  Oaslight  Co.  6  Or.  405, 
25  Am,  Rep.  541 ;  Woolsey  y.  Ryan,  59  Kan. 
601,  54  Pac  664;  Vtica  d  S.  R.  Co.  Y. 
Brinckerhoff,  21  Wend.  139,  34  Am.  Dec. 
220;  Missouri,  K.  d  T.  R.  Co.  y.  Bagley,  60 
Kan.  424,  56  Pac  759;  American  Cotton  Oil 
Co.  v.  Kirk,  15  C  C  A.  540,  34  U.  S.  App. 
60,  68  Fed.  791;  Chicago  d  O.  B.  R.  Co.  y. 
Da/ne,  43  N.  Y.  240 ;  Rafolovitu  v.  American 
Tobacco  Co.  73  Hun,  87,  25  N.  Y.  Supp. 
1036;  Hoffman  v.  Maffioli,  104  Wis.  630,  47 
L.  R.  A.  427,  80  N.  W.  1032;  Davie  v.  Lum- 
berman's Min.  Co.  93  Mich.  491,  24  L.  R.  A. 
357,  53  N.  W.  625;  Teipel  v.  Meyer,  106 
Wis.  41,  81  N.  W.  982;  Crane  y.  C.  Crane  d 
Co.  45  C  C  A.  96,  105  Fed.  872;  American 
Refrigerator  Transit  Co.  y.  Chilton,  94  HI. 
App.  6. 

Sanborn,   Circuit   Judge,   delivered   the 

opinion  of  the  court: 

The  main  question  in  this  case  is  whether 
or  not  the  answer  states  a  legal  counter- 
claim. The  basis  of  this  counterclaim  is 
that  the  plaintiff  failed  to  deliver  nuts, 
bolts,  and  bars  between  June  1,  1899,  and 
December  1,  1899,  under  the  alleged  renew- 
al of  the  so-called  contract  of  October  27, 
1898.  This  supposed  contract  consisted  of 
a  written  offer  to  deliver  manufactured  ar- 
ticles in  unnamed  quantities  at  certain 
specific  prices  at  any  time  between  October 
27,  1898,  and  June  1,  1899,  and  the  accept- 
ance of  that  offer,  without  more.  The  an- 
swer contains  no  averment  that  either  the 
plaintiff  or  the  defendant  paid  any  consider- 
ation or  performed  any  act  to  induce  the 
contract,  except  the  remitting  of  the  offer 
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by  the  plaintiff,  and  the  sending  of  its  ac- 
ceptance by  the  defendant.  There  was, 
therefore,  in  the  inception  of  this  alleged 
agreement  no  consideration  for  the  promise 
of  either  of  the  parties  to  it,  except  the 
promise  of  the  other.  Neither  the  letteT 
nor  the  acceptance  names  any  quantity  or 
amount  of  the  articles  specified  that  is  to 
be  delivered  or  received  under  it.  The 
plaintiff  does  not  agree  to  deliver,  nor  does 
th*  defendant  contract  to  receive  or  pay  for, 
any  quantity  or  amount  whatever  of  the 
articles  named  in  the  writings.  A  promise 
is  a  good  consideration  for  a  promise.  But 
no  promise  constitutes  such  a  consideration 
which  is  not  obligatory  upon  the  party 
promising.  It  must  bind  the  promisor,  so 
that  the  promisee  may  maintain  an  action 
for  its  breach,  or  it  is  without  legal  effect 
and  void.  A  promise  to  furnish,  deliver,  or 
receive  specified  articles  at  certain  prices, 
without  any  agreement  to  order  or  to  ac- 
cept any  amounts  or  quantities  of  the  arti- 
cles, is  without  binding  force  or  effect,  be- 
cause neither  party  is  thereby  bound  to  de- 
liver or  to  accept  any  quantity  or  amount 
whatever.  Such  promises  are  void,  because 
they  lack  one  of  the  essential  elements  of 
an  agreement,^-certainty  in  the  thing  to  be 
done.  Contracts  for  the  future  supply  dur- 
ing a  limited  time  of  articles  which  shall 
be  re<{uired  or  needed  or  consumed  by  an 
established  business,  or  used  in  the  opera- 
tion of  certain  steamships  or  other  ma- 
chinery, are  no  exceptions  to  this  principle, 
because  they  fall  under  the  rule,  Id  oertum 
est  quod  oertum  reddi  potest.  But  an  ac- 
cepted promise  to  furnish  goods,  merchan- 
dise, or  other  property,  at  certain  prices, 
during  a  limited  time,  in  such  quantities 
as  the  acceptor  shall  require  or  want  in  bis 
business,  is  without  consideration  and  Yoid, 
because  the  acceptor  is  not  bound  thereby 
to  require  or  take  any  articles  whatever 
under  the  supposed  agreement.  The  line  of 
demarcation  between  valid  and  invalid  con- 
tracts here  runs  between  the  reauirements 
of  machinery,  or  of  an  establishea  business, 
and  the  wants,  desires,  or  requirements  of 
the  tentatiYe  vendee;  aad  that  be<»u8e  the 
former  are  either  reasonably  certain,  or  may 
be  made  so  bv  evidence,  while  the  latter  are 
conditioned  by  the  will  of  the  tentative 
vendee  alone,  and  are  both  uncertain  and 
capable  of  infinite  variation. 

It  is,  however,  contended  that  even  if  this 
alleged  contract  was  void  in  its  inception, 
it  l^came  valid  and  binding  upon  the  par- 
ties when  the  defendant  ordered,  ^nd  the 
plaintiff  delivered  and  received  payment  for, 
a  large  quantity  of  the  manufactured  arti- 
cles at  the  prices  and  in  accordance  with 
the  terms  of  the  letter  of  October  27,  1898. 
But  the  fatal  defect  in  the  all'^^ed  contract 
was  that  the  plaintiff  was  not  bound  to  de- 
liver, nor  the  defendant  to  take  and  pay  for, 
any  specific  quantity  of  the  offered  articles. 
As  to  all  undelivered  articles,  that  defect 
still  inheres  in  the  agreement.  The  plain- 
tiff is  not  bound  to  deliver,  nor  the 
defendant  to  take  and  pay  for  any  articles 
that  have  not  been  delivered,  because  there 


1909. 


Cold  Blast  Tbaubpobtation  Co.  t.  Kansas  Crrr  Bolt  &  Nut  Co. 


699 


is  no  specification  in  the  alleged  oofitract 
of  the  amount  or  quantity  which  the  one  is 
to  deliver  and  the  other  to  receive.  The 
orders  for  these  articles  which  have  been 
filled  by  their  delivery  specified  the  amounts 
8o  delivered,  and  thus  effected  contracts 
for  their  sale.  But  these  orders  and  de- 
liveries have  in  no  way  remedied  the  fatal 
defect  of  the  offer  and  acceptance  regarding 
those  articles  which  the  defendant  has  or- 
dered, and  the  plaintiff  has  refused  to  de- 
liver. The  defendant  never  agreed  to  order 
or  to  pay  for  any  quantity  of  these  unde- 
liver'Mi  ^urticles.  If  it  had  refused  to  order 
and  take  them^  no  action  could  have  been 
maintained  for  its  failure,  because  no  court 
could  have  determined  what  amount  it  was 
required  to  take.  Nor  can  an  action  be  bet- 
ter maintained  against  the  plaintiff  for  its 
failure  to  deliver  the  articles  which  the  de- 
fendant has  ordered,  because  the  offer  con- 
tains no  measure  of  the  quantity  which  the 
plaintiff  was  to  deliver,  and  consequently 
no  agreement  on  its  part  to  deliver  any 
whatever.  As  the  contract  was  void  in  its 
inception,  and  has  continued  to  be  void  as 
to  all  undelivered  goods,  the  notice  of  its 
renewal  which  was  delivered  by  the  de- 
fendant was  futile,  since  the  renewal  of  a 
void  contract  but  continues  its  invalidity. 

It  is  said  that  the  intention  of  the  par- 
ties was  to  make  an  agreement  that  the 
plaintiff  should  sell  and  deliver,  and  the 
defendant  should  buy,  all  the  articles  of  the 
character  specified  in  the  offer  which 
should  be  needed  or  required  by  its 
business  between  October  27,  1898,  and 
June  1,  1899;  that  the  purpose  of 
the  construction  and  interpretation  of 
contracts  is  to  ascertain  the  intention  of  the 
parties;  and  that  this  contract  should  be 
interpreted  to  effect  this  intent.  The  an- 
swer is  that,  while  ambiguous  terms  and 
doubtful  stipulations  may  be  interpreted  to 
carry  out  the  intention  of  the  parties  when 
they  fairly  evidence  it,  their  secret  intention 
cannot  be  imported  into  contracts  whose 
terms  and  meaning  are  plain  and  unambig- 
uous,- and  do  not  express  it.  It  is  only  the 
intention  of  the  parties  which  the  contract 
itself  expresses  that  the  courts  may  en- 
force. In  the  case  at  bar  the  offer  of  the 
plaintiff  is  nothing  but  a  price  list.  The 
acceptance  of  the  defendant  contains  no 
agreement  to  buy  any  of  the  articles  speci- 
fied in  the  list,  and  there  is  no  ambiguity 
in  the  terms,  or  doubt  in  the  meaning,  of 
the  writings  in  issue.  To  give  effect  to  the 
intention  of  the  parties  which  the  defend- 
ant now  alleges  would  be  to  ascribe  to  them 
a  purpose,  and  to  make  and  enforce  for 
them  a  contract,  which  their  writings  nei- 
ther express  nor  suggest;  and  this  is  beyond 
the  province  of  the  courts.  Missourij  K. 
d  T.  R,  Co.  V.  BagUy,  60  Kan.  424,  431,  56 
Pac  769;  WooUey  v.  Rywn,  59  Kan.  601, 
54  Pac.  664;  Davie  v.  Lumbennan'a  Min. 
Co.  93  Mich.  491,  24  L.  R.  A.  357,  53 
N.  W.  625;  Vogel  v.  Pekoe,  157  111.  339,  30 
L.  R.  A.  491,  42  N,  E.  386;  Campbell  v. 
Lambert,  36  La.  Ann.  35,  61  Am.  Rep.  1; 
Dayton,  W,  Valley  d  X,  Tump,  Co,  v.  Coy, 
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13   Ohio  St   84;   Stenagaard  y.  Smith,  43 
Minn.  11,  44  N.  W.  669. 

The  rules  applicable  to  contracts  of  this 
class  may  be  thus  briefly  stated:  A  con- 
tract for  the  future  delivery  of  personal 
property  is  void,  for  want  of  consideration 
and  mutuality,  if  the  quantity  to  be  de- 
livered is  conditioned  hy  the  will,  wish, 
or  want  of  one  of  the  parties ;  but  it  may  be 
sustained  if  the  quantity  is  ascertainable 
otherwise  with  reasonable  certainty.  An 
accepted  offer  to  furnish  or  deliver  such  ar- 
ticles of  personal  property  as  shall  be  need- 
ed, required,  or  consumed  by  the  estab- 
lished Dusiness  of  the  acceptor  during  a 
limited  time  is  binding,  and  may  be  en- 
forced, because  it  contains  the  implied 
agrreement  of  the  acceptor  to  purchase  all 
the  articles  that  shall  be  reauired  in  con- 
ducting his  business  during  tnis  time  from 
the  party  who  makes  the  offer.  Wells  v. 
Alexandre,  130  N.  Y.  642,  15  L.  R,  A.  218, 
29  N.  E.  142;  Minnesota  Lumber  Co. 
V.  Whitebreast  Coal  Co,  160  111.  86, 
31  L.  R.  A.  629,  43  N.  E.  774; 
Parker  v.  Pettit,  43  N.  J.  L.  512.  But  an 
accepted  offer  to  sell  or  deliver  articles  at 
specified  prices  during  a  limited  time  in 
such  amounts  or  <]^uantities  as  the  acceptor 
may  want  or  desire  in  his  business,  or 
without  any  statement  of  the  amount  or 
quantity,  is  without  consideration  and  void, 
because  the  acceptor  is  not  bound  to  want, 
desire,  or  take  any  of  the  articles  mentioned. 
Bailey  ▼.  Austrian,  19  Minn.  636,  Gil.  466; 
Tarbow  v.  Gotzian,  20  Minn.  139,  Gil.  122; 
Missouri,  K,  d  T.  R,  Co.  v.  Bagley,  60  Kan. 
424,  433,  66  Pac.  759;  American  Cotton  Oil 
Co.  y.  Kirk,  15  C.  C.  A.  540,  34  U.  S.  App. 
60,  68  Fed.  791 ;  Crane  v.  C,  Crane  d  Co.  45 
C.  G.  A.  96,  105  Fed.  869.  Accepted  or- 
ders for  goods  under  such  void  contracts 
constitute  sales  of  tiie  goods  thus  ordere«l 
at  the  prices  named  in  the  contracts,  but 
they  do  not  validate  the  agreements,  as  to 
articles  whidi  the  one  refuses  to  purchase, 
or  the  other  refuses  to  sell  or  deliver,  un- 
der the  void  contracts,  because  neither  party 
is  bound  to  take  or  deliver  any  amount  or 
quantity  of  these  articles  thereunder. 
Crane  v.  C.  Crane  d  Co.  45  C.  C.  A.  96,  105 
Fed.  869;  American  Cotton  OH  Co.  v.  Kirk, 
16  C.  C.  A.  540,  34  U.  S.  App.  60,  68  Fed. 
791;  Campbell  v.  Lambert,  36  La.  Ann. 
35,  51  Am.  Rep.  1 ;  Houston  d  T,  C.  R.  Co.  v. 
Mitchell,  38  Tex.  86,  95;  Ashcroft  v.  But- 
tertoorth,  136  Mass.  511,  514;  DraJce  ▼• 
Vorse,  52  Iowa,  417,  3  N.  W.  465;  Thayer 
V.  Burchard,  99  Mass.  508,  520;  Hoffman 
V.  MaffioU,  104  Wis.  630,  47  L.  R,  A.  427, 
80  N.  W.  1032,  1035;  Chicago  d  A.  R.  Co, 
V.  Jones,  53  111.  App.  431,  437;  Rafolovitz 
V.  American  Tobacco  Co,  73  Hun,  87,  25  N. 
Y.  Supp.  1036. 

Tested  by  these  rules,  the  accepted  offer 
of  October  27,  1898,  was  void  in  its  incep- 
tion for  want  of  consideration  and  mutual- 
ity. No  quantity  of  nuts,  bolts,  or  bars  was 
named  in  the  offer  or  in  the  acceptance. 
The  defendant  was  not  bound  to  order,  to 
receive,  or  to  pay  for  any  of  the  articles 
named  in  the  offer;  and  there  was  there- 
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fore  no  consideration  for  the  offer  itself,  and 
no  mutuality  in  the  supposed  agreement. 
The  orders  which  were  made  and  filled  prior 
to  June  1,  1899,  constituted  valid  contracts 
for  the  purchase  and  sale  of  the  goods  so  or- 
dered at  the  prices  named  in  the  offer. 
Bat  they  effected  no  agreement  on  the  part 
of  the  defendant  to  order,  or  on  the  part  of 
the  plaintiff  to  deliver,  any  other  goods  un- 
der the  offer,  because  the  amount  of  goods 
whose  delivery  was  contemplated  was  still 
unnamed.  The  defendant  was  not  l^ally 
bound  to  order,  to  receive,  or  to  take  any 
articles  which  it  had  not  ordered,  so  that 
there  was  still  no  consideration  and  no  mu- 
tuality in  the  contract  as  to  any  articles 
which  the  defendant  had  not  ordered,  or 
which  the  plaintiff  had  not  delivered.  The 
refusal  of  the  plaintiff  to  honor  the  orders 
of  the  defendant  was  therefore  no  breach 
of  any  valid  contract,  and  formed  no  legal 
cause  of  action  for  the  counterclaim. 

It  is  specified  as  error  that  the  court  re- 
fused to  permit  the  defendant  to  amend  its 
answer  at  the  trial  so  as  to  allege  that  it 
orally,  and  by  the  written  contrs^,  agreed 
to  purchase  all  of  the  goods  of  the  kinds 
mentioned  in  the  offer  of  October  27,  1898, 
"that  it  might  use  or  desire  to  use  during 
the  times  mentioned  in  the  contract;"  but 
no  argument  is  presented  in  support  of  this 
specification,  and  no  plausible  reason  for  its 
assignment  is  suggested.  If  the  amendment 
had  been  allowed,  the  alleged  contract  would 
still  have  been  void,  because,  under  the 
agreement  stated  in  the  amendment,  the  de- 
fendant would  not  have  been  bound  to  de- 
sire to  use,  or  to  use,  any  of  the  articles 
mentioned  in  the  price  list,  and  there  would 
still  have  been  no  mutuality  in  the  contract. 
Moreover,  the  fpranting  of  the  motion  was 
discretionary  with  the  court  below,  and  it 
was  made  so  late  that  it  would  have  been 
no  abuse  of  discretion  to  have  denied  it  if 
the  amendment  had  been  material.  It  was 
properly  denied  because  the  amendment  was 
immaterial,  because  if  it  had  been  allowed 
the  answer  would  not  have  stated  facts  suf- 
ficient to  constitute  a  legal  counterclaim, 
and  because  its  allowance  waa  discretion- 
ary, and  there  was  no  abuse  of  that  discre- 
tion.   • 

In  addition  to  the  oounterdaim  which 
has  been  considered,  the  answer  contained 
a  denial  of  the  allegations  of  the  complaint, 
and  an  offset  against  the  plaintiff's  claim 
for  the  sum  of  $2,727.18,  which  the  defend- 
ant alleged  the  plaintiff  had  charged  it  in 
excess  of  the  prices  specified  in  the  offer  of 
October  27,  1898,  for  goods  delivered  subse- 
quent to  June  1,  1899.  But  the  statutes  of 
Kansas  provide  that,  "in  all  actions,  al- 
legations of  the  execution  of  written  in- 
struments and  indorsements  thereon,  of  the 
existence  of  a  corporation  or  partnership,  or 
of  any  appointment  or  authority,  or  the 
correctness  of  anv  account  duly  verified  by 
the  affidavit  of  the  party,  his  agent  or  at- 
torney, shall  be  taken  as  true  unless  the  de- 
nial of  the  same  be  verified  by  the  affidavit 
of  the  party,  his  agent  or  attorney."  Kan. 
Gen.  Stat.  1897,  chap.  96,  S  108. 
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The  oorrectnesa  of  the  account  aet  forth 
in  the  plaintiff's  petition  was  verified  by 
affidavit.  The  denial  in  the  answer  and 
the  offset  which  it  pleads  challenge  the 
correctness  of  this  account.  But  the  an- 
swer was  not  verified.  Ck>n8equently,  un- 
der the  express  provisions  of  the  statute 
which  has  been  quoted,  the  verified  account 
must  be  taken  as  true,  and  neither  the  de- 
nial nor  the  offset  can  be  oonsidered  under 
the  pleadings. 

The  judgment  below  vxu  right,  and  i$  ie 
affirmed. 


Cassandra  PURPLE,  Plff.  in  Brr^ 

UNION  PACIFIC  RAILROAD  COMPANY. 

(114  Fed.  123.) 

*1.  Ome  wlfto,  Icnovrins  tliat  m  eon* 
dvctor  baa  no  AvtliorltT  to  sraat  free 
transportation,  enters  and  rides  upon  his 
train,  with  the  deliberate  intention  not  to 
pay  his  fare,  under  an  agreement,  or  ander 
a  tacit  undersUndIng,  with  the  conductor 
thst  he  shall  ride  free,  commits  a  fraud  upon 
the  railroad  company,  and  Is  not  a  passen- 
ger, but  Is  a  mere  trespasser,  to  whom  the 
only  duty  of  the  company  Is  to  abstain  from 
wilful  or  reckless  Injury. 

2.  One  vrbo  enters  and  rides  upon  a 
ear  or  train  which  he  knows,  or  by  the 
exercise  of  reasonable  diligence  would  know. 
Is  prohibited  from  carrying  passengers.  Is  a 
trespasser,  and  not  a  passenger;  and  the 
only  duty  of  the  railroad  company  toward 
him  Is  to  abstain  from  wanton  or  reckless 
Injury  to  him. 

8.  In  tlie  absence  of  anjr  mle  or  prac* 
tiee  permitting  frei^lit  trains  to 
carry  passengers,  the  presumption  Is 
that  one  riding  for  his  own  conyenlence  on 
a  freight  train,  an  engine,  a  hand  car,  or  any 
other  carriage  of  a  common  carrier  not  de- 
signed for  the  transportation  of  passettgera». 
is  unlawfully  there,  and  Is  a  trespasser. 

4.  One  abont  to  board  a  train,  ^rbo 
ha«  knowledge  of  facts  iprbicb  Tronld 
pnt  a  person  of  ordinary  pmdence 
and  dllifrence  upon  inaniry  to  sscer- 
tain  whether  or  not  the  train  Is  permitted  to 
carry  passengers,  is  charged  with  a  knowl- 
edge of  all  the  facts  which  a  teasonably  dili- 
gent Inquiry  would  discover. 

B«  It  Is  not  error  to  refvse  to  instmct 
tbe  Jnry  that  a  defendant  is  snilty  of 
irrons  ncgrllfrence,  as  distinguished  from 
ordinary  negligence  on  the  one  hand,  and 
wilful  or  reckless  negligence  on  the  other, 
because  there  Is  no  such  legal  degree  of  neg- 
ligence as  **gross**  negligence.  The  word 
"gross**  In  this  connection  is  a  mere  epithet 
used  to  characterise  one  of  the  two  legal 
classes  of  negligence  mentioned. 

«.     The  statement  of  facta  im  a  bill  of 

•Headnotes  by   Banboex,  Circuit  Judge. 


NOTS. — As  to  rights  of  person  riding  oa 
freight  train,  see  also.  In  this  series,  Ohio  Val- 
ley R.  Co.  ▼.  Watson  (Ky.)  19  L.  R.  A.  SIO, 
and  note;  Farber  ▼.  Missouri  P.  R.  Co.  (Ifo.) 
20  L.  R.  A.  350;  Atchison,  T.  ft  8.  F.  R.  Co. 
T.  Headland  (Colo.)  20  L.  R.  A.  822:  Boggess 
V.  Chesapeake  &  O.  R.  Co.  (W.  Vs.;  23  L.  R. 
A.  777  -  and  Woolsey  t.  Chicago,  B.  ft  Q.  B.  Co. 
(Neb.)  25  L.  R.  A.  79. 
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«xeepilons  Is  eonelvslve  In  an  appellate 
ooart,  unleaa  it  Is  excepted  to  and  the  ex- 
ceptions are  recorded  In  the  bill  when  It  is 
settled. 

(March  10,  1902.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas  to  re- 
view a  judgment  in  tavor  of  defendant  in  an 
action  broup;ht  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
bj  defendant's  ne^igence.    Affirmed. 

Statement  by  Saabom,  Circuit  Judge: 
On  the  9th  of  January,  1900,  Cassandra 
Purple,  who  is  the  widow  of  Harry  G.  Pur- 
ple, brought  an  action  against  tLe  Union 
Pacific  Railroad  Company  for  negligence 
causing  his  death.  She  alleged  that  on  Oc- 
tober 16,  1899,  between  Laramie  an^  Chey- 
enne, in  the  state  of  Wyoming,  he  was  9, 
passenger  upon  a  train  of  the  railroad  com- 
pany, and  was  killed  through  the  n^ligence 
of  the  latter  by  another  train  which  ran  into 
the  rear  of  that  upon  which  Purple  was  rid- 
ing. The  railroad  company  denied  these  al- 
legations, and  averred  that  Purple  was  rid- 
ing upon  an  extra  freight  train,  which  was 
prohibited  from  carrying  passengers,  that 
he  knew  that  this  train  was  not  authorized 
to  carry  passengers,  and  that  he  was  riding 
without  pass  or  other  free  transportation, 
with  the  intention  of  paying  no  fare.  The 
issues  presented  by  these  pleadings  were 
submitted  to  a  jury,  which  returned  a  ver- 
dict for  the  defendant,  and  a  writ  of  error 
has  been  sued  out  to  reverse  the  judgment 
founded  upon  this  verdict.  The  case  is  pre- 
sented upon  a  bill  of  exceptions,  which  con- 
tains but  a  portion  of  the  evidence.  It  dis- 
closes these  facts:  The  train  upon  which 
Purple  was  riding  was  an  extra  freight 
train  running  east  from  Laramie  to  Chey- 
enne. It  was  prohibited  from  carrying  pas- 
sengers by  the  rules  of  the  company,  but 
those  rules  permitted  regular  freight  trains 
to  take  passengers.  At  Sherman,  on  its 
way  from  Laramie  to  Cheyenne,  it  became  a 
section  of  passenger  train  No.  6.  The  sec- 
tionizing  of  a  train  is  the  act  of  the  train 
despatcher.  It  is  an  act  of  temporary  ap- 
plication, and  may  be  discontinued  at  any 
suitable  point.  Its  sole  purpose  is  to  give 
certain  track  rights  that  a  train  does  not 
possess  before  the  order  is  issued.  The  or- 
der at  Sherman  which  made  this  train  a  sec- 
tion of  regular  passenger  No.  6  directed  a 
freight  train  ahead  of  this  one,  this  train, 
regular  passenger  No.  6,  another  passenger 
train,  and  another  freight  train  to  run  as 
sections  1,  2,  3,  4,  and  5  of  the  r^ular  pas- 
senger No.  6.  These  sections  were  running 
in  this  way  when  the  accident  occurred. 
The  evidence  of  the  defendant  tended  to 
show  that  an  extra  freight  train  did  not  lose 
its  distinctive  character  as  such  by  being 
made  a  section  of  a  passenger  train,  but 
that  it  still  remained  an  extra  freight  train. 
One  of  the  rules  of  the  company  was  that, 
where  "freight  trains  on  which  passengers 
are  allowed  to  be  carried  are  run  in  sections, 
67  L.  R.  A. 


the  last  section  of  the  train  only"  will  be 
permitted  to  carry  passengers,  and  another 
was  that  ''conductors  will  collect  fare  from 
all  persons  traveling  without  a  ticket  or 
pass,  and  will  be  allowed  no  discretion  in 
the  matter." 

Harry  G.  Purple  was  an  employee  on  the 
Union  Pacific  Railroad  from  1884  until 
1893,  and  a  part  of  the  time  was  a  con- 
ductor. The  rules  for  the  operation  of  this 
road  in  force  at  the  time 'of  his  death  were 
the  same  as  those  in  force  when  he  was  em- 
ployed upon  the  road,  and  at  that  time  he 
was  thoroughly  familiar  with  them.  The 
train  upon  which  Purple  rode  left  Laramie 
at  8.16  P.  M.  on  October  16,  1899.  Ito  con- 
ductor was  an  old  friend  and  acquaintance 
of  Purple.  The  train  consisted  of  27  or  28 
freight  cars  and  a  caboose.  Purple  had 
been  visiting  at  Laramie  for  two  or  three 
days,  and  he  had  in  his  pocket  on  this  day 
a  time  card  which  disclosed  the  fact  that 
this  train  which  he  boarded  was  not  a  reg- 
ular freight  train,  and  therefore  was  not  en- 
titled to  carry  passengers.  He  was  in  the 
train  despatcher's  ofiice  before  the  depart- 
ure of  the  train,  and  that  despatcher  could 
have  informed  him  that  this  was  not  a  reg- 
ular freight  train.  The  evidence  of  the  de- 
fendant tended  to  prove  that  he  had  no  in- 
tention of  paying  his  fare,  and  that  there 
was  a  tacit  understanding  between  him  and 
Davis,  the  conductor  of  the  freight  train, 
that  he  was  to  be  permitted  to  ride  on  this 
train  from  Laramie  to  Cheyenne  without 
the  payment  of  any  fare.  He  did  not  pay 
or  offer  to  pay  fare,  nor  did  the  conductor 
or  anyone  else  ask  him  to  do  so. 

The  bill  of  exceptions  contains  a  state- 
ment that  all  evidence  tending  to  show  the 
fact  or  character  of  the  defendant's  neg- 
ligence is  found  in  it,  and  that  there  was  no 
evidence  in' the  case  tending  to  show  wan- 
ton, wilful,  or  reckless  disregard  on  the  part 
of  ttte  company  of  the  safety  of  the  deceased. 
These  are  the  principal  facts  disclosed  by 
the  record  which  condition  the  determina- 
tion of  the  questions  presented  by  the  al- 
leged errors  specified  in  this  case,  which  all 
relate  .to  the  charge  of  the  court  and  to  its 
refusal  to  give  certain  requested  instruc- 
tions. 

Argued  before  CcMweU,  Sanborn,  and 
Thayer,  Circuit  Judges. 

Messrs.  Hutohiiigs  ft  Keplinser,  for 

plaintiff  in  error: 

The  evidence  shows  that  the  train  upon 
which  Purple  was  riding  at  the  time  of  his 
death  was  represented  on  the  time-table, 
and  therefore  it  was  a  regular  freight. 

It  was  not  sufficient  for  defendant  to 
show  that  the  train  which  Purple  entered 
was  not  entitled  to  carry  passengers.  It 
must  at  least  go  one  step  further,  and  show 
that  the  train  upon  which  he  was  rid- 
ing at  the  time  of  the  accident  was  not  en- 
titled to  carry  passengers.  The  train  upon 
which  he  entered  may  not  have  been,  while 
the  one  upon  which  he  was  riding  at  the 
time  of  the  accident  may  have  been,  entitled 
to  carry  passengers. 
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AsBuming  that  the  Bectionising  of  the 
train  changed  it  from  one  which  was  not, 
into  one  which  was»  entitled  to  carry  pas- 
sengers, the  fact  that  there  was  an  under- 
standing that  no  fare  was  to  be  paid  did  not 
prevent  one  from  being  a  passenger. 

Louisville  d  N,  B.  Co.  v.  Scoitf  22  Ky.  L. 
Rep.  30,  50  L.  R.  A.  381,  66  S.  W.  674;  Bry- 
ant V.  Chicago,  8t.  P,  M.  d  O.  R.  Co.  4  C.  G. 
A.  146,  12  U.  8.  App.  115,  53  Fed.  097; 
Buck  y.  People's  Street  R.  d  Electric  Light 
d  P.  Co.  108  Mo*  179,  18  S.  W.  1091. 

Whatever  the  rule  may  be  in  cases  where 
freight  trains  are  exclusively  for  the  car- 
riage of  freight,  a  different  rule  governs  in 
cases  and  as  to  roads  where,  as  a  general 
rule,  freight  trains  carry  passengers,  and 
where  all  freights  do  so  under  some  cir- 
cumstances. 

Whitehead  v.  St.  Louis,  L  M.  d  S.  B.  Co. 
99  Mo.  267,  6  L.  R.  A.  409,  11  S.  W.  751; 
Lucas  v.  Milwaukee  d  St.  P.  B.  Co.  33  Wis. 
54,  14  Am.  Rep.  735;  St.  Joseph  d  W.  B. 
Co.  V.  Wheeler,  35  Kan.  185,  10  Pac.  461; 
Dunn  V.  Grand  Trunk  B.  Co.  58  Me.  187,  4 
Am.  Rep.  267. 

Purple  was  not  a  trespasser.  The  only 
wrongful  act  on  his  part  was  in  accepting 
transportation  without  payment  of  fare; 
but  this  did  not  render  his  presence  in  the 
caboose  a  trespass. 

Whitehead  v.  St.  Louis,  I.  M.  d  S.  B.  Co. 
99  Mo.  267,  6  L.  R.  A.  409,  11  6.  W.  751; 
St.  Joseph  d  W.  B.  Co.  v.  Wheeler,  35  Kan. 
185,  10  Pac.  461 ;  Chattanooga  Rapid  Tran- 
sit Co.  V.  Venahle,  1U5  Tenn.  460,  51  L.  R. 

A,  886,  58  S.  W.  861 ;  Dunn  v.  Grand  Trunk 

B.  Co.  58  Me.  187,  4  Am.  Rep.  267 ;  Ecliff  v. 
Wahash,  St.  L.  d  P.  R.  Co.  64  Mich.  196,  31 
N.  W.  180;  Qradin  v.  St.  Paul  d  D.  R.  Co. 
30  Minn.  219,  14  N.  W.  881;  Philadelphia 
d  R.  R.  Co.  v.  Derby,  14  How.  483,  14  L.  ed. 
508. 

Messrs.  A.  L.  Willlama,  N.  H.  Irf>omis, 
and  R.  W.  Blair,  for  defendant  in  error: 

The  freight  train  upon  which  plaintiff's 
husband  was  riding  was  not  permitted  to 
carry  passengers.  He  was  a  trespasser 
upon  the  train. 

Purple  was  guilty  of  perpetrating  a  fraud 
upon  the  rights  of  the  company,  and  he  was 
simply  a  trespasser. 

Potccrs  V.  Boston  d  M.  R.  Co.  153  Mass. 
188,  26  N.  E.  446;  Flahrity  v.  Union  P.  R. 
Co.  6  C.  C.  A.  167,  12  U.  S.  App.  532,  66 
Fed.  908;  Virginia  Midland  R.  Co.  v. 
Roach,  83  Va.  375,  5  S.  E.  175;  Robertson  v. 
New  York  d  E.  R.  Co.  22  Barb.  91 ;  Eaton 
V.  Delaware,  L.  d  W.  R.  Co.  57  N.  Y.  382, 
15  Am.  Rep.  513;  Pennsylvania  R.  Co.  v. 
Langdon,  92  Pa.  21,  37  Am.  Rep.  651 ;  Louis- 
ville d  2V.  R.  Co.  V.  Hailey,  04  Tenn,  383,  27 
L.  R.  A.  549,  29  S.  W.  367 ;  Dalton  v.  Louis- 
ville d  y.  R.  Co.  22  Ky.  L.  Rep.  97,  56  S.  W. 
667 ;  Duff  v.  Allegheny  Valley  R.  Co.  91  Pa. 
458,  36  Am.  Rep.  676 ;  Cooper  v.  Lake  Erie 
d  W.  R.  Co.  136  Ind.  366,  36  N.  E.  272; 
Gulf,  C.  d  S.  F.  R.  Co.  V.  Campbell,  76  Tex. 
174,  13  S.  W.  19;  Condra/n  v.  Chicago,  M. 
d  St.  P.  R.  Co.  28  L.  R.  A.  749,  14  C.  C.  A. 
506,  32  U.  S.  App.  182,  67  Fed.  522;  Mc- 
57  L.  R.  A. 


Veety  V.  St.  Paul,  M.  d  M.  B.  Co.  45  Minn. 
268,  11  L.  R.  A.  174,  47  N.  W.  809;  Rich- 
mond d  D.  B,  Co.  V.  Bumsed,  70  Miss.  437, 
12  So.  958:  Toledo,  W.  d  W.  B.  Co.  v. 
Brooks,  81  111.  246;  Chicago  d  A.  B.  Co.  v. 
Michie,  83  111.  427 ;  Union  P.  B.  Co.  v.  Nich- 
ols, 8  Kan.  505,  12  ^m.  Rep.  475;  Bendryx 
v.  Kansas  City,  Ft.  8.  d  G.  B.  Co.  45  Kan. 
377.  25  Pac.  893. 

L  .eased  being  a  trespasser  upon  the 
train,  defendant  would  be  responsible  for  his 
death  only  in  the  event  of  a  wailful,  wanton, 
or  reckless  disregard  of  his  safety. 

Condran  v.  Chicago,  M.  d  St.  P.  B.  Co. 
28  L.  R.  A.  749,  14  C.  C.  A.  506,  32  U.  S. 
App.  182,  67  Fed.  522;  Hendryw  v.  Kansas 
City,  Ft.  S.  d  G.  B.  Co.  45  Kan.  377,  25  Pac. 
893;  Kaa^sas  P.  B.  Co.  v.  Whipple,  39  Kan. 
531,  18  Pac.  730;  Atchison,  T.  d  8.  F.  B, 
Co.  V.  Gants,  38  Kan.  608,  17  Pac.  54;  Kan- 
sas City,  Ft.  S.  d  G.  B.  Co.  v.  Kelly,  36 
Kan.  655,  59  Am.  Rep.  696,  14  Pac  172; 
Union  P.  B.  Co.  v.  MitcheU,  56  Kan.  324,  43 
Pac.  244;  Bichmond  d  D.  B.  Co.  y.  Bumsed, 
70  Miss.  437,  12  So.  958;  Milwaukee  d  St. 
P.  B.  Co.  v.  Arms,  91  U.  S.  489,  495,  23  L. 
ed.  374,  376;  Perkins  v.  New  York  C.  B.  Co. 
24  N.  Y.  207,  82  Am.  Dec  281;  1  Thomp. 
Neg.  p.  20;  Terre  Haute  d  I.  B.  Co.  v.  Gra- 
ham,  95  Ind.  286,  48  Am.  Rep.  719;  Stringer 
V.  Alabama  Mineral  B.  Co.  99  Ala.  397,  13 
So.  75;  16  Am.  &  Eng.  Enc  Law,  pp.  426, 
427 ;  MoAdoo  v.  Bichmond  d  D.  B.  Co.  105 
N.  C.  140,  11  S.  E.  316;  Wilson  v.  Brett,  11 
Mees.  &  W.  113. 

It  was  the  duty  of  deceased  to  ascertain 
whether  the  extra  freight  train  which  he 
boarded  at  Laramie  was  one  which  was  al- 
lowed to  carry  passengers. 

FlahHty  v.  Union  P.  B.  Co.  6  C.  C.  A.  167, 
12  U.  S.  App.  632,  56  Fed.  908;  Eaton  v. 
Delaware,  L.  d  W.  B.  Co.  57  N.  Y.  382,  15 
Am.  Rep.  513;  Powers  v.  Boston  d  M.  B.  Co. 
163  Mass.  188,  26  N.  E.  446;  Waterhury  v. 
New  York  C.  B.  Co.  21  Blatchf.  314,  17  Fed. 
671;  Teoias  d  P.  B.  Co.  v.  Black,  87  Tex. 
160,  27  8.  W.  118;  Hutchinson,  Carr.  §S  554, 
555;  Patterson,  Railway  Accident  Law,  §S 
215,  379;  Atchison,  T.  d  S.  F.  B.  Co.  v. 
Gants,  38  Kan.  608,  17  Pac' 54. 

Sanborn,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  court  refused  to  instruct  the  jury 
that  the  deceased  was  a  passenger  on  the 
freight  train  of  the  defendant  at  the  time 
he  was  injured,  and  that  if  he  was  killed 
by  the  negligence  of  the  company  the  plain- 
tiff was  entitled  to  recover.  This  ruling  is 
the  first  and  the  chief  complaint  of  counsel 
for  the  plaintiff  in  error.  There  are,  how- 
ever, two  reasons  why  this  specification  of 
error  cannot  be  sustained. 

In  the  first  place,  Purple  had  no  pass, 
ticket,  or  permit  to  ride  free  upon  this 
train,  he  paid  no  fare,  and  there  was  evi- 
dence tending  to  prove  that  he  did  not  in- 
tend to  pay  fare,  and  l^at  there  was  a  tacit 
understanding  between  him  and  the  con- 
ductor, Davis,  that  he  should  ride  free.  He 
was  a  man  of  years,  intelligence,  and  expe- 
rience.   He  had  been  employed   upon  this 
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railroad  for  about  nine  years.  He  knew 
that  he  had  no  right  to  ride,  and  that  the 
conductor  of  this  &ain  had  no  authority  to 
permit  him  to  ride,  without  the  payment  of 
nis  fare.  The  rules  governing  the  opera- 
tion of  this  railroad  during  the  nine  years 
when  he  was  employed  upon  it  prohibited 
this  course  of  action,  and  they  forbade  it 
when  he  was  killed.  He  had  been  familiar 
with  these  rules  during  the  nine  years  of 
his  employment  upon  this  railroad,  from 
1884  to  1893,  and  in  the  seven  years  which 
followed,  from  1893  to  1899,  before  he  was 
injured,  it  is  hardly  possible  that  he  could 
have  forgotten  or  could  have  become  ignor- 
ant of  the  specific  fact  that  conductors  were 
not  empowered  to  grant  free  transportation 
upon  this  railroad,  or  of  the  general  and 
universally  known  fact  that  it  is  not  the 
custom  to  permit  them  to  do  so  upon  any 
railroad.  If,  knowing  this  fact,  he  entered 
and  rode  upon  this  train  with  the  deliberate 
intention  not  to  pay  his  fare,  under  the  tacit 
understanding  between  himself  and  the  con- 
ductor that  he  should  not  pay  it,  the  entire 
transaction  was.  a  fraud  upon  the  railroad 
company,  and  a  deliberate  attempt  to  ap- 
propriate transportation  without  compensa- 
tion, in  violation,  not  only  of  the  rules  of 
the  company,  but  also  of  the  civil  and  the 
moral  law.  If  he  entered  and  continued 
upon  this  train  under  this  understanding 
with  the  settled  intention  not  to  pay  his 
fare,  the  relation  of  passenger  and  carrier 
was  never  created  between  him  and  the 
(Company,  but  he  was  a  mere  trespasser  upon 
its  property,  fraudulently  appropriating  his 
ride,  and  the  only  duty  which  the  company 
owed  to  him  was  to  abstain  from  wilfully 
or  recklessly  inflicting  injury  upon  him. 
One  who,  knowing  that  a  conductor  has  no 
authority  to  grant  free  transportation,  en- 
ters and  rides  upon  his  train  with  the  de- 
liberate intention  UQt  to  pay  his  fare,  under 
an  agreement  or  under  a  tacit  understand- 
ing with  the  conductor  that  he  shall  ride 
free,  commits  a  fraud  upon  the  railroad 
company,  and  is  not  a  passenger,  but  is  a 
mere  trespasser,  to  whom  the  only  duty  of 
the  company  is  to  abstain  from  wilful  or 
reckless  injuiy.  Condran  v.  Chicago,  M,  d 
8t.  P.  R.  Co,  28  L.  R.  A.  749,  14  C.  C.  A. 
506-508,  32  U.  S.  App.  182,  185,  67  fed. 
622,  523 ;  Toledo,  W.  &  W.  R,  Co.  v.  Brooks, 
81  III.  250;  Chicago  d  A,  R,  Co,  y.*Miohie, 
83  HI.  431 ;  Toledo,  W.  d  W.  R.  Co.  v.  Begga, 
85  111.  84,  28  Am.  Rep.  613;  Chicago,  B.  d 
Q.  R.  Co.  V.  MehUack,  131  111.  64,  22  N.  E. 
812;  McVeety  v.  Bt.  Paul,  M.  d  M.  R.  Co. 
46  Minn.  269,  11  L.  R.  A.  174,  47  N.  W. 
809;  Roheriaon  v.  New  York  d  E.  R.  Co. 
22  Barb.  91 ;  Union  P.  R.  Co.  v.  NUAola,  8 
Kan.  605,  12  Am.  Rep.  475 ;  Prince  v.  Inter- 
national d  a.  N.  R.  Co.  64  Tex.  146;  Oulf, 
C.  d  8.  F.  R.  Co.  V.  Campbell,  76  Tex.  175, 
13  S.  W.  19;  Way  v.  Chicago,  R.  /.  d  P.  R. 
Co.  64  Iowa,  48,  52  Am.  Rep.  431,  19  N.  W. 
828,  73  Iowa,  463,  35  N.  W.  525;  HendryOf 
v.  Kansae  City,  Ft.  8.  d  G.  R.  Co.  45  Kan. 
377,  25  Pac.  893;  Kanaae  P.  R.  Co.  v.  Whip- 
ple, 39  Kan.  531,  18  Pac.  730;  Atchison,  T. 
57L.  R.  A. 


d  8.  F.  R,  Co.  v.  Ganta,  38  Kan.  608,  17 
Pac.  54.  A  contract  is  indispensable  to  the 
relation  of  carrier  and  passenger.  The 
minds  of  the  parties  must  meet  upon  the 
agreement  that  the  carrier  will  transport 
and  the  passenger  will  pay  for  the  transpor- 
tation, in  the  absence  of  a  specific  agreement 
or  permission  by  the  proper  officer  of  the 
transportation  cpmpany  that  the  latter  will 
carry  the  passenger  without  compensation. 
This  contract  of  carriage  may,  it  is  true, 
be  express  or  implied,  but  if  it  does  not  ex- 
ist in  either  form  the  relation  of  carrier 
and  passenger  cannot  have  been  created. 
An  implied  a^eement  to  pay  fare,  and 
hence  the  relation  of  carrier  and  passenger, 
undoubtedly  arises  where  one  enters  a  pas- 
senger car  and  rides  towards  his  destina- 
tion. But  it  is  equally  true  that  if  one  en- 
ters and  rides  under  an  express  or  implied 
agreement  with  a  conductor,  whom  he  knows 
or  has  reasonable  cause  to  believe  nas  no  au- 
thority to  make  such  a  contract,  that  he 
shall  not  pay  his  fare,  but  shall  cheat  the 
companv  out  of  the  transportation,  no  con- 
tract of  carriage  is  created,  but  the  exist- 
ence of  such  an  agreement  is  conclusively 
negatived  by  the  actual  fraudulent  contract 
so  that  it  cannot  exist.  Therefore,  if  the 
deceased  entered  and  rode  under  the  fraud- 
ulent understanding  with  the  conductor 
that  he  should  pay  no  fare  and  with  the  de- 
liberate intention  to  pay  none,  there  was 
neither  an  express  nor  an  implied  agree- 
ment that  he  should  pay  for  his  transpor- 
tation, and  no  relation  of  carrier  and  pas- 
senger arose,  because  the  minds  of  Purple 
and  the  conductor  never  met  upon  any  such 
contract,  but  came  together  upon  the  con- 
trary understanding  that  Purple  should  pay 
no  fare  and  should  not  be  a  passenger,  but 
should  fraudulently  appropriate  his  trans- 
portation. The  bill  of  exceptions  instructs 
us  that  there  was  evidence  tending  to  estab- 
lish this  state  of  facts,  and  in  the  presence 
of  it  the  court  properly  refused  to  instruct 
the  jury  that  Purple  was  a  passenger,  and 
that  the  plaintiff  was  entitled  to  recover  if 
he  was  killed  by  the  negligence  of  the  de- 
fendant, because  if  this  state  of  facts  ex- 
isted he  was  not  a  passenger,  and  the  limit 
of  the  duty  of  the  defendant  toward  him 
was  to  refrain  from  wilful  and  reckless  in- 
jury to  him. 

In  the  second  place.  Purple  was  riding 
on  a  train  which  was  prohibited  from  car- 
rying passengers  by  the  rules  of  the  com- 
pany, and  there  was  evidence  tending  to 
prove  that  he  either  knew  this  fact,  or  had 
notice  of  such  facts  as  would  have  led  a  per- 
son of  ordinary  prudence  and  diligence  to 
an  inquiry  which  would  have  disclosed  its 
existence.  The  record  is  clear  that  at  the 
time  Purple  boarded  the  train  on  which  he 
rode  to  his  death  that  train  was  an  extra 
freight  train,  which  was  forbidden  to  take 
or  carry  passengers.  After  he  started  upon 
his  ride  and  at  Sherman  it  was  made  the 
second  section  of  regular  passenger  train 
No.  6  by  the  orders  of  the  train  despatcher, 
but  the  character  of  the  train  and  the  num- 
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ber  of  the  cars  remained  unchanged.  It 
still  contained  tiie  27  or  28  freight  cars  and 
caboose  with  which  it  started  from  Laramie, 
and  it  contained  no  passenger  cars.  The 
orders  of  the  despatcher  made  this  the  sec- 
ond of  five  sections  runnii^  on  the  time  of 
regular  passenger  train  No.  6.  The  first 
section  which  preceded  it  was  a  freight 
train,  the  two  sections  which  followed  it 
were  passenger  trains,  and  the  fifth  or  last 
section  was  a  freight  train.  Thus,  this 
passenger  train  No.  6  consisted  of  five  sec- 
tions, the  first,  second,  and  fifth  of  which 
were  composed  exclusively  of  freight  cars 
and  cabooses,  and  were  in  fact  freight 
trains. 

It  will  be  convenient  to  notice  here  the 
earnest  argument  of  counsel  for  the  plain- 
tifif  presented  in  the  discussion  of  another 
specification  of  error  to  establish  the  propo- 
sition that,  if  the  extra  freight  train  on 
which  Purple  was  riding  was  prohibited 
from  carrying  passengers  before  it  reached 
Sherman,  it  was  permitted  to  do  so  after  it 
passed  that  point,  so  that  at  the  time  Pur- 
ple was  killed  it  was  not  under  this  ban. 
Stated  in  syllogistic  form,  this  is  the  con- 
tention: The  rules  permitted  regular  freight 
trains  to  carry  passengers  and  forbade  ex- 
tra freight  trains  to  do  so.  They  declared 
that  regular  freight  trains  were  those  run- 
ning on  schedule  time,  while  extra  freight 
trains  were  those  which  did  not  run  upon 
such  time.  Prior  to  its  arrival  at  Sherman 
the  train  on  which  Purple  rode  was  not 
running  on  the  schedule  time  of  any  train. 
After  it  passed  Sherman  it  ran  on  the 
schedule  time  of  regular  passenger  train 
No.  6.  It  therefore  became  from  that  time 
a  regular  train,  because  it  was  running  on 
the  schedule  time  of  the  regular  passenger 
train,  and  hence  it  became  authorized  to 
carry  passengers  before  the  fatal  injury  was 
infiicted.  This  argument  is  not  persuasive 
or  convincing,  because  the  composition, 
character,  and  function  of  the  train  on 
which  Purple  rode  remained  the  same  after 
it  became  a  section  of  the  passenger  train 
that  it  was  before  that  time,  and  because 
after  it  passed  Sherman  it  was  not  running 
on  any  schedule  time  prescribed  for  it  upon 
the  time  card,  but  upon  the  time  of  a  pas- 
senger train,  under  the  special  and  tempo- 
rary orders  of  the  train  despatcher.  It  is, 
however,  unnecessary  to  discuss  this  ques- 
tion, because  the  right  of  the  conductor  of 
this  train  to  carry  passengers  upon  it  after 
it  passed  Sherman  is  conclusively  negatived 
by  another  admitted  rule  of  the  company. 
That  rule  is  that,  where  freight  trains  on 
which  passengers  are  allowed  to  be  carried 
are  run  in  sections,  the  last  section  of  the 
train  only  will  be  permitted  to  carry  the 
passengers.  If,  therefore,  this  became  a 
regular  freight  train  authorized  to  carry 
passengers  when  it  passed  Sherman,  it  was 
only  the  fifth  section  of  this  freight  train 
which  was  permitted  to  do  so,  while  the 
conductor  of  the  second  section,  on  which 
Purple  was  riding,  was  expressly  prohibited 
frnm  exercising  this  privilege.  The  train 
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upon  which  Puiple  rode,  therefcM'e,  was 
when  he  boarded  it,  and  continued  to  be  un- 
til the  fatal  collision,  a  train  which  was  for- 
bidden by  the  rules  of  the  company  to  ac- 
cept or  carry  him  as  a  passenger. 

Purple  had  worked  on  this  railroad  for 
nine  years,^— from  1884  to  1893.  During  a 
part  of  this  time  he  had  been  a  conductor 
upon  the  railroad.  The  rules  for  the  ofpe- 
ration  of  the  railroad  were  the  same  in  1899, 
when  he  was  injured,  that  they  were  in 
1893,  when  he  left  his  employment.  At  and 
before  that  time  he  was  familiar  with  them. 
It  is  difficult  to  believe  that  in  1899  he  could 
have  forgotten  that  these  rules  permitted 
some  freight  trains  to  carry  passengers  and 
prohibited  others  from  doing  so.  For  a  day 
or  two  before  he  started  on  his  fatal  ride 
he  had  been  visiting  at  Laramie,  where  he 
boarded  the  train.  On  the  day  upon  which 
he  started  he  had  been  in  the  office  of  the 
train  despatcher,  where  he  could  have  read- 
ily learned  by  a  simple  inquiry  whether  or 
not  the  train  upon  which  he  entered  was 
permitted  to  carry  passengers.  Beyond  all 
question,  these  facts  charged  Purple  with 
notice  sufficient  to  put  any  man  of  ordinary 
prudence  and  diligence  upon  inquiry  for  the 
answer  to  the  question  whether  or  not  this 
train  was  authorized  to  carry  passengers, 
and  brought  him  far  within  the  established 
rule  that  notice  sufficient  to  put  one  on  in- 
quiry for  a  fact  is  notice  of  all  the  facts  rel- 
ative to  the  matter  in  question  that  a  rea- 
sonably diligent  investigation  and  inquiry 
will  disclose.  In  this  state  of  the  evidence 
the  court  below  rightly  charged  the  juiy: 
"It  was  the  duty  of  the  deceased  to  inquire 
whether  this  train  was  such  as  was  author- 
ized to  carry  passengers.  It  does  not  ap- 
pear that  he  did  so;  consequently  he  was 
charged  with  such  knowledge  and  informa- 
tion as  reasonable  inquiry  would  have  elic- 
ited." No  exception  was  taken  to  this  por- 
tion of  the  instructions  of  the  court,  and  it 
comes  here,  the  established  law  of  this  case. 
If,  therefore,  Purple  knew,  or  by  a  reason- 
ably diligent  inquiry  he  could  have  learned, 
that  the  train  which  he  boarded  was  not 
permitted  to  carry  passengers,  he  was  not 
a  passenger  upon  it,  but  was  a  mere  tres- 
passer on  that  train,  because,  in  the  ev^  of 
the  law,  he  was  there  knowingly  violating 
the  rules  of  the  company.  There  was  evi- 
dence tending  to  show  this  state  of  facts, 
and  in  the  presence  of  it  the  court  could  not 
have  lawfully  instructed  the  jury  that  Pur- 
ple was  a  passenger,  and  that  the  defendant 
was  liable  for  his  death  if  it  was  caused  by 
its  negligence,  because,  if  this  state  of  facts 
existed,  Purple  was  a  trespasser,  and  not  a 
passenger,  and  the  only  duty  of  the  defend- 
ant to  him  was  to  abstain  from  wantonly 
or  recklessly  inflicting  injury  upon  him. 
One  who  enters  and  rides  upon  a  ear  or 
train  which  he  knows,  or  by  the  exercise  of 
reasonable  diligence  would  know,  is  prohib- 
ited from  carrying  passoigers,  is  a  tres- 
passer, and  not  a  passenger,  and  the  only 
duty  of  the  railroad  company  toward  him 
is  to  abstain  from  wanton  or  reckless  in- 


i902L 


PuuPLK  V.  Union  Pacific  R.  Co. 


705 


jury  to  him.  Virginia  Midland  R.  Oo,  ▼. 
Boach,  83  Va.  375,  6  S.  £.  175;  Robertacm 
▼.  New  York  d  E,  R.  Co.  22  Barb.  91 ;  Eaton 
V.  i>eteicare,  L.  d  W.  R,  Co.  57  N.  Y.  382, 
384,  15  Am.  Rep.  513;  Pennsylvania  R,  Co. 
T.  Langdon,  92  Pa.  21,  37  Am.  Rep.  651; 
Powers  y.  Boston  d  M.  R.  Co.  153  Mass. 
188,  191,  192,  26  N.  K  446;  Flower  v.  Penn- 
sylvania R.  Co.  69  Pa.  210,  8  Am.  Rep.  251 ; 
Ecliff  V.  Wabash,  8t.  L.  d  P.  R.  Co.  64  Mich. 
196,  31  N.  W.  180. 

The  concluaipns  which  have  now  been  an- 
nounced have  not  been  reached  without  a 
careful  perusal  and  consideration  of  the  au- 
thorities cited  by  counsel  for  the  plaintiff 
in  error,  such  as  Dunn  v.  Grand  Trunk  R. 
Co,  58  Me.  187,  4  Am.  Rep.  267;  Lucas  v. 
MilvDaukee  d  St.  P.  R.  Co.  33  Wis.  41,  54, 
14  Am.  Rep.  735;  Philadelphia  d  R.  R.  Co. 
V.  Derby.  14  How.  468,  484,  14  L.  ed.  502, 
508;  Gradin  v.  St.  Paul  d  D.  R.  Co.  30 
Minn.  217,  220,  14  N.  W.  881;  St.  Joseph  d 
W.  R.  Co.  V.  Wheeler,  35  Kan.  185,  10  Pac. 
461 ;  and  Whitehead  v.  St.  Louis,  I.  M.  d  S. 
R.  Co.  99  Mo.  263,  6  L.  R.  A.  409,  ll  S.  W. 
751, — in  which  boys  and  men  who  had  never 
been  employed  upon  the  railroad,  or  who 
had  no  notice  of  facts  sufficient  to  put  them 
upon  inquiry  as  to  the  power  of  the  con- 
ductor or  o^cer  in  charge  of  the  train  to 
permit  them  to  ride  upon  it  as  passengers, 
were  held,  under  the  circumstances  of  these 
particular  cases,  to  stand  in  this  relation 
to  the  companies.  The  rules  and  principles 
announced  in  those  cases  are  inapplicable 
to  the  facts  of  the  case  in  hand,  because  the 
ovidence  here  conclusively  establishes  the 
fact,  which  did  not  exist  in  those  cases,  that 
before  the  alleged  passenger  boarded  the  ex- 
tra freight  train  he  knew  facts  which  would 
put  any  man  of  reasonable  prudence  upon 
inquiry  to  ascertain — First,  whether  or  not 
that  train  was  permitted  to  carry  passen- 
gers; and,  second,  whether  or  not  the  con- 
ductor had  any  authority  to  allow  him  to 
ride  upon  it,  and  because  there  was  evidence 
in  this  case,  which  was  not  presented  in  any 
of  those  cases,  tending  to  show  that  the  al- 
leged passenger  entered  and  rode  upon  the 
train  with  the  deliberate  intention  not  to 
pay  his  fare,  under  a  tacit  understanding 
with  the  conductor  that  he  should  ride  free. 
Purple  did  not  approach  this  train  in  the 
relation  to  the  company  of  a  boy  or  of  an 
ordinary  individual  honestly  seeking  trans- 
portation without  knowledge  of  the  rules 
or  practices  of  the  company.  The  conceded 
facts  that  he  had  been  employed  upon  the 
railroad  for  nine  years,  had  been  familiar 
with  the  rules  and  practices  upon  the  road, 
and  the  evidence  of  his  intention  mot  to  pay, 
and  tacit  understanding  with  the  conductor 
that  he  should  not  pay  fare,  gave  him  no- 
tice of  facts,  and  suggested  inquiry  which 
the  ordinary  applicant  for  passage  upon 
the  train  of  a  railroad  company  does  not 
have.  This  case  is  not  governed  by  the  au- 
thorities cited  by  the  plaintiff  in  error, 
which  declared  the  liabilities  of  railroad 
companies  upon  very  different  states  of 
facts,  but  is  controlled  by  the  rules  and  the 
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decisions  to  which  reference  has  been  made 
in  the  earlier  portion  of  this  opinion. 

It  will  be  convenient  to  notice  here  an- 
other contention  of  counsel  for  plaintiff  in 
error  allied  to  those  which  have  already 
been  considered.  It  is  that  although  Pur- 
ple was  not  a  passenger  he  was  not  a  tres- 
passer, and  the  court  should  have  instructed 
the  jury  that  the  defendant  was  liable  to 
him  for  gross  negligence.  In  support  of 
this  proposition  cases  are  cited  like  PhiU> 
delphia  d  R.  R.  Co.  v.  Derby,  14  How.  483, 
14  L.  ed.  502,  where  a  passenger  who  was 
riding  free  upon  the  railroad  by  the  invita- 
tion of  the  president  of  the  company  was 
carelessly  injured,  and  Farmers*  Loan  d  T. 
Co.  V.  Baltimore  d  0.  S.  W.  R.  Co.  102  Fed. 
17,  where  one  riding  in  a  passenger  car  upon 
a  pass  sustained  injury  through  the  negli- 
gence of  the  company,  and  it  was  held  that 
the  defendant  was  liable  to  these  persons 
for  the  exercise  of  ordinary  care  and  dili- 
gence, and  that  any  failure  to  exercise  such 
care  might  well  be  characterized  as  gross. 
These  authorities,  and  the  rules  of  law  upon 
which  they  rest  and  which  they  announce, 
have  no  application  to  the  case  in  hand. 
Purple  was  not  traveling  on  a  free  pass. 
He  was  not  a  licensee.  He  was  either  a 
passenger  without  knowledge  and  without 
notice  of  facts  suggesting  an  inquiry  which 
would  have  led  a  prudent  man  to  knowledge 
of  the  fact  that  the  conductor  of  this  tram 
was  not  authorized  to  permit  him  to  ride 
upon  it  as  a  passenger,  or  he  was  a  tres- 
passer with  knowledge,  or  with  notice 
charging  him  with  knowledge,  of  this  fact, 
engaged  in  executing  a  deliberate  intention 
to  ride  upon  the  train  in  violation  of  the 
rules  of  the  company.  He  was  not  a  li- 
censee, and  he  could  occupy  no  middle  posi- 
tion. There  was,  therefore,  no  error  in  the 
refusal  of  the  court  to  charge  that  if  he 
was  not  a  passenger  the  railroad  company 
was  liable  to  him  for  gross  negligence.  The 
term  "gross"  in  this  connection  is  nothing 
but  an  epithet.  It  means  no  more  than  the 
failure  to  exercise  ordinary  diligence  in  the 
circumstances  of  the  particular  case.  It 
distinguishes  no  legal  degree  of  negligence, 
and  it  is  not  error  to  refuse  to  apply  it  to 
the  negligence  for  which  a  defendant  may 
be  liable,  because  its  use  merely  tends  to 
create  doubt  and  to  increase  confusion. 
Wilson  V.  Brett,  11  Mees.  &  W.  113;  TJ^e 
New  World  v.  King,  16  How.  474,  14  L.  ed. 
1021 ;  Milicaukee  d  St.  P.  R.  Co.  v.  Arms, 
91  U.  S.  489,  494,  23  L.  ed.  374,  376;  Beal 
v.  South  Devon  R.  Co.  3  Hurlst.  &  C.  337; 
€hrill  V.  General  Iron  Screw  Collier  Co. 
(1866)  L.  R.  1  C.  P.  600;  Perkins  v.  New 
York  C.  R.  Co.  24  N.  Y.  196,  207,  82  Am. 
Dec.  281. 

Another  complaint  of  the  plaintiff  in  er- 
ror is  that  the  court  instructed  the  jury  that 
there  was  no  evidence  in  the  case  sufficient 
to  warrant  them  in  finding  that  there  was 
any  wanton,  wilful,  or  reckless  disregard  by 
the  company  of  the  safety  of  the  deceased. 
But  the  bill  of  exceptions  contains  these 
two  statements:     "All  evidence  tending  to 
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■how  the  fact  or  character  of  defendant'! 
negligence  is  contained  in  this  bill  of  ex- 
ceptions;" and  "there  was  no  evidence  in 
the  case  tending  to  show  wanton,  wilful,  or 
reckless  disregard  on  the  part  of  the  com- 
pany of  the  safety  of  the  deceased."  Coun- 
sel review  the  evidence  contained  in  the  bill 
of  exceptions},  and  ask  a  holding  that  there 
was  evidence  tending  to  show  wilful  and 
reckless  injury.  But  this  question  is  not 
here  for  our  consideration.  The  only  way 
in  which  it  could  have  been  presented  in  the 
present  state  of  the  record  was  by  an  excep- 
tion to  the  statement  in  the  bill  of  excep- 
tions that  there  was  no  such  evidence  in  the 
case  taken  and  recorded  in  the  bill  itself. 
No  such  objection  or  exception  was  taken, 
so  that  the  question  whether  or  not  there 
was  such  evidence  was  not  presented  to  the 
court  below  when  it  certified  the  record, 
and  as,  in  an  action  at  law,  this  is  a  court 
for  the  correction  of  errors  exclusively, 
there  could  have  been  no  error  in  the  court 
below,  because  that  question  was  not  pre- 
sented to  or  ruled  upon  by  that  court  when 
the  bill  of  exceptions  was  made.  In  this 
court  the  record  presented  by  that  bill,  in 
the  absence  of  objection  or  exception 
thereto,  is  conclusive. 

It  is  assigned  as  error  that  the  court  re- 
fused to  instruct  the  jury  that,  although 
the  conductor  did  not  intend  to  demand 
transportation,  the  fact  that  he  had  such 
intention  could  not  in  any  way  affect  the 
right  of  the  plaintiff  to  recover,  in  the  ab- 
sence of  evidence  to  show  that  Purple  in 
bome  way  induced  the  conductor  to  form 
Kuch  intention.  But  there  was  evidence 
tending  to  show  that  Purple  did  induce  him 
to  form  this  intention  by  presenting  himself 
for  transportation,  by  forming  with  him  the 
tacit  understanding  that  he  should  ride 
free,  and  by  entering  and  riding  upon  the 
train  without  the  payment  or  the  offer  to 
pay  fare,  in  pursuance  of  his  deliberate  in- 
tention and  tacit  understanding  that  he 
should  ride  without  the  payment  of  any. 
The  instruction  requested  was  therefore  in- 
applicable to  the  facts  of  this  case,  and 
there  was  no  error  in  its  refusal.  It  is  not 
the  duty  of  a  trial  court  to  instruct  the 
jury  what  the  law  would  be  in  the  absence 
of  material  evidence  which  has  been  pre- 
sented and  submitted  to  the  jury  upon  the 
crucial  issues  in  the  case.  It  completely 
discharges  its  duty  when  it  gives  the  law 
applicable  to  the  evidence  before  the  jury. 

For  the  same  reason  there  was  no  error 
in  the  refusal  of  the  court  to  charge  the 
jury  that  some  of  the  defendant's  freight 
trains  carried  passengers,  that  Purple  was 
riding  on  one  of  them  with  the  knowledge 
and  assent  of  the*  conductor  in  charge,  and 
that  under  these  circumstances,  in  the  ab- 
sence of  evidence  to  the  contrary,  it  would 
be  presumed  that  he  was  a  passenger.  This 
instruction  ignored  all  the  material  evidence 
in  the  case  upon  which  the  jury  based  its 
finding  that  he  was  not  a  passenger,  the  ev- 
57  L.  R.  A. 


ideuce  of  his  deliberate  intention  not  to  pay 
fare,  of  the  tacit  understanding  that  he 
should  ride  free,  of  his  employment  upon 
the  road  for  nine  years,  and  his  familiarity 
with  the  rules,  and  of  his  presence  and  op- 
portunity to  learn  the  facts  at  Laramie  be- 
fore he  started  upon  his  fatal  ride. 

It  is  said  that  it  was  error  for  the  court 
to  refuse  to  charge  that  the  payment  of  fare 
is  not  necessary  to  give  rise  to  the  liability 
to  pay  it,  and  that  if  the  carrier  permits  the 
passenger  to  take  his  seat  without  requir- 
ing payment  the  obligation  to  pay  will 
stand  for  actual  payments  But  the  rule  of 
law  embodied  in  this  request  was  fairly 
given  to  the  jury  in  the  general  charge  of 
the  court.  Although  the  evidence  was  con- 
clusive that  Purple  never  paid  any  fare,  and 
never  was  asked  to  pay  any,  the  court  in- 
structed the  jury  that  if  he  was  invited 
onto  a  train  authorized  to  carry  passengers, 
either  by  express  words  or  by  a  tacit  under- 
standing between  him  and  the  conductor,  he 
became  a  passenger,  and  it  was  the  duty  of 
the  company  to  exercise  the  highest  degree 
of  practicable  care  for  his  safe  transporta- 
tion. 

It  is  contended  that  the  court  erred  be- 
cause it  failed  to  submit  instructions  (1) 
that  if  the  car  on  which  Purple  was  riding 
was  of  the  same  general  appearance  of  other 
trains  on  which  passengers  were  carried  on 
that  division  of  the  railroad,  but  by  reason 
of  other  facts,  unknown  to  Purple,  the  train 
was  not  permitted  to  carry  passengers,  and 
if  the  failure  of  the  conductor  to  demand 
fare  was  not  procured  by  Purple,  he  was 
a  passenger;  and  (2)  that  a  person  riding 
by  the  unauthorized  permission  of  the  con- 
ductor on  a  train  not  intended  for  the  car- 
riage of  passengers  is  not  a  trespasser,  un- 
less it  was  known  to  him  that  the  conductor 
exceeded  his  authority.  It  may  be  con- 
ceded for  the  purpose  of  this  discussion,  al- 
though the  proposition  is  not  considered  or 
decided,  that  one  without  any  knowledge 
and  without  any  notice  of  facts  sufficient 
to  put  him  upon  inquiry  which  would  lead 
to  knowledge  of  the  lack  of  the  authority  of 
a  conductor  upon  or  of  the  character  of  a 
train  which  was  not  permitted  to  carry  pas- 
sengers might  become  a  passenger  upon  thai 
train  under  the  circumstances  stated  id 
these  propositions.  The  difficulty  with  the 
instructions  is  that  Purple  was  in  no  such 
situation.  He  was  an  old  employee  on  the 
road.  In  its  practical  operation  he  had 
known  and  had  experienced  the  fact  for  nine 
years  thai;  regular  freight  trains  might 
carry  passengers  and  that  extra  freights 
might  not.  It  is  certainly  probable  that 
he  knew  this  fact  when  he  boarded  the 
train,  seven  years  later.  Whether  he  did 
or  not,  the  record  clearly  shows  that  he  had 
ample  knowledge  of  facts  to  put  Mm  upon 
an  inquiry  which  would  have  led  to  an 
acquaintance  with  this  fact.  Under  tliese 
circumstances,  he  could  not  escape  this  duty 
of  inquiry.     He  was  in  this  situation:     If 
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he  had  forsotten  the  rules  and  the  practices, 
then  he  did  not  know  that  any  freight 
trains  on  that  railroad  carried  passengers, 
and  the  fact  that  he  placed  himself  upon  a 
freight  train  was  notice  to  him  that  he  was 
wrongfully  there,  because  the  presumption 
is  that  freight  trains  are  for  freight  and 
passenger  trains  for  passengers.  In  the 
absence  of  any  rule  or  practice  permitting 
freight  trains  to  carry  passengers,  the  pre- 
sumption is  that  one  riding  for  his  own 
convenience  on  a  freight  train^  an  engine, 
a  hand  car,  or  any  other  carriage  of  a  com 
mon  carrier  that  is  evidently  not  designed^ 
for  the  transportation  of  passengers,  is 
unlawfully  there  and  is  a  trespasser.  Bry- 
ant Y.  Chicago,  8t.  P,  M,  d  0.  R.  Co.  4  C. 
C.  A.  146,  147,  12  U.  8.  App.  115,  123,  63 
Fed.  997,  998;  Potvera  y.  Boston  d  M.  R. 
Co.  153  Mass.  188,  190,  26  N.  £.  446;  Eaton 
▼.  Delaware,  L.  d  W.  R.  Co.  67  N.  Y.  382, 
15  Am.  Rep.  613;  Files  y.  Boston  d  A.  R. 
Co.  149  Mass.  204,  21  N.  £.  311;  Howr  y. 
Maine  C.  R.  Co.  70,  Me.  66,  72,  73,  36  Am. 
Rep.  299;  Gardner  v.  Ifev)  Ha^en  d  N.  Co. 
51  Conn,  143,  60  Am.  Rep.  12;  Oraham  v. 
Toronto,  G.  d  B.  R.  Co.  23  U.  C.  C.  P.  641; 
Bheerman  ▼.  Toronto,  G.  d  B.  R.  Co.  34  U. 
C.  Q.  B.  451;  Chicago  d  A.  R.  Co.  y.  Michie, 
83  111.  427. 

If,  on  the  other  hand,  Purple  knew  the 
rules  and  the  practice  of  the  railroad  com- 
pany, then  he  knew  that  conductors  were 
forbidden  to  carry  passengers,  and  passen- 
gers were  prohibited  from  riding,  on  extra 
freight  trains.  So  that^  whether  he  knew 
the  rules  or  not,  the  duty  was  imposed  upon 
him  to  inquire  and  to  ascertain  whether 
or  not  the  train  upon  which  he  entered  was 
a  regular  or  an  extra  freight  train.  The  in- 
structions under  consideration  ignore  this 
duty  of  inquiry  which  the  situation  and 
knowledge  of  Purple  imposed  upon  him, 
and  for  that  reason  they  were  properly  re- 
fused. He  was  a  trespasser,  not  only  if  he 
knew  that  the  train  on  which  he  rode  was 
not  permitted  to  carry  passengers  and  that 
the  conductor  was  not  authorized  to  allow 
him  to  ride  upon  it,  but  also  if  he  knew 
such  facts  relative  to  this  matter  as  would 
have  put  a  man  of  ordinary  prudence  and 
diligence  upon  an  inquiry  which  would  have 
led  to  a  knowledge  of  these  facts. 

The  specifications  of  error  in  this  case  are 
numerous.  They  have  not  all  been  specifi- 
cally set  forth,  but  the  rules  and  principles 
of  th«  law  and  the  facts,  by  which  they 
must  be  judged,  have  now  been  carefully 
considered  and  declared.  Our  conclusion 
is  that  the  material  issues  in  this  case  were 
fairly  and  impartially  tried,  that  the 
charge  of  the  court  tersely  and  correctly 
jiresented  to  the  jury  the  rules  of  law  ap- 
plicable to  the  evidence,  and  that  there  was 
no  error  in  the  refusal  of  the  court  to  sub- 
mit the  requested  instructions  of  counsel 
for  the  plaintiff. 

Thr   judgment    helow   is   accordingly   af- 
firmed. 
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SOUTHERN  PACIFIC  COMPANY,  Plff.  im 
Err., 

V. 

H.  A.  SCHOEIU 
(114  Fed.  466.) 

«1.  The  states  bave  tbe  rlvHt  to  reg- 
ulate wltbln  reasonable  limits  tbo 
relations  bet'ween  employers  and 
employees  within  their  borders,  and  to  fix 
by  legislative  enactments  the  liabilities  of 
the  former  for  the  acts  and  negligence  of  the 
latter. 

*A.  Sections  1843  and  1848  of  tbe  Re- 
vised Statutes  of  Utab  make  all  servants 
employed  In  the  serrlee  of  a  master  doing 
business  In  that  state,  who  are  Intrusted  by 
him  with  authority  to  command  his  other 
servants,  or  with  the  authority  to  direct  an- 
other of  his  servants  in  the  discharge  of  his 
duties,  vice  principals  of  their  master,  and 
charge  him  with  liability  for  their  negligence, 
whether  it  was  committed  in  the  discharge 
of  the  positive  duties  of  the  master  or  in  the 
performance  of  the  primary  duties  of  the 
servants. 

8.  Tbose  sections  make  tbe  master  li- 
able for  tbe  neflrlivence  of  superior 
servants  committed  In  the  discharge  of 
their  duties  as  employees,  whether  the  neg- 
ygence  was  committed  while  they  were  ex- 
ercising their  authority  to  command  or  su- 
perintend others,  or  not. 

4.  A  wrltlnff  wblcb  contains  conipe- 
tent  evidence  upon  a  material  Issue  can- 
not be  lawfully  rejected  because  it  also  con- 
tains evidence  which  is  incompetent  and  ir- 
relevant. 

6.  Notbluff  less  tban  sncb  a  fortuitous 
vatberlnir  of  clrcunistances  as  pre- 
vents tbe  performance  of  a  duty,  and 
such  as  could  not  have  been .  foreseen  by  the 
exercise  of  reasonable  prudence,  or  overcome 
by  the  exercise  of  reasonable  care  and  dili- 
gence, constitutes  an  act  of  Ood  which  will 
excuse  the  discharge  of  a  duty. 

(March  24,  1902.) 

ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Utah 
to  review  a  judgment  in  favor  of  plaintiff 
in  an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Caldwell,  Sanborn,  and 
Thayer,  Circuit  Judges. 

hlessrs.  Thomas  T.  Fanntleroy  and 
Cornelina  Fanntleroy  for  plaintiff  in  er- 
ror. 

Messrs.  W.  Ii.  Masinnis  and  A«  J. 
Weber  for  defendant  in  error. 

^Headnotes  by  Sanborn,  Circuit  Judge. 


Note. — As  to  vice  priDcIpalshlp  determined 
by  the  character  of  tbe  act  which  caused  tbe 
injury,  sec  also  Lafayette  Bridge  Co.  v.  Olsen 
(C.  C.  App.  7tb  C.)  54  L.  R.  A.  33,  and  note; 
also  Kelly  v.  New  Haven  S.  B.  Co.  (Conn.) 
ante,  p.  494. 

As  to  vice  prlnclpalshlp  considered  with  ref- 
erence to  the  superior  rank  of  a  negligent  serv- 
ant, see  Stevens  v.  Chamberlin  (C.  C.  App.  lat 
C.)  51  L.  B.  A.  513. 
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Sanboniy  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

Between  1  and  2  o'clock  on  the  dark  and 
foggy  morning  of  December  20,  1890,  the 
second  section  of  a  passenger  train  of  the 
Southern  Pacific  Company,  upon  which  H. 
A.  Schoer  was  a  fireman,  ran  into  the  rear 
of  the  first  section  near  the  yard  limits,  of 
the  company  at  Terrace,  in  the  state  of 
Utah,  threw  this  fireman  aeainst  the  boiler 
of  the  engine,  and  fastened  him  there  un- 
der a  mass  of  coal  which  was  thrown  from 
the  tender  by  the  shock  of  the  collision,  un- 
til he  was  so  scalded  by  steam  that  escaped 
on  account  of  the  breaking  of  the  water 
gauge  that  he  died.  C.  Schoer,  the  admin- 
istrator of  his  estate,  brought  aji  action 
against  this  comoany  for  alleged  negligence 
causing  his  death,  and  obtained  a  verdict 
and  judgment  which  this  writ  of  error  has 
been  sued  out  to  review. 

The  main  complaint  of  the  company  is 
that  the  court  below  charged  the  jury  that 
under  the  statutes  of  the  state  of  Utah  the 
engineer  of  the  locomotive  on  which  the  de- 
ceased was  a  fireman  was  the  representa- 
tive of  the  companv,  and  that  his  negli- 
gence, if  any,  in  following  the  first  section 
of  the  train  too  closely,  and  in  running  his 
engine  too  rapidly  as  he  approached  ^he 
yard  limits  at  Terrace  at  the  time  of  the 
eollision,  was  the  negligence  of  the  com- 
pany. The  sections  of  the  statute  of  Utah 
which  induced  this  instruction  are: 

"1342.  All  persons  engaged  in  the  serv- 
ice of  any  person,  firm,  or  corporation,  for- 
eign or  domestic,  doing  business  in  this 
state,  who  are  intrusted  by  such  person, 
firm,  or  corporation  as  employer  with  the 
authority  of  superintendence,  control,  or 
command  of  other  persons  in  the  employ  or 
ser\ncc  of  such  employer,  or  with  the  au- 
thority to  direct  any  other  employee  in  the 
performance  of  any  duties  of  such  employee, 
are  vice  principals  of  such  employer,  and 
are  not  fellow  servants. 

''1343.  All  persons  who  are  engaged  in 
the  service  of  such  employer,  and  who, 
while  so  engaged,  are  in  the  same  grade  of 
service  and  are  working  together  at  the 
same  time  and  place  and  to  a  common  pur- 
pose, neither  of  such  persons  being  in- 
trusted by  such  employer  with  any  super- 
intendence or  control  over  his  fellow  em- 
ployees, are  fellow  servants  with  each  other ; 
provided,  that  nothing  herein  contained 
shall  be  so  construed  as  to  make  the  em- 
ployees of  such  employer  fellow  servants 
with  other  employees  engaged  in  any  other 
department  of  service  of  such  employer. 
Employees  who  do  not  come  within  the 
provisions  of  this  section  shall  not  be  con- 
sidered fellow  servants." 

Utah  Rev.  Stat.  1898. 

It  is  not  denied  that  the  engineer  in 
charge  of  the  engine  upon  which  the  de- 
ceased was  employed  at  the  time  of  his 
death  was  intrusted  by  the  company  with 
authority  to  superintend  and  direct  him  in 
the  performance  of  his  duties,  but  it  is  con- 
tended that  this  master  was  not  responsible 
for  his  negligence,  because  the  negligence 
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which  caused  the  injury  was  committed 
while  this  engineer  was  discharging  the 
primary  duty  of  a  servant,  and  was  not 
engaged  in  performing  one  of  the  positive 
duties  of  the  master,  and  because  this  neg- 
ligence was  committed  while  he  was  not  ex- 
ercising his  authority  to  superintend  the 
action  of  the  fireman  or  to  oirect  him  in 
the  performance  of  any  of  his  duties. 

The  argument  in  support  of  the  first  con- 
tention is :  Under  the  general  law  the  mas- 
ter was  not  liable  for  tlie  negligence  of  this 
engineer,  because  he  was  discharging  one  of 
the  primary  duties  of  the  servant,  and  was 
not  performing  one  of  the  positive  duties 
of  the  master,  when  he  committed  the  fatal 
acts  of  negligence.  The  purpose  and  effect 
of  the  sections  of  the  statute  of  Utah  which 
have  been  cited  were  not  to  change  or  to  ex- 
tend the  liabilities  of  masters  for  the  negli- 
gence of  their  servants,  but  their  sole  object 
and  effect  were  to  give  an  authoritative 
legislative  definition  of  the  terms  '*vice 
principal"  and  "fellow  servant,"  and  to 
leave  the  liabilities  of  the  masters  for  the 
acts  of  their  servants  as  they  were  before 
these  sections  were  enacted.  Therefore, 
since  the  Southern  Pacific  Company  would 
not  have  been  liable  for  the  negligence  of 
this  engineer  under  the  general  law,  it  is 
not  liable  for  it  under  this  statute.  The 
truth  of  the  major  premise  of  this  syllo- 
gism is  conceded.  In  the  absence  of  a  stat^ 
ute  the  liability  of  a  master  for  the  negli- 
gence of  his  servant  is  a  question  of  gen- 
eral law,  upon  which  the  decisions  of  the 
state  courts  are  not  controlling  upon  the 
Federal  judiciary,  and,  unless  the  negligent 
servant  is  the  general  manager  or  general 
superintendent  of  the  business  of  the  mas- 
ter, it  is  not  his  grade,  rank,  or  authority 
over  other  employees,  but  it  is  the  nature 
of  the  duty  he  is  discharging  when  he  ia 
guilty  of  the  negligence,  that  determines 
whether  he  is  a  vice  principal  or  a  fellow 
servant,  and  when  the  master  is  liable  or 
IS  exempt  from  liability  for  the  injury 
caused  by  his  carelessness.  If  he  is  dis- 
charging one  of  the  iabsolute  duties  of  the 
master,  the  latter  is  liable  for  his  acts  and 
for  his  negligence.  But,  if  he  is  discharg- 
ing one  of  the  primary  duties  of  the  6ery- 
ants,  his  employer  is  exempt  from  liability. 
Minneapolis  d  8t.  L,  R,  Co.  v.  Baugh^  149 
U.  S.  368,  37  L.  ed.  772,  13  Sup.  Ct.  Rep. 
914;  New  England  R.  Co.  v.  Conroyt  175 
U.  S.  323,  327,  44  L.  ed.  181,  184,  20  Sup. 
Cc.  Rep.  85;  Minneapolis  v.  Lundin^  7  C. 
C.  A.  344,  19  U.  S.  App.  245,  58  Fed.  525, 
527;  What  Cheer  Coal  Co,  v.  Johnson,  6 
C.  C.  A.  148,  12  U.  S.  App.  490,  56  Fed. 
810.  The  construction  and  maintenance  of 
a  railroad  is  the  business  of  the  master. 
Its  operation  is  the  business  of  his  serv- 
ants. The  failure  to  exercise  reasonable 
care  in  construction  and  maintenance  is  the 
negligence  of  the  master.  The  failure  to 
exercise  such  care  in  the  operation  of  a  rail- 
road is  the  negligence  of  the  servant  for 
which  the  master  is  not  liable.  The  alleged 
negligence  of  the  engineer  of  the  second  sec- 
tion of  this  train  in  running  his  engine  too 
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close  to  the  preceding  section,  and  too  rap- 
idly as  he  approached  the  yard  limits  at 
Terrace,  was  negligence  in  the  operation  of 
the  railroad,  for  which  the  Southern  Pacific 
Company  was  not  liable,  in  the  absence  of 
a  statute  which  changed  the  rules  and  prin- 
ciples of  the  general  law.  8t.  Louis,  7.  M. 
d  a.  R,  Co.  ▼.  Needham,  25  L.  R.  A.  833,  11 
C.  C.  A.  66,  58,  27  U.  S.  App.  227,  63  Fed. 
107,  109;  Northern  P.  R.  Co.  v.  Mase,  11 
C.  C.  A.  63,  27  U.  S.  App.  238,  63  Fed.  114, 
115;  Brady  v.  Chicago  &  O.  T.  R.  Co.  114 
Fed.  100.  These  principles  and  authorities 
amply  sustain  the  first  proposition  of  coun- 
sel for  the  plaintiff  in  error. 

But  the  correctness  of  the  second  pre- 
mise of  their  syllogism  is  not  so  obvious. 
A  vice  principal  is  the  representative  of  the 
master,  for  whose  acts  and  negligence  the 
master  is  responsible.  Minneapolia  v.  Lun- 
din,  7  C.  C.  A.  344,  19  U.  S.  App.  245,  58 
Fed.  525,  527.  The  rule  that  the  master  is 
liable  for  the  negligence  committed  by  a 
servant  while  he  is  discharging  one  of  the 
positive  duties  of  the  master,  and  that  he 
18  not  liable  for  his  negligence  when  he  is 
performing  one  of  the  primary  duties  of  a 
servant,  was  not  adopted  to  measure  the 
liability  of  the  master  for  the  acts  of  a  vice 
principaL  It  was  established  to  determine 
who  were  and  who  were  not  vice  principals. 
Tlie  master  has  been  invariably  held  liable 
by  all  the  courts  for  the  acts  and  for  the 
negligence  of  his  vice  principals.  The  ques- 
tion upon  which  they  have  disagreed — the 
question  which  has  occasioned  debate — ^has 
been,  Who  were  vice  principals  ?  Under  the 
general  law  in  the  Federal  courts  and  in 
many  of  the  state  courts  that  question  has 
been  answered  by  the  rule  which  has  al- 
ready been  stated,  based  upon  the  nature  of 
the  duty  the  servant  was  discharging  when 
the  negligence  was  committed.  In  this 
condition  of  the  law  and  of  the  decisions 
the  legislature  of  the  state  of  Utah  enacted 
the  statute  which  has  been  quoted.  It  de- 
clares that  employees  who  are  intrusted 
by  their  employers  with  the  authority  to 
superintend  other  employees  of  the  same 
master,  or  with  the  authority  to  direct  any 
other  employee  in  the  discharge  of  any  of 
his  duties,  are  vice  principals  of  such  em- 
ployer. This  declaration  is  a  plain  depart- 
ure from  the  general  rule  of  law  which  we 
have  been  considering;  an  unequivocal  dec- 
laration that  servants  who  have  the.  au- 
thority to  direct  and  superintend  other 
servants  are  vice  principals  of  their  mas- 
ters, whether  they  are  engaged  in  discharg- 
ing the  duties  of  their  employers  or  the  du- 
ties of  their  servants.  There  is  no  ambigu- 
'  ity  in  the  terms,  or  uncertainty  in  the 
meaning  of  this  statute,  and  no  possible 
doubt  of  the  purpose  of  the  legislature  in 
enacting  it.  It  is  too  positive  to  be  disre- 
garded, too  plain  for  construction,  and  its 
manifest  legal  effect  cannot  be  ignored.  To 
sustain  the  position  of  counsel  for  the 
plaintiff  in  error  that  this  clear  and  au- 
thoritative declaration  of  the  relation  of 
superior  servants  to  their  masters  in  the 
state  of  Utah  did  not  modify  or  extend  the 
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liability  of  the  master  beyond  that  fixed  by 
the  general  law  would  be  to  defeat  the  man- 
ifest object  of  the  legislature  in  passing 
this  act,  and  to  arbitrarilv  strike  down  a 
law  which  that  body  bad  the  undoubted 
right  to  enact  and  to  enforce;  for  the  un- 
questioned rule  is  that  the  states  have  the 
right  to  regulate  within  reasonable  limits 
the  relations  between  employers  and  em- 
ployees within  their  borders,  and  to  fix  by 
legislative  enactments  the  liabilities  of  the 
former  for  the  acts  and  the  negligence  of 
the  latter.  Baltimore  d  0.  R.  Co.  v.  Baugh, 
149  U.  S.  368,  378,  37  L.  ed.  772,  777,^  13 
Sup.  Ct.  Rep.  914;  Northern  P.  R.  Co.  v. 
Hogan,  11  C.  C.  A.  51,  27  U.  S.  App.  184, 
63  Fed.  102,  105.  Our  conclusion  is  that  §§ 
1342  and  1343  of  the  Revised  Statutes  of 
Utah  of  1898  make  all  servants  employed 
in  the  service  of  a  master  doing  business  in 
that  state,  who  are  intrusted  by  him  with 
authority  to  command  his  other  servants, 
or  with  the  authority  to  direct  another  of 
his  servants  in  the  discharge  of  his  duties, 
vice  principals  of  their  master,  and  charge 
him  with  liability  for  their  negligence, 
whether  it  was  committed  in  the  discharge 
of  the  positive  duties  of  the  master  or  in 
the  performance  of  the  primary  duties  of 
the  servants. 

Another  reason  why  counsel  for  the 
plaintiff  in  error  insist  that  the  Southern 
Pacific  Company  is  not  liable  for  the  negli- 
gence of  this  engineer  is  that  when  he  com- 
mitted the  acts  of  negligence  charged  he 
was  not  engaged  in  exercising  his  authority 
to  superintend  the  fireman,  or  his  power  to 
direct  the  performance  of  any  of  his  duties. 
It  is  earnestly  contended  tLat  it  is  only 
when  the  superior  servant  is  guilty  of  neg- 
ligence while  he  is  actually  engaged  in  exer- 
cising his  authority  of  superintendence  and 
control  over  those  subject  to  his  direction 
that  his  master  is  liable  for  his  negligence 
under  the  provisions  of  this  statute.  In 
support  of  this  position  Shaffers  v.  General 
Steam  Nwo.  Co.  L.  R.  10  Q.  B.  Div.  356, 
357;  Fitzgerald  v.  Boston  d  A.  R.  Co.  156 
Mass.  293,  31  N.  E.  7;  BHttain  v.  West 
End  Street  R.  Co.  168  Mass.  10,  46  N.  E. 
Ill,  and  Dantgler  v.  De  Bardelehen  Coal  d 
1.  Co.  101  Ala.  309,  22  L.  R.  A.  361,  14  So. 
10,  have  been  cited,  and  these  cases  adopt 
and  enforce  the  rule  for  which  counsel  con- 
tend. But  they  enforce  it  because  the  limi- 
tation which  counsel  seek  to  read  into  the 
statute  of  Utah  was  written  into  the  stat- 
utes these  decisions  were  interpreting  by  the 
legislative  bodies  which  enacted  them.  The 
employers'  liability  act  of  1880  (43  &  44 
Vict.  chap.  42)  SI,  subsec.  2,  which  the 
opinion  in  the  Shaffers  Case  was  constru- 
ing, charges  the  master  with  liability  for 
injuries  caused  "by  reason  of  the  negligence 
of  a  person  in  the  service  of  the  defendants 
who  had  superintendence  intrusted  to  him 
whilst  in  the  exercise  of  such  superintend- 
ence." The  Alabama  and  Massachusetts 
statutes  under  which  the  cases  from  those 
states  arose  contain  a  like  limitation. 
Duntzler  v.  De  Bardelehen  Coal  d  I.  Co.  101 
Ala.  318.  22  L.  R.  A.  361,  14  So.  10;  Mass. 
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Stat.  1887,  chap.  270,  S  1,  subsec.  2.  The 
statute  of  Utah  under  which  this  case  arose 
contains  no  such  limitation,  and  no  indica- 
tion that  the  legislature  intended  to  adopt 
any  such  restriction.  On  the  other  hand,  it 
plainly  declares  that  all  persons  intrusted 
by  the  master  \%'ith  the  authority  of  super- 
intondence  of  other  persons  in  his  employ 
are  vice  principals,  and  are  not  fellow  serv- 
ants. This  is  a  declaration  that  they  are 
vice  principals,  not  only  when  they  are  en- 
gaged in  performing  acts  of  superintend- 
ence and  control;  but  at  all  times  when  the 
authority  of  superintendence  and  control  is 
vested  in  them,  and  they  are  engaged  in  dis- 
charging their  duties  as  servants  of  their 
master.  This  statute  is  so  plain  that  it 
cannot  be  lawfully  construed.  To  write  in- 
to it  the  limitation  suggested  by  counsel 
and  found  in  the  laws  of  England,  Alabama, 
and  Massachusetts  would  be  to  so  amend  it 
as  to  deprive  it  of  the  greater  portion  of  its 
efTect,  in  violation  of  its  terms,  and  of  the 
intention  of  the  legislature  which  its  words 
clearly  disclose.  It  would  be  judicial  legis- 
lation, which  it  is  not  the  province  of  the 
courts  to  enact. 

In  their  brief  in  reply  counsel  for  the 
company  suggest  a  third  reason  why,  in 
their  opinion,  the  Southern  Pacific  Com- 
pany was  not  liable  for  the  negligence  of 
this  engineer.  It  is  that  this  company 
pleaded  in  its  answer  that  the  night  was  so 
dark  and  foggy  that  the  proximity  of  the 
first  section  of  the  train  could  not  be  dis- 
covered by  employees  on  the  engine  of  the 
second  section  in  time  to  stop  the  latter. 
But,  if  the  night  was  so  dark  and  foggy 
that  this  engineer  could  not  discover  the 
firfet  section  in  time  to  stop  his  engine,  rea- 
sonable care  and  prudence  on  his  part  de- 
manded that  he  should  either  send  forward 
his  fireman  as  he  approached  the  yard  lim- 
its at  Terrace  to  ascertain  its  location,  or 
should  run  his  engine  so  slowly  and  care- 
fully that  he  could  stop  at  any  moment, 
and  could  surely  avoid  a  collision.  The 
complaint  of  the  plaintiff  did  not  estop  him 
from  a  recovery  for  the  negligence  of  this 
engineer  which  the  evidence  at  the  trial  es- 
tablished. The  result  is  that  there  was  no 
error  in  the  charge  of  the  court  that  the  en- 
gineer upon  the  second  section  of  this  train 
was  the  representative  of  the  company,  and 
that,  if  his  negligence  in  operating  his  en- 
gine caused  the  injury,  the  company  was 
liable  to  the  plaintiff  for  the  damages  that 
resulted.  Dryhurg  v.  Mercur  Gold  Min,  & 
Mill.  Co,  18  Utah,  410,  412,  55  Pac.  367; 
Gulf,  C.  &  8.  F.  R,  Co.  V.  Calvert,  11  Tex. 
Civ.  App.  297,  32  S.  W.  246,  247 ;  San  An- 
tonio d  A.  P.  R.  Co.  V.  McDonald  (Tex. 
Civ.  App.)  31  S.  W.  72;  Ft.  Worth  d  D,  C. 
R.  Co.  V.  Wrenn,  20  Tex.  Civ.  App.  628,  60 
S.  W.  210. 

It  is  assigned  as  error  that  the  train 
sheet  of  the  railroad  company,  which  dis- 
closed the  times  when  the  two  sections  of 
the  train  which  collided  left  the  various 
stations  of  Toana,  Montello,  Tacoma,  Gart- 
ney,  and  Lucin  before  they  arrived  at  Ter- 
race, and  which  also  disclosed  the  time  of 
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the  collision  at  Terrace,  was  admitted  in 
eiidence  over  the  objection  of  counsel  for 
the  company.  An  examination  of  the  rec- 
ord, however,  discloses  the  fact  that  the 
only  objection  to  this  train  sheet  was  lev- 
eled at  the  entries  thereon  of  the  times 
when  the  two  sections  arrived  at  Terrace. 
No  objection  whatever  was  made  to  the  in- 
troduction of  the  train  sheet  for  the  pur- 
pose of  showing  the  movements  of  the  sec- 
tions of  the  train  before  they  reached  Ter- 
race, or  to  the  train  sheet  as  a  whole;  and 
the  train  sheet  disclosed  the  times  when  the 
sections  left  all  the  stations  mentioned 
above  before  they  arrived  at  Terrace.  It 
was  tacitly  conceded  that  for  the  purpose  of 
showing  everything  which  appeared  upon 
this  sheet  except  the  time  of  tJie  arrival  of 
these  secfions  at  Terrace  it  was  admissible 
evidence.  Conceding,  without  deciding,  that 
the  entries  upon  the  train  sheet  of  the 
times  of  the  arrival  of  the  two  sections  at 
Terrace  and  of  the  time  of  the  collision 
were  not  competent  testimony  of  those 
facts,  the  train  sheet  was  still  admissible, 
and  the  objection  of  counsel  was  properly 
overruled.  If  the  train  sheet  contained  any 
evidence  competent  and  material  to  the  is- 
sue, it  could  not  be  lawfully  rejected ;  and  it 
was  tacitly  conceded  that  the  entries  of  the 
times  when  the  sections  of  the  train  left 
the  preceding  stations  were  competent  evi- 
dence of  those  facts,  for  no  objection  was 
made  to  these  entries,  and  no  objection  wa^ 
interposed  to  the  train  sheet  as  a  whole. 
Since  a  portion  of  the  train  sheet  was  com- 
petent evidence,  the  objection  to  its  intro- 
duction could  not  be  sustained,  and  the 
proper  remedy  of  counsel  for  the  company 
was  ti)  request  the  court  to  instruct  the 
jury  at  the  time  of  its  introduction  or  at 
the  close  of  the  case  that  it  must  not  be 
considered  as  evidence  of  the  time  of  the 
collision,  or  of  the  times  of  the  arrival  of 
the  two  sections  at  Terrace.  No  such  re- 
quest was  made  and  there  was  no  error  in 
the  ruling  of  the  court  upon  this  subject. 
The  next  objection  to  the  trial  of  this 
case  is  that  the  court  refused  to  instruct  the 
jury  that,  if  the  death  of  the  deceased  was 
proximately  caused  by  a  sudden  and  un- 
usual fog,  and  without  fault  or  n^ligence 
of  the  defendant,  their  verdict  must  t«  for 
the  company.  The  court  clearly  and  em- 
phatically instructed  the  jury  that  there 
could  be  no  recovery  in  this  case,  and  that 
their  verdict  must  be  for  the  defendant,  un- 
less they  were  satisfied  by  a  reasonable  pre- 
ponderance of  the  evidence  that  the  death 
of  the  fireman  was  caused  by  its  negligence. 
There  was  evidence  at  the  trial  that  the 
night  was  dark  and  foggy,  that  it  was  diffi- 
cult to  distinguish  objects  at  any  considera- 
ble distance,  and  that  the  headlight  of  the 
second  section  of  the  train  was  not  per- 
ceived until  it  was  very  near  to  the  em- 
ployees upon  the  first  section.  But  there 
was  nothing  in  all  this,  or  in  any  of  the 
evidence  in  the  case,  to  warrant  an  instruc- 
tion to  the  jury  that  thev  might  find  that 
this  collision  was  caused  by  an  act  of  God; 
and  nothing  less  than  an  act  of  God  would 
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relieve  the  defcndMit  from  the  duty  of  ex- 
erdsing  reasonable  care  in  the  operation  of 
these  trains.  The  foundation  of  the  rule 
that  the  act  of  God  excuses  the  failure  to 
discharge  a  duty  is  the  maxim.  Lex  nemi- 
nem  cogit  ad  imposaihilia.  It,  by  the  use 
of  reasonable  care,  prudence,  and  diligence 
under  the  circumstances  of  a  particular 
ease,  it  is  possible  to  discharge  the  duty, 
then  those  circumstances  do  not  constitute 
a  valid  excuse  for  a  failure  to  perform  it. 
Nothing  less  than  such  a  fortuitous  gath- 
ering of  circumstances  preventing  the  per- 
formance of  a  duty  as  could  not  have  been 
foreseen  or  overcome  by  the  exercise  of  rea- 
sonable prduence,  care,  and  diligence  con- 
stitutes an  act  of  God  which  will  excuse  the 
discharge  of  the  duty.  The  record  discloses 
no  such  circumstances.  The  night  was  dark 
and  foggy.  This  condition  of  the  atmos- 
phere imposed  upon  the  operators  greater 
watchfulness  and  care  to  prevent  collisions 
and  the  duty  of  driving  their  engines  with 
less  speed  and  more  caution.  But  there 
was  nothing  in  the  fogey  air  or  in  the  dark- 
ness of  the  night  which  would  have  pre- 
vented them  from  safely  operating  their 
trains  if  they  had  exercised  a  care,  watch- 
fulness, and  diligence  proportionate  to  the 
situation  and  the  circumstances  in  which 
they  were  placed.  In  other  words,  it  was 
not  impossible  to  operate  these  trains  safe- 
ly by  the  use  of  reasonable  care;  and  in 
this  state  of  the  case  there  was  no  error  in 
the  refusal  of  the  court  to  submit  to  the 
jury  the  question  whether  or  not  the  death 
of  the  deceased  was  the  act  of  God.  It  dis- 
charged its  full  duty  when  it  told  the  jury 
that  the  defendant  was  not  liable  for  his 
death  unless  it  appeared  by  a  fair  prepon- 
derance of  the  testimony  that  the  defendant 
was  guilty  of  negligence  which  caused  it. 

Another  complaint  is  that  the  court  re- 
fused to  instruct  the  jury  that,  if  there  was 
ample  time  for  the  flagman  to  go  back  and 
warn  the  second  section  of  the  train  after 
the  first  section  stopped,  and  no  flagman 
wont  back  a  sufficient  distance  to  give  that 
warning,  and  if  the  failure  or  neglect  to  do 
so  was  the  proximate  cause  of  the  death  of 
the  deceased,  the  verdict  of  the  jury  must 
be  for  the  defendant.  But  the  court  in- 
structed the  jury  in  its  general  charge  that 
there  had  been  some  evidence  introduced 
tending  to  show  negligence  on  the  part  of 
the  employees  of  the  first  section  of  the 
train,  and  that,  if  there  was  any  such  neg- 
ligence, the  defendant  was  not  in  any  way 
liable  for  it,  because  the  employees  of  that 
section  did  not  represent  the  company,  but 
were  fellow  servants  of  the  deceased.  It 
further  instructed  them  that  the  risk  flow- 
ing from  the  negligence  of  these  servants 
was  a  risk  assumed  by  the  fireman.  This 
Instruction,  in  view  of  the  evidence  in  the 
case,  sufficiently  presented  to  the  jury  the 
principle  of  law  stated  in  the  request  which 
W.1S  refused.  That  principle  was  that,  if 
the  proximate  cause  of  the  death  was  the 
negligence  of  the  brakeman  on  the  first  sec- 
tion of  the  train,  the  plaintifl"  could  not  re- 
cover. A  charge  that  the  defendant  was 
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not  liable  if  the  proximate  cause  of  the 
death  was  the  negligence  of  any  of  the  em- 
ployees on  the  first  section  of  the  train 
clearly  announced  this  rule,  because  the 
brakeman  was  one  of  those  employees,  and 
the  whole  is  greater  than  any  of  its  parts. 
Where  a  rule  or  principle  of  law  is  clearly 
declared  by  the  court  in  its  general  charge, 
it  is  not  error,  for  it  to  refuse  to  repeat  it 
in  the  words  of  counsel.  Lesser  Cotton  Co. 
V.  8t,  Louis,  J,  M,  d  8.  R.  Co.  114  Fed.  133; 
Western  U.  Teleg.  Co.  v.  Morris,  44  C.  C. 
A.  350,  353,  105  Fed.  49,  53;  TrumhuH  v. 
Erickson,  38  C.  C.  A.  536,  97  Fed.  891; 
Uni(m  P.  R.  Co.  v.  Jarvi,  3  C.  C.  A.  433,  10 
U.  S.  App.  439,  53  Fed.  65. 

One  01  the  charges  of  negligence  was  the 
failure  to  use  reasonable  care  to  keep  the 
coal  gate  of  the  engine  in  proper  repair, 
and  it  is  assigned  as  error  tnat  the  court 
admitted  the  testimony  of  a  witness  that 
this  gate  was  defective  and  weak  thirty 
days  before  the  accident.  The  only  ground 
for  this  specification  is  that  the  time  named 
by  the  witness  was  too  remote  from  the 
date  of  the  accident.  But  it  is  competent 
to  prove  defects  in  tools  and  machinery  for 
a  reasonable  time  before  the  accident  which 
those  defects  are  charged  with  inducing,  and 
it  cannot  be  said  that  thirty  days  is  an  un- 
reasonable time  within  which  to  permit 
such  testimony  to  range.  There  is  at  least 
a  reasonable  probability,  in  the  absence  of 
other  evidence,  that  a  defect  existing  thirty 
days  before  an  accident  was  not  remedied 
before  the  casualty  occurred.  There  was 
no  error  in  the  admission  of  this  evidence. 

finally,  it  is  contended  that  the  court 
erred  because  it  permitted  one  witness  to 
testify  that  a  rule  of  the  company  which 
required  trains  to  keep  ten  minutes  apart 
did  not  apply  to  any  train  in  particular, 
and  permitted  another  to  state  that  the  con- 
ductor upon  the  first  section  of  this  train 
had  "full  charge  of  the  running  of  the  train 
over  all  the  employees  on  the  train."  The 
only  grounds  for  these  objections  are  that 
the  rules  are  the  best  evidence  of  their  con- 
tents, and  that  the  testimony  of  the  witness 
as  to  the  power  of  the  conductor  was  a  con- 
clusion of  law.  Conceding  that  the  writ- 
ten rule  was  the  best  evidence  of  its  terms, 
it  was  competent  for  the  witness  to  testify 
whether  or  not  this  rule  applied  to  all  the 
trains  of  the  company  or  only  to  a  portion 
thereof,  and  conceding  that  the  statement 
of  the  witness  who  testified  to  the  authori- 
ty of  the  conductor  was  a  conclusion  of  law, 
the  admission  of  that  testimony  was  not 
prejudicial,  because  the  legal  presumption 
is,  in  the  absence  of  evidence,  that  the  con- 
ductor has  exactly  the  power  which  this 
witness  testified  was  vested  in  him  {Chi- 
cago, M.  d  St.  P.  R.  Co.  V.  Ross,  112  U.  S. 
377,  3Q0,  28  L.  ed.  787,  792,  5  Sup.  Ct.  Rep. 
184;  Baltimore  d  0.  R.  Co.  v.  Baugh,  149 
U.  S.  368,  381,  37  L.  ed.  772,  779,  13  Sup. 
Ct.  Rep.  914),  and  error  without  prejudice 
is  no  ground  for  reversal. 

There  was,  therefore,  no  error  in  these 
rulings,  and  the  judgment  below  must  be  af' 
firmed.     It  is  so  ordered. 
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EliEabeth  BRADT,  Admrx.,  etc.,  of  John  J. 
Brady,  Deceased,  Pljf.  in  Err,, 

V. 

CHICAGO    A    GREAT   WESTERN    RAIL- 
WAY COMPANY. 

(114  Fed.  100.) 

*!•  The  duty  off  so  operatlnir  A  ■afelr 
coniitracted    and    equipped    railroad, 

subject  to  the  rules  and  general  supervision 
of  the  master,  as  to  keep  it  reasonably  safe 
for  chose  employed  upon  It,  is  not  a  positive 
duty  of  the  master,  but  a  primary  duty  of 
the  servant. 

SB.  A  railroad  company  operating  Its 
trains  over  the  railroad  off  another 
corporation  by  permission  is  liable  to  its 
passengers  for  the  negligence  of  the  servants 
of  che  licensing  corporation. 

8.  A  railway  company  mnnlnir  Its 
trains  over  another  road  by  permission 
is  liable  to  its  employees  for  the  negligence 
of  the  servants  of  the  licensing  corporation 
in  the  discharge  of  the  absolute  duties  of  the 
master. 

4.  Bat  such  a  railway  company  Is  not 
liable  to  Its  servants  for  the  negligence 
of  the  employees  of  the  licensing  corpora- 
tion In  the  discharge  of  their  duties  as  serv- 
.  ants. 

6.  The  power  off  the  alleged  master  or 
principal  to  command  or  direct  the  al- 
leged servant  or  agent  is  the  test  of  the  lia- 
bility ot  the  former  for  the  acts  of  the  lat- 
ter, under  the  maxim.  Respondeat  auperior. 
If  the  master  or  principal  has  no  power  to 
command  or  direct  the  alleged  servsnt  or 
agent,  he  is  not  responsible  for  his  acts,  be- 
cause there  Is  no  superior  to  respond. 

«.  The  Great  IVestern  Railway  Com- 
pany was  operating  a  train  through 
the  yards  off  a  depot  corporation,  un- 
der the  customary  contract  for  the  use  of 
the  yards  and  depot  Jointly  with  other  com- 
panies having  like  contracts,  when  one  of 
its  employees  was  killed  by  the  alleged  neg- 
ligence of  the  servants  of  the  depot  company 
in  falling  to  properly  turn  the  switches, 
which  were  under  the  control  of  the  latter 
company.  Held,  the  switchmen  of  the  depot 
company  were  not  the  fellow  servants  of  the 
employees  of  the  railway  company ;  nor  were 
they  the  agents  or  servants  of  that  com- 
pany, within  the  meaning  of  the  fellow  serv- 
ant statute  of  Minnesota  (Stat  1894,  | 
2701). 

T.  The  ordinary  contracts  hetween  a 
depot  corporation  and  several  rail- 
road companies  for  the  use  of  a  depot 
and  transfer  yards  do  not  establish  a  part- 
nership relation  between  the  companies,  nor 
make  ibe  depot  corporation  the  servant  or 
agent  of  the  railroad  companies,  so  that  they 
become  liable  for  the  negligence  of  Its  serv- 
ants, under  the  maxim.  Respondeat  superior. 

(Caldwell,  Circuit  Judge,  diseente.) 

(March  3,  1902.) 

•Hesdnotes  by  Sanbobn,  Circuit  Judge. 

NoTB. — As  to  which  of  two  or  more  persons 
Is  the  master  of  another  who  is  conceded  to  be 
the  servant  of  one  of  them,  see  note  to  Hardy 
V.  Shedden  Co.  (C.  C.  App.  6th  C.)  37  L.  R.  A. 
33,  especially  as  to  relation  between  a  lessor 
or  licensor  and  the  servants  of  the  lessee  or  li- 
censee, on  page  65. 
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ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  Dis- 
trict of  Iowa  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  recover 
damages  for  personal  injuries  resulting  in 
death  and  alleged  to  have  been  caused  by 
defendant's  negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Caldwell,  Sanborn,  and 
Thayer,  Circuit  Judges. 

Meswe,  Charles  A.  Olmrk  Sb  8oa  and 
William  6.  Clark,  for  plaintiff  in  error: 

There  was  a  breach  of  the  primary  duties 
which  defendant  owed  decedent.  Defend- 
ant owed  to  the  decedent  the  primary  duty 
to  maintain  the  safety  of  the  complicated 
system  of  tracks  and  switches  which  it  had 
adopted  as  a  part  of  its  railroad,  by  all  rea- 
sonable and  needed  precautions  to  secure 
its  safety. 

Northern  P.  R.  Co.  ▼.  Peterson,  162  U.  8. 
346,  40  L.  ed.  994,  16  Sup.  Ct.  Rep.  843; 
Rogers  v.  Ludlow  Mfg.  Co.  144  Mass.  198, 
59  Am.  Rep.  68,  11  N.  E.  77;  Mather  v. 
Rillston,  156  U.  S.  391-399,  39  L.  ed.  464- 
470,  15  Sup.  Ci;.  Rep.  464;  Baltimore  d  0. 
R.  Co.  Y.  Baugh,  149  U.  S.  368,  37  L.  ed. 
772,  13  Sup.  Ct.  Rep.  914;  Toicn  v.  Michi- 
gan C.  R,  Co.  84  Mich.  214,  47  N.  W.  665; 
Denver  d  R.  O.  R,  Co.  v.  ^ipes,  26  Colo.  17. 
55  Pac.  1093;  Patterson,  Railway  Accident 
Law,  p.  39 ;  Smith  v.  New  York,  S.  d  W.  R. 
Co.  46  N.  J.  L.  7;  FUke  v.  Boston  d  A.  H. 
Co.  53  N.  Y.  649,  13  Am.  Rep.  545;  South- 
ern P.  Co.  V.  Lafferty,  6  C.  C.  A.  474, 
15  U.  S.  App.  193,  57  Fed.  636;  Bailey, 
Master's  Liability  for  Injuries  to  Servant, 
S  3288;  Grace  d  H.  Co.  v.  Kennedy,  40  C. 
C.  A.  70,  99  Fed.  679;  Continental  Trust  Co. 
▼.  Toledo,  St.  L.  d  K.  C.  R.  Co.  32  C.  C.  A. 
44,-59  U.  S.  App.  283,  87  Fed.  133;  Balti- 
more d  P.  R.  Co.  V.  Maokey,  157  U.  8.  89- 
91,  39  L.  ed.  624-631,  15  Sup.  Ct.  Rep.  491 ; 
Clune  V.  Ristine,  36  C.  C.  A.  450,  94  Fed. 
745;  1  Shearm.  &  Redf.  Neg.  §  193;  Booth 
V.  Boston  d  A.  R.  Co.  73  N.  Y.  38,  29  Am. 
Rep.  97;  Grand  Trunk  R.  Co.  ▼.  /ccs,  144 
U.  S.  417,  36  L.  ed.  489,  12  Sup.  Ct.  Rep. 
679;  Union  P.  R.  Co.  v.  Novak,  9  C.  C.  A 
640,  15  U.  S.  App.  400,  61  Fed.  673;  Stet- 
ler  V.  Chicago  d  N.  W.  R.  Co.  46  Wis.  602, 
1  N.  W.  112;  Gulf,  C.  d  S.  F.  R.  Co.  v. 
Dorsey,  66  Tex.  148,  18  S.  W.  444;  Lockhart 
V.  Little  Rock  d  M.  R.  Co.  40  Fed.  633; 
Illinois  C.  R.  Co.  v.  Barron,  6  Wall.  104,  18 
L.  ed.  594;  MoElroy  v.  Nashua  d  L.  R.  Corp. 
4  Cush.  402,  50  Am.  Dec.  794 ;  Central  Trust 
Co.  V.  Denver  d  R.  G.  R.  Co.  38  C.  C.  A. 
145,  97  Fed.  239;  Harding  v.  Railicay 
Transfer  Co.  80  Minn.  504,  83  N.  W.  395. 

Defendant  is  liable  for  defaults  of  the 
Union  Depot  Company  as  its  agent  and 
servant,  under  the  coemployee  statute  of 
the  state  of  Minnesota. 

Lockhart  v.  Little  Rock  d  M.  R.  Co.  40 
Fed.  633;  Murray  v.  Lehigh  Valley  R.  Co. 
66  Conn.  512,  32  L.  R.  A.  539,  34  Atl.  608; 
Gulf,  C.  d  S,  F.  R.  Co.  ▼.  Dorsey,  66  Tex. 
148,  18  S.  W.  444;  Wabash,  St.  L.  d  P.  B. 
Co.  y.  Peyton,  106  III.  540,  46  Am.  Rep. 
705;  McMarshall  v.  Chicago,  R.  I.  d  P.  R. 
Co.  80  Iowa,  762,  46  N.  W.  1066;   Bwan 
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▼.  Lippincoti,  47  N.  J.  L.  192,  54  Am.  Rep. 
148;  Wiggett  v.  Fom,  11  Exch.  832;  John- 
son V.  Boston,  118  Mass.  117;  Rourke  v. 
White  Mosa  Colliery  Co.  46  L.  J.  C.  P.  N. 
S.  283.      • 

Wbere  there  is  a  partnership  agreement, 
or  other  agreement  of  that  nature,  between 
the  roads,  the  employees  of  the  different 
roads  which  are  parties  to  the  agreement 
may  become  fellow  servants  so  as  to  pre- 
vent a  recovery  for  one  another's  negligence. 

12  Am.  &  Eng.  Enc.  Law,  p.  994;  York 
d  M.  Line  R.  Co.  v.  Winona,  17  How,  40, 
15  L.  ed.  30;  Thomas  v.  West  Jersey  R, 
Co.  IQl  U.  8.  83,  84,  25  L.  ed.  952;  Penn- 
sylvania R,  Co.  V.  8t.  Louis,  A,  d  T,  H.  R, 
Co.  118  U.  S.  308,  30  L.  ed.  91,  6  Sup.  Ct. 
Rep.  1094;  Central  Transp,  Co.  v.  Pull- 
man's Palace  Car  Co.  139  U.  S.  40,  35  L. 
ed.  61,  11  Sup.  Ct.  Rep.  478;  Bostwick  v. 
Champion,  11  Wend.  671. 

Where  different  railway  companies  unite 
in  paying  switchmen  or  flagmen  or  gate- 
men  in  the  same  yards  or  for  the  same 
tracks,  each  railway  company  is  responsible 
for  the  negligence  of  such  switchmen  or  flag- 
men or  gatemen  so  far  as  relates  to  its  own 
business,  although  they  may  be  employed 
and  ^aid  in  the  first  instance  by  one  of  the 
associate  railway  corporations,  which  alone 
reserves  the  right  of  ultimate  control  and 
discharge  of  the  servants. 

Brow  v.  Boston  d  A.  R.  Co.  157  Mass.  402, 
32  N.  E.  362;  Vary  v.  Burlington,  C.  R.  d 
M.  R.  Co.  42  Iowa,  246;  Kastl  v.  Wabash  R. 
Co.  114  Mich.  53,  72  N.  W.  28;  Consoli- 
dated Ice  Mach.  Co.  v.  Keifer,  134  111.  481, 
10  L.  R.  A.  696,  25  N.  E.  799;  Wisconsin  C. 
R.  Co.  v.  Ross,  142  HI.  13,  31  N.  E.  412. 

Where  the  servant  is  employed  by  one, 
and  another  joins  in  paying  his  wages  in 
consideration  of  certain  duties  to  be  per- 
formed by  that  one,  he  is,  as  to  those  duties, 
pro  hac  vice  the  servant  of  the  one  thus 
contributing. 

Vary  y.  Burlington,  C.  R.  d  M.  R.  Co. 
42  Iowa,  246;  Taylor  v.  Western  P.  R.  Co. 
45  Cal.  323;  Wabash,  8t.  L.  d  P.  R.  Co.  v. 
Peyton,  106  111.  640,  46  Am.  Rep.  705;  Mil- 
ler v.  Cornwall  R.  Co.  154  Pa.  474,  26  Atl. 
779;  Mills  y.  Orange,  A.  d  M.  R.  Co.  2  Mac- 
Arth.  314;  GWf,  C.  d  8.  F.  R.  Co.  v.  Dor- 
sey,  66  Tex.  148,  18  S.  W.  444;  Lockhart 
y.  Little  Rock  d  M.  j^.  Co.  40  Fed.  633; 
Murray  v.  Lehigh  Valley  R.  Co.  66  Conn. 
512.  32  L.  R.  A.  539,  34  Atl.  508;  Atkyn 
y.  Wabash  R.  Co.  41  Fed.  197. 

The  defendant  was  bound,  as  master,  to 
see  that  reasonable  precautions  were  taken 
to  prevent  collision  with  unguarded  cars  on 
the  "dead  track"  in  the  night.  The  habit- 
ual leaving  of  that  track  open,  without 
care,  in  the  night,  was  not  provided  for. 
That  was  the  negligence  of  the  master,  and 
not  of  the  servant. 

Northern  P.  R.  Co.  y.  Herbert,  116  U.  S. 
660,  29  L.  ed.  759,  6  Sup.  Ct.  Rep.  590; 
Union  P.  R.  Co.  v.  Jarm,  3  C.  C.  A.  436, 
10  U.  S.  App.  439,  53  Fed.  65;  McOovem 
V.  Central  Vermont  R.  Co.  123  N.  Y.  289, 
25  N.  E.  373;  Bushby  v.  New  York,  L.  E. 
d  W.  R.  Co.  107  N.  Y.  383,  14  N.  E.  407; 
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Abel  v.  Delaware  d  H.  Canal  Co.  103  N.  Y. 
686,  57  Am.  Rep.  773,  9  N.  E.  325;  Sheehan 
V.  New  York  C.  d  H.  R.  R.  Co.  91  N.  Y. 
340;  Dana  v.  New  York  C.  d  H.  R.  R.  Co. 
92  N.  Y.  641;  Zeigler  v.  Danbury  d  N.  R. 
Co.  52  Conn.  543. 

Messrs.  Cummins,  Hewitt,  A;  Wrlsl&t 
and  Carroll  Wrlsbt,  for  defendant  in 
error : 

The  master's  duty  exteiids  to  procuring 
and  maintaining  his  appliances.  He  is 
bound  to  provide  proper  road  machinery, 
equipments,  and  proper  servants.  For  the 
management  of  his  machinery  and  the  con- 
duct of  his  servants  he  is  not  responsible. 

Bailey,  Personal  Injuries  Relating  to 
Master  &  Servant,  §  241 ;  Baltimore  d  0.  R. 
Co.  V.  Baugh,  149  U.  S.  368,  37  L.  ed.  772, 
13  Sup.  a.  Rep.  914. 

Defendant  is  not  liable  at  common  law 
for  an  injury  received  through  the  act  of 
a  stranger,  or  through  the  temporary  ob- 
struction of  its  track,  that  obstruction  be- 
ing placed  there  by  a  person  in  no  man- 
ner under  the  control  of  the  defendant. 

Clark  V.  Chicago,  B.  d  Q.  R.  Co.  92  111. 
43;  Atwood  v.  Chicago,  R.  I.  d  P.  R.  Co. 
72  Fed.  447;  Hilsdorf  v.  £r^  Louis,  45  Mo. 
98,  100  Am.  Dec.  352;  Pa/wlet  v.  Rutland 
d  W.  R.  Co.  28  Vt.  297;  Miller  y.  Minne- 
sota d  N.  W.  R.  Co.  76  Iowa,  655,  39  N. 
W.  188 ;  Byrne  v.  Kansas  City,  Ft.  8.  d  M. 
R.  Co.  24  L.  R,  A.  693,  9  C.  C.  A.  666,  22 
U.  S.  App.  220,  01  Fed.  605;  Wood,  Rail- 
way Law,  p.  1337;  Re  Merrill,  64  Vt.  200. 

Persons  are  not  fellow  servants  within 
the  rule  exempting  a  master  from  liability 
to  one  servant  for  the  negligence  of  another, 
unless  they  are  in  the  employ,  or  at  least 
under  the  control,  of  the  same  master. 

12  Am.  k  Eng.  Enc.  Law,  2d  ed.  p.  992; 
Kastl  y.  Wabash  R.  Co.  114  Mich.  53,  72 
N.  W.  28;  Zeigler  v.  Danbury  d  N.  R.  Co. 
52  Conn.  543 ;  Northern  P.  R.  Co.  v.  Craft, 
16  C.  C.  A.  175,  29  U.  8.  App.  687,  69  Fed. 
124;  Central  R.  Co.  v.  8toermer,  2  C.  C.  A. 
360,  1  U.  S.  App.  276,  51  Fed.  618;  Rob- 
ertson y.  Boston  d  A.  R.  Co.  160  Mass.  191, 
35  N.  E.  775;  Phillips  v.  Chicago,  M.  d  8t. 
P.  R.  Co.  64  Wis.  475,  25  N.  W.  544;  8aw- 
yer  v.  Rutland  d  B.  R.  Co.  27  Vt.  370. 

Sanboni,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

Elizabeth  Brady,  as  administratrix  of  the 
estate  of  John  J.  Brady,  brought  an  action 
against  the  Chicago  &  Great  Western  Rail- 
way Company  for  negligence  resulting  in 
the  death  of  Brady,  and  at  the  close  of  the 
evidence  produced  on  her  behalf  the  court 
instructed  the  jury  to  return  a  verdict  in 
favor  of  the  defendant.  The  judgment, 
based  upon  this  instruction,  is  challenged 
by  this  writ  of  error. 

The  facts  established  at  the  trial  were 
these:  John  J.  Brady  was  the  foreman  of 
a  switch  crew  in  the  employment  of  the 
Chicago  &  Great  Western  Railway  Com- 
pany engsged  in  discharging  the  customary 
duties  of  such  crews  at  the  city  of  St.  Paul. 
In  the  early  morning  of  November  1,  1896, 
while  it  was  yet  dark,  it  became  ibrady's 
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duty  to  take  his  train,  which  consisted  of 
an  engine,  tender,  and  caboose,  from  West 
St.  Paul  across  the  Mississippi  river,  and 
through  the  yards  of  the  St.  Paul  Union 
Depot  Company,  to  Mississippi  street,  a 
distance  of  2  or  3  miles.  He  had  exclusive 
charge  of  this  train,  and  he  directed  the 
crew  to  couple  the  caboose  on  to  the  rear  of 
the  engine,  and  to  back  the  train  across  the 
river  and  throug"h  the  yards.  He  took  his 
station  on  the  forward  end  of  the  caboose 
as  it  was  sent  into  the  darkness.  The  only 
light  he  had  at  that  end  of  the  train  was 
a  lantern.  As  he  was  backing  this  train 
through  the  yards  at  a  speed  of  about  6 
miles  an  hour,  it  collided  with  a  refrigerator 
car  on  a  portion  of  one  of  the  transfer 
tracks  of  the  depot  company,  called  the 
"dead  track,"  and  so  injured  Brady  that 
he  died.  This  dead  track  was  long  enough 
to  hold  four  or  five  cars.  It  was  used  by 
several  railroad  companies  as  a  place  of 
deposit  of  cars  that  were  ready  to  be  trans- 
ferred from  one  railroad  to  another.  It 
was  provided  with  a  switch  at  each  end,  by 
means  of  which  trains  could  be  sent  around 
it  when  it  was  occupied  by  cars.  When  the 
switches  were  turned  to  send  trains  around 
it  they  displayed  red  switch  lights,  and 
when  the  dead  track  was  clear,  and  was 
lined  up  with  that  on  which  Brady  ap- 
proached it,  the  switches  displayed  green 
lights.  At  such  times  it  formed  a  part  of 
the  main  track  through  the  depot  yards 
used  by  the  defendant  for  the  passage  of  its 
freight  trains.  At  the  time  of  the  accident 
the  switch  lights  were  green,  thus  indicat- 
ing that  the  dead  track  was  clear.  It  was 
not  the  duty  or  the  privilege  of  the  serv- 
ants of  the  Great  Western  Railway  Com- 
pany to  operate  these  switches.  The  dead 
track,  the  switches  connected  with  it,  and 
all  the  railroads  and  switches  in  this  yard 
were  the  property  of  the  St.  Paul  Union 
Depot  Company,  a  corporation  of  the  state 
of  Minnesota.  This  company  had  the  ex- 
clusive management  and  control  of  all  these 
tracks  and  switches,  and  the  Great  Western 
Railway  Company  had  a  contract  with  it 
for  a  transfer  of  its  cars  and  engines  and 
for  permission  to  run  its  trains  through 
the  yards.  Six  other  railroad  companies 
had  similar  agreements  with  the  terminal 
company.  The  depot  company  employed 
three  or  four  switchmen  whose  exclusive 
duty  it  was  to  throw  the  switches  in  the 
yards  for  those  who  were  entitled  to  use 
them  under  these  contracts.  The  dead 
track  on  which  the  accident  happened  was 
used  largely  in  the  daytime  for  the  deposit 
of  cars  to  be  transferred  from  railroad  to 
railroad,  but  it  was  used  at  night  only  for 
special  work,  such  as  perishable  freight  and 
stock.  One  of  the  plaintiff's  witnesses  said 
that  from  his  experience  it  was  lined  up 
anywhere  after  10  o'clock  at  night  until  5 
o'clock  in  the  morning  so  that  it  was  proper 
to  proceed  without  delay  or  bothering  a 
switch  tender  to  be  there;  that  there  was 
liable  to  be  some  transferring  at  night,  and 
the  placing  of  cars  upon  this  dead  track; 
that  uU  the  trainmen  and  switching  crews 
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knew  that  this  track  was  used  for  stand- 
ing cars;  and  that  the  customary  way  of 
protecting  these  cars  on  this  dead  track 
was  to  set  the  switches  so  that  they  would 
display  red  lights,  and  send  a'^proaching 
trains  around  it.  He  also  testified  as  fol- 
lows: "The  crew  of  one  railroad  company 
would  set  cars  there,  to  be  afterwards  re- 
ceived and  taken  by  the  crew  of  another 
company.  But  the  cars  were  to  be  immedi- 
ately afterwards  taken  or  protected.  To 
the  best  of  my  knowledge  they  were  always 
immediately  taken  or  else  protected.  If 
they  were  protected,  then  they  might  re- 
main there  for  some  considerable  length  of 
time.  It  is  a  piece  of  track  that  is  busily 
used  for  transfer  work,  and  very  seldom 
anything  stands  there  long,  but  there  may 
be  some  delay  where  they  could  not  possibly 
get  the  car,  and  it  would  stay  there  for 
half  an  hour.  They  couldn't  allow  any- 
thing to  stand  there  any  longer,  you  know, 
to  make  a  rule  of  it.  It  is  true  that  this 
dead  track  was  very  much  in  use,  and  that 
cars  were  frequently  stood  there  for  a 
greater  or  less  length  of  time, — freight  cars 
which  were  not  attached  to  an  engine.  At 
various  times  in  the  evening  they  wouldn't 
even  allow  you  to  cut  your  engine  from  the 
car  there  at  all,  and  leave  it  there.  You 
could  stay  right  there  and  hold  the  car  un- 
til the  other  engine  was  ready  to  take  right 
hold  of  it;  that  is,  at  certain  times.  The 
Union  Depot  yards  at  the  place  in  question 
are  very  thickly  laid  and  covercKi  with 
switches.  The  yards  at  that  time  consisted 
of  almost  a  complete  net-work  of  railway 
tracks  running  in  all  directions,  used  by  the 
various  railroad  companies  I  have  referred 
to  and  by  the  Union  Depot  Company  for 
transferring,  switching,  and  handling 
freight  trains,  and  also  passenger  trains. 
.  .  .  It  was  not  defendant's  custom  to 
have  anyone  at  the  dead  track  in  question 
to  watch  or  protect  cars  placed  upon  the 
dead  track  by  other  companies.  It  was  the 
custom  for  the  Union  Depot  switch  tenders 
to  protect  those  cars." 

There  was  no  evidence  that  the  defendant 
or  any  of  its  servants  placed  the  refriger* 
ator  car  with  which  Brady's  train  collided 
upon  the  dead  track. 

Upon  this  state  of  facts  counsel  for  the 
plaintiff  in  error  indist  that  the  direction 
of  the  court  to  the  jury  to  return  a  verdict 
for  the  defendant  was  erroneous  (1)  be- 
cause the  railway  company  was  liable  for 
the  negligence  of  the  depot  company  in  its 
discharge  of  the  positive  duty  of  the  mas- 
ter to  exercise  ordinary  care  to  provide  a 
reasonably  safe  place  for  the  servant  to 
work,  and  there  is  some  evidence  of  such 
negligence  on  the  part  of  the  terminal  com- 
pany; and,  (2)  because  the  servants  of  the 
depot  company  were  the  fellow  servants  of 
the  employees  of  the  railway  company, 
there  was  some  evidence  that  the  servants 
of  the  former  company  were  negligent  in 
the  discharge  of  their  primary  duties  as 
servants,  and  rnder  the  statute  of  Minne- 
sota a  railway  company  is  liable  to  its  em- 
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plojeeB  for  injuries  inflicted  upon  them  by 
the  negligence  of  their  fellow  servants. 

Before  entering  upon  a  discussion  of 
these  contentions,  it  will  be  well  to  fix 
clearly  in  mind  the  negligence  and  the  na- 
ture of  the  negligence  which  was  the  cause 
of  this  deplorable  accident.  Was  it  negli- 
gence in  the  construction,  repair,  or  main- 
tenance of  the  road,  its  switches  and  appur- 
tenances, or  was  it  carelessness  in  their 
operation!  For  the  line  of  demarcation 
which  separates  the  absolute  duty  of  the 
master  from  the  primary  duty  of  his  serv- 
ants lies  here.  It  is  the  duty  of  the  rail- 
road company  to  use  ordinary  care  to  fur- 
nish a  reasonably  safe  railroad  machine; 
to  exercise  reasonable  diligence  to  keep  it 
in  repair;  to  use  ordinary  care  to  employ  a 
sufGcient  number  of  reasonably  competent 
servants  to  operate  it;  to  establish  reason- 
able rules  for,  and  to  exercise  proper  su- 
pervision of,  its  operation.  But  when  this 
duty  is  performed  an  equally  positive  duty 
rests  upon  the  servants  to  keep  the  great 
machine  from  becoming  dangerous  by  their 
operation  of  it  and  to  w^ork  it  with  reason- 
able care.  The  railroad  tracks,  the  switch- 
es, the  engine,  and  the  caboose  were  on  No- 
vember 1,  1896,  well  constructed  and  in 
good  repair.  If  they  had  been  operated 
with  ordinary  care,  they  would  not  have 
caused  the  death  of  Brady.  If  the  serv- 
ants who  put  the  refrigerator  car  on  the 
dead  track  had  placed  red  lights  upon  it, 
if  when  it  was  placed  there  the  switchman 
of  the  depot  company  had  turned  the 
switches  so  as  to  display  red  lights  and 
so  as  to  send  Brady's  train  around  it,  or 
if  Brady  had  run  his  train  through  the 
yard  in  the  dark  with  the  engine  and  its 
blazing  headlight  foremost  rather  than  the 
caboose  (Southern  P.  Co,  v.  Yeargin,  48  C. 
O.  A.  497,  109  Fed.  436),  the  fatal  result 
could  not  have  followed.  The  failure  to  do 
these  things  was  negligence,  but  it  was  not 
negligence  in  the  discharge  of  any  duty  of 
the  master.  It  was  negligence  in  the  dis- 
charge of  the  duties  of  the  servants;  neg- 
ligence in  the  operation  of  the  railroad 
machine,  which  had  been  safely  con- 
structed and  maintained,  and  which  was 
made  dangerous  by  the  negligent  discharge 
of  the  duties  of  these  servants  in  its  opera- 
tion. 8t.  Louis,  I.  if.  d  8.  R,  Co.  v.  Need- 
ham,  25  L.  R.  A.  833,M1  C.  C.  A.  56,  58,  59, 
27  U.  S.  App.  227,  231,  63  Fed.  107,  109; 
Northern  P.  R.  Co,  v.  McLse,  11  C.  C.  A.  63, 
64,  27  ,U.  S.  App.  238,  240,  63  Fed.  114, 
115. 

Bearing  in  mind  the  nature  of  the  negli- 
gence which  caused  the  accident,  let  us  now 
consider  the  first  position  of  counsel  for 
the  plaintiff  in  error.  It  is  that  the  defend- 
ant was  liable  for  the  death  of  Brady  be- 
cause the  depot  company  was  negligent  in 
the  discharge  of  the  positive  duties  of  the 
master.  The  defendant  was  operating  its 
trains  in  the  yard  and  over  the  railroads 
af  the  depot  company  under  a  contract 
which  excluded  it  from  all  management  and 
control  of  this  yard,  its  railroads  and 
switches,  and  imposed  upon  the  depot  com- 
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pany  exclusively  all  the  positive  duties  of 
the  master  in  this  regard.  The  rules  (»f 
law  governing  the  liability  of  a  railroad 
company  while  running  its  trains  over  the 
railroad  of  another  corporation  are  too  well 
settled  to  admit  of  discussion.  Such  a 
company  is  liable  to  passengers  and  ship- 
pers for  the  casual  negligence  of  the  li- 
censing company  and  of  its  servants, 
whether  this  negligence  occurs  in  the  dis- 
charge of  the  positive  duties  of  the  master 
or  in  the  performance  of  the  primary  duties 
of  the  servant.  Illinois  C.  R.  Co.  v.  Bar- 
ron, 5  Wall.  104,  18  L.  ed.  594;  McElroy 
V.  Nashua  d  L,  R,  Corp.  4  Cush.  400,  402, 
50  Am.  Dec.  794;  Central  Trust  Co.  v.  Den- 
ver d  R.  G.  R.  Co.  38  C.  C.  A.  143,  97  Fed. 
239;  Murray  v.  Lehigh  Valley  R.  Co.  66 
Conn.  512,  32  L.  R.  A.  539,  34  Atl.  506, 
508.  The  reason  for  this  rule  is  that  the 
carrier  contracts  with  the  passengers  and 
shippers  to  carry  them  and  their  property 
with  reasonable  safety,  and  the  failure  so 
to  do  is  equally  a  breach  of  this  contract, 
whether  it  results  from  negligence  in  the 
discharge  of  the  duties  of  the  master  or  of 
those  of  the  servants.  There  is,  however,  no 
such  contract  between  the  railroad  company 
and  its  employees.  Their  relations  and 
their  liabilities  are  governed  bv  the  rela- 
tive duties  imposed  upon  them  by  the  law. 
They  join  in  a  dangerous  occupation.  The 
servants  know  its  dangers  as  well  as  the 
master.  If  they  are  operating  over  the 
railroad  or  in  the  yards  of  a  corporation 
which  does  not  employ  them,  they  are  aware 
of  that  fact  and  of  the  risk  of  accident  from 
the  negligence  of  the  employees  of  that  cor- 
poration. All  these  risks  which  they  know, 
or  which  they  might  know  by  the  exercise 
of  reasonable  prudence  and  diligence,  ex- 
cepting only  those  dangers  which  it  is  the 
positive  duty  of  the  master  to  protect  them 
from,  they  assume  as  between  themselves 
and  their  master  when  they  enter  upon  and 
continue  in  the  employment.  They  may 
undoubtedly  recover  of  those  who  are  guilty 
of  the  negligence  which  causes  their  injury 
just  as  they  may  recover  of  any  stranger 
who  commits  a  tortious  act  that  inflicts 
injury  upon  them  while  they  are  operating 
their  trains.  This  is  all  that  the  cases  of 
Lockhart  v.  Little  Rock  d  M.  R.  Co,  40  Fed. 
631,  and  MoMarshall  v.  Chicago,  R.  I.  d  P. 
R.  Co.  80  Iowa,  757,  45  N.  W.  1065,  cited 
by  plaintiff  in  error's  counsel,  decide. 

But  their  master  does  not  assume  and  is 
not  liable  to  them  for  the  negligence  of  the 
servants  of  the  licensing  company  when  the 
latter  are  not  engaged  in  the  discharge  of 
the  positive  duties  of  the  master.  Clark  v. 
Chicago,  B,  d  Q,  R,  Co.  92  111.  43;  Byrne 
Y.  Kansas  City,  Ft.  8.  d  M.  R.  Co.  24  L.  R. 
A.  693,  9  C.  C.  A.  666,  22  U.  S.  App.  220,  61 
Fed.  605  608;  Miller  v.  Minnesota  d  N.  W. 
R.  Co.  76  Iowa,  655,  659,  39  N.  W.  188; 
Hilsdorf  v.  8t.  Louis,  45  Mo.  94,  98,  100 
Am.  Dec.  352. 

On  the  other  hand,  the  master  cannot  re- 
nounce his  absolute  duties  to  his  servant,  or 
so  delegate  them  to  another  as  to  relieve 
himself  from  liability  for  their  discharge, 
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and  a  railroad  company  which  operates  iU 
train  over  another's  road  remains  liable  to 
its  servants  for  any  failure  of  the  employees 
of  the  latter  in  their  discharge  of  the  posi- 
tive duties  of  the  master.  Stetler  v.  Chi- 
cago d  N.  W.  R,  Co,  46  Wis.  497,  1  N.  W. 
]12;  Harding  v.  Railtcay  Transfer  Co,  80 
Minn.  504,  83  N.  W.  396;  Qulf,  C.  d  8.  F. 
R.  Co.  V.  Doraey,  60  Tex.  148,  18  S.  W.  444. 

The  Great  Western  Railway  Company, 
therefore,  was  liable  to  the  plaintiff  for  any 
negligence  of  the  servants  of  the  depot  coni- 
panv  in  the  discharge  of  the  absolute  duties 
of  tiie  master  which  contributed  to  the  death 
of  Brady,  and  for  that  negligence  only;  and 
the  first  question  presented  to  the  court 
was  whether  or  not  the  testimony  pre- 
sented any  substantial  evidence  of  such 
negligence  which  would  warrant  the  jury 
in  returning  a  verdict  to  that  effect. 
There  is  always  a  preliminary  question  for 
the  judge  at  the  close  of  the  evidence  be- 
fore a  case  can  be  submitted  to  the  jury, 
and  that  question  is  not  whether  or  not 
there  is  any  evidence,  but  whether  or  not 
there  is  any  substantial  evidence,  upon 
which  the  jury  can  properly  render  a  ver- 
dict in  favor  of  the  party  who  produces  it. 
Chicago,  8t,  P.  M,  d  O.  R.  Co.  v.  Belliuyith, 
28  C.  C.  A.  358,  362,  55  U.  S.  App.  113,  121, 
83  Fed.  437,  441 ;  Raihcay  Officials  d  Em- 
ployees* Acci.  Asso.  V.  Wilson,  40  C.  C.  A. 
411,  413,  100  Fed.  368,  370;  Marion  County 
V.  Clark,  94  U.  S.  278,  284,  24  L.  ed.  59,  6l'; 
North  Pennsylvania  R.  Co.  v.  Commercial 
Nat.  Dank,  123  U.  S.  727,  733,  31  L.  ed. 
287,  288,  8  Sup.  Ct.  Rep.  266;  Delaware, 
J  J.  d  TV.  R.  Co.  V.  Converse,  139  U.  S.  409, 
35  L.  ed.  213,  11  Sup.  Ct.  Rep.  569;  Laclede 
Fire-Brick  Mfg.  Co.  v.  Hartford  Steam 
Boiler  Inspection  d  Ins.  Co.  9  C.  C.  A.  1, 
4,  19  U.  S.  App.  510,  515,  60  Fed.  351,  354; 
Gmcen  v.  Harley,  6  C.  C.  A.  190,  12  U.  S. 
App.  574,  585,  56  Fed.  073;  Motey  v. 
Pickle  Marble  d  Granite  Co.  20  C.  C.  A. 
360,  368,  36  U.  S.  App.  682,  687,  74  Fed. 
155,  157. 

It  is  not  claimed  that  the  railroad,  the 
^witches,  or  any  of  the  apparatus  of  the 
Union  Depot  Company  were  defective,  or 
that  there  was  any  negligence  in  their  con- 
stniction  or  maintenance.  It  is,  however, 
urged  that  there  was  evidence  that  that 
company  was  negligent  (1)  in  promulgat- 
ing reasonable  rules,  (2)  in  failing  to  em- 
ploy a  sufficient  number  of  switchmen,  and 
(3)  in  exercising  control  and  supervision 
of  the  operation  of  its  yard.  The  argu- 
ment in  support  of  this  position  proceeds 
upon  the  assumption  that  there  was  evi- 
dence in  this  record  from  which  the  infer- 
ence may  properly  be  drawn  that  there  was 
no  rule  or  supervision  of  the  depot  com- 
pany which  required  a  switchman  to  be  in 
attendance  in  the  yards  and  to  protect  cars 
placed  upon  the  dead  track  by  turning  the 
switches  between  11  o'clock  at  night  and  6 
o'clock  in  the  morning.  But  this  assump- 
tion is  unwarranted  by  the  evidence.  It 
rests  on  this  statement  of  one  of  the  wit- 
nesses: "From  my  experience  these  tracks 
were  lined  up  anywhere  after  11  o'clock  at 
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night  until  5  o'clock  in  the  morning,  so 
that  it  was  proper  to  proceed  without  delay 
or  bothering  a  switch  tender  to  be  there." 
This  testimony  does  not  indicate  that  no 
switchman  was  required  to  be  there  or  that 
no  switchman  was  there  during  these  hours. 
It  tends  to  show  that  there  was  one  in  at- 
tendance, because  it  speaks  of  bothering 
him,  and,  if  he  had  not  been  there,  he  could 
not  have  been  bothered.  If  it  shows  any- 
thing, it  proves  that  there  were  one  or  more 
switchmen  in  attendance,  but  that  it  was 
proper  for  Brady  to  proceed  without  bother- 
ing them,  because  at  the  hour  when  he 
passed  through  the  yards  the  tracks  were 
usually  lined  up  and  clear.  Other  portion^ 
of  the  testimony  of  this  witness  make  it 
plain  that  it  was  the  custom  and  practice 
of  the  depot  company  to  have  switchmen  in 
the  yards,  to  protect  cars  left  on  this  dead 
track,  at  all  hours  of  the  day  and  night 
He  says:  "There  was  liable  to  be  some 
transferring  at  night,  and  placing  of  cars 
on  the  dead  track.  ...  It  was  the 
duty  of  the  switch  tenders  employed  by  the 
Union  Depot  Company  to  set  the  switches 
in  this  locality,  including  the  switches  that 
led  to  and  from  the  transfer  track  referred 
to.  .  .  .  The  crew  of  one  railroad  com- 
pany would  set  cars  there  to  be  afterwards 
taken  and  received  by  the  crew  of  another 
company,  but  the  cars  were  to  be  immedi- 
ately afterwards  taken  or  protected.  To 
the  best  of  my  knowledge,  they  were  al- 
ways immediately  taken  or  else  protected. 
.  .  .  It  was  not  the  defendant  a  custom 
to  have  anyone  at  the  dead  track  in  ques- 
tion to  watch  or  protect  cars  placed  upon 
the  dead  track  by  other  companies.  It  was 
the  custom  for  the  Union  Depot  switch 
tenders  to  protect  those  cars." 

The  plain  effect  of  this  testimony  is  that, 
while  it  was  not  the  duty  or  the  custom  of 
the  defendant  to  protect  these  cars,  it  was 
the  invariable  custom  and  the  practice  of 
the  switch  tenders  of  the  depot  company  to 
do  so,  both  by  night  and  by  day. 

Now,  the  burden  was  on  the  plaintiff  to 
prove  the  negligence  upon  which  its  couns<^I 
relies.  The  legal  presumption  was  that  the 
depot  company  made  and  announced  rea- 
sonable rules,  and  that  it  exercised  reason- 
able supervision.  Conceding  that  it  should 
have  made  such  rules,  and  should  have  ex- 
ercised such  supervision,  that  it  would  have 
been  the  duty  and  the  practice  of  its  switch- 
men to  protect  this  refrigerator  car  on  the 
dead  track  by  turning  the  switches  at  night, 
the  legal  presumption  is  that  it  made  such 
rules  and  exercised  such  supervision.  There 
is  no  evidence  to  the  contrary,  and  the  nec- 
essary inference  from  the  testimony  is  that 
this  terminal  company  fully  discharged  its 
duty,  for  the  evidence  is  that  it  was  the 
duty  and  custom  of  all  the  switchmen  to 
protect  these  cars,  and  the  only  conceivable 
way  in  which  this  duty  could  have  been  im- 
posed and  this  custom  established  was  by 
a  rule  and  supervision  which  required  it. 
Such  a  rule  and  supervision  constitute  the 
discharge  of  the  whole  duty  of  the  depot 
company   in   this   regard.     It   was   not  re- 
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quired  to  go  farther.  The  duty  of  supervi- 
sion does  not  require  a  master  to  place  a 
spy  or  a  watchman  by  the  side  of  each 
switchman  or  employee  to  see  that  he  dis- 
charges his  duty.  It  is  enough  that  reason- 
able rules  are  established  and  made  known 
to  him,  and  that  a  supervision  and  control 
are  exercised  which  establish  the  custom  of 
compliance  with  them.  The  legal  presump- 
tion is  that  the  servant  as  well  as  the  mas- 
ter will  discharge  his  duty,  and  upon  this 
presumption  the  master  has  the  right  to 
rely  in  the  performance  of  his  duty.  There 
was  DO  evidence  in  this  case  which  would 
have  sustained  a  finding  of  the  jury  that 
there  was  any  negligence  on  the  part  of 
the  depot  company  in  promulgating  rules 
for,  or  in  exercising  supervision  over,  the 
operation  of  its  railroads  and  yards. 

There  is  no  claim  that  it  did  not  employ 
competent  servants,  but  it  is  said  that  it 
did  not  engage  a  sufficient  number  of  them. 
The  suggestion  is  without  support  in  the 
evidence.  The  only  testimony  on  the  sub- 
ject is  that  there  were  something  like  100 
switches  in  the  yard,  and  three  or  four 
switchmen,  who  did  nothing  but  throw 
them.  There  was  no  evidence  that  these 
switchmen  were  at  any  time  insufficient  in 
number  to  speedily  and  carefully  work  the 
switches,  much  less  that  thev  were  so  in 
the  night  when  this  accident  happened  and 
when  the  business  in  the  yard  was  neces- 
sarily light.  Nor  was  there  any  evidence 
that  the  accident  was  the  effect  of  a  lack  of 
employees.  The  result  is  that  there  was 
not  only  no  evidence  from  which  the  infer- 
ence could  have  been  fairly  drawn  that  the 
depot  company  was  guilty  of  negligence  in 
the  discharge  of  any  of  the  positive  duties 
of  the  master,  but  the  legal  presumptions 
and  the  testimony  alike  concur  in  estab- 
lishing the  conclusion  that  it  completely 
discharged  these  duties,  and  that  the  sole 
cause  of  the  accident  was  the  negligence  of 
one  or  more  servants  in  the  discharge  of 
the  primary  duties  imposed  upon  them. 
The  defendant,  therefore,  was  not  liable  on 
account  of  its  own  negligence  or  on  account 
of  the  negligence  of  the  depot  company  in 
the  discharge  of  the  absolute  duties  of  the 
master. 

The  second  proposition  of  counsel  for  the 
plaintiff  in  error  is  that  the  depot  company 
and  its  employees  were  fellow  servants  of 
Brady  and  the  other  employees  of  the  de- 
fendant, and  that  the  latter  is  liable  for 
their  negligence  in  failing  to  turn  the 
switches  and  protect  the  refrijgrerator  car 
under  the  Minnesota  statute,  which  reads: 
"Every  railroad  corporation  owning  or  op- 
erating a  railroad  in  this  state  shall  be  lia- 
ble for  all  damages  sustained  by  any  agent 
or  servant  thereof  by  reason  of  the  negli- 
gence of  anv  other  agent  or  servant  thereof, 
without  contributory  negligence  on  his 
part."    Minn.  Stat.  1894,  §  2701. 

Let  it  be  borne  in  mind  in  the  considera- 
tion of  this  contention  that,  if  there  was 
any  act  of  negligence  on  the  part  of  the 
servants  of  the  depot  company  established 
in  this  case,  it  was  the  failure  of  its  switch- 
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men  to  throw  the  switches  and  protect  the 
refrigerator  car  when  placed  on  the  dead 
track.  The  question,  then,  is  whether  at 
the  time  this  car  was  set  upon  the  track,  • 
and  the  switchmen  of  the  aepot  company 
failed  to  turn  the  switches,  they  were  the 
agents  or  servants,  or  their  master  was  the 
agent  or  servant,  of  the  defendant,  so  that 
the  latter  may  be  held  for  their  carelessness 
under  the  doctrine  of  respondeat  superior. 
This  (question  must  be  answered  by  a  deter- 
mination of  the  question  whether  or  not  the 
defendant  had  the  power  to  command  these 
switchmen,  and  to  direct  them  what  to  do 
and  where  to  do  it,  when  that  car  was  set 
upon  the  track.  The  power  of  control  is  the 
test  of  liability,  \inder  the  maxim.  Responde- 
at superior.  If  the  master  cannot  com- 
mand the  alleged  servant,  then  the  acts  of 
the  latter  are  not  his,  and  he  is  not  respon- 
sible for  them.  If  the  principal  cannot 
control  and  direct  the  alleged  agent,  then 
he  is  not  his  agent,  and  the  principal  is  not 
liable  for  his  acts  or  his  omissions.  In  such 
case  the  maxim^  Respondeat  superior,  has 
no  application,  because  there  is  no  superior 
to  respond.  In  an  action  against  an  alleged 
master  or  principal  for  the  act  of  his  al- 
leged servant  or  agent  under  the  maxim, 
Respondeat  superior,  there  can  be  no  recov- 
ery in  the  absence  of  the  right  and  power 
in  the  former  to  command  or  direct  tTie  lat- 
ter in  the  performance  of  the  act  charged, 
because  in  such  a  case  there  is  no  superior 
to  answer.  Attcood  v.  Chicago,  R.  I.  d  P. 
R.  Co.  72  Fed.  447,  454,  456;  Byrne  v.  Kan- 
sas City,  Ft.  S.  d  M.  R.  Co.  24  L.  R.  A. 
693,  9  C.  C.  A.  666,  22  U.  S.  App.  220,  61 
Fed.  605,  608;  Bilsdorf  v.  iSf^  Louis,  45 
Mo.  94,  98.  100  Am.  Dec.  352^  Patclet  v. 
Rutland  d  W.  R.  Co.  28  Vt.  297,  300;  Mil- 
ler V.  Minnesota  d  N.  W.  R.  Co.  76  Iowa, 
655,  659,  39  N.  W.  188;  Wood,  Railroads, 
§  388;  Donovan  v.  Laing,  W.  d  D.  Constr. 
Syndicate  [1893]  1  Q.  B.  629;  Rourke  v. 
White  Moss  Colliery  Co.  L.  R.  2  C.  P.  Div. 
205. 

Let  us  test  the  claim  of  the  counsel  for 
the  plaintiff  by  this  rule.  The  defendant 
was  a  railway  corporation  which  owned  and 
operated  railroads  from  St.  Paul  to  Chi- 
cago and  from  St.  Paul  to  Kansas 
City.  The  depot  company  was  a  corpora- 
tion of  the  state  of  Minnesota  which  owned 
and  operated  the  union  passenger  depot  and 
the  transfer  yard  in  the  city  of  St.  Paul. 
Its  capital  stock  was  $350,000,  and  this 
stock  had  been  taken  in  equal  amounts  by 
seven  railroad  corporations,  which  used  the 
yard  and  the  depot.  It  had  mortgaged  its 
property  for  $250,000.  On  January  15, 
1894,  it  made  a  contract  with  the  defendant 
in  which  the  parties  agreed  that  the  rail- 
way company  should  have  the  use  of  the 
station  and  yard  of  the  depot  company  with 
the  other  six  railroad  corporations  until 
1979,  and  that  it  would  make  this  station 
its  main  passenger  depot  in  St.  Paul;  that 
the  depot  company  would  maintain  and  op- 
erate with  its  own  employees  its  station 
and  its  yard;  that  it  would  provide  all  nec- 
essary   buildings    and   machineiy   and    all 
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needed  mechanics  and  workmen;  that  the 
defendant  would  pay  its  proportionate 
share,  to  be  fixed  by  the  board  of  directors 
of  the  depot  company,  of  the  aggregate  an- 
nual rental  of  the  property  of  the  latter 
company,  which  should  consist  of  the  cur- 
rent expenses  of  maintaining  and  operating 
the  depot  and  yards,  the  interest  on  its 
mortgage  debt,  and  a  dividend  of  6  per  cent 
on  its  capital  stock,  less  the  income  de- 
rived from  the  rent  of  the  use  of  the  priv- 
ileges in  or  on  the  property  to  others  than 
the  seven  railroad  companies;  that  the 
depot  company  should  have  the  exclusive 
right  and  power  to  establish  reasonable 
rules  and  regulations  for  the  operation  of 
the  property  used,  and  that  the  railway 
company  should  comply  with  them;  that 
the  depot  company  would  permit  the  rail- 
way company  to  transfer  to  and  receive 
from  other  companies  passenger  and  freight 
cars,  engines,  and  trains  through  its  yard; 
that  the  depot  company  should  have  the 
general  control,  management,  and  supervi- 
sion of  the  passenger  depot,  grounds,  tracks, 
and  railways  constituting  its  property,  and 
of  the  business  conducted  thereon;  ''that 
inasmuch  as  the  officers,  agents,  and  em- 
ployees of  the  party  of  the  first  part  (the 
depot  company)  are  in  fact  employed  for 
and  in  furtherance  of  the  business  of  the 
companies  using  said  grounds"  the  depot 
company  shall*  not  be  liable  to  the  railway 
company  for  any  damage  resulting  to  the 
latter  from  the  negligence  of  the  servants 
of  the  former,  and  the  railway  company 
will  indemnify  the  depot  company  against 
any  claims  for  damages  caused  by  its  en- 
gines or  cars,  or  by  the  negligence  of  the 
employees  ijjf  the  depot  company  while  act- 
ing for  or  in  furtherance  of  the  business  of 
the  railway  company,  or  as  the  mutual 
servant  of  both. 

Counsel  seize  upon  the  stipulation  of  this 
contract  last  quoted,  and  insist  that  by  it 
the  depot  company  and  its  servants  are 
made  the  agents  and  the  servants  of  the  de- 
fendant, because  it  recites  that  they  are 
employed  for  and  in  furtherance  of  the 
business  of  the  companies  using  the 
grounds,  and  because  it  promises  indemnity 
against  their  negligence  when  acting  in 
furtherance  of  the  business  of  the  defend- 
ants or  as  mutual  agents  of  both.  But  the 
relation  of  the  parties  to  this  contract  is 
not  to  be  determined  by  a  single  excerpt 
from  it.  It  must  be  found  by  a  careful 
perusal  and  interpretation  of  the  entire 
agreement.  When  the  entire  contract  is 
read,  the  true  intent  of  the  parties  is  as- 
certained, and  the  test  of  the  power  of  the 
defendant  to  command  and  direct  the 
switchmen  in  the  performance  of  the  fatal 
act  of  negligence  is  applied,  there  can  re- 
main little  doubt  that  they  were  neither  the 
servants  nor  agents  of  the  defendant,  and 
that  it  was  not  liable  for  their  omission. 
The  express  provisions  of  the  contract  that 
the  depot  company  should  have  the  exclu- 
sive management  and  control  of  the  station 
grounds  and  railroads  and  of  the  business 
thereon,  the  exclusive  right  and  power  to 
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make  rules  and  regulations  for  their  opera- 
tion, and  that  it  should  furnish  the  em- 
ployees to  carry  on  this  business,  cannot 
fail  to  prevail  over  the  mere  recital  on 
which  counsel  relies  for  success,  and  they 
demonstrate  the  fact  that  the  defendant 
company  was  without  any  power  or  author- 
ity to  control  or  direct  the  switchmen  in 
the  discharge  of  any  of  their  duties.  It 
had  no  right  to  turn  a  switch  or  to  com- 
mand any  employee  of  its  own  or  of  any 
other  company  to  throw  one.  The  limit  of 
its  privilege  was  its  right  to  demand  that 
its  cars  and  trains  should  be  transferred 
under  its  ag^reement;  but  the  exclusive 
power  to  determine  and  to  direct  its  serv- 
ants how,  when,  and  where  this  transfer 
should  be  made  was  expressly  reserved  to 
the  depot  company. 

The  provision  that  the  defendant  will  in- 
demnify the  terminal  company  against 
claims  for  damages  arising  out  of  the  acts 
and  omissions  of  the  latter's  servants  while 
acting  in  furtherance  of  the  business  of  the 
defendant  or  as  the  mutual  agents  of  both 
cannot  change  the  established  relations  of 
the  parties.  It  is  nothing  but  a  contract 
of  indemnity,  and  a  contract  of  indemnity 
does  not  make  the  persons  against  whose 
acts  the  indemnity  is  promis^  the  age>it« 
or  servants  of  the  indemnifier. 

Nor  is  there  anything  inconsistent  with 
this  conclusion  and  with  the  express  stipu- 
lations of  the  contract  that  the  depot  com- 
pany shall  have  the  exclusive  control  and 
management  of  its  yards  and  servants  in 
the  recital  that  the  latter  are  employed  for 
and  in  furtherance  of  the  business* of  the 
companies  using  the  grounds.  The  serv- 
ants of  contractors  for  the  construction  of 
buildings,  of  railways,  and  of  machinery 
are  employed  in  furtherance  of  the  business 
of  the  parties  with  whom  such  contracts 
are  made.  But  the  latter  are  not  the  su- 
periors of  such  servants,  within  the  mean- 
ing of  the  doctrine  respondeat  superior. 
In  the  same  way  the  servants  of  the  depot 
company  were  employed  for,  and  in  further- 
ance of  the  business  of,  the  companies  using 
the  yards.  Yet  not  one  of  those  companies 
was  their  superior,  within  the  true  inter- 
pretation of  the  maxim  here  invoked,  be- 
cause no  one  of  them  had  the  right  to  con- 
trol, direct,  or  command  these  servants  how, 
when,  or  where  they  should  discharge  their 
duties.  Their  acts  and  omissions,  there- 
fore, were  not  the  acts  or  omissions  of  the 
railway  companies,  and  they  cannot  be 
charged  with  liability  for  them. 

The  next  contention  of  counsel  is  that,  if 
the  switchmen  were  not  the  general  agents 
of  the  defendant,  yet  in  the  omission  to 
throw  the  switches  when  the  refrigerator 
car  was  set  upon  the  track  they  were  acting 
in  its  business,  and  were  its  servants  pro 
hoc  vice.  This  position  is  untenable  for 
two  reasons.  In  the  first  place,  the  act  of 
negligence  was  not  committed  when  the 
switchmen  were  acting  for,  or  in  the  busi- 
ness of.  the  defendant.  It  was  committed 
when  they  were  acting  for,  and  in  the  busi- 
ness of,  one  of  the  other  companies  using  tha 
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grounds,  viz.,  in  the  business  of  that  com- 
pany which  deposited  the  car  upon  the  dead 
track.  The  testimony  is  that  it  was  the 
duty  and  the  custom  of  these  switchmen  to 
protect  every  car  deposited  on  the  track  at 
the  time  it  was  left  there  by  then  throwing 
the  switches.  It  was  in  the  transaction  of 
the  business  of  the  company  which  left  this 
car,  and  not  in  the  transaction  of  the  busi- 
ness of  the  defendant  or  of  any  other  com- 
pany, that  this  duty  devolved  upon  the 
switdimen.  This  is  demonstrated  by  the 
fact  that  this  duty  never  would  have  been 
imposed  upon  them  at  all  if  the  car  had 
not  been  left  upon  the  track.  Before  it  ar- 
rived there  the  switches  and  the  track  were 
in  proper  position  for  the  passage  of  the 
defendant's  train.  If  the  car  had  not  been 
placed  there^  n^  change  of  the  switches,  no 
act  on  their  part,  would  have  been  required 
of  the  switchmen.  The  deposit  of  the  cur 
imposed  upon  them  the  duty  to  immedi- 
ately throw  the  switches  to  protect  it.  This 
duty  would  have  been  as  fully  imposed  and 
the  negligence  of  these  switchmen  would 
have  been  as  complete  if  the  defendant  had 
never  run  another  engine  or  train  upon  the 
tracks  after  the  car  was  deposited.  Tlie 
fatal  act  of  negligence  was  not  committed 
in  furtherance  of  any  business  of  the  de- 
fendant, and  it  is  only  when  the  servant  of 
another  is  engaged  in  transacting  the  busi- 
ness of  the  defendant  that  he  can  be  held 
to  be  the  latter^s  servant  pro  hao  vice. 

In  the  second  place,  if  the  switchmen  had 
commit  ted  the  act  of  negligence  in  further- 
ance of  the  business  of  the  defendant,  they 
would  not  have  been  the  servants  of.  the 
latter,  because  by  the  express  terms  of  the 
contract  between  the  two  corporations  and 
by  the  testimony  these  switchmen  would 
not  have  been  subject  to  the  control  or  the 
direction  of  the  defendant.  The  testimony 
is  that  they  were  employed  and  paid  by  the 
depot  company,  that  they  had  exclusive 
control  of  the  switches,  and  that  no  serv- 
ant of  the  defendant  was  permitted  to  touch 
them.  The  contract  is  that  the  depot  com- 
pany has  the  exclusive  management  and 
control  of  the  grounds,  railways,  business, 
and  necessarily  of  the  employees  who  do 
the  business  of  that  corporation.  This  btip- 
iilation  vests  this  power  of  control  and  di- 
rection of  the  switchmen  in  the  depot  com- 
pany just  as  absolutely,  and  deprives  the 
defendant  of  it  just  as  completely,  when 
they  are  assisting  to  transact  the  business 
of  the  latter,  as  when  they  are  acting  in 
furtherance  of  the  btisiness  of  other  rail- 
way companies  or  of  the  depot  company. 
They  could  not,  therefore,  have  been  the 
servants  pro  ?iac  vice  of  the  defendant  in 
the  transaction  of  its  business  in  this  yard, 
because  they  could  not  have  been  subject  to 
its  command  or  direction,  under  the  con- 
tract and  the  testimony.  Northern  P.  R.  Co. 
v.  Craft,  16  C.  C.  A.  175.29  U.  S.  A  pp.  687, 
69  Fed.  124,  129 ;  Central  R.  Co,  v.  Stoerm- 
er.  2  C.  C.  A.  360,  1  U.  S.  App.  276,  51  Fed. 
518,  520;  Kaatl  v.  Wahash  R.  Co.  114  Mich. 
5.3,  55,  58,  72  N.  W.  28 ;  Phillips  v.  Chicago, 
MI.  d  8t.  P.  R.  Co.  64  Wis.  475,  486,  25  N.  * 
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W.  544;  Sa/wyer  v.  Rutland  do  B.  R.  Co.  27 
Vt.  370,  380;  Zeigler  v.  Danbury  d  N.  R. 
Co.  52  Conn.  543,  555,  556;  Catawissa  R. 
Co.  V.  Armstrong,  49  Pa.  186;  Philadelphia, 
W.  d  B.  R.  Co.  V.  State  use  of  Bitaer,  58 
Md.  372. 

The  cases  cited  by  counsel  for  the  plain- 
tiff in  error  where,  as  in  Rourke  v.  White 
Moss  Colliery  Co.  46  L.  J.  C.  P.  N.  S.  283, 
an  employer  lends  his  men  to  another  to 
perform  services  for  him  and  under  his  di- 
rection; as  in  Johnson  v.  Boston,  118  Mass. 
114,  where  he  rents  them  to  a  city  to  work 
with  its  servants  under  its  direction  in  con- 
structing a  sewer;  or  as  in  Euxm  v.  Lippin- 
cott,  47  N.  J.  L.  192,  54  Am.  Rep.  148,  and 
Wiggett  v.  Fox,  11  Exch.  832,  where  he  fur- 
nishes them  to  others  to  perform  services 
for  them  under  their  control;  or  as  in 
Wahash,  Bt.  L.  d  P.  R.  Co.  v.  Peyton,  106 
111.  534,  46  Am.  Rep.  705 ;  Vary  v.  Burling- 
ton, C.  R.  d  M.  R.  Co.  42  Iowa,  246;  Tay- 
lor V.  Western  P.  R.  Co.  45  Cal.  323 ;  Mil- 
ler V.  Cornwall  R.  Co.  154  Pa.  474,  26  Atl. 
779;  and  Mills  v.  Orange,  A.  d  M.  R.  Co. 
2  MacArth.  314, — where,  under  the  agree- 
ment between  two  individual  companies,  the 
employee  of  the  one  becomes  subject  to  the 
control  and  direction  of  the  other  in  the 
very  matter  wherein  the  negligence  is  com- 
mitted,— are  plainly  distinguishable  from 
the  case  before  us  by  the  fact  that  in  each 
of  these  cases  the  power  to  command,  direct, 
and  control  all  the  employees  in  respect  to 
the  negligent  act  was  vested  in  the  master 
of  the  servant  injured.  The  case  of  Murray 
V.  Lehigh  Valley  R.  Co.  66  Conn.  512,  32  L. 
R.  A.  539,  34  Atl.  508,  is  not  in  point,  be- 
cause the  cause  of  action  in  that  suit  was 
based  on  a  contract  with  a  passenger;  and 
the  case  of  Oulf,  C.  d  8.  F.  R.  Co.  v.  Dorsey, 
66  Tex.  148,  18  S.  W.  444,  has  no  applica- 
tion to  this  issue,  because  the  negligence 
there  charged  was  a  breach  of  one  of  the 
absolute  duties  of  the  master  resulting  in 
a  defect  of  the  cars  and  track. 

In  the  case  in  hand  Brady  was  employed, 
paid,  and  commanded  by  the  defendant. 
The  switchmen  were  employed,  paid,  and  di- 
rected by  the  depot  company.  Neither  cor- 
poration had  any  control  over  the  men  in 
the  employment  of  the  other;  neither  cor- 
poration could  select,  employ,  or  discharge 
them.  The  defendant  never  had  any  right 
or  power  to  direct  the  switchmen  of  the 
depot  company  what  to  do  or  where  or  how 
they  should  discharge  their  duties.  Their 
acts,  therefore,  were  not  its  acts,  it  was  not 
liable  for  their  negligence,  and  they  were 
not  the  fellow  servants  of  Brady. 

Finally,  it  is  contended  that  the  seven 
railroad  companies  which  held  the  stock  of 
the  depot  company  were  partners,  and  that 
each  of  them  is  therefore  the  coemployee  of 
all  the  servants  of  the  depot  company  and 
liable  for  all  their  torts.  In  the  discussion 
of  this  proposition  cases  are  cited  wherein 
one  corporation  which  held  all  the  stock  of 
another  owned  a  part  of  its  motive  power, 
and  employed  and  controlled  its  agents  and 
servants,  was  held  liable  for  its  infringe- 
ment of  a  patent   {York  d  M.  L.  R.  Co.  v. 
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Winona,  17  How.  30,  16  L.  ed.  27),  and 
where  three  individual  partners  in  operat- 
ing a  coach  line  were  held  liable  for  the 
negligence  of  the  driver  of  one  {Boatioich 
V.  Champion,  11  Wend.  571).  But  these 
and  similar  authorities  have  little  tendency 
to  support  the  theory  that  this  depot  com- 
pany is  a  partnership,  and  that  each  of  its 
stockholders  is  liable  for  all  of  its  torts.  It 
acquired  its  charter  from  the  state  of  Min- 
nesota. The  requisite  acts  have  been  done 
under  the  statutes  of  that  state  to  make  it 
a  corporation.  Those  statutes  declare  that, 
those  acts  havinff  been  performed,  it  is  a 
corporation.  It  has  issued  and  sold  its 
stock.  It  has  made  its  mortgage  and  it  has 
transacted  the  business  for  which  it  was 
chartered  for  many  years.  The  laws  of 
Minnesota  prescribe  the  duties  and  fix  the 
liabilities  of  its  stockholders.  These  are  not 
the  duties  and  liabilities  of  partners.  The 
stockholders,  it  is  true,  have  made  contracts 
with  the  corporation;  but  there  is  nothing 
in  those  contracts  which  dissolves  the  cor- 
poration, impairs  its  existence,  or  changes 
the  legal  relation  of  the  holders  of  its  stock 
to  the  legal  entity  which  issued  it  from 
that  of  stockholders  to  that  of  partners. 
There  is  nothing  illegal  or  inequitable  in 


the  contracts.  The  law  of  the  land  fixes  the 
liability  of  the  parties  to  them,  and  that 
liability  is  not  tnat  of  partners.  The  fact 
that  under  these  agreements  the  stockhold- 
ers share  the  prosperity  and  adversity  of 
their  corporation  has  no  tendency  to  prove 
that  they  are  partners,  because  the  stock- 
holders of  all  corporations  share  the  same 
fate.  The  deeds  of  these  stockholders  will 
not  convey  the  property  of  the  corporation. 
Their  onlv  control  of  it  is  b^  the  vote  of  its 
stock,  and  Sy  the  contracts  it  makes,  and  it 
has  every  attribute  of  a  corporate  entitv, 
while  thev  have  every  attribute  of  8to<Jc- 
holders.  T^either  it  nor  its  employees  are 
subject  to  the  command  or  control  of  any 
of  its  stockholders,  within  the  maxim.  Re- 
apondeat  auperiar,  and  neither  it  nor  its 
servants  are  either  the  agents  or  the  serv- 
ants of  the  defendant,  under  the  fellow 
servant  law  of  the  state  of  Minnesota. 

The  result  is  that  there  was  no  substan- 
tial evidence  in  support  of  the  alleged  cause 
of  action  in  this  case,  and  the  court's  in- 
struction to  the  jury  to  return  a  verdict  for 
the  defendant  was  right.  That  judgment  ia 
accordingly  affirmed, 

Caldwell,  Circuit  Judge,  dissents. 
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HICKS  BROTHERS,  Appta., 

f. 

SWIFT  CREEK  MILL  COMPANY. 

(133  Ala.  411.) 

1«  The  revocation  off  «  parol  license 
to  construct  a  dam  and  ditch  on  the  lan^ 
of  the  licensor  Is  not  prevented  by  the  fact 
that  large  expenditures  have  been  made  on 
the  faith  of  It,  or  that  it  was  given  with 
knowledge  that  such  expenditures  would  t>e 
made. 

2.  A  conveyance  off  land  upon  which  a 
third  person  has  been  given  a  parol  license 
to  construct  a  ditch  operates  as  a  revocation 
of  the  license. 

8.  A  ffrantee  off  land  over  which  a 
third  person  has  been  irlvcn  a  parol 
license  to  construct  a  ditch  may  maintain 
trespass  in  case  the  licensee  attempts  to  act 
under  the  license  after  the  grant. 

4.  Bxemplary  damaice*  niay  be  award- 
ed for  wilfully  attempting  to  enjoy  a  parol 
license  to  maintain  a  ditch  over  another's 
land  after  the  license  has  been  revoked. 

(April  22,  1902.) 

APPEAL  by  ijlaintiffs  from  a  judgment 
of  the  Circuit  Court  for  Autauga  Coun- 
ty   in    favor    of    defendant    in    an    action 
brought   to   recover   damages   for   trespass. 
Reveraed. 
The  facts  are  stated  in  the  opinion. 

NoTR. — As  to  revocabllity  of  a  license  to 
maintain  a  burden  on  land  after  the  licensee 
has  incurred  expense  in  creating  the  burden, 
see  note  to  PIfer  v.  Brown  (W.  Va.)  40  L.  R. 
A.  497 :  also  Swing  v.  Rhea  (Or.)  52  U  R.  A. 
140. 
67  L.  R,  A. 


Meaara.  Gnnter  A;  Onnter  for  appel- 
lants. 

Meaara,  Iiomaz,  CmiiM  ft  Weil,  for  ap> 

pellee : 

An  executed  parol  license,  where  the  li- 
censee has  gone  to  expense  in  consequence 
thereof,  is  irrevocable,  upon  the  theory  that 
the  revocation  under  such  circumstances 
would  clearly  work  a  fraud  upon  the  li- 
censee, and  that  the  licensor,  by  standing 
by  and  allowing  the  licensee  to  make  ex- 
penditures, relying  upon  the  license,  has  es- 
topped himself  from  revoking  it. 

13  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1145; 
Rhodea  v.  Otia,  33  Ala.  578,  73  Am.  Dec. 
430;  Rerick  v.  Kern,  14  Serg.  ic  R.  267,  16 
Am.  Dec.  497:  Richer  v.  Kelly,  1  Me.  117, 
10  Am.  Dec.  38;  DeOraffenried  v.  Savage, 
9  Colo.  App.  131,  47  Pac..902;  Ferguaon  v. 
Spencer,  127  Ind.  60,  25  N.  E.  1035;  Bu- 
chanan V.  Loganaport,  C.  d  8.  W.  R.  Co.  71 
Ind.  265;  Lctce  v.  Miller,  3  Gratt.  205.  40 
Am.  Dec.  188;  Nettleton  v.  Sikea,  8  Met. 
34;  Southern  R.  Co,  v.  Hood,  126  Ala.  312, 
28  So.  002;  He^tdrix  v.  Southern  R.  Co,  130 
Ala.  205,  30  So.  596 ;  Campbell  v.  Indianap- 
olia  d  V,  R,  Co,  110  Ind.  490,  11  N.  £.  482; 
Curtia  v.  La  Grande  Hydraulic  Water  Co. 
20  Or.  34,  10  L.  R.  A.  484,  23  Pac.  808,  25 
Pac.  378;  Woodbury  v.  Parahley,  7  N.  H. 
237.  26  Am.  Dec.  739;  Wynn  v.  Garland,  19 
Ark.  23,  68  Am.  Dec.  190;  Flick  v.  Bell 
(Cal.)  42  Pac.  813;  Cook  v.  Pridgem,  45 
Oa.  331,  12  Am.  Rep.  582;  Southern  R, 
Co,  V.  Mitchell,  69  Ga.  114;  Snorcden  v. 
Wilaa,  19  Ind.  10.  81  Am.  Dec.  370;  Houac 
V.  Montgomery,  19  Mo.  App.  170;  Vohle  v. 
Sherman,  151  Ind.  573,  52  N.  E.  150;  Rog- 
era  v.  Cox,  96  Ind.  157,  49  Am.  Rep.  152: 
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Saucer  t.  Keller,  129  Ind.  476,  28  N.  E. 
1117;  Hodgson  v.  Jeffries,  52  Ind.  334; 
Campbell  v..  Indianapolis  d  V.  R.  Co.  110 
Ind.  490,  11  N.  £.  482;  WiUiams  ▼.  Flood, 
63  Mich.  487,  30  N.  W.  93;  Vannest  v. 
Fleming,  79  Iowa,  638,  8  L.  R.  A.  277,  44 
N.  W.  906;  Upton  v.  Brazier,  17  Iowa,  163; 
M'Kellip  V.  M*Ilhenny,  4  Watts,  317,  28 
Am.  Dec.  711;  Putney  v.  Day,  6  N.  H. 
430,  25  Am.  Dec.  470;  Chicosa  Irrig.  Ditoh 
Co.  ▼.  El  Moro  Ditoh  Co.  10  Colo.  App. 
276,  50  Pac.  731;  Motes  v.  Bates,  80  Ala. 
382;  Miller  v.  Auhum  d  8.  R.  Co.  6  Hill, 
61 ;  Latcrence  v.  Springer,  49  N.  J.  Eq.  289, 
24  All.  933. 

When  it  is  said  that  the  license  is  irrev- 
ocable it  is  not  meant  that  the  privilege 
continues  for  all  time,  but  that  the  interest 
continues  until  a  certain  right  or  interest 
is  secured;  and  the  license  is,  so  far,  irrev- 
ocable. 

Note  to  Richer  v.  KeUy  (Me.)  10  Am. 
Dec.  42. 

A  license  not  creating  an  easement  or  giv- 
ing rise  to  an  interest  in  land,  is  not  wi&in 
the  statute  of  frauds,  and  need  not  be  in 
writing. 

18  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1130; 
Rhodes  v.  Otis,  33  Ala.  578,  73  Am.  Dec. 
439;  Sampson  v.  Bumside,  13  N.  H.  264; 
Fentiman  v.  Smith,  4  East,  108 ;  Taylor  v. 
Waters,  7  Taunt.  374;  Cook  v.  Steams,  11 
Mass.  536;  Richer  v.  KeUy,  1  Me.  117,  10 
Am.  Dec.  38;  Hazelton  v.  Putnam,  3  Finney 
(Wis.)  107,  64  Am.  Dec.  158;  Woodbury  v. 
Parshley,  7  N.  H.  237,  26  Am.  Dec.  739. 

The  licensor  cannot,  hy  a  transfer  of  the 
lot  to  another,  invest  his  alienee  with  larger 
rights  than  he  himself  had.  The  purchaser 
would  take  the  property  cum  onere. 

Troy  V.  Coleman,  58  Ala.  670;  Williams 
V.  Flood,  63  Mich.  487,  30  N.  W.  93;  Camp- 
bell V.  Indianapolis  d  V.  R.  Co.  110  Ind. 
490,  11  N.  E.  482;  Buchanan  v.  Logans- 
port,  C.  d  S.  W.  R.  Co.  71  Ind.  265;  M'Kel- 
lip V.  M'llhenny,  4  Watts,  317,  28  Am.  Dec. 
711;  Snowden  v.  Wilas,  19  Ind.  10,  81  Am. 
Dec.  370;  Simons  v.  Mocrehouse,  88  Ind. 
395  ;  Stephens  v.  Benson,  19  Ind.  369 ;  Prince 
V.  Case,  10  Conn.  375,  27  Am.  Dec.  675. 

Tyson,  J.,  delivered  the  opinion  of  the 
court: 

Practically"  but  a  single  question  is  pre- 
sented for  our  consideration  and  determina- 
tion. It  is  whether  the  defendant,  who  is 
sued  for  a  trespass  upon  the  plaintifT*8 
lands,  acquired  an  irrevocable  license  from 
the  plaintiff's  grantor  to  use  and  maintain 
a  ditch  and  dam  for  the  purpose  of  floating 
logs.  The  facts  out  of  which  this  question 
arose  are  imdisputed,  and  are  these:  One 
Smith,  being  the  owner  of  the  lands,  in 
1896  gave  verbal  permission  to  the  defend- 
ant to  construct  and  operate  the  ditch  and 
dam  upon  them,  which  was  done  by  it  at 
great  cost.  In  August,  1899,  the  plaintiffs 
became  the  owners  of  the  lands  by  deed  upon 
which  these  structures  were  constructed, 
and  went  into  possession  of  them,  with  full 
knowledge  that  the  defendant  was  actively 
using  and  operating  the  ditch  and  dam, 
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claiming  the  right  to  do  so  under  the  per- 
mission given  it  by  Smith.  Preliminary  to 
a  discussion  of  the  question,  it  may  not  be 
amiss  to  say  that  under  these  facts  no  ques- 
tion of  adverse  possession  can  possibly 
arise.  The  entry  by  defendant  being  per- 
missive, its  possession  was  not  adverse,  but 
was  in  subordination  of  the  rightful  title. 
Collins  V.  Johnson,  57  Ala.  304;  Jesse 
French  Piano  d  Organ  Co.  v.  Forbes,  129 
Ala.  471,  29  So.  683;  18  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  1130.  It  is  not  insisted  by 
appellee  that  the  permission  granted  to  it 
created  an  easement.  Clearly,  such  an  in- 
sistence, if  made,  would  be  untenable^  for 
the  reason  that  it  would  have  required  a 
deed  to  have  conveyed  such  a  right;  for 
"an  easement  must  be  an  interest  in  or  over 
the  soil,"  and  does  not  lie  in  livery,  but  in 
grant.  Washb.  Easements  &  Servitudes,  p. 
6;  10  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  409; 
Jones,  Easements,  §  80;  Browne,  Stat.  Fr. 
§  232.  The  difference  between  an  easement 
and  a  license  is,  the  former  implies  an  in- 
terest in  land,  while  the  latter  does  not.  An 
easement  must  be  created,  as  we  have  said 
above,  by  deed  or  prescription,  while  a  li- 
cense may  be  by  parol.  The  former  is  a 
permanent  interest  in  the  realty,  while  the 
latter  is  a  personal  privilege  to  do  some 
act  or  series  of  acts  upon  the  land  of  an- 
other without  possessing  any  estate  there- 
in, and  is  generally  revocable  at  the  will 
of  the  owner  of  the  land  in  which  it  is  to 
be  enjoyed.  Washb.  Easements  &  Servi- 
tudes, supra;  Jones,  Easements,  S  63.  And 
when  revocable,  it  is  revoked  by  the  death 
of  the  licensor,  by  his  conveyance  of  the 
lands  to  another,  or  by  whatever  would  de- 
prive him  of  doing  the  acts  in  question  or 
giving  permission  to  others  to  do  them. 
Hodghins  v.  Farrington,  150  Mass.  19,  5  L. 
R.  A.  209,  22  N.  E.  73;  18  Am.  &  Eng.  Enc. 
Law,  p.  1141,  and  note  10;  Jones.  Ease- 
ments, §  73,  and  note  4.  Confessedly,  the 
license  to  the  defendant  in  this  case  was 
revoked  by  the  conveyance  of  Smith,  from 
whom  it  acquired  it,  unless  he  estopped 
himself  to  do  so.  And  this,  it  is  insisted, 
he  did,  because  the  defendant  has  been  at 
great  cost  in  constructing  the  ditch  and 
dam,  being  induced  to  do  so  under  the  per- 
mission granted  to  it.  It  is  further  con- 
tended that  the  license  has  become  an  exe- 
cuted one,'  and  therefore  irrevocable.  To 
use  the  language  of  Baron  Parke :  "It  cer- 
tainly strikes  one  as  a  strong  proposition  to 
say  that  such  a  license  can  be  irrevocable; 
unless  it  amount  to  an  interest  in  land." 
Williams  v.  Morris,  8  Mees.  &  W.  488.  To 
say  nothing  of  so  thin  and  gauzy  an  at- 
tempt to  evade  the  provision  of  the  statute 
of  frauds,  requiring  a  sale  of  all  interest  in 
lands  to  be  in  writing  except  leases  for  a 
term  not  longer  than  one  year;  unless  the 
purchase  money,  or  a  portion  thereof,  be 
paid,  and  the  purchaser  be  put  in  possession 
of  the  land  by  the  seller.  Subdivision  5,  S 
2152,  Code.  In  other  words,  we  are  asked 
to  hold,  although  the  license  to  the  defend- 
ant, when  granted,  was  not  intended  by 
either  party  to  be  anything  more  than  a 
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mere  personal  privilege  to  it,  revocable. bv 
Smith  at  his  will,  and  knowing,  as  it  did, 
that  under  this  license  it  acquired  no  inter- 
est whatever  in  the  lands,  that,  forsooth 
with  a  knowledge  of  all  these  facts,  it  ac- 
quired an  indefeasible  title  to  an  easement 
over  them  because  it  expended  money  in  con- 
structing the  ditch  and  dam.  For  it  is  too 
plain  for  argument  that,  if  Smith  is  es- 
topped to  revoke  the  license,  all  others  who 
may  acquire  his  title  would  be,  and  the  de- 
fendant would  enjoy  a  fee-simple  title  to  an 
easement,  which  had  its  origin  in  a  mere 
license;  and  this,  too,  without  paying  one 
cent  of  consideration  therefor,  to  say  noth- 
ing of  so  plain  and  palpable  a  violation  of 
the  statute  of  frauds.  Smith  is  not  so 
much  as  shown,  with  or  without  considera- 
tion, to  have  made  any  promise  that  he 
would  not  exercise  his  privilege  of  revok- 
ing the  license.  And  there  is  no  pretense 
that  he  made  any  misrepresentation  of  any 
fact  that  induced  the  defendant  to  expend 
its  money.  The  broad  proposition  is  as- 
serted that  because  he  granted  the  license, 
knowing  the  purpose  for  which  it  was  to 
be  used,  he  could  never  revoke  it,  because  it 
would  be  a  fraud  to  allow  him  to  do  so, 
and  because  it  has  become  executed.  We 
are  aware  that  many  courts  hold  this  con- 
tention to  be  sound,  but  we  cannot  subscribe 
to  it.  Reason  and  the  great  weight  of  au- 
thority is  against-  it.  In  Browne,  Stat.  Fr.  § 
31,  it  is  said:  "In  some  of  the  earlier  de- 
cisions, both  English  and  American,  the  li- 
censee was  protected  against  revocation  on 
the  ground  that  the  licensor  was  estopped 
to  revoke  a  license  on  the  faith  of  which  the 
licensee  had  incurred  expense ;  but  it  is  now 
well  settled  that  the  doctrine  of  estoppel 
does  not  apply,  inasmuch  as  the  licensee  is 
bound  to  know  that  his  license  was  revoca- 
ble, and  that  in  incurring  expense  he  acted 
at  his  own  risk  and  peril.  Courts  of  equi- 
tv  also  have  repeatedly  declined  to  inter- 
fere on  this  ground."  See  also  note  3,  for 
cases  cited.  In  Jones,  Easements,  S  84,  it 
is  said :  "An  oral  promise  to  grant  an  ease- 
ment is  not  sufficient  to  raise  an  estoppel 
in  favor  of  one  who  has  acted  upon  it.  In 
a  case  not  relating  to  easements,  Mr.  Jus- 
tice Gray  states  a  principle  which  is  appli- 
cable to  this  subject:  *A  promise,  upon 
which  the  statute  of  frauds  declares  that 
no  action  shall  be  maintained,  cannot  be 
made  eflfectual  by  estoppel  merely  because 
it  has  been  acted  upon  by  the  promisee, 
and  not  performed  by  the  promisor.*"  In 
18  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1146, 
it  is  said:  "According  to  the  prevailing 
yiew  of  the  courts  in  England  and  a  large 
number  of  the  courts  of  the  states  of  the 
United  States,  however,  neither  the  execu- 
tion of  the  license  nor  the  incurring  of  ex- 
pense, nor  both  combined,  affect  the  right 
of  the  licensor,  and  he  may  revoke  under 
all  circumstances.  It  is  held  that  the  stat- 
ute of  frauds  prevents  any  act  other  than 
the  giving  of  a  deed  from  vesting  an  ir- 
revocable interest  in  land."  See  cases  cited 
in  note  7  in  support  of  this  proposition. 
Mr.  Freeman,  in  his  note  to  Lawrence  v. 
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Springer  (N.  J.  £q.)  31  Am.  St.  Rep.  713, 
715,  says:  "A  parol  license  is  founded  in 
personal  confidence,  and  is  defined  to  be  an 
authority  given  to  do  some  act,  or  a  series 
of  acts,  on  the  land  of  another  without 
passing  any  interest  in  the  land;  .  .  . 
is  a  complete  answer  and  defense  to  a  claim 
of  adverse  possession  set  up  by  the  licensee, 
.  .  .  and  is  not  assignable.  ...  At 
common  law  a  parol  license  to  be  exercised 
upon  the  land  of  another  creates  an  interest 
in  the  land,  is  within  the  statute  of  frauds, 
and  may  be  revoked  by  the  licensor  at  any 
time,  no  matter  whether  or  not  the  licensee 
has  exercised  acts  under  the  license,  or  ex- 
pended money  in  reliance  thereon.  In  many 
of  the  states  this  rule  prevails,  while  in 
others  th^  licensor  is  deemed  to  be  equit- 
ably estopped  from  revoking  the  license, 
after  allowing  the  licensee  to  perform  acts 
thereunder,  or  to  make  expenditures  in  re- 
liance thereon.  These  two  lines  of  cases 
cannot  be  reconciled,  for  one  of  them  holds 
that  an  interest  in  land  cannot  be  created 
by  force  of  a  mere  parol  license,  whether 
executed  or  not,  while  the  other  declares 
that  where  the  licensee  has  gone  to  expense, 
relying  upon  the  license,  the  licensor  may 
be  estopped  from  revoking  it,  and  thus  an 
easement  may  be  created.  The  former  line 
of  cases,  it  seems  to  us,  is  founded  upon  the 
better  reason.  They  decide  that  a  parol 
license  to  do  an  act  on  the  land  of  the  li- 
censor, while  it  justifies  anything  done  by 
the  licensee  before  revocation,  is  revocable 
at  the  option  of  the  licensor,  and  this  al- 
though tne  intention  was  to  confer  a  con- 
tinuing right,  and  money  has  been  expended 
by  the  licensee  upon  the  faith  of  the  li- 
cense. Such  license  cannot  be  changed  into 
an  equitable  right  on  the  ground  of  equit- 
able estoppel."  Case  after  case  might  be 
cited  to  support  the  principles  announced 
by  these  text  writers,  but  they  are  too  nu- 
merous to  do  so  here.  They  can  be  found 
by  reference  being  had  to  the  notes  referred 
to  in  the  text  quoted.  However,  before  ex- 
amining the  decisions  of  our  own  court,  we 
will  refer  to  the  case  of  Thoemke  v.  Fied- 
ler, 01  Wis.  386,  64  N.  W.  1030,  because  of 
its  striking  analogy  to  the  one  in  hand. 
We  quote  from  a  part  of  the  opinion: 
"The  oral  agreement  under  which  the  ditch 
across  the  defendant's  land  was  made  did 
not  create  an  easement  in  the  land.  An 
easement  is  a  permanent  interest  in  the 
lands  of  another,  with  a  right  to  enjoy  it 
fully  and  without  obstruction.  Such  an 
interest  cannot  be  created  by  parol.  It  can 
be  created  only  by  a  deed  .  .  .  or  by 
prescription.  But  this  agreement  did  not 
have  the  effect  of  a  parol  license.  A  license 
creates  no  estate  in  lands.  It  is  a  bare  au- 
thority to  do  a  certain  act  or  series  of  acts 
upon  the  lands  of  another.  It  is  a  personal 
right,  and  is  not  assignable.  It. is  gone  if 
the  owner  of  the  land  who  gives  the  license 
transfers  his  title  to  another,  or  if  either 
party  die.  So  long  as  a  parol  license  re 
mains  executory,  it  may  be  revoked  at  pleas- 
ure. So  an  executed  parol  license,  under 
which  some  estate  or  interest  in  the  land 
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would  poas,  is  revocable.  Otherwise  title 
would  pass  without  a  written  conveyance, 
'in  the  teeth  of  the  statute  of  frauds.'  Nor 
is  such  a  license  made  irrevocable  by  the 
fact,  ...  or  because  expenditures  have 
been  made  on  the  faith  of  it.  .  .  .  Nor 
can  the  parol  agreement  be  enforced  in 
equity  by  way  of  specific  performance." 

We  wUl  now  examine  our  own  cases.  In 
Riddle  v.  BroiDn,  20  Ala.  412,  56  Am.  Dec. 
202,  it  was  held  that  the  right  "to  dig  and 
carry  away  iron  ore"  from  the  mine  of  an- 
other is  an  easement,  and  any  contract  for 
the  sale  of  such  right,  to  be  binding,  must 
be  in  writing;  that  a  verbal  contract  con- 
ferring such  a  right,  though  not  binding 
under  the  statute  of  frauds,  will  neverthe- 
less operate  as  a  verbal  license,  and  while 
unrevoked  will  protect  the  person  to  whom 
it  was  given  from  trespass  quare  cla/usum 
fregit  for  digging  ore,  and  vest  in  him  the 
property  in  the  ore  that  was  actually  dug 
under  it;  but  that  it  is  revocable  at  the 
pleasure  of  the  party  by  whom  it  was  given, 
and  was  personal  and  not  assignable.  In 
Mote8  V.  Bates,  74  Ala.  378,  it  was  said: 
"We  find  no  evidence  in  the  record  tending 
to  show  that  the  plaintiff.  Bates,  had  any 
claim  of  legal  right  to  be  upon  this  portion 
of  the  defendant's  field.  It  is  shown  that 
the  lessee  agreed  to  use  the  public  road; 
and  his  employees  or  subtenants  had  no 
greater  rights  than  he  had.  If  the  plain- 
tiff's alleged  custom  in  using  the  pathway 
for  some  time  previous  could  be  construed 
into  a  permission  by  defendant  to  do  so, 
this  was,  at  best,  only  a  parol  license,  which 
was  revocable  at  the  pleasure  of  the  person 
giving  it.  Every  license  of  this  kind,  by 
which  one  is  permitted,  without  considera- 
tion, to  pass  over  the  lands  of  another,  is 
essentially  revocable  in  its  very  nature,  its 
continuance  depending  upon  the  mere  will 
of  the  person  by  whom  it  was  created  or 
granted," — citing  approvingly  Riddle  v. 
Broion,  20  Ala.  412,  66  Am.  Dec.  202.  In 
Tillia  V.  Treadicelly  117  Ala.  448,  22  So. 
983,  quotingfrom  Rudisill  v.  Cross  ^  54  Ark. 
619,  16  S.  W.  576,  where  it  was  held: 
"The  obligation  of  a  landowner  to  build 
and  maintain  a  division  fence,  in  whole  or 
in  part,  for  the  benefit  of  adjoining  land, 
is  something  more,  indeed,  than  an  obliga- 
tion to  furnish  the  materials  and  labor  nec- 
essary from  time  to  time  for  the  erection 
and  reparation  of  the  fence.  It  imposes  a 
burden  upon  the  land  itself.  A  partition 
fence  ordinarily  must  rest  equally  upon  the 
land  of  the  respective  proprietors.  Hence, 
an  agreement  of  one  of  those  proprietors  to 
maintain  such  a  fence  necessarily  imports 
a  dedication  of  the  use  of  the  land  required 
to  support  half  of  it.  To  that  extent  it  is, 
therefore,  an  estate  in  the  land  itself.  In 
accordance,  then,  with  the  general  rule  that 
an  easement,  being  an  interest  in  realty, 
cannot  be  conveyed  or  reserved  by  parol, 
an  agreement  by  an  owner  of  land  to  main- 
tain a  partition  fence  between  such  lan<l 
and  that  of  an  adjoining  proprietor  cannot 
ordinarily  rest  in  parol,  but,  to  be  binding, 
must  be  in  writing," — our  court  then  pro- 
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ceeds:  "A  srant  to  an  adjacent  proprii-tor 
of  the  use  of  a  wall  on  his  own  premises  as 
a  partition  wall  between  their  buildings  is 
the  grant  of  an  easement,  and  a  parol  agree- 
ment to  build  and  grant  the  use  of  such 
wall  is  within  the  statute.  .  .  .  Under 
our  decisions  parol  agreements  for  the  grant 
of  easements  are  void  under  the  statute. 
Riddle  v.  Brown,  20  Ala.  412,  56  Am.  Dec. 
202;  Hammond  v.  Winchester,  82  Ala.  470, 
2  So.  892."  See  also  the  following  cases  in 
which  Riddle  v.  Brown  is  cited  approving- 
ly: Hefiin  v.  Bingham,  56  Ala.  575,  28 
Am.  Rep.  776;  Chambers  v.  Alabama  Iron 
Co.  67  Ala.  357;  Louisville  d  y,  R.  Co.  v. 
Boykin,  76  Ala.  564;  Motes  v.  Bates,  80 
Ala.  382;  Hammond  v.  Winchester,  82  Ala. 
477,  2  So.  892.  The  right  of  a  licensor  to 
revoke  a  license  given  by  him  is  fully  rec- 
ognized by  our  court,  as  will  appear  from 
a  mere  cursory  examination  of  the  cases 
cited  above;  and,  indeed,  is  fully  recognized 
in  the  case  of  Rhodes  v.  Otis^  33  Ala.  578, 
73  Am.  Dec.  439,  upon  which  the  defendant 
relies  to  support  its  contention  of  estoppel. 
Suffice  it  to  say  that  in  that  case  a  consid- 
eration was  paid  for  the  easement  or  li- 
cense, and  the  licensee  or  transferee  put  into 
possession  of  the  land  and  water  way  over 
which  the  rights  to  him  were  agreed  to  be 
granted.  There  was,  therefore,  no  question 
of  the  operation  of  the  statute  of  frauds, 
and,  indeed,  could  not  be.  This  being  true, 
upon  the  plainest  principles  of  equity  the 
licensor  or  seller  should  not  have  been  per- 
mitted to  retain  the  purchase  money  paid 
to  him,  and  to  destroy  the  rights  which  he 
had  sold  to  the  other  party.  This  is  far 
from  sustaining  the  doctrine  contended  for 
here.  In  Clanton  v.  Scruggs,  95  Ala.  282, 
10  So.  758,  it  is  said:  "the  fact  that  one 
of  the  parties  to  such  an  asrreement  has 
acted  on  the  faith  of  its  validity  does  not 
raise  up  an  estoppel  against  the  other  party 
to  deny  that  it  is  binding  on  him.  A  mere 
breach  of  promise  cannot  constitute  an  es- 
toppel in  pais.  Weaver  v.  Bell,  87  Ala. 
385,  6  So.  298."  Continuing,  on  page  283, 
95  Ala.,  and  page  758,  10  So.,  after  quoting 
from  Weaver  v.  Bell,  87  Ala.  385,  6  So.  208, 
that  "a  representation  relating  to  future 
action  or  conduct  operates  as  an  estoppel 
only  when  it  has  reference  to  the  future 
relinquishment  or  subordination  of  an  ex- 
isting right,  which  it  is  made  to  induce, 
and  by  which  the  party  to  whom  it  was  ad- 
dressed was  induced  to  act,"  the  court  said: 
"The  representation  there  referred  to  does 
not  include  a  mere  promise  to  do  or  to  re- 
frain from  doing  something  in  the  future. 
.  .  .  Brightman  v.  Hicks,  108  Mass.  246. 
Such  a  rule  of  estoppel  would  take  the  sting 
out  of  the  statute  of  frauds,  and  defeat  its 
manifest  purpose."  The  case  of  Brightman 
v.  Hicks,  cited  approvingly,  is  the  one  from 
which  the  quotation  from  Jones  on  Ease- 
ments was  taken. 

It  is  clear  that  the  decisions  of  this 
court  are  in  harmony  with  the  principles  an- 
nounced by  us  and  with  the  text  writers 
from  whom  we  have  quoted  at  length.  Smith, 
not  being  estopped,  his  conveyance  of  the 
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land  ipso  faeto  was  •  reYocation  of  the  li- 
cense to  the  defendant;  and  the  plaintiffs, 
having  acquired  the  legal  title  to  the  land 
and  to  the  ditch,  were  entitled  to  the  im- 
mediate possession  thereof,  and  have  a  right 
to  maintain  this  action,  and  to  recover 
such  damages  as  they  may  have  suffered 
by  reason  of  the  trespass  committed  by  de- 
fendant. Davis  V.  Young,  20  Ala.  151; 
BostoeU  V.  Carlisle,  70  Ala.  244;  DurUap  v. 
Steele,  80  Ala.  424;  Fields  v.  Williams,  01 
Ala.  602,  8  So.  808.  And  the  jury  may 
award  exemplary  damages  if  they  see 
proper.  Wilkinson  v.  Searcy,  76  Ala.  181; 
Alley  V.  Daniel,  76  Ala.  408.  "Whatever 
is  done,"  says  Shaw,  J.,  in  Wills  v.  Noyes, 
12  Pick.  324,  "wilfully  and  purposely,  if  it 


be  at  the  same  time  wrong  and  imlawful, 
and  that  known  to  the  party,  is,  in  le^ 
contemplation,  malicious."  Lynd  v.  Pick- 
et, 7  Minn.  184,  Gil.  128,  82  Am.  Dec.  79. 

There  is  nothing  in  the  facts  which  tends 
in  the  remotest  degree  to  show  that  the 
plaintiffs  ever  renewed  the  license.  On  the 
contrary,  they  axe  shown  to  have  asserted 
their  rights  under  the  revocation  by  de- 
manding the  payment  of  rent  of  defendant 

It  is  scarcely  necessary  to  say  that  no 
damages  for  the  negligent  maintenance  or 
operation  of  the  ditch  or  dam  are  sought 
to  be  recovered  in  the  complaint,  and,  in- 
deed, could  not  be  under  its  avermenta. 

Reversed  and  remanded. 


ARKANSAS  SUPREME  COURT. 


BRINKLEY    CAR    WORKS    MANUFAC- 
TURING COMPANY,  Appt., 

V. 

Fred  COOPER. 


(. 


.Ark.. 


.) 


A  boy  six  years  old,  kno-vrlnff  tbat  Itot 
-vrater  -will  burn,  cannot  recover  damages 
for  Injuries  received  from  voluntarily  or 
carelessly  walking  into  a  pool  of  it  formed 
by  emptying  a  boiler  on  premises  on  wbicli 
he  is  trespassing. 

(April  12,  1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Monroe  County 
in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.     Reversed. 

Statement  by  Riddiok,  J.: 

The  Brinkley  Car  Works  &  Manufactur- 
ing Company,  a  corporation  organized  under 
the  laws  of  this  state,  has  its  plant  located 
at  Brinkley,  Arkansas.  It  was  the  custom 
of  the  company  to  let  the  water  out  of  its 
boiler  once  every  two  weeks  to  cleanse  the 
boiler.  When  the  water  was  thus  let  out, 
it  flowed  into  a  depression  on  the  premises 
of  the  company,  and  formed  a  shallow  pool 
of  hot  water,  but  in  about  an  hour  it  sank 
into  the  earth.  The  water  was  usually  let 
out  on  Sunday  so  that  the  boiler  could  be 
cleaned  out  on  Monday  following.  On  a 
Sunday,  shortly  after  the  boiler  was  emp- 
tied, Fred  Cooper,  a  boy  six  years  and  two 
months  old,  who  was  playing  on  the  prem- 
ises of  the  company,  walked  into  the  pool 
of  hot  water,  and  was  severely  scalded  on 


his  feet,  legs,  and  hands.  He  brought  this 
action  against  the  company  to  recover  dam- 
ages for  the  injury.  In  explanation  of  the 
accident,  he  testified  that  he  and  another 
boy  were  on  the  side  of  the  mill  where  the 
water  came  out  of  the  box,  and  went  into 
the  pool.  "We  were,"  he  said,  "throwing 
bark  and  chips  into  the  water  in  the  mouth 
of  the  pit,  and  watching  the  steam  rise. 
The  pool  was  covered  with  bark,  except 
when  the  force  of  the  water  had  pushed  it 
back  at  the  mouth  of  the  pool.  The  rest 
of  the  pool  was  covered  up  with  trash  and 
bark,  so  that  the  water  could  not  be  seen, 
and  when  I  stepped  in  I  thought  it  was 
ground,  and  did  not  see  the  water." 

The  court  in  its  instruction  No.  1  in- 
structed the  jury  as  follows:  "If  the  jury 
believe  from  the  evidence  that  the  agent 
or  agents  of  the  defendant  had  knowl^ge, 
or  ought  reasonably  to  have  known,  that  Uie 
plaintiff,  and  boys  about  the  age  of  plain- 
tiff, were  in  the  habit  of  playing  at  the  pool 
of  water  where  the  plaintiff  was  injured, 
and  on  and  about  its  premises  around  and 
near  said  pool,  and  thereafter  made  no  ef- 
fort to  protect  said  pool  from  exposure  as 
would  prevent  the  plaintiff  and  other  chil- 
dren of  his  age  from  going  into  it  and  re- 
ceiving said  injury,  the  defendant  would  be 
guilty  of  negligence,  and  you  will  find  for 
the  plaintiff."  Defendant  duly  objected, 
and  saved  exceptions  to  the  giving  of  this 
instruction.  The  plaintiff  recovered  judg- 
ment for  $1,800,  from  which  judgment  the 
company  appealed.  This  is  the  second  time 
the  case  has  been  before  this  court,  and  a 
fuller  statement  of  the  facts  can  be  found 
reported  with  former  opinion,  in  60  Ark. 
645,  31  S.  W.  154. 


Note. — As  to  liability  for  maintaining  upon 
private  premises  dangerous  attractions  for 
children  generally,  see  also,  in  this  series, 
Penso  V.  McCormick  (Ind.)  9  L.  R.  A.  818; 
Rodgers  v.  Lees  (Pa.)  12  L.  R.  A.  216 ;  Barney 
V.  Hannibal  ft  St.  J.  R.  Co.  (Mo.)  26  L.  R.  A. 
847;  Missouri,  K.  ft  T.  R.  Co.  v.  Bdwards 
(Tex.)  82  L.  R.  A.  825 ;  Siddall  v.  Jansen  (111.) 
57  L.  R.  A. 


39  L.  R.  A.  112;  O'Leary  ▼.  Brooks  Elevator 
Co.  (N.  D.)  41  L.  R.  A.  677;  Biggs  v.  Consoli- 
dated Barb- Wire  Co.  (Kan.)  44  L.  R.  A.  655; 
Kopplekom  v.  Colorado  Cement  Pipe  Co.  (Colo. 
App.)  54  L.  R.  A.  284,  with  footnote  as  to  lia- 
bility for  maintaining  dangerous  ponds,  turn- 
tables, etc.,  ceasing  injuries  to  children ;  and 
Ryan  v.  Towar  (Mich.)  55  L.  R.  A.  810. 
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Me98rs.  K«  W.  Norton  and  0«  F. 
C^eenlee  for  appellant. 

Messrs.  M*  J.  Maiming,  J.  P.  Iiooyand 
Grant  Green*  Jr.,  for  appellee. 

RidfUok,  J.,  delivered  the  opinion  of  the 
oourt: 

This  is  an  action  brought  for  a  minor  by 
hie  next  friend  to  recover  damages  for  in- 
juries received  by  him  from  a  pool  of  hot 
water  on  the  premises  of  the  defendant  com- 
pany. The  case  has  been  twice  tried,  and 
IS  now  before  this  court  for  the  second 
time.  On  the  first  trial  the  plaintiff  rested 
his  right  to  recover  on  the  fact  that  the 
company  permitted  a  pool  of  hot  water  on 
its  premises  to  be  covered  over  and  con- 
cealed bv  bark  and  trash,  so  that  plaintiff, 
a  boy  of  six  years  of  age,  while  playing  on 
the  premises,  and  not  Knowing  that  there 
was  a  pool  of  hot  water  there,  walked  into 
it,  and  was  burned.  On  the  appeal  from 
the  judgment  rendered  on  that  trial  the  case 
was  reversed  by  this  court,  for  the  reason 
that  the  instructions  of  the  trial  judge  did 
not  submit  to  the  jury  the  question  whether 
under  the  circumstances  in  proof,  the  com- 
pany ought  reasonably  ''to  have  anticij^ated 
that  children  of  the  age  of  the  plaintiff 
would  probably  [go  upon  the  premises  and] 
receive  such  injury  as  the  plaintiff  did  re- 
ceive by  reason  of  the  situation  and  condi- 
tion of  the  pool  of  water  at  the  time  the 
plaintiff  received  his  injury."  The  court 
said  that  'the  owner  of  land  is  not  required 
to  provide  against  remote  and  improbable 
injuries  to  children  trespassing  thereon, 
but  he  is  liable  for  injuries  to  children 
trespassing  upon  his  private  grounds  when 
it  is  known  to  him  that  they  are  accustomed 
to  go  upon  itj  and  that,  from  the  peculiar 
nature  and  exposed  and  o^n  condition  of 
something  thereon  which  is  attractive  to 
children,  he  ought  reasonably  to  anticipate 
such  an  injury  to  a  child  as  that  which  ac- 
tually occurs."  Now,  it  seems  from  some  of 
the  instructions  given  on  the  second  trial 
that  the  circuit  judffe  understood  from  this 
language  that  the  defendant  company  was 
liable  in  this  case  if  its  officers  knew  that 
boys  about  the  age  of  plaintiff  were  in  the 
habit  of  playing  at  or  near  the  pool  of  wa- 
ter where  the  injury  occurred,  and  made  no 
effort  "to  so  protect  the  pool  from  expos- 
ure as  would  prevent  the  plaintiff  and 
other  children  of  his  age  from  going  into 
it  and  receiving  injury."  But  the  language 
of  the  court  in  the  opinion  must  be  taken 
in  connection  with  the  facts  as  they  were 
alleged  and  proved  on  the  other  trial.  It 
was  alleged  on  that  trial,  and  the  evidence 
tended  to  show,  that  the  pool  of  hot  water 
was  concealed  by  trash  and  bark,  and  that 
the  boy,  not  knowing  of  its  presence,  acci- 
dentally walked  into  it  and  was  injured. 

The  court,  in  effect^  said  of  this  state  of 
facts  that  the  mere  fact  that  there  was  a 
pool  of  hot  water  concealed  by  bark  and 
trash  on  the  premises  of  the  defendant, 
into  which  a  boy  had  accidentally  walked 
and  was  burned^  was  not  of  itself  sufficient 
to  make  out  a  case.  This  shallow  depres- 
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sion  into  which  the  water  ran  from  the 
boiler  was  on  the  private  grounds  of  the 
defendant,  some  distance  from  the  nearest 
street  or  traveled  way.  The  water  was 
turned  into  it  only  once  in  two  weeks,  and 
remained  there  but  a  short  time  before  it 
cooled  or  sank  into  the  earth  and  became 
harmless.  Under  these  circumstances,  the 
court  held,  in  effect^  that  the  proof  must 
not  only  show  that  the  pool  was  concealed 
and  dangerous,  but  must  go  further,  and 
show  that  the  company  knew  that  boys 
were  in  the  habit  of  frequenting  the  place 
or  would  probably  come  there,  and  would 
be  liable  to  receive  injury  from  the  pool  left 
in  such  concealed  condition.  There  are  few 
boys  of  six  years  of  age  that  do  not  know 
that  fire  or  hot  water  will  burn,  and  if  this 
boy  possessed  that  amount  of  intelligence, 
and  yet  went  on  the  premises  of  the  com- 
pany, and  of  his  own  volition  or  carelessness 
walked  into  an  open  pool  of  water  that  he 
knew  was  hot,  we  think  that  no  recovery 
can  be  had  for  injury  thus  sustaiiled  by 
him.  If  the  law  was  otherwise,  one  could 
not  boil  water  in  an  open  kettle  on  his  prem- 
ises without  being  kable  for  damages  to 
any  boy  who  should  come  and  put  his  hand 
into  it,  unless  he  went  to  extra  precaution 
to  prevent  the  boy  from  getting  to  the 
water.  Such  a  rule,  carried  to  its  logical 
conclusion,  would,  as  said  by  the  supreme 
court  of  Pennsylvania,  render  the  owner  of 
a  fruit  tree  liable  for  damages  to  a  trespass- 
ing boy  who  in  attempting  to  get  the  fruit 
should  fall  from  the  tree  and  be  injured. 
It  would  charge  the  duty  of  protecting 
children  upon  every  member  of  the  com- 
munity except  upon  their  own  parents. 
Gillespie  v.  MoGoioan,  100  Pa.  144,  45  Am. 
Rep.  365.  We  did  not  intend  to  lay  down 
such  a  rule  in  the  former  opinion  in  this 
case,  but  we  hold  that  if  the  company  own- 
ing the  premises  had  notice  that  children 
did  frequent  the  place  of  this  pool,  or  were 
from  the  nature  of  the  surroundings  likely 
to  do  so,  and  if  it  carelessly  left  a  pool  of 
hot  water  there  concealed  in  such  a  way  that 
one  would  reasonably  expect  it  to  occasion 
injury  to  such  children,  the  company  would 
be  liable  for  damages  to  a  boy  who  by  reason 
of  its  concealed  nature  walked  into  the  pool 
of  hot  water  and  was  burned. 

An  owner  of  land  has  the  rieht  to  use  it 
for  any  lawful  purpose,  and  uiis  company 
had  the  right  to  operate  its  manufacturing 
plant  and  empty  the  hot  water  from  its 
boilers  on  its  own  premises  when  it  be- 
came necessary  to  do  so,  and  before  it  can 
be  made  liable  for  an  unintentional  injury 
caused  to  a  boy  of  six  years  of  age  by  such 
hot  water  two  things  are  necessary:  First, 
it  must  be  shown  that  the  company  had  no- 
tice that  this  boy  or  other  children  were 
likely  to  come  upon  its  premises;  and,  sec- 
ond, that  by  reason  of  the  concealed  nature 
of  the  pool  of  water,  or  the  want  of  notice 
on  the  part  of  the  children  of  the  condition 
of  the  water,  injury  to  them  ought  reason- 
ably to  have  been  foreseen  on  fiie  part  of 
the  company  as  a  consequence  of  leaving 
the  pool  of  water  in  that  condition.    Wat- 
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Bon,  Damages  for  Personal  Injuries,  p.  291, 
S  234. 

If  the  pool  of  water  was  open,  and  not 
concealed,  and  the  boy  had  notice  that  it 
was  hot,  we  think  the  company  could  rea- 
sonably suppose  that  a  boy  six  years  of 
age   would   not  intentionally   or  carelessly 

gut  his  foot  into  water  known  by  him  to 
B  hot,  and  if  he  did  so,  and  injury  resulted, 
we  do  not  think  the  company  is  responsi- 
ble. The  law  on  this  point  was  correctly 
stated  in  the  sixth  instruction  given  at  the 
request  of  the  defendant,  and  other  instruc- 
tions given  at  the  trial  were  correct,  but 
others  were  not  so  clear,  and  instruction 
Ko.  1,  given  at  the  request  of  the  plaintiff, 
seems  in  conflict  with  some  of  those  given 
for  tiie  defendant. 

We  said  in  the  former  opinion  that  the 
instructions  were  erroneous  because  they 
assumed  that  the  company  was  liable  to 
any  child  trespassing  on  its  grounds  for  an 
injury  caused  by  a  concealed  pool  of  hot 
water;  whether  there  was  anything  to  put 
the  company  on  notice  that  a  child  was 
likely  to  come  upon  the  premises  or  not,  and 
now  we  must  hold  that  one  of  them  is  er- 
roneous for  the  reason  that  it  assumes  that 
the  company,  if  it  had  notice  that  children 
were  accustomed  to  frequent  its  premises, 
is  liable  for  any  injury  inflicted  on  a  boy 
by  a  pool  of  hot  water,  though  he  may  have 
Imown  that  the  water  was  hot,  and  may 
have  possessed  sufficient  intelligence  to  ap- 
preciate the  danger,  and  yet  walked  into  it 
of  his  own  volition  or  carelessness.  Such 
a  rule  might  be  just  as  to  very  young  chil- 
dren having  no  knowledge  or  appreciation 
of  such  danger,  but  a  boy  over  six  years 


of  age  should  know  better  than  to  know- 
ingly or  carelessly  put  his  foot  into  a  pool 
of  scalding  water.  He  testified  in  this  case 
that  he  did  know  better.  His  testimony 
shows  that  he  knew  the  water  in  the  pool 
was  hot,  and  he  stepped  in  it  unintention- 
ally. He  said  that  ne  and  a  companion 
were  watching  the  steam  rise  from  the  end 
of  the  drain  where  the  water  ran  into  the 
pool.  "The  pool,"  he  says,  "was  covered 
with  bark,  except  where  the  force  of  the 
water  had  pushed  it  back  at  the  mouth  of 
the  pool.  The  rest  of  the  pool  was  covered 
up  with  trash  and  bark,  so  that  the  water 
could  not  be  seen,  and  where  I  stepped  in  I 
thought  it  was  ^ound,  and  did  not  see  the 
hot  water."  This  tends  to  show  that  he  was 
misled  by  the  concealed  nature  of  the  pool. 
But  there  is  conflict  in  the  evidence  on 
this  point,  and  that  question  was  not  fairly 
submitted  to  the  jury.  Instruction  1, 
given  at  the  request  of  the  plaintiff,  per- 
mitted a  recovery  without  regard  to  whether 
the  boy  had  notice  that  the  water  was  hot 
or  not,  or  whether  the  pool  was  concealed 
or  open. 

We  think  that  this  instruction  was  erro- 
neous and  prejudicial,  and  for  that  reason 
the  judgment  is  reversed,  and  a  new  trial 
ordered.  The  appellant  did  not  comply 
with  the  rule  requiring  all  the  instructiona 
given  on  the  trial  to  be  set  out  in  the  ab- 
stract, where  a  reversal  is  asked  on  account 
of  error  in  instructions.  For  that  reason 
it  is  ordered  that  no  costs  for  printing 
briefs  be  taxed  in  its  favor* 

Rehearing  denied* 


CALIFORNIA  SUPREME  COURT. 


STIMSON  MILL  COMPANY,  Respt., 

V. 

P.  W.  BRAUN  et  al.,  Appts. 

(136  Cal.  122.) 

A  vtatiite  maklnff  a  contract  for  tbe 
eoniitrnctlon  of  a  bulldlna:,  In  which  the 
contract  price  Is  payable  with  something 
besides  money,  so  far  invalid  as  to  furnish 
the  owner  no  protection  from  the  claims  of 
subcontractors  and  materialmen,  is  an  un- 
constitutional infringement  of  the  owner's 
right  to  the  possession  and  enjoyment  of 
his  property. 

(March  22,  1902.) 


NoTV. — ^The  power  of  the  legislature  to  com- 
pel payment  of  obligations  to  be  made  In  money, 
so  far  as  it  relates  to  the  payment  of  wages  of 
employees,  is  considered  in  a  note  to  Avent- 
Beattyville  Coal  Co.  v.  Com.  (Ky.)  28  L.  R.  A. 
273. 

As  to  the  power  of  the  legislature  to  pre- 
scribe the  kind  of  money  in  which  payment  may 
be  made  by  agreement,  see  cases  in  note  to 
Skinner  v.  Santa  Rosa  (Cal.)  29  L.  R.  A.  on 
page  516. 
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APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Los  Angeles 
County  in  favor  of  plaintiff  in  a  proceed- 
ing to  enforce  mechanics'  and  materialmen's 
liens.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Borden  ft  Carhart,  for  appel- 
lants : 

Section  1184,  Code  Civ.  Proc,  is  repug- 
nant to  the  (Constitution  of  the  state  of  Cali- 
fornia. 

Liens  of  subcontractors,  materialmen,  and 
laborers,  under  a  valid  original  contract, 
are  dependent  on  the  contract,  and  can  only 
be  enforced  in  subordination  to  the  terms  of 
such  contract. 

Bowen  v.  Aubrey,  22  Cal.  571 ;  Dore  v. 
Sellers,  27  Cal.  594;  Dingley  v.  Greene,  54 
Cal.  336. 

The  subcontractor  cannot  acquire  any 
rights  against  the  owner  in  violation  of  the 
terms  of  the  original  contract. 

Shaver  v.  Murdoch,  36  Cal.  298;  Walsh 
V.  McMenomy,  74  Cal.  355,  16  Pac.  17 ;  Kel- 
logg V.  Howes,  81  Cal.  170,  6  L.  R.  A.  588, 
22  Pac.  509;  Latson  v.  Nelson,  11  Pac. 
Coast  L.  J.  589;   Whittier  v.  HoUister,  64 
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Cal.  283,  30  Pac  846;  O'Donnell  v.  Kramer, 
65  Cal.  363,  4  Pac.  204;  Wilson  v.  Bar- 
nard, 67  Cal.  422,  7  Pac.  845;  Wiggins  v. 
Bridge,  70  Cal.  437,  11  Pac.  754. 

Given  a  valid  contract,  the  lien  claimant 
can  only  enforce  his  lien  for  that  portion 
of  the  contract  price  which  remains  due  and 
unpaid  from  the  'owner  to  the  contractor 
when  the  lien  is  filed. 

Turner  v.  Strenzel,  70  Cal.  28,  11  Pac. 
389;  Whittier  v.  Hollister,  64  Cal.  283,  30 
Pac.  846;  Kellogg  v.  Howes,  81  Cal.  170,  6 
Lr.  R.  A.  588,  22  Pac.  609. 

That  portion  of  §  1184  which  says  that 
the  owner  shall  be  deemed  to  order  the  ma- 
terials, etc.,  is  an  effort  to  force  upon  the 
owner  a  liability  which  he  never  assumed. 
This  is  in  violation  of  his  constitutional 
rights. 

Dore  V.  Sellers,  27  Cal.  588. 

The  statute  is  repugnant  to  the  Consti- 
tution of  the  United  States. 

Messrs.  'Wilson  ft  Bulla,  George  D. 
Blake,  and  Brow  ft  Ne^wby  for  respond- 
ents. 

Harrison,  J.,  delivered  the  opinion  of 
the  court: 

The  appellants  were  the  owners  of  cer- 
tain property  in  Los  Angeles,  upon  which 
was  a  five-story  building,  known  as  "Vick- 
ery  Block,"  and  entered  into  a  contract  with 
the  defendants  Parton  and  Tuttle  for  its 
improvement.  This  improvement  included 
taking  out  all  the  interior  work  of  the  build- 
ing and  furnishing  the  material  and  labor 
necessary  to  reconstruct  it  in  accordance 
with  certain  drawings  and  specifications. 
The  contract  provided  that  the  appellants 
should  pay  to  the  contractors  for  the  work 
and  materials  $12,254  in  certain  instal- 
ments, the  last  of  which,  amounting  to 
$3,064,  was  to  be  paid  thirty-five  days  after 
the  completion  and  acceptance  of  the  work. 
One  provision  of  the  contract  was,  "all  old 
material  to  be  the  property  of  the  contract- 
or," and  in  the  specifications  attached  there- 
to was  the  provision,  "The  contractors  shall 
have  the  right  to  use  such  old  material  in 
building  the  new  building  and  reconstruct- 
ing the  old  as  may  be  in  conformity  with  the 
specifications  and  plans,  to  the  approval  of 
the  architect."  No  sum  was  agreed  upon 
between  the  owners  and  the  contractors  as 
to  the  value  or  price  of  the  said  old  mate- 
rial, but  the  court  found  that  the  value  of 
that  portion  which  was  not  used  in  the  re- 
construction of  the  building  was  $2,200. 
The  above-named  plaintiff  furnished  cer- 
tain materials  to  the  contractors,  which 
were  used  by  them  in  the  performance  of 
their  contract,  for  which  it  filed  a  claim  of 
lien,  and  it  is  also  the  assignee  of  other 
materialmen  and  laborers  who  had  filed  no- 
tices of  their  respective  claims  of  lien  upon 
the  said  property.  The  present  action  is 
for  the  foreclosure  of  these  liens.  The  ap- 
pellfints  paid  to  the  contractors  the  several 
instalments  of  the  $12,254  agreed  to  be 
paid  by  them  as  they  became  due,  except 
the  final  one  of  $3,064,  and  at  the  time  of 
filing  their  answer  herein  brought  into  court 
67  L.  R.  A. 


and  deposited  with  the  clerk  said  last- 
named  sum,  to  be  distributed  by  the  decree 
of  the  court  to  the  parties  entitled  thereto 
according  to  their  respective  rights.  Other 
actions  brought  by  other  lien  claimants  were 
consolidated  with  the  action  brought  by  the 
above-named  plaintiff,  and  were  tried  at  the 
same  time.  The  court  found  the  value  of 
the  labor  and  materials  furnished  by  the 
several  plaintiffs  and  their  assignors  to  be 
$9,804.44,  for  which,  together  with  attor- 
neys' fees  amounting  to  $553,  and  the  costs 
of  the  actions,  they  were  entitled  to  a  lien 
upon  the  property.  Judgment  was  there- 
upon entered,  directing  a  sale  of  the  prop- 
erty, and  that  the  plaintiffs  be  paid  the 
said  amounts  out  of  the  proceeds  thereof. 
From  this  judgment  the  owners  have  ap- 
pealed. 

The  court  held  that  the  provision  in  the 
contract  that  all  the  old  material  of  the 
building  not  used  in  its  reconstruction  was 
to  be  the  property  of  the  contractors  was  in 
effect  a  part  of  the  contract  price  for  the 
improvement,  and  being  in  violation  of  the 
provision  of  §  1184,  Code  Civ.  Proc,  that 
the  whole  contract  price  shall  be  in  money, 
the  labor  done  and  materials  furnished  by 
the  plaintiffs  were,  under  another  provision 
in  the  section,  deemed  to  have  been  done  and 
furnished  at  the  personal  instance  and  re- 
quest of  the  appellants.  This  provision  of 
§  1184  is  as  follows:  "As  to  all  liens,  ex- 
cept that  of  the  contractor,  the  whole  con- 
tract price  shall  be  payable  in  money.  .  .  . 
In  case  such  contracts  and  alterations  do 
not  conform  substantially  to  the  provisions 
of  this  section,  the  labor  done  and  materials 
furnished  by  all  persons,  except  the  con- 
tractor, shall  be  deemed  to  have  been  done 
and  furnished  at  the  personal  instanoe  and 
request  of  the  person  who  contracted  with 
the  contractor,  and  they  shall  have  a  lien 
for  the  value  thereof."  The  section  does 
not  declare  a  contract  not  made  in  these 
terms  to  be  void,  but,  while  holding  that  it 
is  valid  between  the  owner  and  the  con- 
tractor, it  purports  to  give  to  the  material- 
men and  laborers  the  right  to  enforce  pay- 
ment from  the  owner  of  the  value  of  the 
materials  and  labor  furnished  by  them,  ir- 
respective of  the  contract  price  or  compen- 
sation agreed  upon  between  him  and  the 
contractor,  notwithstanding  he  may  have 
fully  and  strictly  complied  with  the  terms 
of  the  contract.  Under  many  decisions  of 
this  court,  if  the  statute  was  susceptible  of 
such  a  construction,  it  would  be  invalid. 
See  the  cases  cited  in  Kellogg  v.  Howes,  81 
Cal.  175,  6  L.  R.  A.  688,  22  Pac.  611,  where 
it  was  said  that,  "where  there  is  a  valid 
contract  between  the  owner  and  contractor, 
such  contract  is  the  measure  of  the  owner's 
liability."  The  provision  in  the  Constitu- 
tion respecting  mechanics'  liens  (art.  20,  § 
15)  is  subordinate  to  the  declaration  of 
rights  in  the  same  instrument,  which  de- 
clares (art.  1,  §  1),  that  all  men  have  the 
inalienable  right  of  "acquiring,  possessing, 
and  protecting  property,"  and,  in  §  13,  that 
no  person  shall  be  deprived  of  property 
"without  due  process  of  law."    The  right 
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of  property  antedates  all  constitutions,  and 
the  individuars  protection  in  the  enjoy- 
ment of  this  right  is  one  of  the  chief  objects 
of  society.  He  has  the  right  to  enjoy  his 
property  and  improve  the  same  according 
to  his  own  desiresj  in  any  way  consistent 
with  the  rights  of  others,  subject  only  to 
the  just  demands  of  the  state.  This  right 
is  invaded  if  he  is  not  at  liberty  to  contract 
with  others  respecting  the  use  to  which  he 
ma^  subject  his  property,  or  the  manner  in 
which  he  may  enjoy  it.  The  legislature 
may  prescribe  the  form  in  which  contracts 
shall  be  executed  in  order  that  they  may  be 
valid  or  binding,  but  it  cannot  limit  the 
right  of  parties  to  incorporate  into  their 
contracts  respecting  property,  otherwise 
valid,  such  terms  as  may  be  mutually  satis- 
factory to  them.  A  statute  declaring  in- 
valid any  contract  by  the  owner  of  real 
property  for  the  construction  of  a  building 
thereon,  unless  it  is  provided  therein  that 
the  contract  price  shall  be  payable  only  in 
money,  is  unconstitutional,  in  that  it  is  an 
infringement  upon  the  right  of  the  owner 
in  the  possession  and  enjoyment  of  his 
property.  The  legislature  could  with  equal 
right  declare  that  all  contracts  for  the  sale 
of  merchandise,  or  for  the  manufacture  of 
machinery,  or  for  the  employment  of  ar- 
tisans, should  be  invalid  unless  they  should 
provide  that  the  payment  thereunder  should 
be  made  only  in  money.  The  right  of  the 
owner  of  land  to  contract  with  a  builder 
for  its  improvement,  and  to  compensate  him 
therefor  with  other  real  property,  or  with 
personal  property  other  than  money,  is  the 
same,  and  as  inalienable,  as  the  right  of  the 
owner  of  any  other  property  to  contract  re- 
specting the  payment  for  any  improvement 
tnereof.  The  materialmen  and  the  laborers 
are  protected  in  their  right  to  a  lien  by  the 
provision  in  §  1183,  Code  Civ.  Proc,  requir- 
ing such  contract  to  be  in  writing  and  made 
a  matter  of  public  record.  They  know  that, 
in  accordance  with  the  decisions    of    this 


court,  the  legislature  cannot  give  a  right  of 
lien  to  an  extent  greater  than  the  contract 
price.  By  being  placed  upon  record  the 
contract  is  open  to  their  inspection  and  ex- 
amination, and  if  they  are  not  content  with 
its  provisions  they  mav  decline  to  furnish 
any  materials  for  the  building,  or  perform 
any  labor  thereon.  But  if  they  do  furnish 
any,  their  right  to  a  lien  must  be  limited 
by  the  terms  of  the  contract.  If,  after  the 
owner  has  a^eed  with  the  contractor  to 
compensate  him  with  property  other  than 
money,  they  may,  with  knowledge  of  the 
terms  of  such  contract,  still  enforce  a  lien 
upon  the  building  for  the  value  of  materiiUs 
and  laboE  furnished  by  them  to  the  con- 
tractor, the  owner  would  be  deprived  of  his 
property  without  due  process  of  law,  by 
being  compelled  to  pay  more  for  the  im- 
provement than  he  had  contracted  for.  The 
principle  involved  herein  is  cognate  to  that 
recently  discussed  by  Mr.  Justice  Temple  in 
Gibbs  V.  Tally,  133  Cal.  373,  65  Pac  970, 
where  it  is  held  that  the  iprovision  in  | 
1203,  Code  Civ.  Proc,  requiring  the  con- 
tract to  be  accompanied  by  a  bond,  places 
an  unreasonable  restraint  upon  the  owner 
of  property  in  regard  to  its  use,  and  is  there- 
fore invalid.  The  reaaoning  of  the  opinion 
in  that  case  is  applicable  to  the  above  pro- 
vision of  §  1184,  as  is  also  the  rule  there 
stated  as  follows:  "Where  there  is  a  valid 
contract  under  which  the  work  was  done, 
and  which  is  performed  by  the  owner,  all 
that  the  statute  attempts  to  do,  and  in  fact 
all  that  can  be  done,  is  to  enable  the  laborer, 
materialmen,  and  subcontractors  to  cause 
the  contract  price  to  be  applied  to  the  pay- 
ment of  their  demands." 

The  judgment  and  order  denying  a  new 
trial  are  reversed. 

We  concur:     Garontte»  J.;  Van  DykA, 


Rehearing  denied. 
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James  HANCOCK,  Trustee  under  the  Will 
of  A.  G.  Hancock,  Deceased,  et  at. 

( Va ) 

1.     An   indorsee   of  a  note   la  not  pre- 


cludeil  front  attaclclnv  a  ▼olnntarr 
conveyance  of  property  by  a  remote  In- 
dorser  on  the  note  by  the  fact  that  it  oc- 
carred  before  the  note  came  Into  possession 
of  the  indorsee. 
2.  A  man  wlto  recelireii  property  in 
tmat  for  tbe  support  of  bla  irife  and 
children  cannot,  after  minglingr  the  in- 
come with  his  own  funds  for  a   period  of 


NoTB. — Parent'8  duty  to  support  child  as  af- 
fected hy  child's  interest  in  trust  estate  or 
other  property. 

I.  Introductory,  729. 
II.  Obligation   of  parent  who   has   oMHty  to 
support,  729. 
III.  Application  of  child's  property. 

a.  In  general,  730. 

b.  In  particular  cases, 

1.  Contract,  731. 

2.  Express    trust   for   maintenance, 

733. 
8.  Oift  to  parent  for  maintenance, 
733. 
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III.  b— continued. 

4.  Where  trusteee  have  discretion, 
734. 

6.  Where  there  is  a  direction  for  ac- 
cumulation, or  no  express  au- 
thortty  for  use  of  income,  7S5w 

6.  Where  infant's  rights  are  oonttn- 
gent,  736. 
c.  To  what  ecBtent, 

1.  Need  of  child,  738. 

2.  Past    and     future    maintenamee, 

739. 
8.  Income  and  principal,  740. 

IV.  RighU  of  creditors,  741. 
y.  Summary,  743. 
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jean  without  keeping  or  stating  an  ac^ 
coont,  and  making  improvements  on  the  trust 
property,  go  back,  charge  himself  with  the 
Income  received,  and  credit  the  account  with 
the  cost  of  the  Improvements,  leaving  him- 
self debtor  to  the  beneficiaries,  on  the  the- 
ory that  it  was  his  personal  duty  to  support 
bis  family,  for  the  purpose  of  preventing  his 
creditors  from  reaching  the  improvements. 

(January  23,  1902.) 

APPEAL  bjr  complainant  from  a  decree 
of  the  Circuit  Court  of  Lynchburg  in 
favor  of  defendants  in  a  suit  to  subject  to 
payment  of  complainant's  claim  property 
held  by  defendants  in  trust.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Meaera.  Baadolph  Harrison  and  A*  B. 
Xioae*  for  appellant: 

Defendant's  creditors  have  a  right  to  in- 


sist that  he  be  required  to  charge  the  trust 
property  with  the  support  of  his  family  to 
the  extent  of  the  income,  and  he  will  not  be 
permitted,  by  this  voluntary  surrender  of  a 
right  which  the  law  gives,  to  impose  on  his 
creditor  the  burden  of  His  bounty. 

Hauaer  v.  King,  76  Va.  73L 

If  there  is  an  agreement  that  the  father 
shall  have  maintenance  out  of  the  trust 
property,  the  trustee  must  apply  the  income 
to  the  support  of  the  children  without  ref- 
erence to  the  father's  ability  to  support 
them. 

Perry,  Tr.  8  612;  3  Pom.  Eq.  Jur.  9  1309; 
Thompson  v.  Griffin,  1  Craig  &  P.  317,  5 
Jur.  90;  2  Story,  Eq.  Jur.  p.  600. 

Under  the  Virginia  statute  a  transaction 
of  the  sort  now  in  question  is  absolutely 
void  as  to  creditors  whose  debts  have  been 
previously  contracted. 


This  note  does  not  collate  the  cases  that 
turn  upon  the  status  of  parents  who  have  been 
divorced  or  Judicially  separated. 

I.  Introductory. 

The  father  is  under  legal  obligation  to  sup- 
port his  Infant  child.  Authorities  to  this  ef- 
fect are  cited  in  note  to  Porter  v.  Powell 
(Iowa)  7  L.  R.  A.  176.  In  addition,  reference 
may  be  made  to  the  following  cases:  GUley 
V.  Gilley,  79  Me.  292,  9  Atl.  623;  Dawes  v. 
Howard,  4  Masa  97;  Raymond  v.  Loyl,  10 
Barb.  483 ;  Furman  v.  Van  Slse,  66  N.  Y.  485, 
15  Am.  Rep.  441. 

An  infant  has  no  right  to  an  action  In  equity 
to  compel  his  father  to  support  him.  Huke  v. 
Huke,  44  Mo.  App.  808. 

The  cases  differ  upon  the  question  whether. 
In  case  of  the  death  or  disability  of  the  father, 
the  mother  is  under  like  obligation  to  support 
her  infant  children.  The  following  cases  affirm 
this  obligation :  Ailing  v.  Ailing,  52  N.  J.  Eq. 
02,  27  Atl.  655;  Wilkes  v.  Rogers,  6  Johns. 
666;  Furman  v.  Van  Sise,  56  N.  Y.  485,  15 
Am.  Rep.  441;  Freybe  v.  Tieman,  76  Tex.  286, 
18  8.  W.  870;  State  use  of  Smith  v.  Martin, 
18  Mo.  App.  468 ;  Missouri  P.  R.  Co.  v.  Palmer, 
65  Neb.  559,  76  N.  W.  169 ;  Bradley  v.  Sattler, 
156  111.  608,  41  N.  B.  171 ;  Bills  v.  Soper,  111 
Iowa,  681,  82  N.  W.  1041. 

The  following  cases  deny  the  existence,  on 
the  part  of  the  mother,  of  an  obligation  that 
Is  legally  enforceable:  Bnglehardt  v.  Yung, 
76  Ala.  684 ;  Hughart  v.  Spratt,  78  Ky.  818 ; 
Whipple  V.  Dow,  2  Mass.  416 ;  Worcester  v. 
Marchant,  14  Pick.  510 ;  Strawbridge's  Appeal, 
6  Whart.  568 ;  Jordan  v.  Coffleld,  70  N.  C.  110 
(Criticised  in  Re  Lewis,  88  N.  C.  81)  ;  Jackson 
V.  Jackson,  1  Gratt.  148 ;  Re  Cottrell,  L.  R.  12 
Bq.  566,  41  L.  J.  Ch.  N.  8.  70,  25  L.  T.  N.  S. 
405,  19  Week.  Rep.  1076. 

The  universal  rule  is  that  a  stepfather,  as 
such,  is  not  under  obligation  to  support  the 
children  of  his  wife  by  a  former  husband,  but 
that.  If  he  takes  the  children  into  his  family  or 
under  his  care  in  such  a  way  that  he  places 
himself  in  loco  parentis,  he  assumes  an  obli- 
gation to  support  them,  and  acquires  a  correla- 
tive right  to  their  servlcea  Billingsley  v. 
Crltchett,  1  Bro.  Ch.  268 ;  Williams  v.  Hutch- 
inson, 8  N.  Y.  812,  68  Am.  Dec.  801 ;  Re  Acker- 
man,  116  N.  Y.  654,  22  N.  B.  552;  Freto  v. 
Brown,  4  Mass.  675;  Mulhem  v.  McDavltt,  16 
Gray,  404 ;  Klrchgassner  v.  Rodick,  170  Mass. 
648,  49  N.  B.  1015;  I/ivingston  v.  Hammond, 
162  Mass.  875,  88  N.  B.  968 ;  ^  Dissenger,  89 
N.  J.  Eq.  227 ;  Brown's  Appeal,  112  Pa.  18,  5 
Atl.  18 ;  Hardy  v.  Leary,  48  N.  a  (8  Ired.  Bq.) 
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94 ;  Mull  V.  Walker,  100  N.  C.  46,  6  8.  B.  685 ; 
Davis  V.  Harknesa  6  III.  178,  41  Am.  Dec. 
184;  Rawson  v.  Corbett,  43  111.  App.  127; 
Mowbry  v.  Mowbry,  64  111.  883 ;  Bond  v.  Lock- 
wood,  88  111.  212 ;  Meyer  v.  Temme,  72  111.  574 ; 
Capek  V.  Kropik,  129  111.  509,  21  N.  E.  836; 
McMahill  V.  McMahill,  113  111.  461 ;  Grossman 
V.  Lauber,  29  Ind.  618 ;  Webster  v.  Wadsworth, 
44  Ind.  283 ;  Glidewell  v.  Snyder,  72  Ind.  528 ; 
Gerdes  v.  Weiser,  54  Iowa,  591,  37  Am.  Rep. 
229,  7  N.  W.  42 ;  Bradford  v.  Bodflsh,  39  Iowa, 
681;  Staal  v.  Grand  Rapids  ft  I.  R.  Co.  57 
Mich.  239,  23  N.  W.  793 ;  Re  Besondy,  82  Minn. 
385,  50  Am.  Rep.  579,  20  N.  W.  366 ;  Biken  v. 
Elken,  79  Minn.  860,  82  N.  W.  667;  Dixon  v. 
Hosick,  101  Ky.  231,  41  S.  W.  282 ;  Norton  v. 
Ailor,  11  Lea.  563 ;  Hennesey  v.  Bavarian 
Brewing  Co.  63  Mo.  App.  Ill ;  Smith  v.  Rog- 
ers, 24  Kan.  140,  36  Am.  Rep.  254;  Ellis  v. 
Cary,  74  Wis.  176,  4  L.  R.  A.  55,  42  N.  W. 
252 ;  Gerber  v.  Bauerllne,  17  Or.  115,  19  Pac. 
849. 

II.  Ohligation  of  parent  who  has  ability  to  sup- 
port. 

The  obligation  of  a  parent,  or  of  one  stand- 
ing in  loco  parentis,  who  is  able  to  support  the 
child,  is  not  affected  by  the  child's  interest  in 
a  trust  estate  or  other  property. 

Where  the  testator  gave  the  residue  of  his 
estate  to  his  grandson  "at  the  age  of  twenty- 
one^  and  if  he  die  before  that  age"  then  to  one 
Freeman,  Lord  Chancellor  Hardwlcke  said: 
••The  law  of  nature  obliges  only  fathers  to 
maintain  their  children,  and,  unless  the  child 
from  the  mean  drcumstancep  of  the  case  is  In 
danger  of  perishing  for  want,  the  court  will 
not  direct  the  interest  that  should  be  made  of 
a  contingent  legacy  to  be  applied  for  that  pur- 
pose; so  that,  unless  the  parent  is  totally  in- 
capable, or  under  particular  circumstances,  as 
having  a  numerous  family  of  children,  and 
is  bordering  upon  necessity,  the  law  of  the 
land  and  of  nature  make  It  Incumbent  upon  the 
parent  to  maintain  his  child."  Butler  v.  Free- 
man, 3  Atk.  58. 

Where  the  father  is  of  sufficient  ability  to 
maintain  his  child  no  allowance  will  be  granted 
from  the  child's  estate.  Jackson  v.  Jackson, 
1  Atk.  515 ;  Wood's  Estate,  13  Phlla.  891 ;  Re 
Harland,  5  Rawle,  823 ;  Haglar  v.  McCombs,  66 
N.  C.  845 ;  Burke  v.  Turner,  85  N.  C.  500 ;  Biy- 
ers  V.  Myers,  2  McCord,  Eq.  254,  16  Am.  Dec. 
648:  Cruger  v.  Heyward,  2  Desauss.  Bq.  94; 
Hines  V.  Mulllns,  25  Ga.  696 :  State  e9  rel.  Dnn- 
r«n  V.  Ko^he,  94  Ind.  872 ;  Buckley  v.  Howard, 
88. Tex.  663. 

W  here  the^^  was  a  legacy  to  the  children  if 
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2  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  1024, 
1025;  Billingaley  v.  CUlland,  41  W.  Va. 
234,  23  S.  £.  812;  Clough  v.  Thompson,  7 
Gratt.  26. 

Messrs.  Caskie  ft  Coleman  and  "Wll- 
son  ft  Manson,  for  appellees: 

If  the  expenditure  was  intended  as  a  gift 
to  the  beneficiariesi  and  not  as  a  loan,  yet, 
the  amount  having  been  returned  to  the 
trustee  from  the  trust  property  that  re- 
ceived the  benefit  of  the  expenditure,  prior 
to  the  institution  of  this  suit,  the  trust  fund 
owes  the  trustee  nothing,  and  the  improve- 
ment  cannot  be  subjected. 

Norris  v.  Jones^  93  Va.  176,  24  S.  E.  911. 

The  beneficiaries  have  shown  that  they 
furnished  adequate  consideration  for  the 
improvement;  but  if  they  have  shown  that 
they  furnished  any  consideration  at  all,  the 
decree  of  the  lower  court  must  be  sustained. 


for  the  bill  does  not  allege  that  the  im- 
provement was  made  on  an  inadequate  con- 
sideration, but  that  it  was  made  wholly 
without  consideration. 

Millhiser  v.  McKinley,  98  Va.  207,  35  S. 
E.   446. 

A  father  is  bound  to  maintain  his  infant 
children  if  he  has  sufficient  ability;  there- 
fore a  trustee  cannot  apply  any  part  of  the 
income  of  an  infant's  estate  to  its  main- 
tenance without  an  order  of  court.  If  the 
father  has  the  means  to  maintain  his  chil- 
dren, the  trustee  cannot  apply  income  to 
their  support,  although  there  is  a  provision 
for  their  maintenance  in  the  instrument  of 
trust. 

2  Perry,  Tr.  §  612;  Jackson  v.  Jackson, 
1  Gratt.  146;  Oriffith  ▼.  Bird,  22  Gratt.  80; 
Evans  v.  Pearce,  15  Gratt.  515,  78  Am.  Dec. 
635;  Stigler  v.  Stigler,  77  Va,  171. 


they  attained  to  twenty-one  years  of  age,  and 
If  tbey  died  without  Issue  before  that  acre  a 
gift  over  to  others,  the  Interest  to  be  applied 
to  the  edncation  and  support  of  the  children, 
a  reference  was  ordered  to  report  upon  the 
father's  ability  before  making  an  allowance  to 
the  father  from  the  Income.  It  was  said : 
The  court  will  not  direct  an  allowance  to  the 
father  of  the  Infants  out  of  their  estate  where 
they  have  any  other  sufficient  provision  for 
their  maintenance,  or  a  right,  which  can  be 
enforced,  to  demand  it  from  other  sources. 
The  court  therefore  will  not  direct  an  allow- 
ance to  the  father  of  the  Infants  out  of  their 
estate,  where  he  Is  of  sufficient  ability  to  main- 
tain and  bring  them  up  without  it,  in  refer- 
ence to  their  situation  and  prospects  In  life, 
having  due  regard  to  the  claims  of  others  upon 
his  bounty.     Re  Kane,  2  Barb.  Ch.  375. 

Where  the  infant  had  a  small  property,  and 
her  father  had  an  income  of  $7,000  a  year,  he 
was  not  allowed,  as  guardian,  to  charge  against 
his  daughter  the  expense  of  maintaining  her 
for  a  year  at  college.  Re  Wliber,  27  Misc.  53, 
57  N.  T.  Supp.  398. 

The  mere  fact  that  a  mother  has  maintained 
her  children  gives  rise  to  no  implied  promise  to 
pay,  the  presumption  being  that  it  was  a  gra- 
tuity on  her  part.     Seitz's  Appeal,  87  Pa.  159. 

Nothing  will  be  allowed  a  father  for  main- 
tenance out  of  an  Infant's  estate  except  on 
special  grouuds.  Addison  v.  Bowie,  2  Bland, 
Ch.  606. 

A  father  who  was  guardian  of  his  child  was 
authorized  to  use  income  of  the  child's  prop- 
erty for  her  support,  but  died  without  making 
such  use  of  it,  having  himself  maintained  her. 
After  the  father's  death,  where  the  question 
arose  between  the  Infant  and  her  father's 
widow  and  other  children  In  reference  to  the 
amount  that  was  due  the  infant  from  the  trust 
fund  left  In  the  hands  of  the  guardian,  it  was 
held  that  the  claim  of  the  widow  and  other 
children  that  the  support  of  the  Infant  should 
be  charged  against  the  fund  in  the  father's 
hands  could  not  be  sustained.  Stlgler  v.  Stig- 
ler,  77  Va.  163. 

A  guardian  will  not  be  credited  for  the  ex- 
pense of  supporting  his  ward  where  the  ward's 
father  was  of  ability  to  furnish  such  support. 
Windon  v.  Stewart,  43  W.  Va.  711,  28  S.  B. 
776. 

The  administrator  of  a  father  may  not  main- 
tain a  claim  for  the  past  maintenance  of  his 
children.  Such  maintenance  creates  no  debt. 
Presley  v.  Davis,  7  Rich.  Bq.  105,  62  Am.  Dec. 
396. 

«*The  rule  is  that  a  father.  If  he  be  of  ability, 
57  L.  R.  A. 


must  maintain  his  child,  unless  totally  Inca- 
pable, or,  by  having  a  numerous  family  of  chil- 
dren, he  borders  upon  necessity,  the  duty  of 
providing  for  them  devolves  on  him.*'  Dnpont 
V.  Johnson,  Ball.  Eq.  279. 

Where  a  father,  on  the  ground  of  his  inabil- 
ity, was  given  an  allowance  from  the  child's 
estate,  and  subsequently,  and  during  the  mi- 
nority of  the  child,  he  became  able  to  furnish 
support,  he  was  held  liable  to  reimburse  the 
child.     Fuller  v.  Fuller,  23  Fla.  236.  2  So.  426. 

A  claim  against  the  estate  of  a  deceased  child 
for  funeral  expenses  cannot  be  enforced  where 
the  father  is  able  to  pay  them.  Rowe  v.  Raper, 
23  Ind.  App.  27,  44  N.  E.  770. 

Counter  to  the  authorities  above  given.  Is 
Re  Marx,  5  Abb.  N.  C.  224,  in  which  Surrogate 
Calvin  states:  "It  Is  a  mistake  to  suppose 
that  a  parent  Is  under  obligation  to  support 
his  minor  children  where  they  have  property 
that  may  be  applied  for  that  purpose.*' 

III.  Application  of  child's  property, 

a.  In  general. 

Where  a  parent  is  unable  to  support  his  chil- 
dren in  a  manner  suitable  to  the  latters'  posi- 
tion and  expectation  In  life,  a  court  having 
equity  powers  may  authorise  or  sanction  the 
use  of  the  child's  separate  estate  for  its  sup- 
port and  education.  Bethea  v.  McColl.  5  Ala. 
308;  Stewart  v.  Lewis,  16  Ala.  734;  State 
use  of  Cannon  v.  Lay  ton,  1  Harr.  (Del.)  324; 
Holtzman  v.  Castleman,  2  MacArth.  555 ;  Os- 
borne V.  Van  3om,  2  Fla.  360:  Chapline  v. 
Moore,  7  T.  B.  Mon.  173;  Gerdea  v.  Weiser, 
54  Iowa,  591,  87  Am.  Rep.  229,  7  N.  W.  42; 
KInsey  v.  State  em  reU  Shirk,  71  Ind.  32 ;  Cor- 
baley  v.  State  em  rel.  Holmes,  81  Ind.  62 ;  Py- 
att  V.  Pyatt,  46  N.  J.  Eq.  285,  18  Atl.  1048; 
Harrlng  v.  Coles,  2  Bradf.  349 ;  Clark  v.  Mont- 
gomery, 23  Barb.  464 ;  Kendrick  v.  Wheeler,  85 
Tex.  247,  20  8.  W,  44;  Re  England.  1  Rubs.  * 
M.  499. 

Such  authority  for,  or  sanction  of,  the  nae  of 
the  child's  separate  estate  for  its  support  and 
education,  may  also  be  given  when  the  terms 
of  the  Instrument  making  a  provision  for  the 
child's  benefit  provide  for  it,  notwithstanding 
the  fact  that  the  parent  has  ability  to  support 
it.     See  infra.  III.  b,  1.  2,  3. 

"Suppose  the  father  or  mother  shonld  be  in 
a  low  or  mean  condition  in  the  world,  the  court 
win  order,  especially  in  the  case  of  a  mother, 
that  the  child  should  be  maintained  out  of  a 
provision  left  to  it  by  a  collateral  relation." 
Fawkuer  v.  Watts,  1  Atk.  406. 

Where  the  wife  had  a  separate  estate,  and 
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The  right  to  impeach  a  transaction  upon 
the  ground  that  it  is  voluntary  is  not  as- 
signable. 

Pom.  Eq.  Jur.  9  1276 ;  Marshall  v.  Means, 
12  6a.  61,  56  Am.  Dec.  444;  Milwaukee  d 
M.  R.  Co.  V.  Milioaukee  d  W.  R,  Co,  20 
Wis.  175,  88  Am.  Dec.  740;  Sanborn  v.  Doe, 
92  Oal.  162,  28  Pac.  105;  Whitney  v.  Kelley, 
94  Cal.  146,  15  L.  R.  A.  813,  29  Pac.  624; 
Lewis  V.  Berryville  Land  d  Improv.  Co.  90 
Va.  693,  19  S.  E.  781;  Graham  v.  La  Crosse 
d  M.  R.  Co.  102  U.  S.  148,  26  L.  ed.  106; 
Jeffries  v.  Bouthicest  Virginia  Improv,  Co. 
88  Va.  862,  14  8.  £.  661. 

Keltlt,  P.,  ddivered  the  opinion  of  the 
oourt: 

It  appears  from  the  bill  that  the  Nation- 
al Valley  Bank  of  Staunton  on  the  20th  of 
December,  1894,  discounted  for  the  Traders' 


Bank  of  Lynchburg  its  note  for  $5,000, 
which,  after  being  curtailed  from  time  to 
time,  was  renewed  on  the  19th  of  December, 
1896,  for  $3,150  at  sixty  days.  Along  with 
this  note  certain  collaterals  were  delivered 
from  which  there  was  realized  the  sum  of 
$1,150.25.  Those  uncollected  were  returned 
to  the  Traders'  Bank,  and  in  place  of  them 
the  Bank  of  Staunton  received  six  notes  as 
security  for  its  debts.  The  collaterals  thus 
received  were  three  notes  of  Rucker,  Clark, 
&  Co.,  dated  August  23,  1894,  payable  thirty- 
nine  months  after  date  to  James  Hancock, 
and  indorsed  by  James  Hancock  and  the 
Traders'  Bank  of  Lynchburg,  each  for  the 
sum  of  $225.20;  two  notes  of  P.  V.  Rucker, 
dated  October  1,  1894,  payable  three  years 
and  forty-two  months,  respectively,  after 
date  to  Rucker,  Clark,  k  Co.,  and  indorsed 
by  Rucker,  Clark,  &  Co.,  James  Hancock, 


the  father  was  without  ability  to  maintain  his 
children,  it  was  held  that  the  estate  of  the  wife 
could  not  be  taken  Into  consideration,  she  not 
beini;  under  a  legal  obligation  to  maintain  the 
children,  and  that  maintenance  should  be  al- 
lowed to  the  father  from  the  children's  estate. 
Haley  v.  Bannister,  4  Madd.  275. 

Where  the  Infants  were  entitled  to  the  fund 
absolutely  on  attaining  the  age  of  twenty-one 
years,  and  only  £30  each  per  annum  was  given 
by  the  will  to  the  mother  for  their  mainte- 
nance, and  her  own  Income  was  only  £100  un- 
der the  will,  an  Increase  of  the  amount  granted 
for  maintenance  was  allowed.  Aynsworth  v. 
Pratchett,  13  Ves.  Jr.  321. 

In  England  the  general  rule  has  been 
modified  by  statute.  Section  126  of  chapter 
145,  23  and  24  Vict.,  passed  In  1860,  and  i  43 
of  the  conveyancing  and  law  property  act  1881, 
hereinafter  referred  to  more  at  length  nnder 
infra.  III.  b,  6,  authorize  trustees  to  apply  in- 
come to  the  Infants'  support,  whether*  there  be 
any  other  fund  applicable  to  the  same  purpose, 
or  any  other  person  bound  by  law  to  provide 
for  such  support. 

A  widowed  mother  stands  in  the  same  rela- 
tion to  her  child  as  the  father  does  during  his 
life.  In  a  case  where  the  mother  was  poor, 
and  had  become  Insane,  a  claim  for  board  was 
charged  against  the  children's  property.  Girls' 
Industrial  Home  v.  Frltchey,  10  Mo.  App.  344. 

In  Matthews  v.  Missouri  P.  R.  Co.  26  Mo. 
App.  75,  and  Mauerman  v.  St.  Louis,  I.  M.  & 
S.  R.  Co.  41  Mo.  App.  348,  It  Is  held  that  on  the 
death  of  the  father  the  mother  succeeds  to  the 
duties  and  obligations  of  her  husband  touch- 
ing minor  children. 

In  a  case  where  the  father  had  died  intes- 
tate, leaving  a  large  fortune,  and  It  appeared 
that  the  Income  of  the  mother  alone  was  not 
sufficient  for  all,  It  was  held  that  the  mother 
was  entitled  to  an  allowance  for  the  support 
of  the  children.  Wilkes  v.  Rogers,  6  Johns. 
566. 

In  Heyward  v.  Cuthbert,  4  Desauss.  Eq.  446, 
an  allowance  was  made  to  the  mother  for  the 
maintenance  and  education  of  her  daughters 
and  for  the  maintenance  only  of  the  sons,  the 
education  of  the  sons  to  be  left  to  the  execu- 
tor of  their  father's  estate. 

In  Trimble  v.  Dodd,  2  Tenn.  Ch.  500,  the 
court  says :  "If  the  father  be  without  the  nec- 
essary means  to  maintain  his  children  accord- 
ing to  their  future  expectations,  or  If  he  have 
the  means  but  the  income  of  the  children  Is 
larger  than  his  own,  the  modern  usage  Is  to 
make  an  allowance  to  the  parent  for  mainte- 
nance." 
%1  L.  R.  A. 


b.  In  particular  ooBea. 
1.  Contract, 

Certain  English  cases,  some  of  which  are  re- 
ferred to  In  National  Vallbi  Bank  ▼.  Han- 
cock, make  a  distinction  between  cases  where 
the  trust  fimd  has  Its  origin  in  a  contract,  usu- 
ally a  marriage  settlement,  and  those  In  which 
It  arises  from  a  will  or  deed  of  gift.  These 
cases  go  back  to  Mundy  v.  Howe,  4  Bro.  Ch. 
224,  decided  In  1793.  In  that  case,  pursuant 
to  a  marriage  settlement  and  the  will  of  the 
wife  thereunder,  trustees  were  "authorized  and 
required"  to  pay  for  the  maintenance  and  edu- 
cation of  the  children.  The  father  of  the  chil- 
dren, without  making  any  suggestion  that  he 
was  not  able  himself  to  support  them,  applied 
for  an  allowance  from  the  trust  funds.  The 
Lord  Chancellor  said :  **It  is  perfectly  clear 
from  the  cases  that  where  the  fund  Is  given  as 
a  bounty,  notwithstanding  a  provision  for 
maintenance,  the  father  If  of  ability  must 
maintain  the  child ;  but  In  this  case  It  is  part 
of  the  execution  of  the  trust  contained  In  the 
contract."     Maintenance  was  allowed. 

Where  by  a  marriage  contract  a  fund,  the 
property  of  the  wife,  was  settled  In  trust  for 
the  children  of  the  marriage  at  twenty-one. 
with  a  proviso  that  after  the  death  of  the  wife, 
and  until  the  children's  shares  should  become 
payable,  it  was  "upon  trust  to  poy  and  apply" 
the  Income  "for  and  toward  the  maintenance 
and  education  of  such  child  or  children"  with 
a  gift  over  to  the  husband  for  life,  etc.,  the 
Master  of  the  Rolls  said :  "This  must  be  con- 
sidered as  a  fund  provided  by  the  father,  inas- 
much as,  but  for  the  settlement,  he  would  have 
taken  It  by  virtue  of  his  marital  right.  The 
settlement,  however,  altogether  deprived  him 
of  any  personal  benefit  (and  so  It  was  In- 
tended) so  long  as  there  was  flvlng  issue  of 
the  marriage:  but  the  proviso  that  the  Issue 
should  have  maintenance  out  of  the  trust  fund 
clearly  formed  an  Integral  part  of  the  contract, 
and  was  one  of  the  considerations  ^hich  had 
moved  the  husband  to  Join  as  a  party  in  the 
settlement.  He  therefore  had  a  right  to  have 
It  strictly  enforced  in  his  favor  without  refer- 
ence to  the  question  of  his  ability."  Meacher 
V.  Young,  2  Myl.  ft  K.  400. 

In  a  similar  case,  where  the  settlement  was 
by  the  wife's  father,  and  trustees  were  author- 
ized to  apply  the  Income,  at  their  discretion, 
for  the  maintenance  and  education  of  the  chil- 
dren during  their  minorities,  It  was  held  after 
the  wife's  death  that  the  husband,  without  re- 
gard to  his  ability,  was  entitled  to  require  that 
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and  the  Traders'  Bank  of  Lynchburg,  for 
$250;  and  one  note  of  W.  E.  Clark,  dated 
October  1,  1894,  payable  thirty-nine  months 
after  date  to  Rucker^  Clark,  &  Co.,  and  in- 
dorsed by  Rucker,  Clark,  &  Co.,  James  Han- 
cock, and  the  Traders'  Bank  of  Lynchburg, 
for  $260. 

The  bill  charges  that  after  exhausting 
every  means  to  collect  the  collaterals  in  the 
possession  of  the  Bank  of  Staunton,  there 
was  a  balance  due  by  the  Traders'  Bank  of 
Lynchburg  of  $1,090.75  of  principal  and 
$267.55  of  interest  aa  of  February  24,  1800, 
which  will  be  wholly  lost  unless  it  can 
realize  on  the  notes  indorsed  by  James  Han- 
cock. 

It  is  charged  that  James  Hancock  holds 
title  as  trustee  under  the  fifth  clause  of  the 
will  of  his  father,  the  late  A.  G.  Hancock, 
to  a  valuable  house  and  lot  situated  on 


Main  street  in  the  city  of  Lynchburg,  called 
the  "Traders'  Bank  Building,"  now  occupied 
by  the  National  Bank  of  Lynchbui^.  Tfie 
trust  declared  by  the  will  of  A.  6.  Hancock 
is  as  follows: 

"Item  5.  I  give  and  devise  to  my  said 
son,  James  Hancock,  as  trustee  toy  his  wife 
and  children,  including  those  now  born  and 
all  that  may  be  bom  to  him  bv  his  present 
or  any  future  wife  he  may  take,  my  store- 
house and  lot  on  Main  street,  Lynchburg, 
on  the  west  side,  between  Ninth  and  Tenth 
streets,  now  occupied  by  M.  E.  Doyle,  which 
I  value  at  $14,000,  to  be  held  in  trust,  not 
subject  to  his  debts  or  liabilities,  for  the 
support  and  maintenance  of  his  present  and 
any  future  wife  he  may  take  and  all  his 
children;  the  said  trust  to  continue  during 
the  life  of  the  said  James  Hancock,  and  if 
at  his  death  he  shall  leave  a  wife  surviving 


the  iDcome  should  be  applied  to  the  mainte- 
nance and  education  of  the  children,  following 
the  last  two  cases.  Stocken  v.  Stocken,  4  Myl. 
&  C.  05»  7  L.  J.  Ch.  N.  8.  305,  2  Jur.  693,  4  Sim. 
152.  2  Myl.  k  K.  489. 

Where  by  a  marriage  settlement  trustees 
were  merely  given  power  to  apply  income  to  the 
maintenance  and  education,  the  father  was 
held  not  entitled  to  an  allowance  without  proof 
that  he  was  unable  himself  to  maintain  the 
children.  Referring  to  the  distinction  taken 
between  cases  where  the  property  of  the  chil- 
dren Is  derived  from  the  bounty  of  a  stranger 
and  under  marriage  settlements,  such  as  Mundy 
V.  Howe,  4  Bro.  Ch.  224,  Stocken  v.  Stocken,  4 
Myl.  ft  C.  05,  7  L.  J.  Ch.  N.  S.  805,  2  Jur.  603, 
4  Sim.  152,  2  Myl.  &  K.  489,  and  Meacher  v. 
Young,  2  Myl.  &  K.  490,  Lord  Chancellor  Cot> 
tenham  says  that  the  diBtlnctlon  "has  been  car- 
ried quite  as  far  as  can  be  Justified  upon  prin- 
ciple:" adding:  "In  both  cases  the  question 
is  one  of  construction  and  intention.  In  all 
the  cases  referred  to  there  were  distinct  and 
positive  trusts  to  apply  the  income  to  the  main- 
tenance of  the  children,  applicable,  according 
to  the  construction  pnt  upon  the  whole  of  the 
provision,  to  the  case  of  a  suryiving  father." 
It  was  held  that  where  there  is  a  mere  power 
in  the  trustees  to  apply,  the  father  cannot  com- 
pel the  exercise  of  that  power,  except  as  he 
can  show  that  he  is  himself  unable  to  support 
the  children.  Thompson  v.  Griffin,  Craig  &  P. 
817,  5  Jur.  90. 

In  Uansome  v.  Burgess,  L.  R.  8  Eq.  773,  86 
L.  J.  Ch.  N.  S.  84.  15  Week.  Rep.  189,  there 
was  a  marriage  settlement  under  which  trus- 
tees were  to  apply  the  whole  of  the  income,  or 
so  much  as  they  might  think  fit,  to  the  main- 
tenance and  education  of  the  children, — the 
principal  to  be  vested  In  them  at  the  age  of 
twenty-one  years.  Vice  Chancellor  Klndersley 
repeated  and  indorsed  the  criticisms  upon  the 
distinction  made  in  Mundy  v.  Howe,  4  Bro. 
Ch.  224,  and  the  cases  that  follow  it,  but  held 
that  in  the  case  before  him  the  father  was  en- 
titled to  have  applied  for  the  maintenance  of 
the  child  so  much  of  the  income  as  might  be 
necessary  for  that  purpose,  without  lefereace 
to  his  own  ability. 

Attention  is  called  to  the  references  to  the 
last  case  cited,  and  to  Hadow  v.  Hadow,  9  Sim. 
438,  and  Brown  v.  Paull,  1  Sim.  N.  S.  92,  20 
L.  J.  Ch.  N.  S.  75,  15  Jur.  5,  in  National  Val- 
uiY  Bank  v.  Hancock. 

Where  trustees  held  two  sums  of  £10,000 
each,  upon  two  trusts,  one  created  by  marriage 
settlement  and  one  by  will,  but  in  the  same 
terms,  with  the  provision  that  the  Income 
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"shall  and  may  be  paid  and  applied  and  dis- 
posed of  by  the  said  trustees  for  the  time  be- 
ing, for  or  towards  the  maintenance,  education, 
and  advancement  in  life  of  the  children,  or 
child,  or  issue  who,  for  the  time  being,  shall  be 
presumptively  entitled  thereto,  In  such  way  and 
manner  as  they,  the  said  trustees  or  trustee 
for  the  time  being,  shall  think  proper,"  Vice 
Chancellor  Malins  says:  "The  words  are 
'shall  and  may'  and  those  words  In  my  opinion 
constitute  a  trust,  and  not  merely  a  power,  and 
the  consequence  Is  that  the  father,  whether  he 
Is  of  ability  to  maintain  the  children  or  not, 
is  entitled  to  such  part  of  the  income  of  the 
property  for  the  maintenance  and  education  of 
the  children  as  is  necessary.  .  .  .  Although 
the  question  arises  partly  under  a  settlement 
and  partly  under  a  will,  and  although  .perhaps 
as  to  the  latter  on  the  cases  the  point  ia  not 
quite  clear,  I  think  It  is  sufficiently  so  to  en- 
able me  to  make  the  same  declaration  as  to 
both  sums."  Newton  v.  Curzon,  16  L.  T.  N. 
S.  696. 

Where  a  father  made  a  voluntary  post-nup- 
tial settlement  for  the  benefit  of  his  wife  and 
children,  and  authorised  the  trustee  to  "apply 
the  whole  or  such  part  as  the  said  trustees  or 
trustee  shall  think  fit  of  the  Income"  "for  and 
towards"  the  maintenance  or  education  of  his 
child,  Malins,  Vice  Chancellor,  uses  the  fol- 
lowing language :  "If  this  were  a  case  of  an 
ante-nuptial  settlement,  and  therefore  having 
Its  basis  in  contract,  and  where  probably  money 
of  the  wife  would  also  be  put  into  settlement, 
the  case  would  have  been  completely  settled 
by  authority;  because  it  has  been  treated  as 
settled  law,  from  Mundy  v.  Howe,  4  Bro.  Ch. 
228,  downwards, — contrary.  In  my  opinion,  as 
well  as  in  expressed  opinions  of  Lord  Cotten- 
ham  and  Vice  Chancellor  Klndersley,  to 
sound  principle, — ^that  where  there  Is  a  trust 
for  maintenance  In  a  settlement  made  upon 
marriage,  and  the  father  has  maintained  the 
children  without  calling  for  contribution  from 
the  fund,  he  is  in  the  position  of  a  purchsser 
of  so  much  of  the  fund  as  it  would  have  been 
proper  to  apply  towards  maintenance.  The 
construction  put  upon  the  trust  Is.  that  It  con- 
stitutes a  contract  which  entitled  the  father 
to  claim  the  fund,  though  no  demand  may 
have  been  made  by  him  for  contribution  from 
it.  These  decisions  are.  In  my  opinion,  most 
unreasonable,  but  I  should  have  followed  them 
In  a  case  of  a  settlement  upon  marriage.  There 
is,  however,  no  case  where  the  doctrine  has  been 
held  to  apply,  except  where  the  trust  for  main- 
tenance is  contained  In  an  ante-nuptial  set- 
tlement, and  where,  consequently.  It  can  be  sup- 
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him,  until  her  death.  Upon  hie  death,  if 
no  wife  surviye  him,  or  if  one  do  survive 
him,  upon  her  death,  the  said  property  shall 
pass  in  fee  simple  absolute  to  all  the  chil- 
dren of  the  said  James  Hancock  in  equal 
shares;  the  descendants  of  any  who  now 
have  died  leaving  descendants  them  surviv- 
ing to  take  the  share  of  their  deceased  an- 
cestor." 

This  will  bears  date  April  17,  1888,  and 
was  recorded  in  the  clerk's  office  of  the  cor- 

r oration  court  of  Lynchburg  on  June  6, 
888.  Those  interested  in  the  foregoing 
clause  are  Alice  Hancock,  wife  of  «^med 
Hancock,  and  certain  infant  children. 

The  bill  states  that  the  building  at  pres- 
ent on  the  lot  was  "erected  during  the  year 
1895  by  the  said  James  Hancock,  and  paid 
for  by  him  with  his  individual  funds,  at 
which  time  Hancock  was  indebted  as  afore- 


said on  the  notes  held  by  your  orator  here- 
with filed;  and  your  orator  is  advised  that 
the  said  Hancock,  bein^  thus  indebted,  could 
not  lawfully  divert  his  own  estate  to  the 
improvement  of  the  trust  estate  as  afore- 
said, and  leave  his  indebtedness  to  your 
orator  unpaid  and  unprovided  for;  that  the 
money  expended  by  Hancock  out  of  his  in- 
dividual estate  in  improving  the  trust  es- 
tate being  voluntary,  and  without  consider- 
ation, was  in  fraud  of  the  rights  of  your 
orator,  and  that  the  estate  can,  in  favor  of 
your  orator,  be  charged  with  the  value  of 
said  improvements." 

James  Hancock,  in  his  answer,  denies  that 
the  present  indebtedness  of  the  Traders' 
Bank  to  the  complainant,  or  that  any  part 
thereof,  existed  m  1805,  and  claims  that 
only  one  of  the  respondent's  notes  ever  came 
into  the  complainant's  hands  as  collateral 


ported  by  the  marriage  contract.  The  qaes* 
tion,  therefore,  is  still  open  In  the  case  of  a 
purely  voluntary  settlement  like  the  present." 
Re  Kerrison's  Trusts,  L.  R.  12  Eq.  422.  It 
was  held,  accordingly,  that  the  accumulations 
of  income  belonged  to  the  children,  and  conld 
not  be  reached  by  the  trustee  of  the  father  In 
banlcraptcy.  A  further  reference  to  this  case 
is  made  infra,  IV. 

Mnndy  v.  Howe  Is  limited,  and  Ransoms  v. 
Burgess  Is  disapproved,  in  Wilson  v.  Turner 
(1883)L.R.22  Ch.  Dlv.  621.  62  L.  J.  Ch.  N.  8. 
270,  48  L.  T.  N.  S.  370,  81  Week.  Rep.  488.  That 
was  the  case  of  a  marriage  settlement  where 
personal  property  was  settled  upon  trust  for 
the  wife  for  life,  and  after  her  death  for  the 
children,  with  a  provision  that  after  the  death 
of  the  wife  the  trustees  should  "apply  the 
whole  or  such  part  as  the  said  trustees  or  trus- 
tee should  think  fit  of  the  annual  income  of 
the  share  or  fortune  to  which  any  child  should 
for  the  time  being  be  entitled  In  expectancy  un- 
der  the  trusts  thereinbefore  declared  for  or  to- 
wards the  maintenance  or  education  of  such 
child,  either  directly,  or  to  his  or  her  guar- 
dians or  guardian,  without  seeing  to  the  appli- 
cation thereof,  or  requiring  any  account  of  the 
same."  After  the  death  of  the  wife  the  trus- 
tees paid  the  whole  of  the  Income  to  the  father 
(who  supported  the  infant)  as  the  father's 
property  and  without  exercising  any  discretion. 
After  the  father's  death  the  son  claimed  re- 
payment from  his  father's  estate,  with  an  ac- 
counting. This  was  decreed.  Jessel,  M.  R., 
said,  in  criticising  Mundy  v.  Howe,  4  Bro.  Ch. 
223 :  "But  it  is  dlfflcnlt  to  see  how  the  con- 
struction of  a  marriage  settlement  can  be  dif- 
ferent from  that  of  a  will.  ...  On  the 
other  hand,  considering  the  number  of  times 
Mundy  V.  Howe  has  been  recognized  in  this 
court,  it  is  qnlte  Impossible  for  this  court  now 
to  say  that  that  case  is  not  law  and  not  bind- 
ing upon  it.  Bat  It  does  appear  to  me,  having 
regard  to  the  dissatisfaction  of  so  many  Judges, 
and  considering  the  effect  of  that  decision,  that 
It  Is  not  part  of  our  duty  to  carry  it  any 
further." 

In  the  same  case  Llndley,  L.  J.,  says :  "The 
question  which  arises  mast  be  looked  at  from 
two  points  of  view :  First,  What  Is  the  prin- 
ciple? and  secondly,  how  it  has  been  applied. 
I  understand  the  principle  to  be,  that  we  mast 
look  at  every  clause  that  comes  before  us  in  or- 
der to  see  whether  there  Is  a  trust  for  the  maln- 
,  tenance  of  the  children  such  as  would  enable 
the  father  to  Insist  on  the  trust  fund  being  ap- 
plied for  the  maintenance  of  the  children,  al- 
though he  is  himself  able  to  maintain  them.  If 
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there  Is  such  a  trust  he  is  entitled  to  have  the 
children  maintained  out  of  the  trust  fund;  if 
there  Is  no  such  trust  he  is  not."  It  was  held 
that  in  the  case  at  bar  there  was  no  such  trust. 
Ransoms  v.  Burgess,  L.  R.  3  Eq.  *773,  86  L.  J. 
Ch.  N.  S.  84,  16  Week.  Rep.  189,  was  said  to 
be  on  all  fours  with  the  case  at  bar,  the  words 
of  the  trust  In  that  case  being  undlstlngulsh- 
able  from  those  under  consideration;  but  that 
case  was  disapproved. 

2.  Btfpreat  trust  for  maMitenanoe. 

Where  the  language  of  the  instrument  where- 
by the  children  obtain  the  title  to  the  property 
is  such  as  to  constitute  an  express  trust  for 
their  maintenance,  then  application  of  the  in- 
come for  that  purpose  must  be  made  without 
regard  to  the  father's  ability  to  support  them. 

This  principle  Is  involved  In  Newton  v.  Cur- 
zon,  16  L.  T.  N.  8.  696,  and  Re  Kerrlson's 
Trusts,  L.  R.  12  Eq.  422,  supra.  III.  1,  b. 

Where  there  was  a  bequest  to  the  children  of 
H.  when  they  should  attain  the  age  of  sixteen 
years,  with  the  direction  to  pay  the  Income  to 
H.  for  their  maintenance  and  education,  there 
was  a  reference  to  consider  what  would  be  a 
proper  allowance  for  such  maintenance,  not- 
withstanding the  fact  that  the  father  had  a  con- 
siderable Income.  Hosts  v.  Pratt,  3  Ves.  Jr. 
730. 

Where  the  trust  Included  a  direction  to  ap- 
ply the  Income  for  the  maintenance  and  edu- 
cation of  the  children,  and  the  father  received 
the  rents  and  mingled  them  with  his  own  funds, 
maintaining  the  children  himself,  it  was  held, 
after  the  death  of  the  father,  that  his  execu- 
tors were  entitled  to  be  allowed,  In  account, 
sums  which  It  would  have  been  proper  to  ap-* 
ply  for  those  purposes,  on  the  ground  that  he 
had  been  entitled  to  an  allowance  Independ- 
ently of  his  own  means.  Stocken  v.  Stocken, 
4  Sim.  152.  2  Myl.  k  K.  489,  4  Myl.  &  C.  95,  7 
L.  J.  Ch.  N.  S.  305,  2  Jur.  693. 

Where  the  will  directed  that  the  yearly  in- 
come should  be  paid  to  the  testator's  husband 
"to  be  by  him  applied  In  or  towards**  the  main- 
tenance of  the  children,  the  court  held  that  it 
constituted  a  trust,  and,  though  the  trustees 
were  given  discretion,  directed  the  application 
of  the  Income  "for  the  maintenance  and  educa- 
tion of  the  children,  but  to  no  greater  amount 
than  is  proper  for  the  purpose.'*  White  v. 
Grane,  18  Beav.  671. 

8.  Gift  to  parent  fet  mainisiiaiMM. 

Where  the  gift  Is  to  the  parent  for  the  mabi- 
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for  the  origiiial  debt.  The  answer  denies 
the  allegation  thai  James  Hancock  expended 
money  out  of  his  individual  estate  in  im- 
proving the  trust  property  held  under  the 
will  of  his  father,  or  that  it  was  made  in 
fraud  of  complainant's  rights.  His  ac- 
count of  the  transaction  is  that  when  the 
property  was  devised  by  his  father  it  was 
valued  at  $14,000,  with  a  storehouse  which 
was  rented  out  up  to  January  1,  1896 ;  that 
during  this  period  respondent  had  a  good 
income  from  nis  own  property  and  business, 
which  was  that  of  a  leaf  tobacco  dealer; 
that  he  was  able  to  maintain  and  did  main- 
tain his  wife  and  children  from  his  own 
means,  and,  as  the  storehouse  was  old  and 
getting  into  bad  condition,  he  determined  to 
tear  it  down,  and  erect  a  bank  building  on 
the  trust  property;  that  respondent  owed 
the  trust  fund  the  sum  of  $602.30,  with  in- 


terest from  November  5,  1888,  and  rents 
received  from  the  trust  property  from  188S 
to  1896,  amounting  to  the  sum  of  $6,765; 
that  he  erected  the  bull  dine  under  a  con- 
tract with  the  Traders'  Bank  to  rent  it  at 
an  annual  sum  of  $1^760;  that  it  cost  $9,- 
100;  and  that  since  January  1,  1896,  and 
prior  to  the  institution  of  this  suit,  he  had 
collected  from  the  rents  of  said  property 
the  sum  of  $6,391.66,  had  paid  the  city 
taxes,  amounting  to  $408.90,  and  state 
taxes,  amounting  to  $109.08,  so  that  the 
balance  due  respondent  from  the  trust  fund 
had  been  paid  back  to  him  in  full. 

Upon  the  issues  thus  made  and  the  proof 
in  support  of  them,  the  judge  of  the  circuit 
court,  "being  of  opinion  that  the  al  lection 
of  the  bill  that  the  moneys  expended  by  the 
defendant,  James  Hancock,  trustee,  in  im- 
proving the  trust  property,  was  of  his  in- 


tenance  of  the  children  It  Is  regarded  as  In  ef- 
fect a  gift  to  the  father,  and  he  is  entitled  to 
receive  the  income  without  regard  to  his  abil- 
ity to  maintain  the  children. 

Where  the-  bequest  was  to  the  father,  "the 
better  to  enable  him  to  provide  for  his  younger 
children,'*  the  income  was  ordered  paid  to  the 
father.     Brown  v.  Casamajor,  4  Yes.  Jr.  498. 

Where  a  grandfather  vested  his  estate  In 
trustees  to  pay  certain  annuities,  and,  subject 
thereto,  to  pay  the  residue  of  the  income  "for 
and  towards  the  maintenance  and  education*' 
of  the  grandchildren,  the  Lord  Chancellor 
said:  "The  practice  was  to  refer  it  to  the 
master  to  inquire  whether  the  parents  were 
of  ability  to  maintain  the  children ;  if  not,  then 
to  report  what  would  be  a  proper  maintenance ; 
and  this  practice  did  not  vary  where  a  mainte- 
nance was  directly  given  by  the  will,  unless  in 
cases  where  it  was  given  to  the  father,  under 
which  circumstances  it  was  a  legacy  to  him." 
Hughes  V.  Hughes,  1  Bro.  Ch.  387. 

In  so  far  as  the  last  case  holds  that  main- 
tenance of  infants  is  not  allowed  where  a  par- 
ent is  of  ability,  although  there  is  a  direction 
to  that  effect  in  the  will,  it  has  not  been  fol- 
lowed by  later  cases,  and,  as  stated  in  Na- 
tional VAI.LKY  Bank  v.  Hancock,  it  is  under- 
stood that  Lord  Thurlow,  who  pronounced  the 
judgment  in  Hughes  v.  Hughes,  himself  changed 
hiB  opinion  upon  that  point. 

Where  there  was  a  legacy  to  the  testator's 
niece  of  a  sum  to  be  allowed  to  and  expended 
by  her,  at  her  discretion,  for  the  education  of 
her  son,  and  she  was  not  to  t>e  accountable  to 
her  son,  or  to  any  other  person,  for  such  ap- 
plication of  the  money,  it  was  held  that  the 
niece  was  entitled  to  the  money  subject  to  the 
setting  apart  of  a  sufficient  sum  for  the  edu- 
cation of  her  child  during  his  minority,  and 
this,  notwithstanding  the  fact  that  the  father 
of  tho  child  was  living.  Hamley  v.  Gilbert, 
Jac.  354 ;  Thurston  v.  E^ssington,  Jac.  361, 
note. 

"Where  the  Interest  of  the  children's  lega- 
cies Is  given  to  a  parent  to  be  applied  for  or 
towards  their  maintenance  and  education, 
there,  in  the  absence  of  anything  indicating  a 
contraiT  intention,  the  parent  takes  the  in- 
terest subject  to  no  account,  provided  only  that 
he  discharges  the  duty  imposed  on  him  of  main- 
taining and  educating  the  children."  Browne 
V.  Paull,  1  Sim.  N.  S.  92.  See.  to  the  same  ef- 
fect, Berkeley  v.  Swinburne,  6  Sim.  613,  3  L. 
J.  Ch.  N.  S.  165,  and  Hadow  v.  Hadow,  9  Sim. 
438,  cited  in  National  Vallki  Bank  v. 
Hancock. 

The  testator  appointed  his  son  guardian  of 
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his  two  daughters,  granddaughters  of  the  tes- 
tator, and,  after  giving  the  two  grandchildren 
eleven  negroes,  he  directs  that  his  son  ''shall 
have  the  use  of  the  property  herein  devised  to 
them  until  they  come  of  age  or  marry,  for  their 
maintenance  and  education."  It  was  held 
that  the  use  of  the  slaves  was  given  as  an 
equivalent  for  the  education  and  maintenance 
of  the  daughters,  and  that  their  father  was 
not  liable  to  any  account  other,  than  to  show 
that  he  had  performed  that  obligation.  Raina- 
ford  V.  Rainsford,  Rice,  Eq.  348. 

Where  a  testatrix  gave  the  income  of  one 
fourth  of  her  estate  to  her  husband  to  be  used 
in  the  maintenance  of  her  children  by  him,  it 
was  held  to  be  a  gift  to  relieve  the  father  of 
their  support,  and  he  was  allowed  credit  for 
the  entire  amount,  it  appearing  that  it  was  a 
proper  amount  for  their  support.  Camden 
Safe  Deposit  &  T.  Co.  v.  Ingham,  40  N.  J.  Eq.  3. 

4.  Where  trustees  have  discretion. 

Where  a  testator  gave  an  annuity  to  his 
grandchild  to  be  applied  "in  and  towards  her 
maintenance  and  education  and  for  her  bene- 
fit and  advantage  and  In  such  manner  as  his 
trustees  should  in  their  absolute  and  uncon- 
trollable discretion  think  fit,  whether  John 
Stephens,  her  father,  should  be  able  to  main- 
tain and  provide  for  her  or  not,"  and  the  trus- 
tee made  a  very  small  payment,  while  the 
father  had  maintained  the  infant,  it  was  or- 
dered that  the  full  amount  of  the  annuity,  botb 
for  the  time  past  and  as  it  accrued  in  the  fu- 
ture, should  be  paid  to  the  father,  he  under- 
taking properly  to  maintain  and  educate  the 
daughter,  and  to  abide  by  the  order  of  the 
court.  Stephens  v.  Lawry,  2  Younge  ft  C.  Ch. 
Cas.  87,  12  L.  J.  Ch.  N.  S.  71. 

A  testator  gave  £3,000  to  three  children  or 
the  survivor  or  survivors  who  should  attain 
the  age  of  twenty-one  years,  with  a  gift  over 
if  all  died  under  that  age,  and  a  direction  to- 
the  trustees  to  pay  and  apply  the  whole  of  the 
income,  or  such  part  as  they  should  think  fit, 
to  the  maintenance  and  education  of  the  in- 
fants. It  was  held  that  the  discretion  of  the 
court  should  control  that  of  the  trustees,  and 
where  they  had  allowed  only  £60  a  year  to  the 
father  for  maintenance  (the  court  being  sat- 
isfied that  the  father  was  of  insufficient  abil- 
ity), the  court  directed  the  whole  Income  of 
£100  to  be  allowed  for  that  purpose.  Vice 
Chancellor  Malins  says :  "Paying  every  re- 
spect, as  I  always  do,  and  as  I  am  bound  to  do»  * 
to  the  discretion  of  the  trustees,  I  still  must 
exercise    my    own    judgment,    and    take    that 
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diridoal  estate^  and  voluntary,  and  with- 
out consideration,  is  not  sustained,  but,  to 
the  contrary^  the  evidence  shows  that  the 
moneys  belonging  to  the  children  and  the 
rents  received  from  the  trust  property  by 
said  trustee  constituted  a  valuable  consider- 
ation for  the  expenditures  made,"  dismissed 
the  bUl. 

The  case  is  before  us  upon  an  appeal  from 
this  decree. 

There  can  be  no  doubt  of  the  right  of  a 
creditor  in  a  proper  case  to  subject  improve- 
ments made  by  his  debtor  on  the  property 
of  another.  This  subject  was  recently  con- 
sidered by  this  court  in  New  South  Bldg, 
d  L.  Asso.  v.  Reed,  96  Va.  345,  31  S.  E.  614, 
where  the  court,  speaking  through  Judge 
Harrison,  said:  "D.  V.  Reed,  having  cre- 
ated the  debts  due  to  the  appellants,  could 
not  thereafter  lawfully  divert  his  estate  to 


the  pavment  of  purchase  money  due  from 
his  wife  on  her  separate  real  estate,  or  to 
the  cost  of  improving  said  real  estate,  leav- 
ing his  own  debts  unpaid,  and  without  the 
means  of  payment.  It  is  well  settled  that 
improvements  put  upon  the  wife's  separate 
realty  by  the  husband  in  fraud  of  creditors 
can  be  followed  by  the  creditors  on  the 
premises  where  they  are  put,  and  the  realty 
can,  in  favor  of  the  creditors,  be  charged 
with  the  value  of  such  improvements,  it 
would  be  contrary  to  the  plainest  princi- 
ples of  right  and  justice  to  permit  an  in- 
solvent husband  to  divert  his  means,  and 
invest  it  in  improving  his  wife's  separate 
estate,  which  is  not  liable  to  his  debts,  and 
thus  defeat  the  demands  of  his  creditors." 
Appellee  insists,  however,  that,  inasmuch 
as  the  notes  with  which  it  is  now  sought  to 
charge  the  trust  property  were  assigned  to 


course  for  my  wards  which  I  think  la  most  for 
their  benefit."  Davey  v.  Ward,  L.  R.  7  Ch. 
Div.  754,  47  li.  J.  Ch.  N.  S.  335,  26  Week.  Rep. 
390. 

Where  trastees  ander  a  will  were  to  pay  the 
income  of  a  beqaest  to  children  to  their  mother, 
"to  be  by  her  applied  for  their  benefit  at  her 
discretion,"  and  the  father  and  mother  lived 
apart  and  the  father  supported  the  children, 
on  the  petition  of  the  father  for  an  allowance 
to  blm  the  court  held  that  the  mother  did  not 
"exercise  a  sound  discretion,  and  that,  where 
the  court  finds  such  to  be  the  case,  though  the 
income  is  by  the  words  of  the  will  left  to  the 
discretion  of  a  given  person,  the  court  has 
power  to  control  that  discretion  and  to  deal 
with  the  income."  Re  Roper's  Trusts,  L.  R.  11 
Ch.  Dlv.  272,  27  Week.  Rep.  408,  40  L.  T.  N. 
8.  97. 

Where  trustees  were  given  power  to  apply 
Income  for  the  maintenance  of  children,  not- 
withstanding their  father  might  be  living  and 
able  to  maintain  them,  and  the  trustees  de- 
sired to  apply  the  same,  the  court  held  that  it 
would  not  interfere  with  such  discretion. 
Brophy  v.  Bellamy,  L.  R.  8  Ch.  798,  43  L.  J. 
Ch.  N.  S.  183,  29  L.  T.  N.  S.  380. 

In  Davey  v.  Ward,  L.  R.  7  Ch.  Dlv.  754.  47 
Jm  J.  Ch.  N.  S.  335.  26  Week.  Rep.  390  (cited 
in  National.  Vallhy  Bank  v.  Hancock),  there 
was  a  legacy  to  three  children  and  to  the  sur- 
vivor who  should  attain  the  age  of  twenty-one 
years;  if  none  lived  to  be  twenty-one,  then 
over.  Trustees  were  authorized  to  "apply  the 
whole  or  such  parts  as  they  or  he  [the  said 
trustees  or  trustee  for  the  time  being],  shall 
think  fit"  of  the  income  "for  or  towards"  the 
maintenance,  education,  and  advancement  in 
the  world  of  the  infants.  The  surplus  of  in- 
come was  to  be  accumulated.  Vice  Chancellor 
Mallns  held  that  he  had  power  to  overrule  the 
discretion  of  the  tnistees,  and  to  direct  a 
larger  share  of  the  income  than  the  trustees 
were  willing  to  appropriate  for  that  purpose, 
to  be  paid  to  the  father  for  the  support  and 
education  of  the  children, — it  appearing  that 
the  father  was  unable  himself  to  give  them 
proper  advantages. 

Where  a  trustee  has  discretion  to, apply  in- 
come to  the  support  of  a  child,  and  the  father 
becomes  bankrupt,  and  the  trustee,  In  the  ex- 
ercise of  his  discretion,  advances  sums  to  the 
father  for  such  support,  and  thereafter  the 
father  acquires  property,  he  cannot  be  com- 
pelled to  refund  to  the  trustee  the  amount  of 
the  advancements.  Pearce  v.  Oiney,  5  R.  I. 
269. 

Where  a  trustee  is  given  discretion  as  to 
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the  maintenance  of  children  the  court  will  not 
Interfere  if  he  has  exercised  that  discretion 
within  the  limits  of  a  sound  and  honest  exer- 
cise of  the  trust.  Read  v.  Patterson,  44  N.  J. 
Eq.  211,  14  Atl.  400. 

5.  Where  there  i8  a  direction  for  aooumula- 
tion,  or  no  express  authority  for  use  of 
income. 

Under  this  and  the  next  following  subdivi- 
sion certain  cases  are  cited,  not  as  directly  In- 
volving the  question  of  a  parent's  liability,  but 
as  laying  down  principles  of  construction  that 
probably  would  be  applicable  in  cases  Involving 
the  additional  element  of  a  parent's  inability 
to  support  his  child.  This  explanation  ap- 
plies to  Harvey  v.  Harvey,  2  P.  Wms.  21 ; 
Greenwell  v.  Greenwell,  5  Ves.  Jr.  194  ;  Klme 
V.  Welfitt,  3  Sim.  583;  Rhoads  v.  Rhoads,  43 
III.  230 ;  Lomax  v.  Lomax,  11  Ves.  Jr.  48 ;  Has 
parte  Kebble,  11  Ves.  Jr.  604. 

The  courts  have  gone  far  in  favoring  the  ap- 
plication of  income  to  the  maintenance  of  In- 
fants when  it  seemed  to  be  for  their  welfare. 

A  father  had  devised  all  his  property  to  his 
eldest  son,  charged  with  the  payment  of  £1,000 
each  to  his  younger  children  when  they  should 
attain  the  age  of  twenty-one  years,  but  made 
no  provision  for  maintenance  for  the  younger 
children  during  their  minorities.  Application 
was  made  in  behalf  of  the  younger  children  for 
maintenance,  "upon  which  the  Master  of  the 
Rolls,  having  taken  time  to  consider  the  case 
and  having  also  been  attended  with  precedents, 
decreed  that  the  younger  children  should  re- 
cover maintenance.  His  honor  observed  that, 
these  being  vested  legacies  and  no  devise  over, 
it  would  be  extremely  hard  that  the  children 
should  starve  when  entitled  to  so  considerable 
legacies  for  the  sake  of  their  executors,  admin- 
istrators, who.  In  case  of  their  deaths,  would 
have  the  legacies."  Harvey  v.  Harvey  (1722) 
2  P.  Wms.  21. 

There  was  a  direction  for  accumulation  of 
Income  during  the  minority  of  Infants,  with  a 
gift  over  in  case  none  attained  full  age.  Main- 
tenance was  allowed  by  Lord  Chancellor  Ross- 
lyn,  though  he  stated  that  he  feared  that  It 
would  be  his  will,  and  not  the  testator's. 
Greenwell  v.  Greenwell,  5  Ves.  Jr.  104,  Caven- 
dish V.  Mercer,  5  Ves.  Jr.  195,  note,  and  Fen- 
dall  v.  Nash,  ^  Ves.  Jr.  197,  note,  are  to  like 
effect,  It  appearing,  however,  in  Cavendish  v. 
Mercer  that  the  father  was  of  Insufliclent  abil- 
ity, and  in  Fendall  v.  Nash  that  the  father  was 
bankrupt. 

In  £rrat  v.  Barlow,  14  Yes.  Jr.  202  (where 
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the  Bank  of  Staunton  after  the  erection  of 
the  building,  appellant  would  have  no  right 
to  attack  the  transaction,  even  though  it 
were  conceded  that  Hancock  had  improved 
the  trust  property  with  his  own  funds,  in- 
voking for  his  protection  the  principle  that 
"an  assignment  of  a  bare  right  to  file  a 
bill  in  equity  for  a  fraud  committed  upon 
the  assip^or  will  be  held  void  as  contrary 
to  public  policy,  and  as  savoring  of  the 
character  of  maintenance." 

It  is  true  that  a  mere  naked  right  to  sue 
in  equity  to  avoid  a  fraud  is  not  assignabY^, 
but,  as  stated  in  2  Am.  &  Eng.  Enc.  Law, 
2d  ed.  pp.  1024,  1025,  this  rule  applies  only 
to  a  case  where  the  assignment  does  not 
carry  anything  which  has  itself  a  legal  ex- 
istence and  value  independent  of  the  right 
to  sue  for  a  fraud.  It  does  not  apply  to 
a  case  where  such  right  is  merely  incident- 


al to  a  subaistin^  anbataatial  property 
which  has  been  assigned,  and  which  is  it- 
self intrinsically  susceptible  of  legal  ea- 
forcement.  In  such  a  case  the  assignee  is 
entitled  to  maintain  an  action  to  set  aside 
a  fraudulent  conveyance  of  the  property 
assigned,  if  his  assignor  might  have  done 
so. 

Wait,  Fraud.  Conv.  2d  ed.  ft  92,  says  nhat 
the  right  to  avoid  a  fraudulent  conveyance 
is  not  personal  to  the  then  existing  cred- 
itor. Hu  successors  and  assigns  may  enforce 
the  right.  Thus,  the  subsequent  purchaser 
of  a  pre-existing  note  may  attack  a  trans- 
fer." Warren  v.  Williams,  52  Me.  S49; 
Billingsley  v.  Clelland,  41  W.  Va.  234,  23 
S.  E.  812;  Behaferman  v.  O'Brien,  28  Md. 
565,  92  Am.  Dec.  708. 

2  Minor,  Inst.  p.  690,  treating  of  the 
right  to  avoid  voluntary  conveyances,  says 


it  appeared  that  the  father  was  not  of  ability), 
Greenwell  v.  Greenwell  and  Fendall  v.  Nash 
were  disapproved  by  Lord  Chancellor  Bldon, 
who  states :  "The  result  is  that  if  the  chance 
of  survlTing  [among  several  children]  Is  equal 
among  all,  and  no  other  interest  that  upon  any 
contingency  woald  take  effect  would  be  de- 
feated, maintenance  shall  be  allowed  out  of 
the  interest;  but  it  is  Impossible  to  give  it 
where,  in  any  event,  under  the  operation  and 
construction  of  the  will,  that  interest  may  pos- 
sibly belong  to  other  persons." 

Where  there  was  an  express  direction  for 
accumulation  during  minority  of  infants  (the 
testator,  their  father,  understanding  that  other 
ample  provision  had  been  made  for  the  chil- 
dren, which  proved  to  be  a  mistake) ,  with  a  gift 
over  if  no  child  lived  to  be  twenty-one  years  of 
age:  and  it  appeared  that  there  was  the  pos- 
sibility of  Issue  unborn  who  might  be  entitled 
to  the  accumulated  fund, — it  was  held  that  It 
would  not  be  proper  to  affect  their  rights  by 
an  allowance  for  maintenance.  KIme  v.  Wel- 
fltt,  8  Sim.  533. 

Where  the  testator  had  directed  his  trustees 
to  accumulate  the  income  of  the  infant's  trust 
fund  it  was  held  to  be  intended  to  preserve  the 
income,  and  not  to  prevent  the  application  of 
it  to  their  benefit  If  necessary,  and  that  there- 
fore no  "contrary  intention'*  was  expressed  in 
the  will,  under  |  43  of  the  conveyancing  act 
of  1881  (infra.  III.  b,  6).  It  appeared  that 
the  Income  of  the  father  of  the  children  was 
not  sufficient  for  their  support.  Re  Thatcher's 
Trusts,  L.  R.  26  Ch.  Div.  426,  53  L.  J.  Ch.  N. 
S.  1050,  32  Week.  Rep.  679. 

In  the  case  of  an  absolute  direction  for  ac- 
cumulation for  twenty-one  years  of  property 
worth  £10,000  a  year,  thereafter  to  be  held  in 
trust  for  Sir  Henry  Havelock,  a  major  gen- 
eral in  the  army,  and  "the  brave,  pious,  and 
highminded  son  of  the  lllustrlons  soldier,  Sir 
Henry  Havelock,"  and  for  his  eldest  son  and 
other  sons  in  tall, — it  was  held  that,  as  Sir 
Henry  Havelock  was  possessed  of  only  a  mod- 
erate income,  the  sum  of  £2,700  per  annum 
from  the  death  of  the  testator  should  be  al- 
lowed him  for  the  benefit  of  his  two  infant 
sons.  Havelock  v.  Havelock,  L.  R.  17  Ch.  Div. 
807,  50  L.  J.  Ch.  N.  S.  778.  44  L.  T.  N.  8.  168, 
29  Week.  Rep.  859. 

The  will  of  a  father  gave  a  trustee  discre- 
tion to  apply  the  income  of  a  trust  fund  to  the 
education  of  his  infant  child.  The  child's 
mother  was  the  only  other  person  who,  in  case 
of  the  death  of  the  infant,  could  have  an  In- 
terest in  the  income,  and  upon  her  applica- 
tion the  conrt  ordered  an  allowance  from  the 
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income  for  the  maintenance,  aa  well  as  the  edu- 
cation, of  the  infant,  proof  being  given  of  the 
necessities  of  the  mother.  Pitts  v.  Rhode  Is- 
land Hospital  Trust  Co.  21  R.  I.  544,  48  L.  R. 
A.  783,  45  Atl.  553. 

An  allowance  is  made,  even  where  the  will 
directs  accumulation  during  the  minority  of 
the  infant,  provided  it  appear  that  the  father 
is  unable  to  support.  Tompkins  v.  Tompkins, 
18  N.  J.  Eq.  303. 

"Where  legatees  comprise  a  class,  all  or  some 
of  whom  must  absolutely  take  the  fond,  all 
having  a  common  interest  in  it  and  an  equal 
chance  of  taking  or  being  survivors,  .  .  . 
courts  of  equity  will  allow  interest  for  main- 
tenance to  infant  legatees,  and  this  though 
there  is  a  direction  for  the  accumulation  of  the 
interest  for  the  benefit  of  the  common  fond, 
and  although  the  Infant  legatees  have  a  father 
living,  but  without  sufficient  ability  to  support 
and  educate  them  according  to  their  future  ex- 
pectations." Newport  v.  Cook,  2  Ashm.  (Pa.) 
332. 

Where  a  will  directed  an  estate  to  be  accnmn- 
lated  for  fifteen  years,  it  was  held  that  the 
court  could  direct  anticipation  for  maintenance 
of  infanta  The  court  says:  "This  does  not 
subvert  the  will,  or  tend  to  defeat  the  inten- 
tion of  the  testator,  for  the  children  were  the 
darling  objects  of  his  solicitude,  and  were  he 
living  he  would  undoubtedly  make  ample  pro- 
vision for  them.  A  court  of  chancery  may  do 
what  it  Is  evident  from  the  will  the  testator 
would  do  if  living."  Rhoads  v.  Rhoada^  48  IlL 
239. 

6.  Where  infanVe  righU  are  eonUngent, 

The  following  English  cases,  in  addition  to 
those  already  cited,  in  which  the  element  of 
contingency  is  found,  occurred  before  the  pas- 
sage of  the  English  statute  modifying  the  early 
rule. 

A  petition  was  presented  for  maintenance 
out  of  the  interest  of  a  legacy  to  the  children 
of  testator's  daughter,  to  be  vested  when  the 
youngest  child  should  attain  the  nge  of  twenty- 
one  years.  Lord  Chancellor  Uldon  says:  "If 
all  die  under  twenty-one,  and  a  child,  not  yet 
in  existence,  should  come  into  existence  and 
attain  that  age,  that  child  clearly  would  take 
the  whole  interest  as  well  aa  principal.  There- 
fore I  may  give  it  to  these  children  who  may 
never  become  entitled  to  it*'  The  appHcatloD 
was  therefore  refused.  Lomax  v.  Lomax,  U 
Ves.  Jr.  48. 

In  Bx  parte  Kebble,  11  Yes.  Jr.  604,  Tiord 
Bidon  says:     "The  case  In  which  maintenance 
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that  the  statute  upon  the  subject  protects 
persons  suing  ew  maleficio,  as  for  adultery 
or  seduction,  or  any  tort,  and,  a  fortiorij 
those  claiming  ea  contractu,  as  for  a  debt, 
or  for  breach  of  an  official  bond;  and  that 
whether  as  the  original  creditor  or  his  as- 
signee. Olough  y.  Thompson,  7  Gratt.  26; 
Staion  v.  Pitttnan,  11  Gratt.  102;  Shirley 
v.  Long,  6  Rand.  (Va.)  735. 

This  brings  us  to  the  consideration  of 
the  controlling  question  in  the  case:  Does 
the  record  establish  the  allegation  of  the 
bill  that  Hancock^  being  at  the  time  in- 
debted, diverted  his  own  estate  to  the  im- 
provement of  the  trust  estate  in  derogation 
of  the  right  of  his  creditors  T 

It  i»  true  that  a  father,  if  of  ability  to 
do  so,  is  bound  to  maintain  his  infant  chil- 
dren, even  though  they  may  have  property 
of  their  own.    Evans  v.  Pearce,  15  Gratt. 


515,  78  Am.  Dec,  635;  Griffith  v.  Bird,  22 
Gratt.  73.  This  principle  is  stated  by 
Perry  on  Trusts  as  follows:  "A  father  is 
bound  to  maintain  his  infant  children  if 
he  has  sufficient  ability.  Therefore  a  trus- 
tee cannot  apply  any  part  of  the  income  of 
an  infant's  estate  to  its  maintenance  with- 
out an  order  of  court.  If  the  father  has 
the  'means  to  maintain  his  children,  the 
trustee  cannot  apply  income  to  their  sup- 
port, although  there  is  a  provision  for  their 
maintenance  in  the  instruments."  §  612. 
There  seems,  however,  to  be  an  exception 
or  modification  of  this  rule,  which,  in  the 
section  just  quoted  from  Perry,  is  thus 
stated :  "If  there  is  an  agreement  in  a  mar- 
riage settlement  that  the  father  shall  have 
maintenance  out  of  the  trust  property,  the 
trustee  must  apply  the  income  to  the  sup- 
port of  the  children  without  reference  to  the 


has  been  allowed,  though  not  given  by  the  will, 
la  where  there  are  children,  some  or  one  of 
whom  most  take  the  property,  and  all  have  an 
equal  chance  of  surviving  and  a  present  Inter- 
est. But  it  cannot  be  done  If  there  is  a  gift 
over,  or  if  the  children  are  not  all  the  persons 
among  whom  It  is  to  go.'* 

Where  legacies  with  interest  were  given  to 
grandchildren  on  their  attaining  the  age  of 
twenty-one  years,  with  a  gift  over  in  case  uei- 
tlMr  Attained  that  age,  maintenance  was  re- 
fused, though  it  appeared  that  the  father  was 
unable  to  furnish  it.  Errington  v.  Chapman, 
12  Ves.  Jr.  20. 

In  1860,  what  is  Icnown  as  Lord  Cran worth's 
act  was  passed,  being  23  and  24  Vict,  chap. 
145,  which  provided  as  follows :  "In  all  cases 
where  any  property  is  held  by  trustees  in  trust 
for  an  infant,  either  absolutely  or  contingently 
on  his  attaining  the  age  of  twenty-on9  years, 
or  on  the  occurrence  of  any  event  previously  to 
his  attaining  that  age,  it  shall  be  lawful  for 
such  trustees;  at  their  sole  discretion,  to  pay 
to  the  guardians  (if  any)  of  such  infant,  or 
otherwise  to  apply,  for  or  towards  the  mainte- 
nance or  education  of  such  infant,  the  whole  or 
any  part  of  the  income  to  which  such  Infant 
may  be  entitled  in  respect  to  such  property, 
whether  there  be  any  other  fund  applicable  to 
the  same  purpose  or  any  other  person  bound  by 
iaw  to  provide  for  such  maintenance  or  educa- 
tion or  not."  Then  follows  a  provision  for 
accumulation  of  residue  of  income  *'for  the  ben- 
efit of  the  person  who  shall  ultimately  become 
entitled  to  the  property  from  which  such  ac- 
cumulation shall  have  arisen,"  and  a  provision 
that  the  trustee  might  at  any  time  "apply  the 
whole  or  any  part  of  such  accumulations  as 
If  the  same  were  part  of  the  incomo  arising  In 
the  then  current  year." 

In  Re  Cotton,  L.  R.  1  Ch.  DIv.  232,  45  L.  J. 
Ch.  N.  S.  201,  33  L.  T.  N.  S.  720,  24  Week. 
Rep.  243,  Jessel,  M.  R.,  says  that  Lord  Cran- 
worth's  act  "really  extends  to  all  Infants  the 
t>eneflt  which  in  Chambers  v.  Goldwin,  11  Ves. 
Jr.  1  [cited  herein  under  III.  b,  5,  Hupra]  and 
other  cases,  the  court  had  extended  to  Infants 
for  whom  a  provision  had  been  made  on  the 
contingency  of  their  attaining  twenty-ouc,  by 
a  parent  or  a  person  standing  in  loco  parentis. 
In  cases  where  the  person  making  the  provision 
was  a  parent  or  stood  in  2oco  parentis  the  court 
held  that  the  attaining  of  twenty-one  was  put 
in  simply  to  fix  the  time  of  payment,  nnd  not 
to  deprive  the  child  of  the  benefit  In  the  mean- 
time, and  accordingly  it  gave  the  Income  by 
way  of  maintenance.  But  it  declined  to  ex- 
57  L.  R.  A. 


tend  the  rule  to  other  cases,  and  consequently 
the  legislature  intervened." 

Where  a  definite  sum  was  set  apart  for 
maintenance,  with  a  direction  that  the  balance 
of  the  income  of  the  trust  fund  should  accumu- 
late in  order  that  it  might  form  a  part  of  the 
testator's  general  personal  estate,  it  was  held 
that  the  court  could  not,  under  Lord  Cran- 
worth's  act,  appropriate  an  additional  sum 
from  the  Income  for  maintenance  (the  capi- 
tal being  payable  "if  and  when'*  the  infant 
should  be  twenty-one,  or  marry).  The  court 
says :  "The  rule  of  law  is  well  established  that 
a  contingent  legacy  does  not  carry  interest 
while  it  is  in  suspense,  except  in  the  case  of 
a  legacy  by  a  parent  or  one  standing  in  loco 
parentis  to  the  legatee;  and  that  exception  is 
subject  to  another  exception  that  the  rule  giv- 
ing interest  to  the  child  does  not  take  effect 
when  the  testator  has  provided  another  fund 
for  his  maintenance  so  that  the  income  of  the 
legacy  is  supposed  not  to  be  required  for  the 
purpose."  In  that  case  it  was  held  as  to*  the 
infant :  "If  she  attains  twenty-one  she  will 
not  become  entitled  to  any  of  the  intermediate 
income."  Re  George,  L.  R.  5  Ch.  DIv.  837,  47 
L.  J.  Ch.  N.  S.  118,  37  L.  T.  N.  S.  204,  29 
Week.  Rep.  65. 

Where  the  trust  fund  was  to  go  to  the 
daughters  who  should  attain  twenty-one  years 
of  age,  and  their  father  was  unable  to  furnish 
them  maintenance,  a  charge  upon  the  principal 
was  allowed  sufficient  to  raise  a  considerable 
amount  for  the  maintenance  of  the  daughters, 
together  with  the  amount  of  a  single  payment 
of  premium  on  insurance  against  the  event 
that  none  of  the  daughters  should  attain  the 
age  of  twenty -one.  DeWitte  v.  Pal  In,  L.  R.  14 
Eq.  251,  26  L.  T.  N.  S.  825,  20  Week.  Rep. 
858. 

In  ISSl  was  passed  the  English  conveyanc- 
ing and  property  act  (44  &  ,45  Vict.  chap.  41), 
f  43  of  which  provides:  "Where  any  property 
is  held  by  trustees  in  trust  for  an  Infant,  ei- 
ther for  life  or  for  any  greater  interest,  and 
whether  absolutely  or  contingently  on  his  at- 
taining the  age  of  twenty-one  years,  or  on  the 
occurrence  of  any  event  before  his  attaining 
that  age,  the  trustees  may,  at  their  sole  discre- 
tion, puy  to  the  infant's  parent  or  guardian,  if 
any,  or  otherwise  apply  for  or  towards  the  in- 
fant's maintenance,  education,  or  benefit,  the 
income  of  that  property,  or  any  part  thereof, 
whether  there  is  any  other  fund  applicable  to 
the  same  purpose,  or  any  person  bound  by  law 
to  provide  for  the  Infant's  maintenance  or  ed- 
ucation, or  not."  Then  follow  provisions  for 
accumulation  of  income  and  use  of  the  same  as 
47 
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father's  ability  to  support  them.  If.  how- 
ever, the  trustees  have  a  discretionary 
power  in  that  respect,  the  father  cannot 
compel  them  to  exercise  it  in  his  favor;  nor 
will  the  court  interfere  if  they  choose  to 
exercise  their  discretion.  But  where  the  in- 
come is  expressly  given  to  the  father  for 
the  maintenance  of  nis  children,  these  rules 
do  not  apply,  for  such  gift  is  in  some  sort 
a  ffift  to  the  father." 

3  Pom.  £q.  Jur.  fi  1309,  note,  gives  the 
exception  to  the  rule  as  follows:  "Where 
the  property  is  not  given  to  the  infants 
simply  with  a  direction  for  their  mainte- 
nance, but  is  conveyed  upon  an  express 
trust  for  their  maintenance,  then  it  must 
be  so  applied  irrespective  of  their  father's 
ability  to  support  and  educate  them." 
This  distinction  is  recognized  in  2  Story, 
Eq.  Jur.  p.  600,  note. 


In  a  note  to  Hughes  ▼.  Htighea,  1  Bro. 
Ch.  387,  it  is  said  that  maintenance  of  in- 
fants is  not  allowed  bv  courts  where  the 
parent  is  of  ability,  although  directed  by 
the  will.  In  a  note  it  is  said  that  Loi^ 
Thurlow  eontinued  of  this  opinion  for  some 
time,  and  the  precedents  certainly  sup- 
ported him ;  but  that  afterwards  he  changed 
nis  opinion,  and  the  practice  afterwards  be- 
came varied,  and  was  settled  to  the  con- 
trary. "It  appears,  therefore,"  says  the 
annotator,  "that  each  case  must  be  viewed 
by  the  court  so  as  to  meet  its  exigencies  by 
a  sound  discretion,  unfettered  by  any  strict 
rule  of  mere  technicality;  and  that  it  wilt 
not  only  now  allow  maintenance  for  the 
time  past,  where  it  should  be  allowed  at  all, 
but  will,  in  a  fit  case,  direct  maintenance, 
although  the  author  of  bounty  may  not 
have    expressly    prescribed    it.    The    court 


needed,  and  the  following  qnaliflcation  of  the 
effect  of  the  act:  **Thi8  section  applies  only 
If  and  as  far  as  a  contrary  intention  is  not  ex- 
pressed in  the  instrument  under  which  the  in- 
terest of  the  infant  arises,  and  shall  have  ef- 
fect subject  to  the  terms  of  that  instrument 
and  to  the  provisions  therein  contained." 

Where  the  testator  directed  his  trustees  to 
accumulate  the  Income  of  infant's  trust  fund, 
it  was  held,  under  the  act  last  cited,  that  the 
provision  was  intended  to  preserve  the  income, 
and  not  to  prevent  the  application  of  it  for 
the  infant's  benefit  if  necessary,  and  therefore 
that  no  "contrary  Intention"  was  expressed  in 
the  will.  He  Thatcher's  Trusts,  L.  R.  26  Ch. 
Div.  426,  53  L.  J.  Ch.  N.  S.  1060,  82  Week.  Rep. 
679. 

Section  48  of  the  act  of  1881  was  held  to  be 
an  extension  of  Lord  Cranworth's  act,  and  to 
replace  f  26  of  that  act,  and  to  avoid  the  ques- 
tion raised  In  Re  George,  L.  R.  6  Ch.  Div.  837, 
47  L.  J.  Ch.  N.  S.  118,  37  L.  T.  N.  8.  204,  26 
We#k.  Rep.  65.  The  act  was  held  to  give  to 
the  trustees  "extraordinary  powers  of  dealing 
with  the  interest  upon  infant's  contingent  leg- 
acy BO  that  they  can  talce  away  from  the  resid- 
uary legatee  so  much  of  the  interest  or  accumu- 
lations as  may  be  necessary  for  the  infant's 
maintenance,  education,  or  benefit."  But 
where  the  contingency  was  the  infant's  sur- 
vlval  of  a  third  person  then  in  being,  it  was 
held  not  to  be  a  contingency  "on  his  attain- 
ing the  age  of  twenty-one  years,  or  on  the  oc- 
currence of  any  event  before  his  attaining  that 
age;"  and  where  In  such  a  case  the  contingent 
legacy  did  not  carry  interest  until  it  was  pay- 
able, it  was  held  that  no  application  of  the 
statute  could  be  made.  Re  Judlcin's  Trusts,  L. 
R.  25  Oh.  Div.  743,  53  L.  J.  Ch.  N.  S.  496. 

The  court  has  no  power  to  allow  maintenance 
to  infants  out  of  a  fund  which  may  on  the  hap- 
pening of  a  contingency  belong  to  some  other 
person.  Re  Davison,  6  Paige,  136 ;  Re  Ryder, 
11  Paige.  185,  42  Am.  Dec.  109;  Deen  v.  Coz- 
sens,  7  Robt.  178. 

Where  there  is  a  legacy  by  a  parent  to  his 
child,  or  a  grandparent  to  his  grandchild,  or  by 
one  standing  in  looo  parentis,  equity  may  de- 
cree an  allowance  of  interest,  if  necessary,  for 
the  support  of  the  Infant,  whether  the  legacy  be 
vested  or  contingent  on  the  attainment  by  the 
infant  of  a  certain  age.  Selbert's  Appeal,  19 
Pa.  49 :  Leiby's  Appeal.  49  Pa.  182. 

c  To  tohat  esftent, 

1.  Need  of  child. 

The  general  rule  is  well  sUted  In  Bla  v. 
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Brand,  63  N.  H.  14,  •■  follows:  *'What  al- 
lowance, if  any,  shall  be  made  to  a  father  out 
of  his  children's  property  for  their  mainte- 
nance. Is  a  broad  question  of  equity.  The  cir- 
cumstances of  each  case,  including  the  re- 
spective estates  of  father  and  child,  are  con- 
sidered, and  the  decision  is  a  Just  and  reason- 
able conclusion  of  fact  with  due  regard  for  the 
general  rule  of  parental  duty." 

Where  the  trustee  was  to  receive  the  Income, 
and  "to  apply  and  dispose  of  the  same  or  a  suf- 
ficient part  thereof  for  and  towards  the  main- 
tenance, education,  support,  and  bringing  up" 
of  the  children,  and  it  was  shown  that  the 
father  had  a  clear  Income  of  only  £1,000  a  year. 
Lord  Chancellor  Loughborough  ordered  a  ref- 
erence to  consider  what  would  be  a  proper  al- 
lowance for  the  maintenance  of  the  children. 
Hoste  V.  Pratt   (1798)  8  Yes.  Jr.  730. 

"Where  there  is  a  numerous  family  of  chil- 
dren who  are  infants,  upon  an  application  for 
maintenance  for  the  eldest  son,  the  court  will 
make  a  liberal  allowance  to  him  that  he  may  be 
the  better  able  to  maintain  bis  brothers  and 
sisters,  considering  him  In  the  light  of  the 
father  of  the  family."  Petre  v.  Petre.  3  Atk. 
511 ;  Lanoy  v.  Athol,  2  Atk.  447. 

In  Bradshaw  v.  Bradshaw,  1  Jac.  &  W.  647, 
a  liberal  allowance  was  made  to  an  infant  in 
order  that  he  might  provide  for'  the  mainte- 
nance of  an  illegitimate  brother  otherwise  un- 
provided for. 

Where  six  children  had  an  income  of  £8.600 
a  year,  an  allowance  of  £1,400  a  year  for  their 
support  was  made  to  the  father,  notwithstand- 
ing he  had  himself  an  income  of  £6.000  a  year. 
It  appeared  that  the  father  had  to  maintain 
two  houses  to  the  absorption  of  his  own  income. 
Sir  William  Grant  says:  "It  would  be  a 
harsh  thing  for  the  court  to  oblige  the  peti- 
tioner to  put  down  his  establishment  In  aoj 
part  to  educate  his  children  when  they  hare 
large  incomes  of  their  own."  Jervolse  v.  Silk, 
Coop.  Ch.  52. 

Where  the  trust  was  to  pay  the  Income  to 
the  father  "to  be  applied  by  him  for  the  main- 
tenance and  education"  of  the  Infant  children, 
and  the  misconduct  of  the  father  and  moiher 
had  led  the  court  to  commit  the  guardianship 
of  the  children  to  others,  and  the  parents  were 
indigent,  the  allowance  for  the  maintenance  of 
the  children  was  Increased  to  provide  for  the 
support  of  their  parents.  The  court  said: 
"To  do  so  Is  evidently  for  the  benefit  of  the  In- 
fants themselves."  Allen  v.  Coster,  1  BeaT. 
202.  9  L.  J.  Ch.  N.  8.  131. 

Where  it  appeared  that  the  children  had  a 
Joint  income  of  between  $3,500  and  $4,000  a 
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will  also  dispense  with  any  reference  as  to 
the  father's  ability  where  the  circumstances 
are  strong;  as  where  the  fortune  of  the 
child  is  very  large,  and  the  father  has  other 
children,  or  will  be  much  inconvenienced  by 
the  burden  of  supporting  the  child  ade- 
quately to  a  fortune  in  which  he  (the 
father)   cannot  participate." 

In  Mundy  v.  HotDe,  4  Bro.  Ch.  226,  the 
Lord  Chancellor  said:  "It  is  perfectly 
clear  from  the  cases  that,  where  the  fund  is 
given  as  a  bounty,  notwithstanding  a  pro- 
vision for  maintenance,  the  father,  if  of 
ability,  must  maintain  the  child;  but  in 
this  case  it  is  part  of  the  execution  of  the 
trust  contained  in  the  contract." 

In  Davey  v.  Ward  (1877-78)  L.  R.  7  Ch. 
Dly.  754,  a  testator  gave  a  legacy  of  £3,000 
to  three  children,  or  the  survivors  or  sur- 
vivor, who  should  attain  twenty-one;   but, 


if  all  three  died  under  twen^-one  there  was 
a  gift  over.  The  will  contained  a  direction 
to  the  trustees  to  appl^  the  whole  or  such 
parts  as  they  should  think  fit  of  the  income 
of  the  legacy  for  the  maintenance  and  edu- 
cation of  the  legatees  while  under  twenty- 
one.  The  court  held  that  it  had  power  to 
control  the  discretion  of  the  trustees  in  the 
allowance  to  be  made  for  children;  and  the 
court,  in  opposition  to  the  trustees,  di- 
rected that  the  whole  income  should  be  paid 
to  the  father  of  the  children  for  their  main- 
tenance, together  with  an  equal  amount  for 
past  maintenance. 

In  Ranaome  v.  BurgeM  (1866-67)  L.  R. 
3  Eq.  773,  Vice  Chancellor  Kindersley 
states  the  result  of  the  cases  to  be  "that, 
where  the  trust  property  is  derived  from  the 
bounty  of  a  stranger,  the  father,  if  of  suffi- 
cient ability,  is  not  entitled  to  have  the  in- 


7ear»  and  the  father  was  unable  himself  to  keep 
up  an  establishment  such  as  would  correspond 
to  their  prospects  In  life,  he  was  allowed  $2,- 
500  a  year,  the  conrt  Bt&ting  that  the  rule  was 
to  seek  that  which  was  best  calculated  to  pro- 
mote the  permanent  Interest,  welfare,  and  hap- 
piness of  the  children,  rather  than  an  accumu- 
lation of  income.     Re  Burke,  4  Sandf.  Ch.  617. 

In  McKnIght  v.  Walsh,  28  N.  J.  Eq.  136,  the 
rule  laid  down  hi  Re  Burke,  4  Bandf.  Ch.  617, 
and  In  the  English  cases  Just  cited,  is  disap- 
proved. The  court  says:  "The  dioia  and  au- 
thorities in  the  English  cases  are  founded  upon 
the  law  of  primogeniture,  and  the  established 
custom  among  the  nobility  and  gentry  by  which 
the  heir  at  law  upon  whom  the  family  seat  de- 
volves, as  well  in  Infancy  as  when  of  age,  is,  by 
their  customs,  bound  to  keep  up  the  family 
mansion  as  a  home  for  his  sisters  and  younger 
brothers,  and  Is  allowed  out  of  his  estate  suffl- 
dent  for  that  purpose."  The  testator  had  di- 
rected his  executor  to  invest  $25,000,  and  after 
the  death  of  testator's  daughter  to  expend  the 
legal  Interest  toward  the  proper  maintenance  of 
her  child  or  children  during  their  minority. 
The  executor  paid  the  entire  Income  to  the 
father  of  the  daughter's  child.  It  was  held 
that  the  executor  was  entitled  to  credit  only 
for  such  part  of  the  paymoits  to  the  father 
as  were  reasonable  for  the  support  of  the  child, 
and  that  no  further  credit  could  be  given  on 
the  theory  that  larger  payments  were  proper  to 
enable  the  father  to  live  in  a  style  suitable  to 
the  condition  and  prospects  of  the  Infant. 

To  obtain  an  allowance  a  father  need  not  be 
actually  bankrupt.  The  welfare  of  the  child, 
the  means  of  the  father,  the  demands  of  others 
upon  him,  and  the  future  expectancy  of  the 
child  will  all  be  considered.  Bedford  v.  Bed- 
ford, 136  III.  854,  26  N.  E.  662. 

2.  Poet  and  future  maintenanoe. 

The  old  English  rule  was  that  If  a  father 
had  by  any  means  maintained  his  children  the 
court  would  not  grant  him  an  allowance  by 
way  of  reimbursement  for  what  he  had  spent 
In  the  past.  This  was  the  doctrine  of  Hill  v. 
Chapman,  2  Bro.  Gh.  231,  and  Andrews  v.  Part- 
ington, 3  Bro.  Ch.  60,  2  Cox,  Ch.  Cas.  223. 

In  Hoste  v.  Pratt,  3  Ves.  Jr.  730,  It  was 
stated  by  Sir  John  Mltford  as  amious  ourim 
that  Lord  Thurlow  afterward  changed  his  opin- 
ion on  this  point  as  expressed  In  Andrews  v. 
Partington. 

And  In  SIsson  T.  Bhaw,  0  Ves.  Jr.  286,  the 
Master  of  the  Bolls  said,  referring  to  Andrews 
V.  Partington :  "That  case  has  been  very  much 
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shaken.  I  have  found  two  decrees  of  Lord  Al- 
vanley  allowing  maintenance  for  the  time 
past" 

In  Beeves  v.  Brymer,  6  Ves.  Jr.  425,  and 
Sherwood  v.  Smith,  6  Ves.  Jr.  464,  Lord  Bldon 
made  orders  for  an  allowance  to  the  father  for 
past  maintenance,  expressing  his  approbation 
of  the  change  In  the  rule  which  permitted  such 
allowance. 

The  later  rule,  however,  was  disapproved  by 
the  M.<i8ter  of  the  Rolls  In  Em  parte  Bond,  2 
Myl.  &  K.  440,  4  L.  J.  Ch.  N.  8.  84,  where  the 
court  said:  "To  allow  for  past  maintenance, 
and  to  treat  as  a  debt  the  expenditure  which 
the  law  Imposed  upon  the  father  as  a  duty, 
would  be  to  go  against  the  settled  rule  of  the 
court," 

Where  the  question  was  what  allowance 
should  be  made  to  a  mother  for  past  mainte- 
nance, an  inquiry  was  directed  to  ascertain  as 
nearly  as  possible  what  had  been  the  actual 
cost  to  her  for  maintenance,  and  an  allowance 
for  the  past  based  on  the  amount  of  the  child's 
fortune  was  refused,  although  It  was  held  that, 
as  to  the  future,  such  an  allowance  would  be 
proper.  Bruin  v.  Knott,  0  Jur.  079,  1  Phlll. 
Ch.  572,  14  L.  J.  Ch.  N.  B.  440. 

The  fact  that  the  father  had  lived  out  of 
the  country,  and  could  not  make  earlier  appli- 
cation for  an  order  for  maintenance,  was  held 
to  be  a  special  circumstance  permitting  an  al- 
lowance for  past  maintenance,  It  appearing 
that  the  father  had  Incurred  a  large  debt  for 
that  purpose.  Carmichael  v.  Hughes,  6  Eng. 
L.  &  Eq.  71. 

Where  the  father  was  unable  to  support  his 
child,  and  had  as  her  guardian  received  the 
rents  of  her  property,  and  had  maintained  her 
and  spent  a  considerable  sum  for  her  benefit, 
it  was  held  that  he  was  entitled  to  retain  the 
rents  by  way  of  allowance  for  his  expenditures 
for  maintenance,  etc  Wright  v.  Vanderplank, 
8  DeG.  M.  &  G.  133. 

A  mother  maintained  her  Infant  son  without 
making  manifest  any  Intention  to  seek  repay- 
ment. Six  years  after  attaining  his  majority 
the  son  died.  The  mother's  claim  as  a  creditor 
of  the  son's  estate  was  rejected.  The  court 
said:  **When  a  mother  maintains  an  Infant 
child,  although  not  under  any  legal  liability  to 
do  so,  she  may  be  considered  to  do  It  under  one 
of  three  views:  First,  with  the  Intention  of 
afterwards  claiming  the  amount  as  a  debt  due 
to  her ;  secondly,  as  an  act  of  maternal  duty,  or 
of  kindness,  or  as  bounty, — ^that  Is,  as  a  gift : 
or  thirdly,  she  may  do  It  on  an  intermediate 
footing,  that  Is  to  say.  In  the  expectation  or 
the  hope  of  being  recouped  by  means  of  am 
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come  applied  to  the  maintenance  of  his 
children;  but  that,  if  the  trust  property  is 
the  subject  of  a  marriage  settlement,  and 
therefore  the  creation  of  the  trust  is  a  mat- 
ter of  contract,  then,  if  the  language  of  the 
settlement  is  so  framed  as  to  express  a 
trust  to  apply  the  income  or  any  part  of  the 
income  in  maintaining  the  children,  al- 
though the  quantum  of  income  to  be  so  ap- 
plied is  left  to  the  discretion  of  the  trustees, 
the  father  is  entitled  to  have  whatever  is 
proper  and  necessary  for  the  maintenance 
of  his  children  applied  for  that  purpose, 
without  reference  to  his  ability  to  main- 
tain them;  but,  if  the  language  of  the  set- 
tlement expresses  merely  a  power  so  to  ap- 
ply the  income,  or  any  part  thereof,  to  the 
maintenance  of  the  children,  then  the  father 
is  not  so  entitled." 

In  Hadow  v.  Hadoto,  9  Sim.  438,  the  tes- 


tator gave  one  third  of  his  residuary  es- 
tate to  his  wife,  and  the  other  two  thiraa  to 
trustees  in  trust  for  his  children  at  twenty- 
one,  and  directed  that,  until  the  shares  of 
his  children  should  be  payable  to  them,  the 
income  thereof  should  be  paid  to  his  wife, 
to  be  by  her  applied,  or,  in  case  of  her  death, 
tx>  be  applied  by  the  trustees  for  the  main- 
tenance of  the  children.  It  was  held  "that 
the  wife  was  entitled  to  the  income  of  the 
children's  share  during  their  minorities, 
she  maintaining  them  in  a  proper  manner." 
In  Brovme  v.  Paull,  1  Sim.  N.  S.  92,  the 
testator  gave  all  his  property  to  trustees  in 
trust  to  pay  an  annuity  to  hia  wife,  and, 
subject  to  that  payment,  to  convey,  assign, 
or  transfer  all  his  property  unto  and  equally 
between  his  children  when  and  as  they  sev- 
erally attained  twenty-one,  and  in  the  mean- 
time to  pay  to  his  wife,  or  otherwise  apply. 


order  for  maintenance  out  of  some  fund  under 
the  jurisdiction  of  the  court,  and  which  it 
would  allow  to  be  so  applied,  although  such 
expenditure  had  not  been  previously  sanctioned 
by  the  court.  But  if  a  mother,  or  any  other 
person,  confers  a  erift.  Intending  It  as  a  gift  at 
the  time,  she  cannot  afterwards,  under  a 
changed  state  of  circumstances^  assert  that  it 
was  a  loan."  Re  Cottreil,  L.  R.  12  Eq.  666. 
41  L.  J.  Ch.  N.  S.  70.  25  L.  T.  N.  S.  405.  19 
Week.  Rep.  1076. 

Where  a  father  was  of  Insufficient  ability 
an  allowance  was  made  to  him  for  past  main- 
tenance to  the  extent  of  the  payment  of  a  debt 
incurred  by  him  for  the  benefit  of  the  child. 
Re  Hodges,  L.  R.  7  Ch.  Div.  754,  47  L.  J.  Ch. 
N.  S.  335,  26  Weelc.  Rep.  390. 

The  guardian  of  a  ward  may.  without  leave 
of  the  court,  pay  to  the  ward's  widowed  mother 
a  reasonable  amount  to  reimburse  her  for  the 
ward's  support,  theretofore  furnished  by  her. 
subject  upon  his  accounting  to  proof  that  the 
allowance  was  reasonable.  Melanefy  v.  O'Dris- 
coll.  164  Mass.  422,  41  N.  E.  654. 

In  Wilkes  v.  Rogers,  6  Johns.  566,  there  was 
an  allowance  to  the  mother  for  past  mainte- 
nance. 

Where  an  allowance  for  past  support  Is  asked 
for,  the  court  will  make  only  such  as  would 
have  been  granted  If  asked  for  in  advance.  A 
subsequent  Increase  in  the  ward's  fortune  will 
not  justify  an  allowance  for  the  past  greater 
than  notual  expenditure.  Ailing  v.  Ailing,  52 
N.  J.  Eq.  92,  27  Atl.  655. 

Where  application  Is  made  for  past  mainte- 
nance the' court  will  consider  whether  it  would 
have  been  allowed  if  application  had  been  made 
in  advance.  Norrls  v.  Fisher,  2  Ashm.  (Pa.) 
411. 

On  his  accounting  a  father  was  allowed  pay- 
ments from  his  child's  estate  for  her  mainte- 
nance and  education  on  his  evidence  that  he 
would  not  have  been  able  of  his  own  means  to 
give  bis  daughter  the  advantages  that  she  thus 
received.  Holtzman  v.  Castleman.  2  MacArth. 
555. 

A  guardian  on  the  settlement  of  his  accounts 
was  allowed  for  payments  to  a  ward's  father 
for  board,  on  proof  of  the  father's  indigent  cir- 
cumstances, and  of  a  demand  made  by  him. 
Beasley  v.  Watson,  41  Ala.  234. 

In  Balnes  v.  Barnes,  64  Ala,  375,  the  court 
said  that  it  was  unwilling  to  extend  the  prin- 
ciple laid  down  In  Beasley  v.  Watson. 

Allowance  will  be  made  for  past,  as  well  as 
future,    maintenance.     State    use   of    Smith    v. 
Martin,  18  Mo.  App.  468 ;  Otte  v.  Becton,  55 
Mo.  09. 
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Where  the  guardian  of  infanta  loaned  mon^r 
to  their  mother,  which  she  promised  to  repay 
ont  of  her  charges  for  the  support  of  the  in- 
fants, and  she  afterward  refused  to  make  sach 
charges,  the  guardian  may  not  have  an  allow- 
ance therefor  on  the  settlement  of  his  accounts. 
Wyckoff  V.  Hulse,  82  N.  J.  Eq.  697. 

Where  a  father,  who  was  guardian  of  hia 
children,  made  no  charge  during  his  life  for 
their  ipalntenance.  it  furnishes  the  strongest 
proof  that  he  was  able  to  support  them,  and 
no  charge  therefor  In  favor  of  his  estate  will 
be  allowed  after  his  death.  Evans  v.  Pearce. 
15  Gratt.  513.  78  Am.  Dec  635. 

Where  there  Is  no  evidence  that  a  mother 
intended  to  make  a  charge  for  the  support  of 
her  daughter  and  ward,  her  administrator  will 
not  be  allowed  to  set  up  a  claim  for  it.  Goion 
V.  Guion,  16  Mo.  48.  57  Am.  Dec.  223. 

An  allowance  will  be  made  to  a  mother  for 
all  reasonable  payments  for  the  paj»t  mainte- 
nance and  education  of  her  children  from  the 
time  of  the  death  of  the  father,  even  if  th« 
mother  has  a  separate  estate.  Re  Belsel.  110 
Cal.  267,  40  Pac,  961,  42  Pac.  819. 

Where  a  guardian  paid  Income  to  the  mother, 
and  she  spent  the  money  for  herself,  but  sup- 
ported the  child  out  of  her  own  funds.  In  an 
accounting  of  the  Infant's  guardian  he  Is  not 
entitled  to  credit  for  support  of  the  ward  fur- 
nished by  the  mother,  she  having  furnished  It 
gratuitously  and  never  having  made  any  claim 
therefor.  Taylor  v.  Hill.  86  Wis.  99,  56  N.  W. 
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But  in  Pierce  v.  Pierce.  64  Wis.  73.  54  Am. 
Rep.  581,  24  N.  W.  498,  where  a  mother  had 
supported  her  Infant  child,  who,  a  short  time 
before  Its  death,  had  received  real  estate,  the 
mother  was  permitted  to  enforce  against  the 
real  estate  her  claim  for  support  of  the  child. 
The  court  says:  "The  fact  that  the  mother 
for  a  considerable  part  of  the  time  sapported 
the  child  when  it  had  no  estate,  and  she  could 
not  have  had  any  expectation  of  an  allowance 
therefor,  can  make  no  difference  In  equity,  as 
her  right  to  any  allowance  in  such  a  case  does 
not  depend  upon  contract,  either  expressed  or 
implied,  or  an  Implied  assumpsit." 

3.  Income  and  principal. 

Where  the  welfare  of  the  child  requires  It. 
and  especially  where  the  legacy  is  a  -small  one, 
the  court  will  permit  an  encroachment  ui>on 
the  principal. 

Where  the  legacy  to  a  child  was  only  £100 
the  Lord  Keeper  allowed  an  encroachment  upon 
the  principal  for  expenses  of  education.  Ear- 
low  V.  Grant  (1684)  1  Vern.  255. 
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the  rents  and  proceeds  of  their  respective 
shares  for  or  towards  their  respective 
maintenance,  education,  and  advancement. 
It  was  held  that  "where,  during  the  minor- 
ity of  a  child,  the  interest  of  such  child's 
legacy  is  directed  to  be  paid  to  the  parent, 
to  be  applied  for  or  towards  its  mainte- 
nance, there  the  direction  as  to  the  applica- 
tion is  a  mere  charge  for  the  benefit  of  the 
child  on  what  is  substantially  a  gift  to  the 
parent  subject  to  such  charge." 

These  cases  are  not  cited  because  of  their 
similarity  to  the  case  under  consideration, 
but  as  showing  that  the  rule  which  requires 
a  father  to  support  his  child  is  one  which 
has  been  in  later  years  greatly  relaxed,  and 
which  depends  in  its  application  upon  the 
circumstances  of  the  particular  case.  As 
was  said  by  Judge  Robertson  in  Evans  v. 
Pearce,   16   Gratt.  615,   78  Am.   Dec.   635: 


"The  court,  however,  will  look  with  liber- 
ality to  the  circumstances  of  each  particu- 
lar case,  and  to  the  respective  estates  of 
father  and  children,  and  will  authorize  the 
income  arising  from  the  estates  of  infants 
to  be  applied  to  their  support  whenever,  un- 
der all  the  circumstances,  it  appears  to  be 
proper." 

In  Griffith  v.  Bird,  22  Gratt.  73,  the  court 
held  that  where  a  father,  who  was  the  guar- 
dian of  two  of  his  children,  maintained  and 
educated  them  at  his  own  expense,  and 
made  no  charge  against  them,  and  died  in 
February,  1861,  up  to  which  time  his  estate 
was  ample  to  pay  his  debts,  but  became  in- 
sufficient to  do  so  by  losses  incurred  there- 
after, that  between  the  father  and  his  cred- 
itors his  child  would  not  be  charged  in  the 
guardianship  account  with  the  cost  of  their 
maintenance  and  education. 


The  same  was  done,  without  a  reference.  In 
the  case  of  a  legacy  of  £298.  E9  parte  Green, 
1  Jac.  A  W.  253. 

The  earlier  English  cases  were  mach  more 
strict  in  requiring  authority  from  the  court  in 
advance  to  break  in  upon  the  principal.  In 
Wallcer  v.  Wetherell,  6  Ves.  Jr.  473,  the  Mas- 
ter of  the  Rolls  said :  "My  impression  is  that 
the  rule  has  been  never  to  permit  trustees  of 
their  own  authority  to  break  in  upon  the  capi- 
tal. I  am  not  aware  that  the  court  lias  e\er 
sanctioned  that  conduct  in  a  trustee.  It  very 
rarely  has  occurred  that  the  court  itself  has 
brolce  in  upon  the  capital  for  the  mere  purpose 
of  maintenance,  though  frequently  for  the  pur- 
pose of  putting  the  child  out  in  life ;  but  as  to 
mere  maintenance  I  doubt  it,  even  upon  a  pe- 
tition presented.  It  is  a  great  misfortune  if 
the  capital  is  so  Small  as  not  to  leave  a  com- 
fortable maintenance  and  education,  but  what 
can  the  court  do?" 

The  principal  may  be  Impaired  where  neces- 
sity is  shown.  This  was  a  case  where  the 
mother  had  the  use  of  the  income,  the  principal 
to  go  to  her  children  on  her  death,  and  she  was 
unable  to  support  the  children.  Re  Bostwick,  4 
Johns.  Ch.  100. 

The  court  may  direct  application  of  the  prin- 
cipal of  a  legacy  on  need  shown.  Re  MuUer, 
29  Hun,  418. 

Where  a  legacy  is  given  to  a  child,  which 
vests  at  once,  but  Is  payable  at  a  future  time, 
and  the  father  is  unable  to  support  the  child, 
and  the  income  from  the  legacy  is  insufficient, 
the  court  may  authorize  application  of  the 
principal.  The  court  says :  "The  source  of 
the  power  Is  easy  to  trace.  It  is  found  in  the 
fact  that  the  infant  is  the  absolute  owner  of 
the  property,  no  other  person  having  either  a 
present  or  prospective  legal  interest  in  It ;  and 
that.  If  the  present  enjoyment  of  the  property 
is  withheld,  the  infant  must  sufTer,  possibly 
for  the  advantage  of  some  person  who  has  no 
interest  in  the  infant  and  was  never  thought  of 
by  the  testator  as  a  possible  recipient  of  his 
bounty."  Stephens  v.  Howard,  32  N.  J.  Eq. 
244. 

"A  guardian  will  not  be  permitted  to  expend 
upon  the  maintenance  and  education  of  his 
ward  more  than  the  Income  of  the  estate,  with- 
out the  sanction  of  the  court."  Vlllard  v.  Rob- 
ert, 2  Strobh.  Eq.  40,  49  Am.  Dec.  654. 

The  breaking  in  upon  the  capital  without  a 
previous  order  of  the  court  is  at  the  guardian's 
peril.     Osborne  v.   Vanllorn,   2  Fla.  360. 

A  guardlfln  may  maintain  a  bill  for  reim- 
bursement from  the  sale  of  his  ward's  lands, 
for  payments  made  by  him  for  maintenance  and 
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education,  where  the  father  was  poor,  and  the 
principal  and  income  of  the  personal  estate  in-  ' 
sufficient.     Bellamy  v.  Thornton,  103  Ala.  404, 
15  So.  831. 

In  Mississippi  the  statute  Is  peremptory  that 
a  guardian  shall  not  exceed  income  except  by 
order  of  the  court,  and  this  has  been  construed 
to  mean  a  precedent  order.  Boyd  v.  Hawkins, 
60  Miss.  277. 

In  Bybee  v.  Tharp,  4  B.  Mon.  313,  320,  the 
court  says:  "The  law  will  not  allow  the 
guardian,  but  at  his  own  peril,  to  expend  upon 
the  ward  more  than  the  income  of  his  or  her 
estate,  allowing  him,  however,  to  look  to  fu- 
ture years  for  remuneration  as  to  any  casual 
excess." 

Except  under  stress  of  special  necessity,  a' 
guardian  has  no  power  to  break  Into  the  prin- 
cipal without  the  authority  of  the  court. 
Beeler  v.  Dunn,  3  Head,  87,  75  Am.  Dec.  761 ; 
Hobbs  V.  Harlan,  10  Lea,  268,  43  Am.  Rep. 
309 ;  Hart  v.  Czapski,  11  Lea,  151. 

IV.  Righta  of  creditors. 

In  Re  Kerrison's  Trusts,  L.  R.  12  Eq.  422, 
the  facts  in  which  are  referred  to  under  III.  b, 
1,  Buvra,  a  case  of  post-nuptial  settlement 
where  the  father  himself  maintained  the  chil- 
dren for  nine  years  and  subsequently  became 
bankrupt,  it  was  held  that  his  assignee  in  bank- 
ruptcy was  not  entitled  to  receive  any  portion 
of  the  accumulations  of  the  income  that  might 
have  been  applied.  The  Vice  Chancellor  says : 
"Here  a  man  of  large  means  desires  to  set 
apart  a  fund  which  may  be  applied  for  tbo 
benefit  of  his  family.  He  therefore  places  it 
in  the  hands  of  trustees,  and  directs  them  to 
apply  such  part  as  they  shall  think  fit  for  the 
maintenance  of  his  children.  Then  from  the 
time  of  making  the  settlement  for  a  period  of 
nine  years  there  Is  no  application  by  him  for 
any  portion  of  the  income.  He  might  have  re- 
quired it  to  be  paid,  but  he  preferred  to  let  it 
accumulate,  and  I  must  conclude  that  he  only 
intended  to  apply  for  a  contribution  towards 
the  maintenance  of  his  children  In  case  of  some 
unforeseen  necessity,  and  that  the  original  £15,- 
000.  and  all  such  accumulations  as  he  did  not 
require,  were  meant  to  be  treated  as  the  settle- 
ment fund.  He  Intended  to  have  the  fund 
ready  to  be  applied  if  he  required  it,  but  if  not, 
that  it  should  accumulate  for  the  benefit  of  his 
wife  and  children.  It  is  clear  that  he  did  not 
Intend  to  benefit  himself,  or  he  would  have 
given  himself  a  life  Interest." 

In  Beardsley  v.  Hotchklss,  96  N.  Y.  201,  a 
mother   had   devised  and   bequeathed  property 
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The  financial  condition  of  James  Han- 
cock at  his  father's  death  does  not  appear. 
The  trust  property  vested  in  him  as  trustee 
under  the  fifth  clause  of  his  father's  will 
for  the  support  of  his  wife  and  children 
passed  at  once  under  his  control.  He  col- 
lected the  rents,  commingled  them  with  his 
own  funds,  rendered  no  account,  and  in  Jan- 
uary, 1895,  claims  that  he  was  indebted  to 
that  fund  in  the  sum  of  $5,765.85,  which, 
if  true,  proves  that  he  had  during  that 
period  appropriated  that  much  of  the  rents 
derived  from  the  trust  property  to  his  own 
use,  in  violation  of  the  terms  of  the  trust 
which  had  been  reposed  in  him.  Is  that 
true?  Had  there  been  during  that  period 
any  diversion  by  the  trustee  of  the  trust 
fund  confided  to  his  care?  The  house 
valued  at  $14,000  was  devised  to  him  by  his 
father  as  trustee  for  his  wife  and  children, 
to  be  held,  not  subject  to  his  own  debts  or 
liabilities,  but  in  trust  for  the  support  and 
maintenance  of  his  present  or  any  future 
wife  that  he  may  take,  and  his  children,  the 
said  trust  to  continue  during  the  life  of 
James  Hancock;   and  if,  at  his  death,  he 


shall  leave  a  wife  surviving  Wm,  until  her 
death.  Upon  the  death  of  James  Hancock 
and  wife,  the  trust  ceased,  and  the  property 
vested  in  fee-simple  absolute  in  all  of  his 
children  in  equal  shares.  His  claim  now  is 
that  in  1805  he  was  indebted  to  the  trust 
fund,  because  it  was  his  duty  to  support 
his  children;  that  he  was  of  ability  to  do 
so;  and  that  he  was  guilty  of  a  breach  of 
trust  in  appropriating  the  trust  property  in 
part  discharge  of  the  duty  which  the  law 
had  imposed  upon  him.  If  the  will  of  A. 
G.  Hancock  had  merely  conferred  a  power 
upon  the  son,  as  trustee,  so  to  apply  the 
rents  and  profits  of  the  trust  property,  it 
would  be  a  most  dangerous  precedent,  in 
our  opinion,  to  allow  him,  after  he  had  ex- 
ercised that  power,  and  appropriated  the 
rents  of  the  trust  property  to  the  mainte- 
nance and  support  of  his  wife  and  chil- 
dren, to  recall  the  exercise  of  the  discretion 
with  which  he  had  been  invested^  and  per- 
mit him  to  reconstruct  the  past  as  between 
himself  and  the  trust  fund  and  his  benefi- 
ciaries, and  after  a  lapse  of  eight  years  to 
constitute    himself    a    debtor    to    the    fund 


to  her  children  and  to  the  survivors,  If  any 
should  die  before  arriving  at  the  age  of  twenty- 
one  years.  The  will  contained  the  clause : 
"And  1  hereby  commit  the  guardianship  of  all 
my  children  until  they  shall  respectively  at- 
tain the  age  of  twenty-one  years  unto  the  said 
Lemon  B.  Hotchklss,  my  said  husband,  and  give 
blm  the  power  to  use,  occupy,  and  control  as 
such  guardian,  for  the  use  and  beneflt  of  my 
said  children,  all  my  real  and  personal  estate 
devised  and  bequeathed  to  my  children  as  afore- 
said." After  her  death  the  husband,  as  execu- 
tor, took  possession  of  the  property,  occupied 
portions  of  the  real  estate  himself  at  times, 
rented  portions  of  It  to  other  persons,  used  the 
personal  property  and  the  avails  of  the  real  es- 
tate in  his  own  business,  and  in  all  respects 
managed  and  controlled  the  property  at  his 
discretion.  He  afterward  made  a  general  as- 
signment for  the  beneflt  of  creditors  In  which 
he  preferred  his  three  children  for  the  amounts 
justly  due  them  on  account  of  moneys  and  prop- 
erty of  his  wife,  their  mother,  which  he  had  re- 
ceived, as  such  amounts  should  be  found  upon 
a  settlement.  Other  creditors  postponed  to  the 
children  claimed  that  the  court  should  have 
made  to  Mr.  Hotchklss  In  diminution  of  his  li- 
ability to  his  children  a  reasonable  allowance 
for  their  maintenance,  education,  and  support 
during  their  minority.  The  court  says:  "He 
was  of  sufficient  ability  to  support  his  chil- 
dren, and  did  support  them  from  his  own 
means,  making  no  charge  against  them,  and 
he  now  makes  no  charge ;  but  his  creditors  seek 
to  make  It  for  him.  A  father  Is  under  a  nat- 
ural obligation  to  support  his  minor  children, 
and.  generally,  If  of  sufficient  ability,  he  is 
obliged  to,  without  reference  to  their  pecuniary 
circumstances.  There  is  no  doubt  of  the  power 
of  an  equity  court  to  make  to  a  father  a  rea- 
sonable allowance  for  the  past  and  future  sup- 
port of  his  minor  children,  out  of  their  prop- 
erty, in  his  hands,  or  in  the  hands  of  their 
trustees.  But  such  allowance  is  not  made  as 
matter  of  course.  It  depends  upon  the  circum- 
stances of  each  case,  and  the  Interests  of  the 
children  alone  are  considered.  When  the 
father  is  of  sufficient  ability  to  support  his 
minor  children,  the  circumstances  would  have 
to  be  very  peculiar  which  would  authorize  or 
require  the  court  to  make  the  allowance.  .  •  . 
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If  the  children  were  still  minors,  and  the 
father  was  of  insufficient  means,  and  had  be- 
come In  debt  or  insolvent,  by  his  efforts  to  sup- 
port and  educate  his  children,  then  there  would 
have  been  a  case,  upon  his  petition,  for  a  rea- 
sonable allowance  to  him  out  of  their  property, 
for  both  past  and  future  support,  that  he  might 
continue  to  furnish  them  a  suitable  home.  But 
in  such  a  case  no  court  would  make  the  allow- 
ance in  order  that  the  husband's  creditors 
might  sweep  it  away  in  such  manner  that  the 
infants  would  in  no  way  be  benefited  thereby. 
Here  the  Infants  have  become  of  age,  and  the 
allowance  would  neither  t>enefit  them,  nor  their 
father.  In  such  a  case,  we  cannot  say  that 
the  court  below  erred  In  refusing  the  allow- 
ance." 

Where  a  father,  as  guardian  in  socage,  had 
assumed  to  surrender  a  life  insurance  policy 
owned  by  his  Infant  children,  and  the  court 
held  that  he  had  no  authority  ao  to  do,  in  an 
action  by  the  beneficiaries  to  have  the  policy 
restored,  the  insurance  company  claimed  the 
right  to  deduct  therefrom  the  money  paid  to 
the  father,  or  so  much  as  the  father  liad  used 
for  the  benefit  of  the  children.  This  relief  was 
denied.  The  court  says :  '*There  was  no  proof 
that  Foley  was  not  perfectly  able  to  respond  to 
the  defendant  for  the  amount  of  money  received 
by  him  from  it  upon  the  surrender  of  the  pol- 
icy. He  was  bound  to  support  his  own  chil- 
dren out  of  his  own  means,  and  It  does  not 
appear  that  he  was  not  abundantly  able  to  do 
so;  and  if  he  took  this  money  and  used  It  for 
the  support  of  his  children.  Instead  of  using 
his  own  means  for  that  purpose,  the  children 
did  not  become  responsible  for  the  money  so 
used."  Foley  v.  Mutual  L.  Ins.  Co.  138  N.  Y. 
333,  344,  20  L.  R.  A.  620,  34  N.  B.  211. 

In  Griffith  v.  Bird,  22  Gratt.  73,  it  appeared 
that  a  father,  who  was  guardian  of  his  chil- 
dren and  able  to  support  them,  had  supported 
them  and  made  no  charge  against  them  during 
his  lifetime.  After  his  death  a  general  cred- 
itor of  the  father  sought,  through  a  court  of 
equity,  to  charge  the  property  of  the  children 
with  their  support.  The  relief  was  denied  by 
the  court. 

Where  a  father,  guardian  of  his  children, 
has  given  a  deed  of  trust  for  the  beneflt  of  ered- 
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which  haA  been  confided  to  his  control.  If, 
we  repeat,  the  will  had  clothed  him  with 
the  exercise  of  a  mere  power,  and  that 
power  had  been  exercised  in  accordance 
with  its  terms,  the  court  would  be  slow  to 
reopen  the  transaction  and  restate  the 
account,  for  to  do  so  would  be  to  multiply 
opportunities  for  fraud  and  imposition 
upon  innocent  creditors.  But  in  the  case 
before  us  the  trustee  was  not  clothed  with 
a  mere  discretionary  power.  He  received 
the  property  impressed  with  a  trust  for  the 
support  of  his  wife  and  children.  Its  in- 
come seems  to  have  been  applied  during  all 
these  years  in  strict  conformity  with  his 
duty  as  prescribed  by  his  father's  will,  and 
where  is  the  wrong  and  injustice  of  which 
his  beneficiaries  can  now  be  heard  to  com- 
plain? 

This  house  and  lot  which  is  the  subject 
of  the  trust  was,  at  the  date  of  the  testa- 
tor's death,  rented  for  the  sum  of  $900  a 
year.  By  reason  of  the  improvements  which 
nave  been  placed  upon  it  under  the  circum- 
stances which  have  been  detailed,  a  contract 
for  its  rental  was  entered  into  before  its 


erection  at  the  sum  of  $1,750  per  year.  Its 
yearly  value  had  been  increased  more  than 
90  per  cent. 

The  conduct  of  the  trustee  in  this  case 
was  well  calculated  to  beguile  and  mislead 
those  who  dealt  with  him.  Had  he  settled 
his  accounts,  and  charged  himself  with  the 
accumulation  of  rents  from  the  trust  prop- 
erty, all  who  extended  credit  to  him  would 
have  done  so  with  their  eyes  open ;  but  there 
was  nothing  to  disclose  the  true  condition 
of  his  affairs^  and  much  to  lull  them  into 
a  false  security.  He  not  only  stated  no  ac- 
count, but,  for  all  that  appears,  he  kept 
none.  He  commingled  what  he  received 
from  the  trust  with  his  own  money,  and 
drew  upon  it  as  a  common  fund. 

A  trustee  cannot,  of  course,  by  such  con- 
duct, prejudice  the  trust;  but  the  question 
here  is  whether  he  shall  defeat  his  credit- 
ors, not  for  the  protection  of  the  trust  from 
loss,  but  its  augmentation  by  the  process 
of  capitalizing  the  rents  derived  from  it. 
Equity  enjoins  upon  us  the  duty  of  being 
just  before  we  are  generous.  As  we  have 
seen,  if  the  trustees  have  a  discretion  as  to 


Itors,  the  trustee  may  not,  in  a  settlement  of 
the  guardian's  accounts,  charge  the  children 
with  the  amount  expended  for  their  education, 
the  father  having  been  of  sufflclent  ability  to 
provide  for  such  education.  Walicer  v.  Crow- 
der,  37  N.  C.  (2  Ired.  Eq.)  478. 

Where  land  was  conveyed  to  a  father  as  trus- 
tee for  his  children  "for  the  sole  support,  i:se, 
benefit,  and  behoof*  of  the  children,  with  povver 
to  the  trustee''  to  use  the  tents,  Issues,  and  prof- 
its in  educating  and  supporting  said  children," 
it  was  held  that  this  was  not  a  gift  of  the 
rents,  etc.,  to  the  father  in  consideration  of  such 
support,  but  merely  a  grant  of  power,  and  that 
neither  the  trustee  nor  his  creditors  or  grantees 
had  any  beneficial  interest  therein.  Neai  v. 
BleclLley,  51  S.  C.  506,  29  S.  E.  249. 

Where  a  parent  held  the  property  under  a 
will  of  a  grandparent  of  the  children,  it  hav- 
ing been  given  to  the  parent  to  be  used  for 
the  support  of  the  children,  the  creditors  of  the 
parent  cannot  obtain  a  lien  thereon.  Splcer 
V.  Splcer,  21  Ga.  200. 

Where  a  widowed  mother  maintains  her 
children  without  making  a  charge  against  them 
her  creditors  cannot  compel  the  amount  of  her 
expenditures  to  be  charged  against  their  es- 
tate to  the  exoneration  of  her  property.  Han- 
ford  V.  Prouty,  133  111.  339,  24  N.  E.  565. 

y.  Summary. 

The  father,  and  in  some  Jurisdictions  the 
mother,  is  under  obligation  to  support  the  child 
whether  the  child  has  a  separate  property  or 
not.  The  court,  however,  may  authorize  or 
sanction  the  use  of  the  child's  separate  estate 
for  the  support  or  education  of  the  child  where 
the  parent  Is  unable  from  his  own  means  to 
provide  for  such  support  or  education  in  con- 
formity with  the  child's  estate  and  position  in 
life,  or  where  it  appears  that  the  instrument 
creating  the  child's  estate  was  Intended,  ei- 
ther'to  provide  for  the  child's  support  without 
regard  to  the  parent's  ability,  or  to  vest  the 
property  In  the  parent  In  aid  of,  or  to  provide 
him  means  for,  the  support  of  the  child.  Ir- 
respective of  the  parent's  income  derived  from 
other  sources.  The  earlier  distinction  between 
contract  and  bounty  has  come  to  be  regarded  as 
of  less  Importance  as  a  guide  to  construction, 
and  It  Is  now  looked  upon  as  a  question  of 
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intention  to  be  determined  from  the  language 
of  the  instrument,  whether  marriage  settle- 
ment, gift,  or  will.  Where  trustees  have  been 
vested  with  discretion  as  to  the  application  of 
the  trust  fund  to  the  support  of  the  children, 
the  court  will,  where  the  welfare  of  the  chil- 
dren requires  it,  control  the  fund  In  opposition 
to  the  will  of  the  trustees,  but  where  the  father 
is  able  to  support  the  children,  the  court  will 
not,  on  the  father's  application,  interfere  with 
the  discretion  of  trustees.  In  Its  anxiety  for 
the  welfare  of  infants,  the  court  will,  if  pos- 
sible, spell  out  from  the  terms  of  the  instru- 
ment creating  the  trust  an  intention  that  the 
Infants  shall  profit  thereby,  and,  where  the 
father  Is  unable  to  support  them,  will  author- 
ize the  use  of  income  for  that  purpose  when 
there  is  no  express  direction  therefor,  and  even, 
in  some  cases,  where  there  is  a  direction  to  ac- 
cumulate Income.  Where  infant  legatees  com- 
prise a  class,  all  or  some  of  whom  must  abso- 
lutely taice  the  fund,  all  having  a  common  in- 
terest and  an  equal  chance  of  survivorship, 
the  Income  may  be  applied  to  the  support  of  the 
Infants  if  the  father  is  of  insufficient  ability ; 
but,  except  as  the  rule  hos  been  modified  by 
statute  in  certain  jurisdictions,  this  cannot  be 
done  where  there  is  a  gift  over,  or  the  children 
are  not  all  the  persons  among  whom  the  fund 
is  eventually  to  be  distributed.  The  extent  of 
the  allowance  by  the  court  from  the  Infant's 
funds  will  be  measured  by  the  welfare  of  the 
infant.  A  trustee  who  malces  an  allowance 
without  a  previous  order  of  the  court  will  do 
so  at  his  peril ;  but  the  courts  are  liberal  in 
giving  subsequent  sanction  to  that  which  would 
have  merited  previous  authority.  What  is  in- 
tended as  a  gratuity  cannot  afterward  be 
changed  into  a  debt.  Where  the  Infant  Is  the 
absolute  owner  of  the  fund,  the  court  may  au- 
thorize breaking  into  the  principal  for  support 
if  need  be.  Creditors  of  a  parent  must  siund 
in  his  shoes.  Where  a  parent  has  supported 
children  from  his  own  income  his  creditors  can- 
not require  repayment  for  their  benefit  from 
the  children's  estate;  nor  where  the  parent 
was  authorized  to  use  the  income  from  the  chil- 
dren's estate  for  their  support  and  has  so  used 
it,  will  he  be  permitted  to  reverse  the  situa- 
tion and  return  an  equivalent  to  the  trust 
fund  to  the  detriment  of  his  creditors. 

H.  W.  C 
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the  application  of  the  fund  to  the  support 
of  the  children,  the  court  will  not,  at  the 
father's  instance,  compel  them  to  exercise 
it,  he  being  of  ability.  Nor  will  the  court 
interfere  with  their  discretion  if  they  see 
fit  to  exercise  it.  2  Perry,  Tr.  §  612.  So, 
by  parity  of  reasoning,  where  the  trustee 
has  exercised  the  discretion  and  supported 
the  children,  the  father  will  not  be  per- 
mitted to  restore  to  the  trust  fund  what 
had  been  rightfully  appropriated  in  order 
that  he  may  augment  the  trust  fund  and 
evade  the  payment  of  his  honest  debts,  for 
that  would  be  to  make  the  rights  of  men 
depend,  not  upon  law,  but  the  whim,  the 
caprice,  the  pr^erence,  or  the  interest  of  the 
individual. 

If  the  will  is  to  be  construed  as  not 
clothing  the  trustee  with  a  mere  discretion, 
but  as  creating  an  express  trust  for  the  sup- 
port of  the  wife  and  children, — ^which  we 
think  is  the  true  construction, — then  the 
case  is  still  stronger  for  appellant,  for  then 
it  must  be  so  applied  irrespective  of  their 
father's  ability  to  support  and  educate 
them.  3  Pom.  Eq.  Jur.  supra.  Either 
riew  is  conclusive  of  the  case,  for,  if  such 
be  the  law  where  there  is  a  discretionary 
power  or  an  express  trust  in- cases  in  which 
the  father  is  not  the  trustee,  the  union  of 
the  two  relations  in  one  person  can  have  no 
influence  upon  the  result. 

The  case  of  N orris  v.  Jones ,  93  Va.  176, 
24  S.  E.  911,  seems  to  be  relied  upon  by  ap- 
pellees. An  insolvent  son  had  made  a  gift 
to  his  mother,  and  a  creditor,  whose  debt 
arose  prior  to  the  gift,  brought  a  suit  to 
hold  the  mother  liable  for  its  payment,  and 
subject  it  to  the  payment  of  his  debt;  but 
it  appearing  that  prior  to  the  institution 
of  the  suit  the  mother  lent  the  son  an 
amount  larger  than  the  gift,  that  there  was 
no  actual  fraud,  and  that  the  mother  had 
no  knowledge  of  the  insolvency  of  the  son, 
the  court  held  that  there  was  no  liability 
upon  her.  It  could  not  have  been  other- 
wise. There  was  no  actual  fraud.  There 
had  been  a  restoration  to  the  son's  estate 
by  the  mother  of  what  she  had  received. 
The  ability  of  the  son  to  meet  his  obliga- 
tions had  not  been  diminished,  and  the 
creditor  in  no  respect  prejudiced  by  the 
transaction. 

We  are  of  opinion  that  to  sanction  what 
was  done  in  this  case  would  be  to  permit  a 
trustee  to  change  his  course  of  conduct  in 
the  light  of  subsequent  events  and  of  his 
altered  financial  condition,  •  and  to  permit 
him  to  simulate  a  debt  to  the  estate  under 
his  control  in  order  that  it  might  be  aug- 
mented for  the  benefit  of  his  wife  and  chil- 
dren at  the  expense  of  existing  creditors. 

The  decree  of  the  Circuit  Court  must  he 
reversed, 

Harrison  and  Whittle,  JJ.,  absent 
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1.  Altlionarli  a,  checlc  Is  so  trresnUtr  In 
form  that  the  bajtlc  'vronld  be  Jvstt- 
iled  In  refnalnir  pannent  of  It,  yet  it 

may  be  the  subject  of  forgery  as  to  its  effect 
as  a  receipt,  after  it  has  passed  through  the 
hands  of  several  Indorsers,  and  haa  been  paid 
by  the  bank  and  returned  to  the  hands  of  the 
drawer. 

2.  To  add  to  a  eanceled  eheelc  the 
words,  **lii  fnll  of  account  to  date,"  with  In- 
tent to  alter  Its  eflTect  as  a  receipt,  consti- 
tutes forgery. 

8.  Tlie  averment  of  extrinsic  elrcnm- 
stances  to  fflve  efllclency  to  an  in- 
strnment  so  as  to  make  it  the  subject  of 
forgery  is  not  necessary  in  an  indictment  for 
that  offense,  where  It  Is  sufficient  to  enable 
the  court  to  perceive  Judicially  that  it  might 
be  made  the  vehicle  of  fraud  and  prejudice 
as  charged. 

4.  That  one  ^rho  forces  a  receipt  In 
fnll  on  a  parment  on  acconnt  has  in 
fact  paid  his  indebtedness  in  full,  will  not 
prevent  his  liability  to  Indictment  for  tlie 
forgery. 

5.  The  addition  to  a  check  of  the  words, 
"in  full  of  account  to  date,"  may  constitute 
a  forgery  if  made  at  any  time  after  the 
check  is  delivered  to  the  payee. 

6.  A  verdict  cannot  be  Impeached  by 
the  affidavit  of  a  Jnror  that  he  was  in- 
duced to  assent  to  a  verdict  of  gnllty  on  the 
understanding  that  the  Jury  would  recom- 
mend the  pardon  of  accused. 

(June  12,  1002.) 

ERROR  to  the  Circuit  CJourt  for  Augusta 
County  to  review  a  judgment  convicting 
defendant  of  forgery.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  Curry,  J.  J.  It.  Bnm- 
gardner,  R.  Bnmgardner,  and  Hnlst 
Glenn,  for  plaintiff  in  error: 

The  indictment  in  this  case  is  found  un- 
der §  3737  of  the  Code  of  Virginia,  and  that 
statute  expressly  provides  that  the  paper 
purporting  to  be  forged  must  be  to  the 
prejudice  of  another's  right. 

Terry  v.  Com.  87  Va.  673,  13  S.  E.  104. 

If,  at  the  date  of  the  check,  petit  ii*iit>r 
owed  Hughes  only  $10,  and  Hughes  took  the 
check  and  got  the  money  on  it,  and,  after 
the  check  had  been  returned  to  petitioner, 
petitioner  wrote  on  the  check,  **in  full  of 
account  to  date,"  that,  then,  would  not  h% 
capable  of  prejudicing  the  rights  of  Hughes 
or  of  anybody  else. 


Note. — As  to  what  may  be  the  subject  of 
forgery,  see  also  note  to  People  ▼.  Munroe 
(Cal.)  24  L,  R.  A,  33;  also.  In  this  series.  State 
v.  Evans  (Mont.)  28  L.  R.  A.  127;  Thomas  t. 
State  (Tex.  Crim,  App,)  46  L.  R.  A.  454 ;  and 
White  V.  Wa«ar  (111.)  50  L.  R.  A.  61. 

As  to  forgery  by  making  or  altering  mere 
memorandum,  see  note  to  State  t.  Hendry 
(Ind.)  54  L.  R.  A.  784. 
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The  bank  is  directed  to  do  an  impossible 
thing, — ^to  pay  to  a  nonexisting,  impossible, 
and  unascertainable  thing.  There  is  no 
payee  mentioned,  and  no  certain  sum  of 
money  is  directed  to  be  paid. 

2  Dan.  Neg.  Inst.  S  1666;  Oarberry  v. 
State,  11  Ohio  St  410. 

It  is  an  indispensable  element  of  the  crime 
of  forgery  that  the  forged  paper  be  such  as, 
if  genuine,  would  injure  another,  and  it 
must  appear  from  the  indictment  that  it  is 
legally  of  such  a  character. 

9  Enc.  PI.  &  Pr.  pp.  559-561;  People  v. 
Farrington,  14  Johns.  348;  People  v.  Heed, 

I  Idaho,  531;  Cunningham  v.  People,  4  Hun, 
465;  Roode  v.  State,  5  Neb.  174,  26  Am. 
Rep.  475;  People  v.  Harrison,  8  Barb.  560; 
Barnum  v.  State,  15  Ohio,  717,  45  Am.  Dec. 
601 ;  People  v.  Fitch,  1  Wend.  198,  19  Am. 
Dec.  477. 

A  writing  affirmatively  invalid  on  its  face 
cannot  be  the  subject  of  forgery,  because  it 
has  no  legal  tendency  to  effect  a  fraud. 

2  Bishop,  New  Grim.  Law,  §§  524  (2), 
633,  638  (1);  Anderson  v.  State,  20  Tex. 
App:  595;  Roode  v.  State,  6  Neb.  174,  26 
Am.  Rep.  475 ;  State  v.  Evans,  15  Mont.  539, 
28  L.  R.  A.  127,  39  Pac.  850. 

No  writing  can  be  held  to  be  a  forgery 
unless  upon  its  face  it  appears  to  be  a  ve- 
hicle of  ideas. 

2  Bishop,  Grim.  Law,  625;  Potoell  v.  Com, 

II  Gratt.  822;  Ghitty,  Grim.  Law,  1121;  2 
Russell,  Grimes,  318. 

An  instrument  which  is  void,  or  without 
legal  efficacy  <m  the  face  of  it,  or  which  is 
not  shown,  by  proper  averments  of  extrin- 
sic facts,  to  be  capable  of  affecting  the  rights 
of  another,  cannot  be  the  subject  of  forgery. 

Abbott  V.  Rose,  62  Me.  194,  16  Am.  Rep. 
194;  People  v.  Shall,  9  Gow.  778;  Roode  v. 
State,  5  Neb.  174,  25  Am.  Rep.  475;  Com. 
V.  Hinds,  101  Mass.  209;  State  v.  Greenlee, 
12  N.  G.  (1  Dev.  L.)  523;  Hobbs  v.  State, 
76  Ala.  1;  Reed  v.  State,  28  Ind.  396;  Peo- 
ple V.  Stearns,  21  Wend.  409;  State  v. 
Briggs,  34  Vt.  501;  Rembert  v.  State,  53 
Ala.  467,  25  Am.  Rep.  639;  Arnold  v.  Cost, 
3  Gill  &  J.  219,  22  Am.  Dec.  314;  State  v. 
Evans,  15  Mont.  539,  28  L.  R.  A.  127,  39 
Pac.  850 ;  People  v.  Tomlinson,  35  Cal.  506 ; 
Barnum  v.  State,  15  Ohio,  717,  45  Am.  Dec. 
601 ;  Raymond  v.  People,  2  Colo.  App.  329, 
30  Pac.  604 ;  State  v.  Wheeler,  19  Minn.  98, 
Gil.  70;  Abbott  v.  Rose,  62  Me.  194,  16  Am. 
Rep.  427;  2  Bishop,  New  Grim.  Law,  §  533; 
Wharton,  Grim.  Law,  §  740. 

The  paper  in  the  indictment  is  a  mere 
nullity  for  any  purpose,  and  it  cannot  be 
made  good  by  any  possible  averments;  but 
if  it  is  not  a  mere  nullity,  it  is  certainly  not 
a  vehicle  conveying  any  meaning,  and  to 
give  it  meaning  it  would  certainly  be  neces- 
sary in  the  indictment  to  explain  the  mean- 
ing*^of  the  words  in  the  check  by  innuendoes, 
or  by  the  averment  of  extrinsic  facts,  and 
this  is  not  done;  and  it  is  confidently  be- 
lieved that  the  indictment  cannot  be  sus- 
tained. 

State  V.  Greenlee,  12  N.  C.  (1  Dev.  L.) 
623;  State  v.  Thorn,  66  N.  G.  644;  State 
V.  Lamb,  65  N.  G.  419;  People  v.  Shall,  9 
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Cow.  773;  People  v.  Harrison,  8  Barb.  660; 
State  v.  Weaver,  84  N.  G.  836,  56  Am.  Rep. 
648. 

To  constitute  a  writing  a  forgery,  it  must 
be  an  instrument  which  may  be  the  founda- 
tion of  a  suit  against  another,  or  one  that 
may  be  used  as  a  receipt  in  repelling  or  set- 
ting o£f  liability. 

Wharton,  Grim.  Law,  S  682. 

If  there  is  no .  property  of  anyone  upon 
which  the  writing  might  possibly  be  used  to 
operate,  then  the  writing  cannot  be  held  to 
be  a  forgery. 

Barnum  v.  State,  15  Ohio  St.  717,  45  Am. 
Dec.  604. 

There  can  be  no  inference  of  intent  to 
defraud,  where,  upon  the  proofs,  the  person 
named  in  the  indictment  could  by  no  possi- 
bility in  law  be  defrauded. 

2  Bishopj  New  Grim.  Law,  S  599;  Reg.  v. 
Marcus,  2  Gar.  &  K.  356;  2  Russell,  Grimes, 
p.  679;  13  Am.  &  £ng.  Enc.  Law,  p.  1112; 
Barnum  ▼.  State,  15  Ohio,  717,  46  Am.  Dec. 
604. 

The  fact  that  the  order  was  accepted  in 
no  way  gave  the  instrument  validity.  The 
defect  of  the  paper  in  this  case  is  "open  and 
palpable,''  so  that  no  one  could  be  deceived 
by  it  without  the  grossest  neglect. 

Com.  V.  Linton,  2  Va.  Gas.  478. 

If  the  check  was  in  full  payment  of  all 
that  Gordon  owed  Hughes,  then  it  would  be 
impossible  for  Hughes  to  be  prejudiced  in 
his  rights,  or  injured  in  any  way,  shape, 
or  form. 

Wharton,  Grim.  Law,  fi  740;  Bishop,  New 
Grim.  Law,  §  546,  H  4. 

Mr.  William  A.  Anderson,  Attorney 
General,  for  defendant  in  error: 

There  may  be  forgery  of  a  writing  which* 
is  of  questionable  validity,  and  which,  if 
genuine,  would  not  be  effectual  to  its  pur- 
pose, if  the  paper  is  such  that  it  may  be 
used  to  the  prejudice  of  another's  rif;ht. 

Com.  V.  Linton,  2  Va.  Gas.  478;  Perkins 
V,  Com.  7  Gratt.  661,  56  Am.  Dec.  123; 
Tei-ry  v.  Com.  87  Va.  674,  13  S.  E.  104;  2 
Bishop,  New  Grim.  Law,  fi  533. 

Under  the  circumstances  of  this  case,  this 
check,  thus  falsely  and  fraudulently  made 
a  receipt  in  full  of  $10,  was  to  the  prejudice 
of  the  rights  of  Hughes,  or  might  so  oper- 
ate; which  is  all  that  is  required  to  consti- 
tute this  element  of  its  criminality. 

Snell  V.  State,  2  Humph.  349;  Williams 
V.  State,  61  Ala.  39;  1  Wharton,  Crim.  Law, 
§§  691,  692;  2  Bishop,  Grim.  Law,  8th  ed. 
§  546,  cl.  5. 

Whittle,  J.,  delivered  the  opinion  of  the 
court: 

At  the  October  term,  1901,  of  the  county 
court  of  Augusta  county,  the  grand  jury  re- 
turned an  indictment  against  J.  W.  Gordon 
for  forgery,  under  §  3737  of  the  Code. 

There  were  two  counts  in  the  indictment. 
The  first  count  charged  that  on  July  6, 
1901,  J.  W.  Gordon,  having  in  his  posses- 
sion a  certain  order  for  the  payment  of 
money,  commonly  called  a  "check,"  purport- 
ing to  be  the  order  or  check  of  the  said  J. 
W.  Gordon  upon  the  Farmers'  &  Merchants' 
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Bank  of  Staunton,  for  the  payment  of  $10, 
which  was  of  the  following  purport  and 
effect: 

Staunton,  Va.,  October  17,  1899. 
Farmers'  and  Merchants'  Bank  of  Staunton : 

Pay  to  the  order  of Ten 

W.  E.  Hughes Dollars 

$10.00 

J.  W.  Gordon. 

—Indorsed:  "W.  E.  Hughes."  "Pay  to 
the  order  of  Cashier,  Nat'l  Valley  Bank.  H. 
Hutchinson  &  Co."  "Nat'l  Valley  Bank, 
Staunton,  Va.  Paid  Oct.  31 ;"  and  with  the 
following  words  on  the  face  thereof:  "Paid 
Oct.  31,  1899.  Farmers'  and  Merchants' 
Bank,  Staunton,  Va.;"  and  with  a  2-cent 
United  States  internal  revenue  stamp  duly 
canceled  thereto;  and  that  the  said  J.  W. 
Gordon,  on  the  said  6th  day  of  July,  1901, 
at  the  said  county,  feloniously  did  forge  on 
the  face  of  said  order  or  check  a  writing  in 
the  following  words,  that  is  to  say,  "in  full 
of  account  to  date,"  with  intention  to  de- 
fraud, and  to  the  prejudice  of  the  rights  of 
others,  against  the  peace  and  dienity  of  the 
commonwealth  of  Virginia.  The  second 
count  charged  that  J.  W.  Gordon  uttered 
and  attempted  to  employ  as  true  the  forged 
writing  aforesaid,  with  intent  to  defraud. 

There  was  a  demurrer  and  motion  to 
quash  the  indictment,  both  of  which  the 
court  overruled,  and  thereupon  the  accused 
pleaded  "not  guilty."  At  the  trial  he  was 
found  guilty  by  the  jury,  and  his  term  of 
imprisonment  in  the  penitentiary  was  fixed 
at  two  years. 

After  the  verdict  of  the  jury  was  ren- 
dered, the  prisoner  moved  the  court  to  ar- 
rest the  judgment,  and  also  to  set  aside  the 
verdict,  as  contrary  to  the  law  and  the  evi- 
dence, which  motions  were  likewise  over- 
ruled, and  judgment  was  rendered  in  ac- 
cordance with  the  verdict.  During  the 
progress  of  the  trial  a  number  of  exceptions 
were  taken  by  the  accused  to  rulings  of  the 
court. 

The  case  having  been  carried  to  the  cir- 
cuit court  of  Augusta  county,  and  the  judg- 
ment of  the  county  court  there  affirmed,  it 
was  brought  here  upon  a  writ  of  error 
awarded  by  one  of  the  judges  of  this  court. 
The  assignments  of  error  will  be  considered 
in  the  order  in  which  they  were  presented 
at  bar. 

The  objection  to  the  indictment  raised  by 
the  demurrer  and  motions  to  quash  and  in 
arrest  of  judgment  is  that  the  instrument 
alleged  to  have  been  forged  was  invalid  and 
meaningless,  or,  if  in  fact  valid,  that  its 
validity  depended  upon  extraneous  circum- 
stances to  give  it  efficacy,  which  were  neces- 
sary to  be  averred,  and  that,  even  if  the 
words  "in  full  of  account  to  date"  were  writ- 
ten by  the  accused  on  the  face  of  the  paper 
after  it  had  been  paid  and  returned  to  him, 
it  was  not  a  forgery,  in  contemplation  of  the 
statute,  because  the  "words  were  written 
upon  a  void  instrument,  and  could  not, 
therefore,  have  operated  to  the  prejudice  of 
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another's  righta.    Terry    ▼.    Com.    87  Ytu 
673,  13  S.  E.  104. 

The  authorities  sustain  the  principle  in- 
voked, but  it  is  conceived  that  the  case  in 
judgment  does  not  come  within  its  influence. 
It  must  be  conceded  that,  as  a  check,  the 
paper  in  question  was  irregular, — possibly 
so  irregular  that  the  bank  would  have  been 
justified  in  refusing  payment.  But  the 
gravamen  of  the  charge  is  not  the  forgery 
of  the  check,  as  such,  but,  with  its  indorse- 
ments, as  a  receipt.  After  it  had  been  con- 
strued and  treated  by  the  parties  as  a  valid 
check  for  $10,  drawn  by  J.  W.  Gordon,  pay- 
able to  the  order  of  W.  E.  Hughes,  indorsed 
by  Hughes  in  blank,  indorsed  by  H.  Hutch- 
inson i  Co.  to  the  cashier  of  the  Valley  Na- 
tional Bank,  indorsed  and  stamped  "Paid" 
by  the  Valley  National  Bank,  and  stamped 
on  its  face  "Paid"  by  the  Farmers'  &  Mer- 
chants' Bank,  upon  which  it  was  drawn, 
and  had  been  delivered  to  the  drawer,  J. 
W.  Gordon  (and  this  is  the  legal  import  of 
the  paper,  with  its  indorsements,  etc.,  as  set 
out  in  the  indictment),  however  irregular 
it  may  have  been  in  its  inception,  according 
to  business  usage  and  custom  and  c(»nmon 
understanding,  it  constituted  a  valid  vouch- 
er from  Hughes  to  Gordon  for  $10,  which 
the  former,  by  his  indorsement  and  conduct, 
was  estopped  to  deny.  That  being  the  legal 
import  of  the  paper  with  its  indorsements, 
the  addition  of  the  words  "in  full  of  ac- 
count to  date,"  alleged  to  have  been. fraudu- 
lently written  upon  the  face  of  it  by  the 
accused  after  the  paper  came  to  his  posses- 
sion, had  the  effect  of  converting  a  genuine 
receipt  from  Hughes  to  the  accused  for  $10 
into  a  spurious  receipt  "in  full  of  account 
to  date,"  and  necessarily  inured  to  the 
prejudice  of  Hughes's  rights.  The  writing, 
with  the  indorsements  set  out  in  the  indict' 
ment,  was  sufficient  to  enable  the  court  to 
perceive  judicially  that  it  might  be  made 
the  vehicle  of  fraud  and  prejudice,  as 
charged,  and  hence  the  averment  of  extrin- 
sic circumstances  was  unnecessary.  Henry 
v.  State,  35  Ohio  St.  128;  Snell  v.  Btate,  2 
Humph.  347;  Re9  v.  Martin^  7  Car.  &  P. 
549. 

Forgery  at  common  law  is  defined  by 
Blackstone  as  the  fraudulent  making  or  al- 
tering of  a  writing  to  the  prejudice  of  an- 
other's rights.  4  Bl.  Com.  247.  And  that 
definition  is  substantially  embodied  in  | 
3737  of  the  Code. 

Bishop's  definition,  which  has  been  adopt- 
ed by  this  court  in  the  case  of  Terry  v.  Com^ 
87  Va.  673,  13  S.  E.  104,  is:  "Forgery  ia 
the  fraudulent  making  of  a  false  writing, 
which,  if  genuine,  would  be  apparently  of 
le^l  efficacy."  Bishop,  Grim.  Law,  3d  ed. 
§  95. 

The  doctrine  may  be  stated  generally  that 
an  instrument  is  one  of  legal  efficacy,  with- 
in the  rules  relating  to  forgery,  where  by 
any  possibility  it  may  operate  to  the  injury 
of  another.  People  v.  Rathhun^  21  Wend. 
509;  WilliamB  v.  Btaie,  61  Ala.  33;  Com, 
v.  Linton,  2  Va.  Cas.  476;  People  v.  Mun- 
roe,  100  Cal.  664,  24  L.  R.  A.  33,  35  Pac 
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526;  Hickson  v.  State,  61  Neb.  763,  64  L. 
R.  A.  327,  86  N.  W.  609. 

In  HoUins  v.  State,  22  Tex.  App.  648,  68 
Am,  Rep.  669,  3  S.  W.  769,  it  was  held  that 
the  following  writing  was  the  subject  of  for- 
gery: "Apolas,  Halsal,  Please  let  Mr.  G. 
B.  Rowlands,  have  4  $  00  d.  in  goods  and 
oblige.  Charge  to  me,  Jack  £.  3  ler."  This 
was  held  to  be  an  order  on  Apolas  &  Halsal 
for  $4  in  goods,  and  that  extrinsic  proof 
was  admissible  to  show  whose  signature  it 
was. 

So,  in  Hohhe  v.  State,  75  Ala.  1,  a  writ- 
ing: "Please  send  me  word  how  long  you 
will  give  Stephen  to  pay  for  the  bed,  and 
if  you  will  allow  him  time  enough  to  pay  for 
it  let  him  have  a  cheap  bureau,  as  cheap  as 
possible,  and  I  will  see  that  you  will  get 
so,  and  oblige,  much  a  week.  J.  W.  Hall, 
Huntsville.  Just  write  it  off  the  whole 
thing  and  send  it  to  me," — was  held  to  be 
an  instrument  of  apparent  legal  efficacy,  and 
not  so  obscure  as  to  be  unintelligible  with- 
out reference  to  extrinsic  facts,  and  there- 
fore a  subject  of  forgery. 

In  Hendricks  v.  State,  26  Tex.  App.  176, 
9  8.  W.  555,  557,  it  was  held  that  a  written 
communication  as  follows:  "Mr.  Gladstone, 
please  let  Bare  Have  the  sume  of  $5.  in 
Grosses,  and  charge  the  same  to  Dr.  F.  T. 
Cook," — ^was  an  order  for  merchandise  or 
goods  or  property  of  some  kind,  and  was 
Bie  subject  of  forgery;  no  averment  of  ex- 
trinsic facts  being  necessary  to  show  that 
such  was  its  character. 

And  it  has  been  held  that  a  bank  note  in 
which  a  blank  is  left  in  the  body  of  the 
note,  where  the  number  of  dollars  should 
appear, — the  denomination  appearing  else- 
where in  the  bill, — is  a  note  of  that  denomi- 
nation, and  may  be  a  subject  of  forgery. 
State  V.  Dourdcn,  13  N.  C.  (2  Dev.  L.)  446. 
And  so,  also,  though  the. word  "pounds"  is 
omitted  in  the  body  of  the  note,  when  the 
amount  of  the  note,  with  the  sign  "£"  is 
placed  in  the  margin.  Rex  v.  Elliott,  2 
East,  P.  C.  951,  1  Leach,  C.  L.  175. 

It  is  immaterial,  therefore,  whether  the 
paper  in  question  was  or  was  not  a  valid 
negotiable  instrument.  It  is  only  necessary, 
according  to  the  foregoing  definitions  and 
authorities,  that  it  was  a  writing  of  such 
apparent  legal  efficacy  that  the  forgery  of 
it  might  have  been  used  to  the  prejudice  of 
another's  rights.  That,  with  Uie  indorse- 
ment upon  it  at  the  time  of  the  alleged 
fraudulent  alteration,  it  was  such  a  writing, 
there  can  be  no  question. 

It  follows  from  these  views  that  there  was 
no  error  in  the  action  of  the  trial  court  in 
overruling  the  demurrer  to  the  indictment, 
and  the  motions  to  quash  and  in  arrest  of 
judgment. 

At  the  trial,  over  the  objection  of  the  pris- 
oner, the  court  gave  the  following  instruc- 
tion to  the  jury: 

"The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  the  accused 
altered  the  check  after  it  had  been  paid  in 
the  bank,  with  intent  to  defraud,  or  that 
the  accused  altered  said  check  after  it  had 
been  paid  in  bank,  and,  after  said  alteration, 
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uttered  or  attempted  to  employ  as  a  true  re- 
ceipt said  alterea  check,  then  they  must  find 
the  accused  guilty;  and  this  is  true  whether 
at  the  date  of  said  check  the  accused  actu- 
ally owed  the  payee  of  said  check,  W.  E. 
Hushes,  or  not." 

'fne  objection  to  this  instruction  is  based 
on  the  theory  that,  if  at  the  time  of  the  al- 
teration of  the  check  the  accused  was  not 
indebted  to  Hughes,  the  alteration  could  not 
have  been  to  the  prejudice  of  his  rights,  and 
was  therefore  not  a  forgerj',  in  contempla- 
tion of  the  statute.  It  is  believed  that  this 
contention  is  not  sustained  either  by  rea- 
son or  authority.  It  would  be,  indeed,  a 
dangerous  doctrine  to  make  the  guilt  or  in- 
nocence of  a  person,  who  undertakes  to  man- 
ufacture defensive  evidence  in  his  own  be- 
half, dependent  upon  the  ultimate  result  of 
a  settlement  of  accounts  between  the  par- 
ties, rather  than  upon  his  fraudulent  and 
wrongful  conduct  in  fabricating  false  and 
forged  evidence  to  sustain  his  side  of  the 
controversy.  Let  the  result  be  what  it  may, 
Hughes  had  a  right  to  have  the  litigation 
pending  between  himself  and  the  accused  de- 
cided according  to  the  law  and  the  evidence ; 
and  the  fraudulent  conversion  of  a  check  for 
$10,  drawn  by  Gordon  in  his  favor,  into  a 
receipt  in  full,  necessarily  deprived  him  of 
that  right,  and  operated  to  his  prejudice, — 
at  least,  in  that  it  increased  the  burden  of 
proof  which  rested  upon  him. 

The  essence  of  the  crime  in  this  case  con- 
sisted in  the  false  making  or  alteration  of 
the  receipt  in  question,  with  fraudulent  in- 
tent, and  to  the  prejudice  of  another's 
rights.  The  false  making  of  the  receipt  by 
the  accused,  to  maintain  his  contention 
with  Hughes,  fulfilled  all  these  conditions; 
and  the  crime  was  complete,  irrespective  of 
the  standing  of  accounts,  or  merits  of  the 
controversy  between  the  parties.  It  was  not 
essential  that  the  accused  should  be  indebt- 
ed to  Hughes,  or  that  Hughes  was  defrauded 
by  his  act,  or  that  the  accused  reaped  the 
fruits  of  his  crime.  His  status  was  not  af- 
fected by  the  justness  or  un justness  of 
Hughes's  demand,  or  whether  the  receipt  was 
or  was  not  allowed.  It  is  not  permissible 
for  one  to  forge  an  acquittance  to  defeat 
even  an  unjust  demand.  The  accused  had 
no  right  to  manufacture  evidence,  and,  if 
he  had  no  such  right,  his  conduct  in  doing 
so  was  prejudicial  to  the  person  against 
whom  the  testimony  was  fabricated.  Hughes 
may  have  been  honest  in  the  belief  that 
Gordon  was  indebted  to  him,  and  yet  mis- 
taken. He  had  a  right  to  submit  his  claim 
to  the  arbitrament  of  the  courts,  and,  when 
the  accused  undertook  to  defeat  the  result 
by  false  evidence,  he  was  guilty  of  a  crime 
which  operated  to  the  prejudice  of  Hughes. 

A  gave  his  clerk,  B,  a  blank  check,  and 
directed  him  to  fill  it  up  with  an  amount  of 
a  bill  and  expenses  ( for  which  A  had  to  pro- 
vide, and  which  amount  B  was  to  ascer- 
tain) ,  and  get  the  check  cashed,  and  pay  the 
amount  to  W,  and  take  up  the  bill.  The 
bill  was  for  £156  9«.  9d.  The  expenses  were 
about  109.  B  filled  up  the  check  with  the 
sum  of  £250,  had  it  cashed,  and  kept  the 
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whole  amount,  alleging  that  it  was  due  to 
him  for  salary.  It  was  held  that  B  was 
guilty  of  forgery,  and  that  this  was  so  even 
if  B  bona  fide  believed  that  the  £250  were 
due  him  from  A,  or  even  if  it  were  really 
due  to  him.  Reg.  ▼.  Wilson,  2  Car.  &  K. 
627. 

"In  an  indictment  for  forging  a  receipt, 
it  is  not  necessary  that  it  should  be  averred 
that  the  person  charged  with  the  offense  is 
indebted  to  the  individual  against  whom  the 
receipt  is  forged,  in  order  to  show  that  the 
latter  stands  in  a  situation  to  be  defrauded 
by  the  former."  Wharton,  Crim.  Law,  4th 
and  Revised  ed.  fi  1482;  Bnell  v.  State^  2 
Humph.  340;  Com.  v.  Ladd,  16  Mass.  526; 
Willtama  v.  State,  61  Ala.  39;  1  Wharton, 
Crim.  Law,  §§  691,  692;  2  Bishop,  Crim. 
Law,  8th  ed.  §  646,  cl.  6;  Flower  v.  Shaw, 
2  Car.  &  K.  703 ;  Claiborne  v.  State,  51  Ark. 
88,  9  S.  W.  861 ;  State  v.  Kimball,  60  Me. 
409;  Bush  v.  State,  77  Ala.  83. 

The  court  also  gave  five  instructions,  at 
the  instance  of  the  accused,  which  liberally 
and  fairly  expounded  the  law  as  to  the  pre- 
sumption of  innocence,  reasonable  doubt, 
and  the  quantum  of  evidence  necessary  to 
warrant  a  conviction. 

The  accused  asked  for  eight  other  instruc- 
tions, all  of  which  were  refused.  The  first 
of  these  instructions  was  to  the  effect  that 
the  presumption  of  the  innocence  of  the  ac- 
cused should  be  considered  as  evidence  in 
his  favor.  In  a  certain  sense,  presumptions 
are  evidence,  and  text  writers  so  declare  of 
presumptions  of  innocence.  1  Greenl.  Ev. 
Lewis's  ed.  §  34.  But  the  accused  was 
only  interested  in  having  the  jury  informed 
of  the  existence  and  effect  of  the  presump- 
tion, and  his  rights  in  that  respect  were 
amply  guarded  by  the  instructions  given. 

Instructions  2,  4,  6,  and  8,  in  the  order 
in  which  they  were  presented,  in  one  form 
or  another,  embody  the  theory  that,  unless 
the  accuged  owed  Hughes  at  the  date  of  the 
alteration  of  the  check,  he  was  not  guilty 
of  the  forgery  charged.  But  that,  as  has 
been  remarked  in  connection  with  the  in- 
struction given  at  the  instance  of  the  com- 
monwealth, is  not  the  criterion  of  the  guilt 
or  innocence  of  the  accused. 

The  third  instruction  told  the  jury  that  it 
devolved  on  the  commonwealth  to  show,  be- 
yond a  reasonable  doubt:  First,  that  the 
cheek  was  altered  by  the  accused  after  it 
had  been  paid  and  delivered  to  him;  second, 
that  the  alteration  was  made  by  the  accused 
with  intent  to  defraud;  and,  third,  that  the 
alleged  alteration  of  the  check  was  or  may 
have  been  to  the  prejudice  or  injury  of  the 
rights  of  the  prosecutor  or  someone  else. 
Conceding  the  soundness  of  the  second  and 
third  propositions,  the  first  condemns  the  in- 
struction. The  accused  might  have  been 
guilty  of  forgery  although  the  check  had 
never  been  paid  or  delivered  to  him.  In- 
deed, if  the  entire  writing? — check,  indorse- 
ments, stamps,  and  alle<red  forged  words — 
had  been  all  made  by  the  accused,  and  had 
never  pa<;sod  out  of  his  po«^session,  the  of- 
fense iiii^lit  still  have  been  consummated. 
But  in  any  event  the  time  fixed  for  the  al- 
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teration  should  have  been  after  the  check 
was  delivered  to  Hughes,  rather  than  after 
it  had  been  paid  and  delivered  to  the  ac- 
cused. 

The  remaining  instructions,  6  and  7,  are 
liable  to  the  same  objections  as  the  third. 
With  respect  to  the  instructions  generally, 
it  may  be  affirmed  that  those  given  by  the 
court  clearly  and  correctly  expound  the  law 
applicable  to  the  case  made  by  the  evidence, 
and  that  those  refused  were  properly  re- 
jected, for  the  reasons  set  forth  in  connec- 
tion with  them,  respectively. 

Nor  was  there  any  error  in  the  ruling  of 
the  court  in  refusing  to  set  aside  the  ver- 
dict for  the  alleged  misconduct  of  the  juiy. 
That  motion  was  based  upon  the  affidavit  of 
a  member  of  the  jury  to  the  effect  that  affi- 
ant and  another  juror  were  induced  to  con- 
sent to  a  verdict  of  guilty  with  the  under- 
standing that  the  jury  would  recommend  the 
pardon  of  the  accused.  It  is  sufficient  to  say 
of  this  assignment  that  public  policy  for- 
bids that  the  precincts  of  the  jury  room 
should  be  invaded  and  verdicts  impeached 
in  that  manner.  Bull  v.  Com.  14  Gratt. 
613;  Danville  Bank  v.  Waddill,  31  Gratt 
469;  Steptoe  v.  Flood,  31  Gratt.  323;  Moses 
▼.  Cromtoell,  78  Va.  671. 

The  remaining  exception  is  to  the  action 
of  the  court  in  overruling  the  motion  of  the 
prisoner  to  set  aside  the  verdict  of  the  jury 
and  grant  him  a  new  trial  because  the  ver- 
dict was  contrary  to  .the  law  and  the  evi- 
dence. The  rigorous  rules  which  by  the  pro- 
visions of  the  statute  must  be  applied  to  the 
consideration  of  this  motion  are  well  under- 
stood. Acts  1889-90,  p.  36.  But  if  the 
limitations  thereby  imposed  were  less  strin- 
gent, this  court  would  not  be  warranted  in 
setting  aside  the  verdict.  The  evidence  is 
voluminous,  and  a  detailed  discussion  of  it 
would  serve  no  good  purpose.  The  subject 
might  be  dismissed  with  the  observation  Uiat 
the  charge  against  the  accused  is  sustained 
by  the  direct  testimony  of  Hughes,  support- 
ed by  many  of  the  circumstances  of  the  case. 
This,  coupled  with  the  evidence  of  the  bad 
character  of  the  prisoner,  and  the  fact  that 
the  theory  of  the  defense  is  practically 
broken  down  and  destroyed  by  the  inconsist- 
ent and  irreconcilable  statements  of  the  ac- 
cused himself,  demonstrates  that  the  verdict 
of  the  jury  was  right.  Upon  the  trial  of  a 
civil  warrant  between  the  parties,  the  ac- 
cused testified  that  he  met  Hughes  in  front 
of  Hoge  &  Hutchinson's  store,  in  Staunton; 
that  Hughes  told  him  he  was  hard  up  and 
needed  money  badly,  and  asked  him  to  pay 
his  account;  that  thereupon,  he  wrote  the 
check  in  question,  which  Hughes  accepted 
and  delivered  to  Hoge  &  Hutch inscm.  He 
was  thoroughly  committed  to  that  view,  and 
suggested  none  other  in  connection  'with  the 
making  of  the  check.  On  the  trial  of  this 
prosecution  an  entirely  different  theory  was 
propounded.  His  new  version  of  the  matter 
may  be  given  in  his  own  language.  "Mr. 
Hughes  came  up  there,,  and  I  was  not  at 
liome.  lie  came  back  the  second  *^ime,  and 
he  saw  a  man  by  the  name  of  Hunter  work- 
ing in  the  mill  at  the  end  of  the  orchard, 
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and  he  told  him  he  wanted  me  to  send  him 
some  money;  that  he  needed  it  very  badly. 
Mr.  Hunter  told  me  that  Mr.  Hughes  said 
I  owed  him  $10.  That  night  I  fixed  up  the 
cheek,  and  intended  to  send  it  by  Mr.  Hun- 
ter, but  he  was  going  to  pack  apples  early 
next  morning,  so  soon  I  asked  my  wife  to 
take  it  down.  She  was  going  along  to  bring 
the  buckboard  back.  So  the  next  morning 
I  was  out  talking  to  them,  just  before  they 
started,  and  I  said,  'I  will  go  back  and  make 
this  a  receipt  in  full,  and,  if  he  does  not  ac- 
cept it,  bring  it  back  to  me.' "  That  he  sent 
the  check  by  his  wife,  and  she  delivered  it 
to  Hughes.  In  this  manner,  he  undertook 
to  account  for  the  alleged  difference  in  ap- 
pearance of  the  ink  with  which  the  words 
"in  full  of  account  to  date"  were  written  and 
the  other  writing  on  the  check.  Some  of  the 
witnesses  testified  that  the  ink  in  the  "in 
full  of  account  to  date"  looked  fresher,  and 
was  of  a  different  shade.  A  lapse  of  mem- 
ory could  not  have  accounted  for  the  dis- 
crepancy between  these  clearly  defined  and 
detailed  statements.    Upon  the  trial  of  the 


civil  warrant,  accused  did  not  pretend  that 
the  transaction  had  faded  from  nis  memory, 
but,  on  the  contrary,  declared  that  he  re- 
membered the  time,  place,  and  circumstances 
of  giving  the  check,  including  the  conversa- 
tion between  Hughes  and  himself  which  led 
up  to  it.  His  attempted  explanation  tends 
still  further  to  show  that  he  was  not  telling 
the  truth.  He  pretended  to  have  confounded 
the  check  in  controversy  with  a  check  for 
$1.50,  dated  October  19,  1899,  about  which 
he  says  he  had  the  conversation  with 
Hughes,  and  delivered  it  to  him  in  front  of 
Hoge  &  Hutchinson's  store.  But  when  asked 
to  explain  why  he  gave  Hughes  that  check, 
if,  as  he  maintained,  he  had  the  day  before 
settled  with  him  in  full  with  the  $10  check, 
he  replied  that  his  wife  might  have  bought 
other  goods.  It  is  not  surprising  that  the 
jury  refused  to  give  credence  to  such  an  im- 
reasonable  story,  emanating  as  it  did  from 
a  discredited  source. 

There  is  no  error  in  the  judgment  com- 
plained of,  and  it  must  he  affirmed. 


GEORGIA  SUPREME  COURT. 


J.  M.  GARDNER,  Plff.  in  Err., 

V. 

A.  G.  RHODES. 

(114  Ga.  029.) 

•A  landlord  Is  not  liable  for  InJnrT  re- 
ceived  by  a   person   from   falling   on 

ice  which  had  been  allowed  by  the  tenants 
to  accumulate  and  remain  on.  a  sidewalk 
abuttinir  the  rented  premises.  This  is  true, 
though  the  Ice  resulted  from  water  which 
had  flowed  from  the  landlord's  property 
through  a  ditch  placed  there  for  the  purpose 
of  carrying  off  the  refuse  water  across  the 
sidewalk ;  the  ice  not  being  on  the  sidewalk 
when  the  tenants  entered  into  possession,  al- 
though the  ditch  was  on  the  property  at  that 
time,  and  put  there  for  the  purpose  above 
Indicated. 

(March  12,  1902.) 

ERROR  to  the  City  Court  of  Atlanta  to 
review  a  judgment  in  favor  of  defend- 
ant in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alle<;ed  to  have 
been  caused  by  defendant's  negligence.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

•Headnote  by  Colb,  J. 


NoTK. — As  to  liability  of  landlord  generally 
to  third  person  for  condition  of  premises  In 
possession  of  tenant,  including  liability  for  in- 
juries from  ice  on  sidewalks,  see,  In  this  ser- 
ies, Lee  V.  McLaughlin  (Me.)  26  L.  R.  A.  197, 
and  note;  Hen  son  v.  Beck  with  (R.  I.)  38  L.  R. 
A.  717:  Canandaigua  v.  Foster  (N.  Y.)  41  L. 
R.  A.  554 ;  Waterhouse  v.  Joseph  Schlitz  Brew- 
ing Co.  (S.  D.)  48  L.  R.  A.  157 ;  and  West  Chi- 
cago Masonic  Asso.  t.  Cohn  (III.)  65  L.  R.  A. 
235. 
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Mr.  Burton  Smith  for  plaintiff  in  er^ 
ror. 

Messrs.  Dorsey,  Brewster,  ft  Howell, 

for  defendant  in  error: 

A  landlord  who  has  leased  premises  to  a 
tenant  is  not  liable  for  a  nuisance  main- 
tained upon  the  premises  by  the  tenant 
during  the  lease. 

Vason  v.  Augusta,  38  Ga.  543;  Taylor, 
Land.  &  T.  95;  White  v.  Montgomery,  58 
Ga.  204;  Shearm.  &  Redf.  Neg.  §§  56-60, 
501;  Frcidcnhurg  v.  Jones,  63  Ga.  612,  66 
Ga.  505,  42  Am.  Rep.  86;  Edgar  v.  Walter, 
106  Ga.  454,  82  S.  E.  582;  Collier  v.  Hyatt, 
110  Ga.  317,  35  S.  E.  271. 

The  duty  of  a  city  to  exercise  reasonable 
care  to  keep  its  sidewalks  in  a  safe  condi- 
tion does  not  extend  to  the  removal  of  ice 
which  constitutes  no  other  defect  than  slip- 
periness,  there  being  no  such  accumulation 
of  ice  as  to  constitute  an  obstruction  to 
travel,  and  no  ridges  or  inequalities  of  such 
height,  or  lying  at  such  ihclination  or 
angle,  as  would  be  likely  to  trip  passengers 
or  cause  them  to  fall. 

Hcnkes  v.  Minneapolis,  42  Minn.  530,  44 
N.  W.  1026. 

Where  a  city  ordinance  requires  the  citi- 
zens to  keep  their  sidewalks  free  from  ice, 
no  action  lies  in  favor  of  an  individual 
against  a  citizen  for  an  injury  occasioned 
by  his  breach  of  that  duty. 

Hartford  v.  Talcott,  48  Conn.  525,  40  Am. 
Rep.  189;  Taylor  v.  Lake  Shore  d  M.  S. 
R.  Co.  45  Mich.  74,  40  Am.  Hep.  457,  7  N. 
W.  728;  Leonard  v.  Storer,  115  Mass.  86, 
15  Am.  Rep.  76;  Russell  v.  Shenton,  2  Gale 
&  D.  573;  Shindelbeck  v.  Moon,  32  Ohio 
St.  264,  30  Am.  Rep.  684;  Mellen  v.  Mor- 
rill, 126  Mass.  545,  30  Am.  Rep.  695;  Cook 
V.  Milwaukee,  24  Wis.  270,  1  Am.  Rep.  183; 
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Elkhart  v.  Wickunre,  87  Ind.  77;  Clifford 
V.  Ailantio  Cotton  Mills,  146  Mass.  47,  15 
N.  E.  84;  Brown  v.  Wysong,  1  App.  Div. 
423,  37  N.  Y.  Supp.  281;  Shearm.  &  Redf. 
Neg.  §§  343,  708. 

Cobb,  J.,  delivered  the  opinion  of  the 
court: 

Gardner  sued  Rhodes  for  damages.  At 
the  trial  a  nonsuit  was  granted,  and  this  is 
the  error  assigned  in  the  bill  of  exceptions. 
The  substance  of  the  allegations  of  the  pe- 
tition is  as  follows:  The  defendant  is  the 
owner  of  certain  real  estate  in  the  city  of 
Atlanta,  abutting  on  a  sidewalk.  On  Jan- 
uary 31,  1900,  petitioner  was  injured  by 
falling  upon  ice  which  had  formed  on  the 
sidewalk  in  front  of  the  defendant's  prop- 
erty. The  presence  of  this  ice  at  this  place 
was  due  to  the  following  conditions:  There 
is  a  ditch  or  drain  located  on  the  defend- 
ant's property,  and  running  across  the  same 
to  the  sidewalk.  This  ditch  had  been  there 
for  many  years^  and  was  there  when  the 
defendant  rented  the  property  to  certain 
washerwomen,  who  were  in  possession  at 
the  time  the  petitioner  was  injured.  Near 
the  head  of  the  ditch  there  were  two  water- 
closets  and  two  hydrants,  from  which  hy- 
drants the  washerwomen  draw  water.  They 
pour  the  refuse  water  upon  the  ground,  and 
it  runs  into  the  ditch  and  across  the  side- 
walk. The  ditch  was  made  to  receive,  and 
necessarily  does  receive,  and  for  many  years 
has  received,  the  water  from  the  running 
or  overflow  of  the  hydrants,  and  from  the 
refuse  water  of  the  washerwomen,  and  from 
any  defect,  clogging,  or  overflow  of  the 
water-closets.  The  property  of  the  defend- 
ant is  higher  than  the  sidewalk,  and  the 
water  flowing  into  the  ditch  discharges 
across  the  sidewalk.  On  the  day  the  plain- 
tiff was  injured,  and  for  many  days  pre- 
vious thereto^  water  discharged  upon  the 
sidewalk  in  the  manner  above  indicated  had 
become  frozen.  The  ice  so  formed  was  un- 
even on  its  surface,  rendering  the  sidewalk 
dangerous  to  pedestrians.  On  these  facts, 
the  plaintiff  charges  that  the  effect  of  mak- 
ing the  ditch  was  to  create  a  nuisance,  by 
the  continuous  discharge  of  water  across 
the  sidewalk,  and  by  the  freezing  of  such 
water  on  the  sidewalk,  and  also  that  the 
defendant  negligently  maintained  the  ditch, 
and  negligently  permitted  water  to  run 
across  the  sidewalk,  and  negligently  per- 
mitted ice  to  remain  on  the  sidewalk.  It 
is  alleged  that  plaintiff  was  free  from  fault, 
and  different  items  of  damage  are  set  out, 
which  are  alleged  to  have  resulted  from 
specified  injuries.  The  petition  further 
tiharged  that  the  maintenance  of  the  ditch, 
and  the  consequent  overflow  of  water  upon 
the  sidewalk,  was  a  violation  of  a  city  or- 
dinance of  Atlanta,  which  provided  that 
"any  person  who  shall  throw  or  discharge 
from  any  lot  or  building  any  water  or  fluid 
substance  so  as  to  affect  injuriously  any 
street,  lane,  alley,  way,  or  sidewalk  in  said 
citv  shall  on  conviction"  be  fined,  etc.  The 
67Ii.R.  A. 


defendant  answered,  admitting  that  he 
owned  the  property;  that  a  ditch  or  drain 
as  described  in  the  petition  was  located  on 
the  property  when  the  same  was  rented  to 
certain  tenants,  who  were  in  possession  at 
the  date  of  the  plaintiff's  alleged  injury. 
The  defendant  also  admitted  the  presence 
of  the  water-closets  and  hydrants  at  the 
head  of  the  ditch,  that  the  tenants  pour 
refuse  water  upon  the  ground,  that  this 
water  runs  into  the  ditch  and  across  the 
sidewalk,  and  that  the  ditch  was  made  for 
the  purpose  of  receiving  this  water.  He 
denied  that  he  had  damaged  the  plaintiff: 
denied  that  the  ditch,  and  the  discharge  of 
water  therefrom  onto  the  sidewalk,  and  its 
freezing  thereon,  constituted  a  nuisance; 
and  denied  that  he  had  negligently  main- 
tained the  ditch,  and  negligently  permitted 
the  water  to  flow  therefrom  onto  the  side- 
walk and  freeze.  The  above  siimmary  of 
the  petition  and  answer  shows  that  the  only 
material  questions  about  which  the  parties 
were  at  issue  were  as  to  whether  the  ditch, 
and  the  flow  of  water  therefrom,  and  the 
formation  of  ice  upon  the  sidewalk,  consti- 
tuted a  nuisance,  and  whether,  if  so,  the 
defendant  could  be  chargeable  with  negli- 
gence for  maintaining  the  same. 

We  think  it  can  be  conceded,  for  the  pur- 
poses of  this  case,  that  the  formation  of 
the  ice  on  the  sidewalk,  and  the  overflow  of 
water  from  the  ditch,  and  even  the  ditch 
itself,  all  taken  together,  amounted  to  a 
nuisance  which  was  being  maintained  on 
the  defendant's  premises  and  the  abutting 
sidewalk.  This  nuisance  was,  however,  the 
result  of  the  acts  of  the  defendant's  ten- 
ants, who  were  in  exclusive  possession  of  the 
premises;  and  under  such  circumstances 
the  landlord  cannot  be  held  liable  in  dam- 
ages for  injuries  resulting  to  a  person  from 
a  nuisance  maintained  by  a  tenant.  It  will 
be  noticed  that  the  city  ordinance  set  out  in 
the  plaintiff's  petition  does  not  purport  to 
make  a  landlord  liable  for  the  maintenance 
of  a  nuisance  on  or  abutting  his  property, 
and  it  seems  to  be  clear  that  the  ordinance 
refers  only  to  those  who  actually  originate 
and  maintain  the  nuisance.  So  far  as  ap- 
pears from  the  record,  there  is  no  ordinance 
of  the  city  making  it  the  duty  of  a  landlord 
to  remove  from  a  sidewalk  abutting  his 
property  an  obstruction  which  has  been 
placed  there  by  the  tenant.  Nor  is  such 
a  duty  imposed  by  the  law  of  the  state. 
It  is  true  that  in  this  state  the  landlord  is 
bound  to  keep  the  premises  in  repair  (Civil 
Code,  §  3123),  and  that  a  landlord  will  be 
liable  under  some  circumstances  to  third 
persons  for  injuries  resulting  from  his  fail- 
ure to  repair  (Id.  §  3118).  The  section 
last  cited  also  provides  that  "the  landlord 
having  fully  parted  with  his  possession  and 
right  of  possession,  is  not  responsible  to 
third  persons  for  damages  resulting  from 
the  negligent  or  illegal  use  of  the  premises 
by  the  tenant."  See  also  Ocean  8.  8.  Co. 
V.  Hamilton,  112  Ga.  901,  38  S.  £.  204,  and 
cases    cited.    The    present    petition,    how- 
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ever,  is  based  solely  on  the  theory  that  the 
landlord  is  liable  for  injuries  resulting 
from  a  nuisance.  In  the  case  of  White  y. 
Montgomery,  6S  Ga.  204  (2),  the  case  of 
Vason  y.  Augusta,  38  Ga.  542,  is  cited  for 
the  proposition  that  a  landlord  is  "not  lia- 
ble for  a  nuisance  maintained  upon  the 
premises  by  the  tenant  during  the  lease." 
In  the  case  last  referred  to  it  was  held :  ''A 
landlord  who  has  leased  premises  to  a  ten- 
ant is  not  liable  for  a  nuisance  maintained 
upon  the  premises  by  the  tenant  during  the 
lease.  If  the  nuisance  existed  upon  the 
premises  when  the  lease  was  made,  the 
landlord  is  liable.  But  if  the  tenant  con- 
tinues the  nuisance  after  he  obtains  exclu- 
sive possession  and  control,  he  alone  is  liable 
for  its  continuance."  The  nuisance  which 
the  plaintiff  alleged  was  not  the  ditch,  or 
the  overflow  alone,  or  the  ditch  and  the  over- 
flow, but  a  combination  of  the  ditch,  the 
overflow,  and  the  ice  on  the  sidewalk.  So 
far  as  appears  from  the  evidence,  the  ditch 
itself  was  not  a  nuisance,  nor  was  it  a 
nuisance  per  ae  to  allow  water  to  flow 
across  a  sidewalk;  but  the  nuisance  con- 
sisted in  the  formation  of  ice  on  the  side- 
walk, making  it  dangerous  for  pedestrians 
to  walk  along  the  sidewalk  at  that  point. 
There  was  no  danger  to  pedestrians,  nor,  so 
far  as  appears,  any  inconvenience,  resulting 
either  from  the  ditch  or  the  flowing  water. 
But  the  gravamen  of  the  complaint  is  the 
fact  that  ice  which  resulted  from  the  pres- 
ence of  water  on  the  sidewalk  was  allowed, 
after  its  formation,  to  remain  on  the  side- 
walk. In  Center  v.  Dams,  39  Ga.  210,  two 
judges  (Brown,  Gh.  J.,  dissenting)  held 
that  the  principle  laid  down  in  the  V<ison 
Cuse,  38  Ga.  542,  was  applicable  only  in 
case  of  a  public  nuisance.  The  Code  pro- 
vides that  a  public  nuisance  gives  no  right 
of  action  to  any  individual,  unless  such  a 
nuisance  causes  special  damage,  in  which 
the  public  do  not  participate,  when  an  ac- 
tion will  lie  for  such  special  damage,  and 
that  a  private  nuisance  gives  a  right  of  ac- 
tion to  the  person  injured.  Civil  Code,  §§ 
3858-3860.  But  whatever  may  be  the 
character  of  the  nuisance,  the  action  must, 
of  course,  be  brought  against  the  person 
who  creates  or  the  one  who  maintains  the 
same.  Even  in  case  of  injury  from  a  pri- 
vate nuisance  the  landlord  will  not  be  lia- 
ble, where  tiie  tenant  had  exclusive  posses- 
sion of  the  premises,  and  where  the  nui- 
sance was  created  by  the  tenant.  Fretden- 
burg  V.  Jones,  63  Ga.  612,  66  Ga.  505,  42 
Am.  Rep.  86;  Edgar  v.  Walker,  106  Ga. 
454,  32  S.  E.  582.  (2)  This  is  manifestly 
the  sound  rule,  for,  as  was  said  in  White 
V.  Montgomery,  58  Ga.  204;  "The  use  of 
the  tenements  really  belongs  to  the  tenant 
during  the  lease.  They  are  his  property 
to  use  for  the  term  for  which  they  are  rented, 
and  the  landlord  has  no  right  to  enter  upon 
them,  except  by  permission  of  the  tenant, 
during  the  term  for  which  they  are  rented." 
The  case  of  Center  v.  Davis,  39  Ga.  210, 
217,  above  referred  to,  in  so  far  as  it  lays 
down  the  rule  that  a  landlord  will  be  liable 
for  injuries  resulting  from  a  private  nui- 
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sance  which  was  maintained  by  his  ten- 
ants, and  with  the  creation  of  which  he  had 
no  connection,  has  not  been  followed;  and, 
being  a  decision  by  two  judges,  it  is  to  be 
treated,  at  least  to  the  extent  above  referred 
to,  as  having  been  overruled  by  the  later 
cases.  An  obstruction  on  a  sidewalk  caused 
by  allowing  ice  to  remain  thereon  for  such 
a  time  and  in  such  a  way  as  to  render  the 
same  unsafe  for  travel  is  a  public  nuisance. 
See,  in  this  connection,  1  Wood,  Nuisances, 
3d  ed.  §  248.  The  Code  provides  that  if  "a 
public  nuisance  causes  special  damage  to 
an  individual,  in  which  the  public  do  not 
participate,  such  special  damage  gives  a 
right  of  action."  Civil  Code,  §  3859.  A  right 
of  action  against  whom  ?  Against  the  person 
creating  or  maintaining  the  same;  and,  if 
it  is  upon  a  sidewalk  in  a  city,  then  against 
the  city,  if  it  suffered  it  to  remain  after 
the  authorities  knew,  or  should  have  known, 
of  its  existence,  or  against  the  individual 
creating  it,  or  possibly  against  both.  But 
certainly  not  against  a  landlord  who,  be- 
fore the  nuisance  was  created,  had  parted 
with  the  possession  of  the  property,  and 
who  was  not  connected  in  any  way  with  the 
maintenance  of  the  nuisance.  So  that, 
whether  we  treat  the  nuisance  alleged  in 
the  present  case  as  a  private  or  as  a  public 
nuisance,  no  liability  arises,  under  the  facts 
proved,  against  the  landlord.  It  is  true, 
the  landlord  knew  the  ditch  was  being  used 
to  carry  water  from  the  property  across  the 
sidewalk.  But  this  in  itself  was  not  shown 
to  be  a  nuisance.  The  injury  to  the  plain- 
tiff was  not  caused  by  the  presence  of  the 
ditch  alone,  even  if  it  be  conceded  that  the 
landlord  was  directly  responsible  for  the 
presence  of  the  ditch.  The  injury  was  the 
result  of  a  combination  of  circumstances, 
consisting  of  the  presence  of  the  ditch,  the 
use  of  the  same  by  the  tenants  when  the 
weather  was  so  unusually  cold  that  water 
upon  the  ground  would  form  into  ice,  the 
flowing  of  the  water  upon  the  sidewalk  at 
such  a  time,  the  formation  of  the  ice  there- 
on, and  allowing  the  same  to  remain  upon 
the  sidewalk  after  it  had  formed.  The  con- 
necticm  of  the  landlord  with  the  matter 
terminates  altogether  at  the  point  where 
the  ditch  is  made  upon  the  premises,  and 
as  he  was  in  no  way  responsible  for  the  acts 
of  his  tenants  in  using  the  ditch  at  a  time 
when  its  use  would  probably  result  in  the 
formation  of  ice  upon  the  sidewalk,  and 
as  there  is  nothing  appearing  in  the  record 
which  made  it  his  duty  to  remove  from  the 
sidewalk  the  obstruction  thus  caused,  it 
seems  to  be  clear  that  nothing  done  by  the 
landlord  directly  contributed  to  the  injury 
which  the  plaintiff  sustained.  Certainly, 
under  the  circumstances,  the  mere  presence 
of  the  ditch  upon  his  property  was  not  the 
proximate  cause  of  the  injury.  There  was 
no  error  in  granting  a  nonsuit. 
Judgment  affirmed. 

All  the  Justices  concur,  except  Idttle» 
J.y  absent  on  account  of  sickness. 
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PH(ENIX     INSURANCE     COMPANY     of 
Hartford,  Plff.  in  Err^ 

V. 

E.  A.  SCHWARTZ. 

(••■•••••  Uft«  • •••••••/ 

*1.  A  clause  In  a  policy  of  lire  insur- 
ance, re«inlrlnff  the  assured  to  keep 
tlie  books  and  in-rentories  of  his  bus- 
iness '^securely  locked  in  a  fireproof 
safe  Rt  olght,  and  at  all  times  when  the 
building  [in  which  the  stock  insured  la  lo- 
cated] is  not  actually  open  for  boslne^s,  or, 
failing  in  this,"  to  "keep  such  books  and  in- 
ventories in  some  place  not  exposed  to  a  fire 
which  would  destroy  the  .  .  .  building,** 
does  not  apply  to  a  suspension  of  business 
caused  by  such  an  emergency  as  a  fire  raging 
in  the  vicinity  and  threatening  the  consump- 
tion of  the  building,  the  same  not  being  ac- 
tually shut  up,  and  business  operations  being 
interrupted  because  of  the  threatened  dan- 
ger. Under  such  circumstances,  the  clause 
in  question  does  require  the  Insured  to  exer- 
cise reasonable  diligence  to  preserve  the 
books  and  inventories. 

a.  Defects  in  a  motion  for  a  nevr  trial, 
caused  by  the  failure  to  properly  assign  er- 
ror upon  the  rulings  of  which  complaint  is 
made,  cannot  be  cured  by  setting  out  in  the 
bill  of  exceptions  the  various  grounds  of  the 
motion,  and  speciflcally  assigning  error  upon 
the  overruling  of  each  ground. 

8.  Under  tbe  rnlins  of  tbis  court  in 
Pheniw  Ins.  Co,  v.  Hart,  112  Ga.  765,  38  S. 
E.  ($7,  I  2140  of  the  Civil  Code,  which  au- 
thorizes the  plaintiff  in  an  action  upon  a  pol- 
icy of  Insurance  to  recover,  under  certain 
conditions,  damages  and  att't^rneys*  fees,  is 
unconstitutional. 

(April  2,  1902.) 

ERROR  to  the  City  Court  of  Richmond 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  enforce 
payment  of  the  amount  alleged  to  be  due 
on   a   fire   insurance  policy.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  M.  P.  Carroll,  for  plaintiff  in  er- 
ror: 

If  the  store  was  not  actually  open  for 
business  when  the  fire  occurred.,  and  the  in- 
ventories and  books  were  not  placed  in  an 
iron  safe,  there  waa  a  violation  of  the  prom- 
issory warranty  upon  the  part  of  the  as- 
sured, and  the  policy  would  therefore  be  void. 

Scottish  Union  d  Nat.  Ins.  Co.  v.  Stuhhs, 
98  Ga.  754,  27  S.  E.  180;  Southern  F.  Ins. 
Co.  V.  Knight,  111  Ga.  622,  52  L.  R.  A.  70, 
36  S.  E.  821. 

If  it  appears  that  plaintiff  lost  her  books 
and  inventories  from  culpable  negligence, 
and  therefore  could  not  produce  them  for 
inspection,  she  cannot  recover,  because  she 
violated  her  promissory  warranty,  for  she 
agreed  therein  to  produce  them  for  inspec- 

•Headnotes  by  Fish,  J. 


Note. — On  the  question  of  condition  in  fire 
policy  as  to  keeping,  producing,  and  preserv- 
ing books  or  papers,  including  cases  as  to  iron- 
safe  clause  in  policy,  see,  in  this  series,  Con- 
necticut F.  Ins.  Co.  V.  Jeary  (Neb.)  51  L.  R.  A. 
«98,  and  note;  also  Southern  F.  Ins.  Co.  v. 
Knight  (Ga.)  52  L.  R.  A.  70. 
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tioD  by  the  insurer,  and,  being  a  condition 

Srecedent,  it  must  be  complied  with  in  or- 
er  to  recover  on  the  policy. 
Liverpool  d  L.  d  O.  Ins.  Co.  v.  Kearney, 
36  C.  C.  A.  265,  94  Fed.  314;   Connecticut 
F,  Ins.  Co.  V.  Jeary,  60  Neb.  338,  61  L.  R. 
A.  702,  83  N.  W.  78. 

Messrs.  J.  R.  I«amar  and  C.  H.  Cohen 
for  defendant  in  error. 

Fish,  J.,  delivered  the  opinion  of  the 
court: 

A  policy  of  insurance,  issued  by  the 
Phcenix  Insurance  Company  of  Hartford, 
Connecticut,  to  Mrs.  £.  A.  Schwartz,  upon 
her  stock  of  goods  and  merchandise,  con- 
tained, among  others,  the  following  provi- 
sions: "The  following  covenant  and  war- 
ranty is  hereby  made  a  part  of  this  policy: 
Ist.  The  assured  will  take  a  complete  item- 
ized inventory  of  stock  on  hand  at  least 
once  in  each  calendar  year;  and,  unless 
such  inventoiy  has  been  taken  within  twelve 
calendar  months  prior  to  the  date  of  this 
policy,  one  shall  be  taken  in  detail  within 
thirty  days  of  the  issuance  of  this  policy, 
or  this  policy  shall  be  null  and  void  from 
such  date.  ...  2d.  The  assured  shall 
keep  a  set  of  books,  which  shall  clearly  and 
plainly  present  a  complete  record  of  busi- 
ness transacted,  including  all  purchases, 
sales,  and  shipments,  both  for  cash  and 
credit,  from  date  of  inventory,  a?  provided 
for  in  the  first  section  of  this  clause^  and 
during  the  continuance  of  this  policy.  3d. 
The  assured  will  keep  such  books  and  in- 
ventory, and  also  the  last  and  preceding  in- 
ventories, if  such  have  been  taken,  securely 
locked  in  a  fireproof  safe  at  night,  and  at 
all  times  when  the  building  mentioned  in 
this  policy  is  not  actually  open  for  business, 
or,  failing  in  this,  the  assured  shall  keep 
such  books  and  inventories  in  some  place  not 
exposed  to  a  fire  which  would  destroy  the 
aforesaid  building.  In  the  event  of  fail- 
ure to  present  such  set  of  books  and  inven- 
tories for  the  inspection  of  this  company, 
this  policy  shall  become  null  and  void,  and 
juch  failure  shall  constitute  a  perpetual 
bar  to  any  recovery  thereon."  Mrs. 
Schwartz's  store  was  consumed  by  a  fire 
which  originated  during  business  hours  in 
another  store  on  the  same  block.  Her  books 
and  inventory  were  destroyed  by  the  fire. 
They  were  not  in  the  safe,  but  had  been 
tied  up  in  a  bundle  in  anticipation  of  the 
possibility  that  the  fire  might  spread  to 
that  store,  and  placed  near  the  door,  so 
that  they  might  be  removed  in  case  of  dan- 
ger. The  company  refused  to  pay  the  pol- 
icy, on  the  ground  of  the  failure  of  the  as- 
sured to  produce  her  books  of  account  and 
inventories  in  accordance  with  the  terms  of 
the  contract  of  insurance,  and  upon  the 
further  ground  of  noncompliance  with  the 
**iron-safe"  clause  of  the  policy,  the  provi- 
sions of  which  we  have  quoted.  Mrs. 
Schwartz  thereupon  brought  suit  for  the 
lunount  of  the  policy,  toother  with  dam- 
ages and  attorneys'  fees.  The  defendant  de- 
murred to  so  much  of  the  petition  as  sought 
to    recover    damages    and    attorneys'    fees. 
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This  demurrer  was  overruled,  and  the  case 
proceeded  to  trial,  resulting  in  a  verdict  for 
the  plaintiff  for  the  full  amount  sued  for, 
including  $625  damages  for  bad  faith  on 
the  part  of  the  defen(£int  company  in  refus- 
ing to  pay  the  policy,  and  $500  as  attor- 
neys* fees,  whereupon  the  defendant  made  a 
motion  for  a  new  trial,  which  the  court  re- 
fused. To  the  overruling  of  its  demurrer, 
and  to  the  refusal  of  the  court  to  grant  a 
new  trial,  the  insurance  company  excepted. 
1.  The  proper  determination  of  the  issues 
involved  in  the  case  before  us  depends 
largely  upon  the  construction  to  be  placed 
upon  what  is  known  as  the  "iron-safe" 
clause  in  the  policy  of  insurance.  It  seems 
clear  from  the  record  that  the  plaintiff  be- 
low had  in  her  store  at  the  time  of  the  fire 
an  iron  safe,  which  was  open,  and  into 
which  the  books  and  other  records  of  the 
business  could  easily  have  been  placed ;  that 
upon  the  approach  of  the  fire,  however,  they 
were  not  placed  in  the  safe,  but  were  tied  in 
a  bundle  and  put  conveniently  at  hand,  so 
that  they  might  be  removed  from  the  build- 
ing in  the  event  that  the  conflagration, 
which  was  then  some  distance  away,  should 
seem  to  threaten  the  safety  of  the  store; 
that  the  fire  spread  much  more  rapidly  than 
was  expected,  with  the  result  that  a  wall  of 
the  building  in  which  the  plaintiff's  store 
was  located  fell  in,  destroying  her  entire 
stock  of  merchandise;  and  that  the  books 
and  inventory  were  not  removed,  but  were 
destroyed  with  the  building.  It  was  the 
contention  of  counsel  for  the  insurance 
company,  as  disclosed  by  their  brief  and  the 
written  requests  for  instructions  to  the 
jury,  that  upon  the  approach  of  the  fire  the 
plaintiff's  store  was  no  longer  "open  for 
business,"  within  the  meaning  of  the  iron- 
safe  clause  of  the  policy;  that  it  thereupon 
became  the  duty  of  the  plaintiff  to  promptly 
place  the  books  (which  up  to  that  time  had 
been  in  use)  in  the  safe;  and  that  her  fail- 
ure to  do  this,  resulting  in  her  inability  to 
produce  the  books  and  inventory  for  the  in- 
spection of  the  company,  was  a  bar  to  her 
right  to  recover  on  the  policy.  We  cannot, 
however,  concede  that  this  is  a  fair  con- 
struction of  the  iron-safe  clause.  It  is 
plain  that  on  all  ordinary  occasions  when 
ner  store  was  not  open  for  business,  such, 
for  instance,  as  Sundays,  holidays,  and 
after  the  store  had  closed  at  night,  the 
plaintiff  was  required  by  the  clause  in  ques- 
tion to  do  one  of  two  things:  She  must 
either  have  kept  the  books  and  inventories 
in  her  safe  at  the  store,  or  else  have  re- 
moved them  to  some  place  where  they  would 
not  be  exposed  to  danger  from  fire.  The 
clear  intent  of  the  clause  is  to  guard 
against  the  possible  destruction  of  these 
records  during  the  absence  from  the  store 
of  those  whose  duty  it  was  to  look  after 
them,  and  to  that  end  it  was  provided  that 
if  the  books  were  to  be  left  in  the  store  at 
night,  and  on  other  occasions  when  business 
was  not  being  transacted,  they  must  be 
kept  in  an  iron  safe,  which,  presumably, 
was  the  most  secure  place  for  them  in  tlie 
store.    But  we  see  no  warrant  for  the  con- 
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struction  that  this  clause  was  intended  to 
apply  to  occasions  of  actual  impending  dan- 
ger from  fire,  nor  are  we  aware  of  any  rule 
for  determining  just  when,  under  circum- 
stances such  as  are  disclosed  by  the  record 
now  under  consideration,  a  store  ceases  to 
be  "open  for  business."  The  fire  took  place 
during  business  hours,  and  it  does  not  ap- 
pear that  the  premises  were  ever  actually 
closed.  It  was  a  time  of  great  and  sudden 
emergency,  and,  as  a  matter  of  fact,  it  is 
conceivable  that  the  books  might  have  been 
in  greater  danger  from  destruction,  under 
the  circumstances,  in  the  iron  safe  than  if 
removed  to  some  place  outside  the  store. 
Applied  to  the  peculiar  circumstances  of 
the  present  case,  we  think  that  a  fair  inter- 
pretation of  the  iron-safe  clause  would  be 
as  follows:  The  insured  was  required  to 
preserve,  and,  in  case  of  fire,  to  produce, 
her  books  of  account  and  inventories;  the 
preservation  of  them  being  solely  for  the 
purpose  of  enabling  her  to  produce  them 
when  required.  On  all  ordinary  occasions 
when  the  store  was  not  open  for  business, 
certain  hard  and  fast  rules  were  laid  down 
to  insure  their  preservation.  In  cases  of 
sudden  emergency,  the  insured  must  exer- 
cise all  reasonable  diligence  to  effect  the 
main  end  of  the  iron-safe  clause,  viz,,  to  put 
the  books  in  a  place  of  safety,  so  that  they 
could  be  produced  for  the  inspection  of  the 
company's  agents  after  the  tire.  Whether 
such  diligence  required  the  placing  of  the 
books  in  the  iron  safe,  or  their  removal 
from  the  building,  and  whether,  in  the  pres- 
ent case,  the  plaintiff  used  such  diligence, 
were  questions  of  fact,  to  be  determined  by 
the  jury.  See  Liverpool  d  L,  d  O.  Ins.  Co, 
V.  Kearney,  2  Ind.  Terr.  67,  46  S.  W.  414; 
East  Texas  F.  Ins,  Co.  v.  Harris,  7  Tex. 
Civ.  App.  647,  25  S.  W.  720. 

2.  Certain  grounds  of  the  motion  for  a 
new  trial  complain  of  portions  of  the 
judge's  charge,  and  of  various  rulings  upon 
the  admission  of  evidence,  but  do  not  point 
out  in  wliat  the  alleged  error  consisted. 
Apparently,  counsel  for  the  plaintiff  in  er- 
ror attempted  to  cure  this  defect  in  the  mo- 
tion by  incorporating  these  grounds  in  the 
bill  of  exceptions,  and  there  specifically  as- 
signing error  on  each ;  but  under  the  ruling 
of  this  court  in  Hill  v.  State,  112  Ga.  32, 
37  S.  E.  441  (2),  and  the  cases  there  cited, 
these  assignments  of  error  cannot  now  be 
considered. 

3.  Under  the  ruling  of  this  court  in  the 
case  of  Pheniw  Ins.  Co.  v.  Hart,  112  Ga. 
765,  38  S.  E.  67,  it  is  clear  that  the  court 
erred  in  overruling  the  demurrer  to  so  much 
of  the  plaintiff's  petition  as  sought  to  re- 
cover damages  and  attorneys'  fees  under  § 
2140  of  the  Civil  Code.  We  accordingly  re- 
verse the  judgment  of  the  court  below.  Up- 
on another  hearing  it  should  be  tried  upon 
the  line  indicated  in  the  first  division  of 
this  opinion. 

Judgment  reversed. 

All  the  Justices  concur,  except  Little 
and  Lewis,  JJ.,  absent  on  account  of  sick- 
ness. 
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Elizabeth  K.  BIGBY,  Plff,  in  Err., 

V. 

J.  T.  WARNOCK. 
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*1.  A  conveyance  of  property,  -wltlt 
Intention  to  delny  or  defraud  credit- 
ors, and  such  Intention  known  to  the  party 
taking,  la  void  aa  to  them,  though  made  In 
payment  of  a  debt,  which  in  amount  approx- 
imates the  value  of  the  property  so  conveyed. 

9.  IVtAere  in  snch  n  case  a  wife  is  the 
fraudulent  grantee  of  her  husband, 
and.  In  order  to  procure  a  loan  to  herself, 
conveys  the  property,  as  security,  to  one  Ig- 
norant  of  the  fraud,  she  Is  personally  liable 
to  a  judgment  creditor  of  her  husband,  aa  to 
whom  the  conveyance  to  her  Is  void,  for  the 
amount  of  the  loan,  or  a  sufficiency  thereof 
to  satisfy  such  judgment. 

8.  In  an  action  brought  by  the  Judff- 
ment  creditor  of  the  husband  against 
the  wife  in  such  a  case,  she  cannot,  to  re- 
duce a  recovery,  plead  a  debt  due  her  by  her 
husband.  Moreover,  it  Is  Immaterial  what 
she  did  with  the  borrowed  money,  provided 
she  did  not  apply  it  to  her  husband's  debts. 

4.  An  aaaiffument  of  error  upon  the 
refusal  of  the  court  to  allow  a  wit- 
ness to  ans^rer  a  specified  question  pro- 
pounded by  the  party  calling  him  is  not  prop- 
erly made  unless  it  states  what  evidence  was 
thus  sought  to  be  elicited,  and  that  the  court 
was  informed  thereof  at  the  time  of  the  rul- 
ing. 

6«  There  ^vas  suHlcient  crldence  to 
Mrarrant  the  -verdict.  The  rulings  an- 
nounced cover  all  of  the  material  points  in 
the  case.  In  none  of  the  grounds  of  the  mo- 
tion for  new  trial  not  therein  dealt  with  does 
any  error  of  material  consequence  appear. 

(April  29,  1902.) 

ERROR  to  the  Superior  Court  for  Fulton 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  enforce 
payment  of  judgments  which  had  been  ob- 
tained against  John  S.  Bigby.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Dorsey,  Bre'urster,  ft  Ho'urell, 
B.  H.  HiU  ft  C.  D.  HIU,  and  Smith, 
Hammondt  ft  Smith,  for  plaintiff  in 
error: 

The  vendee  purchasing  property  from  his 
debtor  in  payment  of  a  bona  fide  debt  does 
not  occupy  the  same  relation  to  $  2695,  IT  2, 
aa  the  vendee  who  volunteers  to  purchase 
from  a  debtor  his  property  and  pay  him 
money  therefor. 

Ga.   Code,    $   2697. 

A  conveyance  by  a  debtor  of  his  own 
property  in  discharge  of  a  debt,  though  tak- 
en by  the  grantee  with  the  knowledge  that 
it  is  intended  to  hinder,  delay,  or  defeat 
other  creditors,  is  good  as  against  the  lat- 

*Headnotes  by  Fish,  J. 


NoTK. — As  to  the  remedies  of  a  creditor  in 
case  of  a  transfer  to  defraud  creditors,  see  also 
Field  V.  Siegel  (Wis.)  47  L.  R.  A.  433,  and  note 
on  the  subject  of  actions  for  damages  brought 
against  third  party  on  account  of  fraud  in  dis- 
posing of  the  debtor's  property  or  preventing 
the  creditor  from  collecting  his  claim. 
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ter,  unless  the  grantee  takes  more  than  the 
amount  of  his  debt,  either  for  himself,  or 
for  the  debtor,  or  others. 

Dodd  V.  Bond,  88  Ga.  369,  14  S.  E.  581; 
Bump,  Fraud.  Conv.  I  205;  Martlndale, 
Conv.  §  36;  Worland  v.  Kimberlin,  6  B. 
Mon.  608,  44  Am.  Dec.  785;  Oovanhovan  v. 
Hart,  21  Pa.  495,  60  Am.  Dec.  57;  Hodges 
Bros.  v.  Coleman,  76  Ala.  103;  Lucas  v. 
Claffiin,  76  Va.  269;  Knotoles  y.  Street,  87 
Ala.  357,  6  So.  273;  Moore  v.  Penn,  95  Ala. 
200,  10  So.  344;  Shelley  v.  Boothe,  73  Mo. 

77,  39  Am.  Rep.  481;  Kohn  Bros.  y.  Clem- 
ent, 58  Iowa,  591,  12  N.  W.  550;  Am  v. 
Hoerseman,  26  Kan.  413 ;  Moline  Wagon  Co. 
V.  Rummell,  14  Fed.  158 ;  Werner  v.  Zier- 
fuss,  162  Pa.  360,  29  Atl.  737;  Brittain  v. 
Bumham,  9  Okla.  522,  60  Pac.  241;  Jones 
Y.  Lores,  37  Neb.  816,  56  N.  W.  390;  ErdaU 
v.  Atuood,  79  Wis.  1,  47  N.  W.  1124;  Sun- 
day Creek  Coal  Co.  v.  Bumham,  52  Neb. 
364,  72  N.  W.  487;  Broach  v.  Garth  (Tex. 
Civ.  App.)  50  S.  W.  594;  Texas  Drug  Co. 
V.  Baker,  20  Tex.  av.  App.  684,  50  8.  W. 
157;  EUis  v.  Valentine,  65  Tex.  548;  Haas 
V.  Kraus,  86  Tex.  689,  27  8.  W.  256;  Mar- 
tin-Brown Co.  V.  City  Nat.  Bank  (Tex. 
Civ.  App.)  41  S.  W.  525;  Morrow  v.  Camp- 
bell, 118  Ala.  330,  24  So.  852;  Meyer  v. 
SuUshccher,  76  Ala.  120;  Pollock  v.  Meyer, 
96  Ala.  172,  11  So.  385;  Bleiler  y.  Moore, 
94  WU.  386,  6ft  N.  W.  164;  Wall  v.  Beedy, 
161  Mo.  625,  61  S.  W.  864;  Head  v.  Brackt 
(Tex.  Civ.  App.)  40  S.  W.  630;  Olmstead 
v.  Mattison,  45  Mich.  617,  8  N.  W.  555; 
Carr  v.  Briggs,  156  Mass.  78,  30  N.  E.  470; 
Hasie  v.  Connor,  53  Kan.  717,  37  Pac.  128. 

Where  the  laws  permit  a  debtor  to  pre- 
fer one  creditor  to  another :  ( 1 )  If  the  debt 
which  ia  the  consideration  of  the  convey- 
ance by  the  debtor  to  the  creditor  is  bon.i 
fide;  (2)  the  value  of  the  property  conveyed 
is  approximately  not  greater  than  the 
amount  due  on  the  debt;  (3)  no  benefit  is 
reserved  to  the  debtor;  (4)  no  benefit  is  to 
accrue  to  the  creditor  beyond  the  payment 
of  his  debt;  (5)  if  there  is  no  injury  to 
other  creditors  beyond  the  mere  payment 
of  the  preferred  debt, — ^then  the  conveyance 
is  valid,  independent  of  the  intention  of  the 
debtor  making  it,  or  the  knowledge  of  such 
intention  on  the  part  of  the  creditor  accept- 
ing the  conveyance. 

If  the  rule  shall  prevail  as  enunciated  by 
the  court,  it  is  easy  for  the  husband  to  ab 
sorb  the  wife's  property  to  himself. 

We  cannot  believe  such  a  rule  ia  correct 
in  this  state. 

Phipps  v.  Sedgwick,  95  U.  S.  ^10,  24  L. 
ed.  591-594;  Clark  v.  Beecher,  154  U.  S. 
631,  appx.,  and  24  L.  ed.  705;  United  States 
Trust  Co.  y.  Sedgwick,  97  U.  S.  304,  24  L. 
ed.  954;  Huntington  v.  Saunders,  120  U.  S. 

78,  30  L.  ed.  580,  7  Sup.  Ct.  Rep.  356. 
Messrs.  Slaton  St  Philllpa,  for  defend- 
ant in  error: 

It  is  not  the  eifect  which  renders  the  con- 
veyance void,  but  the  purpose. 

Monroe  Mercantile  Co.  v.  Arnold,  108  Ga. 
449,  34  S.  E.  176 ;  Moore  v.  Williamson,  44 
N.  J.  Eq.  496,  1  L.  R.  A.  336,  15  Atl.  587; 
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14  Am.  &  Eng.  Enc.  Law,  p.  262;  Peck  v. 
Land,  2  Ga.  1,  46  Am.  Dec.  368;  Blejmer- 
haasett  v.  Sherman,  106  U.  S.  100-117,  26 
L.  cd.  1080-1085;  Jonea  v.  Simpson,  116  U. 
S.  609,  29  L.  ed.  742,  6  Sup.  Ct.  Rep.  538; 
Herman  v.  UcKinney,  47  Fed.  758;  Rose's 
Notes  on  6  Granch,  263,  7  Cratch,  69,  60; 
8  Am.  k  Eng.  Enc.  Law,  pp.  852,  856. 

The  contention  of  the  complainant  was 
that  the  defendants  were  guilty  of  an  elab- 
orate scheme  of  fraud,  and  every  fact  evi- 
dencing such  fraud  was  admissible. 

Claflin  V.  BaUance,  91  Ga.  411,  18  S.  E. 
309. 

The  courts  even  allow  in  evidence  the  in- 
solvency of  a  husband  four  years  after  the 
alleged  fraud  between  husband  and  wife. 

King  v.  Poole,  61  Ga.  373;  Thompson  v. 
State,  60  Ga.  82 ;  Cruger  v.  Tucker,  69  Ga. 
558;  Booker  v.  Worrill,  57  Ga.  238;  Kelly 
V.  Simmons,  73  Ga.  716;  Hoffer  v.  Gladden, 
76  Ga.  532;  Clayton  v.  Broum,  30  Ga.  490; 
Planters*  d  M.  Bank  v.  Willeo  Cotton  Mills, 
60  Ga.  168;  Howard  v.  Snelling,  32  Ga.  195; 
Eollis  V.  Rodgers,  106  Ga.  13,  31  S.  E.  783. 

The  evidence  in  this  case  shows  that  the 
defendants  were  guilty  of  evasiveness  and 
generalities.     Greneralities     indicate    fraud. 

Harris  v.  Collins,  75  Ga.  97. 

Fiflli,  J.y  delivered  the  opinion  of  the 
court: 

J.  T.  Wamock  brought  an  equitable  pe- 
tition against  John  S.  Bxgby  and  his  wife, 
Elizabeth  K.  Bigby,  and  the  British  Ameri- 
can Mortgage  Company,  Limited,  herein- 
after referred  to  as  the  "Mortgage  Com- 
pany." The  petition  alleged,  in  substance, 
that  on  July  8,  1896,  petitioner  recovered  a 
judgment  against  John  S.  Bigby  for  $9,516.- 
56,  principal,  interest,  and  costs,  and  on 
September  10th  of  the  same  year  he  re- 
covered another  judgment  against  him  for 
$617.85,  principal,  interest,  and  costs;  that 
the  executions  issued  on  these  judgments 
were  returned  with  entries  of  nulla  bona; 
that  John  S.  Bigby  claimed  to  be  insolvent; 
that  prior  to  1896  he  had  large  means,  con- 
sisting of  realty,  and  bank,  railroad,  and 
other  stocks,  etc.;  that  in  1891  he  was  made 
president  of  the  Eagle  &  Pheniz  Manufac- 
turing Company,  of  Columbus,  Georgia,  and 
continued  in  the  control  of  the  affairs  of 
that  company  until  June  13,  1896,  when  it 
was  placed  in  the  hands  of  receivers;  that 
while  president  of  that  company  he  be- 
came indorser  for  large  amounts  on  its  ob- 
ligations, and  that  after  he  discovered  that 
the  company  would  fail  he  began  to  hide 
and  dispose  of  his  property  for  the  purpose 
of  hindering,  delaying,  and  preventing  his 
creditors  from  collecting  their  debts;  that 
in  pursuance  of  such  purpose,  and  without 
anv  consideration,  he  transferred  to  his  wife, 
Elizabeth  K.,  large  amounts  of  stock  in  two 
national  banks  in  Newnan,  and  in  the  West 
View  Cemetery  Company,  and  the  West 
View  Floral  Company,  and  that  she  knew 
at  the  time  of  the  transfers  that  they  were 
made  for  such  fraudulent  purpose;  that 
on  May  4,  1896,  for  the  purpose  of  hinder- 
ing, delaying,  and  defrauding  petitioner  and 
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other  creditors  (Mrs.  Bigby  knowing  of 
such  purpose  at  the  time),  Mr.  Bigby  con- 
veyed to  her,  by  a  deed,  a  certain  Ascribed 
house  and  lot,  situated  on  Washington 
street,  in  the  city  of  Atlanta;  that  though 
the  deed  stated  the  consideration  to  be  $18,- 
700,  and  though  Mrs.  Bigby  claimed  that 
the  conveyance  was  made  in  payment  ef 
debts  due  to  her  by  her  husband,  as  a  mat- 
ter of  fact  there  was  no  consideration  for 
the  conveyance,  and  it  was  executed  for  the 
fraudulent  purpose  above  stated;  that  on 
July  16,  1896,  Mrs.  Bigby,  for  the  purpose 
of  aiding  her  husband  in  hindering,  delay- 
ing, and  defrauding  petitioner  and  other 
creditors  of  her  husband,  conveyed  by  deed 
the  Washington  street  property  to  the 
mortgage  company,  to  secure  a  loan  to  her 
of  $16,000;  and  that  she  had  no  property 
except  that  which  had  been  given  to  her  by 
her  husband.  The  petitioner  prayed  that 
the  transfers  of  stocks  and  the  conveyance 
of  the  Washington  street  property  be  de- 
creed to  be  void,  that  the  equity  of  redemp- 
tion in  the  Washington  street  property  be 
decreed  to  be  subject  to  petitioner's  judg- 
ments, and  that  Mrs.  Bigby  be  decreed  to  be 
liable,  as  trustee  ea  malefido,  for  any  sum 
realized  by  her  upon  the  security  deed  given 
to  the  mortgage  company.  The  mortgage 
company  was  not  served,  and  made  no  ap- 
pearance. Bigby  and  his  wife  denied  spe- 
cifically all  allegations  of  fraud  made  in  the 
petition,  and  set  up  that  the  transfers  of 
stock  and  the  conveyance  of  the  Washington 
street  property  were  executed  in  good  faith, 
and  with  no  intention  to  hinder,  delay,  or 
defraud  the  creditors  of  Mr.  Bigby;  that 
the  consideration  of  such  transfers  and  con- 
veyance was  an  indebtedness  due  her  by 
him,  and  three  notes  given  by  him  to  her, 
in  payment  of  which  he  conveyed  to  her  the 
Washington  street  house  and  lot  specified, — • 
one  dated  January  4,  1893,  due  one  day 
after  date,  for  $10,600  (being  for  100  shares 
of  stock  in  the  Atlanta  &  West  Point  Rail- 
road Company^  which  he  had  given  to  her 
in  1883,  and  which  she  sold  to  him  at  the 
time  the  note  was  given) ;  one  dated  July 
12,  1893,  due  on  demand,  for  $3,200,  for 
money  borrowed  by  him  from  her;  and  one 
dated  May  3,  1895,  payable  on  demand,  for 
$5,000,  the  consideration  being  money 
loaned  him  by  her,  which  she  had  received 
from  the  first  National  Bank  of  Newnan 
on  stock  he  had  ^iven  her  in  January,  1896. 
Bigby  died  pending  the  suit,  and  his  wife, 
as  executrix  of  his  will,  was  made  a  party 
defendant.  On  the  trial  a  verdict  was  ren- 
dered finding  the. conveyance  of  the  Wash- 
ington street  property  to  be  void;  that  pe- 
titioner recover  of  Mrs.  Bigby  $9,603.71  "on 
account  of  the  proceeds  of  the  mortgage 
made  by  her;"  and  "in  favor  of  defendant 
as  to  the  claim  on  account  of  stocks."  A 
motion  for  a  new  trial  was  made  by  Mrs. 
Bigby  on  numerous  grounds,  which  being 
overruled,  she  excepted. 

1.  One  of  the  controlling  questions  pre- 
sented in  this  case  for  determination  is 
whether,  under  our  law,  a  conveyance  of 
property  made  by  a  debtor  with  intention 
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to  delay  or  defraud  h!a  creditors  (such  in- 
tention known  to  the  party  taking)  is  void 
as  to  other  creditors,  when  made  in  pay- 
ment of  a  debt  which  in  amount  is  approxi- 
mately the  value  of  the  property  conveyed. 
Whatever  may  be  the  rulings  of  other 
courts  on  this  question,  it  is  well  estab- 
lished by  the  former  decisions  of  this  court 
that  a  conveyance  made  under  such  circum- 
stances is  void  as  to  creditors.  In  Phinizy 
V.  Clark,  62  6a.  626,  Mr.  Justice  Bleckley 
said:  "A  fraudulent  conveyance  cannot 
stand  against  creditors,  whether  made  to 
secure  a  debt  or  not.  The  conveyance  must 
be  pure;  it  must  be  made  bona  fide,  and 
with  no  purpose  known  to  or  suspected  by 
the  creditor  to  hamper  and  entangle  the 
property  as  against  other  creditors,  for  the 
sake  of  hindering  or  delaying  them.  If 
made  partly  to  secure  a  debt,  and  partly  to 
hinder,  delay,  or  in  any  way  defraud  other 
creditors,  and  the  creditor  taking  the  deed 
has  knowledge  of  this  latter  intention,  or 
grounds  for  reasonable  suspicion,  no  title 
will  pass  as  against  the  other  creditors." 
A  like  ruling- was  made  in  Palmour  v.  John- 
soTh  84  Ga.  91,  10  S.  £.  500.  In  Conley  v. 
Buck,  100  Ga.  188,  28  S.  E.  07,  a  convey- 
ance by  a  husband  to  his  wife  was  attacked 
by  his  creditors  as  being  void,  because  made 
to  delay  and  defraud  them.  The  wife  con- 
tended that  she  was  a  creditor  of  her  hus- 
band, and  had  paid  him  full  value  for  the 
land  he  conveyed  to  her.  The  case  was 
tried  before  his  honOr  Judge  J.  H.  Lump- 
kin, who  also  presided  upon  the  trial  of 
the  case  now  in  hand.  His  charges  upon 
the  question  of  fraudulent  conveyances  were 
practically  the  same  in  both  cases.  In  pass- 
ing upon  exceptions  to  his  charge  in  the  for- 
mer case,  this  court  said:  ''There  was  no 
error  on  the  trial  of  such  a  case,  while  the 
court  was  submitting  to  the  jury  the  ques- 
tion as  to  whether  or  not  a  given  deed  from 
the  defendant  in  execution  to  his  wife,  she 
being  one  of  the  defendants  to  the  petition, 
was  made  with  intent  to  hinder,  delay,  or 
defraud  the  husband's  creditors,  in  charging, 
in  substance,  that  if  the  husband  made  the 
deed  with  such  intent,  and  this  was  known 
to  the  wife,  it  was  void  as  to  the  creditors, 
'even  though  it  may  appear  that  she  had 
paid  a  valuable  consideration;'  nor  in 
charging  that  if,  in  accepting  such  a  deed, 
she  did  so  with  the  intention  and  purpose 
of  delaying  and  defrauding  such  creditors, 
the  deed  would  be  void,  'although  it  may 
have  been  based  upon  a  valuable  considera- 
tion.' "  The  doctrine  was  again  recognized 
in  Monroe  Mercantile  Co.  v.  Arnold,  108 
Ga.  449,  34  8.  E.  176,  where  Mr.  Justice 
Lewis  said:  ".  .  .  Where  the  sole  pur- 
pose of  a  debtor  is  to  secure  his  creditors, 
and  there  is  no  intent  to  either  defraud  or 
delay  others,  such  preference  of  a  particu- 
lar creditor  will  be  upheld,  although  the 
natural  result  of  it  may  be  to  delay  other 
creditors.  Were  the  doctrine  otherwise,  it 
would  be  almost  impracticable  for  a  debtor 
to  exercise  the  privilege  of  preference  given 
him  by  law,  for  he  can  in  good  faith  secure 
a  creditor  by  making  to  him  a  conveyance 
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of  all  his  property,  yet  the  natural  result 
of  that  would  be  necessary  to  delay,  if  not 
prevent,  the  collection  of  debts  due  to 
others.  But  whenever  the  purpose  of  a 
conveyance  is  to  bring  about  such  delay, 
then  the  law  itself  is  violated,  and  the  con- 
tract by  which  his  property  is  transferred 
becomes  tainted  with  a  legal  fraud."  The 
validity  of  the  conveyance  is  to  be  deter- 
mined, not  by  its  consideration  or  effect, 
but  by  the  intention  with  which  it  is  made 
and  accepted.  There  is  nothing  ruled  in 
Dodd  V.  Bond,  88  Ga.  355,  14  S.  £.  5S1, 
cited  by  counsel  for  plaintiff  in  error,  which 
i.)  in  conflict  with  the  decisions  from  which 
we  have  quoted.  The  point  adjudicated  in 
that  case  was  that  "a  creditor  who  givei 
credit  to  a  mother  on  the  faith  of  property 
to  which  she  has  the  legal  title,  but  which 
in  equity  belongs  to  her  children,  acquires 
no  lien  upon  the  property  by  a  judgment 
rendered  against  her  after  she  has  conveyed 
it  to  a  trustee  for  their  benefit,  although 
she  may  have  been  actuated  in  making  the 
conveyance  by  an  intent  and  purpose  to  de- 
feat such  creditor,  and  such  intent  and  pur- 
pose may  have  been  known  to  the  trustee 
when  the  conveyance  was  made.  The  prop- 
erty being  equitably  that  of  the  children, 
and  the  creditor  having  acquired  no  lien 
upon  it  before  his  debtor  parted  with  the  le- 
gal title,  he  cannot  subject  it  to  a  sale  un- 
der his  judgment."  It  is  true  that  in  de- 
livering the  opinion  in  that  case  the  pres- 
ent Chief  Justice  remarked  that  "there  is 
authority  to  the  effect  that  a  conveyance 
by  a  debtor  of  his  o^i'n  property  in  dis- 
charge of  a  debt,  though  taken  by  the 
grantee  with  the  knowledge  that  it  is  in- 
tended to  hinder,  delay,  or  defeat  other 
creditors,  is  good,  as  against  the  latter,  un- 
less the  grantee  takes  more  than  the  amount 
of  his  debt,  either  for  himself  or  for  the 
debtor  or  others."  He  further  said,  how- 
ever: "Whatever  may  be  the  true  view  of 
the  law  where  a  debtor  conveys  his  own 
property  to  a  creditor,  we  are  satisfied  that 
where  one  conveys  property  not  his  own, 
which  he  wrongfully  holds,  to  the  rightful 
owner,  the  law  does  not  require  the  latter 
to  yield  his  rights  and  decline  taking  it  be- 
cause the  person  who  has  withheld  it  wrong- 
fully may,  in  returning  it,  intend  thereby 
to  keep  his  own  creditors  from  getting  it 
One  who  takes  merely  what  is  his  own  is 
not  punished  for  considerations  which  may 
operate  upon  the  mind  of  the  party  who 
gives  it  up.  In  this  case  the  wrongful 
holder  of  property  was  performing  a  legal 
and  moral  duty, — ^was  doing  that  which,  in 
the  eyes  of  the  law,  ought  to  have  been  done, 
in  placing  the  property  where  it  belonged. 
We  hold,  therefore,  that  the  conveyance  is 
good  as  against  these  creditors,  and  that 
they  cannot  subject  the  property  to  sale  un- 
der their  judgments."  It  is  obvious  that 
the  ruling  made  in  that  case  is  not  helpful 
to  the  plaintiff  in  error. 

2.  Complaint  was  made  in  the  motion  for 
a  new  trial  that  the  court  erred  in  instruct- 
ing the  jury  as  follows:  "If  you  find,  un- 
der the  evidence,  and  under  the  law  as  I 


1902. 


BiGBT  y.   WAIiNOOK. 


767 


have  giren  you  in  charge,  that  it  [the  deed 
to  the  Washington  street  property]  was  void 
as  against  this  creditor,  and  should  be  so 
declared,  then  I  charge  you  whatever 
amount  Mrs.  Bigby  received  by  placing  a 
mortgage  on  the  land  would  be,  as  a  se- 
quence of  such  finding,  a  receipt  of  money 
n-om  land  which  she  was  not  entitled  to  as 
against  this  creditor,  and  therefore  she 
would  be  liable  to  account  to  him  for  such 
money  so  received,  to  the  extent  of  his  judg- 
ment." One  of  the  exceptions  to  this 
charge  was,  in  substance,  that  even  if  Mrs. 
Bigby  was  the  fraudulent  grantee  of  her 
husband,  and  she  disposed  of  the  property 
to  an  innoceot  mortgagee,  the  plaintiff  was 
not  entitled  to  a  personal  judgment  against 
her  which  would  bind  her  separate  estate. 
It  is  a  well-established  doctrine  that  a  judg- 
ment creditor  has  the  rieht,  in  equity,  to  a 
personal  or  money  judgment  against  a 
fraudulent  grantee  of  his  debtor,  where  the 
grantee  has  so  disposed  of  the  property  as 
to  place  it  beyond  the  reach  of  the  judg- 
ment. 14  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  341;  Wait,  Fraud.  Conv.  §§  177  et  aeq.; 
Bump,  Fraud.  Conv.  §  623;  and  numerous 
cases  cited  by  the  authors.  The  reason  upon 
which  the  rule  is  founded  is  well  stated  in 
Ferguson  v.  Hillman,  66  Wis.  181,  12  N.  W. 
380,  as  follows:  "The  property  in  the 
hands  of  the  fraudulent  purchaser  is  held 
by  him  in  trust  for  the  creditors  of  his 
fraudulent  vendor,  and  when  the  property 
is  converted  into  money  the  money  is  im- 
pressed with  the  same  trust.  The  original 
conveyance  being  void  as  to  creditors,  no 
title  as  to  them  ever  passed  to  the  grantee; 
and,  if  he  sells  it  and  receives  the  money, 
he  must  hold  the  money  for  the  benefit  of 
the  creditors.  In  equity,  such  money  in 
the  hands  of  the  fraudulent  grantee  is  held 
for  the  benefit  of  the  creditors."  To  same 
effect,  see  BUUr  v.  Smith,  114  Ind.  118,  16 
N.  E.  817,  and  Smith  v.  S<md8,  17  Neb.  498, 
23  N.  W.  356.  Of  course,  the  recovery 
against  the  fraudulent  grantee  will  be  lim- 
ited to  the  amount  of  the  creditor's  judg- 
ment against  his  debtor,  and  cannot  exceed 
the  proceeds  of  the  property  or  its  value. 

Does  this  rule  apply  where  a  wife  is  the 
fraudulent  grantee  of  her  husband?  The 
Supreme  Court  of  the  United  States,  In 
Phippa  V.  Sedgwick,  96  U.  S.  3,  24  L.  ed. 
591,  which  was  on  appeal  from  New  York, 
held  that  it  did  not.  Mr.  Justice  Miller, 
in  delivering  the  opinion  of  the  court,  said: 
"The  statutes  of  the  different  states  have 
gone  very  far,  in  this  country,  to  modify 
the  peculiar  relations  of  husband  and  wife, 
as  they  existed  at  common  law,  in  reference 
to  their  property.  But-  they  have  not,  ex- 
cept, perhaps,  in  Louisiana,  gone  so  far  as 
to  recognize  the  civil  law  rule  of  perfect  in- 
dependence in  dealing  with  each  other. 
While  the  statutes  of  New  York  have  recog- 
nized certain  rights  of  the  wife  to  deal  with 
and  contract  in  reference  to  her  separate 
property,  they  fall  far  short  of  establishing 
the  principle  that  out  of  that  separate  prop- 
erty she  can  be  made  liable  for  money  or 
property  received  at  her  husband's  hands, 
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which  in  equity  ought  to  have  gone  to  pay 
his  debts.  .  .  .  Such  a  proposition 
would  be  a  very  unjust  one  to  the  wife  still 
under  the  dominion,  control,  and  personal 
influence  of  the  husband."  This  case  was 
followed  in  United  States  Trust  Co.  v.  Sedg- 
toick,  97  U.  S.  304,  24  L.  ed.  964,  and  Hunt- 
ington V.  Saunders,  120  U.  S.  78,  30  L.  ed. 
680,  7  Sup.  Ct.  Rep.  358,  and  these  were 
approved  in  Clark  v.  Beecher,  154  U.  S. 
631,  appx.,  and  24  L.  ed.  706,  14  Sup.  Ct- 
Rep.  1184.  Mr.  Wait,  in  his  work  on 
Fraudulent  Conveyances,  3d  ed.  §  180,  says: 
"These  Supreme  Court  cases  certainly  ac- 
complish an  unfortunate  result,  and  prob- 
ably will  not  be  universally  accepted,  if,  in- 
deed, the  principles  they  embody  are  not 
superseded  in  some  states  by  the  removal 
of  the  disabilities  incident  to  coverture.  In 
Post  V.  Stiger,  29  N.  J.  Eq.  668,  it  appeared 
that  property  had  been  conveyed  to  a  wife 
in  fraud  of  the  husband's  creditors.  The 
wife  set  up  as  a  defense  the  fact  that  she 
had  disposed  of  it.  The  court  said  that  she 
must  answer  for  its  value.  An  attempt  was 
made  to  show  that  she  had  subsequently 
lost  by  bad  bargains  all  the  property  that 
she  had  acquired  by  the  conveyance.  The 
proofs  did  not  seem  to  sustain  this  view, 
but  the  court  remarked  that,  even  if  it  had 
been  so  proved,  this  would  not  relieve  her 
from  liability,  and,  continuing,  said:  'She 
held  the  property  as  trustee  of  her  hus- 
band's creditors,  and  dealt  with  it  at  her 
peril.  A  fraudulent  grantee  cannot  repel 
the  claims  of  the  creditors  of  the  grantor 
by  simply  saying:  "I  have  lost,  by  im- 
prudent bargains  or  collusive  foreclosures, 
the  property  I  attempted  to  conceal,  and 
therefore  I  am  answerable  for  nothing." 
It  may  be  urged  that  this  case  is  a  dictum 
on  the  points-  cited.  This  is  probably  a 
legitimate  criticism,  for  the  court  practic- 
ally found  that  the  wife  still  had  the  prop- 
erty; yet  as  an  expression  of  opinion  of  a 
highly  intelligent  court,  pointing,  as  wo 
claim,  in  the  right  direction,  we  regard  the 
dictum  as  worthy  of  adoption  as  an  abso- 
lute authority."  In  Goale  v.  Moline  Ploxo 
Co.  134  111.  350,  26  N.  E.  1016,  it  was  held: 
"Where  a  wife  to  whom  her  husband  has 
fraudulently  conveyed  land  mortgages  it  to 
a  bona  fide  mortgagee,  and,  when  the  con- 
veyance is  attacked  by  the  husband's  cred- 
itors, claims  to  own  the  land,  and  avows  the 
execution  of  the  mortgage,  she  will  be  per- 
sonally liable  to  the  creditors  for  the  money 
obtained  on  the  mortgage,  though  it  went  to 
the  husband."  In  Jones  v.  Davenport,  44 
N.  J.  Eq.  33,  13  Atl.  662,  it  was  held: 
Where  a  husband  shortly  before  his  death 
transferred  to  his  wife,  who  was  afterwards 
his  executrix,  certain  shares  of  bank  stock 
for  an  alleged  consideration, — $2,600  less 
than  she  realized  several  months  afterwards, 
— ^the  wife  is  personally  liable  to  his  cred- 
itors for  the  sum  which  she  received  from 
the  sale.  In  Blair  v.  Smith,  114  Ind.  118, 
15  N.  E.  817,  it  was  held:  "Where  a  hus- 
band, to  defraud  his  creditors,  gives  money 
to  his  wife,  who  yields  no  consideration, 
and  who  accepts  the  money  with  knowledge 
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of  his  frandulent  purpose,  she  is  chargeable 
as  a  trustee,  and  may  be  compelled  to  ac- 
count as  such  at  the  suit  of  the  husband's 
creditors."  It  is  true  that  in  these  cases 
the  point  seems  not  to  have  been  raised  that 
the  wife  was  not  personally  liable,  because 
she  was  presumed  to  have  acted  under  the 
influence  and  control  of  her  husband;  but, 
if  any  such  presumption  existed  in  law, 
surely  it  would  have  been  noticed  by  the 
learned  judges  who  rendered  these  decisions. 
In  Phelps  V.  Smith,  116  Ind.  387,  17  N.  E. 
602,  19  N.  E.  166,  where  the  ruling  in  Blair 
V.  Smith,  114  Ind.  118,  15  N.  E.  817,  was 
approved,  Elliott,  J.,  in  delivering  the  opin- 
ion of  the  court,  said:  "The  decision  in 
Phipps  V.  Sedgivick,  96  U.  S.  3,  24  L.  ed. 
591,  if  conceded  to  be  otherwise  relevant,  is 
not  in  point,  because  the  court  placed  its 
judgment  upon  the  disability  created  by 
coverture,  saying  that  'such  a  proposition 
would  be  a  very  unjust  one  to  the  wife  still 
under  the  dominion,  control,  and  personal 
influence  of  the  husband.'  Manifestly  this 
rule  cannot  apply  in  jurisdictions  where  a 
married  woman  possesses  nearly  all  the 
rights  of  a  feme  sole,  and  where  'ability 
is  the  rule,  and  disability  the  exception.'" 
Under  our  law,  a  married  woman,  in  deal- 
ing with  her  separate  estate,  stands  upon 
the  same  footing  as  a  man  or  a  feme  sole, 
with  these  restrictions  only:  She  cannot 
bind  it  by  any  contract  of  suretyship,  nor 
by  any  assumption  of  the  debts  of  her  hus- 
band, nor  sell  it  to  a  creditor  in  payment 
of  her  husband's  debts,  nor  sell  it  to  her 
husband  without  an  order  of  the  superior 
court.  Civil  Code,  §§  2488,  2490.  As  said 
by  Chief  Justice  Jackson  in  Howard  v. 
Simpkins,  70  Ga.  322:  ".  .  .  The  law 
in  regard  to  a  married  woman,  and  all  her 
rights  and  disabilities,  has*  undergone  a 
complete  revolution  in  this  state  since  the 
act  of  1866,  which,  in  effect,  and  as  to  all 
her  property,  makes  her  a  feme  sole,  al- 
most in  every  respect  as  if  she  never  had 
been  married,  so  far  as  property  is  con- 
cerned." Barring  the  exceptions  above  in- 
dicated, she  may  contract  as  if  she  were  a 
feme  sole,  and  she  is  certainly  not  under 
the  dominion,  control,  and  personal  influ- 
ence of  the  husband  to  the  extent  she  was 
at  common  law.  There  the  wife  was  not 
responsible,  except  as  to  certain  offenses, 
for  acts  done  in  her  husband's  presence,  for 
the  reason  that  she  was  supposed  to  act  un- 
der his  coercion.  Under  our  statute,  how- 
ever, there  is  no  such  presumption,  but  in 
order  for  the  wife  to  stand  excused  for  the 
commission  of  any  offense,  however  small, 
on  the  ground  of  the  presence  of  her  hus- 
band, "it  must  appear  that  she  was  in 
fact  coerced,  or  that  he  used  violent  threats, 
command,  or  some  equivalent  means  of  co- 
ercion calculated  to  overpower  her  will  and 
lender  her  a  passive  instrument  rather  than 
a  voluntary  agent  of  crime."  Bell  v.  State, 
92  Ga.  49,  18  S.  E.  186.  In  Vaughn  v.  Mil- 
ler, 76  Ga.  712,  it  was  held  that  if  a  wife, 
by  consent  and  arrangement  with  her  hus- 
band, assist  him  to  procure  goods  from  an- 
other for  the  purpose  of  enabling  her  hus- 
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band  to  pay  a  debt  she  holds  against  him, 
which  she  cannot  otherwise  collect,  or  wKicli 
she  is  doubtful  about  collecting,  she  is 
guilty  of  such  a  fraud  as  will  make  her  lia- 
ble to  the  person  from  whom  the  goods  are 
procured,  whether  the  credit  for  the  goods 
be  extended  to  her  or  to  the  husband. 

It  is  further  argued  by  counsel  for  plain- 
tiff in  error  that:  "It  is  the  policy  of  oar 
laws  to  protect  [the  wife's]  separate  estate 
against  the  influence  of  her  husband,  and 
.  .  .  that  the  rule  laid  down  by  the 
court  in  his  charge  opens  the  gate  to  a 
method  to  subject  the  wife's  separate  estate 
to  the  obligations  of  the  husband.  If  the 
rule  shall  prevail  as  enunciated  by  the 
court,  it  is  easy  for  the  husband  to  absorb 
the  wife's  property  to  himself."  And  the 
following  illustration  is  given:  "A  man 
has  a  wife  possessed  of  a  large  separate  es- 
tate. He  has  a  large  estate.  He  wants 
money.  The  law  presumes  that  the  wife  is 
subject  to  the  husband's  influence.  He  con- 
veys to  her,  in  fraud  of  his  creditors,  prop- 
erty of  large  value.  He  has  her  to  mort- 
gage it  for  its  full  value.  He  takes  the 
money  and  appropriates  it  to  his  own  uses. 
Creditors  attack  the  conveyance.  It  is 
found,  as  in  this  case,  fraudulent;  and,  as 
the  property  given  her  by  her  husband  is 
mortgaged  for  its  full  value,  a  judgment 
against  her  for  the  amount  realized  from 
the  mortgage  is  had.  It  sweeps  away  her 
entire  separate  estate.  The  law  has  been 
circumvented.  The  separate  estate  has  been 
appropriated  to  the  payment  of  her  hus- 
band's debts,  in  spite  of  the  statute  enacted 
to  protect  it."  Even  granting,  for  the  sake 
of  the  argument,  that  the  wife's  separate 
estate  would  be  subject  in  the  hypothetical 
case  suggested  by  counsel,  it  is  vei^r  improb- 
able that  a  husband  would  ever  resort  to 
such  a  scheme  for  the  purpose  of  defrauding 
his  wife.  When  he  undertakes  to  devise 
means  for  the  purpose  of  fraudulently  pro- 
tecting his  own  property  against  the  just 
demands  of  his  creditors,  he  is  not  likely  to 
use  methods  the  purpose  of  which  is  to 
subject  his  wife's  separate  estate  to  the 
payment  of  his  debts;  but  he  will,  in  all 
probability,  adopt  some  plan  by  which  his 
property  may  be  put  beyond  the  reach  of  his 
creditors,  and  yet  so  placed  that  he  and  his 
wife  may  still  enjoy  both  the  benefits  aris- 
ing from  its  use,  and  the  use  of  her  prop- 
erty also.  If  the  law  were,  as  counsel  for 
the  plaintiff  in  error  insists  it  is,  that  a 
personal  judgment  cannot  be  obtained 
against  a  wife  who  is  the  fraudulent 
grantee  of  her  husband,  a  wide  door,  in- 
deed, would  be  open  for  fraud.  All  that  an 
insolvent  husband  who  desired  to  defraud 
his  creditors  would  then  have  to  do  would 
be  to  conspire  with  his  wife,  convey  all  his 
property  to  her,  have  her  sell  or  mortgage 
the  same  to  an  innocent  party,  and  conceal 
the  proceeds.  She  would  then  be  enabled 
to  enjoy  the  fruits  of  her  own  wrong,  while 
her  separate  estate,  however  large  it  might 
be,  would  be  free  from  liability. 

3.  Another  contention  of  the  plaintiff  in 
error  was  that  no  personal  judgment  should 
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be  rendered  against  her,  because  the  evi- 
dence showed  that  she  borrowed  $10,000 
from  a  bank,  for  which  she  gave  her  note, 
with  her  husband  as  surety ;  that  she  loaned 
this  money  to  the  Eagle  &  Phenix  Manufac- 
turing Company,  and  took  its  note,  with  her 
husband  as  indorser  thereon;  that,  of  the 
money  she  loaned  it,  the  company  paid 
$5,000  in  satisfaction  of  a  note  held  by 
Warnock  against  it,  upon  which  her  hus- 
band was  indorser;  that  sbe  paid  her  note 
to  the  bank  with  part  of  the  money  she  bor- 
rowed from  the  mortgage  company,  and 
for  which  the  security  deed  was  given;  and 
that  she  had  recovered  a  judgment  against 
her  husband,  as  indorser  on  the  note  given 
her  by  the  Eagle  &  Phenix  Manufacturing 
Company,  for  a  sum  larger  than  the  amount 
she  had  received  from  the  mortgage  com- 
pany. She  therefore  claimed  that,  as  her 
judgment  against  her  husband  was  larger 
than  the  amount  which  she  had  obtained 
by  encumbering  the  realty  which  her  hus- 
band conveyed  to  her,  she  was  not  liable 
tr>  the  plaintiff  in  tbe  case,  and,  further, 
that  she  was  not  liable  because  she  had,  in 
effect,  appropriated  $10,000  of  the  money 
she  received  from  the  mortgage  company  to 
the  payment  of  her  husband's  debts.  We  do 
not  think  these  contentions  sound.  As  al- 
ready seen,  if  Bigby  fraudulently  conveyed 
the  house  and  lot  to  his  wife  for  the  pur- 
pose of  defeating  his  creditors,  and  she  par- 
ticipated in  the  fraud,  she  was  liable  as  a 
trustee  ex  maleficio  to  Warnock,  to  the 
amount  of  his  judgments,  for  the  money  she 
procured  on  the  property  by  conveying  it  to 
the  mortgage  company,  which  took  without 
notice  of  the  fraud.  If  she  was  such  a 
fraudulent  grantee,  and  had  really  paid  a 
part  of  the  consideration  for  the  property 
transferred  to  her  by  her  husband  in  cash, 
she  could  not  even  set  up  against  the  plain- 
tiff's recovery  the  amount  of  money  which 
she  thus  paid.  For  the  rule  is  that  '*the 
loss  of  the  amount  paid  by  the  fraudulent 
grantee  is  the  penalty  which  the  law  in- 
flicts for  the  fraudulent  transaction.  To 
refund  to  the  grantee  the  amount  he  has 
paid  would  be  to  remove  all  danger  of  loss, 
and  destroy  the  salutary  restraint  which 
the  law  has  built  up  against  such  transac- 
tions." 14  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
345.  It  seems  that  the  spirit  of  this  rule 
would  preclude  a  fraudulent  grantee  from 
setting  up  a  debt  which  the  grantor  owes 
him,  to  reduce  the  amount  of  the  recovery 
against  him  by  the  grantor's  creditor.  But 
be  this  as  it  may,  it  is  certainly  true  that 
the  conveyance  from  Bigby  to  his  wife  was 
valid  as  between  them,  though  made  to  de- 
feat his  creditors,  and  accepted  by  her  with 
knowledge  of  the  fraudulent  purpose.  Flan- 
ncry  v.  Coleman,  112  Ga.  648,  37  S.  £.  878. 
After  such  conveyance,  the  title  to  the  prop- 
erty was  in  her  as  to  all  the  world,  except 
her  husband's  creditors;  and  it  follows  that 
she  in  like  manner  held  the  money  she  bor- 
rowed on  the  property  from  the  mortgage 
company.  This  being  true,  this  money, 
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which  as  to  the  plaintiff,  Warnock,  she  held 
as  trustee,  and  which  was  subject  to  the 
debt  he  held  against  her  husband,  should 
not  be  applied  to  the  payment  of  a  debt  she 
held  against  him,  because,  as  between  her 
and  him,  it  was  not  his  money,  but  hers,  and 
it  would  be  an  anomaly  for  her  to  collect 
a  debt  she  held  against  her  husband  out  of 
her  own  property.  Nor  could  the  use  made 
by  Mrs.  Bigby  of  the  money  she  received 
by  encumbering  the  property,  if  she  was 
such  a  fraudulent  grantee,  affect  the  recov- 
ery against  her,  provided  such  money  was 
not  applied  to  the  payment  of  her  husband's 
debts.  Mason  v.  Pierron,  69  Wis.  585,  34 
N.  W.  921.  See  14  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  347.  The  portion  of  the  money 
Mrs.  Bigby  received  from  the  mortgage  com- 
pany which  she  paid  to  the  bank  was  in 
satisfaction  of  her  own  debt,  for  which  she 
had  given  her  individual  note,  with  her 
husband  as  surety.  She,  and  not  her  hus- 
band, was  the  primary  debtor  on  this  note, 
and  she  got  the  benefit  of  the  payment. 
That  the  Eagle  &  Phenix  Manufacturing 
Company,  to  which  she  loaned  the  money 
she  borrowed  from  the  bank,  had  used  part 
of  it  in  paying  a  note  which  Warnodc,  the 
plaintiff  below,  held  against  it,  and  upon 
which  Bigby  was  indorser,  is  wholly  imma- 
terial, as  such  payment  was  in  liquidation 
of  a  debt  for  which  it  was  primarily  liable, 
and  not  Bigby.  It  is  clear,  therefore,  that 
the  $10,000  paid  to  the  bank  by  Mrs.  Bigby 
was  not  a  payment  to  any  creditor  of  her 
husband.  Our  conclusion  upon  this  subject 
is  that,  while  recognizing  the  great  weight 
which  should  be  accorded  to  the  decisions  of 
the  highest  judicial  tribunal  in  the  land,  yet 
the  reasons  given  by  the  court  in  Phippa  v. 
Sedgwick,  95  U.  S.  3,  24  L.  ed.  591,  for 
holding  that,  where  property  is  conveyed 
by  a  husband  to  his  wife  in  fraud  of  his 
creditors,  a  personal  judgment  for  its  value 
cannot  be  taken  against  her,  do  not  apply 
in  this  state,  where  married  women  *are 
practically  free  from  the  disabilities  im- 
posed upon  them  at  common  law. 

4.  In  one  of  the  grounds  of  the  motion  for 
a  new  trial,  complaint  was  made  of  the  re- 
fusal of  the  court,  upon  objection  made  by 
counsel  for  defendant  in  error,  to  allow  a 
witness  to  answer  a  question  propounded  by 
counsel  for  plaintiff  in  error.  The  motion 
set  forth  what  the  answer  to  the  question 
would  have  been,  but  it  does  not  appear  that 
the  court  was  informed  at  the  time  the  rul- 
ing excepted  to  was  made  what  answer  was 
expected  to  the  question.  The  exact  point 
here  presented  was  decided  in  Southern  Mut. 
Ina,  Co.  V.  Hudson,  113  Ga.  438,  38  S.  E. 
964.  In  discussing  a  ground  of  a  motion 
for  a  new  trial  similar  to  the  one  now  un- 
der consideration,  Mr.  Justice  Little,  speak- 
ing for  the  court,  said:  *^nder  repeated 
rulings  of  this  court,  the  ground  cannot  be 
considered,  because  the  material  inquiry  is. 
Did  the  court  err  in  excluding  the  answer 
to  that  question  from  the  juryT  And  there 
having  been  no  statement  made  on  the  trial 
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as  to  what  his  answer  would  have  been,  the 
judge,  of  course,  did  not  pass  on  the  ma- 
teriality of  the  proposed  testimony;  and, 
because  he  did  not,  we  cannot  overrule  him. 
.  .  .  He  was  entitled,  at  least,  to  have 
known,  in  substance,  what  the  answer  to 
the  question  would  have  been."  There  was 
tlierefore  no  merit  in  this  assignment  of  er- 
ror, as  made  in  the  motion  for  a  new  trial. 

5.  Counsel  for  plaintiff  in  error  earnestly 
contended  that  the  verdict  was  without  evi- 
dence to  support  it;  that  the  plaintiff  below 
sought  discovery  from  Mr.  and  Mrs.  Bigby, 
and  they  both  answered,  denying  that  the 
conveyance  from  him  to  her  of  the  Wash- 
ington street  property  was  made  with  any 
intent  to  hinder,  delay,  or  defraud  plaintiff 
or  any  other  creditor,  but  asserted  that  the 
conveyance  was  made  in  good  faith  for  the 
purpose  of  paying  bona  fide  debts  due  her 
by  him,  which  were  set  out  in  detail;  and 
that  their  answers  were  not  overcome  by 
two  witnesses,  or  one  witness  and  corrobo- 
rating circumstances.  After  a  very  thor- 
ough examination  and  consideration  of  the 
evidence  in  the  record,  we  have  concluded 
that  it  was  sufficient  to  warrant  the  jury 
in  finding  that  the  conveyance  of  the  Wash- 
ington street  house  and  lot  was  made  by 
the  grantor  for  the  purpose  of  delaying  or 
defrauding  his  creditors,  and  that  the 
grantee  knew  of  such  purpose  at  the  time, 
or  had  reasonable  pounds  of  suspicion  of 
that  fact. 

The  contentions  of  the  plaintiff  below 
were  (1)  that  the  conveyance  was  volun- 
tary, without  valuable  consideration,  and 
made  by  an  insolvent  debtor;  (2)  that  it 
was  made  with  intention  to  delay  or  de- 
fraud creditors,  and  such  intention  was 
known  to  the  grantee.  The  interrogatories 
propounded  to  Mr.  and  Mrs.  Bigby  in  the 
plaintiff's  petition  were  manifestly  confined 
to  questions  relating  to  the  first  of  these 
contentions.  They  were  both  interrogated 
as  to  the  value  of  their  respective  estates 
during  the  years  1891,  1892,  1893,  1894, 
1895,  and  1896.  They  were  asked  of  what 
their  estates  consisted  during  those  years; 
what  had  become  of  the  property;  if  any  of 
it  had  been  transferred,  to  whom,  when, 
how,  and  for  what  consideration,  and  what 
was  done  with  the  proceeds  received  from  it. 
The  only  interrogatories  propounded  spe- 
cifically to  Mr.  Bigby  in  reference  to  the 
Washington  street  property  were  as  fol- 
lows: "Did  your  wife  pay  you  any  consid- 
eration when  you  transferred  the  Washing- 
ton strert  house  and  lot  to  her?  If  so,  what 
was  the  consideration?  If  it  was  in  money, 
what  did  you  do  with  the  money,  where  did 
she  get  it,  and  from  whom  did  she  get  it? 
If  it  was  an  indebtedness  from  you  to  her, 
state  when  and  how  it  originated,  and  in 
what  shape  it  was  when  you  transferred 
said  house  and  lot  to  her?  If  she  loaned 
you  the  money,  state  when  she  loaned  it  to 
you,  and  where  she  got  it?"  The  only  in- 
terrogatories propounded  to  Mrs.  Bigby  as 
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to  such  property  were  practically  the  same. 
The  petition  expressly  stated  that  discovery 
from  the  defendants  was  waived,  except  as 
to  the  specific  questions  therein  propounded. 
Granting  that  the  answers  responsive  t43 
the  interrogatories  would,  after  the  defend- 
ants were  sworn  and  examined  as  witnesses 
in  their  own  behalf,  have  to  be  overcome  by 
the  testimony  of  two  witnesses,  or  one  wit- 
ness and  corroborating  circumstances,  this 
was  not  true  as  to  answers  which  were  not 
so  responsive,  and  as  to  subjects  in  relation 
to  which  discovery  had  been  waived.  We 
will  mention  some  of  the  circumstances  in 
evidence  from  which,  in  our  opinion,  the 
jury  could  have  found  that  the  conveyance 
of  the  Washington  street  property  was  made 
to  delay  or  defraud  the  creditors  of  the 
grantor,  and  that  the  grantee  took  with 
knowledge  of  the  fraudulent  purpose,  or 
grounds  for  reasonable  suspicion:  The 
parties  to  it  were  husband  and  wife,  and 
the  familiar  rule  that  transactions  between 
them  are  to  be  closely  scanned,  and  their 
bona  fides  clearly  established,  was  applic- 
able. The  grantor  was  insolvent  at  the 
time,  and  the  suits  upon  which  defendant 
in  error  obtained  judgments  against  hlra 
were  then  pending.  The  conveyance  was 
executed  May  4th,  recorded  May  28th,  and 
the  property  conveyed  by  the  grantee  to  the 
mortgage  company  on  July  15th  thereafter. 
The  three  notes  of  the  grantor  held  by  the 
grantee,  the  payment  of  which  they  claimed 
to  have  been  the  consideration  for  the  con- 
veyance, were  dated,  respectively,  July  4, 
1893,  July  12th  of  the  same  year,  and  May 
3,  1895, — two  of  them  payable  on  demand; 
the  other,  one  day  after  date;  and  the 
grantee  never  made  any  request  for  pay- 
ment of  either  the  interest  or  principal  un- 
til within  about  two  months  before  defend- 
ant iif  error  obtained  judgment  against  the 
grantor,  when  the  grantee  then  demanded 
payment.  The  consideration  stated  in  the 
conveyance  was  $18,700,  the  sum  total  of 
the  principal  of  the  three  notes.  The  grant- 
or testified:  '*The  consideration  that  was 
specified  in  the  deed  -was  purely  an  arbi- 
trary one, — one  that  we  thought  would  con- 
trol in  giving  in  taxes."  "I  transferred  this 
house  on  May  4,  1896,  to  pay  her  this  note, 
and  dividends  and  other  debts  that  I  owed 
her.  The  fair  valuation  of  the  house  and 
lot  at  that  time  was  probably  $16,000  or 
$17,000."  The  grantee,  in  her  application 
to  the  mortgage  company  for  the  loan, 
valued  the  property  at  $30,000,  and  there 
was  evidence  that  it  was  worth  $25,000. 

The  rulings  made  cover  all  the  material 
points  in  the  case.  In  none  of  the  grounds 
of  the  motion  for  a  new  trial  not  dealt  with 
does  any  error  of  material  consequently  ap- 
pear. 

Judgment  affirmed^ 

All  the  Justices  concur,  except  Xiewl«» 
J.,  absent  on  account  of  sickness. 
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1.  A  natural  saa  company  lutvinff  au- 
thority to  lay  Its  mains  In  a  pnblie 
street  and  supply  gas  to  consumers,  charg- 
ing a  flat  rate  by  the  month  or  a  certain 
meter  rate  per  1,000  feet,  cannot  enforce  the 
latter  rate  against  a  single  consumer  If  It 
makes  an  unjust  discrimination  against  him. 

S.  To  entitle  a  consumer  to  an  order 
rcQulrinff  a  ffaa  company  having  au- 
thority to  charge  flat  or  meter  rates  to  sup- 
ply him  at  the  flat  rate  the  same  as  all  other 
consumers  are  supplied,  he  must  show  that 
the  enforcement  of  the  meter  rate  against 
him  will  be  an  unjust  discrimination. 

(March  11,  1902.) 

APPEAL  b^  defendant  from  a  judgment 
of  the  Circuit  Court  for  Boone  County 
in  favor  of  relator  in  a  proceeding  to  com- 
pel defendant  to  supply  it  with  gas  at  a  flat, 
rather  than  at  a  meter,  rate.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs,  S.  M.  Balaton  and  F.  Winter 
for  appellant. 

3ifr.  Ira  M.  Sharp  e  for  appellee. 

Gltfetty  J.,  delivered  the  opinion  of  the 
eourt: 

The  appellee  commenced  this  action  in  the 
court  below  to  compel  the  appellant,  by 
mandate,  to  supply  the  home  of  appellee's 
relator  with  natural  gas  service  on  the 
basis  of  what  is  known  as  a  ''flat  rate,"  as 
distinguished  from  a  meter  rate.  Issues 
were  framed,  and,  pursuant  to  request,  the 
court  below,  after  hearing  the  evidence,  pre- 
pared and  filed  special  findings  of  fact,  to- 
gether with  its  conclusions  of  law  thereon. 
It  is  not  necessary  to  discuss  the  correct- 
ness of  the  rulings  of  the  trial  court  on  the 
pleadings,  as  the  same  matters  arise  upon 
the  special  findings  of  fact  and  conclusions 
of  law.  The  material  facts  in  the  case,  as 
found  by  the  court  below,  are  these:  That 
the  appellant  is  a  corporation;  that  on  the 
19tb  day  of  November,  1891,  the  board  of 
trustees  of  the  town  of  Thomtown  duly 
passed  and  adopted  an  ordinance  prescrib- 
ing the  terms  upon  which  corporations  in- 
corporated for  such  purposes  might  lay  and 


maintain  pipes  in  the  streets  and  alleys  of 
said  town  tor  use  in  supplying  said  town 
and  its  inhabitants  with  natural  gas  for 
heating  and  illuminating  purposes;  that  it 
was  provided  in  said  ordinance  that  any 
corporation  accepting  such  grant  should 
charge  certain  annual  and  monthly  prices 
for  the  service  furnished,  but  that  it  snould 
have  the  right,  if  it  provided  a  meter,  to  re- 
quire "any  consumer"  to  pay  for  the  gas. 
used  by  him  at  a  rate  not  exceeding  20  cents 
per  1,000  cubic  feet  of  gas  supplied;  that 
said  ordinance  was  accepted  by  a  corpora- 
tion known  as  the  People's  Natural  Cra& 
Company,  and  that  the  appellant  afterward, 
and  on  the  15th  day  of  May,  1893,  became 
its  successor,  and  by  virtue  of  the  authority 
of  said  ordinance  laid  mains  in  the  streets 
and  alleys  of  said  town,  and  entered  upon 
and  continued  the  business  of  supplying 
natural  gas  to  said  town  and  its  inhabitants 
for  heating  and  illuminating  purposes ;  that 
it  laid  one  of  its  mains  in  the  street  upon 
which  the  relator's  lot  abuts,  and  in  front 
of  the  house  thereon  situated;  that  appel- 
lant connected  the  gas  pipes  in  relator's 
house  with  said  main,  and  from  that  time* 
until  the  5th  day  of  January,  1900,  supplied 
his  house  with  natural  gas  for  heating  and 
illuminating  purposes  on  the  basis  of  the 
flat  rate  provided  for  in.  said  ordinance; 
that  on  said  day  appellant's  agent  requested' 
the  relator  to  enter  into  a  new  and  written 
contract,  in  consideration  that  appellant 
would  not  require  him  to  thereafter  pay  for 
the  gas  he  consumed  by  meter  measurement, 
by  which  proposed  contract,  if  signed  by 
him,  he  would  have  agreed  to  pay  a  flat  rate- 
largely  in  excess  of  the  ordinance  require- 
ment, and  also  have  agreed  to  other  condi- 
tions not  provided  for  in  said  ordinance; 
that  said  relator  refused  so  to  do,  and  tend- 
ered payment  of  the  amount  that  would  be 
due  from  him  for  a  certain  time  in  the  fu- 
ture on  the  basis  of  the  flat  rate  that  the- 
ordinance  provided  for ;  that  this  tender  was- 
refused  by  appellant,  and  it  shut  off  the  flow 
of  gas  from  relator's  premises,  and  appel- 
lant's said  agent  informed  him  that  he- 
would  be  required  to  enter  into  said  new 
proposed  contract  before  it  would  furnish 
gas  to  him;  that  said  relator  afterwarda 
and  on  the  same  day  renewed  his  tender, 
and  demanded  that  the  gas  be  furnished  his 
said  house ;  that  the  appellant  refused  so  to 
do,  but  said  agent  immediately  informed  re- 


Norn. — For  earlier  cases  In  this  series  as  to 
obligation  of  gas  company  to  supply  gas  to 
consamer,  see  Rushvllle  v.  Rushvllle  Natural 
Gas  Co.  (Ind.)  15  L.  R.  A.  821,  and  note;  Port- 
land Natural  Gas  ft  Oil  Co.  v.  State  ew  rel. 
Keen  (Ind.)  21  L.  R.  A.  639 ;  Coy  v.  Indianapo- 
lis Gas  Co.  (Ind.)  86  L.  R.  A.  635 ;  and  Rich- 
mond Natural  Gas  Co.  v.  Clawson  (Ind.)  51  L. 
B.  A.  744. 

For  right  to  compel  water  supply,  see  Han- 
gen  V.  Alblna  Light  &  Water  Co.  (Or.)  14  L.  R. 
A.  424 :  cases  In  note  to  Rushvllle  v.  RasbvlIIe 
Natural  Gas  Co.  (ind.)  15  L.  R,  A.  321 ;  New 
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York  Health  Department  v.  Trinity  Church  (N. 
Y.)  27  L.  R.  A.  710;  Wood  v.  Auburn  (Me.)  29 
L.  R.  A.  376 :  American  Waterworks  Co.  v. 
State  ex  rel.  Walker  (Neb.)  30  L.  R.  A.  447 ; 
State  ew  rel.  Mllsted  v.  Butte  City  Water  Co. 
(Mont.)  82  L.  R.  A.  697;  Kelsey  v.  Marquette 
Bd.  of  Fire  &  Water  Comrs.  (Mich.)  37  L.  R. 
A.  675 ;  and  Turner  v.  Revere  Water  Co. 
(Mass.)  40  L.  R.  A.  657. 

As  to  discrimination  agatnat  Individual  by 
gas  company,  see  Ladd  v.  Boston  (Mass.)  40 
L.  R.  A.  171.  and  Smith  v.  Capital  Gas  COi 
(Cal.)  64  L.  R.  A.  769. 
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lator  that  appellant  would  supply  bis  house 
with  said  gas  through  a  meter,  and  furnish 
and  connect  the  meter  at  its  own  cost,  if  he 
would  agree  to  pay  for  the  gas  consumed 
by  meter  measurement,  at  the  rate  of  20 
cents  per  1,000  cubic  feet;  that  this  offer 
was  refused  by  relator;  and  that  the  gas 
was  not  furnished  him.  The  court  further 
found  that  at  that  time  no  other  customer 
in  said  town  was  required  to  pay  for  gas  on 
a  meter  basis,  but  that  all  others  were  sup- 
plied on  the  basis  of  the  fiat  rates  provided 
for  in  said  ordinance. 

When  appellant  laid  its  mains  in  the 
streets  of  Thorntown,  and  began  to  exercise 
the  right  to  sell  to  the  inhabitants  of  said 
town  a  commodity  under  circumstances  cal- 
culated to  give  it  more  or  less  of  a  natural 
monopoly,  since  it  would  be  impracticable 
for  its  inhabitants  generally  to  supply  said 
commodity  each  for  himself,  the  undertak- 
ing of  said  company  became  impressed  with 
a  public  character;  and  it  became  its  duty, 
while  it  continued  to  exercise  its  franchise, 
to  serve  the  inhabitants  of  the  municipality 
without  invidious  discrimination.  Port- 
land Natural  Gas  d  Oil  Co.  v.  State  ex  rel. 
Keen,  135  Ind.  54,  21  L.  R.  A.  639,  34  N.  £. 
818;  West  field  Gas  d  Mill.  Co.  v.  Menden^ 
hall,  142  Ind.  638,  41  N.  E.  1033;  Coy  v. 
Indianapolis  Gas  Co.  146  Ind.  655,  36  L.  K 
A.  535,  46  N:  E.  17;  State  ex  reL  Wood  t. 
Consumers'  Gas  Trust  Co.  167  Ind.  345,  65 
L.  R.  A.  245,  61  ^  £.  674;  Munn  v.  IlUnois, 
94  U.  S.  113,  24  L.  ed.  77 ;  State  ex  rel.  Atty, 
Gen.  v.  Columbus  Gaslight  d  Coke  Co.  34 
Ohio  St.  572,  32  Am.  Rep.  390;  Delav>are, 
L.  d  W.  R.  Co.  v.  Central  Stock-Yard  d 
Tran^tit  Co.  46  N.  J.  Eq.  50,  6  L.  R.  A.  866, 
17  Atl.  146 ;  Shepard  v.  MilwoAikee  Gaslight 
Co.  6  Wis.  539,  70  Am.  Dec.  479;  Williams 
v.  Mutual  Gas  Co.  52  Mich.  499,  50  Am. 
Rep.  266,  18  N.  W.  236;  American  Water- 
works Co.  V.  State  ex  rel.  Waiker,  46  Neb. 
194,  30  L.  R.  A.  447,  64  N.  W.  711;  Inter- 
Ocean  Pub.  Co.  V.  Associated  Press,  184  111. 
438,  48  L.  R.  A.  568,  56  N.  E.  822,  and  note 
as  reported  in  48  L.  R.  A.  568:  Haugen  v. 
Albina  Light  d  Water  Co.  21  Or.  411,  14 
L.  R.  A.  424,  28  Pac.  244;  2  Morawetz,  Priv. 
Corp.  §  1129;  2  Beach,  Priv.  Corp.  §  835d. 

The  relator  was  not  bound  to  take  gas 
upon  any  other  terms  than  those  prescribed 
in  the  ordinance.  Westfield  Gas  d  Mill. 
Go.  V.  Mendenhall,  142  Ind.  538,  41  N.  E. 
1033.  We  are  not,  however,  required  to  at- 
tach consequences  to  the  action  of  appel- 
lant in  turning  off  the  gas.  It  is  to  be  re- 
membered that  this  action  is  to  procure  a 
peremptory  mandamus, — a  remedy  compar- 
able to  a  proceeding  on  the  equity  side  of 
the  court  for  specific  performance;  and,  as 
mandamus  looks  to  the  future,  we  turn  our 
attention  to  the  question  whether  the  re- 
lator was  entitled  to  receive  gas  thereafter 
upon  the  basis  of  a  flat  rate.  Appellant 
had  an  option,  under  the  ordinance,  to  fur- 
nish gas  on  the  basis  of  a  flat  rate  or  on  the 
basis  of  a  meter  rate;  but,  in  view  of  the 
fact  that  appellant  had  not  seen  fit  to  re- 
quire its  other  patrons  in  said  town  to  pay 
on  the  basis  of  a  meter  measurement,  the 
57  L.  R.  A. 


question  arises  whether  relator  ia  compelled 
to  have  his  liability  so  determined.  While 
it  is  true  that  the  ordinance  of  the  town  of 
Thorntown  purports  to  authorize  any  nat- 
ural gas  company  accepting  the  ordinance 
to  charge  20  cents  per  1,000  cubic  feet  for 
gas  to  "any  consumer,"  yet  we  are  of  the 
opinion  that  such  authorization  will  not  al- 
low the  appellant  to  impose  a  burdensome 
discrimination  upon  relator.  We  base  this 
ruling,  not  upon  the  statute  which  author- 
izes the  granting  of  such  franchises,  but 
upon  the  fundamental  law.  We  refer  to 
the  14th  Amendment  to  the  Federal  Consti- 
tution. While  it  is  probably  true  that  the 
"privileges  and  inununities"  clause  of  that 
amendment  will  not  protect  a  citizen  of  a 
state  against  hostile  legislation  by  his  own 
state  {Duncan  \.  Missouri,  152  U.  8.  377; 
Cooley,  Const.  Lim.  6th  ed..,  489  and  note) 
yet  in  the  subsequent  portion  of  the  amend- 
ment we  find  language  used  of  a  more  com- 
prehensive character.  The  words  to  which  we 
refer  are  "nor  shall  any  state  .  .  .  deny 
to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws."  The  constitu- 
tional prohibition  we  are  considering  is  but  a 
crystallization  of  a  principle  that  all  who  re- 
gard justice  recognize  as  fundamental.  The 
authority  of  municipalities  to  grant  franchis- 
es, and  the  authority  of  private  corporations 
to  be  such,  and  to  thereby  become  such  artifi- 
cial entities  that  they  may  receive  such 
grants,  have  their  origin  in  the  laws  of  the 
state ;  and  municipalities  lack  the  power  to 
authorize  arbitrary  and  burdensome  discrim- 
inations as  between  their  inhabitants  in  the 
conduct  of  a  business  that  is  public  in  its 
character,  and  private  corporations  lack  the 
authority  to  receive  such  grants,  because  the 
^neral  assemblv  that  may  be  said  to  be  the 
parent  of  both  classes  of  corporations,  had  no 
such  power  to  transmit.  The  Supreme  Court 
of  the  United  States  has  spoken  in  no  uncer- 
tain terms  upon  this  general  subject.  Thus, 
in  Ex  parte  Virginia,  100  U.  S.  339,  346,  25 
L.  ed.  676,  679,  the  court  said:  "We  have 
said  the  prohibitions  of  the  14th  Amend- 
ment are  addressed  to  the  states.  They 
are :  *No  state  shall  make  or  enforce  a  law 
which  shall  abridge  the  privileges  or  im- 
munities of  citizens  of  the  United  States 
.  .  .  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the 
laws.'  They  have  reference  to  actions  of  the 
political  body  denominated  a  state,  by  what- 
ever instruments  or  in  whatever  modes  that 
action  may  be  taken.  A  state  acts  by  its 
legislative,  its  executive,  or  its  judicial  au- 
thorities. It  can  act  in  no  other  way.  The 
constitutional  provision,  therefore,  must 
mean  that  no  agency  of  the  state,  or  of  the 
officers  or  agents  by  whom  its  powers  are 
exerted,  shall  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws. 
Whoever,  by  virtue  of  public  position  under 
a  state  government,  deprives  another  of 
property,  life,  or  liberty  without  due  process 
of  law,' or  denies  or  takes  away  the  equal 
protection  of  the  laws,  violates  the  consti- 
tutional inhibition;  and,  as  he  acts  in  the 
name  and  for  the  state,  and  is  clothed  with 
the  state's  power,  his  act  la  that  of  ths 
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state.  This  must  be  so,  or  the  constitu- 
tional prohibition  has  no  meaning.  Then 
the  state  has  clothed  one  of  its  agents  with 
power  to  annul  or  evade  it.  The  consti- 
tutional amendment  was  ordained  for  a 
purpose.  It  was  to  secure  equal  rights  to 
all  persons,  and,  to  insure  to  all  persons  the 
enjoyment  of  such  rights,  power  was  given 
to  Congress  to  enforce  its  provisions  by  ap- 
propriate legislation.  Such  legislation 
must  act  upon  persons,  not  upon  the  ab- 
stract thing  denominated  a  state,  but  upon 
the  persons  who  are  the  agents  of  the  state 
in  the  denial  of  the  rights  which  were  in- 
tended to  be  secured."  To  the  same  effect, 
pee  Scott  V.  McNeal,  164  U.  S.  34,  38  L.  ed. 
896,  14  Sup.  Ct.  Rep.  1108;  Chicago,  B.  d 
Q.  R.  Co.  V.  Chicagoy  166  U.  S.  226,  41  L. 
ed.  979,  17  Sup.  Ct.  Rep.  681.;  Ncbshville, 
C.  d  8t.  L.  R.  Co.  V.  Taylor,  86  Fed.  168. 
An  even  more  specific  application  of  this 
general  doctrine  to  the  case  before  us  is 
found  in  Elliott,  Roads  &  Streets,  2d  ed.  § 
430.  It  is  there  said:  "It  is  not  in  the 
power  of  a  state  to  enact  any  statute  which 
operates  to  deny  to  citizens  the  equal  pro- 
tection of  the  laws.  What  the  state  cannot 
do  directly  it  cannot  authorize  any  of  its 
instrumentalities  to  do.  The  inhibition 
contained  in  the  14th  Amendment  to  the 
Federal  Constitution  extends  to  acts  of  state 
municipalities  assuming  to  act  under  a 
state  statute.** 

There  can  be  no  doubt  that  appellee's  re- 
lator is  entitled  to  insist  that  such  ordi- 
nance did  not  warrant  an  unjust  discrimin- 
ation against  him.  While  the  14th  Amend- 
ment to  the  Federal  Constitution  does  not 
protect  individuals  against  the  acts  of  third 
persons  not  acting  under  authority  of  the 
state,  yet  we  deem  it  clear  that  appellant^ 
having  engaged  in  a  business  of  a  public 
character  by  governmental  authority,  was 
bound  to  afford  appellee's  relator  the  right 
to  use  gas  without  fixing  terms  for  the  priv- 
ilege that  were  substantially  more  burden- 
some than  it  exacted  of  its  patrons  gener- 
a.lly  in  the  town  of  Thorntown.  It  was  com- 
petent for  appellant  to  require  all  of  its  pa- 
trons in  said  town  to  pay  for  the  gas  th^ 
respectively  burned  on  a  meter  basis,  as  pro- 
vided in  the  ordinance;  but,  if  such  meter 
rate  was  substantially  higher  than  the  flat 
rate,  then  appellant  could  not  exact  pay- 
ment on  the  former  basis  from  relator  alone. 
It  is  clear,  however,  that  it  is  not  enough 
for  relator  to  show  that  he  is  required  to 
pay  for  gas  in  a  manner  different  from  that 
in  which  others  pay,  in  a  case  where  the  or- 
dinance purports  to  authorize  the  company 
so  to  require.  An  unlawful  discrimination 
must  be  in  some  measure  unjust  and  oppres- 
sive. It  is  difficult  to  accumulate  a  large 
number  of  authorities  upon  this  subject. 
There  are  many  cases  in  which  recognition 
^7  L.  B.  A. 


is  given,  arguendo,  to  the  doctrine  we  as- 
sert, but  they  generally  refer  to  these  ele- 
ments in  too  general  terms  to  make  their 
citation  entirely  apposite.  The  most  direct 
authority  that  we  have  been  able  to  find  is 
that  of  Cleveland,  C.  C,  d  I.  R.  Co.  v.  Clos- 
ser,  126  Ind.  348,  354,  9  L.  R.  A.  764,  3  In- 
ters. Com.  Rep.  387,  26  N.  E.  159,  161,  where 
Elliott,  J.,  in  the  course  of  a  carefully  writ- 
ten opinion,  speaking  on  behalf  of  this  court, 
said:  ''In  the  case  upon  which  we  are  com- 
menting, a  recovery  was  adjudged  on  the 
ground  that  the  difference  in  the  rate 
charged  shippers  of  large  quantities  of 
goods  and  that  charged  shippers  of  small 
quantities  was  so  gross  as  to  be  against  pub- 
lic policy.  We  have  no  such  question  here. 
So  far  as  concerns  the  question  of  the  right 
to  discriminate  between  shippers,  we  concur 
with  the  general  doctrine  of  the  case  cited, 
for  we  have  no  doubt  that  an  unjust,  un- 
fair, or  oppressive  discrimination  is  prohib- 
ited by  the  soundest  considerations  of  pub- 
lic policy;  but,  as  we  have  already  sug- 
gested, we  do  not  believe  that  from  the  sole 
fact  that  there  is  a  discrimination  a  con- 
clusion can  be  inferred  which  invalidates  the 
special  contract  between  the  carrier  and  the 
shipper,  for,  to  warrant  such  a  conclusion 
without  defying  principle,  another  element 
must  be  added  to  the  premises,  and  that  ele- 
ment is  this:  The  discrimination  is  unjust 
or  oppressive."  We  are  not  judicially  ad- 
vised, and  the  special  findings  of  fact  do  not 
show,  that  under  the  terms  fixed  by  the  or- 
dinance the  use  of  natural  gas  on  a  meter 
basis  would  cost  more  than  the  flat  rate. 
On  the  contrary,  it  seems  to  us  that  the  in- 
ference is,  since  the  optional  provision  as  to 
the  method  of  charging  was  agreed  to  by  the 
town  trustees,  whose  duty  it  was  to  repre- 
sent the  citizens  of  the  town,  that  the  rates 
are  approximately  equal.  If  they  are  un- 
equal, we  have  no  doubt  that  the  fact  would 
be  susceptible  of  proof.  Scientific  observa- 
tion must  have  been  such  that  it  can  be  de- 
termined with  approximate  accuracy  what 
number  of  cubic  feet  of  gas  would  flow 
through  a  particular  meter  per  hour,  under 
a  given  pressure. 

For  the  reason  shown  in  this  opinion,  the 
special  findings  of  fact  did  not  authorize 
the  conclusions  of  law  drawn  by  the  trial 
court.  We  have  concluded,  however,  as  a 
matter  of  justice,  not  to  order  said  court  to 
restate  its  conclusions  of  law,  but  to  reverse 
the  judgment,  with  directions  to  the  said 
court  to  grant  a  new  trial,  and  to  grant 
leave  to  the  parties  to  amend  their  respect- 
ive pleadings,  if  they  apply  for  leave  so  to 
do. 

Judgment  reversed,  with  directions  to  the 
trial  court  to  grant  a  new  trial,  and  to  oth- 
erwise* proceed  in  conformity  to  this  opin- 
ion. 


7M 


Iowa  Sufbbmb  Court. 


Hat, 


IOWA  SUPREME  COURT. 


0.  M.  ROBERTS,  Appt., 

V. 

J.  W.  PARKER,  Sheriff. 


<. 


.Iowa. 


.) 


A.  bieycl«  used  by  a  painter,  paper 
hanger,  and  billposter  to  earn  a  liveli- 
hood is  within  the  provialons  of  a  statute 
exempting  from  execution  the  team  of  a  la- 
borer who  is  the  head  of  a  family,  and  the 
wagon  or  other  vehicle  by  the  nse  of  which 
he  habitually  earns  his  living,  although  the 
bicycle  was  not  known  when  the  statute  was 
enacted. 

(Ladd,  OK  /.,  and  WatervMin,  /.,  distent.) 

(May  31,  1902.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  District  Court  for  Floyd  County  in 
favor  of  defendant  in  a  replevin  suit  to  re- 
cover possession  of  a  bicycle  upon  which 
defendant  had  levied  an  execution.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Robert  Effsert,  for  appellant: 

That  a  bicycle  is  classed  as  a  vehicle  is 
now  universally  conceded. 

4  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  16. 

That  a  painter,  paper  hanger,  and  bill- 
poster is  a  laborer,  is  self-evident. 

In  case  a  laborer  habitually  earns  his 
firing  by  the  use  of  a  vehicle, — say,  for  in- 
stance, a  delivery  wagon, — without  the  help 
of  a  "beast  of  burden  and  the  necessary 
tackle,"  this  delivery  wagon  should  be  ex- 
empt. 

Williama  v.  Poor,  65  Iowa,  410,  21  N.  W. 
753;  State  v.  Myers,  10  Iowa,  448;  State 
V.  Brandt,  41  Iowa,  693;  Boyles  v.  Mo- 
Murphy,  65  111.  236. 

Mr.  J.  W.  Brown,  for  appellee: 

No  vehicle  whatever  is  exempt  unless  it 
is  exempted  in  connection  with  the  beast 
of  burden  and  proper  harness  or  tackle. 

State  V.  Smith,  46  Iowa,  673;  EllsiDorth 
V.  Sayre,  67  Iowa,  449,  25  N.  W.  699. 

To  add  any  other  vehicle  than  the  one 
pointed  out  by  the  statute  would  be  to  add 
a  new  class,  and  this  court  cannot  add  a 
new  class  to  this  statute. 

Tyler  v.  Coulthard,  96  Iowa,  706,  64  N. 
W.  681 ;  Smith  v.  Dayton,  94  Iowa,  109,  62 
N.  W.  650;  Davidson  v.  Seohrist,  28  Kan. 
324. 

The  grammatical  sense  of  the  word  "oth- 
erwise" negatives  all  before  it,  so  that,  un- 
less the  wnole  working  outfit  is  exempted 
together,  it  will  not  be  exempted  at  all. 

Corp  V.  Oriswold,  27  Iowa,  379;  Ells- 
icorth  V.  Sayre,  67  Iowa,  449,  25  N.  W.  699. 

"Or"  will  not  be  construed  to  mean  "and," 
nor  the  grammatical  sense  disregarded,  un- 
less it  is  apparent  that  it  is  contrary  to  the 


Note, — For  an  extensive  note  on  bicycle  law, 
Including  question  of  when  a  bicycle  Is  a  nec- 
essary for  a  minor,  see  Taylor  v.  Union  Trac- 
tion Co.  (Pa.)  47  L.  R.  A.  289. 
67  L.  R.  A. 


"express  intention  or  declared  purpose  of 
the  statute." 

State  V.  Smith,  46  Iowa,  673. 

In  construing  this  section,  the  oonstruc- 
tion  must  be  made  contemporaneous  with 
its  making. 

MoShane  v.  Independent  District,  76  Iowa, 
337,  41  N.  W.  33. 

When  it  was  passed,  there  was  not  a  bi- 
cycle in  the  state,  and  not  until  it  had  ex- 
isted twenty-five  years  or  more  were  bi- 
cycles recognized. 

4  Am.  k  Eng.  Enc.  Law,  2d  ed.  p.  16. 

Iiadd,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  assignments  of  error  attached  to  the 
abstract  were  totally  insufficient,  but  subse- 
quently an  amendment  thereto  was  filed, 
specifically  pointing  out  the  errors  alleged. 
As  these  had  been  clearly  indicated  in  the 
appellant's  argument,  and  fully  met  in  the 
appellee's  brief,  no  prejudice  could  have  re- 
sulted from  the  delay.  For  this  reason  the 
motion  to  dismiss  must  be  overruled. 

2.  Is  a  bicycle,  habitually  used  by  a  paint- 
er, paper  hanger,  and  billposter  to  earn  a 
livelihood,  he  being  the  head  of  a  family, 
exempt  from  execution?  Section  4008  of 
the  Code,  in  so  far  as  applicable,  reads:  "If 
the  debtor  is  .  .  .  the  head  of  a  family  he 
may  hold  exempt  from  execution,  .  .  . 
if  a  physician,  public  officer,  farmer,  team- 
ster, or  other  laborer,  a  team  consisting  of 
not  more  than  two  horses  or  mules,  or  two 
yoke  of  cattle,  and  the  wagon  or  other  vehi- 
cle, with  the  proper  harness  or  tadde  by 
the  use  of  which  he  habitually  earns  his 
living,  otherwise  one  horse."  That  plaintiff 
was  a  laborer  within  the  meaning  of  this 
section  is  not  questioned.  As  certainly  the 
bicycle  is  a  vehicle.  The  decisions  so  hold- 
ing are  too  numerous  for  citation.  But  is 
it  a  vehicle  such  as  was  contemplated  by 
the  legislature  in  enacting  the  statute?  It 
is  well  settled  that  statutes  of  exemption 
should  receive  a  liberal  construction,  such 
as  shall  aid,  in  so  far  as  may  be,  in  carry- 
ing out  the  beneficent  object  of  the  legis- 
lation {Davis  V.  Humphrey,  22  Iowa,  137; 
Consolidated  Tank-Line  Co.  v.  Hunt,  83 
Iowa,  6,  12  L.  R.  A.  476,  48  N.  W.  1057 )  ;  and 
they  are  to  be  construed  in  favor  of  those 
claiming  their  benefits  (Bevan  v.  Hayden, 
13  Iowa,  122;  Kaiser  v.  Seaton,  62  Iowa. 
463,  17  N.  W.  664).  Because  of  the  liberal 
construction  usually  given  a  statute  of  this 
character,  the  majority  of  the  court  hold 
that  a  bicycle  is  included  in  the  term  "other 
vehicle,"  as  found  in  the  section  quoted. 
While  it  was  not  in  use,  or  even  known,  in 
the  state  at  the  time  of  such  enactment, 
they  are  of  opinion  that  the  law  should 
keep  pace  with  progress  and  improvement 
in  the  industrial  arts,  and  that  the  bicycle 
should  be  adjudged  exempt  to  a  laborer  who 
is  the  head  of  a  family,  and  habitually  uses 
it  to  earn  a  living.  On  the  other  band,  the 
writer,    with    whom    concurs    Mr.    Justice 
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Waterman,  while  conceding  the  force  of 
these  suggestions^  reaches  a  different  con- 
clusion. Precisely  what  may  be  claimed  as 
exempt  is  enumerated  in  the  statute,  and 
nothing  is  to  be  added.  Tyler  y.  GoiUthard, 
95  Iowa,  705,  64  N.  W.  681.  Especially  a 
new  class  ought  not  to  be  added.  The 
wajgon  is  mentioned  in  connection  with  the 
animals  enumerated,  and  all  with  relation 
to  the  harness  or  tackle.  Why  was  this 
done?  For  the  reason,  as  it  seems  to  us, 
that  all  were  essential  and  ordinarily  used 
in  making  up  an  outfit  for  the  purposes  of 
transportation.  Certainly,  a  wagon  would 
be  of  no  benefit  in  earning  a  Hying  without 
one  or  more  animals,  and  these  could  hard- 
ly be  made  use  of  without  a  harness  or 
tackle  of  some  kind.  A  working  outfit  was 
intended.  For  what  purpose?  By  the  use  of 
which  to  earn  a  living.  If  right  in  this, 
then  it  seems  that  the  "other  yehicle"  con- 
templated must  have  been  one  of  like  char- 
acter; that  is,  one  which  may  be  used  in 


connection  with  some  of  the  animals  enu- 
merated and  the  harness  or  tackle.  See  17 
Am.  &  Eng.  Enc.  Law,  p.  278.  If  this  be 
not  true,  anything  within  the  definition  of 
"vehicle"  may  be  exempt,  such  as  an  elec- 
tric car  or  automobile,  regardless  of  the 
value  of  either.  To  so  hold  would,  as  it 
seems  to  us,  do  violence  to  the  spirit,  as 
well  as  the  letter,  of  the  statute,  in  which 
the  horse  is  recognized  as  the  means  of 
transportation,  in  the  absence  of  the  outfit 
referred  to.  Under  the  contention  of  appel- 
lant, both  a  bicycle  and  a  horse,  without  the 
other  of  the  property  mentioned,  could  be 
held  as  exempt.  See  Bmith  v.  Horton,  19 
Tex.  Civ.  App.  28,  46  S.  W.  401;  Shadewald 
v.  Phillips,  72  Minn.  520,  75  N.  W.  717. 
In  the  opinion  of  the  majority  of  the  court, 
however,  the  plaintiff  should  have  been 
awarded  judgment  for  the  return  of  hia  bi- 
cycle as  exempt  from  execution. 
Reversed. 
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*1.  The  provision  of  cbapter  100, 
La^ts  1803,  which  makes  the  sped  flea  tlon 
of  weights  in  bills  of  lading  issued  by  rail- 
road companies  for  hay,  grain,  etc.,  shipped 
over  their  lines  conclusive  evidence  of  the 
correctness  of  such  weights,  is  unconstitu- 
tional because  denying  to  the  companies  due 
process  of  law,  and  because  wronfirfully  de- 
priving the  courts  of  the  judicial  power  to 
determine  the  weight  and  sufBciency  of  evi- 
dence. 

2.  The  statute  cited  i«  m  measure  In 
exercise  of  the  police  power  of  the 
state,  and  does  not  assume  to  regulate  com- 
merce between  the  states.  It  Is  not,  there- 
fore, repugnant  to  the  commerce  clause  of 
the  Federal  Constitutlbn,  and,  being  a  police 
regulation,  the  provision  contained  in  it,  al- 
lowing an  attorney's  fee  for  the  successful 
prosecution  of  a  case  within  its  terms,  is 
constitutional. 

8.  TVhen  the  issue  was  whether  a  rail- 
road company  had  delivered  to  the 
consisitee   all   the  goods   It   had  received 

•Headnotes  by  the  Consr. 


Note. — As  to  constitutionality  of  statute 
prescribing  rules  of  evidence  generally,  see  Chi- 
cago &  N,  W.  R.  Co.  V.  Dey  (C.  C.  S.  D.  Iowa) 
1  L.  R.  A.  744 ;  Burlington,  C.  R.  &  N.  R.  Co. 
V.  Dey  (Iowa)  12  L.  R.  A.  436 ;  Chicago,  B.  & 
Q.  R.  Co.  V.  Jones  (III.)  24  L.  R.  A.  141 ;  Penn- 
sylvania Co.  V.  McCann  (Ohio)  31  L.  R.  A. 
051;  State  v.  Yardley  (Tenn.)  34  L.  R.  A. 
656 ;  Meadowcroft  v.  People  (111.)  36  L.  R.  A. 
176;  Daggs  v.  Orient  Ins.  Co.  (Mo.)  35  L.  R. 
A.  227;  State  v.  Beach  (Ind.)  36  L.  R.  A.  179; 
and  Baltimore  &  O.  S.  W.  R.  Co.  v.  Read  (Ind.) 

56  L.  R.  A.  468. 
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from  the  consignor,  It  was  error  to  reject 
evidence  tending  to  show  that  the  car  In 
which  the  goods  were  shipped  was  sealed  at 
the  loading  point,  and  remained  under  seal 
until  delivery  of  the  goods  to  the  consignee. 

(Doster,  Oh.  J.,  and  Smith  and  Ellis,  JJ.,  dis- 
sent in  part.) 

(April  6,   1902.) 

ERROR  to  the  District  Court  for  Labette 
County  to  review  a  judgment  in  favor 
of  plaintiiTs  in  an 'action  brought  to  recover 
for  shortage  of  hay  shipped  by  defendant's 
line.    Reversed. 

The  facts  are  stated  in  the  opinions. 

Mr.  T.  N.  Sedswiok«  for  plaintiff  in  er- 
ror: 

For  the  legislature  to  declare  what  shall 
be  conclusive  proof  in  any  case  is  not  due 
course  of  law. 

Little  Rock  d  Ft.  8.  R.  Co.  v.  Payne,  33 
Ark.  816,  34  Am.  Rep.  56;  Cooley,  Const. 
Lim.  p.  368;  Dartmouth  College  v.  Wood- 
ward, 4  Wheat.  519,  4  L.  ed.  629;  Oroes- 
heck  v.  Seeley,  13  Mich.  329;  Case  v.  Dean^ 
16  Mich.  12;  Wright  v.  Cradlehaugh,  3  Nev. 
341;  Wantlan  v.  White,  19  Ind.  470;  Mo- 
Cready  v.  Sexton,  29  Iowa,  356,  4  Am.  Rep. 
214;  Ahloti  v.  lAndenhowery  42  Mo.  162; 
Corhin  v.  Hill,  21  Io^va,  70 ;  White  v.  Flynn, 
23  Ind.  46;  People  em  rel.  Albany  d  8.  R. 
Co.  V.  Mitchell,  45  Barb.  212. 

Under  the  bill  of  lading,  defendant's  lia- 
bility was  confined  to  such  loss  and  dam- 
age as  should  occur  entirely  on  its  own  line. 

Berg  v.  Atchison,  T.  d  8.  F.  R.  Co.  30 
Kan.  661,  2  Pac.  639;  Harris  v.  Grand 
Trunk  R.  Co.  15  R.  I.  371,  6  Atl.  305; 
Sprague  v.  Missouri  P.  R.  Co.  34  Kan.  347, 
8  Pac.  466 ;  Detroit  d  M.  R.  Co.  v.  Farmers' 
d  M.  Bank,  20  Wis.  123;  Stewart  v.  Terre 
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Haute  d  /.  R.  Co.  1  McCrary,  312,  3  Fed. 
768. 

If  Congress  has  passed  no  law  attempting 
in  any  manner  to  regulate  the  shipment  of 
hay,  then  its  silence  upon  this  question  is 
equivalent  to  saying  that  there  shall  he  no 
regulations,  for  it  is  confided  exclusively  to 
Congress. 

Hardy  v.  Atchison,  T.  d  B,  F.  R.  Co.  32 
Kan.  698,  5  Pac.  6;  Bouwian  v.  Chicago  d 
N.  W.  R.  Co.  125  U.  S.  465,  31  L.  ed.  700, 
1  Inters.  Com.  Rep.  823,  8  Sup.  Ct.  Rep.  689, 
1062;  Hall  v.  DeCuir,  95  U.  S.  486,  24  L. 
ed.  547. 

The  imposition  of  an  attorney's  fee  is  a 
square  denial  by  the  state  legislature  of  the 
equal  protection  of  the  laws  to  railroad  com- 
panies. 

Qulf,  C.  d  8.  F.  R,  Co,  V.  Ellis,  165  U.  S. 
150,  41  L.  ed.  666,  17  Sup.  Ct.  Rep.  255. 

The  rights  of  every  individual  must  stand 
or  fall  by  the  same  general  law  that  governs 
every  member  of  the  body  politic  in  the  land 
imder  similar  circumstances. 

Atchison  d  .V.  R.  Co,  v.  Baty,  6  Neb.  37, 
29  Am.  Rep.  256;  Craves  v.  Northern  P.  R, 
Co,  5  Mont.  556,  61  Am.  Rep.  81,  6  Pac.  16. 

A  law  that  is  not  general  in  its  appli- 
cation is  void. 

Omnibus  R,  Co.  v.  Baldwin,  67  Cal.  160; 
California  State  Teleg,  Co.  v.  Alta  Teleg. 
Co.  22  Cal.  398;  San  Francisco  v.  Spring 
Valley  Watenvorks,  48  Cal.  493;  Waterloo 
Tump.  Road  Co.  y.  Cole,  61  Cal.  381. 

Messrs,  Kimball  St  Ossood,  for  defend- 
ants in  error: 

The  manner  in  which  railroad  companies 
conduct  the  business  of  transportation  re- 
quires regulations  which  are  not  necessary 
or  applicable  to  other  carriers.  Laws  en- 
acted for  that  purpose  are  but  an  exercise 
of  the  police  power  of  the  state,  and  the  fact 
that  they  apply  only  to  railroad  companies 
does  not  render  them  unconstitutional  or 
class  legislation. 

Chicago  d  N.  W,  R.  Co,  v.  Fuller,  17 
Wall.  660,  21  L.  ed.  710;  Com.  v.  Erie  R. 
Co.  62  Pa.  286,  1  Am.  Rep.  399;  Gulf,  C,  d 
S,  F,  R.  Co.  V.  Dwycr,  75  Tex.  572,  7  L.  R. 
A.  478,  12  S.  W.  1001;  Qulf,  C,  d  8.  F.  R. 
Co.  V.  McCown  (Tex.  Civ.  App.)  25  S.  W. 
437. 

Doster,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  was  an  action  against  the  Missouri, 
Kansas,  &  Texas  Railway  Company  to  re- 
cover for  a  shortage  of  hay  shipped  over  its 
line.  Judgment  went  against  it,  to  reverse 
which  it  has  prosecuted  error  to  this  court. 

The  action  was  brought  under  chapter  100, 
Laws  1893.  The  statute  requires  railroad 
companies  to  provide  track  scales  for  weigh- 
ing car-load  lots  of  hay,  grain,  etc.,  and  to 
issue  duplicate  bills  of  lading  for  the  ship- 
ment. It  makes  the  companies  respon- 
sible for  the  full  amount  of  such  ship- 
ment, less  one  fourth  of  1  per  cent  of  its 
weight,  and  it  concludes  its  6th  section  with 
the  following  provision:  "And  in  any  ac- 
tion hereafter  brought  against  any  railroad 
company,  for  or  on  account  of  any  failure 
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or  neglect  to  deliver  any  such  grain,  seed, 
or  hay  to  the  consignee,  or  his  heirs  or  as- 
signs, either  duplicate  of  such  bill  of  lading 
shall  be  conclusive  proof  of  the  amount  of 
such  grain,  seed,  or  nay  so  received  by  such 
railway  company."  In  defense  to  the  ac- 
tion the  railway  company  offered  a  deposi- 
tion which  tended  to  prove  that  the  full 
amoimt  of  hay  receipted  for  in  the  bills  of 
lading  had  not  been  in  fact  received  by  it. 
This  deposition  was  rejected,  and  its  rejec- 
tion constitutes  the  principal  claim  of  er- 
ror. A  majority  of  the  court  are  of  the 
opinion  that  it  was  wrongly  rejected  so  far 
as  the  question  now  to  be  noticed  is  con- 
cerned, and  we  are  all  of  the  opinion  that 
it  was  wrongly  rejected  so  far  as  another 
question,  presently  to  be  noticed,  is  con- 
cerned. The  argument  against  its  admission 
is  based  on  the  statutory  provision  above 
quoted,  which  makes  the  bill  of  lading,  in 
tne  cases  stated,  conclusive  evidence  of  the 
amount  received.  Is  it  in  the  power  of  the 
legislature  to  thus  create  a  conclusive  pre- 
sumption in  a  matter  of  private  contract? 
We  are  constrained  to  believe  that  it  is  not. 
Every  suitor  is  entitled  to  his  day  in  court, 
and  to  have  his  case  determined  on  such  evi- 
dence as  legal  policy  will  allow.  It  is  doubt- 
less competent  for  the  legislature  to  pre- 
scribe many  of  the  rules  of  evidence.  The 
subjects  of  the  competency  of  witnesses,  the 
order  of  trial,  the  burden  of  proof,  the  effect 
of  public  records,  the  certification  of  copies 
of  official  documents,  the  prima  facie  cnar- 
acter  of  certain  evidence,  and  other  like 
matters  which  pertain  to  the  practice  rather 
than  the  right  of  proving  causes,  are  law- 
fully within  the  sphere  of  legislative  regu- 
lation; but  it  is  not  within  the  power  of  the 
legislature  to  exclude  from  the  courts  that 
which  proves  the  truth  of  a  case,  nor,  on  the 
other  hand,  to  compel  them  to  receive  that 
which  is  false  in  character.  A  bill  of  lad- 
ing contains  two  parts, — one,  a  receipt  for 
the  goods;  the  other,  a  contract  for  their 
carriage.  As  to  the  latter,  it,  as  other  writ- 
ten engagements,  may  not  be  contradicted  by 
parol,  but  as  to  the  former  it  stands  on  the 
same  footing  as  other  kinds  of  receipts.  It 
may  be  shown  to  be  incorrect.  It  may  be 
shown  to  have  been 'written  by  mistake  or 
induced  by  fraud.  Hutchinson,  Carr.  2d  ed. 
$  122.  From  time  immemorial  the  mutual 
mistake  of  both  parties  to  an  instrument  or 
the  fraud  of  one  of  them  has  been  admitted 
as  a  valid  defense  to  the  action.  The  allow- 
ance of  such  defense  is  a  part  of  the  sub- 
stantive justice  of  all  actions  on  contracts. 
It  inheres  in  the  very  right  of  such  cases, 
and  it  cannot  be  denied  by  the  legislature 
under  the  guise  of  a  rule  of  evidence.  In 
Cooley,  Const.  Lim.  6th  ed.  463,  it  is  said: 
"But  there  are  fixed  bounds  to  the  power  of 
the  legislature  over  this  subject  which  can- 
not be  exceeded.  As  to  what  shall  be  evi- 
dence, and  which  party  shall  assume  the  bur- 
den of  proof  in  civil  cases,  its  authority  is 
practically  unrestricted,  so  long  as  its  reg- 
ulations are  impartial  and  uniform;  but  it 
has  no  power  to  establish  rules  which,  under 
pretense  of  regulating  the  presentation  of 
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evidence,  go  bo  far  as  altogether  to  preclude 
a  party  from  exhibiting  his  rights.  Except 
in  those  cases  which  fall  within  the  famil- 
iar doctrine  of  estoppel  at  the  common  law, 
or  other  cases  resting  upon  the  like  reasons, 
it  would  not,  we  apprehend,  be  in  the  power 
of  the  legislature  to  declare  that  a  particular 
item  of  evidence  should  preclude  a  party 
from  establishing  his  rights  in  opposition 
to  it.  In  judicial  investigations  the  law 
of  the  land  requires  an  opportunity  for 
a  trial;  and  there  can  be  trial  if  only 
one  party  is  suffered  to  produce  his  proofs. 
The  most  formal  conveyance  may  be  a  fraud 
or  a  forgery;  public  officers  may  connive  with 
rogues  to  rob  the  citizen  of  his  property; 
witnesses  may  testify  or  officers  certify  false- 
ly, and  records  may  be  collusively  manufac- 
tured for  dishonest  purposes;  and  that  leg- 
islation which  would  preclude  the  fraud  or 
wrong  being  shown,  and  deprive  the  party 
wronged  of  all  remedy,  has  no  justification 
in  the  principles  of  natural  justice  or  of 
constitutional  law."  In  Arkansas  a  statute 
was  enacted  which,  according  to  a  certain 
theory  of  construction,  imposed  upon  rail- 
road companies  an  absolute  liability  to  pay 
for  stock  killed  by  their  trains,  and  with- 
drew from  the  jury  all  considerations  of 
negligence  of  the  owner  of  the  stock  or  due 
care  on  the  part  of  the  company.  The  court 
held  that  such  theory  of  construction  could 
not  be  applied,  notwithstanding  the  language 
of  the  act  lent  some  coimtenance  to  it,  be- 
cause, as  was  said:  "It  is  not  within  the 
province  of  the  legislature  to  devest  rights 
by  prescribing  to  the  courts  what  should  be 
conclusive  evidence.  •  .  •  *The  legislature 
may  declare  what  shall  be  received  as  evi- 
dence, but  it  cannot  make  that  conclusively 
true  which  may  be  shown  to  be  false, — at  all 
events,  if  such  facts  are  necessary  to  show 
that  the  substantial  rights  of  property  are 
to  be  affectel,  and  he  is  made  to  lose  his 
property.'"  Little  Rock  d  Ft,  8.  R.  Co.  v. 
Payne,  33  Ark.  816,  34  Am.  Rep.  55.  In 
Minnesota  a  statute  was  enacted  which  made 
the  fact  that  a  person  performed  labor 
or  furnished  material  in  the  erection  of  a 
house  on  another's  land  conclusive  evidence 
that  the  labor  was  performed  or  the  material 
furnished  with  the  owner's  consent,  unless 
the  latter  had  by  suit  in  the  courts  enjoined 
the  act  as  a  trespass.  Of  this  act  the  court 
said:  "A  man  cannot  be  thus  deprived  of 
his  property  without  his  consent.  The  leg- 
islature may  doubtless  establish  rules  of  evi- 
dence; but  to  enact  a  law  making  evidence 
conclusive  which  is  not  so  necessarily  in  and 
of  itself,  and  thus  preclude  a  party  from 
showing  the  truth,  would  be  nothing  short  of 
confiscation  of  property,  and  a  destruction  of 
vested  rights,  without  due  process  of  law." 
Meyer  v.  Berlandi,  39  Minn.  438,  1  L.  R.  A. 
777,  40  N.  W.  513.  An  act  of  Congress  in 
1862,  in  relation  to  enlistments  in  the  mili- 
tary service  of  the  United  States,  provided 
that  "the  oath  of  enlistment  taken  by  the  re- 
cruit shall  be  conclusive  as  to  his  age."  In 
an  action  of  habeas  corpus  brought  by  the 
parent  or  guardian  of  a  minor  recruit  it 
was  held  that  the  statute  was  not  bind- 
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ing  on  the  petitioner  as  establishing  a  con- 
clusive presumption  of  age,  for  the  reason 
that  the  declaration  as  to  age  was  a  "judi- 
cial act,"  a  matter  for  judicial  inquiry,  from 
entering  on  which  the  courts  could  not  be 
precluded.  Wantlan  v.  White,  19  Ind.  470. 
The  legislature  of  Minnesota  enacted  a  stat^ 
ute  providing  that  the  schedule  of  rates  for 
the  transportation  of  property  over  the  rail- 
roads of  that  state,  made  and  published  by 
the  board  of  railroad  and  warehouse  com- 
missioners, should  be  final  and  conclusive  as 
to  what  were  equal  and  reasonable  charges. 
The  Supreme  Court  of  the  United  States 
held  the  act  void.  Chicago,  M.  d  8t, 
P.  R.  Co,  V.  Minnesota,  134  U.  S.  418,  33  L. 
ed.  970,  3  Inters.  Com.  Rep.  209,  10  Sup. 
Ct.  Rep.  462,  702.  A  statute  of  this  state 
assuming  to  authorize  counties  to  pay 
bounties  for  the  killing  of  gophers  was  held 
unconstitutional  for  the  reason  that  the  sub- 
ject had  not  been  expressed  in  its  title.  La- 
ter, a  statute  was  enacted,  probably  intended 
to  be  curative  of  the  authority  exercised  un- 
der the  former  one,  but  which  was  so  worded 
as  to  validate  the  mere  ministerial  act  of 
issuing  the  warrants  in  payment  of  the  boun- 
ty only,  and  not  the  original  authority  to 
issue  them.  The  warrants  so  issued  were 
declared  "hereby  legalized  and  hereby  made 
county  charges  and  payable  out  of  the  gen- 
eral fund  of  the  county."  This  so-called 
"curative  act"  was  held  to  be^n  the  nature 
of  a  legislative  judgment  against  the  county 
in  favor  of  the  holders  of  the  warrants,  an 
endeavor  to  preclude  investigation  into  the 
rightfulness  of  their  issuance,  and  therefore 
a  usurpation  of  the  judicial  function  to  try 
and  determine  causes,  and  consequently  void. 
Feliw  V.  Wallace  County,  62  Kan.  832,  62 
Pac.  667.  The  theory  on  which  all  these 
cases  proceed  is  that  an  act  of  the  legislature 
which  undertakes  to  make  a  particular  fact 
or  matter  in  evidence  involving  the  substan- 
tive right  of  the  case  conclusive  upon  the 
parties,  and  which  precludes  inquiry  into 
the  meritorious  issues  of  the  controversy,  is 
an  invasion  of  the  judicial  province  and  a 
denial  of  due  process  of  law.  The  legislature 
may  regulate  the  form  and  the  manner  of 
use  of  the  instruments  of  evidence, — ^the  me- 
dia of  proof, — ^but  it  cannot  preclude  a  party 
wholly  from  making  his  proof.  A  statute 
which  declares  what  shall  be  taken  as  con- 
clusive evidence  of  a  fact  is  one  which,  of 
course,  precludes  investigation  into  the  fact, 
and  itself  determines  the  matter  in  advance 
of  all  judicial  inquiry.  If  such  statutes  can 
be  upheld,  there  is  then  little  use  for  courts, 
and  small  room  indeed  for  the  exercise  of 
their  functions. 

It  will  be  observed  that  the  statute  in 
question  by  its  terms  shuts  out  all  proof  as 
to  the  occurrence  of  fraud  or  mistake  in  the 
making  of  the  bill  of  lading.  Admitting,  how- 
ever, that  of  necessity  there  must  be  read 
into  the  act  an  exception  against  fraud,  why 
should  there  not  be  an  exception  in  favor  of 
mistake  as  well,  for,  if  the  bill  of  lading  was 
executed  by  the  mutual  mistake  of  both  par- 
ties, it  does  not  evidence  the  contract  of  ei- 
ther one.    In  order  to  constitute  a  contract. 
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the  minds  of  the  parties  thereto  must  have 
met.  If  by  reason  of  mutual  mistake  no 
such  concurrence  has  been  had,  it  follows 
that  no  contract  has  been  entered  into,  not- 
withstanding the  fact  that  written  evidence 
of  one  may  have  been  executed.  Therefore, 
to  give  effect  to  the  act  in  question,  we  must 
say  that  the  legislature  has  the  power  to 
force  contracts  upon  parties  by  making  in- 
disputable that  which  in  reality  is  only  evi- 
dence of  their  contract.  It  is  hard  to  see 
where  this  would  end  were  its  entrance  ad- 
mitted. Of  course,  the  contracts  of  parties 
are  binding  on  them.  It  does  not  require  an 
act  of  the  legislature  to  make  them  so.  It 
is  the  function  of  the  court,  and  not  of  the 
legislature,  to  determine  when  contracts  ex- 
ist, and  what  they  are.  To  shut  out  proof 
that  what  purports  to  be  a  contract  is  not 
really  such,  by  reason  of  the  mutual  mistake 
of  the  parties  thereto,  is  in  effect  to  require 
the  performance  of  an  act  which  was  never 
agreed  on  between  them ;  or,  in  other  words, 
it  is  to  allow  the  legislature  to  make  for  par- 
ties a  contract  which  they  never  made  for 
themselves.  It  is  claimed  that  this  sort  of 
legislation  is  defensible  and  proper  under  the 
law  of  estoppel,  and  that,  where  the  parties 
have  entered  into  the  seeming  contract,  they 
may  be  prohibited  by  the  terms  of  their  act 
from  denying  its  eff^  as  written.  The  trou- 
ble, however,  lies  in  the  application  of  the 
rule  of  estoppel,  and  in  the  assumption  that 
the  bill  of  lading  speaks  the  contract  of  the 
parties.  Whether  it  does  is  the  very  ques- 
tion at  issue, — the  very  question  on  which 
the  plaintiff  in  error  sought  to  offer  evi- 
dence. If  the  writing  was  not  the  expres- 
sion of  the  contract  of  the  parties  to  it  by 
reason  of  mutual  mistake  or  fraud,  then  how 
could  either  be*  estopped  by  it  T  Estoppel  is 
only  predicated  of  contracts  which  parties 
have  really  made.  We  do  not  intend  to  rule 
that  there  are  no  classes  of  acts  or  contracts 
that  may  not  be  made  conclusive  upon  the 
parties  thereto  by  the  legislature,  but  we  do 
intend  to  hold  that  it  is  incompetent  for  the 
legislature  to  make  that  conclusive  of  the 
fact  and  character  of  a  contract  which  does 
not  in  reality  express  a  contract  because  of 
fraud  or  mistake  that  may  inhere  therein. 

There  was  error,  also,  for  another  reason, 
in  rejecting  the  deposition.  The  evidence  of- 
fered was  to  the  effect  that  the  cars  in  which 
the  hay  was  shipped  were  sealed  at  the  load- 
ing point,  and  tnat  the  seals  were  found  un- 
broken at  the  point  of  destination.  Had  this 
evidence  been  admitted,  it  would  have  tended 
to  prove  that  whatever  hay  the  company  re- 
ceived it  safely  transported,  and,  inasmuch 
as  the  plaintiffs  claimed  that  the  company 
received  the  amount  receipted  for  in  the  bills 
of  lading,  the  evidence  therefore  tended  to 
prove  that  the  same  amount  was  transported 
and  delivered.  For  this  reason  the  deposi- 
tion should  have  been  admitted,  and  there- 
fore its  rejection  was  error. 

The  claim  is  made  that  the  statute  hereto- 
fore discussed  is  in  violation  of  the  inters 
state  commerce  clause  of  the  Federal  Con- 
stitution. This  claim  is  untenable.  It  does 
not  regulate  rates,  nor  levy  taxes,  nor  impose 
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restrictions  of  any  kind  on  oommeroe  be- 
tween the  states.  It  is  a  police  regulation 
designed  to  promote  accuracy  in  dealings 
between  shippers  and  carriers  by  compelling 
the  latter  to  furnish  facilities  for  ascertain- 
ing the  weight  of  products  offered  for  ship- 
ment. A  statute  in  Texas  imposed  a  penalfy 
on  railroad  companies  for  refusing  to  de- 
liver freight  on  demand  of  the  consignee  and 
tender  of  the  charges.  It  was  contended  that 
as  to  shipments  originating  in  other  states 
the  act  was  a  regulation  of  interstate  oom- 
meroe, and  could  not  have  effect.  The  con- 
tention was  overruled.  Oulf,  C.  d  8,  F.  R. 
Co,  V.  Dicyer,  75  Tex.  672,  7  L.  R.  A.  478,  12 
S.  W.  1001.  A  statute  of  Iowa  required  rail- 
road companies  to  post  their  Bcnedules  of 
transportation  rates  in  their  station  houses, 
and  affixed  penalties  to  the  nonperformance 
of  the  duty.  The  act,  although  applying  to 
interstate  as  well  as  local  rates,  was  held 
not  to  be  a  regulation  of  interstate  com- 
merce. Chicago  d  N.  W.  R.  Co,  v.  Fuller,  17 
Wall.  560,  21  L.  ed.  710.  The  principle  on 
which  these  cases  rest — vig.^  that  such  enact- 
ments were  police  regulations — ^likewise  un- 
derlies the  statute  in  question. 

The  statute  allows  an  attorney's  fee  for 
the  successful  prosecution  of  a  case  under  its 
provisions.  The  reason  for  this  is  the  neg- 
ligence of  the  carrier  in  failing  to  safely 
transport  and  deliver  the  goods  committed 
to  its  charge.  The  case  in  that  respect  comes 
fully  within  the  principle  of  Atchiaonj  T.  d 
S,  F,  R.  Co.  V.  Matthews,  58  Kan.  447,  49 
Pac.  602,  Affirmed  by  the  Supreme  Court  of 
the  United  Stotes  in  174  U.  S.  96,  43  L.  ed. 
009,  19  Sup.  Ct.  Rep.  609.  See  also  British 
America  Assur.  Co,  v.  Bradford,  60  Kan.  82, 
55  Pac.  335. 

For  error  in  rejecting  the  deposition  for 
the  reasons  above  given,  the  judgment  of  the 
court  hclow  is  reversed,  and  a  new  trial  is 
ordered. 

Jolmston,  CnnninsliaBt,  Greenet  and 
Pollook,  JJ.,  concur. 

Doster,  Ch.  J.,  and  Smttli  and  Ellis, 

JJ.,  dissent  as  to  the  first  paragraph  of  the 
syllabus  and  corresponding  portion  of  the 
opinion. 

Doater,  Ch.  J.,  dissenting: 

I  dissent  from  the  judgment  of  the  ma^ 
jority  of  the  court  that  the  legislature  may 
not  give  to  the  receipt  contained  in  a  bill 
of  lading  issued  by  a  common  carrier  a  con- 
clusive effect  as  evidence  of  the  weight  of 
the  thing  receipted  for,  and  am  authorized 
to  say  that  Justices  Smith  and  EUia  like- 
wise^ dissent.  A  proposition  in  denial  of  the 
legislative  power  in  the  case  stated  is  in- 
comprehensible to  me.  There  is  not  a  case 
in  the  books  which  in  principle  or  in  similar- 
ity of  facts  affords  ground  for  the  majority 
opinion.  The  instances  in  which  the  exer- 
cise of  the  power  in  question  has  been  at- 
tempted are  not  numerous.  Nearly  all  of 
them  were  cases  in  which  the  legislature 
sought  to  give  tax  deeds  a  conclusive  effect 
to  establish  the  substantive  rightfulness  of 


1902. 


Missouri,  E.  &  T.  R.  Co.  y.  Sihonson. 


709 


?ta.z-sale  proceedings.  This  class  of  cases 
was  not  adverted  to  by  the  majority  because 
of  the  obvious  fact  that  in  such  cases  the 
act  from  which  it  was  sought  to  derive  a 
conclusive  effect  was  clearly  the  act  of  an 
adversary  party,  and  the  effort  was  to  find 
those  in  which  the  legislature  had  exceeded 
its  authority  by  undertaking  to  found  a  pre- 
sumption of  conclusiveness  upon  the  act  of 
the  party  himself.  This  could  not  be  done. 
There  are  no  such  cases;  that  is,  there  are 
-no  cases  in  denial  of  the  legislative  right  to 
found  an  estoppel  upon  the  contract  act  of  a 
party,  and  that — and  it  alone — is  the  case 
in  hand.  There  are,  however,  decisions  of 
4L  different  character,  which  my  associates 
have  mistakenly  regarded  as  authority  for 
their  holding.  For  instance,  in  one  of  them, 
as  cited  in  the  majority  opinion,  it  appeared 
that  the  legislature  had  declared  a  conclu- 
sive presumption  of  negligence  from  the  kill- 
ing of  live  stock  {Little  Rock  d  Ft,  8,  R. 
<!o.  T.  Payne,  33  Ark.  816,  34  Am.  Rep.  66)  ; 
in  another  it  declared  a  conclusive  presump- 
tion of  assent  to  a  trespass  from  a  failure 
'to  apply  to  the  courts  to  enjoin  it  ( Meyer  v. 
Berlandi,  39  Minn.  438,  1  L.  R.  A.  777,  40 
N.  W.  513),  in  another  it  declared  an  oflB- 
<!ially  published  schedule  of  railway  rates 
<K>nclusive  evidence  of  their  reasonableness 
{Chicago,  M.  c£-  8t,  P.  R.  Co.  v.  Minnesota, 
134  U.  S.  418,  33  L.  R.  A.  970,  3  Inters.  Com. 
Rep.  200,  10  Sup.  Ct.  Rep.  702)  ;  and  in  an- 
•other  it  sought  to  make  a  minor's  declara- 
*tion  as  to  his  age  conclusive  on  his  legal 
:guardians  {Wantlan  v.  White,  19  Ind.  470). 
It  must  be  observed  that,  in  the  cases  of  the 
tax  deeds  and  the  schedule  of  railway  rates 
and  the  minor's  enlistment  oath,  the  legis- 
lature sought  to  bind  interested  parties  by 
the  adversary  action  of  others,  not  by  any 
action  of  their  own ;  and,  in  the  cases  of  the 
imputed  negligence  and  the  imputed  assent 
■to  the  trespass,  sought  to  bind  them  by  acci 
dental  circumstances  involving  them  in  no 
manner  of  contractual  relation.  Manifestly, 
all  such  ca.ses  are  to  be  governed  by  a  prin- 
•ciple  different  from  that  to  be  applied  when 
it  is  sought  to  found  the  presumption  on 
'the  conventional  act  or  agreement  of  the  par- 
ty himself.  I  may  well  object  to  a  law  which 
from  the  hostile  act  of  another  seeks  to  raise 
against  me  a  conclusive  presumption,  and  I 
may  well  object  to  a  law  which  seeks  to 
-found  an  estoppel  against  me  upon  some  un- 
designed and  easily  explicable  circumstance; 
but  I  can  have  no  objection  to  a  law  which 
merely  seeks  to  give  to  my  own  deliberate 
business  engagement  a  conclusive  and  irrev- 
ocable effect. 

Judge  Cooley  notes  the  distinction  be- 
tween the  two  classes  of  cases  in  the  very 
quotation  made  from  him  in  the  majority 
opinion.  In  discussing  the  subject  of  the 
power  of  the  legislature  over  the  rules  of 
evidence,  he  says:  "Except  in  those  cases 
which  fall  within  the  familiar  doctrine  of 
^estoppel  at  the  common  law,  or  other  cases 
Testing  upon  the  like  reasons,  it  would  not, 
we  apprehend,  be  in  the  power  of  the  leg- 
islature to  declare  that  a  particular  item  of 
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evidence  should  preclude  a  party  from  es- 
tablishing his  rights  in  opposition  to  it." 
The  legislature,  therefore,  in  this  case,  has 
rested  its  enactment  on  the  very  exception 
noted  by  Judge  Cooley,  viar.,  estoppel  or  like 
reasons.  The  general  doctrine  upon  which 
the  exceptional  class  of  cases  rents  was 
stated  in  another  form  by  this  court  in  the 
case  of  Re  County-Seat  of  Linn  County,  16 
Kan.  500.  A  question  in  that  case  was  as 
to  the  conclusiveness  as  evidence  of  the  num- 
ber of  votes  cast  at  a  county-seut  election  to 
prove  the  total  number  of  electors  in  the 
county.  The  Constitution  (art.  9,  §  1)  de- 
clares that  "no  county  seat  shall  be  changed 
without  the  consent  of  a  majority  of  the 
electors  of  the  county."  The  statute  regu- 
lating county-seat  elections  enacted  that  the 
place  receiving  the  majority  of  the  votes 
cast  at  the  election  should  become  the  coun- 
ty seat.  In  view  of  the  fact  that  the  total 
of  the  votes  cast  at  a  county-seat  election 
might  not  be  equal  to  the  whole  number  of 
electors  of  the  county,  the  question  as  to 
what  should  be  regarded  as  controlling  evi* 
dence  of  the  total  number  arose.  It  was 
held  that  the  act  providing  for  the  change 
of  county  seats  on  a  majority  of  the  votes 
cast  at  the  election  declared  a  conclusive  pre- 
sumption as  to  the  total  electorate,  and  was 
a  competent  exercise  of  legislative  power. 
The  court  said:  "While  a  legislature  may 
not,  by  the  mere  machineiy  of  rules  of  evi- 
dence, override  and  set  at  naught  the  restric- 
tions of  the  Constitution,  or  arbitrarily  make 
conclusive  evidence  of  a  fact  anything  which 
in  the  nature  of  things  has  no  connection 
with  that  fact  nor  reasonably  tend  to  prove 
it,  yet  it  may  make  that  which,  according 
to  the  ordinary  rules,  of  human  experience, 
reasonably  tends  to  prove  a  fact,  conclu- 
sive evidence  of  it."  The  case  of  Feliw  v. 
Wallace  County,  62  Kan.  832,  62  Pac.  667, 
is  more  nearly  in  support  of  the  majority 
decision  than  any  other  case  to  be  found. 
There  is,  however,  a  radical  difference  be- 
tween that  case  and  this  one.  In  that  case 
the  legislature  undertook  to  validate  a  par- 
ticular specified  class  of  instruments,  con- 
tract in  form,  but  which  were  wholly  with- 
out binding  force  or  legal  existence.  It  un- 
dertook by  legislative  fiat  to  create  a  debt 
altogether  and  entirely  out  of  that  which 
possessed  the  mere  semblance  of  a  contract, 
but  which  lacked  all  the  elements  of  an  obli- 
gation. The  act  under  discussion  in  this 
case  undertook  no  such  legally  impossible 
thing.  It  did  not  undertake  to  create  a  debt. 
It  did  not  undertake  to  make  a  contract  be- 
tween the  parties.  It  only  declared  that 
the  contract  which  they  themselves  had 
made  should  be  conclusively  presumed  to 
express  the  obligation  into  which  they  had 
entered. 

So  far  as  decisions  are  concerned,  the 
only  one  sufficiently  close  in  point  of  fact 
to  bear  directly  on  the  (juestion  is  opposed 
to  the  theory  of  limitation  on  the  legisla- 
tive power  in  the  special  class  of  cases  men- 
tioned. It  declares,  I  think,  the  correct 
principle,  and  is  entirely  applicable  to  the 
present  controversy.  It  is  Orient  Ins.  Co. 
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T.  Daifga,  172  U.  S.  557,  43  L.  ed.  652,  19 
Sup.  Ct.  Rep.  281.  A  statute  of  Missouri 
declared  that  "in  all  suits  brought  upon  pol- 
icies of  insurance  aeainst  loss  or  damage  by 
fire,  hereafter  issued  or  renewed,  the  defend- 
ant shall  not  be  permitted  to  deny  that  the 
property  insured  thereby  was  worth  at  the 
time  of  the  issuing  of  the  policy  the  full 
amount  insured  therein  on  said  property; 
and  in  case  of  total  loss  of  the  property  in- 
sured, the  measure  of  damage  shall  be  the 
amount  for  which  the  same  was  insured," 
etc.  Rev.  Stat.  1889,  S  5897.  This  provi- 
sion, it  will  be  observed,  is  the  ordinary  "val- 
ued policy"  law  of  this  and  other  states. 
In  the  case  cited  the  objections  to  the  stat- 
ute were  the  same  as  those  urged  against 
the  one  now* under  consideration.  The  court 
stated  them  as  follows:  "The  specific  ob- 
jections which,  it  is  claimed,  bring  the  stat- 
ute within  the  prohibition  of  the  Constitu- 
tion, in  the  last  analysis,  may  be  reduced  to 
the  following:  That  the  statute  takes  away 
a  fundamental  ri^ht,  and  precludes  a  judi- 
cial inquiry  of  liability  on  policies  of  fire 
insurance  by  a  conclusive  presumption  of 
fact."  Replyin^^  to  this,  the  court,  among 
other  things,  said:  "It  [the  statute]  makes 
no  contract  for  the  parties.  In  this  it  per- 
mits absolute  freedom.  It  leaves  them  to 
fix  the  valuation  of  the  property  upon  such 
prudence  and  inquiry  as  they  choose.  It 
only  ascribes  estoppel  after  this  is  done, — 
estoppel,  it  must  be  observed,  to  the  acts  of 
the  parties,  and  only  to  their  acts  in  open 
and  honest  dealing.  Its  presumptions  can- 
not be  urged  against  fraud.  .  .  .  The 
cases  cited  by  plaintiff  in  error  which  hold 
that  the  legislature  may  give  the  effect  of 
prima  facie  proof  to  certain  acts,  but  not 
conclusive  proof,  do  not  apply.  They  were 
not  of  contract,  nor  gave  effect  to  contracts. 
It  is  one  thing  to  attribute  effect  to  the  con- 
vention of  parties,  entered  into  under  the  ad- 
monition of  (he  law,  and  another  thing  to 
give  to  circumstances,  maybe  accidental, 
conclusive  presumption  and  proof  to  estab- 
lish and  force  a  result  against  property  or 
liberty."  The  above  decision  was  rendered 
on  error  to  the  supreme  court  of  Missouri, 
which  had  made  a  similar  holding  {Daggs  v. 
OHmt  Ins,  Co,  136  Mo.  382,  35  L.  R.  A.  227, 
38  S.  W.  86),  and  I  think  it  well  declares 
and  elucidates  the  proposition  that  it  is 
within  the  power  of  the  legislature  to  give 
to  the  written  declaration  of  a  party,  made 
as  a  basis  for  mutual  engagement  between 
himself  and  another,  a  conclusive  and  irrev- 
ocable character. 

An  objection  to  the  statute  is  the  gener- 
ality of  its  terms.  It  does  not  state  any  ex- 
ception, and  it  is  said  that  fraud  and  mis- 
take constitute  necessary  exceptions  which 
it  is  beyond  the  power  of  the  legislature  to 
exclude.  This  objection  does  not  seem  to 
me  to  possess  weight.  As  to  fraud,  I  think 
it  may  be  said  that  statutes,  however  gener- 
al their  language,  are  never  to  be  so  con- 
strued or  enforced  as  to  deny  relief  to  one 
who,  without  fault  on  his  part,  has  been 
entrapped  into  a  seeming  submission  to  their 
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terms.  "When  statutes  are  made,  there  are 
some  things  which  are  exempted  and  fore- 
4>ri2ed  out  of  the  provisions  thereof,  by  the 
law  of  reason,  though  not  expressly  men- 
tioned. Thus,  things  for  necessity's  sake,  or 
to  prevent  a  failure  of  justice,  are  excepted 
out  of  statutes."  Dwarris,  Stat,  rule  5,  p. 
123.  To  the  same  effect,  and  with  citation 
to  instances,  is  Endlich,  Interpretation  of 
Statutes,  §  258;  and  in  Orient  Ins,  Co,  v. 
Daggs,  172  U.  S.  557,  43  L.  ed.  552,  19  Supu 
Ct.  Rep.  281,  it  was  expressly  held  that  a 
conclusive  presumption  of  fact,  declared  by 
statute,  as  in  this  case,  could  not  be  enforced 
as  against  a  claim  of  fraud.  As  to  mistake, 
the  I^slature  has  done  no  more  than  the 
courts  themselves  have  done  in  like  cases 
without  the  aid  of  statutes, — ^has  declared 
a  rule  of  estoppel  by  deed.  It  is  true,  the 
courts  have  not  elevated  a  mere  receipt  to 
the  grade  of  an  estoppel,  but  they  have  often 
held  other  like  written  engagements  and  dec- 
larations of  the  existence  of  facts  to  be 
such.  This  has  been  especially  true  when 
one  of  the  contracting  parties  has  done  or 
paid  something  as  a  consideration  or  equiv- 
alent for  the  engagement  or  declaration. 
This  case,  for  aught  we  know,  may  be  one 
falling  within  the  rule,  because  here  the 
shipper  may  have  paid  freight  money  on  the 
basis  of  weight  specified  in  the  bill  of  lading. 
But  admitting,  as  should  be  done,  that  the 
courts  have  not  advanced  the  doctrine  of 
estoppel  to  cover  such  class  of  cases,  ought 
it  to  be  said  that  the  legislature  is  consti- 
tutionally powerless  to  do  so, — that  is,  pow- 
erless to  make  that  conclusive  evidence  which 
the  courts  themselves  hold  to  be  presumptive 
evidence;  powerless  for  the  sole  reason  that 
some  instances  of  meritorious  defense  on 
the  ground  of  mistake  will  be  shut  outT  If 
we  were  required  to  search  for  reasons  for 
the  enactment  in  question  we  would  not  have 
to  go  far.  The  reason  is  to  be  found  in  the 
character  of  railways  as  common  carriers. 
The  relations  existing  between  the  public 
and  the  carriers  make  the  reflation  of  the 
latter  in  many  particulars  not  merely  advis- 
able, but  highly  important.  It  cannot  be 
said,  therefore,  that  a  statute  forbidding  the 
carrier  to  dispute  in  court  a  written  admis- 
sion made  by  it  as  a  basis  of  contract  liabil- 
ity is  an  unwarranted  exercise  of  legisla- 
tive power.  It  must  be  borne  in  mind  that 
the  business  of  a  common  carrier  is  one 
which  is  "clothed  with  a  public  interest." 
That  was  pithily  remarked  by  Sir  Matthew 
Hale  nearly  400  years  ago.  It  was  quoted 
by  the  Supreme  Court  of  the  United  State* 
in  Munn  v.  Illinoia,  94  U.  S.  113,  24  L.  ed. 
77,  and  made  the  basis  of  the  decision  in  that 
case  and  in  many  subsequent  ones  decided 
by  that  and  other  courts. 

Now,  pretermitting  the  question  as  to  the 
power  of  the  legislature  to  found  a  conclu- 
sive presumption  upon  the  admissions  of 
private  individuals,  it  cannot  be  doubted, 
in  my  judgment,  that  it  possesses  the  power 
to  declare  that  a  receipt  for  goods,  given 
by  a  transportation  company  in  the  conduct 
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of  its  public  business  as  a  common  carrier,  I  red.  In  denying  that  the  legislature  pos- 
sliall  be  conclusively  deemed  and  held  to  sesses  such  power  I  think  my  associates 
express  the  measure  of  the  liability  incur- '  have  grievously  erred. 


KENTUCKY  COURT  OF  APPEALS. 


LOUISVILLE  &  NASHVILLE  RAILROAD 
COMPANY,  Appt., 

V. 

George  W.  HULL. 
( Ky ) 

1.     Mental  muttering  nay  be  connldered 

in  assessing  the  damages  against  a  carrier 
for  breach  of  Its  contract  to  transport  a 
corpse. 
S.  The  question  as  to  the  neffll^ence 
of  a  carrier  In  falling  to  forward  a  corpse  by 
a  certain  train  Is  for  the  Jary. 

5.  The  snni  of  f  1,040  Is  excessive  dam- 
Afcea  for  failure  to  forward  a  corpse  by  a 
certain  train,  whereby  its  Interment  was  de- 
layed from  afternoon  until  the  next  morning, 
where  its  condition  did  not  render  speedy  In- 
terment necessary,  and  the  person  complain- 
ing was  treated  with  proper  courtesy. 

4.  The  pleadings  should  not  be  re- 
ferred to  by  counsel  in  his  closing  argu- 
ment to  the  Jury  for  the  purpose  of  claiming 
a  change  In  the  theory  of  defense,  if  they 
have  not  been  given  In  evidence  on  the  trial. 

6.  Counsel  In  arffulnff  to  the  Jury 
must  not  state  facts  of  his  personal  ex- 
perience, which  are  not  in  evidence,  and  are 
calculated  to  prejudice  the  Jury. 

(May  29,  1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Webster  Coun 
ty  in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  failure  to  promptly 
transport  a  corpse.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Yeaman  A  Yeamaii,  for  appel- 
lant: 

There  can  be  no  property  in  a  human 
corpse. 

Keyes  ▼.  Konkel,  119  Mich.  550,  44  L.  R. 
A.  242,  78  N.  W.  649. 

There  can  be  no  recovery  for  mental  an- 
guish alone,  disconnected  from  pecuniary 
loss,  physical  injury,  wilful  neglect,  or  in- 
sult. 

Hohhs  V.  L<md(m  d  8.  W.  R,  Co.  L.  R.  10 
Q.  B.  Ill ;  Lynch  v.  Knight,  9  H.  L.  Cas.  577 ; 
1  Sutherland,  Damages,  pp.  156,  732,  734, 
736;  Webb's  Pollock,  Torts,  pp.  56,  57; 
Wood's  Mayne,  Damages,  p.  74;  Western  U. 
Telcg,  Co.  v.  Rogers,  68  Miss.  748,  13  L. 
R.  A.  859,  9  So.  823;  25  Am.  &  Eng.  Enc. 
Law,  pp.  822,  823;  West  v.  Western  U. 
Teleg.  Co,  39  Kan.  93,  17  Pac.  807 ;  Dawson 
y.  Louisville  d  N.  R.  Co,  4  Ky.  L.  Rep.  801;  | 


Newport  Netcs  d  M.  Valley  Co.  v.  Oholson^ 
10  Ky.  L.  Rep.  938;  City  Transfer  Co.  v. 
Robinson,  12  Ky.  L.  Rep.  555. 

A  different  rule  originated  in  Texas  in 
So  ReUe  v.  Western  U.  Teleg.  Co.  55  Tex. 
308,  40  Am.  Rep.  805,  where  damages  were 
awarded  for  failure  to  deliver  a  social  tele- 
gram. The  courts  of  that  state  have  since 
found  it  necessary  to  restrict  the  rule. 

See  Qulf,  C.  d  8.  F.  R.  Co.  v.  Levy,  59 
Tex.  564,  46  Am.  Rep.  278;  Western  U. 
Teleg.  Co,  v.  Cooper,  71  Tex.  607,  1  L.  R.  A. 
728,  9  S.  W.  598;  Roivell  v.  Western  U. 
Teleg.  Co.  75  Tex.  26,  12  S.  W.  534. 

This  court  has  followed  the  So  Relle 
Case,  but  has  confined  the  rule  to  that  par- 
ticular class  of  cases  (social  telegrams), 
and,  like  the  Texas  court,  has  found  it  nec- 
essary to  restrict  its  application. 

Chapman  v.'  Western  U.  Teleg.  Co.  90 
Ky.  265,  13  S.  W.  880;  Western  U.  Teleg. 
Co.  V.  Mathetcs,  21  Ky.  L.  Rep.  1405,  55  S. 
W.  427;  Western  U.  Teleg.  Co,  v.  Johnson, 
21  Ky.  L.  Rep.  1391,  55  S.  W.  427;  West- 
ern U,  Teleg.  Co.  v.  Mcllvoy,  21  Ky.  L.  Rep. 
1393,  55  S.  W.  428;  Western  U,  Teleg.  Co. 
V.  Van  CUave,  22  Ky.  L.  Rep.  53,  54  S.  W. 
827;  Western  U,  Teleg,  Co,  v.  Steenbergen, 
21  Ky.  L.  Rep.  1289,  54  S.  W.  829;  West- 
ern U.  Teleg.  Co,  v.  Fisher,  21  Ky.  L.  Rep. 
1293,  54  8.  W.  830;  Da^ndson  v.  Western 
U,  Teleg.  Co.  21  Kj.  L.  Rep.  1292,  64  S. 
W.  830;  Western  U,  Teleg.  Co,  v.  Crider, 
21  Ky.  L.  Rep.  1336,  54  S.  W.  963;  Oraddy 
V.  Western  U.  Teleg,  Co,  19  Ky.  L.  Rep. 
1455,  43  S.  W.  468;  Morrow  v.  Western 
U.  Teleg.  Co,  21  Ky.  L.  Rep.  1263,  54  S.  W. 
853;  Taliferro  v.  Western  U,  Teleg.  Co.  21 
Ky.  L.  Rep.  1290,  64  S.  W.  825. 

Other  corpse  cases  are,  like  the  So  Relle 
Case,  from  Texas,  and  are  wholly  unlike 
this  case. 

Hale  V.  Bonaier,  82  Tex.  33,  14  L.  R.  A. 
336,  17  8.  W.  605;  Wells,  F.  d  Co.'s  Express 
V.  Fuller,  13  Tex.  av.  App.  610,  35  8.  W. 
824. 

The  damans  are  grossly  excessive,  and 
more  than  this  court  has  approved  of  in  any 
"social  telegram"  case, — the  only  other  sort 
of  case  in  which  damages  for  mental  suffer- 
ing alone  have  been  given. 

Western  U,  Teleg,  Co.  v.  Mcllvoy,  21  Ky. 
L.  Rep.  1393,  65  8.  W.  428;  Western  U. 
Teleg,  Co,  v.  Van  Cleave,  22  Ky.  L.  Rep. 
53,  54  8.  W.  827;  Western  U.  Teleg.  Co.  v. 
Mellon,  96  Tenn.  66,  33  S.  W.  725. 

The  statements  of  appellee's  counsel  to 


Note. — For  a  similar  case  as  to  right  to  re- 
cover damsges  for  mental  anguish  caused  by 
delay  In  transportation  of  corpse,  see  also,  In 
this  series.  Hale  v.  Bonner  (Tex.)  14  L.  R.  A. 
836. 

As  to  damages  for  mental  anguish  suflFered 
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through  breach  of  contract  safely  to  keep 
corpse,  see  Renlhan  v.  Wright  (Ind.)  9  L.  R. 
A.  514. 

As  to  damages  for  mental  suffering  because 
of  mutilation  of  dead  body,  see  Larson  t. 
Chase  (Minn.)   14  L.  B.  A.  85. 
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the  jury  were  improper  and  highly  preju 
dicial  to  appellant's  rights,  and  the  court 
below  errea  in  refusing  to  exclude  them 
from  the  jury. 

Civil  Code,  subs.  2,  fi  340;  Brown  v. 
Stoineford,  44  Wis.  282,  28  Am.  Rep.  589; 
Davis  V.  Brown,  98  Ky.  475,  33  S.  W.  614, 
3d  S.  W.  535;  Cunningham  v.  Speagle,  20 
Ky.  L.  Rep.  1833,  60  S.  W.  245;  Rhodes  v. 
Com,  21  Ky.  L.  Rep.  1070,  54  S.  W.  170; 
Gilbert  v.  Com.  21  Ky.  L.  Rep.  544,  51  S. 
W.  805;  Oldham  v.  Com,  22  Ky.  L.  Rep. 
620,  68  S.  W.  419. 

Messrs,  Gordon  A  Gordon,  BL  W. 
Brnoe,  E.  "W.  Hlnes,  and  B.  D.  Warfleld 
also  for  appellant. 

Messrs,  L.  P.  Iitttle,  W.  A.  Taylor, 
G.  "W.  Hieknuui,  and  Baker  A  Baker 
for  appellee. 

Hobeon,  J.,  delivered  the  opinion  of  the 
court: 

The  wife  of  appellee,  G.  W.  Hull,  died  at 
Ashville,  North  Carolina,  on  May  26,  1900. 
Ue  lived  at  Slaushtersville,  Kentucky,  and 
started  home  wiUi  the  corpse  of  his  wife. 
He  bought  tickets  to  Nashville  for  himself, 
child,  and  the  corpse.  About  sunup,  as  he 
was  approaching  Nashville,  he  saw  the  con- 
ductor, and  had  him  telegraph  to  the  ticket 
agent  at  Nashville  to  have  the  tickets  ready 
for  him.  Ho  did  this  for  fear  of  want  of 
time  between  the  arrival  of  his  train  and 
the  departure  of  the  train  for  Slaughters- 
ville.  When  he  got  to  Nashville  he  went 
immediately  with  his  little  girl  to  the  ticket 
oflice,  and  told  the  agent  he  wanted  two 
whole  tickets  and  a  half  ticket  to  Slaugh- 
tersville.  The  agent  said  to  him  to  get 
back  in  line,  and  wait  until  his  turn  came. 
He  said,  "Didn't  vou  get  a  telegram  to  have 
these  tickets  ready  T"  The  agent  answered, 
**Yes;  but  I  knew  you  had  plenty  of  time, 
and  didn't  get  them  ready."  Hull  then 
took  his  place  in  the  line,  and  after  a  while 
got  up  to  the  window  and  received  his  tick- 
ets. He  then  said,  "One  of  these  tickets  is 
for  a  corpse."  The  agent  answered,  "I 
know  it,  and  have  it  already  marked." 
Hull  then  asked,  "What  must  I  do  with  the 
corpse  ticket?"  The  agent  said,  ''Take that 
and  show  it  to  the  baggage  master  in  the 
b&g^ge  room."  Hull  went  immediately  to 
the  baggage  room,  and  handed  the  baggage 
master  the  corpse  ticket,  telling  him  he 
had  a  ticket  for  a  corpse.  The  baggage 
roaster  punched  it  and  handed  it  back  to 
him.  Hull  then  said,  "Now,  who  must  I 
give  it  to!"  He  said,  "Keep  it  and  give  it 
to  the  conductor  on  the  train.  That  is  all 
vou  have  to  do.  You  need  not  be  uneasy. 
Everything  will  be  all  right."  The  corpse 
was  then  between  the  baggage-room  door 
and  the  gate,  setting  on  a  truck  between  the 
door  and  the  fence  on  the  platform.  Hull 
got  on  the  train,  and  sat  there  some  min- 
utes. Presently  he  saw  his  trunk  pass  to 
the  baggage  car,  and,  not  seeing  the  corpse 
go  by,  went  out  to  the  conductor,  who  was 
standing  beside  the  train,  showed  him  his 
tickets,  and  told  him  he  had  a  ticket  fbr  a 
corpse,  and  wanted  to  be  sure  that  every- 
thing was  all  right.  He  wanted  to  know 
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who  to  give  the  ticket  ta    The  conductor 
said:     "That  is   all   right.     Whenever  yon 
get  a  ticket  like  that,  tiiat  is  all  you  have 
got  to  do.     I  will  take  that  ticket  up  on  the 
train."    Hull   replied:     "I    am   uneasy.    I 
am  afraid  everything  isn't  all  right.    I  have 
seen  my  trunk  pass  along,  but  I  haven*t  seen 
the  corpse."    Then  the  conductor  halloed  to 
the  porter,  and  asked  if  there  was  a  corpse 
on  the  train.    The  porter  said,  "No."    The 
conductor  ran  into  the  baggage  room  to  see 
about  it.    He  was  gone  probably  two  min- 
utes, and  when  he  came  out  the  train  start- 
ed  immediately.     He  came  into  the  coach 
where    Hull   was,   and   told   him   that  his 
wife's   remains   had   been  sent  off   on  the 
Northwestern.    Hull  said:     "How  did  this 
happen?     This     is    an    awful    thing."    He 
said:     "I    don't    know.    It    is     a    terrible 
blunder.    It    is    an    inexcusable    mistake.** 
Hull  asked  what  he  was  going  to  do  about 
it,  and  he  said  that  he  would  telegraph  to 
the  superintendent,  and  get  the  box  brought 
back   and   sent  up  on   another  train.    At 
Earlington    he   brought   Hull    a   tel^ram, 
stating  that  he  had  found  the  corpse;  had 
secured  it  on  some  other  road ;  that  it  would 
be  sent  up  on  the  first  passenger  train;  and 
for  him  to  extend  to  Hull  any  courtesy  he 
could.    Hull  reached  Nashville  at  6:40  a. 
i[.    The   train   for   Slaughtersville   left  at 
7:10  A.  M.    The  conductor  was  still  look- 
ing for  the  corpse,  when  he  was  ordered  by 
the  station  master  to  pull  out,  as  it  was 
then  two  minutes  past  leaving  time.    The 
box  containing  the  corpse  had  tacked  upon 
it    a    card    reading:     "Mrs.    G.    W.    Hull, 
Slauflrhtersville,  Kentud^."    Hull  had  tele- 
graphed to  Slaughtersville  that  he  would 
come  on  the  morning  train,  and  have  the 
burial  that  evening.    The  train  was  due  at 
Slaughtersville  at  noon.    They  got  every- 
thing  in   readiness    for   the   funeral,   and, 
when  the  train  arrived  without  the  corpse, 
the  relatives  who  had  come  to  the  station 
returned  home,  and  those  who  had  come  to 
the  church  for  the  funeral,  3  miles  in  the 
country,  were  sent  home.     Some  time  after 
midnight    the    corpse    reached    Slaughters- 
ville, and  it  was  buried  the  next  day.    It 
rained  the  next  morning,  and  a  great  many 
did  not  come.    Quite  a  concourse  had  as- 
sembled   the    day    before.    Hull    had    been 
nursing  his  sick  wife  six  months.     His  vi- 
tality was  much  exhausted,  and  he  was  in 
a  weakened  condition,  so  that  it  was  only 
by  a  strong  effort  of  the  will  that  he  was 
able  to  be  on  his  feet.    He  seemed  a  good 
deal  confused,  looked  like  he  was  almost 
broken  down,  and  was  terribly  worried  over 
his  trip,  and  the  way  he  had  been  disap- 
pointed.   He  filed  this  suit  to  recover  dam- 
ages of  the  railroad  company,  and  proved  on 
the  trial  substantially  tne  above  facts.  The 
proof  for  the  company  was  to  the  effect  that 
when  the  corpse  reached  Nashville  it  was 
placed  on  a  truck  by  the  side  of  the  train, 
and  remained  there  until  after  the  Slaugh- 
tersville train  left.    After  this  it  was  taken 
to  the  baggage  room  of  the  road  over  which 
it  had  come,  and  later  in  the  day,  when  the 
mistake  was  found  out,  was  taken  over  to 
the  baggage  room  of  appellant    The  baggage 
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master  und  the  conductor  denied  the  state- 
ments of  Hull  given  above,  and  testified  that 
the  corpse  was  not  in  charge  of  appellant's 
a|;;ent8  until  after  the  train  for  Slaughters- 
ville  had  left.  Their  testimony  is  con- 
firmed by  a  number  of  employees  about  the 
station.  Hull's  version  of  the  transaction 
is  confirmed  by  his  little  girl,  by  the 
punched  marks  in  the  corpse  ticket,  and 
some  other  circumstances.  The  jury  to 
whom  the  case  was  submitted  returned  a 
verdict  in  favor  of  Hull  for  $1,640,  and  the 
defendant  appeals. 

The  court  instructed  the  jury  that  if, 
after  Hull  purchased  the  tickets,  the  box 
containing  tne  corpse  was  placed  in  charge 
of  the  defendant  in  reasonable  time  for  ship- 
ment on  the  train^  and  defendant  agreed  to 
ship  it  on  that  train,  and  negligently  failed 
to  do  so,  or  if  defendant  had  a  reasonable 
time  after  receiving  the  corpse  to  ship  it 
on  the-  morning  train  by  the  exercise  of 
proper  diligence,  and  for  the  lack  of  such 
diligence  it  was  not  so  shipped,  and  its  ar- 
rival at  Slaughtersville  was  delayed  on  ac- 
count thereof,  they  should  find  for  the 
plaintiff  such  an  amount  in  damages  as 
would  reasonably  compensate  him  for  the 
trouble,  inconvenience,  and  cost  caused  by 
the  delay,  and  they  might  also  allow  a  rea- 
sonable amount  for  any  mental  anguish  the 
plaintiff  suffered  by  reason  of  the  delay. 
But  if  he  failed  to  inform  the  agents  of  the 
defendant  as  to  the  whereabouts  of  the 
corpse,  or  failed  to  notify  them  to  put  the 
same  on  the  morning  train  for  Slaughters- 
ville, the  jury  should  find  for  the  defendant, 
unless  the  defendant's  baggage  agent  as- 
sured him  when  he  punched  his  ticket  that 
defendant  would  look  after  putting  the 
corpse  on  the  train.  The  jury  were  also 
told  to  find  for  the  defendant  if,  after  re- 
ceiving the  box,  its  agents  did  not  have  a 
reasonable  time,  by  the  exercise  of  proper 
diligence,  to  put  it  on  the  train  and  ship  it 
to  Slaughtersville,  and  that  they  could  in 
no  event  award  anything  to  the  plaintiff  on 
account  of  the  delay,  inconvenience,  or  dis- 
tress suffered  by  those  who  attended  at  the 
depot  or  graveyard,  or  who  were  prevented 
from  attending  the  burial  by  the  delay  in 
the  arrival  of  the  corpse. 

It  is  earnestly  insisted  for  appellant  that 
there  is  no  property  in  a  corpse  (Keyes  v. 
Konkeh  119  Mich.  560,  44  L.  R.  A.  242,  78 
N.  W.  649),  and  that  mental  suffering  can- 
not be  recovered  for  in  a  case  of  this  char- 
acter. In  Hale  v.  Bonner,  82  Tex.  33,  14 
L.  R.  A.  336,  17  S.  W.  606,  which  was  a  suit 
for  damages  for  delay  in  the  shipment  of 
a  corpse,  the  court  said :  "We  are  unable  to 
distin^ish,  in  principle,  this  case  from 
those  in  which  recoveries  against  telegraph 
companies  have  been  allowed  for  failure  to 
deliver  with  promptness  messages  announc- 
ing the  death  or  mortal  illness  of  near  rela- 
tives. Such  cases  are  exceptional.  A3  a 
rule,  mental  suffering  is  not  an  element  of 
the  damages  which  are  recoverable  for 
breach  of  a  contract,  or  in  an  action  for 
tort,  founded  upon  a  risht  growing  out  of  a 
contract.  Ordinarily  the  object  in  sending 
a  telegraphic  message  announcing  the  death 
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or  sickness  of  a  relative  is  to  afford  the  per- 
son to  be  benefited  the  solace  that  may  re- 
sult from  being  present  during  the  last  ill- 
ness of  the  relative,  or  attending  his  obse- 
quies, as  the  case  may  be.  The  direct  re- 
sult of  the  failure  to  perform  the  duty  of 
delivering  the  message  being  to  deprive  the 
person  addressed  of  this  solace,  and  to  cause 
distress  of  mind,  it  is  not  unreasonable  that 
be  should  have  his  compensation  therefor." 
This  case  was  followed  in  Wells,  F,  d  Co.'a 
Express  V.  Fuller,  13  Tex.  av.  App.  610,  35 
S.  W.  824.  The  right  to  recover  for  mental 
anguish  for  failure  to  deliver  a  telegram  in 
the  class  of  cases  referred  to  was  upheld 
in  Chapman  v.  Western  U,  Teleg.  Co.  90  Ky. 
265,  13  S.  W.  880,  and  after  reconsideration 
this  case  was  adhered  to  in  a  number  of  re- 
cent cases.  In  Western  U,  Teleg.  Co.  v. 
V'anoleave,  22  Ky.  L.  Rep.  53,  64  S.  W.  827^ 
tne  court  said:  "It  is  probably  in  accord- 
ance with  the  views  of  a  majority  of  the 
state  courts  that  mental  anguish  and  in- 
jured feelings  alone,  and  unaccompanied 
with  physical  injury,  do  not  furnish  ground 
for  recovery.  Rutin  this  state  the  rule  has 
been  announced  otherwise.  .  .  .  And  so, 
likewise,  a  recovery  in  this  class  of  cases 
can  be  had  under  the  decisions  in  the  states 
of  Texas,  Alabama,  Indiana,  Iowa,  North 
Carolina,  and  Tennessee.  It  may  be  admit- 
ted that  there  are  difficulties  in  the  way  of 
an  exact  measurement  of  such  damages,  but 
it  does  not  seem  to  us  that  this  is  a  suffi- 
cient reason  why  a  negligent  public  carrier 
should  escape  with  merely  nominal  dama- 
ges. The  same  difficulty  of  accurately 
measuring  such  damages  arises  in  cases  of 
slander,  breach  of  marriage  contract,  and 
in  cases  where  mental  suffering  is  accom- 
panied with  physical  pain.  If,  as  argued, 
the  law  does  not  deal  generally  with  the 
feelings  and  emotions,  it  may  be  answered 
that  here  the  parties  themselves  have  con- 
tracted Mdth  respect  to  those  very  things, 
or  at  least  have  contracted  with  respect  to 
those  things  which  naturally  affect  the  feel- 
ings and  emotions."  No  sound  distinction 
can  be  maintained  between  the  Telegraph 
Cases  and  this  case.  They  rest  upon  the 
principle  that  damages  naturally  resulting 
from  a  wrongful  act,  and  fairly  within  the 
reasonable  contemplation  of  the  parties, 
may  be  recovered.  The  logic  of  appellant's 
position,  if  followed,  would  lead  to  the  con- 
clusion that  if  it  had  lost  this  corpse,  how- 
ever negligently,  no  action  could  be  main- 
tained, at  least  for  any  substantial  recov- 
ery. For  if  there  is  no  property  in  a 
corpse,  and  there  can  be  no  recovery  for 
mental  suffering  for  the  failure  to  carry  and 
deliver  it  at  the  proper  time,  then  for  a  very 
great  wrong  there  would  be  practically  no 
remedy.  The  tenderest  feelings  of  the  hu- 
man heart  cluster  about  the  remains  of  the 
dead.  The  duty  of  Christian  burvil  is  one 
WA.Ach  loving  hands  perform  as  a  privilege. 
An  indignity  or  wrong  to  a  corpse  is  re- 
sented more  quickly  than  a  wrong  to  the 
living,  and,  if  mental  suffering  may  be  re- 
covered for  in  the  one  case,  it  is  hard  to  see 
why  it  may  not  be  recovered  for  in  the 
other.    The  damages  for  the  loss  ol  a  corpse 
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and  those  for  the  delay  in  delivering  it  dif- 
fer only  in  degree.  In  actions  for  breach  of 
a  marriage  contract,  damages  for  mental  suf- 
fering are  allowed  because  these  are  the 
natural  result  of  the  defendant's  wrong,  and 
in  no  other  way  can  proper  compensation 
for  it  be  had.  The  same  rule  must  apply 
in  actions  for  negligence  in  carrying  a 
corpse,  if  the  carrier  is  to  be  held  to  proper 
responsibility  in  this  class  of  cases.  We 
therefore  conclude  that  there  was  no  error 
in  the  instructions  of  the  court. 

The  question  of  n^ligence  was  for  the 
jury,  and,  while  the  evidence  was  very  con- 
flicting, we  do  not  feel  at  libertv  to  disturb 
the  verdict  on  the  ground  that  it  is  against 
the  evidence. 

It  is  earnestly  insisted  that  the  damages 
are  excessive,  and  that  the  plaintiff's  coun- 
sel ^'as  guilty  of  misconduct  in  his  closing 
argument  to  the   jury.     The  plaintiff  was 
treated   with    proper   courtesy.     There   was 
only  a  delay  in  tne  interment  of  his  wife's 
body    from    one    afternoon    until    the   next 
morning,     llie  corpse  remained  at  the  bag- 
gage room  from  the  time  his  train  left  un- 
til that  evening,  when  it  was  put  on  the 
next  train,  and  taken  safely  to  Slaughters- 
viile.     There  is  no  intimation  that  the  con- 
dition of  the  corpse  rendered  a  speedy  in- 
terment   necessary.      Appellant    was     not 
treated  with  indifference,  but  the  conductor 
seems  to  have  done  all  that  he  could;  and, 
on  all  the  evidence,  it  is  hard  to  escape  the 
conviction  that  the  damages   awarded   are 
palpably  excessive,  and  given  under  the  infiu 
ence   of   passion   or   prejudice.     In   making 
the  closing  argument  to  the  jury,  the  attor- 
ney   for   the    plaintiff   commenced    reading 
from  the  defendant's  answer  in  the  case,  in- 
forming the  jury  that  the  defendant  had 
entirely  changed  its  theory  of  defense  since 
it  had  taken  its  depositions,  and  that  the 
plaintiff  was  not  prepared  to  meet  fully  its 
present  theory.     On    the    objection    of    the 
defendant  that  this  was  a  matter  for  the 
court  alone,  the  court  requested  the  attor- 
ney to  desist  from  this  course.     Thereupon 
he  proceeded  with  his  speech  by  beginning 
to  state  the  substance  of  the  answer,  and, 
on  the  objection  of  the  defendant,  the  court 
again  required  him  to  desist.     He  then  said 
the  issues  had  been  changed  by  the  defend- 
ant.    On  the  objection  of  the  defendant,  the 
court  directed  him  to  confine  his  discussion 
to  the  facts  of  the  case,  and  the  law  as  em- 
bodied   in    the    instructions    of   the    court, 
whereupon  he  said  to  the  jury:     "We  have 
nothing  in  our  pleadings  that  we  wish  to 
conceal  from  the  jury.     We  do  not  have  to 
ask  the  court  to  conceal  our  pleadings  for 
us."    All  this  was  objected  to,  and  the  court 
refused    to    exclude   it.'    It    was    improper. 
If  it  was  desired  to  get  before  the  jury  the 
statements  in  the  pleadings  of  the  defendant, 
these  pleadings  should  have  been  given  in 
evidence  on  the  trial,  so  that  the  defendant 
might  have  an  opportunity  to  explain  any 
inconsistency.     When   this    was   not   done, 
they  should  not  have  been  referred  to  in  the 
concluding    argument,    which    should    have 
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been  confined  to  the  eividence  heard  before 
the  jury,  and  the  law  of  the  case  aa  given  in 
the  instructions  of  the  court.  The  attorney 
also  said,  in  his  concluding  argument,  this: 
"Time  is  precious  with  railrc^  companies 
sometimes.  Mr.  Hull  telephoned  me  to 
meet  him  in  Slaughtersville  to  come  here. 
I  started  there,  c^nd  found  that  the  Texas 
train  was  an  hour  late,  and  I  was  told  that 
they  had  stopped  the  train  at  Louisville  to 
load  a  negro  minstrel  show.  I  do  not  know 
this.  I  was  told  this.  Stopped  that  train, 
wasted  precious  time,  loading  Ward  k 
Howes'  or  some  other  negro  minstrel  show. 
That  train  carried  the  mail,  too.  That 
shows  how  railroads  do.  They  are  exceed- 
ingly accommodating  when  there  ia  any 
money  in  sight.  They  will  hold  a  train  an 
hour  for  a  negro  minstrel  show^  but  it  could 
not  hold  its  train  three  minutes  to  get  a 
corpse  on  the  train.  There  waa  no  money 
in  that."  Again  he  said:  ''I  am  told  that 
when  a  railroad  company  gets  into  trouble 
the^  get  all  their  witnesses  together  to  take 
their  affidavits.  I  am  no  railroad  lawyer. 
I  do  not  know  this,  but  railroad  lawyers 
tell  me  that  they  just  have  to  do  this  to  hold 
their  witnesses  to  the  mark, — to  keep  them 
from  forgetting.  Mr.  Fisher  and  Mr.  Sum- 
merhays  doubtless  gave  their  affidavits 
when  this  matter  came  up."  Again  he 
said:  "If  I  had  been  at  fault  in  this  case, 
it  was  in  asking  so  little  damages.  Mr. 
Hull  and  I  visited  Nashville  to  take  deposi- 
tions in  the  case.  We  were  in  the  magnifi- 
cent depot  of  defendant  at  Nashville  (de- 
fendant's counsel  suggested  that  defendant 
owned  no  depot  in  Nashville,  to  which  he 
said  that  it  is  true  he  referred  to  the  Cen- 
tral Station),  which  is  more  magnificent 
than  Solomon's  Temple.  The  ticket  office 
there  cost  more  than  this  courthouse,  I 
reckon ;  and  the  doors  of  that  station,  more 
than  plaintiff  asked  for  his  damages  in  this 
case,  I  imagine."  All  this  the  defendant 
objected  to,  and  moved  the  court  to  exclude 
it  from  the  jury,  which  was  refused.  It 
was  improper  for  the  attorney  to  go  outside 
of  the  evidence  heard  by  the  jury,  and  the 
law  of  the  case  as  given  by  the  court.  It 
was  especially  improper  for  him  to  state 
facts  of  his  personal  experience  which  had 
not  been  testified  to,  and  were  calculated  to 
prejudice  the  jury  against  the  defendant, 
or  to  swell  the  amount  of  the  verdict.  Con- 
sidering the  size  of  the  verdict,  in  connec- 
tion with  tne  argument  of  the  counsel,  we 
are  clearly  of  opinion  that  a  new  trial 
should  be  granted. 

It  is  certified  in  the  bill  of  exceptions 
that  it  contains  all  of  the  evidence  heard  on 
the  trial.  This  is  conclusive,  as  the  record 
is  presented,  that  the  bill  contains  all  the 
evidence  heard  by  the  jury,  although,  from 
the  grounds  for  new  trial,  it  appears,  com- 
plaint was  made  as  to  the  reading  of  cer- 
tain depositions,  which  are  not  incorporated 
in  the  bill  of  exceptions. 

Judgment  reversed  and  cause  remanded, 
with  directions  to  grant  appellant  a  new 
trial. 
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City  of  LEXINGTON,  Appt., 

V. 

Ed  THOMPSON. 
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Tbe  lefflnlatiire  cannot  llz  tite  salaries 
of  flren&en  employed  by  munJclpailtles,  al- 
tboagta  there  is  no  limitation  on  sacb  power 
In  the  Constitution,  since  that  la  a  matter 
of  local  goyernment  never  delegated  to  the 
legislature. 

(May  28,  1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  F&^ette  Coun- 
ty in  favor  of  plaintiff  in  an  action  brought 
to  recover  salary  alleged  to  be  due  plaintiff 
«8  a  fireman.    lUveraed. 

The  facts  are  stated  in  the  opinion. 

Mr,  W.  S.  Bronaton  for  appellant. 

Messrs.  Kinkead  A  Miller,  for  appel- 
lee: 

It  is  now  universally  admitted  to  be  the 
province,  and  indeed  the  duty,,  of  the  courts, 
in  a  proper  case,  to  declare  an  act  of  the 
legislature  unconstitutional;  at  the  same 
time  it  is  nevertheless  uniformly  held  to  be 
a  duty  so  delicate  in  its  nature  that  it  is 
"only  to  be  entered  upon  with  reluctance 
and  hesitation." 

Cooley,  Const.  Lim.  p.  193. 

Where  the  fundamental  law  has  not  lim- 
ited, either  in  terms  or  by  necessary  impli- 
cation, the  general  powers  conferred  upon 
the  legislature,  we  cannot  declare  a  limita- 
tion, under  the  notion  of  having  discovered 
something  in  the  spirit  of  the  Constitution 
upon  a  subject  which  is  not  even  mentioned 
in  that  instrument. 

Cooley,  Const.  Lim.  pp.  202-204;  People 
«r  rel.  Smith  v.  Fisher,  24  Wend.  220;  Coch- 
ran v.  Van  Surlay,  20  Wend.  381,  32  Am. 
Dec.  570;  Com.  v.  Plaisted,  148  Mass.  375, 
2  L.  R.  A.  145,  19  N.  E.  224;  QrisiDold  v. 
Hepburn,  2  Duv.  24. 

When  a  state  law  is  attacked  it  is  pre- 
sumably valid  in  any  case,  and  this  pre- 
sumption is  a  conclusive  one,  unless  in  the 
Constitution  of  the  United  States,  or  of  the 
state,  we  are  able  to  discover  that  it  is  pro- 
hibited. 

Sill  V.  Coming,  15  N.  Y.  303;  Adams  v. 
ffaice,  14  Mass.  340,  7  Am.  Dec.  218. 

Municipal  corporations  are  mere  crea- 
tures of  the  state,  exercising  governmental 
functions  at  its  will,  and  within  the  limita- 
tions prescribed  thereby.  The  state  may 
withdraw  these  local  powers  of  government 
at  pleasure,  and  may,  through  its  legis- 
lature or  other  appointed  channels,  govern 
the  local  territory  as  it  governs  the  state 
at  large.  It  may  enlarge  or  contract  its 
powers  or  destroy  its  existence. 

United  States  v.  Baltimore  d  0.  R.  Co, 


17  Wall.  329,  21  L.  ed.  600;  MeHtoether  y. 
Garrett,  102  U.  S.  473,  26  L.  ed.  197. 

The  maxim  that  local  concerns  shall  be 
managed  in  the  local  districts,  which  shall 
choose  their  own  administrative  and  police 
officers,  and  establish  for  themselves  police 
regulations,  is  subject  to  such  exceptions 
as  the  legislative  power  of  the  state  shall 
see  fit  to  make,  and  when  made,  it  must  be 
presumed  that  the  public  interest,  conven- 
ience, and  protection  are  subserved  thereby. 

Cooley,  Const.  Lim.  p.  208;  People  em  rel. 
Wood  V.  Draper,  15  N.  Y.  532;  Com,  v. 
Plaisted,  148  Mass.  375,  2  L.  R.  A.  146,  19 
N.  E.  224;  Police  Comrs,  v.  Louismlle,  3 
Bush,  602. 

D«  Relle,  J.,  delivered  the  opinion  of 
the  court: 

By  the  4th  section  of  an  act  amending 
the  act  for  the  government  of  cities  of  the 
second  class,  approved  March  15,  1900 
(Acts  1900,  p.  15),  it  was  provided:  "The 
said  fire  department  shall  consist  of  one 
chief,  whose  salary  shall  not  be  less  than 
$150  per  month;  the  engineer's  salary  shall 
be  $80  per  month;  the  electrician's  salary 
shall  be  $70  per  month,  and  the  ordinary 
fireman's  salary  shall  be  $65  per  month." 
The  appellee,  Thompson,  brought  suit 
against  the  appellant,  the  city  of  Lexing- 
ton, a  city  of  the  second  class,  alleging  that 
he  was  a  resident  of  that  city,  and  employed 
by  it  as  an  ordinary  fireman,  having  been 
appointed  by  the  board  of  police  and  fire 
commissioners;  that  prior  to  the  passage  of 
the  act  his  salary  as  fireman  was  $50  per 
month,  and  by  that  act  was  increased  to 
$65  x>er  month;  that  he  continued  to  serve 
as  ordinary  fireman  up  to  July  22,  1901, 
when  he  resigned;  that  from  time  to  time 
he  made  demand  upon  the  dty  for  the  in- 
crease of  salary  provided  for  by  the  act  at 
the  rate  of  $15  per  month,  which  was  re- 
fused. His  prayer  was  for  judgment  for 
the  difference  between  the  salary  paid  him 
and  that  fixed  by  the  act  during  the  period 
from  March  15,  1900,  to  July  22,  1901,  ag- 
gregating $243.75.  A  demurrer  to  the  pe- 
tition was  filed  and  overruled.  The  city 
stood  by  its  demurrer,  and  judgment  was 
rendered  against  it.  The  ground  of  the 
demurrer  is  that  the  act  is  violative  of  the 
right  of  local  self-government  by  the  city 
in  a  matter  over  which  the  municipality  has 
exclusive  control  in  its  private  or  corporate 
capacity,  and  that  the  act  is  therefore  void. 

For  appellee  it  is  contended  that  the  act 
does  not  violate  any  provision  of  the  Consti- 
tution of  the  state,  and  therefore  cannot  be 
declared  void  because  it  is,  or  is  supposed 
to  be,  in  violation  of  the  spirit  which  may 
be  supposed  to  pervade  that  instrument. 
Mr.  Cooley  is  quoted  in  support  of  this 
proposition:  "If  the  courts  are  not  at  lib- 
erty to  declare  statutes  void  because  of  their 


None. — For  other  cases  In  this  series  as  to    kin  v.  Molr  (Pa.)  63  L.  R.  A.  837;  Redell  v. 


rfffht  of  local  self-government,  see  State  ew 
rrl.  Bulkeley  v.  Williams  (Conn.)  48  L.  R.  A. 
4G5,  and  note;  Newport  v.  Horton  (R.  I.)  50 
L.  R.  A.  330,  and  note;  O'Connor  v.  Fond  du 
Tnc  (Wis.)  53  L.  R.  A.  831;  Com.  e»  rek  El- 
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Moores  (Neb.)  66  L.  R.  A.  740 :  State  ex  rel 
Geake  v.  Fox  (lod.)  66  L.  R.  A.  803:  Americas 
V.  Perry  (Ga.)  67  L.  R.  A.  230;  and  State  ea 
rek  White  v.  Barker  (Iowa)  67  L.  R.  A.  244. 
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apparent  injustice  or  impolicy,  neither  can 
they  do  so  because  they  appear  to  the  minds 
of  the  judges  to  violate  fundamental  prin- 
ciples of  republican  government,  unless  it 
shall  be  found  that  those  principles  are 
placed  beyond  legislative  encroachment  by 
the  Constitution.  The  principles  of  repub- 
lican government  are  not  a  set  of  inflexible 
rules,  vital  and  active  in  the  Constitution, 
though  unexpressed,  .  .  .  nor  are  the 
courts  at  liberty  to  declare  an  act  void  be- 
cause, in  their  opinion^  it  is  opposed  to  a 
spirit  supposed  to  pervade  the  Constitution, 
but  not  expressed  in  words."  Cooley,  Const. 
Lim.  6th  ed.  pp.  202-204.  Numerous  other 
authorities  are  cited  in  support  of  the  doc- 
trine thus  laid  down,  and  among  them  the 
opinion  of  Chief  Justice  Robertson  in  Oris- 
wold  v.  Hepburn,  2  Duv.  24,  where,  after 
discussing  the  difference  between  the  Fed- 
eral Constitution  as  a  grant  of  power  and 
the  state  Constitution  as  a  written  limita- 
tion upon  the  powers  of  the  legislative  or- 
gan of  the  people,  it  is  said:  "But  the 
same  reason  being  inapplicable  to  state  leg- 
islation of  doubtful  compatibility  with  a 
state  Constitution,  proper  deference  to  the 
legislative  department  should  preponder- 
ate in  favor  of  the  constitutionality  of  its 
acts,  and  require  the  judicial  department  to 
recogni7^e  them  as  laws,  unless  it  shall  be 
clearly  satisfied  that  they  are  not.  When- 
ever a  jurist  inquires  whether  a  state  stat- 
ute is  consistent  with  the  state  Constitu- 
tion, he  looks  into  that  Constitution,  not  for 
a  grant,  but  only  for  some  limitation  of  the 
powers  inherent  in  the  people's  legislative 
organ  so  far  as  not  forbidden  by  their  or- 
ganic law."  These  general  principles  may 
be  freely  conceded,  ft  is  also  urged  that,  as 
said  by  the  Supreme  Court  iii  United  States 
V.  Baltimore  d  0.  R,  Co.  17  Wall.  329,  21 
L.  ed.  600,  a  municipal  corporation  is  not 
only  a  representative  of  the  state,  "but  is  a 
portion  of  its  governmental  power.  It  is 
one  of  its  creatures,  made  for  a  specific  pur- 
pose, to  exercise  within  a  limited  sphere  the 
powers  of  the  state.  The  state  may  with- 
draw these  local  powers  of  ^vernment  at 
pleasure,  and  may,  through  its  legislature 
or  other  appointed  channels,  govern  the  lo- 
cal territory  as  it  governs  the  state  at  large. 
It  may  enlarge  or  contract  its  powers  or 
destroy  its  existence."  These  general  state- 
ments of  the  legislative  power  over  munici-, 
pal  affairs  are  always  to  be  read  in  the 
light  of  the  state  of  fact  to  which  they  are 
applied  by  the  courts  who  give  them  utter- 
ance. Unless  BO  read,  they  are  apt,  at 
times,  to  be  misleading.  In  fact,  the  very 
authorities  which  thus  state  the  general 
rule  state  also  the  limitations  to  be  placed 
upon  it.  Speaking  of  the  limitation  upon 
legislative  power,  Judge  Cooley  says:  "It 
does  not  follow,  however,  that  in  every  case 
the  courts,  before  they  can  set  aside  a  law 
as  invalid,  must  be  able  to  find  in  the  Con- 
stitution some  specific  inhibition  which  has 
been  disregarded,  or  some  express  command 
which  has  been  disobeyed.  Prohibitions  are 
only  important  where  they  are  in  the  nature 
of  exceptions  to  the  general  grant  or  pow- 
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er;  and,  if  the  authority  to  do  an  act  ha» 
not  been  granted  by  the  sovereign  to  its 
representative,  it  cannot  be  necessary  to 
prohibit  its  being  done."  Const.  Lim.  5th 
ed.  p.  203.  So,  Von  Hoist,  Const  Law,  271, 
after  stating  the  general  rule  that  the  leg- 
islative power  of  the  state  legislatures  is- 
unlimited  so  far  as  no  limits  are  set  to  it 
by  the  Federal  or  state  Constitution,  pro- 
ceeds: "This  does  not  mean,  however,  that 
these  restrictions  must  always  be  expressed 
in  explicit  words.  As  it  is  generally  ad- 
mitted that  the  factors  of  the  Federal  gov- 
ernment have  'certain  implied  powers,'  so 
it  has  never  been  disputes!  that  the  state 
legislatures  are  subject  to  'implied  restric- 
tions;' that  is,  restrictions  which  must  be 
deduced  from  certain  provisions  of  the  Fed- 
eral or  state  Constitutions,  or  that  arise 
from  the  political  nature  of  the  Union,  from 
the  genius  of  American  public  institutions.'^ 
And  in  Mechem  on  Public  Officers,  §  123,  it 
is  said:  "Indeed,  this  right  of  local  self- 
government,  as  it  has  been  briefly  termed, 
is  held  to  be  an  established  feature  and  in- 
cident of  our  political  system,  and  it  is  not 
within  the  power  of  tne  legislature  of  a 
state  to  permanently  fill  by  appointment 
the  local  offices  established  by  law  for  pure- 
ly local  purposes."  See  also  Cincinnati,  W\ 
A  Z,  R.  Co.  V.  Clinton  County,  1  Ohio  St. 
77.  Said  Mr.  Edward  Bates,  in  his  argu- 
ment in  Hamilton  v.  8t.  Louis  County  Ct. 
(15  Mo.  13,  cited  with  approval  in  Cooley, 
Const.  Lim.  5th  ed.  p.  49),  a  constitution 
is  "not  the  beginning  of  a  community,  nor 
the  origin  of  private  rights.  It  is  not  the 
fountain  of  laws,  nor  the  incipient  state  of 
government.     It  is  not  the  cause,  but  oonse- 

?uence,  of  personal  and  political  freedom. 
t  grants  no  rights  to  the  people,  but  is  the 
creature  of  their  power,  the  instrument  of 
their  convenience,  designed  for  their  protec- 
tion in  the  enjoyment  of  the  rights  and 
powers  which  they  possessed  before  the 
Constitution  was  made.  It  is  but  the  frame- 
work of  the  political  government,  and  nec- 
essarily basea  upon  the  pre-existing  condi- 
tion of  laws,  rights,  habits,  and  modes  of 
thought.  ...  A  written  constitution  is, 
in  every  instance,  a  limitation  upon  the 
powers  of  government  in  the  hands  of 
agents."  And  Mr.  Webster  said:  "Writ- 
ten constitutions  sanctify  and  confirm  great 
principles,  but  the  latter  are  prior  in  exist- 
ence to  the  former."  A  municipality  is  a 
state  agency  for  governmental  purposes. 
It  exercises  political  governmental  powers 
delegated  by  the  state.  As  to  such  powers, 
and  as  to  the  duties  which  attach  to  their 
exercise  in  the  administration  of  justice  and 
the  preservation  of  the  public  peace,  it  is 
imperium  in  imperio;  a  part  of  the  govern- 
mental machinery  of  the  commonwealth. 
Therefore  its  charter  and  l^slative  act^ 
regulating  the  use  of  state  property  held 
by  it  do  not  constitute  contracts  within  the 
meaning  of  the  constitutional  provision. 
Its  political  powers  are  not  vested  rights  aa 
against  the  state.  As  well  said  by  Mr.  Mc- 
Quillin  in  a  recent  article  upon  the  subject 
(34  Am.  Law  Rev.  p,  506) :     "It  is  thus 
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manifest  that  in  matters  of  public  concern, 
Biich  as  relate  to  the  performance  of  func- 
tions  by  the  cit^  as  the  argent  of  the  state, 
the  legislature  is  not  limited  to  conferring 
a  discretionary  power,  but  may  exercise 
csompulsory  authority  where  the  local 
officers  or  agencies  neglect  or  refuse 
to  discharge  their  public  duty  in  pro- 
viding for  the  public  needs  of  the 
locality,  or  in  voting  or  levying  the 
proper  taxes  for  public  purposes.  As  to 
duties  which  the  people  in  the  several  lo- 
<!a]ities  owe  to  the  state  at  large,  they  can- 
not be  allowed  a  discretionary  authority  to 
perform  them  or  not,  as  they  may  choose, 
for  such  an  authority  would  be  wholly  in- 
consistent with  anything  like  regular  and 
uniform  government  of  the  state." 

The  conceded  legislative  control  over  the 
exercise  of  these  governmental  functions 
has  furnished  the  subject  of  numerous  ad- 
judications. What  constitutional  limita- 
tions, either  express  or  implied,  existed 
upon  the  exercise  of  this  legislative  control 
it  is  not  necessary,  nor  is  it  our  purpose,  in 
this  case  to  determine.  But  a  municipal 
corporation  is  not  merely  a  public  agency 
of  the  state.  Its  governmental  functions 
are  not  all  the  functions  which  it  possesses 
or  exercises.  It  is,  in  part,  a  corporation 
possessed  of  private  franchises  and  rights, 
which  it  may  exercise  for  its  private,  cor- 
porate advantage,  for  the  benefit  of  the 
community,  as  distinct  from  the  state  gov- 
ernment. It  may  hold  and  manage  prop- 
erty, not  for  the  benefit  of  the  state,  but  to 
supply  local  needs  and  conveniences;  and  in 
respect  thereto  it  acts  as  a  private  corpora- 
tion, and  in  that  capacity  may  sue  and  be 
sued.  "With  respect  to  its  private  or  pro- 
prietary rights  and  interests,"  it  is  entitled 
to  the  protection  of  the  Constitution,  like 
other  corporations.  New  Orleans  v.  New 
Orleans  Watericorks  Co.  142  U.  8.  79,  35 
L.  ed.  943,  12  Sup.  Ct.  Rep.  142.  Assum- 
ing that  as  to  the  governmental  functions 
of  a  municipality  the  contention  of  appellee 
is  true  to  its  broadest  extent,  and  that 
what  the  legislature  gives  to  the  munici- 
pality by  its  act  of  incorporation  it  may 
alter  or  destroy  at  pleasure,  it  does  not  at 
all  follow  that  the  rights  and  privil^es  of 
the  local  community,  which  become  vested 
in  the  corporate  entity  created  by  the  legis- 
lature for  the  benefit  of  the  community,  are 
likewise  subject  to  the  legislative  control. 
The  legislature  cannot  take  away  from  the 
community  rights  or  property  which  ex- 
isted or  were  acquired  without  the  aid  of 
legislation.  A  municipality  has  a  dual 
character.  In  its  character  as  a  state 
agency  it  exercises  governmental,  political, 
public,  and  administrative  powers  and  du- 
ties. In  its  capacity  as  a  private  corpora- 
tion it  exercises  rights  and  powers  inherent 
in  the  people  of  the  community,  which  have 
never  been  surrendered  to  any  department 
of  the  government,  and  which  are  property 
rights  within  the  protection  of  the  Constitu- 
tion. Among  the  earliest  courts  to  recog- 
nize this  dual  capacity  of  municipalities 
are  those  of  Kentucky^  The  question  arose 
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upon  a  claim  by  the  city  of  Louisville  to  ex- 
emption from  state  taxation.  In  that  case 
(Louisville  v.  Com,  1  Duv.  297,  85  Am. 
Dec.  624)  this  court,  through  Judge  Rob- 
ertson, said:  "But  a  municipal  corpora- 
tion, like  a  state,  a  county,  or  the  city  of 
Louisville,  is  much  more  than  a  person. 
While  nominally  a  person,  it  is  vitally  a  po- 
litical power;  and  each,  in  its  prescribed 
sphere,  is  imperium  in  imperio.  All  are 
constituent  elements  of  one  total  sovereign- 
ty. The  city  of  Louisville,  to  the  extent  of 
tjie  jurisdiction  delegated  to  it  by  its  char- 
ter, is  but  an  effluence  from  the  sovereignty 
of  Kentucky,  governs  for  Kentucky,  and  its 
authorized  legislation  and  local  administra- 
tion of  law  are  legislation  and  administra- 
tion by  Kentucky  through  the  agency  of 
that  municipality.  The  tax  law  of  Kentucky 
constructively  applies  to  persons  only,  and 
not  at  all  to  political  bodies  exercising  in 
different  degrees  the  sovereignty  of  the 
state.  .  .  .  And  if,  notwithstanding  the 
specified  exceptions,  the  public  property  of 
the  state  and  counties  is  exempt,  the  same 
reason  exempts  the  public  property  of 
Louisville  used  for  carrying  on  its  munici- 
pal government.  But,  so  far  as  any  of  its 
property  may  be  used,  not  for  that  purpose, 
but  only  for  the  convenience  or  profit  of  its 
citizens  individually  or  collectively,  this  it 
owns  and  uses  as  a  private  corporation, 
and,  like  the  property  of  all  such  corpora- 
tions not  expressly  exempted,  it  is  a  legal 
subject  of  assessment  for  taxation.  The 
more  precise  and  distinctive  test  for  classi- 
fication is  this:  Whatever  property,  such 
as  court  house,  prison,  and  the  like,  which 
became  necessary  or  useful  to  the  adminis- 
tration of  the  municipal  government,  and 
is  devoted  to  that  use,  is  exempt  from  state 
taxation;  but  whatever  is  not  so  used,  but 
is  owned  and  used  by  Louisville  in  its  social 
or  commercial  capacity  as  a  private  cor- 
poration, and  for  its  own  profit,  such  as 
vacant  lots,  market-houses,  fire  engines,  and 
the  like,  is  subject  to  taxation."  Mr.  Dil- 
lon thus  states  the  distinction:  "The  ad- 
ministration of  justice,  the  preservation  of 
the  public  peace,  and  the  like,  although  con- 
fided to  local  agencies,  are  essential  matters 
of  public  concern;  while  the  enforcement  of 
municipal  by-laws  proper,  the  establishment 
of  gas  works,  of  water  works,  the  construc- 
tion of  sewers,  and  the  like,  are  matters 
which  pertain  to  the  municipality  as  dis- 
tinguished from  the  state  at  large."  Mun. 
Corp.  S  58.  The  Massachusetts  court,  recog- 
nizing the  waterworks,  markets,  hospitals, 
cemeteries,  libraries,  and  the  system  of 
parks  of  Boston  as  established  "for  the  ben- 
efit of  the  public,"  declares  them  to  be  "held 
more  like  the  property  of  a  private  corpor- 
ation," and  therefore  protected  from  legis- 
lative interference.  Mt  Hope  Cemetery  v. 
Boston,  158  Mass.  519,  33  N.  E.  695.  And 
again,  in  Dillon  on  Municipal  Corporations, 
§  12a  (4th  ed.  §  15)  it  is  said:  "In  many 
of  its  more  important  aspects  a  modern 
American  city  is  not  so  much  a  miniature 
state  as  it  is  a  business  corporation;  its 
busineaa  being  wisely  to  administer  the  lo^ 
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•cal  affairs,  and  economically  to  expend  the 
revenues  of  the  incorporated  oommonity. 
Ab  we  leam  this  lesson,  and  apply  business 
methods  to  the  scheme  of  municipal  govern- 
ment and  to  the  conduct  of  municipal  af- 
fairs, we  are  on  the  right  road  to  better 
and  more  satisfactory  results."  In  Ne- 
braska the  legislature  passed  an  act  estab- 
lishing a  board  of  police  and  fire  commis- 
eioners,  to  be  appointed  by  the  governor,  to 
whom  there  was  given  all  powers  and  duties 
connected  with  the  appointment,  removal, 
and  discipline  of  the  members  of  the  police 
and  fire  departments.  It  was  there  held 
[State  ex  rel.  Atty,  Oen,  v.  Moore8,  65  Neb. 
480,  41  L.  R.  A.  624,  76  N.  W.  175,  over- 
ruling a  former  decision)  that  the  act  was 
void.  Said  the  court:  "It  is  true  that  the 
state  Constitution  is  not  a  grant  of  legis- 
lative power,  and  the  lawmaking  body  may 
legislate  upon  any  subject  not  inhibited  by 
the  fundamental  law;  but  it  by  no  means 
follows  from  this  that  the  legislature  is 
free  to  pass  laws  upon  any  subject  unless 
in  express  terms  prohibited  l^  the  Consti- 
tution. The  inhibition  on  the  power  of  the 
legislature  may  be  by  implication  aa  well 
as  by  expression.  Laws  may  be  and  have 
been  declared  invalid,  although  not  repug- 
nant to  any  express  restriction  contained 
in  the  fundamental  law."  To  the  same  ef- 
fect, see  Rathhone  v.  Wirth,  150  N.  Y.  459, 
34  L.  R.  A.  408,  45  N.  E.  15.  The  same 
-conclusion  was  reached  as  to  a  similar  law 
of  Indiana  itt  the  cases  of  State  ex  rel. 
Jameson  v.  Denny,  118  Ind.  382,  4  L.  R.  A. 
70,  21  N.  £.  252;  Eva/naville  v.  State  ex 
rel.  Blendy  118  Ind.  426,  4  L.  R.  A.  93,  21 
N.  E.  267 ;  and  State  ex  rel.  Holt  v.  Denny, 
118  Ind.  449,  4  L.  R.  A.  65,  21  N.  E.  274. 
In  the  case  first  named  the  court  said: 
"**The  construction  of  sewers  in  a  city,  the 
-supply  of  gas,  water,  fire  protection,  and 
many  other  matters  that  might  be  men- 
tioned, are  matters  in  which  the  local  com- 
munity alone  is  concerned,  and  in  which  the 
«tate  has  no  special  interest;  •  .  .  and 
they  are  matters  over  which  the  people  af- 
fected thereby  have  the  exclusive  control, 
and  it  cannot,  in  our  opinion,  be  taken  away 
from  them  by  the  legrislature."  In  Western 
JSfat?.  Fund.  Sac.  v.  PhiUxdclphia,  31  Pa.  183, 
72  Am.  Dec.  730,  Chief  Justice  Lewis,  de- 
livering the  opinion  of  the  court,  said:  "The 
supply  of  gaslight  is  no  more  a  duty  of  sov- 
ereignty than  the  supply  of  water.  Both 
these  objects  may  be  accomplished  through 
the  agency  of  individuals  or  private  cor- 
porations, and  in  very  many  instances  they 
are  accomplished  by  these  means.  If  this 
power  is  granted  to  a  borough  or  a  city,  it 
is  a  special  private  franchise,  made  as  well 
for  the  private  emolument  and  advantage 
•of  the  city  as  for  the  public  good.  The 
whole  investment  is  the  private  property  of 
the  city,  as  much  so  as  the  lands  and  houses 
l)elonging  to  it.  Blending  the  two  powers 
in  one  grant  does  not  destroy  the  clear  and 
well-settled  distinction,  and  the  process  of 
•separation  is  not  rendered  impossible  by 
the  confusion.  In  separating  them,  regard  | 
must  be  had  to  the  object  of  the  legislature 
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in  oonferrinff  them.  If  granted  for  poblie 
purposes  exclusively,  th^  belong  to  the  oor- 
porate  body  in  its  public,  political,  or  mu- 
nicipal character.  But  if  the  grant  was  for 
purposes  of  private  advantage  and  emolu- 
ment, though  the  public  may  derive  a  com- 
mon benefit  therefrom,  the  corporaUofii 
quoad  hoo  is  to  be  regard^l  as  a  private 
company.  It  stands  on  the  same  footing  as 
would  any  individual  or  body  of  persons 
upon  whom  the  like  special  franchises  have 
been  conferred." 

The  distinction  between  the  two  capaci- 
ties in  which  a  municipality  may  act  is  no- 
where better  stated  than  in  the  two  great 
opinions  of  Judge  Cooley  in  People  ex  reL 
Le  Boy  y.  Hurlbui,  24  Mich.  44,  9 
Am.  Rep.  103,  and  People  ex  rel 
Park  Comrs,  v.  Detroit,  28  Mich.  228. 
15  Am.  Rep  202.  In  the  former  case 
the  question  was  as  to  the  power  of 
the  legislature  to  appoint  permanent 
officers  for  the  full  term,  whose  duties  were 
purely  municipal,  and  arose  over  an  act 
which  created  and  appointed  a  board  of 
public  works.  In  the  opinion  by  Judge 
Cooley  it  was  said:  "In  the  case  before  us 
the  officers  in  question  involve  the  custody, 
care,  management,  and  control  of  the  pave- 
ments, sewers,  waterworks,  and  public 
buildinffs  of  the  city,  and  the  duties  are 
purely  local.  The  state  at  large  may  have 
an  indirect  interest  in  an  intdligent,  hon- 
est, upright,  and  prompt  discharge  of  them; 
but  this  is  on  commercial  and  neighborhood 
grounds,  rather  than  political,  and  is  not 
much  greater  or  more  direct  than  if  the 
state  line  excluded  the  city.  Conceding  to 
the  state  the  authority  to  shape  the  munici- 
pal organizations  at  its  will,  it  would  not 
follow  that  a  similar  power  of  control  might 
be  exercised  by  the  state  as  regards  the 
property  which  the  corporation  has  ae- 
quired,  or  the  rights  in  the  nature  of  prop- 
erty which  have  been  conferred  upon  it. 
There  are  cases  which  assert  such  power, 
but  they  are  opposed  to  what  seem  to  me 
the  best  authorities,  as  well  as  the  soundest 
reason.  The  municipality,  as  an  agent  of 
government,  is  one  thing;  the  corporation, 
as  an  owner  of  property,  is  in  some  partic- 
ulars to  be  regarded  in  a  very  different 
light.  .  .  .  Constitutional  freedom  cer- 
tainly does  not  consist  in  exemption  from 
governmental  interference  in  the  citizen's 
private  affairs;  in  his  being  unmolested  in 
his  family,  suffered  to  buy,  sell,  and  enjoy 
property,  and,  generally,  to  seek  happines'si 
in  his  own  way.  All  this  might  be  per- 
mitted by  the  most  arbitrary  ruler,  even 
though  he  allowed  his  subjects  no  degree  of 
political  liberty.  The  government  of  an 
oligarchy  may  be  as  just,  as  regardful  of 
private  rights,  and  as  little  burdensome  as 
any  other;  but  if  it  were  sought  to  estab- 
lish such  a  government  over  pur  cities  by 
law,  it  would  hardly  do  to  call  upon  a  pro- 
testing people  to  show  where  in  the  Consti- 
tution, the  power  to  establish  it  was  pro- 
hibited. It  would  be  necessary,  on  the  other 
hand,  to  point  out  to  them  where  and  by 
what  unguarded  words  the  power  had  been 
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•conferred.  Some  things  are  too  plain  to  be 
written.  .  .  .  The  state  may  mold  local 
institutions  according  to  its  views  of  policy 
■or  f^xpediency ;  but  local  government  is  a 
matter  of  absolute  right,  and  the  state  can- 
not take  it  away.  It  would  be  the  boldest 
mockery  to  speak,  of  a  city  as  possessing 
municipal  liberty  where  the  state  not  only 
shaped  its  government,  but,  at  discretion, 
«ent  in  its  own  agents  to  administer  it;  or 
to  call  that  system  one  of  constitutional 
freedom  under  which  it  should  be  equally 
admissible  to  allow  the  people  full  control 
in  their  local  affairs  or  no  control  at  all." 
In  the  later  case  of  People  ex  rel.  Park 
<^omrs.  V.  Detroit,  the  question  was  more 
nearly  similar  to  that  presented  in  the  case 
At  bar.  It  was  the  question  of  the  legis- 
lative power  to  oompel  local  improvements, 
which  is  practically  the  same  question  as 
here  presented,  viz.,  the  l^slative  power 
to  compel  expenditure  for  a  local  purpose. 
The  question,  as  stated  in  the  opinion,  was 
whether  there  rested  upon  the  judiciary  tlic 
duty,  "by  the  compulsory  process  of  this 
•court,  to  coerce  the  city  of  Detroit  into  en- 
tering into  contracts  involving  a  debt  for  a 
very  large  sum  for  an  object  purely  of  local 
<'oncern,  which  the  legislative  body  of  the 
<rity  has  refused  to  miSce."  Said  the  court, 
through  Judge  Cooley:  "In  People  eoo  rel, 
I.€  Roy  V.  Burlhut,  24  Mich.  44,  9  Am.  Rep. 
103,  we  considered  at  some  length  the  prop- 
osition  which  asserts  the  amplitude  of  leg- 
islative control  over  municipal  corporations, 
and  we  there  conceded  that,  when  confined, 
JLS  it  should  be,  to  such  corporations  as 
agencies  of  the  state  in  its  government,  the 
proposition  is  entirely  sound.  In  all  mat- 
ters of  general  concern  there  is  no  local 
right  to  act  independently  of  the  state ;  and 
the  local  authorities  cannot  be  permitted  to 
•determine  for  themselves  whether  they  will 
■contribute  through  taxation  to  the  support 
of  the  state  government,  or  assist,  when 
•called  upon,  to  suppress  insurrections,  or 
aid  in  the  enforcement  of  the  police  laws. 
Upon  all  such  subjects  the  state  may  exer- 
•cise  compulsoi-y  authority,  and  may  enforce 
the  performance  of  local  duties,  either  by 
employing  local  officers  for  the  purpose,  or 
through  agents  or  officers  of  its  own  ap- 
pointment. .  .  .  But  we  also  endeav- 
ored to  show  in  People  em  rel.  Le  Roy  v. 
Ilurlbut  that,  though  municipal  authorities 
Are  made  use  of  in  state  government,  and 
as  such  are  under  complete  state  control, 
they  are  not  created  exclusively  for  that 
purpose,  but  have  other  objects  and  pur- 
poses peculiarly  local,  and  in  which  the 
state  at  large,  except  in  conferring  the  pow- 
«r  and  regulating  its  exercise,  is  legally  no 
more  concerned  than  it  is  in  the  individual 
And  private  concerns  of  its  several  citizens. 
Indeed,  it  would  be  easy  to  show  that  it  is 
not  from  the  standpoint  of  state  interest, 
but  from  that  of  local  interest,  that  the  ne- 
eessity  of  incorporating  cities  and  villages 
most  distinctly  appears.  State  duties  of  a 
local  nature  can,  for  the  most  part,  be  very 
well  performed  through  the  employment  of 
the  usual  township  and  county  organiza- 
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tions;  so  that  if  the  state  alone,  in  its  cor- 
porate capacity,  were  to  be  regarded,  the 
conferring  of  special  corporate  powers  on 
cities  and  villages  might  very  well  be  dis- 
pensed with.  .  .  .  The  twofold  charac- 
ter of  these  corporations,  as  organizations 
on  the  one  hand  for  state  purposes,  and  on 
the  other  for  the  benefit  of  the  individual 
corporators,  has  invariably  been  recognized 
by  this  court  wherever  there  has  been  occa- 
sion to  refer  to  it.  We  also  referred,  in 
People  ex  rel.  Lc  Roy  v.  Hurlbut,  to  several 
decisions  in  the  Federal  Supreme  Court 
and  elsewhere  to  show  that  mimidpal  cor- 
porations considered  as  communities  en- 
dowed with  peculiar  functions  for  the  bene- 
fit of  their  own  citizens,  have  always  been 
recognized  as  possessing  powers  and  capaci- 
ties and  as  being  entitled  to  exemptions  dis- 
tinct from  those  which  they  possess  or  can 
claim  as  conveniences  in  state  government. 
If  the  authorities  are  examined,  it  will  be 
found  that  these  powers  and  capacities,  and 
the  interests  which  are  acquired  under  them, 
are  usually  spoken  of  as  private,  in  contra- 
diction to  those  in  which  the  state  is  con- 
cerned, and  which  are  called  public,  thus 
putting  these  corporations,  as  regards  all 
such  powers,  capacities,  and  interests,  sub- 
stantially on  the  footing  of  private  corpora- 
tions. .  .  .  But  it  cannot  be  contended 
that  authority  in  the  legislature  to  deter- 
mine what  shall  be  the  extent  of  capacity 
in  a  city  to  acquire  and  hold  property  is 
equivalent  to  or  contains  within  it- 
self the  authority  to  deprive  the  city  of 
property  actually  acquired  by  legislative 
permission.  As  to  the  property  it  thus 
holds  for  its  own  private  purposes,  a  city  is 
to  be  regarded  as  a  constituent  in  state  gov- 
ernment, and  is  entitled  to  the  like  protec- 
tion in  its  property  rights  as  any  natural 
person  who  is  also  a  constituent.  The  right 
of  the  state,  as  regards  such  property,  is  a 
right  of  regulation,  and,  though  broader 
than  exists  in  the  case  of  individuals,  is  not 
a  right  of  appropriation.  The  constitution- 
al principle  that  no  person  shall  be  deprived 
of  property  without  due  process  of  law  ap- 
plies to  artificial  persons  as  well  as  natural, 
and  to  municipal  corporations  in  their  pri- 
vate capacity,  as  well  as  to  corporations  for 
manufacturing  and  commercial  purposes. 
And  when  a  local  convenience  or  need  is  to 
be  supplied  in  which  the  people  of  the  state 
at  large,  or  any  portion  thereof  outside  the 
city  limits,  are  not  concerned,  the  state  can 
no  more,  by  process  of  taxation,  take  from 
the  individual  citizens  the  money  to  pur- 
chase it,  than  thoy  could,  if  it  had  been  pro- 
cured, appropriate  it  to  state  use.  To  this 
extent  the  corporate  right  appears  to  us  to  ^ 
be  a  clear  and  undoubted  exception  to  the 
general  power  of  control  which  is  vested  in 
the  state. 

It  mav  be  admitted  that  the  line  which 
distinguishes  those  matters  with  respect  to 
which  cities,  as  state  agencies,  exercise  gov- 
ernmental functions  from  those  as  to  which 
it  acts  in  its  private,  corporate  capacity, 
representing  the  people  of  the  community, 
is  not  always  well-defined.     It  may  well  be 
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that,  in  cases  in  which  it  is  difficult  to  as- 
certain to  which  class  a  right,  a  power,  or  a 
function  should  be  assigned,  the  courts 
would  hesitate  to  annul  an  attempted  exer- 
cise of  legislative  power.  But  in  cases  in 
which  the  proper  classification  can  be  as- 
certained the  courts  should  not,  and  do  not, 
hesitate  to  act.  Upon  a  question  of  this 
kind  it  is  to  be  expected  that  under  the 
vaiying  provisions  of  various  state  consti- 
tutions, and  with  the  different  procedures 
and  customs  which  obtained  in  the  various 
states  at  and  before  the  date  of  the  adoption 
of  those  constitutions,  there  should  be  con- 
flict in  the  authorities.  For  example,  in 
some  of  the  cases  we  have  cited  the  systems 
devised  for  police  and  fire  protection  seem 
to  have  both  been  regarded  as  purely  mu- 
nicipal and  local,  and  therefore  exempt  fi'OKi 
legislative  interference.  The  better  opin- 
ion aa  to  police  system  seems  to  be  that,  in- 
asmuch as  the  state  is  chaiiged  primarily 
with  the  preservation  of  puUic  peace  and 
the  protection  of  life  and  property  in  the 
cities  as  well  as  in  the  rural  districts,  the 
city  police  is,  in  large  measure  at  least,  a 
part  of  the  state  constabulary,  and  its 
members  perform  the'  functions  of  state  Xyf- 
ficials  in  the  exercise  of  delegated  state  sov- 
ereignty. Therefore,  in  so  far  as  the  police 
systems  of  our  cities  form  a  part  of  the 
state  government,  they  are  subject  to  legis- 
lative control.  And  this  control  has  l^en 
distinctly  recognized  by  this  court  in  Neu- 
meyer  v.  Krakel,  23  Ky.  L.  Rep.  190,  62  S. 
W.  518.  But  between  the  police  systems  of 
municipalities  and  the  fire  departments 
there  seems  to  be  a  manifest  distinction, 
though  many  of  the  courts — as  in  Indiana, 
Nebraska,  and  California — ^have  recognized 
the  officers  of  both  departments  as  purely 
municipal  and  local.  The  act  in  question 
does  not  undertake  to  deprive  the  local  aoi- 
thorities  of  the  power  of  appointment  or 
selection  of  the  fire  commissioners,  but  only 
to  regulate  and  fix  the  salaries  of  the  of- 
ficers and  employees.  It  seems  conceded 
that  the  establishment  of  fire  departments 
by  municipalities  is  a  voluntary  act  of  self- 
protection;  that  the  municipality,  on 
grounds  of  public  policy,  is  not  responsible 
for  negligence  of  its  fire  department;  and 
that  the  property  of  the  fire  department 
is  held  by  the  municipalities  in  their  ca- 
pacity of  private  corporations.  We  do  not 
undertake  to  say  that  the  state  is  devoid  of 
power  to  take  measures  for  the  protection  of 
the  property  of  its  citizens  from  fire.  The 
question  before  us  is  whether  the  rate  of 
payment  of  the  employees  of  such  a  system, 
devised  for  the  benefit  of  the  local  com- 
munity, of  no  special  interest  or  advantage 
to  the  state,  except  in  so  far  as  it  is  advan- 
tageous and  beneficial  to  the  community, 
is  municipal  or  governmental  in  its  nature. 
If  the  rate  of  pay  to  be  fixed  for  such  em- 
ployees is  governmental,  then,  also,  is  the 
variety  of  fire  engines  to  be  used,  the  size 
and  breed  of  the  horses  which  pull  them, 
the  number  of  fire  plugs  or  cisterns  to  be 
established,  and  the  personnel  of  the  force. 
If  the  legislature  can  arbitrarily  fix  the 
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rate  of  payment  for  such  services  at  $65* 
per  months  it  can  fix  it  at  any  other  sam 
which  it  deems  reasonable;  and  if  fixing  the 
pay  of  firemen  is  a  governmental  funetion^ 
because  firemen  render  service  in  the  pres- 
ervation of  the  property  of  citizens  of  the- 
commonwealth,  then  it  is  also  a  govern- 
mental  function  to  fix  absolutely  the  per 
diem  of  the  street  sweepers  and  the  montnly 
wages  of  the  janitors  in  the  city  hall.  We 
do  not  think  such  legislative  interference  in 
a  matter  in  which  no  one  but  the  firemen 
and  the  taxpayers  of  the  city  can  possibly 
be  interested  could  have  been  in  contempla- 
tion of  the  framers  of  our  Constitution,  or 
of  the  voters  who  sanctioned  its  adoption. 
If  such  a  power  is  governmental,  it  is  gov- 
ernmental also  to  fix  the  wages  of  evenr 
employee  of  every  city,  of  whatever  class. 
There  were  cities  and  towns  before  the  Con- 
stitution was  i^opted.  At  the  date  of  it» 
adoption  they  were  managing  their  own  lit- 
tle local  affairs.  They  were  employing  acd 
paying  the  members  of  their  fire  depart- 
ments, as  in  times  gone  by  they  had  man- 
aged their  own  volunteer  fire  departments. 
The  makers  of  the  organic  law — ^the  voter* 
whose  ballots  operated  to  enact  it — ^voted 
for  it  with  these  facts  before  them,  and  they 
limited  the  time  which  might  be  devoted  to- 
legislation  to  sixty  days  in  each  two  years. 
Is  it  conceivable  that  they  expected  or  in- 
tended to  permit  the  legislature  to  take 
charge  of  the  petty  salaries  of  every  hamlet 
in  the  state T  As  said  by  Judge  Olds  i» 
State  ex  rel.  Holt  v.  Deimy,  118  Ind.  449. 
4  L.  R.  A.  65,  21  N.  E.  282;  "Is  it  fair  to- 
presume  that  the  people  of  the  state,  in  the 
adoption  of  the  Constitution,  did  not  in- 
tend to  surrender  the  right  of  self-govern- 
ment in  so  far  as  to  allow  the  legislature 
to  even  take  charge  of  the  fire  department 
of  every  town  and  city  of  the  state,  and  to- 
appoint  officers  to  take  charge  of  and  man- 
age the  affairs  of  such  department,  and  lim- 
it the  legislative  body  to  sixty-one  days  ii> 
every  two  years?  W©  do  not  believe  that 
such  was  the  intention  of  the  people  at  that 
time,  nor  do  we  believe  that  such  is  their 
understanding  of  the  power  of  the  legis- 
lature at  the  present  time ;  nor  is  there  any^ 
word  or  sentence  in  the  Constitution  g^rant- 
ing  such  power."  As  said  by  Judge  Cooley, 
"Some  things  are  too  plain  to  be  written!" 
The  state  has  no  interest  in  the  property 
within  a  city  or  town,  except  sudi  indirect 
interest  as  it  has  in  the  property  of  all  its 
citizens.  Since  the  organization  of  the  state 
government,  towns  and  cities  have  uni- 
versally exercised  the  exclusive  right  of  self- 
government  in  the  control  and  repair  of 
streets,  alleys,  and  sidewalks^  in  the  con- 
struction of  sewers  and  waterworks,  and  the 
organization  and  control  of  fire  depart- 
ments. They  have  been  held  liable  for  dam- 
ages resulting  by  reason  of  defects  in  side- 
walks, streets,  and  sewers.  All  property 
within  its  corporate  limits  is  liable  for  the 
payment  of  debts  created  by  the  municipal- 
ity in  providing  these  necessities  to  the  mu- 
nicipality, and  in  which  the  people  other 
than  those  residing  within  the  particular 
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'town  or  city  are  in  no  way  directly  inter- 
-ested.  Wc  do  not  think  the  legislature  can 
fix  the  salaries  of  firemen,  any  more  than 
it  can  fix  the  pay  of  street  sweepers,  the 
drivers  of  ash  carts;  or  fix  the  price  per 
square  yard  which  the  citizen  shall  pay  for 
an   improvement  of  the  public  ways. 

The  doctrine  stated  in  McDonald  v.  Louis- 
tillc,  24  Ky.  L.  Rep.  271,  68  S.  W.  413,  are 
in  full  accord  with  the  views  here  expressed. 

For  the  reasons  given,  the  judgment  is  re- 
vemed,  and  cause  remanded,  with  directions 
to  sustain  the  demurrer  to  the  petition,  and 
for  further  proceedings  consistent  herewith. 


KENTUCKY  &  INDIANA  BRIDGE  COM- 
PANY'S  RECEIVERS,  Appta,, 

V. 

Anna  MONTGOMERY. 
( Ky ) 

ft.  A  peremptory  Iniitriictlon  for  de- 
feadant  cannot  1»e  fflven  in  an  action 
acrainat  a  railroad  company  operating 
a  portion  of  its  railroad  bridge  as  a  toll 
bridge,  to  recover  for  injuries  to  a  traveler 
on  the  latter  by  negligently  frightening  his 
horse,  where  the  evidence  shows  that  while 
the  horse  was  on  the  bridge  It  met  a  train 
baving  an  engine  at  each  end,  and  that  those 
In  charge  of  the  second  engine,  although 
knowing  the  horse  was  frightened,  took  no 
steps  to  prevent  an  accident,  but  permitted 
tbe  engine  to  throw  out  an  unusual  quantity 
of  smoke,  steam,  and  cinders,  which  caused 
the  horse  to  become  unmanageable  and  in- 
jure tbe  plaintiff.  . 

S.  A  railroad  company  operating  a 
portion  of  its  railroad  bridge  a«  a 
toll  brldffe  for  travelers  with  horses  must 
keep  a  lookout  for  the  purpose  of  discover- 
ing whether  or  not  teams  on  the  bridge  have 
become  so  frightened  by  trains  also  on  it  as 
to  be  unmanageable  and  dangerous;  and  if 
BO,  so  far  as  Is  reasonable,  it  must  shut  off 
■team  and  avoid  unnecessary  noise. 

3.  A  traireler  attempting  to  use  a  por- 
tion of  a  railroad  brldffc  fitted  for  teams 
Is  charged  with  notice  that  the  railroad  com- 
pany, in  operating  its  trains  over  the  bridge, 
has  the  right  to  make  all  usual  and  reason- 
able noises  Incident  thereto,  and  must  act  for 
bis  own  safety  with  reference  to  such  right. 

(April  80,  1902.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Jefferson 
Oounty  in  favor  of  plaintiff  in  an  action 
broug^ht  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  de- 
fendants' negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 


Note. — As  to  liability  of  railroad  company 
for  frightening  horse  by  escape  of  steam  or 
tilowing  of  wblstle.  see  also,  in  this  series,  Sel- 
lick  V.  Lake  Shore  &  M.  S.  R.  Co.  (Mich.)  18 
I^.  R.  A.  154 ;  Bittle  v.  Camden  &  A.  R.  Co.  (N. 
J.  L.)  23  L.  R.  A.  283 ;  Omaba  &  R.  Valley  R. 
Co.  V.  Clarke  (Neb.)  23  L.  R.  A.  604 ;  and  Mit- 
chell V.  Nashville,  C.  ft  St.  L.  R.  Co.  (Tenn.) 
40  L.  R.  A.  426. 
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Messrs.  Humplirey,  Burnett,  A  Hnm- 
phrey  for  appellants. 

Mr.  J.  W.  8.  Clementa  for  appellee. 

O'Rear,  J.,  delivered  the  opinion  of  the 
court: 

Appellants  operate  a  railway  and  toll 
highway  bridge  across  the  Ohio  river  con- 
necting the  cities  of  Louisville  and  New  Al- 
bany. A  board  fence  7  feet  high  separates 
the  railway  track  from  that  part  of  the 
bridge  used  by  footmen  and  wagons.  On 
January  16,  1898,  appellee  and  a  companion 
occupying  her  buggy,  paid  the  toll  for  pas- 
sage across  the  bridge  from  Louisville. 
They  met  a  heavy  freight  train,  with  a  lo- 
comotive at  each  end.  Appellee's  horse  took 
fright  at  the  noise  of  the  train,  and  she 
claims,  after  that  fact  and  her  peril  had 
been  discovered  by  those  in  charge  of  the 
second  locomotive,  they  took  no  steps  to 
stop  its  noise,  but  continued  it,  the  loco- 
motive throwing  out  smoke  and  steam,  as 
well  as  hot  cinders,  which  ht  on  the  horse's 
back,  causing  it  to  run  away,  demolishing 
the  buggy  and  harness,  and  seriously  injur- 
ing appellee.  In  this  suit  for  damages  the 
jury  awarded  her  a  verdict  for  $800.  The 
matters  urged  as  error  by  appellants  are: 
First,  that  the  court  should  have  given 
the  jury  a  peremptory  instruction  at  the 
close  of  plaintiff's  case,  or  at  the  close  of 
all  the  evidence,  for  a  nonsuit;  second,  that 
the  verdict  is  not  sustained  by  the  evidence; 
and,  third,  that  certain  instructions  offered 
by  appellants,  but  rejected  by  the  court, 
should  have  been  given,  while  those  given 
did  not  correctly  present  the  law  of  the 
case. 

On  the  first  point,  if  the  evidence  on  be- 
half of  plaintiff  was  such  altogether  as, 
full  credit  being  given  to  it  b^  the  jury, 
would  have  warranted  a  verdict  for  the 
plaintiff,  the  peremptory  instruction  for  a 
nonsuit  should  have  been  refused.  Appellee 
and  her  companion  each  testified  that  the 
horse  became  frightened  at  the  first  loco- 
motive, and  showed  plainly  its  nervousness, 
but  was  not  beyond  her  control;  that  the 
train  was  of  about  twenty-two  cars;  that 
before  they  came  up  with  the  second  loco- 
motive the  fireman  and  engineer  were  both 
on  the  side  of  the  engine  next  to  the  drive- 
way in  use  by  plaintiff,  and  they  saw  her, 
ana  saw  that  her  horse  was  frightened  and 
trying  to  run,  but  that,  instead  of  stop- 
ping or  attempting  to  reduce  the  noise  of 
the  locomotive,  which  was,  as  they  testi- 
fied, throwing  out  an  unusual  quantity  of 
steam,  smoke,  and  sparks  or  cinders,  and 
making  a  great  deal  of  noise,  these  train- 
men merely  stood  and  laughed  at  her  pre- 
dicament; that  the  sparks  or  hot  cinders 
from  the  locomotive  fell  on  her  horse's 
back  and  burned  it, — ^from  all  of  which  it 
ran  away,  causing  her  serious  injury.  A 
trainman  who  was  on  top  of  the  cars,  and 
about  100  feet  in  front  of  the  second  loco- 
motive, testified  for  plaintiff  that  he  saw 
the  horse  was  frightened;  that  the  locomo- 
tive was  making  considerable  noise,  which 
was  not  stopped  till  after  the  horse  ran 
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away.  Other  witnesses  testified  that  the 
horse,  when  caught,  a  few  minutes  after- 
wards, showed  a  number  of  burned  places 
on  its  back,  described  as  such  as  might  have 
been  caused  by  sparks  or  hot  cinders  being 
dropped  on  it;  that  the  horse  was  not  wild, 
and  had  been  frequently  driven  across  that 
bridge  before  the  accident.  Appellee's  phy- 
sicians and  others  testified  that  her  inju- 
ries were  serious.  She  was  unconscious 
for  a  time,  suffering  from  a  severe  and  dan- 
gerous wound  on  the  back  of  the  head ;  one 
leg  broken  or  dislocated ;  wrist  sprained  and 
dislocated,  and  severely  sprained  and  in- 
jured in  the  back  and  side;  besides  some 
minor  wounds.  Septic  poisoning  followed 
in  a  few  days,  from  which  appellee  was  un- 
conscious for  eight  days  or  longer.  She 
was  confined  for  about  three  months  by 
these  injuries,  and  at  the  time  of  the  trial 
— about  three  years  after  the  injuries— con- 
tinued to  suffer  from  them,  and  her  physi- 
cian testified  that  it  was  probable  that  the 
injury  to  her  head  would  prove  to  be  a  per- 
manent one.  If  the  jury  believed  this  evi- 
dence, appellee  was  entitled  to  a  verdict 
under  the  law  governing  her  rights  and  ap- 
pellants' duties  and  liabilities  in  the  prem- 
ises. The  peremptory  instruction  was 
properly  refused. 

2.  The  engineers  and  firemen  in  charge  of 
the  two  locomotives  testified  that  their  re- 
spective engines  were  in  good  order,  spark 
arresters  being  provided  of  approved  pat- 
tern, which  were  in  good  condition;  that 
the  engines  were  not  making  more  noise 
than  customary  and  necessary  in  their 
operation.  Those  in  charge  of  the  second 
locomotive  denied  that  they  saw  any  symp- 
toms of  fright  in  the  horse,  or  that  they 
laughed  at  plaintiff's  situation,  but  that, 
seeing  the  buggy  coming,  with  the  two 
women  in  it,  they  shut  off  steam  before  the 
horse  came  up,  and  that  the  horse  did  not 
start  to  run  till  after  it  had  passed  them. 
They  denied  that  sparks  or  cinders  were  be- 
ing emitted  by  their  engine.  Thus  there 
was  a  pretty  well-defined  issue  of  fact  pre- 
sented by  this  testimony.  But  it  was 
shown  that  appellee  was  running  a  house  of 
prostitution;  that  her  companion  on  this 
occasion  was  a  visitor,  who  was  there  prob- 
ably for  immoral  purposes;  that  others  of 
her  witnesses  were  shown  to  be  frequent  vis- 
itors at  her  house,  or  employed  there;  that 
the  trainmen  who  testified  for  appellee  told 
an  improbable  tale  in  some  particulars, — in 
fact,  excepting  appellee's  physicians,  about 
all  of  her  witnesses  were  supposed  to  be 
discredited,  either  by  their  manner  of  tes- 
tifying or  their  character  as  evidenced  by 
their  employments,  or  lack  of  them.  This 
much,  however,  seems  to  be  undoubtedly 
true:  The  women  were  passengers  on  the 
bridge,  having  paid  the  requisite  toll.  Tliey 
were  driving  a  horse  that  had  frequently 
been  driven  over  the  same  bridge,  presuma- 
bly meeting  the  ordinary  conditions  found 
there.  That  on  this  occasion  the  horse  took 
fright  after  meeting  the  train,  became  un- 
manageable, ran  away,  and  injured  the  oc- 
cupants of  the  buggy.  There  was  undenia- 
blv  a  cause  for  this.  Both  sides  agreed  that 
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meeting  the  first  locomotive  was  not  the 
sole  cause  of  the  runaway.  Something 
somewhat  unusual  must  have  happened 
after  that  to  hav«  occasioned  it.  The 
women's  story,  as  corroborated  by  the 
brakeman,  is  not  an  improbable  one.  It 
was  necessary  for  the  jury  to  believe  one 
side  or  the  other.  They  had  before  them 
facts,  including  certainly  as  much  of  the 
characters  of  plaintiff's  witnesses  as  was 
proper  to  be  shown  in  the  manner  done  in 
this   case.     We   cannot  say   that  the   jury 


gave  improper  weight  to  appellee's  evidence. 
The  conclusion  of  the  jury  on  this  point 
was   certainly  within  the  legitimate  scope 


of  the  privileges  of  their  office.  We  con- 
clude that  the  verdict  of  the  jury  was  not 
contrary  to  the  evidence. 

3.  The  court  instructed  the  jury  as  to  ap- 
pellant's duty  that  in  operating  its  train 
upon  the  bridge  appellant  was  required  to 
exercise  the  highest  degree  of  care  usually 
exercised  by  prudently  managed  corpora- 
tions of  the  same  character  to  prevent  in- 
jury to  passengers  on  foot  or  in  vehicles 
that  may  be  using  the  bridce  the  same  time 
that  a  train  is  passing;  that  a  failure  to 
exercise  that  degree  of  care  in  the  manage- 
ment of  the  train  was  actionable  negli- 
gence. The  court  further  said:  "I  will 
further  say  to  you  that  if  you  believe  from 
the  evidence  that  in  the  operation  of  this 
particular  train  which  is  said  to  have 
caused  the  injury  complained  of  no  more 
noise  was  made  than  is  usually  incident  to 
the  operation  of  such  trains,  then  the  de- 
fendant cannot  be  said  to  be  guilty  of  n^- 
ligence  in  the  operation  of  that  train.  But 
if  you  shall  believe  from  the  evidence  that 
the  plaintiff's  horse  became  frightened,  and 
those  in  charge  of  the  train  saw  that  it  was 
frightened,  then  it  became  their  duty  to 
take  such  steps  as  were  within  their  power 
to  prevent  the  accident  which  is  claimed 
to  nave  resulted  from  the  fright  of  the 
horse,  and  if  they,  after  seeing  the  fright 
of  the  horse  and  peril  of  the  lady,  failed 
to  take  such  steps  as  were  at  hand  by 
which  they  could  have  prevented  the  noise 
and  the  consequent  injury,  if  they  could 
have  so  prevented  it,  then  it  was  negligence 
upon  the  part  of  the  defendant's  agents  in 
not  so  doing,  if  they  did  fail  to  do  it."  It 
is  complained  by  appellants  that  the  court 
should  not  have  exacted  from  the  bridge 
company  a  higher  or  different  degree  of  care 
than  was  required  of  the  traveler  appellee. 
The  opinion  in  case  of  Louisville  d  N.  R. 
Co.  V.  Smith,  21  Ky.  L.  Rep.  857,  53  S.  W. 
26{),  is  relied  on.  That  case  recognizes  a 
principle  which  we  believe  to  be  sound,  and 
in  no  wise  in  conflict  with  the  one  applied 
by  the  trial  court  in  this  case.  In  the 
&mith  Case  the  traveler  was  upon  a  hi^- 
way  running  parallel  to  the  railroad.  His 
horse  took  fright  at  the  train.  The  court 
told  the  jury  Uiat,  if  the  employees  in 
charge  of  the  engine  could  have  known  by 
the  use  of  ordinary  care  that  the  continued 
whistling  would  cause  plaintiff  to  lose  con- 
trol of  his  team,  a  recovery  for  plaintiff 
would  be  authorized  for  iniuries  caused  by 
the  act.    This  court  held  that  the  continued 


1808. 


Kbhtuckt  a  I.  Bbiogb  Co/s  Rkgeiybbb  y.  Momtgomert. 


78S 


whistling  alter  those'  in  charge  of  the  en- 
gine saw  that  plaintiff's  horses  were  fright- 
ened was  negligence.  "But»"  it  was  added, 
**there  is  no  rule  of  law  that  would  require 
employees  in  charge  of  an  engine  to  dis- 
cover the  condition  of  a  team  or  persons 
on  a  highway  running  parallel  with  the 
railroad.  Lamb  v.  Old  Colony  R,  Co.  140 
Mass.  79,  54  Am.  Rep.  449,  2  N.  £.  932. 
While  it  is  not  their  duty  to  discover  such 
things,  yet,  if  the  employees  do  see  the  ap- 
parent danger,  it  then  becomes  the  duty  of 
such  employees  to  use  care  to  avert  the  in- 
jury. As  to  persons  not  on  the  railroad, 
the  obligation  to  observe  care  begins  when 
the  danger  is  discovered."  Another  line  of 
cases  is  relied  on  also  by  appellants  to  the 
effect  that  those  using  a  railway  highway 
crossing  are  bound  to  use  the  same  degree 
of  care  to  protect  themselves  from  injury 
as  the  railway  company  is  required  to  use 
to  keep  from  injuring  the  traveler.  Louis- 
ville, C.  d  L.  R,  Co,  V.  Ooetz,  79  Ky.  449,  42 
Am.  Rep.  227;  Atchison,  T,  d  8.  F.  R.  Co, 
V.  McClurg,  8  C.  C.  A.  322,  19  U.  S.  App. 
346,  59  Fed.  862;  and  Louisville  d  N,  R.  Co, 
V.  Cummins,  23  Ky.  L.  Rep.  681,  63  S.  W. 
594.  In  all  those  cases  the  traveler  was 
using  the  highway  crossing.  No  amount  of 
reasonable  care  on  the  part  of  those  operat- 
ing the  railroad  train  would  likely  prevent 
injury  to  the  traveler  unless  he  too  exer- 
cised the  same  care  in  using  the  crossing. 
Carelessness  on  his  part  in  attempting  to 
use  the  crossing  at  the  time  a  train  was 
passing  would  inevitably  lead  to  his  injury. 
The  traveler  upon  the  bridge  in  this  case 
was  the  bridge  company's  passenger.  As 
such  she  was  entitled  to  that  degree  of  care 
that  looks  out  for  her  presence  with  a  view 
to  preventing  her  injury.  This  duty,  in 
part  growing  out  of  the  reasonable  proba- 
bility of  frightening  teams  under  the  con- 
ditions existing,  would  seem  to  call  for 
something  more  than  a  mere  negative  re- 
sponsibility. The  instruction  given  by  the 
court  really  told  the  jury  that  the  bridge 
company  was  required  to  use  the  highest 
degree  of  ordinary  care, — ^not  the  greatest 
possible  care.  Ordinary  care  has  no  grades 
known  to  the  law.  This  instruction,  when 
reduced  to  analysis,  was  that  the  bridge 
company  was  required  to  observe  ordinary 
care.  The  emphatic  form  used  by  the 
court,  while  improper,  does  not  seem  to 
have  misled  the  ju^,  or  prejudiced  appel- 
lants' rights.  As  to  appellee's  contributory 
negligence  the  court  told  the  jury:  "Con- 
tributory negligence  means  the  failure  of  a 
person  to  exercise  the  degree  of  care  usually 
exercised  by  ordinarily  careful  and  prudent 
persons  under  the  same  or  similar  circum- 
stances to  protect  themselves  from  injury, 
and  l^  reason  of  which  failure  they  help  to 
cause  or  bring  about  the  injury  complained 
of."  In  other  words,  ■  the  jury  were  told 
that  it  was  the  bridge  company's  duty  to 
observe  the  best  care  usually  observed  by 
ordinarily  prudent  bridge  operators  under 
similar  circumstances  to  avoid  the  injury, 
and  that  it  was  the  duty  of  the  traveler  to 
use  that  degree  of  care  usually  exercised  by 
ordinarily  careful  persons  similarly  situ- 
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ated  to  protect  themselves  from  injuiy. 
There  is  no  material  difference  between  the 
de^^ees  of  care  required  to  be  observed.  In 
this  case  there  was  no  pretense  of  showing 
by  the  evidence  that  appellee  was  guilty  of 
any  contributory  negligence.  An  instruc- 
tion on  that  point  might  well  have  been  re- 
fused. It  is  not  seriously  argued  that  too 
hi^b  a  degree  of  care  was  required  of  the 
bridge  company;  simply  that  too  low  a  de- 
gree was  placed  for  the  appellee.  As  she 
was  shown  not  to  have  been  guilty  of  any 
negligence,  it  is  not  material  whether  the 
instruction  as  to  the  care  required  of  her 
was  literally  correct,  so  long  as  she  has  no 
reason  to  complain  of  it. 

It  is  further  complained  by  appellants 
that  the  instructions  made  it  the  duty  of 
appellants  to  look  out  for  teams,  and  that 
a  failure  to  see  them,  when  it  might  have 
been  done  by  the  exercise  of  proper  care, 
was  equivalent  to  seeing  them  when  fright- 
ened, and  then  failing  to  use  due  precaution 
to  stop  the  noises  causing  the  tjrouble,  so 
far  as  was  possible.  This  is  said  to  be  in 
conflict  with  Louisville  d  N,  R,  Co,  v. 
Smith,  21  Ky.  L.  Rep.  857,  63  S.  W.  269. 
We  do  not  place  such  construction  on  the 
instructions  g;iven,  but  rather  the  contrary. 
We  are  of  opinion,  though,  that  a  different 
rule  might  be  applied  in  a  case  like  the  one 
in  hand  than  in  one  where  the  traveler  is 
upon  a  parallel  highway  to  the  railway. 
The  bridge  company  should  maintain  a  rea- 
sonable lookout  for  the  safety  of  its  pas- 
sengers on  its  bridge,  from  whatever  cause 
connected  with  the  company's  acts  or  those 
of  its  servants.  The  court,  in  the  instruc- 
tion quoted,  properly  recognized  that  it  was 
the  right  of  the  defendant  to  make  such 
noise  as  was  usual  and  incident  to  the 
movement  and  operation  of  its  engines  at 
the  time  and  place  and  in  the  work  in  which 
it  was  engaged.  No  one  is  responsible  for 
injuries  resulting  from  unavoidable  acci- 
dents while  engaged  in  a  lawful  business. 
So  a  passenger  using  the  highway  part  of 
the  bridge  does  so  with  a  knowledge  that 
the  company,  in  operating  its  railways 
trains  over  the  bridge,  has  necessarily  the 
ri^ht  to  make  all  usual  and  reasonable 
noises  incident  thereto,  whether  occasioned 
by  the  escape  of  steam,  rattling  of  cars,  or 
other  causes,  and  persons  whose  duty  calls 
them  near  a  railway  must  be  presumed  to 
know  of  this  right,  and  to  act  for  their  own 
safety  with  reference  to  such  right.  Louis- 
ville, N,  A.  d  C,  R.  Co,  V.  Schmidt,  134  Ind. 
16,  33  N.  E.  774 ;  Newport  News  d  M,  Valley 
Co,  V.  Hotoard,  14  Ky.  L.  Rep.  476.  It  also 
follows  that  those  operating  railroad  traina 
over  this  bridge  must  know  that  people  are 
using  other  parts  of  the  bridge  for  the  pur- 
pose of  passing  with  their  vehicles;  that 
teams  are  liable,  under  such  conditions,  to 
take  fright  at  even  the  usual,  customary 
noises  incident  to  the  operation  of  trains. 
Therefore,  as  such  bridge  passengers  are 
passengers  of  the  company  who  are  operat- 
ing the  trains,  and  are  entitled  to  more 
than  a  negative  care,  the  trainmen  should 
keep  a  lookout  for  the  purpose  of  discover- 
ing whether  teams  have  become  so  fright- 
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ened  as  to  become  unmanageable  and  dan- 
eerous  to  their  drivers  and  to  others  on  the 
bridge.  In  such  case  it  would  be  the  duty 
of  those  in  charge  of  the  train,  so  far  as 
thcv  reasonably  could,  to  shut  off  the  ex- 
haiist  of  steam,  and  not  cause  any  more  of 
noise  than  is  necessary  under  the  circum- 
stances. Nothing  unreasonable  is,  by  this, 
required  of  those  operating  the  trains. 
They  are  simply  compelled  to  keep  a  look- 


out to  observe  whether  their  presence  is 
causine  danger  to  teams  and  passengers  us- 
ing other  parts  of  the  bridge  by  license 
from  its  owner,  and,  if  they  do  observe  that 
it  is,  then  it  becomes  their  duty  to  do  what 
in  reason  and  humanity  th^  can  do  and 
ought  to  do  to  prevent  an  injury. 

We  perceive  no  error  in  the  proceedings, 
and  the  judgment  U  affirmed,  with  dam- 
ages. 


GEORGIA  SUPREME  COURT. 


W.  L.  TILLMAN,  Plff.  in  Err., 
t?. 
P.  W.  DUNMAN,  Exr.,  etc.,  of  Joseph  Dun- 
man,  Deceased,  et  aL 

(114  Qa.  406.) 

•1.  It  Is  tlie  rtffht  of  an  executor  of- 
lertnv  land  for  sale  at  public  outcry  to 
withdraw  the  same  at  any  time  before  the 
hammer  falls. 

a.  Altltouffh  the  motive  of  the  execu- 
tor in  -withdrawing  the  property 
from  sale  before  the  bid  was  accepted  was 
the  result  of  collusion  between  himself  and 
another  who  had  bargained  for  the  premises 
at  a  private  sale,  and  the  withdrawal  was 
made  with  the  design  of  completing  the  pri- 
vate sale,  nevertheless  the  person  who  had 
made  the  last  aud  highest  bid  before  the 
same  was  withdrawn  could  not  Insist  upon 
the  right  to  Uke  the  land  as  a  purchaser. 
While  such  collusion  between  the  executor 
and  another  would  be  open  to  Inquiry  by  leg- 
atees and  creditors,  it  is  not  open  to  Inquiry 
at  the  instance  of  a  stranger. 

(December  12,  1901.) 

•Headnotes  by  Littli,  J. 

NOTB. — Right   to   withdraw  property   from  an 
OMCtion  Bale  after  it  has  been  offered. 

I.  Scope,  784. 
II.  In  England  and  Oamada. 

a.  Withdrawal  after  bide,  784. 

b.  Withdrawal  before  bids,  787. 
III.  In  the  United  States. 

a.  In  general,  787. 

b.  Judicial  and  official  sales,  789. 
IT.  Summary,  789. 

I.  Seope. 

Although  "pufflng"  or  by-bidding  may  be.  In 
a  sense,  in  the  nature  of  a  withdrawal  of  the 
property, — as,  for  instance.  In  a  sale  without 
reserve,  if  a  bidder  Is  employed  by  the  vendor 
to  bid  up  to  a  certain  point,  such  bidding  Is 
virtually  a  withdrawal  up  to  that  point, — the 
aim  has  been  to  confine  this  note  to  cases  of 
specific  withdrawal  of  the  property ;  and  there- 
fore, with  the  exception  of  a  few  instances  of 
relevant  obiter  dicta  In  the  opinions,  cases  of 
*'pufilng"  or  by-bidding  have  been  excluded. 

II.  In  England  and  Canada. 

a.  Withdrawal  after  bide, 

Tn  1859  three  of  the  five  judges  of  the  ex- 
chequer chamber.  In  reviewing  an  action  by  a 
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EEROR  to  the  Superior  Court  for  Harris 
County  to  review  a  judgment  in  favor 
of  defendants  in  an  action  brought  to  com- 
pel specific  performance  of  a  contract  to 
convey  land.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hatoher  ft  Carson,  for  plain- 
tiflf  in  en-or: 

The  private  sale  by  these  executors  to 
Murrah  Brothers  is  contrary  to  public  pol- 
icy and  void. 

Jackson  v.  Williams,  50  Ga.  653;  Furr 
V.  Eddleman,  80  Ga.  663,  7  S.  E.  167;  Down- 
ing V.  Peahody,  56  Ga.  40;  Logan  v.  Oigley, 
9  Ga.  114;  Bond  v.  Watson,  22  Ga.  637; 
Nutting  v.  Thomason,  46  Ga.  34;  Bagley  v. 
Stephens,  78  Ga.  304,  2  S.  E.  505;  Neal  v. 
Patten,  40  Ga.  363. 

Tillman  bein^  the  best  and  highest  bid- 
der, and  his  bid  having  been  accepted  and 
cried,  it  became  a  perfected  sale.  When  no 
one  would  raise  his  bid,  there  being  no  rea- 
son to  postpone  the  sale  by  the  executors, 
his  purchase  could  not  be  defeated  by  the 
executors  stating  that  they  would  withdraw 
the  land  from  sale,  their  only  object  being 
to  carry  out  the  terms  of  a  private  sale  to 

bidder  against  an  auctioneer  for  damages  for 
refusing  to  accept  his  bid  as  highest  bidder  on 
a  sale  advertised  to  be  without  reserve,  and 
for  allowing  the  vendor  to  overbid  falm  and 
withdraw  the  property,  which  had  resulted  In 
a  nonsuit,  held  that,  upon  the  pleadings  as  they 
then  stood,  such  Judgment  of  nonsuit  must  be 
affirmed,  but,  availing  themselves  of  their  In* 
herent  power,  that  they  would  decide  In  favor 
of  plaintiff  If  he  chose  to  amend  his  pleadings 
in  conformity  with  such  decision.  And  then 
the  court  stated  that  upon  the  facts  it  seemed 
to  them  that  plaintiff  was  entitled  to  recover 
for  the  following  reasons:  The  owner's  name 
was  not  disclosed,  and  a  sale  was  announced  by 
the  auctioneer  to  be  "without  reserve,"  which, 
according  to  all  the  cases,  both  at  law  and 
equity,  means  that  neither  vendor  nor  any  per- 
son on  his  behalf  may  bid,  and  that  the  prop- 
erty shall  be  sold  to  the  highest  bidder  whether 
the  sum  bid  be  equivalent  to  the  real  value  or 
not ;  and,  upon  the  same  principle  that  a  per- 
son giving  information  advertised  for  may  sue, 
as  upon  a  contract,  the  person  offering  a  re- 
ward for  such  information,  so  it  seemed  to  the 
court  that  the  highest  bona  fide  bidder  at  an 
auction  may  sue  the  auctioneer  as  upon  a  con- 
tract that  the  sale  shall  be  without  reserve; 
and  further,  the  court  states :  **We  think  that 
the  auctioneer'  who  puts  the  property  ap  for 
sale  upon  such  a  condition  [without  reserve] 
pledges  himself  that  the  sale  shall  be  without 
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a  third  person,  for  a  less  price.  This  was 
not  a  legal  reason  for  postponing  an  ex- 
ecutor's sale.  Hence,  the  best  and  highest 
bidder  became  the  purchaser. 

Logan  v.  Qigley,  9  Ga.  114;  Alexander  v. 
Berring,   54   Ga.   204. 

Administrators'  and  executors'  sales  do 
not  rest  upon  the  same  principles  as  auction 
sales.  The  doctrine  of  locus  posnitenticB 
(place  of  repentance)',  the  opportunity  of 
withdrawing  from  a  contract  before  the  par- 
ties are  finally  boimd,  does  not  exist  to  the 
same  extent. 

Plaintiff  does  not  occupy  the  position  of 
a  stranger;  and  while  it  is  true  that  cred- 
itors of  the  testator  and  legatees  under  the 
will  can  complain,  it  is  also  true  that  plain- 
tiff has  an  equitable  title  and  right  spring- 
ing out  of  this  transaction,  which  author- 
izes him  to  invoke  the  aid  of  a  court  of 
equity  for  a  specific  performance. 


It  is  a  fraud  in  law  to  induce  a  purchaser 
to  buy  a  part  of  a  tract,* and  then  refuse 
to  sell  to  him  another  part  which  he  had 
intended  and  was  ready  to  buy  and  pay 
for  to  complete  his  purchase. 

The  successful  bidder  at  an  administra- 
tor's sale  may  compel  a  performance  of 
the  contract  on  the  terms  prescribed,  if 
they  are  consonant  with  law. 

Neabit  y.  Richardson,  14  Tex.  656;  Nan- 
tahala  Marble  d  Talc  Co,  v.  Thomas,  76 
Fed.  59;  Be  Metz,  14  York  Legal  Record, 
L36. 

All  bids  should  be  accepted  at  judicial 
sales. 

17  Am.  ft  £ng.  Enc.  Law,  2d  ed.  p.  978; 
Uorgwn  v.  Moore,  4  Ky.  L.  Rep.  717;  Oreutz 
V.  Knecht,  9  Ky.  L.  Rep.  772,  6  S.  W.  717; 
O'Connor  v.  Woodtoard,  6  Ont.  Pr.  Rep.  223. 

Messrs,  Terrell  ft  Terrell  and  J.  B« 
Bnmaide  for  defendants  in  error. 


reserve,  or,  In  other  words,  contracts  that  it 
shall  be  so,  and  that  this  contract  Is  made  with 
the  highest  bona  fide  bidder,  and,  in  case  of  a 
breach  of  it,  that*  he  has  a  right  of  action 
against  the  auctioneer.  The  case  Is  not  at  all 
affected  by  the  17th  section  of  the  statute  of 
frauds,  which  relates  only  to  direct  sales,  and 
not  to  contracts  relating  to  or  connected  with 
them.  .  .  .  We  entertain  no  doubt  that  the 
owner  may,  at  any  time  before  the  contract  Is 
legally  complete,  interfere  and  revoke  the  auc- 
tioneer's authority ;  but  he  does  so  at  his  peril ; 
and  If  the  auctioneer  has  contracted  any  liabil- 
ity in  consequence  of  his  employment  and  the 
subsequent  revocation  or  conduct  of  the  owner, 
he  Is  entitled  to  be  Indemnified.'*  Two  out  of 
the  five  judges  concurred  in  the  result,  but  pre- 
ferred to  arrive  at  it  on  the  ground  that  from 
the  facts,  although  the  auctioneer  did  not  have 
the  power  to  sell  without  reserve  ab  initio,  he 
undertook  to  do  so,  and  that  there  was  a  breach 
of  this  undertaking.  It  was  also  stated  that 
there  was  no  reversal  of  the  Judgment  of  the 
court  below,  but  if  plaintiff  chose  to,  he  might 
amend  and  proceed  to  a  new  trial.  This  was 
not  done,  however,  the  parties  agreeing  to  a 
stct  processus,  Warlow  v.  Harrison,  1  ^\,  & 
Kl.  309,  28  L.  J.  Q.  B.  N.  S.  18,  29  L.  J.  Q.  B. 
N.  S.  14. 

If  the  theory  thus  laid  down  is  the  law,  it 
would  seem  to  follow  that  property  cannot  be 
withdrawn  after  a  bid  has  been  made:  but 
there  are  several  reasons  why,  under  the  ex- 
isting state  of  the  law,  this  doctrine  is  open  to 
criticism;  one  of  which  is  that  the  decisions 
uniformly  hold  that  a  bidder  may  retract  his 
bid  at  any  time  before  the  hammer  falls,  and 
so  It  Is  argued  that,  while  the  auctioneer  would 
be  bound  to  sell  if  a  bid  were  made,  the  bidder 
might  retract,  and  therefore  the  mutuality  nec- 
essary In  a  contract  is  lacking.  To  obviate  this, 
Wharton  on  Agency,  S  641,  suggests  that  If  the 
auctioneer  is  bound  the  bidder  is  also  bound  by 
the  same  contract,  and  If  he  withdraw  his  bid 
the  auctioneer  may  have  an  action  against  him 
for  his  personal  loss  by  the  failure  of  the  sale : 
but.  In  view  of  the  facts  that  the  great  weight 
of  authority  Is  to  the  effect  that  the  bidder  may 
retract  at  any  time  before  the  hammer  falls, 
and  that  no  case  can  be  found  bearing  out  the 
above  suggestion,  it  seems  Impractical.  An- 
other objection,  also,  to  Wharton's  theory,  is 
expressed  by  counsel  on  the  argument  In  Jones 
▼.  Nanney  (1824)  18  Price,  76,  that  to  hold 
that  an  action  would  lie  on  an  implied  under- 
taking not  to  retract  a  bid  would  furnish  a 
mode  of  getting  rid  of  the  statute  of  frauds, 
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which  could  not  be  permitted.  However,  as 
we  have  seen,  Warlow  v.  Harrlsdn  later  held 
that  the  statute  of  frauds  has  no  application 
to  this  preliminary  contract,  on  the  ground 
that  it  Is  not  a  contract  of  direct  sale;  but 
Browne  on  the  Statute  of  Frauds>  S  266,  says 
that  an  agreement  by  which  a  party  shall  ul- 
timately be  bound  to  sell  or  purchase  land  Is 
as  much  within  the  statute  as  If  he  bound  him- 
self Immediately  to  do  so,  citing  Rucker  v. 
Steel  man,  73  Ind.  897. 

Nevertheless,  the  rule  laid  down  by  Warlow 
V.  Harrison  was  approved  (In  1899)  in  Eng- 
land by  Johnston  v.  Boyes  [1899]  2  Ch.  73.  68 
L.  J.  Ch.  N.  S.  425,  80  L.  T.  N.  S.  488,  47  Week. 
Rep.  517.  This  was  an  action  by  a  woman 
against  an  auctioneer  for  damages  for  not  al- 
lowing her  husband,  as  her  agent,  to  complete 
the  sale  by  signing  the  contract  and  paying  the 
required  deposit,  when  he  was  the  highest  bid- 
der and  the  property  had  been  knocked  down 
to  him.  The  refusal  of  the  auctioneer  to  com- 
plete the  sale  was  on  the  ground  of  Insolvency 
of  the  bidder  and  the  tender  by  him  of  a  check 
instead  of  cash.  It  was  contended  that,  as  the 
action  was  not  for  specific  performance,  no 
question  as  to  the  statute  of  frauds  was  in- 
volved, as  that  relates  to  direct  sales,  and  not 
to  contracts  relating  to,  or  connected  with, 
them,  and  as  it  was  held  in  Warlow  v.  Harri- 
son that  the  statute,  S  17,  would  not  affect  a 
cane  where  chattels  are  advertised  for  sale  by 
auction  on  printed  conditions,  and  a  member 
of  the  public  accepts  the  offer  and  complies 
with  the  conditions,  counsel  argued  that, 
in  like  manner,  S  4  relates  to  direct  sales  of 
laud,  and  not  to  contracts  related  to,  or  con- 
nected with,  them.  The  court  held  that  In 
point  of  law  such  an  action  as  this  could  be 
sustained;  that  a  vendor  who  offers  property 
for  sale  at  auction  on  the  terms  of  printed  con- 
ditions can  be  made  liable  to  a  member  of  the 
public  who  accepts  the  offer,  if  those  conditions 
be  violated ;  and  that  the  statute  of  frauds 
would  not  afford  any  defense  to  such  an  ac- 
tion, for  the  plaintiff  was  not  suing  on  a  con- 
tract to  purchase  land,  but  simply  because  her 
agent,  in  breach  of  the  conditions  of  sale,  was 
not  allowed  to  sign  a  contract  which  would 
have  resulted  in  her  becoming  the  purchaser  of 
land,  and  that  this  conclusion  results  from  the 
decision  in  Warlow  v.  Harrison.  But  the 
court  held  that  the  auctioneer  might  refuse  to 
complete  the  sale  on  account  of  the  insolvency 
of  the  bidder,  and  was  not  obliged  to  take  a 
check  in  lieu  of  cash. 

In  dlsmisslnb  a  bill  by  a  bidder  to  compel 
50 


786 


GBOBGIA   SUPBEICB  COUBT. 


Dec, 


Idttle*  J.,  delivered  the  opinion  of  the 
oourt: 

Tillman  filed  an  equitable  petition  in  the 
auperioT  court  of  Harris  county  against  P. 
W.  and  J.  £.  Dunman,  executors  of  Joseph 
Dunman,  deceased,  and  T.  T.  and  G.  N. 
Hurrah,  and  Murrah  Brothers,  prayins 
that  the  executors  above  named  be  required 
to  execute  and  deliver  to  him  a  deed  to  cer- 
tain described  lands;  that  T.  T.  and  G.  N. 
Murrah,  or  Murrah  Brothers,  be  required 
to  surrender  for  cancelation  such  deed  of 
conveyance  as  they  may  have  received  from 
these  executors,  as  being  a  cloud  on  peti- 
tioner's title;  that  all  the  defendants  be  re- 
strained and  enjoined  from  changing  the 
status  of  the  property;  and  for  general  re- 
lief. The  allegations  of  the  petition  are 
Bubstantially  as  follows:  Joseph  Dunman 
died  testatCj  seised  and  possessed  of  certain 


described  nroperty.  His  will  was  duly  pro- 
liated,  and  letters  testamentary  issued  to 
P.  W.  and  J.  £.  Dunman,  who,  as  executors, 
entered  into  possession  of  the  lands  of  their 
testator  for  the  purpose  of  administering 
his  estate  and  carrying  out  the  terms  of 
the  will,  under  the  provisions  of  which  they 
duly  advertised  for  sale  certain  lands  of  de- 
cedent for  the  purpose  of  paying  the  debts 
of  the  estate,  and  for  distribution  among 
the  legatees  according  to  the  statute  and  the 
terms  of  the  will.  The  advertisement  re- 
cited that  the  land  was  to  be  sold  in  five 
parcels,  "for  cash,"  before  the  court-house 
door  of  Harris  county,  on  the  first  Tuesday 
in  February,  1900.  At  that  time,  and  at 
the  place  above  stated,  petitioner  being  pres- 
ent, the  executors  read  the  advertisement 
publicly,  and  bq^an  to  sell  the  land  in  the 
order  and  parcels  as  therein  stated.    Peti- 


specific  performance,  in  Day  v.  Wells,  30  Beav. 
220,  7  Jnr.  N.  S.  1004,  9  Week.  Rep.  857,  the 
judge  delivering  the  opinion  of  the  court  stated 
that  he  did  not  wish  to  be  understood  as  in- 
tending to  confirm  such  a  proposition  as  that 
a  vendor,  as  soon  as  a  lot  is  knocked  down.  Is 
entitled  to  say,  "I  will  not  ratify  the  sale," 
but  that  he  dismissed  the  bill  on  the  ground 
that  the  vendor  bona  fide  made  a  mistake  as 
to  the  authority  which  he  thought  he  had 
vested  in  the  auctioneer,  and  which  be  intended 
should  be  exercised. 

Kelghtley  v.  Birch  (1814)  8  Campb.  521 
holds  that  a  sheriff  is  not  Justified  In  selling 
goods  to  the  highest  bidder  greatly  under  their 
value,  but  should  make  a  return  that  they  re- 
main in  his  hands  for  want  of  bidders.  (See 
infra.  III.  b.) 

The  doctrine  of  Warlow  v.  Harrison  is  evi- 
dently followed  in  Canada  In  the  case  of  McAl- 
pine  V.  Young,  2  Ch.  Chamb.  Rep.  (Out.)  85. 
where  a  motion,  which  was  made  to  stay  the 
settling  of  a  new  advertisement  of  sale,  was 
granted  on  the  ground  that  the  previous  sale 
could  not  be  abandoned,  and  that  where  a  bid 
had  been  made  the  property  could  not  be  with- 
drawn from  sale,  for  the  'reason  that  the  party 
bidding  had  certain  rights  which  he  was  enti- 
tled to  have  protected. 

Another  Canadian  case,  which  goes  on  the 
same  theory,  is  O'Connor  v.  Woodward,  6  Ont. 
Pr.  Rep.  223.  This  was  an  application  to  re- 
sell the  property  after  a  previous  putting  up 
of  the  same  and  repeated  adjournments.  The 
court  stated  that,  according  to  the  standing 
conditions  under  which  the  property  was  of- 
fered, the  highest  bidder  was  the  purchaser, 
and  could  not  be  deprived  of  his  right  by  the 
auctioneer  refusing  to  knock  the  property  down 
to  him ;  and  that,  it  having  been  once  offered 
by  the  vendor,  it  was  not  open  to  him  to  re- 
fuse a  bid,  however  small,  on  the  ground  of 
mere  Inadequacy  of  price ;  and  that  specific  per- 
formance would  not  be  refused  on  that  ground 
unless  the  Inadequacy  was  so  great  as  to  be  ev- 
idence of  fraud.  These  previous  Irregular  pro- 
ceedings, however,  were  held  to  be  wholly  null 
and  void,  but  on  another  ground. 

But,  on  the  other  hand,  is  the  doctrine,  firmly 
established,  that  a  bidder  may  retract  bis  bid 
at  any  time  before  the  hammer  falls ;  and  many 
text  books  lay  down  the  rule  that  either  party 
may  retract  before  that  time.  Bateman,  Auc- 
tions, i  30 ;  Benjamin,  Sales.  H  42,  270 ;  Story. 
Sales,  f  461 ;  Baker,  Sales,  S§  550,  569 ;  note  on 
Auctions,  to  Thomas  v.  Kerr  (Ky.)  96  Am. 
Dec.  205 ;  2  Kent,  Com.  10th  ed.  756 ;  Murfree, 
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Sheriffs,    S    1003 ;    Warvelle,    Vendors   k   Pur- 
chasers, S  7. 

The  leading  authority  upon  these  proposi- 
tions Is  Payne  v.  Cave  (1789)  3  T.  R.  149.  It 
was  contended  that  a  bidder  is  bound  by  the 
condition  of  a  sale  without  reserve  to  the 
highest  bidder,  to  abide  by  his  bidding,  and 
cannot  retract,  and  that  he  Is  a  conditional 
purchaser  if  nobody  bids  more :  and  that  other- 
wise it  is  in  the  po^er  of  any  person  to  injure 
the  vendor,  because  ail  former  biddings  are 
discharged,  by  the  last :  but  the  court  held  that 
"every  bidding  Is  nothing  more  than  an  offer 
on  one  side,  which  Is  not  binding  on  either  side 
until  it  is  assented  to.'* 

How  these  two  theories, — one,  that  the 
vendor  is  bound  to  sell  without  reserve,  after 
so  advertising,  upon  a  bid  being  made,  and  the 
other,  that  the  bidder  may  retract  his  bid  at 
any  time  before  the  hammer  falls — may  be  rec- 
onciled, it  is  difficult  to  say.  Langdell  in  his 
Summary  of  the  Law  of  Contracts,  S  19,  rec- 
ognizes and  considers  this  question  as  follows: 
"It  was  decided  in  Payne  v.  Cave,  3  T.  R.  149. 
that  a  bid  at  an  auction  is  in  the  nature  of  an 
offer,  which  is  accepted  by  knocking  down  the 
hammer :  and  perhaps  it  is  too  late  to  question 
the  correctness  of  the  decision.  On  principle, 
however,  it  is  open  to  much  doubt.  The  true 
view  seems  rather  to  be  that  the  seller  makes 
the  offer  when  the  article  Is  put  up,  namely,  to 
sell  it  to  the  highest  bidder:  and  that  when  a 
bid  is  made  there  is  an  actual  sale  subject  to 
the  condition  that  no  one  else  shall  bid  higher. 
This  view  was  urged  by  the  plaintiff's  coun- 
sel. If  the  bidder  can  retract  at  any  time  be- 
fore the  hammer  fails,  so  also  can  the  seller; 
and  hence  a  bid  will  secure  no  right  to  the 
bidder  whether  there  is  any  higher  bid  or  not 
The  article  may  be  withdrawn  if  the  bidding 
Is  not  satisfactory,  though  it  were  put  up  with 
the  express  announcement  that  it  should  be 
sold  to  the  highest  bidder.  That  the  decision 
in  Payne  v.  Cave  has  not  been  acquiesced  in  by 
sellers  at  auction  appears  from  the  frequent 
attempts  that  have  been  made  to  render  bidi 
Irrevocable  by  a  provision  to  that  effect  in- 
serted in  the  conditions  of  sale.  That  such  at- 
tempts are  unavailing  is  no  argument  In  favor 
of  Payne  v.  Cave,  but  rather  the  contrary." 

On  the  other  hand.  Pollock,  Contr.  S  14, 
criticises  Warlow  v.  Harrison,  and  says  that 
the  "proposal  of  a  definite  service  to  be  done 
for  reward,  which  is  in  fact  a  request  .  .  . 
Tor  that  particular  aervice.  enough  not  ad- 
iressed  to  anyone  Individually,  is  quite  dlffe^ 
^nt  in  its  nature  from  a  declaration  to  all 
whom  It  may  concern  that  one  is  willing  to  do 
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iionery  with  others,  bid  for  the  same,  and 
two  parcels  were  knocked  off  to  him,  and 
one  to  another  bidder.  A  certain  described 
percel  of  the  land  was  then  offered  and  cried 
for  sale,  and  petitioner  bid  thereon,  as  did 
one  of  the  defendants  in  this  case  ( Murrah ) , 
and  others  present;  and  the  bids  were  ac- 
cepted and  cried  until  finally  petitioner  bid 
a  certain  sum,  which  was  accepted  and 
cried  by  the  auctioneer  conducting  the  sale; 
and  no  person  would  raise  petitioner's  bid, 
which  was  the  best  and  highest  bid.  Mur- 
rah then  announced  publicly  that  Murrah 
Brothers  or  himself  had  bought  this  tract 
at  private  sale,  and  whoever  bought  it  would 
buy  a  lawsuit,  and  that  he  claimed  the  prop- 
erty, after  which  the  bidding  was  continued. 
When  petitioner  announced  that  his  bid  had 
been  accepted  and  cried,  and  if  anyone 
wanted  to  bid,  then  to  raise  his  bid ;  but  no 


one  raised  it,  and  he  claimed  the  property, 
his  bid  being  the  highest  and  best  offer.  The 
executors  then  consulted  their  attorney,  and 
said  they  would  withdraw  that  parcel  from 
sale,  and  then  proceeded  to  sell  the  remain- 
ing tracts  advertised.  Petitioner  publicly 
announced  that  he  claimed  the  property, 
and  denied  the  legal  right  of  the  executors 
to  withdraw  the  land  from  sale  to  consum- 
mate a  private  sale  previously  made  for  a 
less  amount  than  his  bid,  and  thereupon 
tendered  the  amount  of  his  bid,  and  demand- 
ed that  the  executors  make  him  a  deed  to 
the  tract;  and  they  refused  to  accept  the 
money,  or  execute  and  deliver  to  him  a  deed 
to  the  same.  Petitioner  thereafter  fre- 
quently tendered  the  purchase  price  to  the 
executors,  and  tenders  the  same  into  court 
upon  filing  his  petition.  It  is  charged  that 
T.  T.  and  G.  N.  Murrah,  either  as  individuals 


basiness  with  them  in  a  particular  manner. 
Of  course  the  person  who  publishes  such  an 
Invitation  does  contemplate  that  people  wbo 
choose  to  act  on  it  will  do  whatever  is  neces- 
sary to  put  themselves  In  a  position  to  avail 
themselves  of  It.  But  acts  so  done  are  merely 
Incidental  to  the  real  subject ;  they  are  not  ele- 
ments of  a  contract,  but  preliminaries.  It  does 
not  seem  reasonable  to  construe  such  pre- 
liminaries Into  the  consideration  for  a  con- 
tract which  the  parties  had  no  intention  of 
making." 

Cull  V.  Wakefield,  6  U.  C.  Q.  B.  O.  S.  178. 
which  was  an  action  against  an  auctioneer  for 
selling  goods  so  carelessly  and  negligently  that 
thej  brought  a  sum  much  less  than  they  were 
reasonably  worth,  may  perhaps  be  distin- 
guished by  the  fact  that  the  sale  was  not  ex- 
j^ressly  advertised  to  be  without  reserye,  and 
the  vendor  Informed  the  auctioneer  of  a  sum 
which  he  thought  the  property  ought  to  bring, 
although  he  did  not  expressly  direct  that  It 
should  not  be  sold  for  less.  It  was  held  that 
an  action  would  lie  against  the  auctioneer,  but 
the  court  remarked  that  no  adjudged  cases 
could  be  found  on  this  point.  In  the  opinion 
It  is  stated  that  the  auctioneer  was  not  obliged, 
by  anything  shown  by  the  evidence,  "to  let 
any  lot  go  inevitably,  merely  because  he  had 
put  it  up :  but,  more  especially,  when  the  prop- 
erty was  sold,  as  It  was,  In  a  succession  of 
lotii,  it  was*  of  course,  competent  to  him,  when 
he  found  that  the  earlier  lots  were  not  selling 
to  advantage,  to  forbear  putting  up  the  re- 
mainder ;*'  and  further,  the  court  states  that 
it  cannot  be  said,  as  a  matter  of  law,  that  the 
auctioneer  is  not  bound  to  exercise  any  discre- 
tion or  caution  whatever,  or  that  there  is  no 
redresi*  unless  there  has  been  something  fraudu- 
lent or  irregular  in  bis  proceedings,  and  that 
in  point  of  fact  the  discretion  of  forbearing  to 
sell  at  a  ruinous  sacrifice  Is  often  exercised. 
This  case  certainly  recognizes  no  binding  con- 
tract on  the  part  of  the  vendor  to  sell  to  the 
highest  bidder. 

b.  WitMrawal  before  bide. 

In  1878,  Harris  v.  Nlckerson,  L.  R.  8  Q.  B. 
Div.  286.  42  L.  J.  Q.  B.  N.  8.  171,  28  L.  T.  N. 
8.  410.  21  Week.  Rep.  635,  held  that  an  Intend- 
ing bidder  is  not  entitled  to  recover  for  his  loss 
of  time  and  expenses  in  attending  a  sale  at 
which  property  advertised  to  be  sold,  and  which 
the  bidder  wished  to  purchase,  had  been  with- 
drawn; and  the  court  remarked  that,  while 
there  Is  ground  for  saying  that  a  contract  Is 
entered  into  between  the  auctioneer  and  the 
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highest  bona  fide  bidder,  that  rule  has  no  ap- 
plication where  the  lots  were  never  put  up, 
and  no  offer  was  made  by  plaintiff,  or  promise 
by  defendant,  except  the  advertisement  that 
certain  goods  would  be  sold,  and  that  it  Is  Im- 
possible to  say  that  there  is  a  contract  with  ev- 
erybody attending  the  sale  that  the  auctioneer 
Is  to  be  liable  for  their  expenses  if  any  single 
article  is  withdrawn.  The  court  states  that 
this  Is  a  case  of  first  impression. 

And  in  another  case,  where  a  right  of  way 
through  property  was  reserved  by  the  vendor 
after  the  sale  had  been  advertised  but  before 
it  actually  took  place,  by  writing  such  reserva- 
tion in  a  number  of  the  notices  of  sale.  It  was 
held  that  a  vendor  has  the  power  to  revoke  an 
authority  to  sell  at  any  time  before  the  sale, 
although  such  reservation  Is  not  known  to  the 
bidder,  who  became  the  purchaser  under  the 
Impression  that  he  was  obtaining  the  prop- 
erty as  first  advertised.  Manser  v.  Back,  6 
Hare,  443. 

In  discussion  on  the  argument  In  Mainprice 
V.  Westley  (1865)  6  Best  &  8.  420,  34 
L.  J.  Q.  B.  N.  8.  229,  11  Jur.  N.  8.  975, 
13  L,  T.  N.  8.  560,  14  Week.  Rep.  9,  one 
of  the  Judges  remarked  to  counsel  that  an  auc- 
tioneer's withdrawing  property  from  sale  might 
render  him  responsible  In  damages ;  and  also 
that,  if  he  warranted  that  he  would  sell  the 
property,  that  might  make  him  responsible  for 
not  doing  so;  and  further,  that  If,  after  issu- 
ing the  handbill,  the  defendant  (auctioneer)  re- 
fused to  hold  the  auction  or  to  knock  down  the 
premises  to  the  highest  bidder,  an  action  ought 
to  be  maintainable  against  him  for  the  expense 
and  loss  of  time  Incurred  In  attending  the  sale. 
From  the  facts  It  appeared  that  the  property 
was  advertised  to  be  sold  at  a  peremptory  sale 
to  the  highest  bluder,  but  at  the  sale  the  vend- 
or's solicitor  bid  it  In,  stating  that  there  was  a 
reserved  price.  The  decision  in  favor  of  the 
bidder  does  not  take  the  merits  pf  the  case  into 
consideration,  but  Is  based  upon  a  technicality. 

III.  In  the  United  Statee, 

a.  In  oeneral. 

In  the  United  StatAs  the  rule  is  even  less 
clearly  defined  than  in  England  and  Canada, 
and  the  Influence  of  Warlow  v.  Harrison  Is 
much  less  plainly  shown.  As  it  is  now  settled 
that  all  auction  sales,  except  strictly  Judicial 
sales,  arc  within  the  statute  of  frauds,  the 
scarcity  of  cases  may,  perhaps,  be  partly  ex- 
plained on  the  ground  that  if  the  property  Is 
withdrawn  before  any  written  memorandum  ia 
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or  as  a  firm,  have  entered  into  a  combina- 
tion or  conspiracy  with  the  executors  to  de- 
feat petitioner's  title  and  prevent  his  pos- 
session and  ownership  of  the  land,  and  have 
procured  from  the  executors  deeds  of  con- 
veyance thereto^  and  are  now  in  possession, 
claiming  title  to  the  same.  This  tract  of 
land  has  not  since  been  advertised  by  the 
executors,  who  claim  that  they  had  made 
a  private  sale  of  this  land  to  T.  T.  and  G. 
N.  Murrah,  and  that,  when  petitioner  bid 
a  higher  price  at  the  sale  than  had  been 
agreed  on  at  this  private  sale,  they  were 
forced  to  withdraw   the  land  and  protect 


the  purchasers  in  their  private  bargain. 
Petitioner  insists  that,  after  he  had  bought 
two  parcels  or  tracts  of  the  land,  it  would 
be  inequitable  and  unjust  for  the  executors 
to  refuse  to  accept  his  bid  for  another  tract, 
and  consummate  a  sale  of  same  made  pri- 
vately, before  the  date  of  the  sale  as  ad- 
vertised, at  a  less  price  than  was  bid  by 
petitioner  at  the  sale.  A  general  demurrer 
to  this  petition  was  sustained  by  the  trial 
judge  and  the  petition  dismissed,  and,  to 
the  order  sustaining  the  demurrer  and  dis- 
missing the  petition,  Tillman  excepted. 
1.  The  questions  to  be  determined  in  this 


made  in  compliance  with  the  statute,  It  Is  per- 
haps considered  that  those  sales  are  void  which 
come  within  the  statute,  and  that  therefore  no 
cause  of  action  exists,  while  sales  too  small  to 
come  within  the  statute  are  too  small  to  be 
worth  much  litigation;  and  this  theory  of  a 
preliminary  contract,  for  a  breach  of  which  en 
action  for  damages  will  lie,  Is  perhaps  consid- 
ered as  too  doubtful  and  uncertain  to  be  relied 
npon. 

In  a  brief  memorandum  of  decision  in  New- 
man V.  Vonderhelde  (1884)  9  Ohio  Dec.  Re- 
print, 164,  It  is  held  that,  "where  property  of- 
fered at  public  auction  for  sale  is  withdrawn 
before  the  acceptance  of  a  bid,  there  Is  no  con- 
tract of  sale,  and  the  highest  bidder  cannot 
compel  a  conveyance  by  an  action  for  specific 
performance,  or  obtain  damages  for  refusal  to 
convey."  Further  report  of  this  case  Is  not 
given,  but  as  reported  it  is  In  direct  opposition 
to  the  English  theory. 

An  action  by  the  bidder  to  compel  specific 
performance  failed  In  Corryolles  v.  Mossy 
(1831)  2  La.  504,  where  the  auctioneer  raised 
on  the  highest  bid  and  withdrew  the  property ; 
but  tbls  Is  a  decision  under  the  Louisiana  Civil 
Code.  The  court  referred  to  the  rule  laid  down 
In  2  Kent,  Com.  424.  that  every  bidding  Is  noth- 
ing more  than  an  offer  on  one  side,  which  is 
not  binding  on  either  side  until  It  Is  assented 
to,  and  stated  that  the  rule  thus  laid  down 
would  decide  the  case  In  favor  of  the  vendor, 
but  that  the  court  preferred  to  decide  the  ques- 
tion under  i  1795  of  the  Code,  which  provides 
that  "the  party  proposing  shall  be  presumed 
to  continue  In  the  intention  which  his  proposal 
expressed,  if,  on  receiving  the  unqualified  as- 
sent of  him  to  whom  the  proposition  Is  made, 
he  does  not  signify  the  change  of  his  Intention  ;* 
and  the  court  thought  that  the  change  of  In- 
tention was  signified  In  this  instance,  and  that 
the  case  does  not  come  within  the  exception  In 
the  next  article,  S  1796,  of  a  proposition  being 
made  In  such  terms  as  to  exercise  a  design  of 
giving  the  other  party  the  right  of  concluding 
the  contract  by  his  assent. 

The  doctrine  of  Warlow  v.  Harrison  seems 
to  be  recognized  by  obiter  dicta  in  some  cases  of 
"pufilng;"  as.  In  Hartwell  v.  Gurney,  16  R.  L 
78,  13  Atl.  113,  the  court  says:  "It  seems  to 
us  that  the  stricter  rule  Is  the  Just  and  honest 
rule,  and  that  It  ought  to  prevail :  for  an  offer 
to  sell  at  auction  Is  an  offer  to  sell  to  the  high- 
est bidder,  and  every  bid  Is  an  Inchoate  accept- 
ance entitling  the  bidder  to  the  property  of- 
fered, if  it  turns  out  to  be  the  highest,  and 
there  is  no  retraction  on  either  side  before  the 
hammer  falls."  etc. ;  and  further :  "If  It  be 
said  that  without  by-bidding  the  property  of- 
fered may  be  sacrificed,  the  answer  is  that  It 
Is  not  necessary  to  offer  It  without  reserve,  and 
the  risk  of  sacrifice  may  be  avoided  by  pub- 
licly reserving  the  right  to  bid  or  to  make  one 
or  more  bids  In  the  conditions  of  sale,  or  by 
starting  the  sale  at  an  upset  price.  In  this  or 
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some  similar  way  good  faith  may  be  kept  with 
the  bidders,  and  at  the  same  time  the  property 
be  protected.'*  This  statement  seems  to  rec- 
ognise the  theory  that  if  property  Is  advertised 
for  sale  without  reserve  it  must  go  withont 
reserve,  ahd  cannot  be  withdrawn  unless  spe- 
cial conditions  are  stated  at  or  before  the  time 
of  putting  it  up. 

So,  also,  In  the  opinion  In  Miller  v.  Baynard, 
2  Houst.  (Del.)  559,  88  Am.  Dec.  168,  a  case 
of  '*pufl!lng,"  the  court  says  that  "It  is  perfectly 
competent  for  the  seller  to  fix  a  minimum 
price,  or  to  reserve  to  himself  the  right  to  bid, 
or  to  employ  another  to  bid  for  him;  but  he 
must  give  fair  notice  of  the  fact,  so  that  no 
one  may  be  misled  or  deceived  in  such  a  sale.** 

In  New  York,  in  Taylor  v.  Harnett,  26  Misc. 
362,  56  N.  Y.  Supp.  988,  the  court  says,  in  sub- 
stance, that  there  is  no  case  in  the  state  which 
is  directly  in  point  upon  the  proposition  that, 
as  A  matter  of  law,  where  an  auctioneer  adver- 
tises a  sale  at  public  auction,  and  In  response 
to  this  invitation  bidders  attend,  an  implied 
contract  arises  between  them  that  the  property 
win  be  knocked  down  to  the  highest  bidder,  for 
a  breach  of  which  an  action  for  damages  will 
lie  against  the  auctioneer  at  the  suit  of  such 
bidder ;  and,  while  conceding  all  respect  due  to 
the  high  authority  of  Warlow  v.  Harrison, 
which  decides  this  question  in  Bngland,  it  is 
not,  of  course,  a  controlling  authority  In  New 
York,  This  was  not  a  case  of  r-jthdrawal  of 
property,  but  the  auctioneer  refused  to  accept 
the  highest  bid  on  account  of  Its  trifling  ad- 
vance over  the  preceding  one,  and  the  court 
stated  that  the  auctioneer  has  a  certain  amount 
of  discretion  with  respect  to  the  procedure  on 
the  sale ;  that  It  Is  well  settled  that  he  may  re- 
fuse a  bid  tendered  In  bad  faith,  or  proffered 
by  a  person  who  Is  Insolvent,  or  otherwise  dis- 
abled from  completing  the  purchase:  and  with- 
in the  same  reasoning  comes  the  right  of  re- 
fusing trifling  advances  offered  by  bidders  In 
the  course  of  the  sale,  especially  where  that 
kind  of  bidding  Is  Initiated  at  the  outset,  and 
the  sum  so  bid  Is  utterly  Incommensurate  with 
the  actual  known  value  of  the  property. 

By  I  1796  of  the  California  Civil  Code,  and 
S  1026  of  the  Dakota  Civil  Code,  it  is  enacted 
that  "if  at  a  sale  by  auction  the  auctioneer, 
having  authority  to  do  so,  publicly  announces 
that  the  sale  will  be  without  reserve,  or  makes 
any  announcement  equivalent  thereto,  the  high- 
est bidder.  In  good  faith,  has  an  absolute  right 
to  the  completion  of  the  sale  to  him ;  and  upon 
such  a  sale  bids  by  the  seller  or  any  agent  for 
him,  are  void.*'  But  in  l>oth  of  these  states  It 
Is  also  enacted  that  bids  may  be  withdrawn  at 
any  time  before  the  hammer  falla  While  most 
of  the  states  have  statutes  regulating  anctloni, 
no  others  are  found  having  provisions  similar 
to  Dakota  and  California. 

Without  doubt  a  vendor  may  put  np  his 
property  for  sale  under  such  conditions  as  he 
may  desire,  and  a  withdrawal  of  the  property 
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are  whether  an  executor  has  the  right 
to  withdraw  property  from  sale  after  it  has 
been  duly  advertised^  offered  for  sale  at 
public  outcry  by  an  auctioneer  employed 
oy  the  executor,  and  bids  received  and  cried, 
before  the  same  is  knocked  off  to  the  highest 
bidder;  and  whether  the  highest  bidder  in 
such  a  case  acquires  any  right,  by  reason 
of  his  bid,  to  compel  the  executor  to  accept 
the  same  and  make  him  a  deed  upon  tender 
of  the  amount  so  bid.  As  a  decision  of 
these  two  questions  is  controlled  by  the  same 
principle  of  law,  they  will  be  considered 
together.     It  is  well-recognized  law  that  a 


bidder  at  an  auction  sale  may  withdraw  his 
bid,  even  after  it  has  been  cried,  at  any 
time  before  the  hammer  falls  or  the  proper^ 
is  knocked  off  to  him.  See  Payne  v.  Oave, 
3  T.  R.  149;  3  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  601,  and  cases  there  cited.  In  Payne  ▼. 
Cave,  3  T.  R.  149,  the  principle  underlying 
this  rule  is  thus  stated:  ''The  auctioneer 
is  the  agent  of  the  vendor,  and  the  assent 
of  both  parties  is  necessary  to  make  the  con- 
tract binding,  that  is  signified  on  the  part 
of  the  seller  by  knocking  down  the  hammer. 
.  .  .  Every  bidding  is  nothing  more  than 
an  offer  on  one  side,  which  is  not  binding  on 


follows  as  a  matter  of  course  if  such  conditions 
are  not  compiled  with. 

b.  Judicial  and  ofJMal  aotet. 

Where  the  facts  showed  that  at  a  commis- 
sioner's sale  of  land  the  property  was  with- 
drawn after  being  put  ap,  It  was  held,  la  Mil- 
ler V.  Law,  10  Rich.  Bq.  320,  73  Am.  Dec.  92, 
that  commissioners  have,  under  the  control  of 
the  court,  the  discretion  to  withdraw  property 
temporarily  from  sales  when  they  see  that  to 
press  the  sale  would  be  to  sacrifice  the  prop- 
erty ;  and  the  court  affirmed  a  dismissal  of  a 
motion  to  show  cause  why  the  sale  should  not 
be  compiled  with. 

But  this  last  case  Is  In  the  nature  of  a  Ju- 
dicial sale  and  the  trend  of  opinion  seems  to  be 
that  in  Involuntary  tfnd  Judicial  sales  the  offi- 
cer making  such  sale  Is  vested  with  the  right 
to  use  discretion  In  regard  to  adjournments, 
and  may  even  withdraw  the  property  when  It 
win  serve  the  best  Interests  of  the  parties  con- 
cerned: and  therefore  the  decision  In  Tillman 
V.  Dun  MAN  may  be  Justified  on  that  ground,  but 
such  discretion  Is  ever  within  the  court's  con- 
troL 

Another  example  in  this  direction  Is  Blossom 
V.  Milwaukee  &  C.  R.  Co.  8  Wall.  196,  18  L. 
ed.  43,  where,  upon  an  application  to  have  the 
sale  confirmed  to  him  by  a  bidder  at  a  sale  of 
mortgaged  premises  under  a  decree  of  the  court, 
it  was  held  that,  as  the  property  was  not 
struck  off  to  the  bidder,  nor  his  bid  accepted 
by  the  seller,  there  was  no  sale,  and  that  offi- 
cers acting  under  such  decrees  are  invested 
with  a  reasonable  discretion;  and  that  where 
there  was  but  one  bidder  such  an  officer  would 
be  Justified  in  postponing  the  sale  to  prevent 
a  sacrifice  of  the  property.  In  this  case,  after 
the  property  was  put  up  and  bid  upon,  and 
after  repeated  adjournments,  the  mortgage  was 
finally  paid  and  the  property  entirely  with- 
drawn. 

And  in  Knox  v.  Spratt,  10  Fla.  838,  the 
court  holds  that  merely  being  the  highest  bid- 
der at  a  Judicial  sale  does  not  entitle  one  to  a 
^  deed  of  the  premises,  until  the  sale  Is  confirmed. 

Also,  a  sheriff  is  not  bound  to  sell  without 
reserve  If  he  receives  a  bid,  but  If  he  can  pre- 
vent the  property  being  sacrificed  by  a  little  de- 
lay, he  Is  Justified  in  making  a  return  of  no 
sale  for  want  of  bidders.  Conway  v.  Nolte,  11 
Mo.  74 ;  8haw  v.  Potter,  50  Mo.  281 ;  State  ea 
ret.  Central  Type  Foundry  v.  Moore,  72  Mo. 
285;  Cole  County  v.  Madden,  01  Mo.  615,  4 
8.  W.  307 ;  Rogers  k  B.  Hardware  Co.  v.  Cleve- 
land Bldg.  Co.  1^2  Mo.  468,  462,  31  L.  R.  A. 
335,  34  S.  W.  67;  Davis  v.  McCann,  143  Mo. 
178,  44  S.  W.  705. 

These  cases  seem  to  follow  the  old  English 
case  of  Kelghtley  v.  Birch  (1814)  8  Campb. 
521,  which  see  under  •upra,  II.  a. 

But  to  the  contrary  Is  State  v.  Johnston,  2 
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N.  C.  (1  Hayw.)  203,  which  holds  that  if  but 
one  bidder  appears  the  sheriff  must  sell  to  him, 
unless  he  Is  Irresponsible. 

To  the  same  effect  Is  McLeod  v.  McCall,  48 
N.  C.  (3  Jones,  L.)  80. 

Also,  Gilbert  v.  Watts-DeGolyer  Co.  160  111. 
120,  48  N.  E.  430,  holds  that  a  provision  in  the 
statute  authorizing  a  sheriff  to  postpone  an  ex- 
ecution sale  for  want  of  bidders  does  not  au- 
thorize postponement  on  the  sole  ground  that 
only  one  bidder  was  present. 

And  in  a  brief  memorandum  of  decision  in 
Morton  v.  Moore,  4  Ky.  L.  Rep.  717,  it  Is  held 
that  a  commissioner  making  a  sale  has  no  right 
to  refuse  to  accept  a  bid  unless  the  bidder  will 
not  give  the  bond  with  good  security  required 
by  the  Judgment  of  sale,  but  Is  bound  to  accept 
all  bids  and  knock  the  property  off  to  the 
highest  bidder.    . 

IV.  Bummary. 

Upon  the  whole.  It  seems  that  the  right  to 
withdraw  property  from  an  auction  sale  after 
it  has  been  put  up  depends  upon  the  nonexist- 
ence of  a  binding  obligation  on  the  part  of  the 
auctioneer  to  sell  after  a  bid  has  been  made, 
and  that  the  existence  of  such  an  obligation 
Is  still  an  open  question,  although  the  doctrine 
that  the  bidder  may  retract  at  any  time  before 
the  hammer  falls  is  considered  as  settled  by 
many  writers  and  decisions.  How  the  vendor 
can  be  bound  if  the  bidder  Is  not,  and  how  ei- 
ther can  be  bound  in  violation  of  the  statute 
of  frauds,  are  serious  questions. 

Upon  principle,  there  may  be  this  prelimin- 
ary contract,  consisting  of  an  offer  by  the 
vendor  to  sell  without  reserve  to  the  highest 
bidder,  accepted  and  becoming  binding  upon  a 
bid  .being  made,  subject  to  the  bidder's  release 
If  a  higher  bid  is  offered.  Upon  such  a  contract 
both  parties  are  bound,  and  an  action  In  dam- 
ages for  personal  loss  by  the  failure  of  the  sale 
might  He  in  favor  of  either  If  the  other  party 
withdraw.  This  contract  Is  not  within  the 
statute  of  frauds,  being  entirely  distinct  from 
the  direct  contract  of  sale,  which  consists  of 
an  offer  by  the  bidder,  accepted  by  the  vend- 
or's knocking  down  the  hammer  and  making  a 
memorandum  in  compliance  with  the  statute 
of  frauds  In  those  cases  where  It  Is  necessary, 
and  which  the  vendor  can  refuse  to  do  only 
on  the  ground  of  Irresponsibility  of  the  bidder ; 
and  In  this  direct  contract  of  sale,  upon  a  with- 
drawal by  either  party  an  action  for  specific 
performance  may  be  enforced  If  the  statute  of 
frauds  has  been  complied  with.  But  such  a 
theory  as  this  encounters  the  established  doc- 
trine that  the  bidder  may  retract  at  any  time 
before  the  hammer  falls,  and  In  view  of  the 
decisions,  at  present,  especially  In  the  United 
States,  principle  must  yield  to  rdjudicated 
cases.  M.  M.  M. 
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cither  side  till  it  is  assented  to."  For  the 
same  reason,  the  seller  has  the  right  to 
withdraw  the  property  before  it  is  knocked 
off  to  the  bidder.  Mr.  Story,  in  his  treatise 
on  the  Law  of  Sales  (§  461),  states  the  rule 
thus:  "In  a  sale  by  auction  the  tieller  may 
withdraw  the  goods^  or  the  bidder  may  re- 
tract his  bid  at  any  time  before  they  are 
knocked  off;  for,  so  long  as  the  final  consent 
of  both  parties  is  not  signified  by  the  blow 
of  the  hammer,  there  are  only  mutual  propo- 
sitions, but  no  mutual  agreement  to  one 
definite  proposition."  See  2  Kent,  Com.  4th 
ed.  •637;  Corryolles  v.  Moaay,  2  La.  504. 
But  it  is  claimed  that  this  rule  of  auction 
sales  does  not  apply  to  sales  by  administra- 
tors and  executors,  as  they  are  regulated 
by  statute,  which  must  be  strictly  complied 
with,  and  that,  while  such  representatives 
are  vested  with  large  discretion,  they  can- 
not lawfully  withdraw  property  when  it  has 
been  exposed  for  sale  after  due  advertise- 
ment. There  is  a  close  resemblance  between 
an  executor  or  administrator's  sale,  when 
made  under  an  order  of  court,  to  one  made 
under  an  execution  or  decree,  or  other  com- 
pulsory process ;  but,  where  the  sale  is  made 
under  a  power  contained  in  the  will,  the  ex- 
ecutor's sale  more  nearly  resembles  that 
of  an  individual  offering  his  property  for 
sale.  But  granting,  for  the  sake  of  the 
argument,  that  the  sale  in  question  rested 
upon  the  same  footing  with  judicial  sales, 
we  find  that  it  has  been  determined  that  an 
officer  of  court  has  a  right  to  withdraw  prop- 
erty, even  when  offered  for  sale  under  com- 
pulsory process,  and  bids  have  been  received 
and  cried,  and  that  the  bidder  at  such  a 
sale  acquires  no  right  to  compel  the  officer 
to  convey  the  property,  even  where  his  bid 
is  the  best  and  highest,  unless  the  property 
la  knocked  off  to  him^  or  the  hammer  falls, 
and  the  sale  is  thus  completed.  Mr.  Free- 
man, in  his  work  on  Executions  (vol.  2.  § 
288,  p.  1665),  says,  on  authority:  "Offi- 
cers charged  with  the  duty  of  conducting 
chancery,  trustee,  and  other  involuntary 
sales  have  also  a  discretion  to  withdraw 
the  property  after  being  offered  for  sale." 
In  the  case  of  Miller  v.  Law,  10  Rich.  Eq. 
320,  73  Am.  Dec.  92,  it  was  ruled  that  "the 
commissioner  has  a  discretion,  subject  to  the 
control  of  the  court,  to  withdraw  land  from 
sale  after  it  has  been  offered,  and  even  after 
a  bid  has  been  received  and  cried.  If  he 
does  so,  the  highest  bidder  ...  is  not 
entitled  to  a  conveyance,  there  being  no  con- 
tract with  him."  It  was  ruled  by  the  Su- 
preme Court  of  the  United  States  in  the 
case  of  Blossom  v.  Milwaukee  tC-  C.  R.  Co. 
3  Wall.  196,  18  L.  ed.  43,  that  "a  bidder  at 
a  judicial  sale  at  public  auction,  whose  bid 
has  not  been  accepted,  .  .  .  cannot  in- 
sist, even  though  he  has  been  the  highest 
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and  best  bidder,  on  leave  to  pay  the  amount 
of  his  bid,  and  have  a  confirmation  of  the 
sale  made  to  him."  Mr.  Justice  Clifford,  in 
delivering  the  opinion  of  the  court  in  that 
case,  after  stating  the  rule  above  quoted 
from  Story  on  the  Law  of  Sales,  says: 
"Same  rules  prevail  upon  a  sale  under  com- 
mon-law process  as  in  other  cases  of  sales 
at  public  auction."  From  the  foregoing  au- 
thorities it  seems  to  be  well  settled  that  on 
principle,  as  well  as  by  well-considered  ad- 
judications, the  officer  offering  property  at 
a  judicial  sale,  except  where  his  discretion 
is  controlled  by  the  order  of  sale,  can  with- 
draw the  property  offered  for  sale  before 
the  same  is  knocked  off,  and  that  a  bidder 
at  judicial  sales  acquires  no  right  to  com- 
pel a  conveyance  of  the  property  offered  un- 
til the  same  has  been  knocked  off  to  him. 
See  also,  in  this  connection,  Scales  ▼.  Cham- 
bers, 113  Ga.  920,  39  S.  £.  396.  It  would 
therefore  seem  that,  even  if  the  rule  govern- 
ing judicial  sales  is  to  be  applied  to  the 
sale  by  the  executors  in  the  present  case,  they 
had  the  right  to  withdraw  the  property  of- 
fered from  sale,  and  that  Tillman,  by  rea- 
son of  being  the  highest  and  best  bidder  at 
such  sale,  acquired  no  right  to  compel  a 
conveyance  by  the  executors,  as  the  property 
was  withdrawn  before  the  same  was  knocked 
off  to  him  by  the  auctioneer,  for  the  rea^^on 
that  there  was  no  acceptance  of  his  offer 
and  no  contract. 

2.  But  it  is  contended  that  it  would  be 
inequitable  for  the  executors,  after  having 
advertised  the  land,  and  after  having  soIJ 
to  petitioner  other  parcels,  to  withdraw 
this  parcel  from  sale  when  he  desired  it  to 
complete  the  tracts  which  he  had  purchased, 
and  that  to  allow  the  executor  to  withdraw 
the  land  from  sale  for  the  purpose  of  car- 
rying out  a  private  sale  for  less  than  the 
amount  of  the  petitioner's  bid  is  against 
public  policy.  The  reply  to  this  contention 
is  that  petitioner,  having  acquired  no  right 
to  compel  a  conveyance  to  him,  and  in  fact 
having  acquired  no  right  at  all,  since  his 
offer  was  rejected,  is  a  stranger  to  that 
transaction,  and  has  no  right  to  inquire 
into  the  motives  which  prompted  the  ex- 
ecutors to  withdraw  the  property  from  sale; 
and,  being  such,  he  cannot  make  the  ques- 
tion that  the  act  of  the  executors  was 
against  public  policy.  The  acts  of  the  ex- 
ecutors are  open  to  inquiry  only  to  the  cred- 
itors, heirs,  or  legatees  of  the  deceased,  or  to 
some  other  person  having  a  beneficial  in- 
terest in  the  estate  of  the  testator. 

We  are  therefore  of  opinion  that  the  trial 
judge  did  not  err  in  sustaining  the  demur- 
rer and  dismissing  the  petition. 

Judgment  affirmed. 

All  the  Justices  concur* 
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InaurAiice  ajpnliiat  loss  tbrouslt  llabtl- 
ity  for  pe7aoiial  Injuries  does  not  coa- 
stltQte  a  trust  fund  for  the  benefit  of  the  In- 
jured person,  and  he  cannot  maintain  an  ac- 
tion against  the  insurer  to  reach  such  fund, 
where,  before  his  claim  against  the  insured 
is  established,  the  Insurer  satisfies  Its  obli- 
gation lo  him  under  the  policy,  although,  by 
reason  of  the  Insolvency  of  the  insured,  the 
claim  win  be  otherwise  unenforceable. 

(April  3,  1902.) 

EESERVATION  by  the  Supreme  Judicial 
Court  for  Suffolk  County,  for  the  opin- 
ion of  the  full  bench,  of  an  action  brought 
to  reach  the  proceeds  of  an  insurance  pol- 
icy to  satisfy  the  claim  of  plaintiff  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  the  negligence  of  defendant  Atkins.  Bill 
dismissed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Walter  B.  Grant  and  Thomas 
H.  Bnttimer,  for  plaintiff: 

A  policy  of  insurance  of  this  kind  should 
be  construed  .to  be  one  in  which  the  insur- 
ance company  agrees  to  defend  the  action 
and  assume  and  pay  the  liability  to  the  ex- 
tent of  $5,000;  and  the  insurance  company 
must  see  to  the  proper  application  of  the 
insurance  money  to  the  plaintiff's  benefit. 

Employers'  Liability  Assur,  Corp.  v.  Mer- 
riU,  155  Mass.  404,  29  N.  E.  529. 

The  policy  was  not  merely  one  of  indem- 
nity against  any  act  of  the  employee;  but, 
in  case  of  an  accident  to  an  employee  or 
other  person,  whereby  he  had  a  cause  of 
action  against  the  insured,  the  insurance 
company  would  assume  and  pay  the  liabil- 
ity. 

Anoka  Lumber  Co.  v.  Fidelity  d  C.  Co. 
63  Minn.  286,  30  L.  R.  A.  689,  65  N.  W.  353; 
Hoven  v.  Employers*  Liability  Assur.  Corp. 
93  Wis.  201,  sub  nom.  Hoven  v.  West  Su- 
perior Iron  d  8.  Co.  32  L.  R.  A.  388,  67  N. 
W.   46;    Embler  v.  Hartford  Steam  Boiler 


Note. — For  a  case  in  this  series  somewhat 
lilmMar  to  the  above,  see  Embler  v.  Hartford 
Steam  Boiler  Inspection  &  Ins.  Co.  (N.  Y.)  44 
L.  R.  A.  512,  although  In  that  case  a  majority 
of  the  court  put  their  decision  on  the  ground 
thnt  a  recovery  against  the  employer  for  the 
employee's  death  precluded  recovery  on  a  pol- 
icy Indemnifying  the  employer.  But  one  Judge, 
however,  based  his  opinion  on  the  ground  that 
the  employee  had  no  right  of  action  on  the 
policy  under  any  circumstances. 

As  to  Insurance  against  employer's  liability 
generally,  see,  in  this  series,  Anoka  Lumber  Co. 
V.  Fidelity  &  C.  Co.  (Minn.)  .30  L.  R.  A.  689; 
Hoven  v.  West  Superior  Iron  &  S.  Co.  (Wis.) 
32  L.  R.  A.  888 ;  and  Fenton  v.  Fidelity  &  C. 
Co.  (Or.)  48  L.  R.  A.  770. 

As  to  right  of  third  person  to  sue  on  con- 
tract made  for  his  benefit,  see  note  to  Jefferson 
V.  Asch  (Minn.)  25  L.  R.  A.  257. 
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Inspection  d  Ins.  Co.  168  N.  Y.  431,  44  L. 
R.  A.  612,  63  N.  E.  212;  American  Employ- 
ers* Liability  Ins.  Co.  v.  Fordyce,  62  Ark. 
562,  36  S.  W.  1061;  Fidelity  d  C.  Co.  v. 
Fordyce,  64  Ark.  174,  41  S.  W.  420;  Fen- 
ton V.  Fidelity  d  C.  Co.  36  Or.  283,  48  L. 
R.  A.  770,  56  Pac.  1096;  FHtchie  v.  Miller's 
Pennsylvania  Extract  Co.  197  Pa.  401,  47 
Atl.  361;  Locke  v.  Homer,  131  Mass.  93,  41 
Am.  Rep.  199. 

An  injured  employee  who  has  recovered 
judgment  against  the  assured  may  sue  the 
insurer  in  equity  as  principal  debtor,  to 
compel  payment  of  the  full  amount  of  the 
judgment,  notwithstanding  the  insolvency 
of  the  assured. 

Beacon  Lamp  Co.  v.  Traveller's  Ins.  Co, 
61  N.  J.  Eq.  69,  47  Atl.  679;  Keller  v.  Ash- 
ford,  133  U.  S.  610;  33  L.  ed.  667,  10  Sup. 
Ct.  Rep.  494;  Coffin  v.  Adams,  131  Mass. 
133;  yew  Bedford  Sav.  Inst.  v.  Fairhaven 
Bank,  9  Allen,  175;  Klapicorth  v.  Dressier, 
13  N.  J.  Eq.  62,  78  Am.  Dec  69. 

The  fund  could  not  legally  be  paid  to  the 
insured  except  to  reimburse  him  for  actual 
payment. 

Hunt  V.  New  Hampshire  Fire  Underwrit- 
ers' Asso.  68  N.  H.  306,  38  L.  R.  A.  514,  38 
Atl.  145;  Beacon  Lamp  Co.  v.  Travellers' 
Ins.  Co.  61  N.  J.  Eq.  59,  47  Atl.  679;  Nash 
v.  Com.  174  Mass.  336,  54  N.  E.  865. 

The  settlement  with  defendant  Atkins 
does  not  impair  plaintiff's  right  under  the 
policy. 

Furnas  v.  Durgin,  119  Mass.  500,  20  Am. 
Rep.  341;  Locke  v.  Homer,  131  Mass.  93,  41 
Am.   Rep.    199. 

If  the  fund  is  a  trust  fund,  authority  to 
bring  this  action  exists  by  virtue  of  the  re- 
lation of  the  parties^  and,  even  if  it  is  not 
held  to  be  a  trust  fund,  the  same  right  of 
action  exists  in  this  case  which  existed  for 
so  many  years  in  the  case  of  a  mortgagee 
under  a  fire  insurance  policy,  who  was  held 
to  have  a  right  of  action  independent  of  any 
statutory  enactment  authorizing  such  ac- 
tion. 

Palmer  Sav.  Bank  v.  Insurance  Co.  of  N. 
A.  166  Mass.  189,  32  L.  R.  A.  615,  44  N.  E. 
211. 

Messrs.  Robert  W.  Nason,  Thomas  W. 
Prootor,  and  Nathaniel  I*.  Foster,  for 
defendants : 

A  stranger  to  a  contract  cannot  sue  either 
at  law  or  in  equity,  upon  a  promise  made 
therein  for  his  benefit. 

Mellen  v.  Whipple,  1  Gray,  317;  Cressy 
v.  Willis,  159  Mass.  251,  34  N.  E.  265;  New 
England  Dredging  Co.  v.  Rockport  Granite 
Co.  149  Mass.  381,  21  N.  E.  947;  Exchange 
Bank  v.  Rice,  107  Mass.  37,  9  Am.  Rep.  1; 
Saninders  v.  Saunders,  154  Mass.  337,  28 
N.  E.  270;  Borden  v.  Boardman,  157  Mass. 
410,  32  N.  E.  469;  WaUh  v.  Packard,  165 
Mass.  190,  40  L.  R.  A.  321,  41  N.  E.  577. 

Barker,  J.,  delivered  the  opinion  of  the 
court: 

It  is  now  settled  by  the  findings  and  the 
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agreed  facts  tliat  when  the  plaintiff  began 
this  attempt  to  reach,  in  liquidation  of  his 
claim  against  Atkins,  a  supposed  obligation 
to  Atkins  on  the  part  of  the  Union  Casualty 
&  Surety  Company,  that  obligation  was  no 
longer  in  existence.  The  bill  was  filed  on 
January  19,  1898.  Nine  days  before  that 
date  the  supposed  obligation,  disputed  by 
the  company,  had  been  ended  by  an  actual 
payment  of  money  then  made  by  the  company 
to  Atkins  on  a  settlement  made  in  good 
faith  on  the  part  of  both,  and  without  no- 
tice to  either  of  any  claim  on  the  part  of 
the  plaintiff  in  the  obligation,  or  founded 
upon  it.  The  settlement  was  not  made  for 
the  purpose  of  enabling  Atkins  to  avoid  his 
liability  to  the  plaintiff,  nor  of  enabling 
the  company  to  avoid  any  liability  to  the 

Elaintiff.  When  it  was  made  the  company 
ad  no  knowledge  of  Atkins'  financial  con- 
dition. The  settlement  is  found  to  have 
been  made  as  in  the  ordinary  course  be- 
tween two  parties,  one  of  whom  denied  all 
liability,  and  wanted  to  settle  for  as  little 
as  it  could  without  injuring  its  reputation 
for  fair  dealing  with  those  who  insured  with 
it,  and  the  other  of  whom  wanted  to  get  all 
he  could,  up  to  the  full  amount  of  his 
claim.  Atkins  put  into  his  business  the 
$3,000  which  he  received  in  the  settlement, 
and,  had  it  not  been  for  the  judgment  of 
$7,000  afterwards  recovered  against  him  by 
the  plaintiff  in  the  action  of  tort  for  per- 
sonal injuries  then  pending,  Atkins  could 
have  gone  on  with  his  business.  He  went 
into  bankruptcy  in  consequence  of  that  judg- 
ment, and  has  paid  nothing  upon  the  judg- 
ment, and  the  plaintiff  has  been  unable  to 
collect  the  judgment,  in  whole  or  in  part. 
We  do  not  consider  whether,  if,  when  the 
bill  was  brought,  the  company  had  been  un- 
der an  existing  obligation  to  indemnify  At- 
kins against  the  plaintiff's  demand,  the  latr 
ter  could  have  compelled,  in  equity,  the  ap- 
plication of  that  obligation  to  the  satisfac- 
tion of  his  claim  against  Atkins.  The  fact 
that  when  the  plaintiff  sought  the  aid  of 
an  equity  court  there  was  no  such  obliga- 
tion IS  conclusive  against  the  contention 
that  there  was  an  equity  springing  from 
Buoh  an  obligation.  T^ierefore  the  plaintiff 
is  compelled  to  contend  that  the  obligation 
of  the  company  upon  the  happening  of  the 
accident  constituted  a  fund  for  the  benefit 
of  the  plaintiff,  impressed  with  a  trust  for 
him;  that  such  a  trust  fund  could  be  paid 
to  Atkins,  if  at  all,  only  to  reimburse  him 
after  he  had  satisfied  his  own  liability  to 
the  plaintiff ;  and  that  the  company's  settle- 
ment with  Atkins  without  the  consent  of  the 
plaintiff  was  in  the  company's  own  wrong, 
and  void  as  to  the  plaintiff.  The  essence 
of  this  contention,  without  which  no  part 
of  it  can  stand,  is  that  the  insurance  con- 
stituted a  trust  fund  for  the  benefit  of  the 
plaintiff,  and  for  this  there  is  no  ground. 
The  only  parties  to  the  contract  of  insur- 
ance were  Atkins  and  the  company.  The 
consideration  for  the  company's  promise 
came  from  Atkins  alone,  and  the  promise 
was  only  to  him  and  his  legal  representa- 
tives. Not  only  was  the  plaintiff  not  a 
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party  to  either  the  consideration  or  the  con- 
tract, but  the  terms  of  the  contract  do  not 
purport  to  promise  an  indemnity  for  the 
benefit  of  any  person  other  than  Atkins. 
The  policy  only  purports  to  insure  Atkins 
and  his  legal  representatives  against  le^l 
liability  for  damages  respecting  injuries 
from  accidents  to  any  person  or  persons  at 
certain  places,  and  within  the  time  and  un- 
der the  circumstances  defined.  It  contains 
no  agreement  that  the  insurance  shall  inure 
to  the  benefit  of  the  person  accidentally  in- 
jured, and  no  language  from  which  such  an 
understanding  or  intention  can  be  implied. 
Atkins  was  under  no  obligation  to  procure 
insurance  for  the  benefit  of  the  plaintiff, 
nor  did  any  relation  exist  between  the  plain- 
tiff and  Atkins  which  could  give  the  latter 
the  right  to  procure  insurance  for  the  bene- 
fit of  the  plaintiff.  The  only  correct  state- 
ment of  the  situation  is  simply  that  the  in- 
surance was  a  matter  wholly  between  the 
company  and  Atkins,  in  which  the  plaintiff 
bad  no  legal  or  equitable  interest,  any  more 
than  in  other  property  belonging  absolutely 
to  Atkins.  Most  of  the  cases  cited  in  sup- 
port of  the  plaintiff's  contention  are  entirely 
wide  of  the  mark.  In  all  of  them  the  obli- 
gation which  the  plaintiff  sought  to  apply 
to  the  extinguishment  of  his  demand  existed 
when  he  brought  his  suit.  In  Anoka  Lumber 
Co,  V.  Fidelity  d  C.  Co,  63  Minn.  286,  30 
L.  R.  A.  689,  66  N.  W.  363;  Hoven  v.  Em- 
ployers' Liability  Assur.  Corp.  93  Wis.  201, 
sub  nom,  Hoven  v.  West  Superior  Iron  d  8. 
Co.  32  L.  R.  A.  388,  67  N.  W.  46,  and 
Fritchie  v.  Miller's  Pennsylvania  Extract 
Co,  197  Pa.  401,  47  Atl.  351,  the  liability 
of  the  insurer  was  sought  to  be  reached  by 
process  of  garnishment.  In  American  Em- 
ployer's Liability  Ins.  Co.  v.  Fordyce,  62 
Ark.  562,  36  S.  W.  1061,  and  Fidelity  d  C. 
Co.  V.  Fordyce,  64  Ark.  174,  41  S.  W.  420, 
the  question  was  whether  the  insured  must 
first  pay  the  judgment  in  favor  of  the  em- 
ployee, before  an  action  could  be  brought  upon 
the  policy.  In  Fenton  v.  Fidelity  d  C.  Co. 
36  Or.  283,  48  L.  R.  A.  770,  66  Pac.  1096, 
the  action  against  the  insurer  by  a  surgeon 
who  had  attended  an  injured  employee  was 
allowed  because  of  an  assignment  to  the 
plaintiff  of  the  cause  of  action.  In  Embler 
V.  Hartford  Steam  Boiler  Inspection  d  Ins. 
Co.  158  N.  Y.  431,  44  L.  R.  A.  612,  53  N.  K. 
212,  the  decision  was  that  a  suit  could  not 
be  maintained  by  an  assignee  of  the  admin- 
istratrix of  an  employee  who  had  been  killed 
by  an  explosion,  against  the  insurer,  upon  a 
policy  issued  to  the  employer.  The  decision 
was  put  by  the  majority  of  the  court  upon 
the  ground  that  there  was  no  such  relation 
between  the  employee  and  his  employer,  and 
no  such  privity  on  the  part  of  the  employee 
to  the  contract  of  insurance,  as  gave  him 
or  his  representatives  a  right  of  action 
upon  the  policy  of  insurance.  It  is  to  be 
noted  that  this  policy  was  written  before  the 
enactment  of  the  New  York  statute  of  1892 
(chap.  690,  §  55),  which  authorizes  an  em- 
ployer to  take  out  insurance  for  the  benefit 
of  &is  employees.  The  case  of  Beacon  Lamp 
Co.  V.  Travellers*  Ins.  Co.  62  N.  J.  Eq.  59, 
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47  Atl.  579,  waB  ovemiled  by  the  court  of 
last  resort,  which  held  that  the  obligation 
of  the  insurer  was  with  the  employer  only, 
and  left  the  person  who  had  the  ^aim  for 
damages  on  account  of  the  accident  to  rely 
only  on  obligations  from  the  insurer  to  the 
employer  existing  when  the  bill  was  brought. 
Maaes  v.  Tra/veUera*  Ina.  Co.  (N.  J.  Eq.) 
49  Atl.  720.  Bunt  f.  New  Hompahire  Fire 
Underwritera'  Aaao.  68  N.  H.  305,  38  L.  R. 
A.  514,  38  Atl.  145,  grew  out  of  the  rein- 
surance by  a  solvent  company  of  a  part  of 
a  fire  risk  reinsured  in  part  by  a  company 
which  became  insolvent  after  the  loss  by 
fire;  and  the  right  of  the  original  insurer 
to  the  fund  was  a  right  in  equity 
to  avail  itself  of  a  uien  subsisting 
provision  made  by  his  insolvent  debtor,  the 
first  reinsurer,  for  the  payment  of  the  claim 
of  the  original  insurer.  Neither  that  case 
nor  those  of  the  class  of  Locke  v.  Homer, 
131  Mass.  03,  41  Am.  Rep.  199,  or  Keller 
V.  Aahford,  133  U.  S.  610,  33  L.  ed.  667,  10 
Sup.  Ct.  Rep.  494,  are  put  upon  the  ground 
of  a  trust.    If  the  usual  result  of  insurance 


against  liability  for  damages  respecting  ac- 
cidental injuries  to  others  was  to  give  money 
to  the  insured^  when  he  was  not  obliged  to 
compensate  the  person  injured,  it  would  be 
for  the  legislature  to  say  whether  such  in- 
surance should  not  be  disallowed  as  contrary 
to  public  policy.  The  insurance  written  by 
the  policy  held  by  Atkins  was  in  fact  per- 
mitted by  our  statutes,  and  for  his  own 
benefit,  and  not  for  that  of  the  persons 
whose  injuries  might  give  them  a  claim 
against  him.  The  fact  that,  owing  to  his 
bankruDtcy,  the  plaintiff's  claim  cannot  be 
satisfied,  although  he  has  in  fact  received 
the  insurance  money,  or  a  part  of  it,  can- 
not make  that  a  trust  fund  which  neither 
the  statute  which  allowed  the  contract,  nor 
the  contract  which  created  the  fund,  im- 
pressed with  a  trust.  Atkins  had  as  full  a 
right  to  settle  with  the  company,  and  to 
use  in  his  business  the  proceeds  of  the  set- 
tlement, as  to  deal  at  his  will  with  any 
other  part  of  his  property;  and  the  company 
had  a  right  to  settle  with  him  as  it  did. 
Bill  diamiaaisdt  with  costs. 
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±m  ^ITIietlier  or  not  a  loan  by  a  foreign 
bvildlBflr  and  loan  assoctatton  to  a 
resideat  of  the  state,  secured  by  mort- 
gage on  land  within  the  state.  Is  usurious, 
will  be  determined  by  the  local  lews,  not- 
withstandlug  the  notes  are  payable  at  the 
domlcil  of  the  corporation,  if  it  has  localized 
Its  business  by  establishing  boards  through- 
out the  state  to  which  payments  on  loans  are 
to  be  made. 

S.  Amended  notteee  and  pleas  seeking 
to  Inject  a  Federal  question  Into  a  case 
nearly  two  years  after  it  has  been  at  issue 
and  ready  for  hearing  may  be  stricken  from 
the  flies. 

(April  7.  1902.) 

CROSS- APPEALS  from  a  judgment  of  the 
Circuit  Court  for  Lauderdale  County  in 
favor  of  plaintiff  for  a  part  only  of  his  de- 
mand in  an  action  hrought  to  recover  usu- 
rious interest  alleged  to  have  been  paid  to 


defendant;  defendant  appealing  from  so 
much  as  permitted  any  recovery,  and  plain- 
tiff appealing  from  so  much  as  denied  re- 
covery of  his  entire  claim.  Reveraed  on 
plaintiff* a  appeal. 

Defendant  is  a  corporation  under  the  laws 
of  New  York.  It  had  no  office  or  general 
agent  in  the  state  of  Mississippi,  but  did 
have  special  agents  or  local  boards  in  va- 
rious parts  of  the  state,  with  authority  to 
solicit  subscriptions  for  stock,  to  receive 
payment  of  dues,  interest,  and  premiums,  to 
receive  applications  for  loans  which  should 
be  transmitted  to  the  home  office  for  ap- 
proval. Plaintiff  subscribed  for  stock,  pro- 
cured a  loan,  which  was  paid  off  without  the 
cancelation  of  the  stock,  and  afterwards 
procured  another  loan,  which  was  paid  be- 
fore the  stock  matured.  He  surrendered  his 
stock,  received  credit  for  the  surrender 
value,  and  paid  the  balance  by  draft  on  New 
York.  Subsequently  he  instituted  this  suit 
to  recover  all  interest  paid  by  him  on  the 
two  loans.  The  court  held  that  the  first 
loan,  having  been  made  prior  to  the  passage 
of  the  act  of  1892,  was  not  usurious,  and  de- 
nied a  recovery  as  to  that.  It,  however,  per- 
mitted a  recovery  as  to  the  balance. 

Mr,  A.  8.  Boseman  for  appellant. 


NOTRS. — For  other  cases  in  this  series  as  to 
what  law  governs  In  determining  question  of 
usury  in  contract  by  foreign  building  and  loan 
association,  see  Falls  v.  United  States  Sav. 
Loan  &  Bldg.  Co.  (Ala.)  24  L.  B.  A.  174  ;  Ben- 
nett V.  Eastern  Bldg.  &  L.  Asso.  (Pa.)  34  L.  R. 
A.  595;  Floyd  v.  National  Loan  &  Invest.  Co. 
(W.  Va.)  54  L.  R.  A.  536;  and  the  following 
case  of  Shannon  v.  Georgia  State  Bldg.  &  L. 
Asso.   (Miss.) 

As  to  usury  In  loans  by  building  and  loan 
associations  geuerally,  see  note  to  Reeve  v 
Ladies'  Bldg.  Asso.,  Perpetual  (Ark.)  18  L.  R. 
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A.  129 ;  also  Pioneer  Sav.  &  L.  Co.  v.  Cannon 
(Tenn.)  33  L.  R.  A.  113;  Post  v.  Mechanics* 
Bldg.  &  L.  Asso.  (Tenn.)  34  L.  R.  A.  201; 
Smoot  V.  People's  Perpetual  Loan  &  Bldg.  Asso. 
(Va.)  41  L.  R.  A.  589 ;  Iowa  Say.  k  L.  Asso.  v. 
Heidt  (Iowa)  43  L.  R.  A.  689;  and  Borrowers' 
8r.  Investors'  Bldg.  Asso.  v.  Ekiund  (111.)  52  L. 
R.  A.  637. 

For  a  case  holding  that  exemption  of  build- 
ing associations  from  usury  laws  does  not  ex- 
tend to  foreign  corporations,  see  Rhodes  v. 
Missouri  Sav.  ft  L.  Co.  (111.)  42  L.  R.  A.  98. 
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M€98r$.  Georce  B.  NeTille  and  F.  V. 
Bral&AB  for  appellee. 

Whitfleld,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  case  is  controlled  on  the  direct  ap- 
peal, as  to  the  loan  made  under  the  Code 
of  1802,  by  the  cases  of  National  Bldg.  d  L, 
Asso.  y.  Wilson,  78  Miss.  993,  30  So.  56; 
Shannon  v.  Georgia  State  Bldg,  d  L,  Asso. 
78  Miss.  965,  post,  800,  30  So.  61,  and  the 
authorities  therein  cited ;  and  National  Mut. 
Bldg.  d  L.  Asso.  v.  Burch,  124  Mich.,  at 
page  63,  82  N.  W.  839,  wherein  this  very 
Appellant  was  appellant  there,  and  the  same 
conclusion  reached  by  us  in  the  first  two 
cases  above  was  reached  by  the  supreme 
court  of  Michigan,  the  court  saying:  '*It 
is  said  the  contract  is  a  New  York  contract, 
and  must  be  governed  by  the  New  York 
law,  and  for  that  reason  can  be  enforced. 
We  do  not  think  it  at  all  clear 
this  is  a  New  York  contract,  or  that 
it  was  so  understood  to  be  w^hen  it  was 
made.  While,  by  the  terms  of  the  mortgage, 
the  loan  was  to  be  paid  in  New  York,  it 
was  expected  the  money  would  be  paid  to 
the  treasurer  of  the  local  branch  at  Muske- 
gon, and  most  of  it  was  paid  to  him."  And 
emphatically  to  the  same  effect  are  the  very 
thoroughly  considered  cases  of  Washington 
Nat.  Bldg.  L.  d  Invest.  Asso.  v.  Stanley,  38 
Or.  340,  68  L.  R.  A.  — ,  63  Pac.  489,  and 
People's  Bldg.  Loan  d  Sav.  Asso.  v.  Kidder, 
9  Kan.  App.  390,  68  Pac.  798,  and  Southern 
Bldg.  d  L.  Asso.  v.  Atkinson,  20  Tex.  Civ. 
App.  516,50  S.  W.  170.  In  Stanley's  Case,  at 
pages  340,  341,  38  Or.,  68  L.  R.  A.,— page  495, 
63  Pac,  Judge  Wolverton,  in  the  course  of 
a  masterly  opinion,  says  with  great  power: 
"The  plaintiff  contends,  however,  that  the 
agreement  must  be  treated  as  a  Washington 
contract,  and  therefore  should  be  construed 
with  reference  to  the  usury  laws  of  that 
state,  and  incidentally,  that  the  transaction 
of  making  the  loan,  and  taking  a  note  payable 
at  Seattle,  Washington,  and  a  mortgage  up- 
on lands  in  Oregon,  to  secure  -its  payment, 
was  not  doing  business  within  this  state. 
It  is  strange  reasoning  to  insist,  on  the  one 
hand,  that,  in  order  to  enable  the  plaintiff 
to  sue  in  our  courts,  it  has  complied  with 
the  law  with  that  particularity  which  will 
enable  it  to  do  business  in  the  state,  and 
yet,  when  it  is  suggested  that  it  has  violated 
the  laws  of  usury  here  by  a  transaction  con- 
summated under  the  same  authority  that 
authorizes  the  suit,  to  insist  that  it  has  not 
done  business  within  the  state.  The  very 
purpose  of  the  act  is  to  enable  those  asso- 
ciations having  their  domicils  in  other  states 
to  do  and  transact  business  and  sue  and  be 
sued  here,  and  it  ought  to  be  alike  effective 
under  all  conditions.  When  they  come  here 
under  the  statute,  and  have  the  license  of 
the  secretary  of  state  to  do  business  here, 
they  become  pro  hac  vice  domestic  corpora- 
tions, and  must  operate  as  if  actually  domi- 
ciled in  the  state.  They  submit  and  render 
themselves  amenable  to  the  laws  of  the  stat?, 
which  must  be  taken  to  govern  all  their 
transactions  entered  into  and  consummated 
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therein.  Our  own  citizens  wimld  not  be  per- 
mitted to  make  contracts  here  payable  in 
another  state,  and  then  insist  upon  having 
them  construed  here  according  to  the  laws 
of  such  state;  and  it  does  not  seem  con- 
sistent  with  principle  and  reason  that  a  for- 
eign corporation,  securing  citizenship  in  this 
state  for  the  purpose  of  promoting  its  busi- 
ness, can  insist  upon  making  its  contracts 
payable  elsewhere,  and  then  invoke  the  au- 
thority and  process  of  our  courts  to  enforce 
them  according  to  laws  other  than  our  own. 
If  such  were  to  be  recognized  as  good  law, 
it  would  in  many  instances  give  foreign  cor- 
porations, although  domiciled  in  this  state, 
advantages  over  those  organized  under  its 
laws,  and  having  their  principal  place  of 
business  here.  But  the  transaction,  under 
the  conditions  attending  it,  must  be  r^^arded 
as  doing  business  within  this  state.  Bank 
of  British  Columbia  v.  Page,  6  Or.  431 ;  Ha- 
oheny  v.  Leary,  12  Or.  40,  7  Pac.  329;  Coop- 
er Mfg.  Co.  V.  Ferguson,  113  U.  S.  727,  28 
L.  ed.  1137,  5  Sup.  Ct.  Rep.  739.  The  con- 
tract was  made  in  Oregon,  and  must  be  con- 
strued and  enforced  according  to  our  laws. 
The  application  for  stock  and  the  loan  was 
made  in  Oregon,  to  and  by  an  association 
domiciled  and  doing  business  therein, 
through  a  resident  solicitor.  The  mortgage 
was  given  upon  an  Oregon  farm,  and  was 
executed  and  acknowledged  here.  The  money 
was  used  here,  and  this  suit  was  instituted 
in  the  county  in  which  the  mortgaged 
premises  are  situated,  as  contemplated 
by  the  association  when  it  acquired 
the  license  to  do  business  in  the  state. 
All  this,  notwithstanding  the  mortgage 
stipulation  to  the  effect  that  it  is  a 
Washington  contract,  clearly  shows  its 
Oregon  nativity,  and  it  is  therefore  solvable 
bv  the  laws  thereof.  Meroney  v.  Atlanta 
Bldg.  d  L.  Asso.  116  N.  C.  882,  21  S.  E.  924; 
Martin  v.  Johnson,  84  Ga,  481,  8  L.  R.  A. 
170,  10  S.  E.  1092;  Dickinson  v.  Edwards, 
77  N.  Y.  573,  33  Am.  Rep.  671;  Jackson  v. 
American  Mortg.  Co.  88  Ga.  756,  15  S.  E. 
812."  All  this  is  in  exact  line  with  what 
we  held  in  Shannon's  and  Wilson's  Cases  as 
to  what  constituted  "doing  business"  in  a 
state,  and  as  to  the  clear  duty  of  the  court 
to  go  behind  the  paper  recital  to  the  actual 
facts  of  the  case  as  to  the  board  being  the 
agent  of  the  company,  and  the  money  being 
really  payable  here.  In  Kidder's  Case  the 
whole  contract  was  made  by  correspondence 
through  the  mail, — there  was  not  only  no 
local  board,  but  not  even  an  agent  of  the 
corporation  in  Kansas,  and  yet  the  court 
said :  "These  contracts  were  entered  into  by 
correspondence;  they  were  drawn  by  plain- 
tiff in  New  York  and  sent  to  defendants  at 
Scandia,  who  executed  and  returned  them  to 
the  plaintiff.  All  payments  were  to  be  made 
to  the  secretary  of  the  association  at  Geneva. 
New  Yorlt.  ...  The  contract  for  the 
purchase  of  stock  and  for  the  loan  of  money 
was  made  by  correspondence  between  Kid- 
der, in  the  state  of  Kansas,  and  the  associa- 
tion, in  New  York ;  the  place  of  performance 
as  fixed  was  at  the  office  of  the  association 
in  the  latter  state.    This  contract,  so  far  as 
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its  language  could  control,  was  entered  into 
with  reference  to  the  laws  of  the  state  of 
New  York,  and  was  to  be  there  performed; 
that  is,  the  purchase  price  of  the  stock  and 
the  principal  and  interest  upon  the  loan 
were  to  be  paid  at  the  association's  office. 
However,  the  mortgage  could  only  be  en- 
forced in  the  state  of  Kansas.  A  contract 
usually  is  entered  into  with  reference  to  the 
laws  of  the  state  or  country  where  it  is 
made,  or  to  be  performed ;  but  where  a  con- 
tract must  be  enforced  in  a  particular  place, 
the  laws  of  that  state  may  apply  to  such  pro- 
visions of  the  contract  as  are  in  conflict  with 
the  laws  thereof.  In  the  foreclosure  of  a 
real-estate  mortgage,  the  usury  law  of  the 
state  in  which  the  land  is  situated  will  gov- 
ern, although  payment  of  the  loan  in  an- 
other state  is  provided  for  by  the  terms  of 
the  contract.  The  contract  amounts  to  an 
evasion  of  the  usury  laws,  and  it  cannot  be 
enforced.  ...  It  seems,  however,  that 
while  the  association  desires  to  claim  all  the 
benefits  of  a  New  York  contract  as  an  ab- 
stract proposition,  it  desires  the  courts  of 
this  state  to  enforce  the  same  as  a  Kansas 
contract,  for  the  purpose  of  enabling  it  to 
secure  the  foreclosure  of  its  lien  upon  Kan- 
sas soil  for  the  payment  of  a  usurious  con- 
tract. This  contract  made  as  it  was  by  cor- 
respondence, with  a  view  of  being  enforced 
in  this  state,  is  a  Kansas  contract."  This 
goes  far  beyond  our  holding  in  the  Shannon 
and  Wilson  Cases.  In  Atkinson*s  Case  in  20 
Tex.  Civ.  App.  516,  60  S.  W.  170,  the  court 
holds  the  local  boards  the  agents  of  the  com- 
pany, and  the  notes  Texas  contracts,  on  the 
evidence,  notwithstanding  recitals  to  the  con- 
trary in  the  contract.  It  looked,  as  we  did, 
to  the  actual  facts.  We  add  these  very  re- 
cent, and  well-considered  cases,  to  those 
cited  in  Shannon's  and  Wilson's  Cases.  They 
support  fully,  in  every  particular,  the  law 
as  announced  by  us  in  those  cases.  And  we 
call  special  attention  to  the  fact  that  in 
Stanley's  Case  the  cases  of  Allgeyer  v.  Louis- 
iana, 165  U.  S.  578,  41  L.  ed.  832,  17  Sup. 
Ct.'  Rep.  427,  and  National  Bldg,  d  L.  Asso. 
V.  Bedford,  88  Fed.  7,  were  cited  and  relied 
on  without  avail.  See  brief  of  counsel,  38 
Or.  326.  The  judgment  on  the  direct  ap- 
peal is  therefore  affirmed. 

On  the  cross  appeal,  as  to  the  loan  made 
under  the  act  of  1886,  the  case  of  this  Same 
Appellant  v.  Pinkston,  controls.  79  Miss. 
468.*  The  judgment  on  the  cross  appeal  is 
therefore  reversed,  and  the  cause,  as  to  that 
loan,  remanded  to  be  proceeded  with  in  ac- 
cordance with  the  opinion  this  day  deliv- 
ered in  Vational  Bldg.  d  L.  Asso.  v.  Pink- 
St  on  (Miss.)  31  So.  834.  We  desire,  in  pass- 
ing upon  the  merits  of  the  case,  to  say  for 
the  satisfaction  of  learned  counsel  for  appel- 
lant, that  we  have,  both  in  this  case  and  in 
the  case  of  Shannon  v.  Georgia  State  Bldg. 
d  L.  Asso.  and  National  Bldg.  d  L.  Asso.  v. 
Wilson. — both  reported  in  78  Miss.,  30  So., — 
carefully   considered   the   opinion   of  Judge 

'~  •This  case  held~that  the  act  of  18SG.  which 
exempted  building  and  loan  aasoclations  from 
the  statutes  in  regard  to  usury,  did  not  apply 
to  foreign  building  and  loan  associations. 
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Hammond  in  88  Fed.  7,  and  Judge  McKenna 
in  Bedford  v.  Eastern  Bldg.  d  L.  Asso.  181 
U.  S.  227,  45  L.  ed.  834,  21  Sup.  Ct.  Rep. 
597.  The  differences  between  that  case  and 
this  and  the  Shannon  and  Wilson  Cases  are 
great  and  obvious.  The  statutes  of  this  state 
construed  by  us  in  Sha/nnon's  Case  and  Wil- 
son's Case  are  wholly  different  from  the  act 
of  the  legislature  of  Tennessee  passed  March 
26,  1891,  and  from  chapter  2  of  the  Acts  ot 
1891,  Laws  of  Tennessee,  and  the  facts  in 
this,  and  Shannon's  Case,  and  Wilson's  Case, 
are  very  much  stronger  for  appellee  than  in 
Bedford's  Case.  The  precise  question  for  de- 
cision in  Bedford's  Case  is  thus  stated  in 
Bedford  v.  Eastern  Bldg.  d  L.  Asso.  181  U. 
S.,  at  page  237,  45  L.  ed.  843,  21  Sup.  Ct. 
Rep.  600 :  The  assignments  of  error  present 
the  question  of  the  enforceability  of  the 
notes  and  mortgages  under  the  Tennessee 
law,  "or,  as  the  question  may  be  put,  wheth- 
er there  was  a  contract  between  the  parties, 
— ^a  right  in  one,  and  an  obligation  in  the 
other,  arising  from  a  consideration  given 
and  received;  mutual  covenants  by  which 
each  party  acquired  the  right  to  that  which 
the  other  promised  or  engaged  to  do,  and 
whether  the  laws  of  Tennessee  as  interpreted 
by  its  courts  impaired  that  right."  The 
question  is  again  stated  by  the  court  at 
page  240.  181  U.  S.,  page  844,  45  L.  ed.',  and 
page  001.  21  P'V-  Ct.  Rep.,  thus:  "The  stat- 
utes of  Tennessee  relied  on  as  a  defense  were 
passed  March  26,  1801,  and  to  repeat,  the 
question  is,  Did  the  subscription  to  the 
stock  of  the  association,  its  issuance  and 
the  application  for  a  loan  in  pursuance  of 
it,  constitute  a  contract  which  was  inviolable 
by  the  state  legislature?  We  think  the  an- 
swer should  be  in  the  affirmative."  The  facts 
were  shown  to  be,  so  far  as  decision  is  con- 
cerned, that  Bedford  made  his  application 
for  a  loan  on  the  20th  of  March,  1891,  and 
that  the  business  of  the  association  in  Ten- 
nessee, which  business  it  had  been  there  car- 
rying on.  was  lawful  at  that  time  and  up  to 
March  26,  1891,  when  the  legislature  of  the 
state  of  Tennessee  passed  chapter  122,  §  2, 
of  the  Actii  of  1891,  prescribmg  the  terms 
and  conditions  on  which  foreign  corpora- 
tions might  do  business  in  that  state;  that 
on  the  same  day  the  legislature  passed  chap* 
ter  2  of  the  Acts  of  1891  providing  certain 
conditions,  compliance  with  which  the  legis- 
lature made  a  condition  precedent  to  the 
right  of  foreign  building  and  loan  associa- 
tions to  do  business  in  that  state,  one  of 
the  conditions  being  that  such  foreign  build- 
ing and  loan  associations  should  "deposit 
and  continually  thereafter  keep  deposited,  in 
trust  for  all  of  its  members  and  creditors, 
with  some  responsible  trust  company,  or 
with  some  state  officer  of  this,  or  some  other 
state  of  the  United  States,  mortgages,  or 
other  securities,  received  by  it  in  the  usual 
course  of  its  business  amounting  to  not  less 
than  $25,000,  nor  more,  than  $50,000  at  the 
discretion  of  the  state  treasurer."  The  facts 
in  the  case  show,  as  is  clearly  pointed  out 
by  Mr.  Justice  McKenna,  that  the  contract 
was  made  and  completed  by  Bedford's  sub- 
scribing to  the  stock  of  the  association,  prior 
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to  the  passage  of  both  these  statutes.  And 
the  {slAm  further  show  that  the  court  of 
chancery  appeals  of  Tennessee,  in  United 
States  Bav.  d  L.  Co.  v.  Miller  (Tenn.  Ch. 
App.)  47  S.  W.  17,  which  was  affirmed  on 
appeal  by  the  supreme  court  of  the  state 
of  Tennessee  December  18,  1897  {and  it  will 
be  specially  noted,  without  written  opinion), 
held  that  a  contract,  similar  to  the  contract 
in  Bedford's  Case,  was  a  New  York  con- 
tract. This  had  also  been  held  by  the  su- 
preme court  of  Tennessee  in  Pioneer  8av.  d 
L.  Co.  T.  Cannon,  96  Tenn.  603,  33  L.  R.  A. 
112,  36  S.  W.  386,  without  any  citation  x)f 
authorities.  Note,  that  it  seems  to  have  been 
conceded  in  that  case  that  the  contract  was 
a  Minnesota  contract,  and  no  point  was  made 
as  to  that.  The  facts,  however,  in  Pioneer 
8av.  d  L,  Co.  V.  Cannon  are  very  different 
indeed  from  the  facts  in  Bedford's  Case,  the 
facts  in  Miller's  Case,  and  the  facts  in  this 
case. 

The  precise  point  decided,  therefore,  in 
Bedford's  Case  in  181  U.  S.  237,  46  L.  ed. 
843,  21  Sup.  Ct.  Rep.  600,  was  simply  and 
only  this,  that,  inasmuch  as  the  contract 
of  loan  had  been  fully  made  prior  to  the  pas- 
sage of  the  two  Tennessee  statutes  involved, 
a  reciprocal  fixed  and  vested  right  on  Bed- 
ford's part  to  demand  the  loan,  and  on  the 
company's  part  to  reauire  him  to  complete 
the  loan,  had  attached  prior  to  the  passage 
of  the  acts, — ^the  obligation  of  which  con- 
tract so  made  prior  to  these  statutes  it  was 
not  within  the  power  of  the  state  of  Tennes- 
see, by  legislation,  to  impair.  That,  that 
precisely,  and  nothing  more  nor  less  than 
that,  was  what  was  decided  in  Bedford's 
Case,  and  was  all  that  was  decided  in  Bed- 
ford's Case.  Any  observations  of  the  court 
in  88  Fed.  7,  beyond  what  was  thus  decided, 
were  not  necessary  to  decision,  and  were 
mere  obiter  dicta.  We  understand  Bedford's 
Case  as  decided  in  181  U.  S.  237,  45  L.  ed. 
843,  21  Sup.  Gt.  Hep.  600,  to  be  in  perfect 
harmony  with  our  decision  in  Shannon's 
Case  and  Wilson's  Case,  78  Miss.,  30  So. 
We  put  the  decision  in  Shannon's  Case  as 
follows  (see  p.  964,  78  Miss.,  and  p.  52,  30 
So.)  :  "The  chief  point  of  contention  is 
whether  this  is  a  Georgia  or  a  Mississippi 
contract.  It  is  true  the  notes  were  payable 
in  Georgia,  but  the  mortgage  was  on  land  in 
Mississippi,  and  the  debtor  lived  in  Mis- 
sissippi, where  alone  the  mortgage  could 
have  been  enforced.  All  the  payments 
through  a  series  of  years  were  actually  made 
in  Mississippi,  instead  of  Georgia,  to  the 
local  treasurer  here,  and  it  is  manifest  it 
was  intended  they  should  be  made  here.  This 
foreign  corporation  had  the  power  to  or- 
ganize  local  boards  throughout  Georgia  and 
other  states.  It  did  organize  a  local  board, 
thoroughly  officered,  at  Ellisville,  in  this 
state,  and  to  the  local  secretary  and  treas- 
urer of  this  board  all  payments  were  made 
by  the  appellant  and  his  vendor,  and  by  oth- 
er members  of  this  association,  through  a 
series  of  years.  It  is  obvious  that  this  for- 
eign corporation  has  thus  localized  its  Mis- 
sissippi business  within  the  state  of  Missis- 
sippi. It  is  not  a  case  of  a  nonresident  mon- 
67  L.  K.  A. 


tj  lender,  or  a  foreign  oorporation,  in  a  few 
isolated  cases  dealing  with  our  citizens  and 
taking  notes  payable  in  the  state  of  the  dom- 
icil  of  such  person  or  corporation.  It  is  the 
case  of  a  localization,  within  this  state,  of 
a  large  business  done  by  a  foreign  corpora- 
tion on  the  faith  of  mortgages  on  land  in 
thia  state,  the  payments  to  be  made  to  the 
seeretaiy  and  treasurer  of  their  respcMstive 
local  boards  scattered  throughout  the  state. 
Wherever,  under  circumstances  such  as 
these^  the  foreign  corporation,  thus  local- 
izing its  business  within  this  state,  has  the 
payment  made  to  the  secretary  or  treasurer 
of  a  local  board,  the  real  intention  of  the 
parties  is  that  the  payments  shall  be  made 
in  this  state,  and  the  only  purpose  of  recit- 
ing the  contrary  in  the  notes  is  to  evade  the 
usur^  laws  of  this  state.  The  contract  is  a 
Mississippi  contract  according  to  the  real 
facts  and  the  real  intention  of  the  parties. 
Courts  lo<^  through  all  disguises  to  the  real 
case  made  by  the  actual  facts."  And  again 
on  page  970,  78  Miss.,  page  64,  30  So.:  "And 
it  IS  immaterial  whether  the  foreign  cor- 
poration is  doinff  business  under  a  license 
here,  or  has,  witnout  such  license,  localised 
its  business  and  domesticated  itself  here  as 
to  such  business.  And  the  act  of  1890,  p. 
10,  places  'each  branch  office'  and  'each 
agency'  on  the  same  footing  exactly,  treat- 
ing each  as  a  separate  and  distinct  build- 
ing and  loan  association,  and  taxes  each  as 
such.  The  general  doctrine  is,  of  course,  well 
settled  that  the  law  of  a  place  where  the 
contract  is  to  be  performed  governs  the  con- 
tract; and  the  presumption  that  this  con- 
tract was  to  be  performed  according  to  the 
laws  of  Georgia,  simply  because  the  notes 
were  payable  in  Georgia,  is,  at  last,  nothing 
but  a  mere  presumption  to  that  effect,  sub- 
ject to  be  overcome  by  proof  that  in  truth 
and  in  fact  they  intended  the  money  to  be 
paid  in  Mississippi.  When  all  there  is,  in  a 
case  like  this,  to  show  that  the  intention  was 
to  perform  the  contract  in  a  foreign  state, 
is  a  mere  specious  paper  recital  in  Uie  notes, 
and  over  against  this,  and  contrary  to  this, 
are  all  the  other  facts  in  the  case,  and  the 
whole  course  of  dealing  between  the  parties, 
it  would  be  an  abdication  of  common  sense 
on  the  part  of  any  court,  to  find  the  real 
intention  of  the  parties  in  the  paper  recital, 
instead  of  in  the  real  facts  of  the  case.  It 
must  be  remembered  that  the  state  has  the 
power  to  prescribe  the  terms  on  which  for- 
eign corporations  may  do  business.  It  is 
declared  in  S  849  of  the  Code  of  1892,  last 
clause:  'Such  foreign  corporations  shall 
not  do  or  commit  any  act  in  this  state  con- 
trary to  the  laws  or  policy  thereof,  and  shall 
not  be  allowed  to  recover  on  any  contract 
made  in  violation  of  law  or  public  policy.' 
This  is  the  plain  mandate  of  our  law,  which 
must  be  rigidly  enforced  by  the  courts.  And 
the  Code  otherwhere  provides  that  (§  2348) 
domestic  building  and  loan  associations  are 
excluded  from  the  operation  of  the  usury 
laws,  but  foreign  building  and  loan  associa- 
tions are  subject  to  them;  and  to  enforce 
this  public  policy,  thus  declared  by  the  stat- 
ute, IS  not  to  give  extraterritorial  operation 
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to  our  statutes.  On  the  contraiy,  this  cor- 
poration has  come  into  the  state,  localized 
its  business  here,  through  local  boards  scat- 
tered all  over  the  state,  and  must  submit 
such  business  thus  localized  to  the  operation 
of  the  laws  of  the  state.  To  hold  otherwise 
would  operate  the  grossest  injustice  to  our 
citizens,  and  would  virtually  abrogate  our 
statutes  against  usuiy."  And  again,  on  page 
974,  78  Miss.,  page  66,  30  So.:  "Foreign 
corporations  wishing  to  do  business  with  our 
citizens,  and  localizing  that  business  within 
our  state  through  local  boards,  must  comply 
with  the  laws  of  this  state.  They  cannot, 
under  such  circumstances,  enforce  here  stip- 
ulations in  contracts  allowed  by  the  law  of 
the  state  which  created  them,  if  these  stip- 
ulations violate  our  laws  or  public  policy. 
Such  laws  of  such  foreign  states  can  have, 
esB  proprio  vigore,  no  extraterritorial  effect, 
and  it  is  not  competent  for  a  foreign  corpo- 
ration, whose  business  has  been  localized  in 
this  state,  or  the  borrower,  or  both,  to  ab- 
rogate, by  attempted  contract,  stipulations 
whose  purpose  it  is  to  evade  our  laws  against 
usuiy, — the  laws  of  this  state  on  that  sub- 
ject. This  holding  in  no  way  interferes  with 
the  right  of  a  foreign  corporation,  whose 
business  has  not  been  localized  here,  to  make 
contracts  with  borrowers,  to  be  governed  by 
the  laws  of  the  state  of  their  domicil,  if 
there  be  no  purpose  therein  to  evade  the  us- 
ury laws  of  this  state.  Such  liberty  of  con- 
tracting, exercised  in  good  faith,  is  not  here- 
in interfered  with.  The  authorities  cited  to 
that  point  by  counsel  for  appellee  are  not 
pertinent  to  cases  like  the  one  before  us.  All 
the  cases  are  admirably  collected  in  a 
note  to  Bank  of  Newport  v.  Cook  (Ark.)  46 
Am.  St.  Rep.  171.  In  that  note  the  learned 
editor  points  out,  on  page  202,  the  distinc- 
tion to  be  observed;  saying:  'The  proper  an- 
swer to  this  argument  is,  that  mere  shams 
and  evasions  are  not  permitted  to  counteract 
and  annul  the  law;  and  where  it  appears 
that  the  purpose  of  the  parties  in  making  ths 
obligation  payable  in  another  state  was  to 
evade  the  law  against  usury  of  the  state  in 
which  it  was  executed,  it  will  be  regarded  as 
infected  with  usuiy.' "  And  in  that  decision 
we  supported  our  conclusion  by  authorities 
drawn  from  many  states  to  which  we  again 
refer,  and  which  we  again  approve.  Now, 
it  is  perfectly  plain,  to  the  most  casual  ob- 
servation, that  the  point  on  which  the  Shan- 
non Case  hinged,  which  was  supported  by  the 
facts  in  that  case,  and  by  the  authorities 
cited,  was  not  even  presented  to  the  court, — 
either  to  the  judge  of  the  circuit  court  of 
the  United  States  in  88  Fed.,  or  to  the 
United  States  Supreme  Oourt  in  181  U.  S., 
46  L.  ed ,  21  Sup.  Ct.  Rep.,  supra.  There 
was  not  a  suggestion  of  this  point  in  that 
case  as  presented  either  in  the  lower  court  or 
the  Supreme  Court,  nor  was  any  such  point 
presented,  in  any  manner,  in  any  of  the  cases 
previously  cited  from  the  supreme  court  of 
Tennessee.  In  other  words,  the  facts  in 
Shannon's  Cctse,  a  Mississippi  case,  pre- 
sented a  ground  for  decision  under  the  stat- 
utes of  this  state,  not  even  hinted  at  in  Bed- 
ford's Case,  or  MUler^s  Case,  or  Cannon's 
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Case,  in  99  Tenn.  344,  41  S.  W.  1064,  or  the 
other  Cannon  Case  in  96  Tenn.,  36  S.  W.,  33 
L.  R.  A.,  and  that  ground  of  decision  was 
that  the  foreign  corporation  had  many  local 
boards  scattered  throughout  this  state,  which 
local  boards  were  the  agents  manifestly  of 
the  corporation,  through  which  boards  the 
corporation  had  been  for  years  transacting 
busmess  in  this  state,  making  large  numbers 
of  loans,  involving  large  sums  of  money,  and 
had  thus  localized  its  business  here,  and  had 
domesticated  itself  as  to  that  business  with- 
in this  state.  The  very  converse  of  this,  it 
clearly  appears,  was  true  in  Bedford's  Case, 
Mr.  Justice  McKenna  takes  pains  to  point 
out,  at  page  236,  181  U.  S.,  46  L.  ed.  837, 
page  600,  21  Sup.  Ct.  Rep.,  that  after  the 
passage  of  the  act  of  March  26,  1891,  the 
loan  company  transacted  no  further  busi- 
ness in  Tennessee  (no  new  business),  con- 
fining itself  strictly, — so  as  to  avoid  the  stat- 
ute,— ^to  completing  loans  contracted  prior 
to  the  passage  of  these  acts,  and  at  page 
241,  181  U.  S.,  page  844,  46  L.  ed.,  and  page 
602,  21  Sup.  Ct.  Rep.,  he  says:  "It  might, 
indeed,  have  the  right  to  decline  any  condi- 
tion and  retire  from  the  state,  and  from  all 
it  had  the  option  to  retire  from.  But  it 
could  not  retire  from  the  execution  of  its 
contracts.  It  contracted  with  Bedford  to 
make  him  a  loan,  if  it  had  the  means  in  its 
treasury,  and  his  security  was  good.  The 
state  could  not  affect  that  obligation  nor  im- 
pair it.  .  .  .  We  recognize  the  power  of 
the  state  to  impose  conditions  upon  foreign 
corporations  doing  business  in  the  state.  We 
have  affirmed  the  existence  of  that  power 
many  times,  but  manifestly  it  cannot  be  ex- 
ercised to  discharge  the  citizens  of  the  state 
from  their  contract  obligations."  Language 
could  not  more  plainly  say  that  the  only 
point  decided  in  the  case  was  that,  inasmuch 
as  Bedford  and  the  company  had  already 
completed  their  contract  before  these  acts 
were  passed,  the  legislature  could  not  by  a 
subsequent  act  impair  the  contract;  there  is 
not  the  slightest  suggestion  in  the  opinion 
of  the  court  that  the  facts  on  which  the 
opinion  in  the  Shannon  Case  was  based  were 
ever  presented  to  the  court.  Again,  the  Su- 
preme Court  of  the  United  States  very  nat- 
urally followed  the*  supreme  court  of  Ten- 
nessee, as  to  there  being  no  usury  in  the  Bed- 
ford contract,  since  that  court,  in  the  light 
of  the  contract  in  the  pioneer  case,  had  held 
that  a  similar  contract  made  in  Tennessee, 
payable  in  Minnesota,  was  a  Minnesota  con- 
tract, and  had  also  held  the  same  in  the 
Miller  Case  (Tenn.  Ch.  App.)  47  S.  W.  17. 
What  the  Tennessee  supreme  court  thus  held 
in  construction  of  the  contracts  in  those 
cases,  and  also  in  construction  of  their  us- 
ury statutes,  the  Supreme  Court  of  the 
United  States  properly  followed,  under  the 
well-settled  doctrine  that  that  court  will  al- 
ways follow  the  interpretation  put  upon 
state  statutes — merely  local  laws — ^by  the 
supreme  court  of  the  state  whose  statutes 
they  are  dealing  with.  Under  our  statutes, 
which  are  materially  different,  as  is  shown 
in  Sh4innon*s  Case,  from  the  statutes  of  Ten- 
nessee, and  under  the  facts  in  this  case  and 
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Shannon's  Case  and  Wilson's  Case,  which 
in  all  these  cases  are  vitally  different  from 
the  facts  in  Bedford's  Case,  we  hold  the  con- 
tracts are  usurious,  and  in  so  holding  we 
are  doing  nothing  more  nor  less  than  con- 
struing our  own  statutes  as  to  usury,  and 
our  statutes  imposing  privilege  taxes  on 
"each  branch  office"  and  "each  agency"  of  a 
foreign  building  and  loan  association.  See 
Laws  1890,  p.  10;  Bhannon's  Case,  78  Miss. 
970,  30  So.  61.  Furthermore,  it  is  made 
perfectly  plain  by  Mr.  Justice  McKenna  that 
the  supreme  court  of  Tennessee,  in  Cannon's 
Case,  99  Tenn.,  41  S.  W.,  and  in  Miller's 
Case  (Tenn.  Ch.  App.)  47  8.  W.  17,  held 
that  the  contracts  were  not  Tennessee  con- 
tracts, but  that  they  were  nevertheless  void, 
because  the  foreign  corporations  had  not 
complied  with  the  terms  and  conditions  pre- 
scribed by  the  legislature  of  Tennessee,  upon 
compliance  with  which  alone  they  were  au- 
thorized to  do  business  in  that  state.  The 
Supreme  Court  of  the  United  States,  there- 
fore, in  the  Bedford  Case  had  no  trouble  in 
finding  the  contract  a  New  York  contract, 
because  they  simply  followed  the  supreme 
court  of  Tennessee.  That,  therefore,  was  not 
the  point  of  decision.  The  respect  in  which 
it  reversed  the  supreme  court  of  Tennessee 
was  merely  in  its  Holding  that  the  borrower 
did  not  have  a  vested  right  to  the  loan  nor 
the  association  a  legal  right  (see  99  Tenn. 
348,  41  S.  W.  1054)  to  have  it  consummated, 
even  though    the    contract   had    been    com- 

gleted  prior  to  the  passage  of  the  act  of 
larch  26,  1891.  One  other  thing  is  to  be 
distinctly  noted,  that  the  Supreme  Court  of 
the  United  States  does  not  approve  all  that 
is  said  by  Judge  Hammond  in  88  Fed.  7. 
If  we  pass  by  some  of  the  rather  heated  ex- 
pressions in  that  opinion,  as,  for  instance, 
those  in  which  he  speaks  of  the  "vaunted 
police  power  of  a  state,"  and  those  in  which, 
speaking  of  the  public  policy  declared  by  the 
legislature  of  the  state  of  Tennessee,  he  says 
that  "possibly  the  oft-reiterated  charge  that 
the  real  purpose  of  the  legislation  was  to 
make  fees  for  the  registration  officers  in  the 
different  counties  may  furnish  a  clue  to  the 
kind  of  public  policy  which  is  the  foundation 
of  the  legislation," — expressions  thrown  off, 
unadvisedly,  currente  calamo,  we  will  see 
that  Judge  Hammond  himself,  at  page  20,  88 
Fed.,  states  the  proposition,  in  harmony  with 
Shannon's  Case,  as  follows:  "Foreign  cor- 
porations that  desire  such  domestication 
must  comply  with  the  provisions  of  these 
statutes ;  and  if  they  cariy  on  their  business 
in  the  same  manner  that  domestic  corpora- 
tions do,  and  make  their  contracts  to  be  per- 
formed within  the  state  of  Tennessee  with- 
out compliance  with  these  acts,  then  they 
are  within  the  pains  and  penalties  of  the 
statutes.  But  if  they  confine  their  business 
to  their  own  home  places,  make  their  con- 
tracts there,  to  be  performed  there,  as  was 
done  in  this  case,  they  are  not  within  the 
pains  and  penalties  of  the  acts,  and  such 
contracts  are  not  affected  by  them.  As  to 
such  contracts,  it  is  not  within  the  power  of 
the  state  to  discharge  or  suspend  their  ob- 
ligations." If  the  learned  judge  had  con- 
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fined  his  decision  to  what  he  here,  and  at. 
page  13,  says  correctly  was  the  «;uesti(xi  for 
decision,  to  wit,  whether  the  acts  of  the 
Tennessee  legislature  could  suspend  or  dis- 
charge the  obligation  of  this  contract  made 
before  their  passage,  he  would  have  relieved 
us  of  the  necessity  of  reviewing  his  opinion 
on  two  or  three  points,  which  we  shall  now 
note. 

First.  He  holds  that  the  local  boards  are 
agents  of  the  borrower;  the  direct  contrary 
of  this  was  held  in  the  unanswerable  opin- 
ion of  Justice  Brown  in  Supreme  Lodge,  K, 
of  P.  V.  Withers,  177  U.  S.  260.  44  L.  ed. 
762,  20  Sup.  Ct.  Rep.  611,  followed  by  us 
in  Murphy  v.  Independent  Order  of  8.  ^ 
D.  of  J.  of  A.  77  Miss.  830,  50  L.  R.  A.  Ill, 
27  So.  624,  and  Shannon's  Case,  78  Miss. 
975,  30  So.  51.  The  obvious  fallacy  of  the 
reasoning  of  the  learned  judge  is  that  he 
treats  the  mere  specious  paper  recital  in  the 
contract  that  the  local  boards  are  the  agents 
of  the  borrowers,  as  conclusive  of  that  fact; 
when  plainly  such  recital  furnishes  nothing 
but  a  mere  presumption  that  that  is  true. 
It  is  a  mere  presumption,  and  subject,  like 
all  such  presumptions,  to  be  overcome  bj 
proof  to  the  contrary.  And  where,  as  in 
SJuinnon's  Case,  the  testimony  of  the  witness- 
es shows  clearly  that  the  local  boards  were 
scattered  all  over  the  state,  and  that  it  had 
been  the  practice  for  years  for  these  local 
boards  to  receive  all  payments,  and  solicit 
loans,  all  this  solicitation  and  payment  of 
money  taking  place  in  this  state,  these 
boards  all  the  while  acting  in  everything 
they  did  under  the  orders  of  the  company, 
and  for  the  company,  it  is  an  affront  to  com- 
mon sense  to  deny  what  is  thus  made  plain, 
that  both  parties  meant  and  understood 
those  boards  to  be  the  agents  of  the  com- 
pany, and  the  money  to  be  payable  in  Mis- 
sissippi. Whether  one  is  the  agent  of  an- 
other depends,  not  on  any  mere  paper  re- 
cital,— which  may  easily  be  worded  to  hide 
the  real  purpose, — but  on  his  acts, — what 
he  actually  does.  If  his  actual  conduct,  his 
actual  doings  every  day  for  years,  shows  he 
is  acting  as  agent  for  the  company,  then 
courts  would  be  weak,  indeed,  which  should 
hold,  against  these  facts,  that  he  was  agent 
for  the  borrower  simply  because  there  was 
a  fraudulent  paper  recital  to  that  effect. 
And  all  these  observations  apply  with  equal 
force  to  the  mere  recital  that  the  notes  were 
to  be  payable  in  New  York.  What  we  have 
said  in  the  Shannon  Case  on  this  subject  we 
reaffirm,  and  refer  again  here  to  the  author- 
ities from  other  states  on  this  point,  ther(> 
cited.  It  is  doubtless  an  extremely  easy 
method  of  escaping  the  labor  of  investiga- 
tion to  say  that  local  boards  are  the  agents 
of  the  borrower,  and  the  moneys  are  pay- 
able in  New  York,  simply  because  the  paper 
recital  says  so.  But  courts  discharge  their 
whole  duty  only  when  they  look  deeper  than 
prepared  recitals,  to  the  actual  facts  of 
every  case.  Suppose  it  were  true,  in  a  given 
case,  that  the  intention  to  pay  in  the  foreign 
state  was  really  true  as  recited  at  the  in- 
ception of  the  contract,  is  it  possible  that 
it  can  be  contended  that  it  ia  not  in  the  pow* 
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er  of  the  parties  to  discharge  that  feature 
of  the  original  contract  by  a  long  course  of 
dealing  to  the  contrary  T  How  much  stronger 
is  the  case  when  theorinnal  recitation  was 
made  to  evade  the  positive  statute  law  of  a 
state,  and  manifestly  for  no  other  purpose, — 
the  whole  course  of  dealing  from  the  incep- 
tion of  the  contract  demonstrating  this  be- 
yond doubt ^ 

Second.  He  says  on  page  16,  88  Fed. :  "It 
is  decided  in  Allyeyer's  Case  that  it  can  be 
enforced  if  the  contract  is  made  through  the 
agency  of  the  mails."  With  all  deference, 
we  hold  that  nothing  of  the  sort  was  decided 
in  Allgcyer's  Case,  On  the  contrary,  Mr. 
Justice  Peckham  in  that  opinion  (165  U.  S. 
587,  41  L.  ed.  832,  17  Sup.  Ct  Rep.  430), 
says:  "In  the  case  before  us  the  contract 
was  made  beyond  the  territory  of  the  state 
of  Louisiana,  and  the  only  thing  that  the 
facts  show  was  done  within  that  state  was 
the  mailing  of  a  letter  of  notification,  as 
above  mentioned,  which  was  done  after  the 
principal  contract  had  been  made."  Again, 
at  page  688,  165  U.  S.,  page  835,  41  L.  ed., 
and  page  431,  17  Sup.  Ct.  Rep.,  he  says: 
"We  nave,  then,  a  contract  which  it  is  con- 
ceded was  made  outside  and  beyond  the  lim- 
its of  the  jurisdiction  of  the  state  of  Louisi- 
ana, being  made  and  to  be  performed  within 
the  state  of  New  York,  where  the  premiums 
were  to  be  paid  and  losses,  if  any,  adjusted. 
The  letter  of  notification  did  not  constitute 
a  contract  made  or  entered  into  within  the 
state  of  Louisiana.  It  was  but  the  perform- 
ance of  an  act  rendered  necessary  by  the 
provisions  of  the  contract  already  made  be- 
tween the  parties  outside  of  the  state.  It 
was  a  mere  notification  that  the  contract  al- 
ready in  existence  would  attach  to  that  par- 
ticular property."  Again,  he  says  at  page 
592,  165  U.  S.,  page  836,  41  L.  ed.,  and  page 
432,  17  Sup.  Ct.  Rep.:  "The  giving  of  the 
notice  is  a  mere  collateral  matter;  it  is  not 
the  contract  itself,  but  is  an  act  performed 
pursuant  to  a  valid  contract,  which  the 
state  had  no  right  or  jurisdiction  to  prevent 
its  citizens  from  making  outside  the  limits 
of  the  state."  The  learned  judge — ^whom  we 
hold  in  the  highest  esteem — ^has  manifestly 
misconceived  Allgeyer's  Case.  Another  mis- 
conception of  his  is  this:  He  says  at  page 
16,  88  Fed.:  "I  suppose  it  would  be  agreed 
that  if  the  defendant  had  made  the  same 
contract  through  the  agency  of  the  express 
company,  that  it  would  not  have  been  il- 
legal; or  if  he  had  put  a  messenger  on  the 
cars,  and  sent  him  with  a  power  of  attorney 
to  the  city  of  New  York,  it  would  not  have 
been  illegal.  Now,  why  is  it  any  more  ille- 
gal to  negotiate  through  persons  in  Tennes- 
see who  are  willing  to  take  the  burden  of 
attending  to  the  details,  and  transmitting 
their  correspondence  through  the  mails  T" 
This  is  answered  completely  in  the  language 
of  Mr.  Justice  White  in  Hooper  v.  Califor- 
nia, 155  U.  S.  658,  39  L.  ed.  301,  5  Inters. 
Com.  Rep.  610,  15  Sup.  Ct.  Rep.  211:  "It 
is  said  that  the  right  of  a  citizen  to  contract 
for  insurance  for  himself  is  guaranteed  by 
the  14th  Amendment,  and  that,  therefore,  he 
cannot  be  deprived  by  the  state  of  the  ca- 
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pacity  to  so  contract  through  an  agent.  The 
14th  Amendment,  however,  does  not  guaran- 
tee the  citizen  the  right  to  make  within  his 
state,  either  directly  or  indirectly,  a  con- 
tract, the  making  whereof  is  constitutional- 
ly forbidden  by  the  state.  The  proposition 
that,  because  a  citizen  might  make  such  a 
contract  for  himself  beyond  the  confines  of 
his  state,  therefore  he  might  authorize  an 
agent  to  violate  in  his  behalf  the  laws  of 
his  state,  within  her  own  limits,  involves  a 
clear  non  sequitur,  and  ignores  the  vital  dis- 
tinction between  acts  done  within  and  acts 
done  beyond  a  state's  jurisdiction."  This 
language  is  quoted  and  reaffirmed  in  Allgey- 
er's Case  by  Justice  Peckham  at  page  688, 
165  U.  S.,  page  835,  41  L.  ed.,  and  page  431, 
17  Sup.  Ct.  Rep.  The  learned  judge  in  88 
Fed.  confuses  tne  case  of  a  single  isolated 
borrowing — ^as  Allgeyer's  Case — ^with  "doing 
business"  in  the  state, — a  very  different 
thing  indeed.  The  dissenting  opinion  in 
Ropers  Case  shows  at  page  661,  155  U.  S., 
page  302,  39  L.  ed.,  page  623,  5  Inters.  Com. 
Rep.,  and  page  212,  15  Sup.  Ct.  Rep.,  this 
very  difference,  the  dissenting  justices  say- 
ing: "This  single  act  of  the  company  can- 
not be  held  to  prove  that  it  proposed  to 
transact  business  in  that  state,  or  that  it 
contemplated  the  issuing  of  any  other  pol- 
icy to  a  resident  of  California.  ...  In- 
deed, the  prosecution  in  the  present  case 
manifestly  had  in  mind  the  difference  be- 
tween a  single  act  of  insuring  property  and 
'proposing  to  transact  insurance  business  by 
agent  or  agents.' "  Again,  at  the  bottom  of 
the  page  it  is  pointed  out  "as  an  abridgment 
of  tne  privileges,  not  of  a  foreign  corpora- 
tion, but  of  individual  citizens  of  other 
states,"  etc.  We  are  not  dealing  in  this 
case  with  a  sincle  individual  citizen  borrow- 
ing from  appellant  having  made  his  con- 
tract out  of  the  state  in  New  York,  and  giv- 
ing them  notice,  collaterally  by  mail  or  not; 
we  are  dealing  with  the  case  of  a  foreign 
corporation  transacting  an  immense  business 
in  the  state,  through  a  large  number  of  lo- 
cal boards  of  control, — its  own  agents  mani- 
festly,—such  foreign  corporation  having 
thus  localized  its  business  in  this  state,  and 
having — precisely  as  was  done  in  Oregon, 
Btatiley*8  Case,  38  Or.  340,  58  L.  R.  A.  — , 
63  Pac.  489, — become  domesticated  here,  as 
to  that  business.  If  on  facts  like  these,  un- 
der statutes  such  as  we  have  on  usury,  and 
the  laws  taxing  "each  local  board"  or 
**branch"  or  "agency"  of  a  foreign  building 
and  loan  association.,  the  state  has  no  power 
to  declare  this  contract  violative  of  our 
statutes  and  public  policy,  then,  indeed,  is 
the  boasted  authority  of  a  state  to  prevent 
infraction  of  its  positive  statute  law  and 
its  public  policy  by  a  foreign  corporation  a 
meaiyngless  platitude, — a  veritable  mock- 
ery. But  we  find  and  quote,  to  give  it  our 
most  unqualified  indorsement,  a  most  able 
statement  of  this  view  in  the  Supreme  Court 
of  the  United  States  in  Hooper  v.  Califor- 
nia, 155  U.  S.  658,  39  L.  ed.  301,  5  Inters. 
Com.  Rep.  610,  15  Sup.  Ct.  Rep.  211,  where 
the  court,  through  Mr.  Justice  White,  says: 
"If  the  contention  of  the  plaintiff  in  error 
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were  admitted,  the  establislied  authority  of 
the  state  to  prevent  a  foreign  corporation 
from  carrying  on  business  within  its  limits, 
either  absolutely  or  except  upon  certain  con- 
ditions, would  be  destroyed.  It  would  be 
only  necessary  for  such  a  corporation  to 
have  an  understanding  with  a  resident  that 
in  the  effecting  of  contracts  between  itself 
and  other  residents  of  the  state,  he  should 
be  considered  the  agent  of  the  insured  per- 
sons, and  not  of  the  company.  This  would 
make  the  exercise  of  a  substantial  and  valu- 
able power  by  a  state  government  depend, 
not  on  the  actual  facts  of  the  transactions 
over  which  it  lawfully  seeks  to  extend  its 
control,  but  upon  the  disposition  of  a  cor- 
poration to  resort  to  a  mere  subterfuge  in 
order  to  evade  obligations  properly  imposed 
upon  it.  Public  policy  forbids  a  construc- 
tion of  the  law  which  leads  to  such  a  result, 
unless  logically  unavoidable."  There  is  no 
such  vagueness  about  the  phrase  "doing 
business  within  the  state,"  or  "negotiating 
business  within  the  8tate,"-r>no  "such  am- 
biguity or  elasticity  in  its  quality," — as 
seems  to  be  apprehended  by  the  learned 
judge  in  88  Fed.,  at  page  17,  we  humbly 
submit.  The  United  States  Supreme  Court 
has  made  the  meaning  of  that  phrase,  to  our 
thinking,  clear  as  light.  This  appellant 
was  "doing  business  in  this  state"  within  the 
definition  of  that  phrase  by  the  Federal  Su- 
preme Court,  and  doing  it  through  its  own 
agents, — its  local  boards, — as  held  by  the 
Federal  Supreme  Court  in  Supreme  Lodge 
K.  of  P,  V.  Withers,  177  U.  S.  260,  44  L. 
ed.  762,  20  Sup.  Ct.  Rep.  611.  We  refer 
again  here  to  the  citation  from  Stanley's 
Case  in  the  opening  of  this  opinion,  as  to 
what  constitutes  "doing  business  in  a  state." 

We  have  thus,  at  some  length,  noticed  the 
Bedford  Case  as  set  out  in  88  Fed.  7,  in  181 
U.  S.  227, 45  L.  ed.  834,  21  Sup.  Ct.  Rep.  597, 
and  also  Allgeyer's  Case,  with  the  view  of 
satisfying  the  thoroughly  industrious  and 
very  able  counsel  of  the  appellant.  It  may 
be  a  vain  effort  to  satisfy  one  who  seems 
to  doubt  so  strongly,  but  so  high  is  the  re- 
gard in  which  we  hold  him,  that  we  have 
undertaken  the  task  in  the  hope  that  a  more 
patient  and  thorough  examination  of  this 
case,  and  the  others  to  which  we  have  re- 
ferred in  this,  and  in  the  Cases  of  Shannon 
and  Wilson,  will  enable  him  to  concur  in  the 
correctness  of  the  conclusion  at  which  we 
have  arrived,  on  our  statutes,  and  the  facts 
in  our  cases. 

It  is  only  necessary'  to  add  that  the  court, 
properly,  under  our  statutes  and  practice, 
struck  from  the  files  the  amended  notices 
and  pleas,  the  object  of  which  was  to  in- 
ject into  the  case,  nearly  two  years  after  the 
cause  had  been  at  issue,  and  ready  for  hear- 
ing, a  Federal  question.  It  is  clearly  shown 
that  the  appellant,  after  its  motion  to  re- 
move the  cause  to  the  Federal  court  had 
been  overruled  July  29,  1899,  filed  the  plea 
of  general  issue,  with  elaborate  notice,  on 
September  27,  1899;  that  afterwards,  with- 
out having  first  obtained  leave  of  the  court, 
it  filed,  on  April  20,  1901,  some  eighteen 
months  after  the  cause  was  at  issue,  an 
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amended  notice— a  wholly  different  notice — 
under  its  plea  of  the  general  issue ;  and  that 
later,  on  August  6,  1^1,  again  without  hav- 
ing obtained  leave  to  do  soy  it  filed  an 
amendment  to  its  pleas,  and  an  amended — 
so  called — ^notice,  wholly  different  from  its 
first  notice,  nearly  two  years  after  the  cause 
had  been  at  issue  and  ready  for  trial.  This 
effort,  by  these  amendments  to  the  pleaa  and 
notice,  was  simply  an  after-thought,  an  ef- 
fort, at  that  late  stage,  to  inject  a  Federal 
question  into  the  record.  Appellant  aJso 
asked  an  instruction,  and  filed  a  series  of 
reasons  why  the  instruction  should  be  grant- 
ed. It  was  an  extraordinary  procedure  to 
file  with  a  requested  instruction  a  page  or 
two  of  written  reasons  why  it  should  be 
granted.  The  purpose  was  obvious.  It  was 
another  ingenious,  but  unsuccessful,  effort 
to  inject  the  Federal  question  into  the  rec- 
ord. If  the  court  had  allowed  the  amend- 
ed notice  and  .pleas  to  be  filed,  which  pre- 
sented nothing  on  the  merits,  but  simply  the 
alleged  Federal  question,  then  there  would 
have  been  an  issue  involving  the  Federal 
question,  to  which  an  instruction  would  have 
been  appropriate.  But  the  court  had  veiy 
properly,  in  accordance  with  our  statutes 
and  practice,  refused  leave  to  file  the  amend- 
ed pleas  and  notices,  and  stricken  them  from 
the  files,  on  the  obvious  ground  that  appel- 
lant had  presented  them  entirely  too  late, — 
nearly  two  years  after  the  cause  had  been 
fully  at  issue  and  waiting  for  trial.  Such 
delay  was  gross  laches,  and  the  court  prop- 
erly refused  the  leave  to  file  them. 

Affirmed  on  direct  appeal  and  reversed  on 
cross  appeal. 

Affirmed  by  Supreme  Court  of  United 
States  April  4,  1904. 

Charles  R.  SHANNON,  Appt., 

V, 

GEORGIA    STATE    BUILDING   ft    LOAN 
ASSOCIATION. 

(78  Miss.  955.) 

t.  An  analflrnee  of  propertr  subject  to  a 
UBurlous  mortgage  may  recover  from  the 
mortgagee  the  whole  usurious  interest  paid 
by  himself  and  his  assignor. 

2.  A  contract  \Tltli  a  bnlldlnir  and 
loan  auMoclatlon  for  a  loan,  which  pro- 
video  for  a  fixed  premium  which,  added  to 
the  interest  reserved,  exceeds  the  legal  rate, 
1b  usurious. 

3.  Whether  or  not  a  loan  bx  ft  forelfrn 
bnlldlnir  and  loan  aaaoolatlon  to  a 
resident  of  the  state,  secured  by  mortgage 
on  land  within  the  state.  Is  usurious,  will  be 
determined  by  the  local  laws,  notwithstand- 
ing the  notes  are  payable  at  the  domlcll  of 
tbe  corporation.  If  It  has  localised  Its  busi- 
ness by  establishing  boards  throughout  the 
state  to  which  payments  on  loans  are  to  be 
made. 

I.  A  forelirn  bnlldlnir  and  loan  aaao- 
olatlon ^Thlch  localiaea  Ita  bnalneaa 
in  a  state  cannot  complain  of  a  provision  of 
Its  laws  making  foreign  associations  subject 
to  the  usury  laws,  but  exempting  domestic 
associations  therefrom. 

(March  11,  1901.)    . 

NoTK. — See  the  preceding  case  and  footnots 
thereto. 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Jones  County  in 
favor  of  defendant  in  an  action  brought  to 
recover  usurious  interest  alleged  to  have 
been  paid  to  defendant.    Reversed, 

Plaintiff's  mother  contracted  with  defend- 
ant, through  its  local  agency  at  Eliisvilie, 
for  a  loan,  to  secure  which  she  executed  a 
deed  of  trust  on  real  estate  in  Jones  county. 
Under  the  by-laws  of  the  association  she 
was  required  to  pay  interest  at  the  rate  of 
6  per  cent  per  annum,  and  a  fixed  premium 
at  6  per  cent  per  annum  on  the  amount  of 
the  loan,  payable  in  monthly  instalments. 
The  notes  were  made  payable  in  Georgia, 
but  the  by-laws  permitted  payment  to  be 
made  to  the  local  agent  in  Mississippi. 
Subsequently  Mrs.  Shannon  conveyed  the 
property  to  her  son,  and  he  assumed  the  ob- 
ligation to  defendant.  He  paid  off  the  in- 
debtedness, and  instituted  this  action  to  re- 
cover the  amount  of  interest  which  had  been 
paid  by  himself  and  his  mother,  on  the 
ground' that  it  was  usurious. 

Further  facts  appear  in  the  opinion. 

Messrs,  Shannon  Sc  Street,  for  appel- 
lant: 

"Premium"  is  but  another  name  for  in- 
terest; hence  it  is  clear  that  appellee  has 
charged  and  collected  12  per  cent  per  an- 
num interest  on  a  loan  made  in  this  state. 
Having  violated  the  laws  of  this  state  by 
contracting  for  an  illegal  and  usurious  rate 
of  interest,  and  not  being  included  among 
the  exceptions  of  §  2348  of  the  Code  of 
1802,  appellee  must  suffer  the  penalty. 

Sokotoski  V.  New  South  Bldg.  &  L.  Asso, 
77  Miss.  155,  26  So.  361;  Bond  v.  Jones,  8 
Smedes  ft  M.  368;  Chafe  v.  Wilson,  59 
Miss.  42. 

Appellant,  a  substituted  debtor,  could 
take  advantage  of  the  usurious  contract. 

M'Alister  v.  Jerman,  32  Miss.  142 ;  Chaff e 
v.  Wilson,  59  Miss.  42;  Boyd  v.  Warmack, 
62  Miss.  536. 

Messrs,  Frank  Johnston  and  Stirling 
A  Harris,  also  for  appellant: 

Primarily  a  contract  is  governed  by  the 
laws  of  the  state  where  it  is  made;  but, 
where  it  is  to  be  performed  in  another  state, 
it  may  be  governed  by  the  laws  of  the  place 
of  performance.  This  is  merely  a  matter  of 
presumption,  arising  out  of  the  supposed 
intentions  of  the  parties  in  respect  to  what 
law  was  contemplated  by  them  in  making 
the  contract.  There  is  nothing  conclusive 
about  these  presumptions,  and  they  must 
yield  to  the  facts  and  circumstances  of  a 
particular  case,  which  indicate  the  real 
purpose  and  intent  of  the  parties. 

Brmon  Bros,  v.  Freeland,  34  Miss.  29^l« 
69  Am.  Dec.  389;  Commercial  Bank  v. 
Auze,  74  Miss.  609,  21  So.  754. 

Contracts  of  a  foreign  building  and  loan 
association  doing  a  local  business  in  this 
state  through  local  agents,  and  making 
contracts  in  this  state,  are  governed  by  the 
usury  laws  of  this  state. 

Sokoloski  V.  New  South  Bldg,  d  L,  Asso, 
77  Miss.  165,  26  So.  361;  Croft  on  v.  New 
South  Bldg,  d  L.  Asso,  77  Miss.  166,  26  So. 
362;  Building  d  L,  Asso,  v.  Griffin,  90  Tex, 


Tex.  Civ.  App.  519,  50  S.  W.  166;  Meroney 
V.  Atlanta  Bldg,  d  L,  Asso.  116  N.  C.  882, 
21  S.  E.  924. 

Where  a  money-lending  foreign  corpora- 
tion establishes  and  carries  on  a  local  busi- 
ness in  a  state  through  local  agents,  its 
contracts  are  governed  by  the  usury  laws 
of  the  state;  and  those  laws  cannot  be 
evaded  or  abrogated  by  any  contract  stipu- 
lation whatever. 

Building  d  L.  Asso.  v.  Qriffln,  90  Tex. 
480,  39  S.  W.  666;  Perkins  v.  Gamer,  20 
Tex.  av.  App.  519,  50  S.  W.  166;  Martin 
V.  Johnson,  84  Ga.  481,  8  L.  R.  A.  170,  10 
S.  E.  1092;  Fletcher  v.  New  York  L.  Ins, 
Co,  4  McCrary,  440,  13  Fed.  626,  117  U.  S. 
519,  29  L.  ed.  934,  6  Sup.  Ct.  Bep.  837; 
Wall  V.  Equitable  Life  Assur,  Soc,  32  Fed. 
273;  Western  Assur,  Co.  v.  Phelps,  77 
Miss.  625,  27  So.  745;  MoCauley  v.  Work- 
ingman's  Bldg.  d  Sav,  Asso,  97  Tenn.  421, 
35  L.  R.  A.  244,  37  S.  W.  212;  Sokoloski  v. 
Neiv  South  Bldg.  d  L.  Asso.  77  Miss.  155, 
26  So.  361;  Crofton  v.  New  South  Bldg.  d 
L.  Asso,  77  Miss.  166,  26  So.  362. 

Messrs^  Williamson,  Wells,  Sc  Oroom 
and  Hardjr  Sc  Howell,  for  appellee: 

Usury  is"  a  personal  plea,  and  appellant, 
being  in  no  sense  privy  to  the  contract,  can- 
not avail  himself  of  it,— especially  to  the 
extent  of  suing  to  recover  interest  paid  on 
the  loan  by  the  party  privy  to  it. 

Moses  Bros,  v.  Home  Bldg.  d  L,  As9^ 
100  Ala.  465,  14  So.  412;  Conover  v.  Ho- 
hart,  24  N.  J.  Eq.  120. 

Appellant,  in  August,  1899,  withdrew  the 
shares,  which  he  had  a  right  to  do  under 
the  by-laws,  and  received  from  the  associa- 
tion $172,  the  value  thereof.  This  settle- 
ment was  made  voluntarily,  with  full 
knowledge  and  notice,  without  any  conceal- 
ment or  mistake  of  fact. 

Appellant  is  estopped  from  claiming  or 
suing  for  usury. 

Natchez  Bldg.  d  L.  Asso,  v.  Shields,  71 
Miss.  630,  15  So.  793;  Building  d  L,  Asso, 
V.  Leonard,  74  Miss.  810,  21  So.  63. 

Accord  and  satisfaction  is  a  complete  de- 
fense to  appellant's  contention  in  this  case. 

Looby  V.  West  Troy,  24  Hun,  78;  Pom. 
Code  Remedies,  3d  ed.  §  665;  Berdell  v. 
Bissell,  6  Colo.  162. 

This  contract  is  not  usurious  under  the 
laws  of  Georgia,  where  the  association  is 
domiciled  and  transacts  all  of  its  business 
and  makes  all  it3  contracts. 

Reynolds  v.  Georgia  State  Bldg.  d  L. 
Asso.  102  Ga.  126,  29  S.  E.  187;  Ga.  Acts 
1890-91,  §§  5-8,  p.  176;  Hawkins  v.  Ameri- 
cus  Nat,  Bldg.  d  L,  Asso,  96  Ga.  206,  22 
S.  E.  711;  Goodrich  v.  Atlanta  Nat,  Bldg. 
d  L,  Asso,  96  Ga.  803,  22  S.  E.  585;  2  Ga. 
Code  1*^96,  p.  218,  §  2401. 

This  is  a  Georgia  contract. 

Emanuel  v.  White,  34  Miss.  66,  69  Am. 
Dec.  385;  Miller  v.  May  field,  37  Miss.  688; 
Fellows  V.  Harris,  12  Smedes  &  M.  462; 
Martin  v.  Martin,  P,  d  Co.  1  Smedes  &  M. 
176;  Henry  v.  Halsey,  6  Smedes  &  M.  573; 
Brotcn  v.  Nevitt,  27  Miss.  801 ;  Brown  Bros, 
V.  Freeland,  34  Miss.  181,  69  Am.  Dec.  389; 
Bank  of  Louisiana  v.   Williams,  46   Miss. 


480,  39  S.  W.  656;  Perkins  v.  Gamer,  20  618,  12  Am.  Rep.  319;  Bhaoklett  v.  Polk,  61 
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Miss.  378;  Allen  v.  Bratton,  47  Miss.  119; 
Murdoch  v.  Columhus  Ins.  d  Bkg.  Co.  59 
Miss.  152;  Grangers*  L.  Ins,  Co.  v.  Broum, 
57  Miss.  308,  34  Am.  Rep.  446;  American 
Freehold  Land  d  Mortg.  Co,  v.  Jefferson,  69 
Miss.  770,  12  So.  464. 

Wliitfield,  Ch.  J.^  delivered  the  opinion 
of  the  court: 

It  is  thoroughly  settled  in  this  state,  un- 
der facts  like  those  in  this  record,  that  the 
appellant  can  recover  the  whole  of  the  in- 
terest. M'Alister  v.  Jerman,  32  Miss.  142; 
Chaffe  V.  Wilson,  59  Miss.  42.  The  appel- 
lant stood  as  a  substituted  debtor,  and  had 
all  the  rights  the  original  debtor  had.  The 
premium  in  this  case  was  fixed,  and  the 
contract  was  therefore  usurious.  See  the 
case  of  Sokoloski  v.  Neto  South  Bldg.  d  L. 
Asso.  77  Miss.  155-166,  26  So.  361. 

The  chief  point  of  contention  is  whether 
this  is  a  Georgia  or  a  Mississippi  contract. 
It  is  true,  the  notes  were  payable  in  Greor- 
gia;  but  the  mortgage  was  on  land  in  Mis- 
sissippi, and  the  debtor  lived  in  Mississippi, 
where  alone  the  mortgage  could  have  been 
enforced.  All  the  payments  through  a  se- 
ries of  years  were  actually  made  in  Missis- 
sippi, instead  of  Georgia,  to  the  local  treas- 
urer here,  and  it  was  manifest  it  was  in- 
tended they  should  be  made  here.  This  for- 
eign corporation  had  the  power  to  organize 
local  boards  throughout  Georgia  and  other 
states.  It  did  organize  a  local  board,  thor- 
oughly officered,  at  Ellisville,  in  this  state; 
and  to  the  local  secretary  and  treasurer  of 
this  board  all  payments  were  made  by  the 
appellant  and  his  vendor,  and  by  other 
members  of  this  association,  through  a  se- 
ries of  years.  It  is  obvious  that  uiis  for- 
eign corporation  had  thus  localized  its  Mis- 
sissippi Dusiness  within  the  state  of  Missis- 
sippi. It  is  not  the  case  of  a  nonresident 
money  lender  or  a  foreign  corporation  in  a 
few  isolated  cases  dealing  with  our  citizens, 
and  takinff  notes  payable  in  the  state  of  the 
domioil  of  such  person  or  corporation.  It 
is  the  case  of  a  localization  within  this 
state  of  a  large  business  done  by  a  foreign 
corporation  on  the  faith  of  mortgages  on 
land  in  this  state,  the  payments  to  be  made 
to  the  secretary  and  treasurer  of  their  re- 
spective local  boards,  scattered  throughout 
the  state.  Whenever,  under  circumstances 
such  as  these,  the  forei^  corporation  thus 
localizing  its  business  within  this  state  has 
the  payments  made  to  the  secretary  or 
treasurer  of  a  local  board,  the  real  inten- 
tion of  the  parties  is  that  the  payments 
shall  be  made  in  tnis  state,  and  the  only 
purpose  of  reciting  the  contrary  in  the 
notes  is  to  evade  the  usury  laws  of  this 
state.  The  contract  is  a  Mississippi  con- 
tract, according  to  the  real  facts  and  the 
real  intention  of  the  parties.  Courts  look 
through  all  disguises  to  the  real  case  made 
by  the  actual  facts.  This  proposition  is 
abundantly  supported  by  the  authorities. 
In  the  precisely  parallel  case  of  Building  d 
L.  Asso.  V.  OHffLny  90  Tex.  488,  39  S.  W. 
659,  the  court  says:  "It  therefore  became 
domiciled  in  the  state,  the  same  as  an  indi- 
vidual would  who  came  here  for  the  pur- 
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pose  of  doin^  a  like  businesd,  and  yet  re- 
tained his  citizenship  in  the  state  from 
which  he  came.  The  borrower  lived  in 
Texas.  All  of  the  property  that  he  owned, 
so  far  as  we  know,  was  situated  in  this 
state.  At  least,  there  is  nothing  to  indi- 
cate that  he  owned  any  property  in  the  ter- 
ritory of  Dakota.  To  secure  the  payment 
of  the  debt^  a  deed  of  trust  was  taken  upon 
the  property  situated  in  this  state.  Upon 
these  facts,  the  question  is  to  be  determined 
whether  or  not  the  contract,  under  the  evi- 
dence and  surrounding  circumstanoes,  was 
really  intended  to  be  performed  in  the  ter- 
ritory of  Dakota  or  in  the  state  of  Texas. 
The  general  rule  of  law  contended  for  1^ 
the  loan  company,  that  a  contract  which  is 
to  be  performed  in  a  state  other  than  that 
in  which  it  is  made  may  reserve  interest 
according  to  the  laws  of  either  state,  is  too 
well  settled  to  require  discussion  or  the  ci- 
tation of  authority;  but  the  law  looks  to 
the  substance  of  the  contract,  and  will  not 
tolerate  any  contrivance  by  which  it  is  in- 
tended to  evade  the  laws  of  a  state  in  which 
the  contract  is  made  or  sought  to  be  en- 
forced. The  fact  that  the  contract  expresses 
that  the  money  borrowed  is  to  be  paid  in 
the  territory  of  Dakota  is  met  by  the  real, 
substantial  provisions  for  its  enforcement, 
and  the  circumstances  under  which  the 
business  was  transacted,  with  such  over- 
whelming force,  that  we  are  brought  to  the 
conclusion  that  the  contract,  in  so  far  as  it 
provided  by  its  terms  for  the  pajrment  of 
the  money  in  the  territory  of  Dakota,  was 
simply  a  device  to  evade  the  laws  of  this 
state,  and  that  these  facts  are  so  manifest 
from  the  face  of  the  papers  themselves  that 
it  ceases  to  be  a  question  of  fact,  but  be- 
comes a  matter  of  law,  to  be  determined 
from  the  undisputed  evidence  that  is  thus 
furnished.  The  contract  having  been  made 
with  a  view  to  its  enforcement  in  the  state 
of  Texas,  and  not  in  the  territory  of  Da- 
kota, the  agreement  expressed  in  it  that  it 
should  be  paid  in  the  territory  of  Dakota 
was  intended  to  enable  the  loan  company, 
by  authority  of  the  laws  of  this  state,  to  do 
business  in  Texas,  and  set  our  laws  at  defi- 
ance with  impunity,  and  it  cannot  be  en- 
forced by  the  courts  of  this  state.  T^lcr, 
Usury,  p.  83;  MiUisr  v.  Tiffany,  1  Wall.  298, 
17  L.  ed.  540;  Falls  v.  United  States  Sav. 
Loan  d  Bldg.  Co.  97  Ala.  417,  24  L.  R.  A. 
174,  13  So.  25;  Meroney  v.  Atlanta  Bldg.  d 
L.  Asso.  116  N.  C.  882,  21  S.  E.  924;  Mar- 
tin V.  Johnson,  84  Ga.  481,  8  L.  R.  A.  170, 
10  S.  E.  1092;  Fowler  v.  Bell,  90  Tex.  150, 
39  L.  R.  A.  254,  37  S.  W.  1058.  In  Mero- 
ncy  V.  Atlanta  Bldg.  d  L.  Asso.  116  N.  C. 
882,  21  S.  E.  924,  the  court  says,  at  page 
887,  116  N.  C,  and  page  926,  21  S.  £.: 
"It  is  important  that  foreign  capital  in- 
vested within  our  borders  shall  have,  to  the 
ver>'  utmost,  its  just  dues,  and  that  it  shaU 
find  our  courts  ready  now,  as  they  have  al- 
ways l>een,  to  protect  its  interest  and  en- 
force all  its  lawful  rights.  But  it  is  im- 
portant, also,  that  the  settled  policy  of  the 
state  should  be  upheld  by  its  courts,  and 
that  schemes  which  to  them  seem  manifest- 
ly adopted  merely  to  evade  its  usuiy  laws 
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Bhould  not  be  allowed  to  bring  about  a  vir- 
tual abrogation  of  those  statutes.  If  a  for- 
eign bank  or  other  lender  of  money  may 
establish  local  branches  or  offices  in  this 
vtate,  and  through  its  agents  solicit  and 
take  application  for  loans  on  mortgages  of 
land  here,  to  be  sent  to  the  home  office,  to 
be  passed  upon  and  allowed  there,  and  if, 
because  of  such  arrangement,  and  the  inser- 
tion of  a  statement,  put  in  the  note  or 
mortgage,  that  the  contract  is  'solvable'  in 
the  foreign  jurisdiction^  and  is  made  'with 
reference  to  its  laws,'  the  courts  of  this 
state  are  required  to  enforce  such  contracts, 
and  decree  a  foreclosure  of  the  mortgage 
and  a  sale  of  the  land,  that  the  foreign 
usurer  may  have  his  usury,  then,  surely, 
will  it  have  come  to  pass  that  it  is  no  longer 
true  that  there  is  no  'cover  or  device*  by 
which  the  wholesome  restraints  put  upon 
the  money  lenders  by  our  statutes  may  be 
escaped.  Upon  this  subject  there  is  in 
Martin  v.  Johnson,  84  6a.  481,  8  L.  R.  A. 
170,  10  S.  £.  1002,  a  most  emphatic  decla- 
ration from  the  highest  court  of  the  state 
that  is  the  domicil  of  the  defendant  corpo- 
ration. A  loan  of  money  had  been  made  by 
a  citizen  of  Massachusetts,  through  an 
agent  in  Georgia,  to  a  citizen  of  the  latter 
state,  secured  by  mortgage  on  land  there, 
but  payable  in  the  former  state.  It  was 
contended  that  the  rights  of  the  mortgagee 
were  not  to  be  governed  by  the  laws  of 
Georgia  in  respect  to  usury  because  the  note 
was  payable  m  Massachusetts.  The  court 
said:  'If  this  court  should  hold  that  a 
noto  made  in  this  state,  but  payable  in  the 
state  of  Massachusetts,  for  money  advanced 
by  the  agent  of  a  person  who  resides  in 
Massachusetts,  could  be  collected,  notwith- 
standing it  contained  16  per  cent  usurious 
and  unfiiwful  interest,  then  the  law  of  this 
stat^  as  to  usury  would  be  inoperative  and 
useless;  the  money  lenders  of  those  states 
that  have  no  usury  laws,  but  which  allow 
to  be  collected  any  rate  of  interest  con- 
tracted for,  could  flood  this  state  with  their 
agents,  and  by  the  loan  of  money  exact  the 
highest  rate  of  interest,  even  100  per  cent.' 
It  seems,  therefore,  that  the  principle  for 
which  the  defendant  corporation  contends  is 
denied  in  the  courts  of  its  own  domicil,  that 
a  foreign  money  lender,  loaning  money  in 
Georgia  on  mortgage  on  Georgia  land,  must 
be  content,  in  a  foreclosure  proceeding,  to 
have  the  amount  due  determined  by  Georgia 
law.  The  reasons  that  support  the  rule 
there  are  valid  here.  The  rules  of  comity 
require  us  to  allow  foreign  corporations  a 
standing  in  our  courts  to  enforce  the  valid 
contracts  they  may  have  made  with  our 
citizens,  and  all  such  liens  upon  property 
situated  within  this  state  as  they  have  law- 
fully acquired.  But  that  comity  does  not 
require  that  we  should  allow  foreign  corpo- 
rations to  enforce  contracts  here,  if  such 
enforcement  would  be  in  conflict  with  our 
laws,  and,  being  thus  in  conflict,  the  en- 
forcement thereof  would  work  against  our 
own  citizens,  and  give  to  the  foreigner  an 
advantage  which  the  resident  has  not. 
Walter  v.  Whitlook,  9  Fla.  86,  76  Am.  Dec. 
607.  Much  less  does  it  require  that  we 
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should  allow  a  Georgia  corporation  to  en- 
force a  mortgage  loan  which  is  illegal  and 
void  by  our  laws  {Ward  v.  8ugg,  113  N.  C. 
480,  24  L.  R.  A.  280,  18  S.  E.  717),  while  in 
that  state  the  rule  is  as  stated  in  Martin 
V.  Johnson,  84  Ga.  481,  8  L.  R.  A.  170,  10 
S.  E.  1092.  It  is  well  seUled,  so  well  set- 
tled that  authorities  need  not  be  cited,  that 
a  purely  personal  contract  made  in  one 
place,  to  be  executed  in  another,  is  to  be 
governed  by  the  laws  of  the  place  of  per- 
formance. This  general  rule  is  subject  to 
the  qualiflcation  that  the  parties  act  in  good 
faith,  and  that  the  form  of  the  transaction 
is  not  adopted  to  disguise  its  real  charac- 
ter. Tyler,  Usury,  p.  83.  Now,  it  seems 
very  manifest  to  us,  considering  all  the 
facts  and  circumstances,  that  this  Georgia 
corporation  required  the  plaintiff,  a  citizen 
and  resident  of  this  state,  to  declare,  in  the 
obligation  given  by  him  to  it  for  the  money 
loaned  him,  that  the  contract  was  solvable 
in  that  state,  and  was  made  with  reference 
to  its  laws,  not  because  it  was  contemplated 
by  either  of  the  parties  that  the  money 
would  be  paid  there,  or  that  the  parties 
would  enforce  their  respective  rights  under 
the  contract  in  the  courts  of  that  state,  but 
because  this  money  lender  desired  to  escape 
the  restraints  of  the  laws  of  this  state,  and, 
by  this  formal  declaration  inserted  in  the 
contract,  compel  the  courts  of  this  state,  in 
a  suit  for  the  foreclosure  of  the  mortgage, 
to  adjust  the  rights  of  the  parties  acconl- 
ing  to  the  laws  of  Greor^ia  and  the  decisions 
of  its  courts,  and  in  disregard  of  the  laws 
of  this  state  and  the  decisions  of  this 
court."  In  Fletcher  v.  New  York  L,  Ins, 
Co.  4  McCrary,  440,  13  Fed.  628,  Judge 
Treat  says:  "The  defendant  company  was 
doing  business  in  Missouri,  with  the  privi- 
leges granted  to  it  here,  when  said  insur- 
ance was  effected.  It  may  be  that  the  for- 
mal acceptance  of  the  proposed  contract 
was,  by  the  letter  of  the  contract,  to  be  con- 
summated in  New  York.  The  broad  propo- 
sition, however,  remains,  no  artifice  to 
avoid  which  can  be  upheld.  The  statutes  of 
Missouri,  for  salutaiy  reasons,  permit  for- 
eign corporations  to  do  business  in  the  stats 
on  prescribed  conditions.  If,  despite  such 
conditions,  they  can,  by  the  insertion  of 
clauses  in  their  policy,  withdraw  themselves 
from  the  limitations  of  the  Missouri  stat- 
utes, while  obtaining  all  the  advantages  of 
its  license,  then  a  foreign  corporation  can, 
by  special  contract,  upset  the  statutes  of 
the  state,  and  become  exempt  from  the  posi- 
tive requirements  of  the  law.  Such  a  prop- 
osition is  not  to  be  countenanced.  The  de- 
fendant corporation  chose  to  embark  in 
business  within  this  state  under  the  terms 
and  conditions  named  in  the  statute.  It 
could  not  by  paper  contrivances,  however 
specious,  withdraw  itself  from  the  operation 
of  the  laws  by  the  force  of  which  it  could 
alone  do  business  within  the  state.  To  hold 
otherwise  would  be  subversive  of  the  right 
of  a  state  to  decide  on  what  terms,  by  com- 
ity, a  foreign  corporation  should  be  admit- 
ted to  do  business,  or  be  recognized  there- 
for, within  the  state  jurisdiction.  Each 
state  can  decide  for  itself  whether  a  foreign 
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eorporation  shall  be  recoanized  by  it,  and 
on  what  terms.  Primarily,  a  corporation 
has  no  existence  beyond  the  territorial  lim- 
its of  the  6tate  creating  it,  and,  when  it  un- 
dertakes business  beyond  it,  does  so  only 
by  comity.  The  defendant  corporation, 
having  been  permitted  to  do  business  in 
Missouri  under  the  statutes  of  the  latter, 
was  bound  by  all  the  provisions  of  those 
statutes,  and  could  not,  by  the  insertion  of 
any  of  the  many  clauses  in  its  forms  of  ap- 
plication, etc.,  withdraw  itself  from  the 
obligatory  force  of  the  statute.  The  con- 
tract of  insurance,  therefore,  is  a  Missouri 
contract,  and  subject  to  the  local  law." 

This  last  utterance  is  in  exact  accord 
with  the  holdinff  of  this  court  in  Western 
AsMur.  Co.  V.  Phelps,  77  Miss.  625,  27  So. 
745.  See  also  Southern  Bldg,  d  L,  Asso. 
V.  Atkinson,  20  Tex.  Civ.  App.  616,  60  8. 
W.  170,  and  Neal  v.  New  Orleans  Loan, 
Bldg.  d  8av,  Asso,  100  Tenn.  607,  46  S.  W. 
755.  See,  especially,  the  very  recent  case 
of  Crippen  v.  Laighton,  69  N.  H.  540,  46 
L.  R.  A.  467,  44  Atl.  538.  And  it  is  imma- 
terial whether  the  foreign  corporation  is 
doing  business  under  license  here,  or  has, 
without  such  license,  localized  its  business 
and  domiciled  itself  here  as  to  such  busi- 
ness. And  the  act  of  1890,  p.  10,  places 
"each  branch  office"  and  "each  agency"  on 
the  same  footing  exactly,  treating  each  as 
"a  separate  and  distinct  building  and  loan 
association,"  and  taxes  each  as  such.  The 
general  doctrine  is,  of  course,  well  settled 
that  the  law  of  a  place  where  the  contract  is 
to  be  performed  governs  the  contract,  and 
the  presumption  that  this  contract  was  to 
be  performed  according  to  the  laws  of  G^r- 
fiA,  simply  because  the  notes  were  payable 
in  Georgia,  is,  at  least,  nothing  but  a  mere 
presumption  to  that  effect,  subject  to  be 
overcome  by  proof  that  in  truth  and  in  fact 
they  intended  the  money  to  be  paid  in  Mis- 
sissippi. When  all  there  is,  in  a  case  like 
this,  to  show  that  the  intention  was  to  per- 
form the  contract  in  a  foreign  state,  is  a 
mere  specious  paper  recital  in  Uie  notes, 
and  over  against  this,  and  contrary  to  this, 
are  all  the  other  facts  in  the  case,  and  the 
whole  course  of  dealing  between  the  par- 
ties, it  would  be  an  abdication  of  common 
sense  on  the  part  of  any  court  to  find  the 
real  intention  of  the  parties  in  the  paper 
recital,  instead  of  in  the  real  facts  of  the 
case.  It  must  be  remembered  that  the  state 
has  the  power  to  prescribe  the  terms  on 
which  foreign  corporations  may  do  business. 
It  is  declared  in  §  849  of  the  Code  of  1892 
(last  clause)  :  "Such  foreign  corporations 
shall  not  do  or  commit  any  act  in  this  state 
contrary  to  the  laws  or  policy  thereof,  and 
shall  not  be  allowed  to  recover  on  any  eon- 
tract  made  in  violation  of  law  or  public 
policy."  This  is  the  plain  mandate  of  our 
law,  which  must  be  rigidly  enforced  by  the 
eourts.  And  the  Code  otherwhere  provides 
that  (§  2348)  domestic  building  and  loan 
aMPodationa  are  excluded  from  the  opera- 
tion  of  the  usuxy  laws,  but  foreign  building 
and  loan  associations  are  subject  to  them; 
and  to  enforce  this  public  policy  thus  de- 
dared  1^  the  statute  is  not  to  give  eztra- 
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territorial  operation  to  our  statutes.  On 
the  contrary,  this  corporation  has  come  in- 
to the  state,  and  locauzed  its  business  here 
through  local  boards  scattered  all  over  the 
state,  and  must  submit  such  business  thus 
localized  to  the  operation  of  the  laws  of  the 
state.  To  hold  otherwise  would  operate  the 
grossest  injustice  to  our  citizens,  and  would 
virtually  abrogate  our  statutes  against 
usury.  It  may  be  further  remarked  that 
we  announce,  as  to  this  foreign  building^ 
and  loan  association,  the  identical  doctrine 
which  the  state  of  Georgia,  through  its  su- 
preme court,  has  announced  {Martin  v. 
Johnson,  84  Ga.  481,  8  L.  R.  A.  170,  10  S. 
£.  1092),  in  an  exactly  similar  case.  We 
append,  for  convenience,  a  few  of  the  au- 
thorities supporting  our  views,  whose  rea- 
soning we  approve,  so  far  as  relates  to  the 
question  under  discussion:  United  States 
Sav.  d  L.  Co.  V.  Scott,  98  Ky.  695,  34  S.  W. 
235,  decided  in  1896,  the  court  saying: 
"A  forei^  building  and  loan  association 
engaged  m  doing  business  in  Kentucky  will 
be  permitted  to  charge  no  hisher  rate  of  in- 
terest than  is  chargeable  under  the  laws  of 
this  state;  and  while,  by  the  laws  of  comi- 
ty, the  charter  of  such  a  corporation  will  be 
recognized  here  as  the  law  of  its  existence, 
it  is  the  charter  alone  which  is  recognized, 
and  not  the  general  l^islation  of  the  coun- 
try of  its  domicil  with  reference  thereto,  or 
the  construction  of  its  charter  provisions  by 
the  foreign  courts.  Moreover,  when  such  a 
corporation  employs  the  usual  agencies  to 
solicit  and  transact  business  in  this  state, 
snd  contracts  for  the  payment  of  premiums 
and  interest  in  excess  of  the  rate  authorized 
here,  the  transaction  will  be  denounced  as 
an  attempted  evasion  of  our  laws,  whatever 
may  be  the  nominal  rate  specified  or  artifice 
adopted;  and  this  though  it  be  specifically 
provided  that  the  contract  Lb  made  with  ref- 
erence to  the  laws  of  the  forei^  state. 
Such  a  provision  only  makes  the  intent  to 
evade  the  more  manifest."  Pryse  v.  Peo- 
ple's Bldg.  L.  d  Sav.  Asso.  19  Ky.  L.  Rep. 
752,  41  S.  W.  574,  decided  in  1897  (these 
two  being  Kentucky  cases) ;  Ifational  Loan 
d  Invest.  Co.  v.  Stone  (Tex.  Civ.  App.)  46 
S.  W.  67,  decided  in  1898  (a  Texas  case). 
It  was  held  therein  that  it  was  immaterial 
whether  the  association  had  obtained  a  per- 
mit or  license  to  do  business  in  Texas,  if  in 
fact  it  had  localized  its  business  there. 
In  such  latter  case  the  contract  was  a  Texas 
contract,  as  well  as  in  the  former.  Har- 
mon V.  Hart  (Tenn.  Ch.  App.)  53  S.  W. 
310  (a  Tennessee  case,  decided  in  1899) ; 
Jackson  v.  American  Uortg.  Co.  88  Ga, 
756,  15  S.  E.  812;  Thompson  v.  Edwards, 
85  Ind.  414;  4  Am.  &  Eng.  Enc.  Law,  2d 
ed.,  p.  1072,  note  5.  Crippen  v.  Laighton, 
69  N.  H.  640,  46  L.  R.  A.  470,  44  Atl.  54K 
542,  where  the  court  says:  "In  the  case  of 
contracts  the  common  law  enforces  the  con- 
tract made  by  the  parties,  but  not  the  lex 
loci,  except  in  so  far  as  they  have  made  it 
a  part  of  the  contract.  The  doctrine  that 
contracts  are  to  be  interpreted  according 
to  the  law  of  the  place  where  they  are  made 
or  to  be  performed  is  merely  a  rule  for  find- 
ing the  intention  of  the  parties.    Penineu^ 
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lar  d  O.  Steam  Na/o.  Co,  y.  Shand,  3  Moore, 
P.  C.  N.  S.  272;  Anstruther  v.  Adair,  2  Myl. 
ft  K.  272:  *  A  different  decision  would  totally 
defeat  the  intention  of  the  contracting  par- 
dea.'  Di  8ora  v.  Phillips,  10  H.  L.  Gas. 
024,  638,  639.  The  only  purpose  ol  the 
proof  of  the  foreign  law  is  to  determine  the 
meaning  of  the  language  used  by  the  par- 
ties,— ^for  the  same  reason,  precisely,  that 
evidence  is  heard  of  the  signification  of  tech- 
nical terms.  Prentiss  v.  Savage,  13  Mass. 
20,  23;  Koster  v.  Merritt,  32  Conn.  246; 
Dyke  v.  Erie  R.  Co.  45  N.  Y.  113,  118,  6 
Am.  Rep.  43.  The  foreign  law,  as  such,  and 
ew  proprio  vigore,  has  no  effect.  Effect  is 
given  to  the  agreement  of  the  parties  only. 
The  court  looks  into  the  lex  loci  so  far,  and 
only  so  far,  as  may  be  necessary  to  deter- 
mine what  the  contract  is,  and  whether  it 
shall  be  enforced,  if  at  all,  according  to  the 
intention  of  the  parties.  This  is  not  a  mat- 
ter of  courtesy  or  favor,  either  to  the  coun- 
try where  the  contract  was  made  or  to  the 
parties.  It  is  the  right  of  the  parties.  It 
is  as  if  the  foreign  law  were,  in  terms,  ex- 
pressed in  the  contract.  The  principle 
Uooeely  called  comity*  {Schihshy  v.  Westen- 
hole,  L.  R.  6  .Q.  B.  165,  169)  'is  not  of 
courts,  but  of  nations.'  Story,  Confl.  L.  §§ 
37,  38;  Bank  of  Augusta  v.  Earle,  13  Pet. 
519,  589,  10  L.  ed.  274,  308.  ...  The 
question  of  the  enforcement  of  the  laws  of 
a  foreign  state  is  not  a  question  of  comity 
to  that  state,  but  of  the  power  of  the  courts 
of  the  forum.  The  organic  or  statute  or 
common  law  of  no  state  in  the  Union  has 
conferred  upon  its  courts  authority  to  put 
into  active  operative  effect,  efficient  per  se, 
the  statutes  of  another  state.  There  ia  a 
wide  difference  between  the  putting  a  for- 
eign statute  in  active  operation,  and  treat- 
ing a  transaction  of  wnich  the  court  has 
jurisdiction  as  it  is  modified^  affected,  or 
characterized  by  the  law  that  operated  up- 
on it  where  it  took  place.  To  enforce  a  lia- 
bility created  solely  by  the  statute  of  a  for- 
eign land  is  to  give  that  statute  precisely 
the  same  force  and  effect  as  if  it  were  a 
statute  of  the  forum."  Falls  v.  United 
States  Sav.  Loa/n  d  Bldg,  Co.  97  Ala.  417, 
24  L.  R.  A.  174,  13  So.  25;  Phoeniw  Ins,  Co, 
V,  Com,  5  Bush,  68,  96  Am.  Dec.  331. 

In  the  cases  in  46  S.  W.  and  34  S.  W., 
supra,  there  was  no  local  board,  as  in  this 
and  the  Sokoloski  Cases,  but  the  foreign 
corporation  had  local  offices,  and  local 
agents,  and  had  thus  localized  its  business; 
and  the  same  rule  above  announced  was  ap- 
plied,— a  jpoint  not  here  presented.  The 
principle  is  much  like  that  of  Jahier  v. 
Bascoe,  62  Miss.  699 ;  Rorer,  Interstate  Law, 
p.  48.  It  seems  that  in  1898,  carrying  out 
the  doctrine  of  these  cases,  where  foreign 
corporations  localized  their  business  in 
other  states,  the  state  of  South  Carolina  ac- 
tually passed  a  law  providing  that  "all  con- 
tracts secured  by  mortgages  of  real  estate 
situated  within  this  state  shall  be  subject 
to  and  construed  by  the  laws  of  this  state, 
regulating  the  rate  of  interest  allowed,  and 
in  all  other  respects,  without  regard  to  the 
place  named  for  the  performance  of  the 
same."  22  S.  C.  Stat  at  L.  p.  747.  And 
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the  South  Carolina  supreme  court,  in  To- 
bin  V.  McNab,  53  S.  C,  at  page  76,  30  S.  £. 
829,  pronounces  this  a  "wise  law."  For- 
ei^  corporations  wishing  to  do  business 
with  9ur  citizens,  and  localizing  that  busi- 
ness within  our  state  through  local  boards, 
must  comply  with  the  laws  of  this  state. 
They  cannot,  under  such  'circumstances,  en- 
force here  stipulations  in  contracts  allowed 
by  the  law  of  the  state  which  created  them, 
if  these  stipulations  violate  our  laws  or  our 
public  policy.  Such  laws  of  such  foreign 
states  can  have,  ew  proprio  vigore,  no  extra- 
territorial effect;  and  it  is  not  competent 
for  a  foreign  corporation  whose  business 
has  been  localized  in  this  state,  or  the  bor- 
rower, or  both,  to  abrogate  by  attempted 
contract  stipulations,  whose  purpose  it  is 
to  evade  our  laws  against  usury,  the  laws 
of  this  state  on  that  subject.  This  holding 
in  no  way  interferes  with  the  right  of  a  for- 
eign corporation  whose  business  has  not 
b^n  localized  here  to  make  contracts  with 
borrowers  to  be  governed  by  the  laws  of  the 
state  of  their  domicil,  if  there  be  no  pur- 
pose therein  to  evade  the  usury  laws  of  this 
state.  Such  liberty  of  contracting,  exer- 
cised in  good  faith,  is  not  herein  interfered 
with.  The  authorities  cited  to  that  point 
by  counsel  for  appellee  are  not  pertinent  to 
cases  like  the  one  before  us.  All  the  cases 
are  admirably  collected  in  a  note  to  Bank 
of  NeiDport  v.  Cook  (Ark.)  46  Am.  St.  Rep. 
171.  In  that  note  the  learned  editor  points 
out  on  pa^  202  the  distinction  to  be  ob- 
served, saying:  "The  proper  answer  to  this 
argument  is  that  mere  shams  and  evasions 
are  not  permitted  to  counteract  and  annul 
the  law,  and,  where  it  appears  that  the  pur- 
pose of  the  parties  in  making  the  obligation 
payable  in  another  state  was  to  evade  the 
law  against  usury  of  the  state  in  which  it 
was  executed,  it  will  be  regarded  as  in- 
fected with  usury.  Pratt  v.  Adams,  7 
Paige,  615;  Junction  R,  Co,  v.  Bank  of 
Ashland,  12  Wall.  226,  20  L.  ed.  385;  An- 
drews V.  Pond,  13  Pet.  65,  10  L.  ed.  61." 

Our  decision  is  rested  upon  the  two  dis- 
tinct grounds:  First,  that  where  a  foreign 
money-lending  corporation  has  localized  its 
business  wil£in  this  state  through  local 
boards,  doing  here  reg[ularly  and  continu- 
ously for  years  the  business  of  the  corpora- 
tion, it  has  thus  voluntarily  domesticated 
itself  within  this  state,  and  subjected  its 
business  and  contracts  to  the  operation  of 
our  laws;  and,  second,  that  where,  in  such 
case,  all  the  facts,  fairly  weighed,  show  that 
the  only  purpose  of  a  mere  stipulation  in 
the  notes  or  mortgages  for  payment  in  the 
foreign  state  must  have  been  to  evade  our 
laws  on  the  subject  of  usury,  no  device  or 
disguise  or  contrivance  will  prevent  the 
courts  from  stripping  off  the  mask,  and  pro- 
nouncing the  judgment  of  the  law  on  the 
real  case  made  by  the  actual  facts. 

The  proposition  that  the  local  secretary 
and  treasurer  is  the  agent,  not  of  the  lend- 
ing corporation  whose  secretary  and  treas- 
urer he  was,  but  of  the  borrowing  debtor, 
is  utterly  unfounded.  Murphy  v.  IndS' 
pendent  Order  of  S.  d  D,  of  J,  of  A,  77 
Miss.  830,  50  L.  R.  A.  Ill,  27  So.  624.    The 
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facts  of  the  case  make  Naiohee  Bldg,  d  L, 
A880,  V.  Shields y  71  Miss.  630,  15  So.  793, 
and  Building  d  L.  Asso.  v.  Leonard,  74 
Miss.  810,  21  So.  63,  wholly  inapplicable. 

It   is   noteworthy   that   no   dividends   or 
profits  are  allowed  by  the  by-laws  of  this 


association  where  the  stock  is  snrrendered 
before  maturity.  The  appellant,  so  far 
from  deriving  any  profits,  actually  lost 
$19.50. 

The  judgment  %$  reversed,  and  cause  re- 
manded. 
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One  aecnsed  of  a  eapltal  oflease  lias 
not  been  in  Jeopardy  which  will  bar  a 
subsequent  trial,  where,  after  the  Jury  has 
been  Impaneled  and  the  trial  begun,  the 
judge  discharges  them  after  ascertaining  by 
independent  investigation  that  some  of  them 
are  so  prejudiced  in  favor  of  the  accused  as 
to  be  incompetent,  and  have  endeavored  to 
prejudice  other  Jurors,  belittled  the  state's 
evidence,  procured  the  Intoxication  of  the 
baillir,  and  obtained  communication  with  per- 
sons not  Jurors. 

(Biay  19,  1002.) 

PETITION  for  a  writ  of  habeas  corpus 
to  obtain  petitioner's  discharge  from 
the  custody  of  the  sheriff  of  Wayne  Coupty 
to  which  he  had  been  committed  pending 
trial  of  an  indictment  charging  him  witn 
murder.    Denied. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  F.  Monaghan  for  peti- 
tioner. 

Mr.  Henry  A.  Mandell,  with  Mr.  Or- 
mond  F.  Hunt,  for  respondent: 

Habeas  corpus  is  not  the  proper  remedy 
for  taking  advantage  of  the  claim  of  a 
former  conviction  or  former  acquittal. 

Wright  V.  State,  7  Ind.  324;  Ew  parte 
Ruthven,  17  Mo.  641;  Pitner  v.  State,  44 
Tex.  678;  Perry  v.  State,  41  Tex.  488;  Hurd, 
Habeas  Corpus,  pp.  336-344;  Com.  eco  rel. 
"Norton  v.  Deacon,  8  Serg.  &  R.  71;  People 
V.  Rulloff,  3  Park.  Crim.  Rep.  126;  Rea  v. 
Acton,  2  Strange,  851 ;  Steiner  v.  Nerton,  6 
Wash.  23,  32  Pac.  1063;  Ex  parte  Maxwell, 
11  Nev.  428;  Re  Maughan,  6  Utah,  167,  21 
Pac.  1088;  State  ex  rel.  Williams  v.  Klock, 
46  La.  Ann.  316,  12  So.  307;  Re  Bogart,  2 
Sawy.  396,  Fed.  Cas.  No.  1,696;  Ex  parte 
Bigelow,  113  U.  S.  328,  28  L.  ed.  1006,  6 
Sup.  Ct.  Rep.  642;  Whitten  v.  Tomlinson, 
160  U.  S.  231,  40  L.  ed.  406,  16  Sup.  Ct.  Rep. 
297 ;  1  Bishop,  Crim.  Proc.  §  821 ;  Wharton, 
Crim.  PI.  A  Pr.  9th  ed.  p.  480;  9  Enc.  PI. 
ft  Pr.  p.  632;  Re  Lewis,  124  Mich.  199,  82 
N.  W.  816;  Taylor  v.  Judge,  McGrath's 
Mich.  Mand.  Cas.  270;  People  v.  Taylor, 
117  Mich.  683,  76  N.  W.  168;  People  v. 
Thompson,  108  Mich.  683,  66  N.  W.  478. 


It  was  within  the  power  of  the  trial  court 
to  dischar^  the  jury  in  this  case  before 
verdict,  without  the  defendant's  consent, 
on  the  ground  that,  from  the  facts  and  cir- 
cumstances as  they  appeared,  there  existed  a 
legal  necessity  for  such  act. 

NorthviUe  v.  Westfall,  75  Mich.  603,  42 
N.  W.  1068. 

The  conunon-law  prindple  of  a  legal 
jeopardy  prevails  in  Michigan. 

People  V.  Harding,  63  Mich.  481,  19  N. 
W.  166;  VorthvUle  v.  WestfaU,  75  Mich. 
603,  42  N.  W.  1068. 

The  law  has  invested  courts  of  justice 
with  the  authority  to  discharge  a  jury  from 
^ving  any  verdict,  whenever,  in  their  opin- 
ion, taking  all  the  circumstances  into  con- 
sideration, there  is  a  manifest  necessity  for 
the  act,  or  the  ends  of  public  justice  would 
otherwise  be  defeated. 

United  States  v.  Perez,  9  Wheat.  679,  6 
L.  ed.  166;  People  v.  Harding,  63  Mich.  481, 
19  N.  W.  166;  United  States  v.  Morris,  1 
Curt.  C.  C.  23,  Fed.  Cas.  No.  16,815;  Sim- 
mons V.  United  States,  142  U.  S.  148,  35  U 
ed.  968,  12  Sup.  Ct  Rep.  171;  Thompson 
V.  United  States,  166  U.  S.  271,  39  L.  ed. 
146,  15  Sup.  Ct.  Rep.  73;  Logan  v.  United 
States,  144  U.  S.  263,  36  L.  ed.  429,  12  Sup. 
Ct.  Rep.  617;  Gardes  v.  United  States,  30 
C.  C.  A.  696,  68  U.  S.  App.  219,  87  Fed.  172; 
People  v.  Jones,  48  Midi.  654,  12  N.  W. 
848;  People  v.  Taylor,  117  Mich.  683,  76 
N.  W.  168;  People  v.  White,  68  Mich.  650, 
37  N.  W.  34. 

If  misconduct  on  the  part  of  the  jury,  or 
members  thereof,  is  discovered  before  the 
verdict,  it  is  proper  to  discharge  the  jury 
on  that  account. 

17  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p.  1254; 
Simmons  v.  United  States,  142  U.  S.  148, 
35  L.  ed.  968,  12  Sup.  Ct.  Rep.  171;  Ter- 
vin  V.  State,  37  Fla.  396,  20  So.  561;  Qrable 
V.  State,  2  0.  Greene,  559;  State  v.  Jeffer- 
son, 66  N.  C.  309;  State  v.  Wiseman,  68  N. 
C.  203;  Oom.  v.  McCormick,  130  Mass.  61, 
39  Am.  Rep.  423;  Com.  v.  Cody,  165  Mass. 
133,  42  N.  E.  676;  People  v.  Qoodwit^  18 
Johns.  188,  9  Am.  Dec.  203;  United  States 
V.  Coolidge,  2  Gall.  364,  Fed.  Cas.  No.  14,- 
868 ;  Shepherd  v.  People,  26  N.  Y.  406 ;  State 
V.  Emery,  59  Vt.  84,  7  Atl.  129;  State  v. 
Madoil,   12  Fla.   161;   State  y.    AUen,    46 


NoTB. — ^As  to  what  constltntes  former  Jeop- 
ardy, see  also.  In  this  series.  Com.  v.  Fltzpat- 
rick  (Pa.)  1  L.  R.  A.  461,  and  note;  State  ea 
rel.  Beedle  v.  Schoonover  (Ind.)  21  L.  B.  A. 
767 ;  State  ex  rel.  Duenslng  v.  Roby  (Ind.)  S3 
L.  R.  A.  218;  State  v.  Richardson  (S.  C.)  35 
L.  R.  A.  238 ;  Cooper  v.  Com.  (Ky.)  45  L.  R.  A. 
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216;  State  v.  Eager  (Kan.)  48  L.  R.  A.  254; 
and  State  v.  Rook  (E:an.)  49  L.  R.  A.  186. 

As  to  putting  a  person  twice  in  Jeopardy  by 
Imposing  heavier  penalties  in  ease  of  habltaal 
criminals,  see  cases  In  note  to  Be  Miller  (Mich.) 
34  L.  R.  A.  on  page  400. 
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Conn.  631;  State  ▼.  SJierboumej  Dudley 
(Ga.)  28;  Hilbert  v.  Com.  21  Ky.  L.  Rep. 
537,  61   S.   W.   817;   State  v.   Washington, 

89  N.  C.  635,  45  Am.  Rep.  700;  State  v^ 
Bell,  81  N.  C.  591. 

The  discharge  of  a  jury  in  a  capital  or 
other  case  after  a  trial  has  commenced  can- 
not be  pleaded  as  a  matter  of  autrefois 
acquit,  being  a  matter  of  judicial  discre- 
tion. 

United  States  y.  Peresf,  9  Wheat.  579,  6 
L.  ed.  166;  State  v.  Woodruff,  2  Day,  504, 
2  Am.  Dec.  122;  Com,  v.  Olds,  5  Litt.  (Ky.) 
137;  Com.  v.  Purchase,  2  Pick.  521,  13  Am. 
Dee.  462;  People  v.  Goodwin,  18  Johns.  187, 
9  Am.  Dec.  203. 

The  question  of  what  is  legal  necessity  is 
for  the  trial  court. 

People  V.  Harding,  53  Mich.  481,  19  N. 
W.  155;  People  v.  Reagle,  60  Barb.  527; 
United  States  v.  Morris,  1  Curt.  C.  C.  23, 
Fed.  Cas.  No.  15,815;  Proffatt,  Trial  by 
Jury,  If  490;  1  Am.  L.  Reg.  N.  S.  p.  624; 
Winsor  v.  Queen,  L.  R.  1  Q.  B.  395;  17  Am. 
&  Eng.  Enc.  Law,  2d  ed.  pp.  1252,  1259; 
State  Y.  Allen,  69  Kan.  758,  54  Pac.  1060. 

Moore,  J.,  delivered  the  opinion  of  the 
court: 

The  petitioner  is  now  detained  b^  the 
sheriff  of  the  county  of  Wayne,  pending  an 
indictment  charging  him  with  the  murder 
of  Valmore  C.  Nichols.  The  petition  filed 
in  this  cause  for  his  discharge  shows  that 
said  charge  is  still  pending  and  undeter- 
mined in  the  recorder's  court  of  the  city  of 
Detroit.  Petitioner  claims  he  has  once  been 
in  jeopardy,  within  the  meaning  of  the  Con- 
stitution of  the  state  and  of  the  United 
States,  and  cannot  again  be  tried,  but  is  en- 
titled to  his  discharge. 

After  the  jury  was  obtained  and  a  portion 
of  the  witnesses  for  the  People  were  sworn, 
information  came  to  the  trial  judge  in  re- 
lation to  some  of  the  jurors  and  the  officers 
having  charee  of  the  jury,  which  led  him 
to  make  an  investigation.  In  his  return  to 
the  writ  of  certiorari  the  trial  judge  re- 
turned that  this  investigation  was  made  by 
him  with  no  one  present  except  the  court 
stenographer  and  the  person  he  was  then  ex- 
amining.    "The  investigation  and  inquiries 

90  made  are  supplemented  by  my  observa- 
tion of  the  conduct  of  juror  Henry  6.  Poup- 
ard  in  open  court  in  his  seat  in  the  jury 
box  durfng  the  progress  of  this  trial,  the 
flagrancy  of  ^hich  led  me  to  make  a  state- 
ment to  him  in  the  presence  of  all  the  ju- 
rors herein  in  the  court  room  upon  the  ad- 
journment of  court  at  noon  upon  Tuesday, 
the  12th  day  of  November,  1901.  The  said 
investigation  and  inquiries  were  made  for 
the  purpose  of  determining  whether  or  not 
the  jurors  herein,  or  any  of  them,  were, 
when  impaneled  herein,  unbiased  and  un- 
prejudiced jurors,  and  otherwise  qualified  to 
sit  herein;  and  also  for  the  purpose  of  de- 
termining whether  or  not,  since  the  impanel- 
ing of  the  jurors  herein,  the  said  jurors  or 
any  of  them,  have,  by  their  conduct  or  state- 
ments, so  conducted  themselves  as  to  inter- 
fere with  the  due  and  orderly  administra- 
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tion  of  justice  to  that  extent  where  the 
rights  of  the  people  or  the  defendant  herein 
were  imperiled  or  endangered.  The  further 
purpose  of  such  investigation  and  inquiries 
was  to  ascertain  whether  or  not  the  officers, 
or  any  of  them,  in  charge  of  the  jurors, 
herein,  had  been  guilty  of  any  misconduct, 
and,  if  so,  whether  such  misconduct  would, 
in  the  event  of  a  conviction  herein,  be  such 
as  to  nullify  the  proceedings  had.  From 
such  investigation,  inquiries,  and  from  the 
personal  observation  of  the  court,  I  do  spe- 
cifically find  and  determine  the  facts  to  be: 
That  juror  Henry  G.  Poupard,  upon  his  voir 
dire  examination  herein,  purposely  and  wil- 
fully concealed  a  material  fact  when  asked 
about  it.  Upon  his  voir  dire  examination 
said  juror,  Henry  G.  Poupard,  stated  that  he 
did  not  know  any  member  of  the  family  of 
this  defendant,  other  than  Mr.  Simon  Asch- 
er.  His  voluntary  statement  to  me  under 
oath  upon  Thursday,  the  14th  day  of  No- 
vember, 1901,  is  that  while  engaged  as  a  sa- 
loon keeper  in  the  city  of  Detroit  he  had 
business  dealings  with  Louis  Ascher,  the 
brother  of  said  defendant,  and  that  said 
dealings  covered  a  considerable  period  of 
time,  and  that  he  now  is  a  debtor  of  the  said 
Louis  Ascher  in  a  >  small  sum  of  money  as 
the  result  of  said  dealings.  In  the  light  of 
the  subsequent  conduct  and  statements  made 
by  the  said  juror,  Heniy  G.  Poupard,  during 
the  progress  of  this  trial,  as  ascertained  by 
me  from  the  said  investigation  and  in- 
quiries, and  from  personal  observation  of 
him,  I  am  led  to  the  conclusion  and  do  con- 
clusively find,  that  at  the  time  he  was  im- 
paneled herein  he  was  not  an  impartial  and 
unbiased  juror,  and  I  do  conclusively  find 
that,  in  order  to  be  accepted  as  a  juror  here- 
in, he  fraudulently  and  wilfully  concealed 
from  the  court  and  counsel  his  bias  and 
prejudice,  which  so  existed  both  at  the  time 
and  before  he  was  sworn  and  impaneled 
herein  as  a  juror.  I  further  find  and  de- 
termine that,  from  the  inception  of  this 
trial,  the  said  juror,  Henry  G.  Poupard,  has 
frequently,  by  his  statements  and  by  his 
manner  in  making  such  statements,  ex- 
pressed to  his  colleagues  disbelief  in  the  tes- 
timony given  by  the  witnesses  herein;  that 
he  has  expressed  his  belief  in  the  innocence 
of  the  said  defendant  to  his  fellow  jurors; 
that  he  has  said,  in  the  presence  of  some 
of  his  fellow  jurors,  that  the  officials  were 
persecuting  the  defendant  herein,  and  that 
the  police  officers  in  this  case  were  endeav- 
oring to  procure  a  conviction  of  defendant 
herein,  whether  guilty  or  innocent;  that  he 
has  repeatedly  endeavored  to  influence  some 
of  his  colleagues  by  criticising,  ridiculing, 
and  belittling  the  testimony  of  the  witness- 
es sworn  herein.  I  further  specifically  find 
and  determine  that  upon  the  night  of  Sat- 
urday, the  9th  day  of  November,  1901,  at 
the  Hotel  Normandie,  in  this  city,  the  said 
Henry  G.  Poupard  was  guilty  of  gross  mis- 
conduct in  purchasing  and  furnishing  to 
some  of  his  fellow  jurors  herein  an  exces- 
sive quantity  of  intoxicating  liquor,  and  in 
then  and  there  procuring  the  intoxication 
of  Patrolman  Daniel  O'Keefe,  who  was  then 
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in  charge  of  the  said  jurors.  I  further  spe- 
cifically find  and  determine  that  upon  the 
night  of  Saturday,  the  9th  day  of  Novem> 
ber,  1901,  at  said  Hotel  Normandie,  the  said 
juror,  Henry  G.  Poupard,  did  hold  communi- 
cations with  Charles  Lewis  and  Edward  W. 
Harmeyer,  who  were  not  jurors  herein,  with- 
out receiving  permission  from  the  court,  and 
that  such  communications  were  had  in  the 
presence  of  no  officers  in  charge  of  the  ju- 
rors herein.  I  find  and  determine  that  at 
the  inception  of  this  case,  and  before  the 
taking  of  testimony  had  begun,  the  said 
juror,  Henry  G.  Poupard,  was  biased  and 
prejudiced  against  the  people,  and  in  favor 
of  the  defendant  herein^  to  such  an  extent 
as  to  disqualify  him  serving  as  a  juror 
herein ;  that  his  conduct  and  statements  fol- 
lowing the  taking  of  testimony  grew  out 
of  the  bias  so  held  by  him ;  and  that  he  has 
made  a  studied  and  persistent  effort  to  cre- 
ate a  like  bias  in  tne  minds  of  the  other 
jurors  herein.  I  find  and  determine  that 
juror  John  E.  Sauer,  throughout  this  trial, 
and  from  its  inception,  has  exhibited  a 
strong  and  studied  bias  and  prejudice;  that 
at  no  time  since  he  was  impaneled  herein 
has  he  been  an  impartial  juror.  I  further 
find  and  determine  that  he  has  studiously 
shown  his  bias  and  prejudice  for  the  pur- 
pose of  infiuenctng  other  jurors  herein,  and 
that  he  has  ridiculed  and  belittled  the  testi- 
mony of  witnesses  sworn  herein  in  the  pres- 
ence of  his  fellow  jurors.  I  further  find 
and  determine  that  for  the  purpose  of  dis- 
crediting the  testimony  of  one  of  the  wit- 
nesses herein  the  said  John  E.  Sauer  wil- 
fully misstated  the  reasons  for  the  reversal 
of  this  case  by  the  supreme  court  of  this 
state.  I  further  conclusively  find  and  de- 
termine that  upon  the  night  of  Saturday, 
the  9th  day  of  November,  1901,  at  the  Hotel 
Normandie,  the  said  John  E.  Sauer  was 
guilty  of  gross  misconduct  in  being  a  party 
toward  the  procurement  of  the  intoxication 
of  Patrolman  Daniel  O'Keefe,  and  that  his 
misconduct  in  that  regard  was  of  such  a 
character  as  would,  in  the  event  of  the  con- 
viction of  the  defendant  herein,  nullify  the 
proceedings  here  had  and  require  a  new 
trial  of  the  issue  herein  involved.  I  further 
find  and  determine  that  upon  the  night  of 
Saturday,  the  9th  day  of  November,  1901, 
while  in  charge  alone  of  the  jurors  herein 
at  the  Hotel  Normandie,  in  this  city,  Pa- 
trolman Daniel  O'Keefe  became  and  was  in- 
toxicated, and  that  his  intoxication  inca- 
pacitated him  from  discharging  the  duty 
then  and  there  devolving  upon  him,  and  that 
by  reason  of  such  intoxication  unauthorized 
communication  was  had  by  juror  Henry  G. 
Poupard  with  Charles  Lewis  and  Edward 
W.  Harmeyer,  they  not  being  jurors  herein, 
and  that  there  was  then  and  there  oppor- 
tunity given  the  jurors  herein  for  other  un- 
authorized and  improper  communications 
with  persons  with  whom  communication  was 
then  and  there  improper.  I  further  find 
and  determine  that  in  my  opinion  the  mis- 
conduct of  the  said  officer  was  of  such  a 
character  that,  in  the  event  of  a  conviction 
of  the  defendant  herein,  the  facts  being  dis- 
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closed  to  the  court,  a  new  trial  of  this  cause 
would  be  required.  From  the  foregoing 
findings  of  fact  I  have  concluded  that  it'  is 
^within  my  power,  and  that  it  is  my  impera- 
tive duty,  to  discharge  the  jury  herein  im- 
paneled from  further  consideration  of  this 
case,  and  formally  do  declare  this  trial  to 
be  a  mistrial." 

The  findings  of  fact  were  duly  entered 
upon  the  court  journal.  In  the  presence  of 
counsel  for  the  respondent  and  the  respond- 
ent himself,  the  court  then  made  an  order  in 
which  the  findings  of  fact  were  recited,  and 
that  the  trial  was  a  mistrial,  and  discharg- 
ing the  jury  from  further  consideration  of 
the  case,  and  remanding  the  respondent  to 
the  custody  of  the  sheriff  pending  a  new 
trial.  Counsel  for  the  respondent  moved 
the  court  for  his  discharge,  which  motion 
was  overruled,  and  this  proceeding  is 
brought. 

It  is  claimed  the  question  is  one  of  greater 
importance  than  the  personal  rights  of  the 
respondent,  and  involves  the  integrity  of 
the  right  of  trial  by  jury.  It  is  said  that 
no  person  shall  be  placed  twice  in  jeopardy 
for  the  same  offense.  Nor  shall  he  be  de- 
prived of  life,  liberty,  or  property  without 
due  process  of  law.  U.  S.  Const.  Amend, 
art.  5.  No  one  will  question  this  right  of 
a  person  accused  of  crime.  The  trouble 
arises  in  determining  when  one  is  placed 
twice  in  jeopardy. 

It  is  claimed  the  proceedings  heretofore 
had  in  this  case  show  the  respondent  has 
been  placed  in  jeopardy,  and  that  he  should 
now  oe  discharged,  citing  Cooley,  Const. 
Lim.  327;  People  v.  Harding,  53  Mich.  485, 
19  N.  W.  155,  53  Mich.  48,  51  Am.  Rep.  95, 
18  N.  W.  555;  People  v.  Taylor,  117  Mich. 
585,  76  N.  W.  158.  The  courts  of  the  Eng- 
lish-speaking people  have  for  centuries  been 
exceedinglv  jealous  of  the  right  of  persons 
accused  of  crime  to  a  fair  and  impartial 
trial.  This  has  been  provided  for,  not  only 
by  the  action  of  the  courts,  but,  in  this 
country,  by  making  provisions  in  the  writ- 
ten constitutions  intended  to  bring  about 
this  result.  Section  29,  art.  6,  of  the  Con- 
stitution of  Michigan  provides:  "No  per- 
son after  acquittal  upon  the  merits,  snail 
be  tried  for  the  same  offense."  While  this 
language  differs  from  that  used  in  the 
United  States  Constitution,  the  law  of 
jeopardy  is  doubtless  the  same  under  both 
provisions.  "Northville  v.  Westfall^  75  Mich. 
603,  42  N.  W.  1068. 

At  one  time,  the  doctrine  of  placing  the 
accused  in  jeopardy  but  once  was  invoked 
as  a  bar  to  a  second  trial  where  a  jury  had 
disagreed,  or  a  member  of  the  panel  had 
been  taken  so  ill  the  trial  could  not  proceed, 
or  had  died,  but  such  a  claim  would  no 
longer  be  made.  In  People  v.  Harding,  53 
Mich.  481,  19  N.  W.  155,  where  the  jury  had 
disagreed,  it  was  contended  the  respondent 
had  been  placed  in  jeopardy,  and,  as  the  rec- 
ord did  not  show  it  ^ad  been  judicially  de- 
termined the  jury  was  unable  to  agree,  nor 
any  necessity  for  their  discharge,  that  the 
respondent  could  not  again  be  put  upon 
trial.    In    disposing    of    the    case    Justice 
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Cooley  said:  "This  case  is  therefore  to  be 
determined  on  common-law  rules;  and  the 
respondent  relies  upon  People  v.  J  ones ,  48 
Mich.  554,  12  N.  W.  848,  as  ruling  it.  That 
case  is  not  very  fully  reported.  The  record 
showed  that  the  respondent  was  put  on 
trial  before  a  jury  duly  impaneled  and 
sworn;  that  the  prosecution  went  into  the 
proofs  and  rested;  that  thereupon  the  jury 
was  discharged,  and  a  new  information  filed 
against  the  respondent  for  the  same  offense, 
upon  which  he  was  tried  and  convicted.  The 
proceedings  on  the  first  information  were 
pleaded  as  a  bar  to  the  second,  and  this 
court  sustained  the  bar.  No  reason  ap- 
peared for  discharging  the  jury,  and  the 
discharge  stood  upon  the  record  as  an  act 
of  the  court,  not  shown  to  have  been  assented 
to  or  compelled  by  any  necessity.  On  each 
of  the  trials  appearing  in  the  re<M>rd  before 
us,  the  jury  reported  to  the  court  an  in- 
ability to  asree,  and  were  immediately  dis- 
charged by  its  order.  It  is  conceded  on  be- 
half of  respondent  that,  when  it  is  found 
impossible  for  the  jury  to  agree,  the  judge 
may  lawfully  discharge  them  for  that  rea- 
son, and  the  discharge  is  not  an  acquittal; 
but  it  is  contended  that  the  record  must 
show  that  the  judge  found  that  a  necessity 
for  the  discharge  existed;  and  upon  the  va- 
lidity of  this  contention  the  case  must  turn. 
There  is  no  doubt  the  report  of  the  jur^ 
that  they  cannot  agree  is  the  proper  evi- 
dence upon  which  the  judge  should  act  in 
determining  upon  the  impossibility  of  their 
reaching  a  verdict.  But  he  may  not  be 
satisfied  with  their  first  report^  and  has  a 
right  to  keep  them  together  for  further  con- 
siStation  as  long  as,  in  his  opinion,  there  is 
reasonable  ground  for  believing  they  may 
finally  agree.  The  whole  subject,  however, 
is  referred  to  his  judgment;  and  when  he 
decides,  no  one  can  question  his  conclusion. 
And  if  in  this  case  he  had  directed  an  entiy 
upon  the  journal  of  the  court  that,  being 
satisfied  the  jury  could  not  agree,  he  di- 
rected their  discharge,  no  question  could  be 
made  of  the  right  to  proceed  to  a  new  trial. 
But  while  it  would  be  very  proper  to  make 
such  an  entry,  it  has  never  been  the  practice 
in  this  state  to  do  so.  The  fact  that  the 
judge,  on  receiving  the  report  of  the  jury 
of  their  inability  to  agree,  directs  their  dis- 
charge, is  understood  to  be  an  assent  on 
his  part  to  their  own  conclusion,  and  a  de- 
termination by  him  that  the  necessity  for 
their  discharge  without  a  verdict  has  arisen. 
And  we  think  this  a  proper  view  to  take  of 
his  action.  Any  other  would  be  technical, 
and  tend  in  many  cases  to  defeat  justice." 
In  People  v.  Taylor,  117  Mich.  583,  76  N. 
W.  158,  the  respondent  having  been  once 
acquitted,  it  was  held  he  could  not  be  put 
upon  trial  again,  but  in  disposing  of  the 
case  Justice  Hooker  used  the  following  lan- 
guage: "This  case  should  be  distinguished 
from  a  class  of  cases  where,  after  a  jury  is 
impaneled  and  charged  with  the  defendant 
and  his  case,  some  intervening  necessity 
compels  the  discharge  of  the  jury,  e.  g,,  the 
death  or  sickness  of  a  juror,  the  ending  of 
the  term,  a  disagreement,  etc.,  and  possibly 
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a  continuance,  granted  upon  the  motion  of 
the  defendant.  The  case  of  Stewart  v.  State, 
15  Ohio  St.  155|  is  such  a  case.  After  the 
jury  was  sworn  it  was  discovered  that  one 
of  the  jurors  had  been  on  the  grand  jury 
which  found  the  indictment  in  the  case. 
The  defendant's  counsel  objected  to  pro- 
ceeding to  trial  with  the  jury  thus  impan- 
eled, but  declined  to  waive  any  of  the  de- 
fendant's rights.  The  jury  was  discharged, 
and  a  conviction  by  another  jury  was  sus- 
tained. Such  a  case  was  People  v.  Qurdner, 
62  Mich.  312,  29  N.  W.  19.  There  a  ques- 
tion arose  over  the  regularity  of  the  jury, 
and  a  new  one  was  called  upon  the  defend- 
ant's objection  to  the  first.  It  was  said  by 
Mr.  Justice  Champlin  that  'he  has  no  right 
to  complain  that  his  objection  was  sus- 
tained, and  the  discharge  of  the  jury  with 
his  consent  cannot  be  set  up  as  an  acquit- 
tal.' "  See  People  v.  White,  68  Mich.  648, 
37  N.  W.  34. 

These  cases  clearly  recognize  the  doctrine 
that  occasions  may  arise  after  the  trial  is 
entered  upon,  making  it  necessary  to  stop 
the  trial  and  discharge  the  jury,  without  it 
necessarily  following  that  respondent  has 
been  so  placed  in  jeopardy  that  he  cannot 
again  be  put  upon  trial.  While  the  precise 
question  involved  in  this  case  has  not  been 
before  this  court,  it  is  not  a  new  question. 
In  United  States  v.  Morris,  1  Curt.  C.  C. 
23,  Fed.  Gas.  No.  15,815,  after  the  trial  was 
entered  upon,  a  jury  was  discharged  under 
circumstances  very  similar  to  the  case  at 
bar.  In  holding  that  the  respondent  might 
again  be  put  upon  trial  the  court  said: 
"The  rule  of  the  common  law,  as  shown  by 
the  authorities  cited  by  the  defendant's 
counsel,  is  that  neither  party  has  a  right  of 
challenge,  after  the  juror  is  sworn,  for  cause 
then  existing.  But  it  by  no  means  follows 
that  it  is  not  in  the  power  of  the  court, 
at  the  suggestion  of  one  of  the  parties,  or 
upon  its  own  motion,  to  interpose  and 
withdraw  from  the  panel  a  juror  utterly 
unfit,  in  the  apprehension  of  every  honest 
man,  to  remain  there.  Suppose  a.  prisoner 
on  trial  for  his  life  should  inform  the  court 
that  a  juror  had  been  bribed  to  convict  him, 
— ^that  the  fact  was  unknown  to  him  when 
the  juror  was  sworn,  and  that  he  had  just 
obtained  plenary  evidence  of  it,  which  he 
was  ready  to  lay  before  the  court.  Is  the 
court  compelled  to  go  on  with  the  trial? 
Suppose  the  judge,  during  the  trial,  obtains 
bv  accident  personal  knowledge  that  one  of 
the  jurors  is  determined  to  acquit  or  con- 
vict without  any  regard  to  the  law  or  the 
evidence.  Is  he  bound  to  hold  his  peace? 
In  my  judgment  such  a  doctrine  would  be 
as  wide  of  the  common  law  as  it  would  be 
of  common  sense  and  common  honesty.  The 
truth  is  that  this  rule,  like  a  great  many 
other  rules,  is  for  the  orderly  conduct  of 
business.  There  must  be  some  prescribed 
order  for  the  parties  to  make  their  chal- 
lenges, as  well  as  to  do  almost  everything 
else  in  the  course  of  a  trial.'  As  matter  of 
right,  neither  party  can  deviate  from  this 
order.  And  it  is  the  duty  of  the  court  to 
enforce  these  rules,  which  are  for  the  gen- 
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era]  good,  even  if  they  occasion  inconveni 
ence  and  loss  in  particular  cases.  But  there 
goes  along  with  all  of  them  the  great  prin- 
ciple that,  being  designed  to  promote  the 
ends  ol  justice,  they  shall  not  be  used  ut- 
terly to  subvert  and  defeat  it;  being  in- 
tended as  a  fence  against  disorder,  they 
shall  not  be  turned  into  a  snare.  They  do 
not  tie  the  hands  of  the  court,  so  that  when, 
in  the  sound  discretion  of  the  oouri^  the 
public  justice  plainly  requires  its  inter- 
position, it  may  not  interpose ;  and  it  would 
be  as  inconsistent  with  authority  as  with 
the  great  interests  of  the  community  to 
hold  the  court  restrained.  A  very  eminent 
English  judge  has  treated  this  rule  ooncem- 
ing  challenges  just  as  I  believe  it  should  be 
treated.  Chief  Justice  Abbott  says:  'I 
have  no  doubt  that  if,  from  inadvertence  or 
any  other  cause,  the  prisoner  or  his  counsel 
should  have  omitted  to  make  the  challenge 
at  the  proper  moment,  the  strictness  of  the 
rule  which  confines  him  to  make  the  chal- 
lenge before  the  officer  begins  to  administer 
the  oath  would  not  be  insisted  on  by  the 
attorney  general,  or,  if  insisted  on  by  him, 
would  not  be  allowed  by  the  court.'  [The 
Derby  Case,  Joy,  Confessions,  220.]  That 
is,  like  other  rules  of  procedure  in  trials, 
it  is  in  the  power  of  the  court  to  dispense 
with  it  when  justice  requires.  But  the  in- 
terposition of  the  court  may  be  placed  on 
even  higher  ground,  supported  by  authority 
which  in  this  court  is  decisive.  In  United 
States  V.  Peree,  9  Wheat.  579,  6  L.  ed.  165, 
the  question  came  before  the  Supreme  Court 
whetner  it  was  in  the  power  of  the  circuit 
court  to  discharge  a  juiy  in  a  capital  case 
and  afterwards  put  the  prisoner  on  trial  by 
another  jury.  The  distinction  between  cap- 
ital cases  and  misdemeanor,  under  the  pro- 
vision of  the  Constitution  of  the  United 
States,  cited  by  the  defendant's  counsel,  is 
very  plain;  yet,  speaking  even  of  capital 
cases,  the  court  says:  'We  think  that  in 
all  cases  of  this  nature  the  law  has  invested 
courts  of  justice  with  authority  to  discharge 
a  jury  from  giving  any  verdict,  whenever, 
in  their  opinion,  taking  all  the  circum- 
stances into  consideration,  there  is  a  mani- 
fest necessity  for  the  act,  or  the  ends  of 
public  justice  would  otherwise  be  defeated. 
They  are  to  exercise  a  sound  discretion  on 
the  subject,  and  it  is  impossible  to  define 
all  the  circumstances  which  would  render 
it  proper  to  interfere.'  That  a  court  would 
interfere  far  more  readily  in  a  case  of  mis- 
demeanor there  can  be  no  doubt,  and  it  is 
so  asserted  in  terms  by  Story,  J.,  in  United 
Btatee  v.  Coolidge,  2  Gall.  364,  Fed.  Cas. 
No.  14,858.  In  United  States  v.  Shoemaker, 
2  McLean,  114,  Fed.  Cas.  No.  16,279,  and 
United  States  v.  Qihert,  2  Summ.  19,  Fed. 
Cas.  No.  15,204,  it  will  be  found  that  Jus- 
tices Washington,  Story,  and  McLean  have 
all  acted  in  their  circuits  upon  these  prin- 
ciples. Now,  if  the  court  has  such  a  discre- 
tion, and  if,  as  the  Supreme  Court  says,  it 
is  to  be  exercised  even  in  capital  cases,  where 
the  ends  of  public  justice  would  otherwise 
be  defeated,  what  case  can  be  imagined  more 
fit  for  its  interposition  than  one  where  the 
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court  finds  that  a  juror  is  so  biased,  either 
against  the  prisoner  or  the  government, 
that  he  is  unfit  to  sit  in  the  cause!  The 
truth  is  that  it  is  an  entire  mistake  to  con- 
found this  discretionary  authority  of  the 
court,  to  protect  one  part  of  the  tribunal 
from  corruption  or  prejudice,  with  the  right 
of  challenge  allowed  to  a  party.  And  it  is, 
at  least,  equally  a  mistake  to  suppose  .that, 
in  a  court  of  justice,  either  party  can  have 
a  vested  ri^ht  to  a  corrupt  or  prejudiced 
juror,  who  is  not  fit  to  sit  in  judgment  in 
the  case.  I  hazard  nothing  in  saying  that 
no  such  right  is  known  to  l£e  common  law." 
The  case  of  Simmons  v.  United  States,  142 
U.  S.  148,  35  L.  ed.  968,  12  Sup. 
Ct.  Rep.  171,  was  a  case  very  similar 
to  this.  The  opinion  is  by  Justice  Gray, 
who  said:  "The  general  rule  of  law  upon 
the  power  of  the  •court  to  discharge  the 
jury  in  a  criminal  case  before  verdict  was 
laid  down  by  this  court  more  than  sixty 
years  ago,  in  a  case  presenting  the  question 
whether  a  man  charged  with  a  capital  crime 
was  entitled  to  be  discharged  because  the 
jury,  being  unable  to  agree,  had  been  dis- 
charged, without  his  consent,  from  giving 
any  verdict  upon  the  indictment.  The 
court,  speaking  by  Mr.  Justice  Story,  said : 
'We  are  of  opinion  that  the  facts  constitute 
no  legal  bar  to  a  future  trial.  The  pris- 
oner has  not  been  convicted  or  acquitted, 
and  may  again  be  put  upon  his  defense.  We 
think  that,  in  all  cases  of  this  nature,  the 
law  has  invested  courts  of  justice  with  the 
authority  to  discharge  a  jury  from  giving 
any  verdict,  whenever,  in  tneir  opinion,  tak- 
ing all  the  circumstances  into  consideration, 
there  is  a  manifest  necessity  for  the  act,  or 
the  ends  of  public  justice  would  otherwise 
be  defeated.  They  are  to  exercise  a  sound 
discretion  on  the  subject;  and  it  is  impos- 
sible to  define  all  the  circumstances  which 
would  render  it  proper  to  interfere.  To  be 
sure,  the  power  ought  to  be  used  with  the 
greatest  caution,  under  urgent  circum- 
stances, and  for  very  plain  and  obvious 
causes;  and,  in  captal  cases  especially, 
courts  should  be  extremely  careful  bow  they 
interfere  with  any  of  the  chances  of  life  in 
favor  of  the  prisoner.  But,  after  all,  they 
have  the  right  to  order  the  discharge;  and 
the  security  which  the  public  have  for  the 
faithful,  sound,  and  conscientious  exercise 
of  this  discretion  rests,  in  this  as  in  other 
cases,  upon  the  responsibility  of  the  judges, 
under  their  oaths  of  office.'  United  States 
V.  Peree,  9  Wheat.  579,  6  L.  ed.  165.  A  re- 
cent decision  of  the  court  of  Queen's  bench, 
made  upon  a  full  review  of  the  English  au- 
thorities, and  affirmed  in  the  exchequer 
chamber,  is  to  the  same  effect.  Winsor  ▼. 
Queeyi,  L.  R.  1  Q.  B.  289,  390,  6  Best  &  S. 
143,  and  7  Best  A  S.  490.  .  .  .  There 
can  be  no  condition  of  things  in 
which  the  necessity  for  the  exercise 
of  this  power  is  more  manifest,  in 
order  to  prevent  the  defeat  of  the  ends  of 
public  justice,  than  when  it  is  made 
to  appear  to  the  court  that,  either 
by  reason  of  facts  existing  when  the 
jurors    were    sworn,    but    not    then    dis- 
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closed  or  known  to  the  courts  or  by 
reason  of  outside  influences  brought  to  bear 
on  the  jury  pending  the  trial,  the  jurors  or 
any  of  them  are  subject  to  such  bias  or 
prejudice  as  not  to  stand  impartial  between 
the  goYemment  and  the  accused.  As  was 
well  said  by  Mr.  Justice  Curtis  in  a  case 
very  like  that  now  before  us:  'It  is  an  en- 
tire mistake  to  confound  this  discretionary 
authority  of  the  court  to  protect  one  part 
of  the  tribunal  from  corruption  or  preju- 
dice with  the  right  of  challenge  allowed  to 
a  party.  And  it  is,  at  least,  equally  a  mis- 
take to  suppose  that,  in  a  court  of  justice, 
either  party  can  have  a  vested  right  to  a 
eorrupt  or  prejudiced  juror,  who  is  not  fit 
to  sit  in  judgment  in  the  case.'  United 
States  V.  Morris,  1  Curt.  C.  C.  23,  37,  Fed. 
Cas.  No.  15,815.  Pending  the  first  trial  of 
the  present  case,  there  was  brought  to  the 
notice  of  the  counsel  on  both  sides,  and  of 
the  court,  evidence  on  oath  tending  to  show 
that  one  of  the  jurors  had  sworn  falsely  on 
his  voir  dire  that  he  had  no  acquaintance 
with  the  defendant;  and  it  was  undisputed 
that  a  letter  since  written  and  published  in 
the  newspapers  by  the  defendant's  counsel, 
commenting  upon  that  evidence,  had  been 
read  by  that  juror  and  by  others  of  the 
jury.  It  needs  no  argument  to  prove  that 
the  judge,  upon  receiving  such  information, 
was  fully  justified  in  concluding  that  such 
a  publication,  under  the  peculiar  circum- 
stances attending  it,  made  it  impossible  for 
that  jury,  in  considering  the  case,  to  act 
with  the  independence  and  freedom  on  the 
part  of  each  juror  requisite  to  a  fair  trial 
of  the  issue  between  the  parties.  The  judge 
having  come  to  that  conclusion,  it  was 
clearly  within  his  authority  to  order  the 
jury  to  be  discharged,  and  to  put  the  de- 
fendant on  trial  by  another  juiy;  and  the 
defendant  was  not  thereby  twice  put  in 
jeopardy,  within  the  meaning  of  the  5th 
Amendment  to  the  Constitution  of  the 
United  States." 

Both  of  these  cases  were  cited  with  ap- 


proval in  Thompson  v.  United  States,  155 
U.  8.  271,  39  L.  ed.  146,  15  Sup.  a.  Rep.  73. 
In  our  effort  to  see  that  the  rights  of  per- 
sons accused  of  crime  are.  protected,  we 
should  not  overlook  the  fact  that  the  people 
also  have  interests  that  should  be  safe- 
guarded. It  is  a  right  of  which  the  accused 
cannot  be  deprived  to  have  his  case  tried  by 
an  impartial  jury.  The  people  have  an 
equal  right  to  have  their  case  tried  by  a 
jury  no  member  of  which  has  obtained  a 
place  thereon  for  the  purpose  of  preventing 
a  righteous  verdict.  If  during  the  progress 
of  the  trial  the  trial  judge  learns,  or  it  is 
satisfactorily  made  to  appear  to  him,  that 
one  or  more  jurors  had  obtained  places  on 
the  jury  intending  to  convict  the  accused 
whatever  the  evidence,  can  there  be  any 
doubt  that  it  is  not  only  his  right,  but  bis 
duty,  to  say  there  has  been  a  mistrial?  Can 
there  be  any  doubt  of  the  converse  of  this 
proposition?  The  accused  has  a  right  to  a 
trial  by  a  fair  and  impartial  jur^,  but  he 
has  no  vested  right  to  a  trial  by  a  jury  some 
member  of  which  is  not  impartial,  but  who 
obtained  his  place  thereon  for  the  purpose 
of  acquitting  the  accused  whatever  might 
be  the  evidence.  The  trial  judge  would  not 
be  justified  in  discharging  a  jury  and  de- 
claring a  mistrial  for  slight  cause,  but  if 
the  facts  exist,  as  found  by  the  trial  judge 
after  a  careful  investigation  made  by  him, 
it  would  be  a  reflection  upon  the  administra- 
tion of  justice  to  say  the  trial  must  proceed. 
The  conduct  of  the  two  jurors  and  of  the 
court  officer  indicate  a  very  strong  proba- 
bility that  improper  influences  were  at  work 
which  might  affect  the  verdict  of  the  jury, 
and   justified   the   conclusions   of  the  trial 


Tne  other  questions  argued  by  counsel 
have  been  considered,  but  we  do  not  deem  it 
necessary  to  discuss  them.  The  application 
for  the  discharge  of  the  respondent  is  de- 
nied, 

Iions,  J.,  did  not  sit.  The  other  Jus- 
tices concurred. 
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TECUMSEH  NATIONAL  BANK 

V, 

CHAMBERLAIN  BANKING  HOUSE  et  al, 
Appts, 

.Neb 


(. 


.) 


*1,     A      banU      exaiulner      ^rho      takes 
cbarse    of   the   assets    of   a   aatloaal 

•Headnotes  by  Sedgwick,  C. 


bank  nnder  the  directions  of  the  comp- 
troller Is  not  the  agent  for  the  bank  In  such 
negotiation  as  the  bank  may  be  permitted 
to  enter  into  with  a  view  to  the  resumption 
of  business* 
2.  TVhea  a  defanltlnir  officer  of  svcb 
bank,  for  tbe  purpose  of  replealsh- 
inor  the  assets  of  the  bank  to  enable  it  to 
resume  business,  Is  allowed  to  furnish,  col- 
lateral securities  for  his  Indorsements  upon 
paper  prevlonsly  sold  by  him  to  the  bank. 


Nora. — Por  a  case  holding  that  a  bank  is  not 
bound  by  nnauthorlsed  statements  of  cashier 
made  for  the  purpose  of  inducing  a  person  to 
become  surety  on  the  bond  of  a  teller,  see.  In 
this  series,  Lleberman  ▼.  First  Nat.  Bank 
(Del.)  48  L.  R.  A.  614. 

As  to  liability  of  bank  for  false  statement 
by  cashier  as  to  amount  Insurance  company 
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has  on  deposit,  see  Hlndman  y.  First  Nat. 
Bank  (C.  C.  App.  6th  C.)  48  L.  R.  A.  210, 
ante^  108. 

As  to  liability  of  directors  for  false  state- 
ments in  report  to  person  buying  stock  In  re- 
liance thereon,  see  Gerner  ▼.  Mosher  (Neb.) 
46  L.  R.  A  244. 
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Npreventatlons  made  by  mch  examiner  as  to 
the  Ilabllltieeof  anch  officer  to  the  bank  and 
the  value  and  condition  of  the  aecurltlea  al- 
ready furnished  by  him  are  not  binding  upon 
the  bank  ;  and  one  who  fumlshea  collateral  se- 
curities to  such  defaulting  officer  to  be  so 
Hsed  by  him  cannot  rely  upon  such  repre- 
sentations of  the  examiner  as  a  defense  In 
an  action  by  the  bank  to  foreclose  its  Hen 
upon  such  securities^ 

8.  Sncb  bank*  belnv  represented  hy  a 
majorltr  of  Its  board  of  directors, 
Who  are  not  in  default,  may,  with  the  con- 
sent of  the  comptroller,  accept  such  collat- 
eral securities  from  such  defaulting  officer ; 
and  In  obtaining  securities  from  a  third  per- 
son, to  be  used  by  him  for  that  purpose,  sucb 
defaulting  officer  will  not  be  regarded  as  the 
agent  of  the  bank.  His  representations  as 
to  his  liability  to  the  bank,  and  the  yalue 
and  condition  of  the  securities  already  fur- 
nished by  him,  will  not  be  binding  upon  the 
bank,  so  as  to  enable  the  person  furnishing 
such  securities  at  his  request,  with  knowledge 
of  the  purpose  for  which  he  Intends  to  use 
the  same,  to  rely  upon  such  representations 
as  a  defense  in  a  subsequent  action  by  the 
bank  to  foreclose  Its  lien  upon  such  se- 
curities. 

4.  Tbe  eontraet  of  a  defanltlav  bank 
ollleer  to  tnrntsb  collateral  security 
for  his  Indorsement  upon  paper  previously 
sold  to  the  bank  by  him  so  as  to  replenish 
the  assets  of  the  bank  and  enable  it  to  re- 
sume business  is  not  Illegal,  and  after  such 
securities  have  been  furnished,  and  the  bank 
has  resumed  business,  the  person  furnishing 
such  securities  at  the  request  of  such  de- 
faulting officer  with  knowledge  of  the  use 
to  be  made  thereof  by  him  cannot  be  heard 
to  say  that  there  was  no  consideration  for 
furnishing  the  same. 

8.  "Wben  a  principal  Is  represented 
br  a  dnly  antborlsed  a  vent,  and  some 
third  person  who  may  also  be  benefited  by 
the  transaction  assumes,  without  the  knowl- 
edge or  consent  of  the  principal  or  his  agent, 
to  make  representations  and  statements  to 
promote  the  transaction,  the  principal  will 
not  be  bound  thereby,  although  he  accepts 
the  benefits  of  the  transaction  negotiated  by 
his  agent. 

(December  4,  1901.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Johnson  Coun- 
ty in  favor  of  plaintiff  in  an  action  brought 
to  foreclose  a  lien  on  assigned  bank  stock. 
Affirmed. 

The  facta  are  stated  in  the  Commission- 
er'a  opinion. 

Messrs.  J.  W.  Deweese,  M.  B.  C.  True, 
IsHam  Keayls,  and  Kobert  Kyan,  for 
appellants : 

Whether  or  not  the  parties  were  acting 
as  authorized  agents  of  the  bank  is  imma- 
terial, in  view  of  the  fact  that  now  the  bank 
seeks  to  avail  itself  of  the  fruits  of  these 
misrepresentations.  Under  such  circum- 
stances, it  ratifies  the  acta  of  its  hitherto 
unauthorized  agents,  and  they  become  as 
binding  as  though  the  authority  had  ante- 
cedently existed. 

Johnston  v.  Miltoaukee  &  W.  Invest.  Co. 
49  Neb.  68,  68  N.  W.  383;  Hughes  v.  Insur- 
ance Co.  of  N.  A.  40  Neb.  627,  69  N.  W.  112; 
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Farmer^  d  M.  Bavk  y.  Farmert^  &  M.  If  at. 
Bank,  49  Neb.  370,  68  N.  W.  488;  Martin 
V.  Humphrey,  58  Neb.  414,  78  N.  W.  715. 

Griffith  as  bank  examiner  was  in  actual 
control  of  the  property  of  the  bank.  He  ad- 
vised with  the  directors  and  stockholders 
as  to  the  means  for  putting  the  bank  into 
operation  again,  and  acted  with  them  in 
the  adjustment  of  its  affairs.  All  this  was 
within  the  general  scope,  if  not  the  strict 
letter,  of  his  duties, — ^his  duties  were  to 
comserye  the  interests  of  the  bank.  The 
bank  has  accepted  the  fruits  of  his  activity, 
with  full  knowledge,  now,  of  his  efforts, 
and,  by  this  action,  it  must  be  held  to  have 
ratified  what  he  did. 

Russell  A  Holmea  were,  both  by  law  and 
by  subsisting  contract,  boimd  to  make  good 
their  obligations  expressed  in  their  indorse- 
ments, or  to  seciure  them;  hence,  a  promise 
to  extend  the  time  in  which  to  do  it  oonld 
be  no  consideration  for  doing  it. 

Esterly  Harvesting  Mach\  Go.  y.  PringU^ 
41  Neb.  265,  59  N.  W.  804;  Baldwin  Invest. 
Co.  y.  Bailey,  45  Neh.  580,  63  N.  W.  847. 

As  the  delivery  of  the  stock  could  not  be 
a  consideration  for  the  promise  to  extend, 
so  the  promise  to  extend  could  not  be  a  con- 
sideration for  the  delivery  of  the  stock. 

The  bank  cannot  now  plead  the  promise 
to  extend  as  consideration  for  the  delivery 
of  the  stock,  even  if  %  promise  to  extend 
was  actually  given. 

There  was  no  power  on  the  part  of  the 
bank  to  agree  to  an  extension  of  time  of 
payment  of  the  notes  when  the  stock  waa 
assigned  by  Mrs.  Chamberlain.  There  was 
no  attempt  to  make  such  extension ;  and,  hs 
the  collateral  was  pledged,  as  appellee 
claims,  to  secure  notes  already  in  existence 
according  to  their  terms,  there  was  no  con- 
sideration for  the  assignment  of  the  certifi- 
cate of  stock. 

Kansas  Mfg.  Co.  y.  Qandy,  11  Neb.  448, 
38  Am.  Rep.  370,  9  N.  W.  569;  Wearse  v. 
Peirce,  24  Pick.  141;  Contoell  v.  Clifford, 
45  Ind.  392;  Bmith  y.  Newton,  38  111.  230; 
Waterbury  v.  Andrews,  67  Mich.  281,  34  N. 
W.  575 ;  Kennedy  v.  Goodman,  14  Neb.  585, 
16  N.  W.  834;  Barnes  v.  Van  Keuren,  31 
Neb.  165,  47  N.  W.  848;  Steen  v.  Stretch, 
50  Neb.  572,  70  N.  W.  48;  Starr  y.  Earle, 
43  Ind.  478;  Jones  v.  Ritter,  32  Tex.  717; 
Evansville  Nat.  Bank  v.  Kaufmann,  93  N. 
Y.  289,  45  Am.  Rep.  204;  Green  v.  Thorn- 
ton, 49  N.  C.  (4  Jones  L.)  230;  Ware  v. 
Adams,  24  Me.  177;  Mecomey  v.  Stanley, 
8  Cush.  85;  Shupe  v.  Galbraith,  32  Pa.  10. 

The  indebtedness  of  Russell  &.  Holmes  to 
the  bank  was  contracted  while  the  one  was 
president  and  the  other  a  director  of  the 
bank,  the  indebtedness  being  largely  in  ex- 
cess of  the  amount  allowed  by  law,  and  the 
contracting  of  which  was  illegal  and  forbid- 
den by  the  law  governing  the  bank.  These 
facts  tainted  wifii  illegality  the  transaction 
by  which  the  stock  of  Mrs.  Chamberlain 
was  pledged  as  security,  even  if  there  had 
been  no  misrepresentation  of  facts,  or  fraud 
perpetrated  directly  upon  her. 

Workingmen*s  Bkg.  Co.  v.  Rautenberg, 
103  111.  460,  42  Am.  Rep.  26;   Dentaon  y. 
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Oibson,  24  Mich.   194;   Rawdon  ▼.  Blatch- 
ford,  1  Sandf.  Ch.  344. 

On  petition  for  rehearing, 

Mn.  Chamberlain  could  only  be  estopped 
by  facta  within  her  knowledge. 

Nash  V.  Baker,  40  Neb.  294,  58  N.  W.  706. 

A  consideration  sufficient  to  support  a 
contract  must  be  either  a  benefit  accruing 
to  the  promisor,  or  a  loss  or  a  disadvantage 
sustained  by  the  promisee. 

Chitty,  Contr.  28;  Tompkins  v.  Philfpa,  12 
Ga.  62;  Potcell  v.  Brotcn,  3  Johns.  104; 
Molyneux  v.  Collier,  17  Ga.  46;  Judd  v. 
Martin,  97  Ind.  173;  Story,  Contr.  9  648; 
Overstreet  v.  Philips,  1  Litt.  (Ky.)  120; 
Carr  v.  Card,  34  Mo.  613;  Day  v.  Gardner, 
42  N.  J.  Eq.  199,  7  Atl.  366;  Dondn  v. 
Smith,  35  Vt.  69;  Cordon  v.  Dalby,  30  Iowa, 
228;  Clark  v.  Bigoumey,  17  Conn.  618; 
Lane  v.  Scott,  57  Tex.  372;  Hughes  v. 
Sprague,  4  111.  App.  301 ;  Ford  v.  Crenshaw, 
1  Litt.  (Ky.)  68;  Conover  v.  Stillioell,  34 
N.  J.  L.  64. 

The  detriment  to  the  promisee  which  will 
suffice  as  a  consideration  must  be  a  detri- 
ment on  entering  into  the  contract, — not 
from  the  breach  of  it. 

Ridgway  v.  Grace,  2  Misc.  293,  21  N.  Y. 
Supp.  934. 

Plaintiff  was  bound  by  the  representa- 
tions of  Mr.  Griffith,  even  though  he  was 
bank  examiner. 

Mr,  S.  P.  DaTidson,  for  appellee: 

The  agreement  of  the  plaintiff  bank  to 
give  Russell  &  Holmes  a  reasonable  time  in 
which  to  collect  the  paper  discounted  for 
them  by  nlaintiff  is  a  sufficient  considera- 
tion for  the  assignment  and  transfer  to  it 
by  defendant  Edith  Russell  Chamberlain  of 
the  certificate  of  stock  in  defendant  corpora- 
tion. 

CaUcins  y.  Chandler,  36  Mich.  322,  24 
Am.  Rep.  693;  Bidtoell  v.  Evans,  1  Penr.  & 
W.  383,  21  Am.  Dec.  387;  King  v.  Upton, 
4  Me.  387,  16  Am.  Rep.  266;  Elting  v.  Van- 
derlyn,  4  Johns.  237;  Rogers  v.  Empkie 
Hardware  Co,  24  Neb.  653,  39  N.  W.  844; 
Mathews  v.  Seaver,  34  Neb.  695,  52  N.  W. 
283. 

The  extension  of  the  time  of  payment  of 
her  husband's  past-due  indebtedness  is  a  suf- 
ficient consideration  to  support  a  wife's  con- 
tract as  his  surety  for  such  debt. 

Smith  V.  Spaulding,  40  Neb.  339,  68  N. 
W.  952;  Griffin  v.  Chase,  36  Neb.  328,  54  N. 
W.  672;  Ede  v.  Johnson,  16  Cal.  63;  Her- 
man, Chat.  Mortg.  §98,36;  Manns  v.  Brook- 
ville  Nat.  Bank,  73  Ind.  243 ;  Colebrook,  Col- 
lateral Securities,  §  304;  GermaniaNat.Bank 
V.  Case,  99  U.  8.  628,  26  L.  ed.  448;  Stuht 
V.  Sweesy,  48  Neb.  767,  67  N.  W.  748;  Chaf- 
>«  V.  Atlas  Lumber  Co.  43  Neb.  225,  61  N. 
~.  637. 

A  guaranty  of  a  third  person  for  the  pay- 
ment of  a  debt  of  a  director  of  a  bank  in 
excess  of  the  sum  allowed  by  law  is  not  il- 
legal and  void. 

Morawetz,  Priv.  Corp.  S  464;  Ang.  &,  A. 
Priv.  Corp.  §  264;  Parish  v.  Wheeler,  22  N. 
Y.  404;  SnUth  v.  Bank  of  the  State,  18  Ind. 
327;  Bank  of  Middlebury  ▼.  Bingham,  33 
Vt.  621 ;  Elder  v.  First  Nat,  Bank,  12  Kan. 
67  L.  R.  A. 
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238;  Richmond  Bank  v.  Robinson,  42  Me. 
589;  O'Hare  v.  Second  Nat,  Bank,  77  Pa. 
96;  Littlewort  v.  Davis,  50  Miss.  408; 
Stephens  v.  Monongahela  Nat,  Bank,  88  Pa. 
157;  First  Nat,  Ba/nk  v.  Garlinghouse,  22 
Ohio  St.  502,  10  Am.  Rep.  761 ;  Union  Gold 
Min,  Co,  V.  Rocky  Mountain  Nat,  Bank,  96 
U.  S.  640,  24  L.  ed.  648;  Whitney  v.  Wy- 
man,  101  U.  S.  397,  25  L.  ed.  1062;  Bates 
V.  Bank  of  Alabama,  2  Ala.  462;  Bond  v. 
Central  Bank,  2  Ga.  92. 

A  corporation  is  not  chargeable  with  the 
knowledge,  nor  bound  by  the  acts,  of  one  of 
its  officers  in  a  matter  in  which  he  acts  in 
behalf  of  his  own  interests,  and  deals  with 
the  corporation  as  a  private  individual,  and 
in  no  way  represents  it  in  the  transaction. 

Koehler  v.  Dodge,  31  Neb.  329,  47  N.  W. 
913;  Buffalo  County  Nat.  Bank  v.  Sharpe, 
40  Neb.  123,  68  N.  W.  734;  Barnes  v.  Tren- 
ton Gaslight  Co.  27  N.  J.  Eg.  33 ;  First  Nat. 
Bank  v.  Christopher,  40  N.  J.  L.  435,  29 
Am.  Rep.  262;  Custer  v.  Tompkins  County 
Bank,  9  Pa.  27;  Winchester  Y.  Baltimore 
d  S.  R,  Co,  4  Md.  231;  Wickersham  v.  Chi- 
cago Zinc  Co.  18  Kan.  481,  26  Am.  Rep. 
784;  La  Farge  F,  Ins,  Co.  v.  Bell,  22  Barb. 
54 ;  Washington  Bank  v.  Lewis,  22  Pick.  24. 

The  liability  of  the  guarantor  becomes 
fixed  at  the  time  of  guaranty  of  pajrment, 
and  does  not  depend  upon  proceeding 
against  the  principal  maker.  Where  the 
maker  is  insolvent  suit  against  him  is  un- 
necessary to  charge  even  a  guarantor  of  col- 
lection. 

Colebrooke,  Collateral  Securities,  §  261; 
Bloom  V.  Warder,  13  Neb.  476,  14  N.  W. 
393. 

Sedswiok,  C,  filed  the  following  opin* 
ion: 

On  the  16th  day  of  October,  1891,  the 
comptroller  of  the  currency,  through  the 
bank  examiner,  closed  the  doors  of  the  Te- 
cumseh  National  Bank,  and  took  possession 
of  its  assets.  The  embarrassment  of  the 
bank  was  caused  by  excessive  loans  to  Rus- 
sell ic  Holmes,  and  by  discounting  a  large 
amount  of  commercial  paper  upon  whi3i 
they  were  indorsers.  The  firm  of  Russell 
&  Holmes  was  composed  of  James  D.  Russell, 
who  was  a  director  in  the  bank,  and  Charles 
A.  Holmes^  who  was  also  a  director  and  was 
president  of  the  bank.  They  also  held  a 
majority  of  the  stock  of  the  bank.  After 
the  examiner  had  taken  charge  of  the  banl^ 
an  effort  was  made  to  reopen  the  bank  for 
business,  and  the  comptroller  proposed  to 
allow  such  action  to  be  taken  if  Russell  A 
Holmes  would  pav  in  cash  their  direct  in- 
debtedness to  the  bank,  so  as  to  reduce  it  to 
$5,000,  the  limit  allowed  by  law;  and  would 
also  satisfactorily  secure  their  indirect  lia- 
bility as  indorsers.  Russell  &  Holmes  ap- 
pear to  have  still  retained  the  confidence  of 
the  people  to  a  considerable  extent,  and  suc- 
ceeded in  obtaining  accommodation  notes 
from  the  farmers  and  others  of  their  basi- 
ness  acquaintances  sufficient  fjo  enable  them 
to  pay  to  the  examiner  the  amount  required 
to  be  paid  upon  their  direct  indebtedness; 
and  also  put  up  various  collateral  securities 
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for  tlieir  liability  as  indoraen,  and  among 
such  collaterals  the  banking  stock  in  ques- 
tion in  this  suit,  which  is  72  shares  of  $100 
each  of  the  capital  stock  of  the  Chamber- 
lain Banking  House  of  Tecumseh.  Charles 
M.  Chamberlain  was  at  the  time  cashier  of 
the  Chamberlain  Banking  House,  defendant, 
and  the  defendant  Edith  R.  Chamberlain  is 
his  wife.  She  is  also  the  daughter  of  James 
D.  Russell,  of  the  firm  of  Russell  &  Holmes, 
Soon  after  the  bank  was  closed  by  the  ex- 
aminer, she  was  induced  to  and  did  assign 
this  stock  to  the  Tecumseh  National  Bank, 
and  delivered  it  to  her  father,  who  deposited 
it  with  the  bank  as  collateral  to  the  indebt- 
edness and  liability  of  Russell  &  Holmes 
and  the  individual  members  of  that  firm. 
The  securities  being  approved  by  the  comp- 
troller, the  bank  resumed  business,  but  the 
liabilities  of  Russell  &  Holmes  to  the  bank 
have  not  been  satisfied.  This  action  was 
brought  in  the  district  court  of  Johnson 
county  to  foreclose  the  lien  of  the  plaintiff 
bank  upon  ^aid  bank  stock  so  assigned. 
Upon  the  trial  of  the  cause  in  the  district 
court  there  were  findings  and  a  decree  in 
'favor  of  the  plaintiff  bank,  and  the  defend- 
ants Edith  R.  Chamberlain  and  the  Cham- 
berlain Banking  House  have  brought  the 
case  to  this  court  by  appeal. 

1.  It  is  contended  by  the  plaintiffs  in 
error  that  the  transfer  of  the  stock  is  void- 
able, because  Edith  R.  Chamberlain  was  in- 
duced to  assign  the  same  by  the  misrepre- 
sentations of  the  officers  and  directors  of 
the  bank  and  the  national  bank  examiner. 
The  trial  court  made  the  following  finding 
of  fact:  "To  obtain  the  assignment  and 
transfer  of  said  certificate  by  his  daughter, 
James  D.  Russell  said  to'  her  that  every- 
thing had  been  straightened  up  at  the  bank ; 
that  she  would  not  lose  the  stock;  that  they 
simply  wanted  it  for  a  short  time  in  ordeV 
to  enable  Mr.  Griffith  to  make  a  better 
showing  to  the  comptroller  at  Washington; 
that  the  paper  it  was  to  secure  had  been 
passed  on  by  the  directors,  and  said  to  be 
good,  but  that,  in  any  event,  in  case  the 
paper  was  not  good,  there  was  other  collat- 
eral,— $30,000  of  his  and  Mr.  Holmes's  life 
insurance;  also  stock  in  the  banks  at  Ster- 
ling, Elk  Creek,  and  Johnson,  and  stock  in 
the  stone  quarry  company, — so  hers  would 
not  be  touched.  Similar  statements  were 
made  by  the  examiner  to  her  husband,  to 
her  brother-in-law,  and  in  the  presence  of 
the  witness  Mr.  Rood,  each  of  whom  reported 
to  her  what  the  examiner  had  said.  Edith- 
Russell  Chamberlain  relied  on  what  her 
father  said  to  her  and  on  what  her  husband, 
her  brother-in-law,  and  Mr.  Rood  reported 
to  her  was  said  by  Mr.  Griffith,  the  exam- 
iner, and  was  thereby  induced  to  make  said 
assignment  and  transfer  of  said  stock.'' 
And  the  following  conclusions  of  law :  "Al- 
though James  D.  Russell  was  a  director  of 
plaintiff  bank  at  the  time  he  made  the  state- 
ments to  his  daughter,  Edith  Russell  Cham- 
berlain, on  which  she  relied,  and  which  in- 
duced her  to  assign  and  transfer  her  said 
stock,  yet  he  was  then  acting  for  himself 
alone,  and  not  for  or  on  behalf  of  the  plain- 
67  L.  R.  A. 


tiff.  His  statements,  however  false  and 
fraudulent  they  may  have  been,  were  not 
the  statements  of  the  plaintiff,  nor  made  on 
its  behalf,  and  were  not  binding  on  plaintiff. 
John  M.  Griffith,  national  bank  examioer, 
had  no  authority  to  make  representations 
of  any  kind  which  could  in  law  bind  the 
plaintiff  bank.  His  powers  are  defined  hj 
the  national  statutes.  Each  person  dealing 
with  him  is  bound  to  know  the  extent  of  his 
authority.  His  statements  to  Charles  M. 
Chamberlain,  to  Clarence  K.  Chamberlain, 
and  in  the  presence  of  Rood,  which  they  re- 
ported to  defendant  Edith  Russell  Chamber- 
lain, were  not  binding  upon  plaintiff  bank, 
were  not  such  as  he  had  power  to  make,  and 
were  not  such  as,  though  false,  would  give 
defendant  a  standing  in  equity  to  avoid  the 
said  transfer  of  her  said  stock  to  plaintiff." 
It  is  insisted  that  this  finding  of  fact  is  not 
supported  by  the  evidence,  and  it  is  aigued 
that,  because  Russell's  interest  would  be 
subserved  by  the  bank's  resumption  of  busi- 
ness, therefore,  in  the  absence  of  evidence 
on  that  pointy  it  cannot  be  presumed  that 
Russell  did  not  represent  his  bank  interest 
as  well  as  his  individual  interest.  But  we 
think  that  this  position  is  not  well  taken. 
The  evidence  shows  that  Russell  had  bor- 
rowed a  large  amount  of  money  from  the 
bank,  and  incurred  large  obligations  to  the 
bUnk  by  his  indorsements,  with  Holmes,  of 
commercial  paper  transferred  to  the  bank. 
It  is  true  that  Russell  and  Holmes  were  di- 
rectors of  the  bank,  and  as  such  officers  had. 
with  the  other  three  directors,  control  of 
the  affairs  of  the  bank;  but  they  also  hnd 
personal  individual  business  with  the  bank, 
and  in  their  personal  transactions  with  the 
bank  they  coidd  not  represent  the  bank,  nor 
participate  in  such  representation.  When 
they  incurred  obligations  to  the  bank,  or 
furnished  further  securities  for  existing  ob- 
ligations, they  represented  only  themselves. 
Someone  else  acted  for  the  bank.  All  of  the 
difficulties  of  the  bank  arose  out  of  the  in- 
ability of  Russell  ^'Holmes  to  square  them- 
selves with  the  bank.  This  they  undertook 
to  do.  They  did  not  have  sufficient  funds 
of  their  own.  It  was  necessary  to  call  upon 
their  friends.  Mr.  Russell,  after  he  had  ex- 
hausted all  other  resources,  went  to  his 
daughter.  He  asked  her  to  help  him,  not 
the  bank.  She  was  requested  to  place  her 
stock  so  that  Mr.  Russell  could  use  it  as  he 
used  his  own  resources;  that  is,  to  regain 
his  standing  in  the  bank,  and  continue  the 
bank  in  business.  The  circumstance  that 
the  assignment  was  direct  to  the  bank,  in- 
stead of  to  Russell  and  by  him  to  the  bank, 
has  no  significance.  She  trusted  her  father 
with  her  bank  sto'bk,  to  be  used  by  him  as 
his  own,  and  for  his  own  purposes.  Mrs, 
Chamberlain  and  her  advisers  knew  that 
Russell  was  acting  for  himself  in  procuring 
her  stock.  No  doubt,  in  obtaining  this  se- 
curity, he  served  his  "bank  interest"  as 
well  as  his  "individual  interest;"  but  he 
represented  his  individual  interest,  and  the 
bank  in  this  transaction  was  represented  by 
the  other  three  directors,  and  not  by  Rus- 
sell,  as   the  dealing  was  directly  bkween 
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Russell  and  the  bank.  His  position  in  this 
transaction  is  not  left  in  doubt  by  the  evi- 
dence. It  is,  of  course,  true  that,  after  the 
bank  examiner  had  closed  the  doors  of  the 
bank  and  taken  possession  of  its  assets,  the 
officers  of  the  bank  could  not  transact  its 
ordinary  business,  and  any  attempt  by  them 
to  do  so  without  the  consent  of  the  comp- 
troller would  be  nugatory;  but,  on  the  other 
hand,  it  is  undoubtedly  true  that  under  the 
law  the  comptroller  was  clothed  with  dis- 
cretionary power  to  allow  the  bank  to  re- 
sume business  if  proper  provisions  were 
made  to  restore  its  assets,  and  enable  it  to 
comply  with  the  requirements  of  the  nation- 
al banking  law.  When  the  bank,  through 
its  three  disinterested  directors,  undertook 
to  do  this,  the  comptroller,  through  the  ex- 
aminer, consented,  and  informed  the  parties 
that,  if  they  could  make  such  arrangements 
as  to  restore  the  financial  condition  of  the 
bank,  the  examiner  would  return  the  con- 
trol of  the  assets  to  the  bank  officers.  When 
the  officers  of  the  bank  undertook,  with  that 
understanding,  to  make  such  arrangements, 
it  was  understood  by  all  parties  that  any 
contracts  that  they  attempted  to  enter  into 
to  that  end  were  subject  to  the  condition 
that  they  should  succeed  in  restoring  the 
assets  of  the  bank,  and  be  thereby  enabled 
to  receive  full  control  of  the  affairs  and  busi- 
ness of  the  bank  from  the  comptroller ;  that 
is,  the  bank  examiner  did  not  undertake  to 
conduct  the  negotiations,  but  allowed  the 
parties  to  go  ahead,  and  make  their  own 
contracts,  bearing  in  mind  that  they  would 
be  of  no  force  and  could  not  be  carried  out 
until  the  assets  of  the  bank  were  restored. 
The  contracts  and  arrangements  were  there- 
upon made  between  the  parties  upon  that 
condition.  It  was  outside  of  the  duties  of 
the  examiner,  and  outside  of  the  authority 
conferred  upon  him,  to  negotiate  for  the  re* 
plenishing  of  the  assets  of  the  bank.  From 
that  time,  in  regard  to  these  negotiations, 
the  comptroller,  through  the  examiner, 
acted  rather  as  a  disinterested  arbitrator 
between  the  officers  of  the  bank,  who  were 
desirous  of  opening  its  doors,  and  the  cred- 
itors of  the  bank,  for  the  protection  of 
whose  interests  he  had  intervened,  than  as 
the  agent  of  either  party.  Any  information 
that  he  might  give  to  either  party  interested 
would  be  entirely  voluntary  on  his  part. 
When  the  friends  of  Mrs.  Chamberlain  went 
to  the  examiner  for  information,  they  did 
so  at  their  own  risk,  and  cannot  hold  the 
bank  responsible  for  his  statements.  It  is 
very  clear  that  Mr.  Griffith  was  not  the 
agent  of  the  bank  in  the  transaction  in  ques- 
tion. "He  had  no  authority,  as  such  [ex- 
aminer], to  act  for  the  bank  in  any  manner, 
and  could  not  bind  it  by  any  act  done  or 
undertaken  in  its  behalf.  He  represented 
a  department  of  the  government  which  su- 
pervises and  controls  the  banks  as  to 
whether  in  certain  cases  they  shall  do  busi- 
ness at  all  or  not;  but  it  does  none  for 
them,  other  than  to  wind  up  their  affairs  for 
their  creditors.  The  examiner  makes  re- 
port to  that  department  to  furnish  a  basis 
for  action  with  reference  to  the  continuance 
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of  the  banks  in  business.  His  reports  might 
be  favorable  or  otherwise,  as  any  advice  he 
should  give  might  be  followed.  He  doubt- 
less acted  for  the  best  interests  of  the  cred- 
itors of  the  bank  in  giving  this  advice,  but 
what  was  done  in  following  it  had  no  more 
effect  than  as  if  it  had  been  done  without 
it."  Witters  v.  Baicles,  32  Fed.  764.  The 
appointment  of  a  receiver  does  not  work  a 
dissolution  of  the  corporation.  First  Nat. 
Bank  v.  National  Pahquioque  Bank,  14 
Wall.  383,  20  L.  ed.  840.  The  authority  of 
its  officers  is  not  destroyed,  but  partially 
suspended;  and  the  result  of  the  proceed- 
ings may  be  that  the  corporation  is  dis- 
solved, or  its  powers  fully  restored,  and  this 
will  depend  upon  conditions  as  they  may  be 
developed,  or  may  be  brought  about,  by 
prompt  action  on  the  part  of  those  inter- 
ested in  the  bank.  In  the  meantime  the  ex- 
aminer, from  the  time  he  takes  possession, 
has  certain  designated  powers  and  duties. 
He  must  take  possession  of  the  books,  rec- 
ords, and  assets  of  every  description  of  the 
association,  and  may  collect  the  debts  due 
and  claims  belonging  to  it,  but  he  is  given 
no  general  powers  to  act  for  the  corpora- 
tion. When  he  stated  to  Mr.  Chamberlain's 
advisers  that  he  wanted  the  liabilities  of 
Russell  &  Holmes  provided  for,  and  that  ar- 
rangements were  being  made  to  induce  the 
comptroller  to  authorize  the  bank  to  re- 
sume business,  and  that  he  wanted  to  make 
as  good  showing  to  the  comptroller  to  that 
end  as  possible,  he  was  acting  in  the  line  of 
his  duty,  and  no  one  could  possibly  be  de- 
ceived in  regard  to  his  position  in  the  mat- 
ter. And  when  he  further  stated  to  Mrs. 
Chamberlain's  advisers  that  everything  had 
been  straightened  up  at  the  bank,  that  she 
would  not  lose  the  stock, 'that  the  paper  it 
was  to  secure  had  been  passed  upon  by  the 
directors  and  said  to  be  good,  and  other 
representations  in  regard  to  the  condition 
and  value  of  the  securities  that  had  been 
turned  over  to  the  bank  by  Russell  &  Holmes, 
Mrs.  Chamberlain's  advisers  must  have 
known  the  capacity  in  which  he  was  acting, 
and  that  he  had  no  authority  to  bind  the 
bank  by  statements  of  that  character,  and 
had  no  knowledge  in  regard  to  the  condi- 
tion and  value  of  the  securities,  except  that 
they  had  been  passed  upon  by  the  directors ; 
and  they  were  bound  to  know,  and  must 
certainly,  under  the  circumstances,  in  fact 
have  known,  that  Mrs.  Chamberlain,  if  she 
furnished  these  securities,  was  furnishing 
them  to  Mr.  Russell,  that  her  contract  was 
entirely  with  him,  and  that  the  transactions 
were  had  for  the  purpose  of  enabling  Rus- 
sell &  Holmes  to  so  far  make  good  their  de- 
fault with  the  bank  as  to  make  it  proper 
and  safe  on  the  part  of  the  comptroller  to 
authorize  the  bank  to  resume  business. 

2.  The  suggestion  that  the  contract  of 
Russell  &  Holmes  with  the  bank  was  illegal, 
and  therefore  the  guaranty  of  Mrs.  Cham- 
berlain *  void,  is  without  merit.  The  au- 
thority of  Workingmen's  Bkg.  Co,  v.  Ba^t- 
enherg,  103  HI.  460,  42  Am.  Rep.  26,  has 
been  questioned,  and,  if  it  is  to  be  regarded 
as  a  correct  exposition  of  the  law,  it  ia  not 


810 


Nebraska 'SuFBBMB  Court. 


Die.. 


in  point  here.  In  that  case,  after  an  officer 
of  the  bank  had  already  borrowed  beyond 
the  legal  limit,  the  bank  made  him  a  fur- 
ther loan.  The  surety  on  this  loan  was  held 
not  liable.  The  court  held  that  the  note 
ffiven  by  him  to  the  bank  for  the  further 
loan  was  illegal  and  void,  and  any  guaranty 
of  its  payment  by  a  third  person  equally 
void;  but  the  rule,  so  far  as  we  are  aware, 
has  never  been  extended  to  a  case  like  the 
one  at  bar.  In  the  case  of  Deniaon  v.  Oib- 
son,  24  Mich.  104,  Gibson  sold  his  bank 
stock  to  Mrs.  Denison's  husband  and  others, 
and  Mrs.  Denison  pledged  her  separate 
property  as  security  upon  the  deferred  pay- 
ments to  Gibson,  and  it  was  held  "that  the 
agreement  of  the  surety  is  not  binding 
where  the  bargain  between  the  primary  par- 
ties, out  of  which  it  springs,  is  contam- 
inated by  positive  illegalities."  No  such 
condition  exists  in  this  case.  It  was  not 
illegal  for  Russell  A  Holmes  to  restore  to 
the  bank  what  they  had  unlawfully  drawn 
therefrom,  and  their  agreement  with  the 
bank  which  involved  the  use  of  Mrs.  Cham- 
berlain's securities  did  not  contemplate 
that  they  should  withdraw  funds  from  the 
bank,  but  rather  that  they  should  restore 
funds  already  borrowed.  No  doubt  it  was 
in  the  interest  of  every  stockholder,  includ- 
ing Russell  A  Holmes^  to  have  the  liabilities 
of  Russell  ^  Holmes  to  the  bank  provided 
for;  and  it  was  also  in  the  line  of  the  ex- 
aminer's duties  to  encourage  this.  The 
suggestion  that  these  securities  were  given 
the  bank  to  secure  an  existing  indebtedness, 
and  that  the  contract  containing  the  orig- 
inal indebtedness  was  illegal,  is  also  with- 
out foundation.  The  evidence  does  not  show 
that  the  liabilities  of  Russell  A  Holmes  were 
incurred  in  pursuance  of  an  illegal  con- 
tract between  themselves  and  the  bank,  but 
rather  that  it  was  created  by  the  miscon- 
duct of  Russell  A  Holmes,  and  without  the 
consent  of  the  bank. 

3.  It  is  argued  that,  as  ''Russell  ^  Holmes 
were  both  by  law  and  by  subsisting  contract 
bound  to  make  good  their  obligations  ex- 
pressed by  their  indorsement,  or  to  secure 
them,  hence  the  promise  to  extend  the  time 
to  do  so  could  be  no  consideration  for  do- 
ing it."  But  the  agreement  was  that  Rus- 
sell A  Holmes  should  give  further  securities 
for  their  liability  to  the  bank,  and  upon 
doinff  so  their  relations  with  the  bank 
should  be  restored,  and  they  receive  the 
benefits  that  would  obviously  accrue  through 
such  restored  relations.  They  manifestly 
would  derive  advantages,  under  these  ar- 
rangements, from  furnishing  additional  se- 
curity. Their  agreement  to  give  such  se- 
curity was  executed^  and  the  assets  of  the 
bank  passed  from  the  hands  of  the  comp- 
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iroller,  and  other  changes  in  the  interest  of 
the  stockholders  and  creditors  of  the  bank 
were  made  as  contemplated  in  their  agree- 
ment, and  they  cannot  now  be  heard  to  say 
that  there  was  no  consideration  for  furnish- 
ing this  security. 

4.  It  is  also  argued  that,  if  a  principal 
avails  hims^f  of  the  fruits  of  the  unau- 
thorized acts  of  his  agent,  he  thereby  au- 
thorizes these  acts,  and  they  become  binding 
upon  the  principal.  But  this  rule  of  law 
has  no  application  here.  The  unauthor- 
ized acts  relied  upon  were  not  the  acts  of 
the  agent  of  the  bank,  nor  of  anyone  who 
assumed  to  act  for  the  bank  in  the  transac- 
tion in  question.  As  we  have  already  seen, 
the  bank  was  acting  through  the  three  di- 
rectors not  personally  interested  in  the 
transaction,  and  not  through  Russell  k 
Holmes  or  the  bank  examiner.  If  an  agent 
is  employed  to  transact  the  business  of  his 
principal,  and  in  doing  so  goes  beyond  hia 
authority,  the  principal  who  employs  him 
and  who  accepts  the  results  of  his  employ- 
ment must  accept  also  the  obligations  as- 
sumed by  his  unauthorized  acts.  But  where 
a  principal  is  represented  by  a  duly  author- 
ized agent,  and  some  third  person,  who  may 
also  be  benefited  by  the  transaction,  as- 
sumes, without  the  knowledge  or  consent  of 
the  principal,  to  make  representations  and 
statements,  the  principal  will  not  be  bound 
by  such  statements.  Spurgin  v.  Traub,  65 
111.  170.  In  this  case  the  three  disin- 
terested directors  were  the  proper  parties  to 
represent  the  bank,  and  assumed  to  do  so, 
and  acted  for  the  bank  in  making  the  ar- 
rangements with  Russell  A  Holmes.  They 
made  no  representation  to  Mrs.  Chamber- 
lain, and  they  were  not  aware  that  either 
Mr.  Russell  or  the  bank  examiner  had  made 
the  representations  in  question.  The  bank, 
through  these  directors,  received  these  se- 
curities from  Mr.  Russell,  and  there  is  no 
evidence  indicating  that  there  was  any  col- 
lusion between  the  officers  who  transacted 
this  business  on  the  part  of  the  bank  and 
Russell  A  Holmes  or  the  bank  examiner. 
The  bank,  therefore,  is  not  chargeable  with 
the  representations  made  bv  them. 

It  is  therefore  recommenoed  that  the  de- 
cree of  the  district  court  be  affirmed. 

Oldbam  and  Pound,  CC.,  concur. 

Per  Ciuiaiii: 

For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  District  Court 
is  affirmed. 

Two  successive  petitions  for  rehearing 
denied. 
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Samuel  S.  'COLEY 
v. 
NORTH    CAROLINA    RAILROAD 
PANY,  AppU 

(128  N.  C.  534,  129  N.  C.  407.) 


GOM- 


1.  IJiiliijr  u  STyitclilnv  enflrine  irltbout 
a  ]ia,nd-liold  on  tbe  tender  does  not 
constitute  an  assumption  of  the  risk  of  such 
defect  by  the  employee,  where  the  statute 
makes  railroad  companies  liable  for  injuries 
to  employees  from  "any  defect  In  the  ma- 
chinery, ways,  or  appliances/'  and  makes 
void  any  agreement  to  waive  the  benefit  of 
the  statute. 

S.  The  Jnry  must  decide  wlietlier  or 
not  a  railroad  employee  Is  neffllflreat 
In  using  a  drainpipe  upon  a  tender  for  a  grab 
iron  to  assist  him  in  climbing  onto  the  ten- 
der, in  the  absence  of  such  iron. 

3.     Tbe  damaflres  for  a  personal  tnjnry 


eaniied  by  neflrllarence  may*  be  the  '*preB- 
ent  cash  value"  of  the  injury  to  the  injured 
person,  taking  into  consideration  pain  and 
'mental  suffering,  and  not  allowing  anything 
as  a  punishment,  or  punitive  damages. 
On  RehearinO' 

4.  Tbe  leffislature  may  lawfully 
cbarve  railroad  companies  wltb 
liability  to  employees  for  injuries  caused 
by  defects  in  machinery,  ways,  or  appliances, 
and  forbid  the  waiving  of  this  liability  by 
contract. 

5.  Tbe  defense  of  contributory  neffli- 
arence  is  not  destroyed  by  a  statute 
makinflr  railroad  companies  liable  to 
employees  for  injuries  caused  by  defects 
in  machinery,  ways,  or  appliances,  and  for- 
bidding the  waiving  of  this  liability  by  con- 
tract. 

(Montgomery  and  Cook,  J  J.,  diaaeni,) 

(June  7,  1901.) 


NoTB. — Statutory  UaMlity  of  employera  for  de- 
fects in  the.  condition  of  their  plant. 

I.  Introductory  remarks,  817. 
II.  affect  of  these  statutory  provisions  as 

to  defects;  generally,  818. 
III.  Master  not  liable  unless  the  defect  al- 
leged was  the  proximate  cause  of  the 
injury,  818. 
lY.  What    instrumentalities    are    covered  hy 
the  terms  "ways,"  etc. 

a.  Two  or  more  descriptive  terms  used 

in  coml>ination,  810. 

b.  "Ways.''  820. 
c  **Works,»  820. 

d.  ^'Machinery,"  821. 

e.  "PtonV  821. 

y.  Significance  of  the  qualifying  phrase, 
*' connected  with  or  used  in  the 
huainesa  of  the  employer." 

a.  Instrumentalities    temporarily    uSed 

by  servants  in   the  transaction  of 
the  business,  821. 

b.  Structures,  etc.,  in  course  of  erec- 

tion Of'  demolition,  826. 
c  Instrumentalities    not    yet   brought 
into  use,  or  disused,  827. 
VI.  Wliat  constitutes  a  defect,  827. 
VII.  Specific  examples  of  defects. 

a.  Defects    in    the    condition    of    the 

ways,  830. 

b.  Defects    in    the    condition    of    the 

works,  830. 
c  Defects  in  the  condition  of  the  ma- 
chinery, 830. 
d.  Defects    in    the    condition    of    the 
plant,  831. 
VIII.  Conditions    not    amounting    to    defects, 
832. 
IX.  Defective    system,    employer    Uahle    for, 
835. 
X.  Not  discovered  or  remedied  owing  to  neg- 
ligence, etc. 

a.  Generally,  836. 

b.  Not  discovered,  837. 

c.  Not  remedied,  838. 

d.  Persons    intrusted    with    the    duty, 

etc.,  888. 
XI.  Abnormal  conditions  resulting  from  the 
use  of  the  appliances  furnished  by  the 
master,  how   far  regarded  as   defects. 
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XII.  Defects    in    temporary    appliances    con- 
structed   by    the    servants  themselves, 
not  deemed  to  be  chargeable  to  the  em- 
ployer, 841. 
XIII.  Duty  of  servant  to  report  defects. 

a.  Statutory     and     common-Uno     doc- 

trines compared,  842. 

b.  Position  of  a  servant  who  fails  to 

report  a  defect,  843. 

c.  Position  of  a  servant  who   has  re- 

ported a  defect,  844. 

I.  Introductory  remarks. 

In  this  annotation  it  Is  proposed  to  review 
the  decisions  respecting  the  provisions  In  the 
English  employers'  liability  act,  and  the  vari- 
ous statutes,  colonial  and  American,  in  which 
its  phraseology  has  been  more  or  less  closely 
copied  on  the  subject  of  employers'  liability 
for  defects  in  their  plant. 

Statutes  similar  to  the  English  act  have 
been  adopted  in  Ontario,  British  Columbia, 
Manitoba,  Newfoundland,  New  South  Wales, 
Victoria,  Queensland,  South  Australia, 
Massachusetts,  Alabama,  Colorado,  Indiana, 
and  New  York. 

These  previsions  of  the  English  act  are  S  1> 
aubsec.  1,  and  §  2,  subsecs.  1,  3,  which  corre- 
spond, respectively,  to  §  3,  cl.  1,  and  g  6,  els. 
1,  3,  of  the  Ontario  act.  They  run  as  follows, 
the  additions  made  in  the  Canadian  statute  to 
that  of  the  mother  country  being  indicated  by 
the  words  inclosed  In  brackets,  except  as  other- 
wise stated: 

Where  [after  the  commencement  of  this 
actj  personal  injury  Is  caused  to  a  workman, 
(1)  by  reason  of  any  defect  In  the  condition 
[or  arrangement]  of  the  ways,  works,  ma- 
chinery [buildings  or  premises],  or  plant  con- 
nected with.  Intended  for,  or  used  In,  the  busi- 
ness of  the  employer,  .  .  .  the  workman, 
or,  in  case  the  injury  results  in  death,  the 
legal  personal  representatives  of  the  workman, 
and  any  persons  entitled  in  case  of  death,  shall 
have  the  same  right  of  compensation  and  reme- 
dies against  the  employer  as  if  the  workman 
had  not  been  a  workman  of,  nor  in  the  service 
of.  the  employer,  nor  engaged  In  his  work. 

Sec.  2.  A  workman  [or  his  legal  representa- 
tives, or  any  person  entitled  in  case  of  his 
death]  shall  not  be  entitled,  under  this  act,  to 
any  right  of  compensation  or  remedy  against 
the  employer  in  any  of  the  following  cases, 
that  is  to  say:  (1)  Under  subsection  1  of  sec- 
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APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Wake  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.     Affirmed, 

The  facts  arc  stated  in  the  opinions. 

Messrs.  A.  B.  Andrews,  Jr.,  and  F.  H. 
Busbee,  for  appellant: 

PlaintiiT  voluntarily  accepted  the  risk  of 
employment,  arising  out  of  the  construction 
of  the  engine. 

Crutckfield  v.  Richmond  d  D.  R.  Co.  78 
N.  C.  300 ;  Johnson  v.  Richmond  d  D.  R.  Co, 
81  N.  C.  454;  Cowles  v.  Richmond  d  D.  R. 
Co,  84  N.  C.  312,  37  Am.  Rep.  620;  Hudson 
V,  Charleston,  C.  d  C,  R.  Co.  104  N.  C.  601, 
10  S.  K.  669;  Pleasants  v.  Raleigh  d  A.  Air- 
line R.  Co.  95  N.  C.  195;  Wabash  R.  Co, 
V.  Ray,  152  Ind.  392,  51  N.  E.  920;  Guedel- 


hofer  V.  Ernating,  23  Ind.  App.  188,  55  N. 
E.  113. 

When  the  servant  has  equal  facilities  with 
the  master  for  ascertaining  the  danger  in- 
cident to  the  labor  in  whidi  he  is  engaged, 
he  takes  the  risk  upon  himself. 

Missouri,  K  d  T,  R.  Co.  v.  Spellman  (Tex. 
Civ.  App.)  34  S.  W.  298;  Galveston,  H,  d  &. 
A,  R.  Co.  V.  Lempe,  69  Tex.  19. 

If  the  plaintiff's  work  was  rendered  more 
ha7Ardou8  than  it  otherwise  would  have  been, 
no  liability  can  be  predicated  of  such  neg- 
ligence. All  those  things  were  perfectly  ob- 
vious to  him;  and  if  a  servant  chooses  to 
enter  into  an  employment  Involving  danger 
of  personal  injury  which  the  master  might 
have  avoided,  he  takes  upon  himself  the 
risk  of  all  the  hazards  incident  to  the  em- 
ployment, the  existence  of  which  is  known 
to  him,  or  which  are  plain  and  obvious. 


tlon  1  [that  Is  clause  1,  of  section  3  of  the 
Ontario  act],  unless  the  defect  therein  men- 
tioned arose  from,  or  had  not  been  discovered 
or  remedied  owing  to,  the  negligence  of  the 
employer,  or  of  some  person  in  the  service  of 
the  einployvr,  and  [the  Ontario  act  omits  the 
words  Italicized]  Intrusted  by  him  with  the 
duty  of  EeeiDg  that  the  condition  or  arrange- 
ment of  the  ways,  worlcs,  machinery  [build- 
ing or  preDiises],  or  plant  were  In  proper  con- 
dition. (3)  In  any  case  where  the  workman 
knew  of  the  defect  or  negligence  which  caused 
his  injury,  and  failed  [without  reasonable 
excuse]  within  a  reasonable  time  to  give,  or 
cause  to  be  given,  information  thereof  to  the 
employer  or  some  person  superior  to  himself 
in  the  service  of  his  employer,  unless  he  was 
aware  that  the  employer  or  such  superior  al- 
ready knew  of  the  said  defect  or  negligence. 
[Provided,  however,  that  such  workman  shall 
not,  by  reason  only  of  his  continuing  in  the 
employment  of  the  employer  with  knowledge 
of  the  defect,  negligence,  act,  or  omission, 
which  caused  his  injury,  be  deemed  to  have 
voluntarily  incurred  the  risk  of  the  injury.] 

The  provisions  of  the  other  statutes  on  this 
subject  will  appear  below  in  the  statement  of 
the  decisions  construing  them. 

II.  Effect  of  these  statutory  provisions  as  to 
defects;  generally. 

The  effect  of  these  provisions,  as  a  whole, 
is  to  give,  under  the  circumstances  specified, 
a  statutory  sanction  to  a  doctrine  which,  so 
far  as  the  common  law  is  concerned,  has  been 
greatly  restricted  in  England  and  the  English 
colonies  by  the  well-known  case  of  Wilson  v. 
Merry  (1868)  L.  R.  1  H.  L.  Sc.  App.  Cas.  326. 
19  L.  T.  N.  S.  80,  as  to  the  precise  effect  of 
which,  see  a  note  to  O'Nell  v.  Great  Northern 
R.  Co.  (1900;  Minn.)  51  L.  R.  A.  572,  but 
which  has  been  fully  developed  and  is  applied 
In  all  the  American  states, — the  doctrine, 
namely,  that  the  master  is  absolutely  respon- 
sible for  the  proper  discharge  of  certain  duties, 
whether  he  undertakes  to  perform  them  in 
person,  or  employs  an  agent  to  perform  them 
in  his  stead.  In  other  words,  the  injured  serv- 
ant is  given  a  right  to  recover  damages  In  the 
cases  enumerated,  although  the  abnormal  con- 
ditions which  caused  his  injury  may  have  been 
created  or  suffered  to  continue  through  the 
negligence  of  a  fellow  servant.  See  remarks 
In  Ashley  v.  Hart  (1888)  147  Mass.  573,  1  L. 
R.  A.  855,  18  N.  E.  416. 

Hence,  In  order  to  establish  the  allegations 
of  a  complaint  framed  on  the  theory  that  the 
57  L.  R.  A. 


master  Is  liable  under  this  section,  it  Is  not 
necessary  to  show  that  he  was  himself  neg- 
ligent. 

Lynch  v.  Allyn  (1893)  160  Masa  248,  Z5 
N.  K.  550,  where  the  action  was  for  personal 
injuries  occasioned  to  the  plaintiff  by  the 
falling  upon  him  of  a  bank  of  earth  which  hc^ 
was  engaged  in  undermining  by  direction  of 
defendant's  superintendent,  held  that  the  de- 
fendant was  not  entitled  to  a  ruling  that  "the 
plaintiff  cannot  recover  under  the  second  count 
of  his  declaration,  as  there  was  no  evidence 
that  there  was  any  negligence  on  the  part  of 
the  defendant.'* 

So  far  as  regards  the  character  of  the  ac- 
tual physical  conditions  which  warrsnt  the 
inference  of  culpability  on  the  part  of  the 
immediato  actor,  whether  he  be  the  master 
himself  or  an  employee,  the  evidential  prere- 
quisites to  establishing  a  right  to  indemnity 
(ire  essentially  the  same  under  the  statutes  aa 
at  common   law.     See  infra,  VIII.   and  X. 

III.  Master  not  liable  unless  the  defect  aUeged 
was  the  proximate  cause  of  the  injury. 

Upon  the  general  principles  of  the  law  of 
negligence,  as  well  as  by  the  express  terms  of 
the  statutes,  the  injured  servant  cannot  main- 
tain an  action  unless  he  shows  that  the  de- 
fect alleged  was  the  proximate  cause  of  his 
injury.  Southern  R.  Co.  v.  Guyton  (1898 1 
122  Ala.  231,  25  So.  84. 

Thus,  he  cannot  recover  if  his  Injuries  were 
due  to  an  occurrence  which  was  a  mere  acci- 
dent. McManus  v.  Hay  (1882)  9  Sc  Sess. 
Cas.  4th  Series,  425. 

A  freight  brakeman  cannot  recover  for  per- 
sonal injuries  alleged  to  have  been  caused  by 
defects  in  a  brake  which  he  was  trying  to  let 
loose,  causing  the  brake  to  stick  or  be  retarded 
in  its  revolutions,  and  throwing  him  from  the 
top  of  a  box  car,  in  the  absence  of  proof 
that  the  brake  was  defective,  or  that  his  fall 
ing  was  not  due  to  his  slipping,  or  to  som^ 
other  cause  wholly  unconnected  with  any  de 
feet  in  the  brake.  Louisville  &  N.  R.  Co.  v. 
Binlon  (1892)  98  Ala.  570,  14  So.  619. 

In  Hamilton  v.  Oroesbeck  (1891)  18  Oat. 
App.  Rep.  437,  Affirming  (1889)  19  Ont.  Rep. 
76,  the  court  of  appeal  held  the  action  not 
maintainable,  for  the  reason  that  the  proxi- 
mate cause  of  the  injury  was  not  the  ua 
guarded  condition  of  the  saw  by  which  the 
plaintiff  was  hurt,  but  the  fact  that  he  tripped 
over  a  pile  of  staves. 

The  servant  cannot  recover  If  the  negligence 
of  a  fellow  servant  in  the  use  of  the  defective 
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Young  y.  Boston  d  if.  R.  Co,  69  N.  H. 
356,  41  Atl.  268;  Reiter  v.  Winona  d  8t.  P. 
R.  Co.  72  Minn.  225,  75  N.  W.  219;  Allen 
V.  Boston  d  M,  R.  Co.  69  N.  H.  2?1,  39  Atl. 
978;  Disano  v.  New  England  Steam  Brick 
Co.  20  R.  I.  462,  40  Atl.  7;  Norfolk  d  W. 
R.  Co.  y.  Jackson,  85  Va.  489,  8  S.  E.  370; 
WalMsh  R.  Co.  V.  Ray,  152  Ind.  392,  51  N. 
E.  920;  Texas  d  P.  R.  Co.  v.  Rogers,  6  C. 
C.  A.  403,  13  U.  S.  App.  547,  57  Fed.  378; 
Wood,  Railway  Law,  ||  379,  386;  Shackelr 
ton  y.  Manistee  d  N.  E.  R.  Co.  107  Mich.  16, 
64  N.  W.  728;  Quinn  v.  New  York,  N.  H. 
d  H.  R.  Co.  175  Mass.  150.  55  N.  K  891; 
Turner  y.  Qoldsboro  Lumber  Co.  119  N.  C. 
400,  26  S.  E.  23;  Pierce,  Railroads,  p.  379; 
Wood,  Mast.  &  S.  p.  749;  Ft.  Wayne,  J. 
d  S.  R.  Co.  y.  Oildersleeve,  33  Mich.  133; 
Whitaker's  Smith,  Neg.  133;  Bishop,  Non- 
Contract  Law,  S  677. 


Even  if  complaint  has  been  made  to  the 
master,  and  he  promises  to  repair  the  de- 
fect, still,  if  the  danger  is  so  imminent  or 
manifest  as  to  prevent  a  reasonably  prudent 
man  from  risking  it  notwithstanding  the 
promise,  the  servant's  continuing  in  what  is 
thus  plainly  dangerous  will  bar  him  on  the 
ground  of  contributory  negligence. 

District  of  Columbia  y.  MoElligott,  117  U. 
S.  621,  29  L.  ed.  946,  6  Sup.  Ct.  Rep.  884; 
2  Thomp.  Neg.  ed.  1880,  §  1008;  3  Wood, 
Railway  Law,  §  370;  Cowles  y.  Richmond 
d  D.  R.  Co.  84  N.  C.  309,  37  Am.  Rep.  620; 
Hough  V.  Texas  d  P.  R.  Co.  100  U.  S.  213, 
25  L.  ed.  612. 

That  the  risk  was  not  yoluntarily  under- 
taken, because  plaintiff  was  influenced  by  s 
fear  of  losing  his  employment,  does  not 
change  the  rule. 

Leary  y.  Boston  d  A.  R.  Co.  139  Mass. 


appliance  was  the  actual,  efficient  canae  of  the 
Injury. 

The  fact  that  a  defect  existed,  and  that  the 
plaintlflF  had  to  be  assigned  to  the  work  of 
remedying  it,  is  not  the  proximate  cause  of 
an  Injury  received  by  him  In  consequence  of  a 
fellow  servant's  negligently  setting  machinery 
in  motion  while  be  was  engaged  In  the  work. 
Mackay  v.  Watson  (1897)  23  Sc.  Sess.  Cas.  4th 
Series,  383. 

Nor  can  he  recover  if  the  defect  In  question 
would  not  have  caused  any  Injury  if  he  bad 
not  himself  been  guilty  of  negligence  In  deal- 
ing with  the  defective  appliance. 

A  defect  in  the  machinery  Is  not  the  cause 
of  an  Injury  received  by  a  workman  In  conse- 
quence of  his  using  It  In  an  unsafe  manner 
when  he  knew  how  to  use  it  with  safety  to 
himself.  Martin  y.  Connah's  Quay  Alkali  Co. 
(1885)  33  Week.  Rep.  216,  where  the  plaintiff 
knew  that  a  car  brake  was  bent,  and  did  not 
see  that  It  was  in  Its  proper  position  before 
*  signaling  to  the  engineer  to  move  the  car. 
See  also  lillllgan  v.  M'AIplne  (1888)  4  Sc. 
Sess.  Cas.  4th  Series,  780. 

The  contributory  negligence  of  the  plaintiff, 
not  the  negligence  of  the  master,  Is  the  proxi- 
mate cause  of  the  Injury,  where  a  miner,  know- 
ing of  the  need  of  props,  continues  working, 
and  Is  injured  by  the  fall  of  the  roof.  Pitts- 
burgh &  W.  Coal  Co.  y.  Estlevenard  (1805)  53 
Ohio  St.  43,  40  N.  E.  725. 

But  proof  that  a  defect,  for  the  existence 
of  which  the  master  was  responsible,  was  the 
sole  proximate  cause  of  the  injury.  Is  not  a 
condition  precedent  to  recovery.  It  la  only 
requisite  to  show  that  it  was  one  of  the  ef- 
ficient causes. 

A  plaintiff  is  entitled  to  a  verdict  In  his 
favor,  where  the  jury  find  that  the  Injury  was 
caused  by  a  defect  in  the  plant,  and  also  by 
the  negligence  of  a  fellow  servant.  Bean  v. 
Harper  (1802)  18  Vict.  L.  Rep.  388. 

Compare  common-law  cases,  to  the  same  ef- 
fect, in  note  to  Lafayette  Bridge  Co.  v.  Olsen 
(1901;  C.  C.  App.  7th  C.)  54  L.  R.  A.  pp.  167 
et  seq. 

IV.  yVhat  instrumentalities  are  covered  by  the 
terms  "vooys**  etc 

It  will  be  observed  that  the  words  used  to 
designate  the  Instrumentalities  for  the  defects 
of  which  the  master  is  made  responsible  are 
not  precisely  the  same  in  the  statutes  now 
under  discussion.  In  all  of  them  the  terms 
"ways,"  "works,"  and  "machinery"  are  found. 
But  the  expression  "plant,"  which  occurs  In 
the  English  act,  as  well  as  In  those  of  the  varl- 
S7  L.R.  A. 
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ous  British  colonies  and  of  Alabama,  Is  omitted 
in  the  statutes  of  Massachusetts,  Colorado,  and 
New  York.  In  the  Indiana  act  the  list  of  in- 
strumentalities enumerated  in  the  English  act 
Is  enlarged  by  the  addition  of  the  word  "toola- 
That  these  variations  of  phraseology  Imply 
corresi>ondIng  differences  In  the  total  extent  of 
the  master's  liability  cannot  be  affirmed  In  viev 
of  the  decisions  as  they  stand,  though  possibly 
some  case  may  hereafter  arise  In  which  thej 
may  be  found  material. 

a.  Two  or  more  descriptive  terms  used  in  oon^ 
bination. 

In  the  cases  where  the  court.  In  affirming  or 
denying  the  defendant's  liability,  has  coupled 
together  two  or  more  of  the  Instrumentalltiet 
specified  in  the  statute  under  review,  it  is  im- 
possible to  say  with  certainty  to  which  deslr 
nation  it  was  intended  to  refer  the  lnacn>« 
mentality  which  caused  the  injury. 

A  defect  In  the  "ways,  works,  machinery,  or 
plant,"  enumerated  in  the  Alabama  statute, 
has  been  held  to  exist  where  the  supply  pip* 
of  a  water  tank  extended  over  a  railroad  track. 
so  as  to  knock  a  brakeman  off  the  top  of  • 
freight  car.  East  Tennessee,  V.  &  O.  R.  Co.  ^ 
Thompson  (1801)  94  Ala.  636,  10  So.  280. 

In  an  Alabama  case  it  has  been  held  that  a 
rope  used  for  lowering  timber  In  the  construr^ 
tlon  of  a  trestle  along  a  railroad  track,  by 
means  of  which  heavy  timbers  are  put  Into 
their  places,  is,  in  no  sense,  a  part  of  the  ways, 
works,  machinery,  or  plant  of  a  railroad  com- 
pany. Southern  R.  Co.  v.  lloore  (1900)  129 
Ala.  434,  20  So.  650.  The  court  seems  to  hav* 
assumed  that  the  authority  of  the  two  Als* 
bama  cases  cited  In  IV.  d,  infra,  declaring  snct 
an  appliance  not  to  be  "machinery,"  Is  cod* 
elusive  against  the  right  of  the  servant  to 
maintain  the  action.  But  there  Is  no  appa^ 
ent  reason  why  the  rope  In  question  should  not 
be  regarded  as  a  part  of  the  "plant." 

The  shorter  formnla — ^*'ways,  works,  and 
machinery" — which  occurs  in  the  Massacho- 
setts  statute  has  been  held  to  cover  the  fo^ 
lowing  appliances: 

A  truck  used  by  a  railroad  company  as  a  part 
of  the  appliances  of  the  repair  shop,  consistinf 
of  axles,  wheels,  and  a  frame,  all  fastened  to* 
gether  and  fitted  to  the  tracks.  Gunn  v.  New 
York,  N.  H.  &  H.  R.  Co.  (1808)  171  Mass.  411. 
50  N.  B.  1031. 

A  temporary  staging  erected  by  the  side  of 
a  woodpile,  to  enable  the  workmen  to  place 
wood  thereon  and  pile  it  higher,  and  which  Is 
taken  down  and  pat  np  from  time  to  time  In 
different  places  and  Intended  to  be  used  from 
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580,  62  Am.  Rep.  733,  2  N.  K  115;  South- 
ern Kansas  R,  Co,  ▼.  Moore,  49  Kan.  616, 
31  Pac.  138. 

The  statute  goes  no  further  than  to  re- 
move the  defense  that  the  injury  was  sus- 
tained by  the  negligence  of  a  fellow  servant. 

Hancock  v.  Norfolk  d  W.  R.  Co,  124  N. 
C.  222,  32  S.  E.  679. 

The  act  of  1897  does  not  abrogate  the  de- 
fense of  contributory  negligence. 

Southern  R,  Co,  v.  Harhin,  110  Ga.  808, 
36  S.  E.  218;  O'Maley  v.  South  Boston  Cos- 
light  Co,  158  Mass.  135,  47  L.  R.  A.  161,  32 
N.  E.  1119;  Davis  v.  Forbes,  171  Mass.  548, 
47  L.  R.  A.  170,  51  N.  E.  20;  Knisley  v. 
Pratt,  148  N.  Y.  372,  32  L.  R.  A.  367,  42 
N.  E.  986. 

Defendant  is  not  liable  if  the  plaintiff's 
own  negligence  contributed  to  the  injury. 


Davis  V.  Forbes,  171  Mass.  648,  47  L.  K 
A,   170,  51  N.  E.  20. 

When  but  one  construction  can  reasonably 
be  drawn  from  the  plaintiff's  testimony  or 
the  admitted  facts,  we  cannot  see  why  it  did 
not  become  a  question  of  law, — as  much  so 
as  if  the  facts  stated  in  the  evidence  had 
been  agreed  to  as  the  facts  in  the  case.  If 
this  is  so,  it  certainly  became  a  question 
of  law. 

Miller  v.  Wilmington  d  P.  R.  Co.  128  N. 

C.  26,  38  S.  E.  29;  Neal  v.  Carolina  C.  R. 
Co.  126  N.  C.  640,  49  L.  R,  A.  684,  36  S. 
£.  117;  Pleasants  v.  Raleigh  d  A.  Air-Line 
R.  Co.  95  N.  C.  195;  Smith  v.  Richmond  d 

D,  R.  Co.  99  N.  C.  241,  6  S.  E.  896. 

When  there  is  a  safe  and  an  unsafe  way 
to  perform  any  act,  and  a  person  selects 
the  unsafe  way,  he  cannot  recover  f<»'  any 
injury  sustained. 


tour  days  to  a  week  at  a  time  In  each  place, 
is  a  part  of  the  owner's  ways,  works,  and  ma- 
chinery while  in  use  at  a  particular  place. 
Prendlble  v.  Connecticut  River  Mfg.  Co. 
(1893)  160  Mass.  131,  35  N.  B.  675.  (Held  to 
be  competent  for  the  jury  to  find  this.) 

A  temporary  derrick  at  a  atone  yard,  erected 
to  move  stones  from  cars  to  where  stone  cut- 
ters, who  have  nothlag  to  do  with  setting  It 
up,  can  use  them,  is  a  part  of  the  "ways, 
works,  and  machinery"  connected  with  the 
yard.  McMahon  v.  McHale  (1899)  174  Mass. 
320.  54  N.  E.  854.  This  is  considered  to  be  a 
part  of  the  fitting  of  the  stone  yard,  rather 
than  an  appliance  to  be  put  together  and  set 
up  and  moved  from  place  to  place  by  the  work- 
men who  are  unlng  It.     See  infra,  XI. 

Loaded  freight  cars  received  from  other 
lines  form  a  part  of  the  "works  and  machinery" 
of  the  receiving  company.  Bowers  v.  Con- 
necticut River  R,  Co.  (1894)  162  Mass.  312, 
38  N.  E.  508.     See  alao  infra,  V. 

b.  *'Waya," 

In  Its  ordinary  sense,  this  term  may  be  re- 
garded as  embracing  any  part  of  the  master's 
premipes  over  which  the  servants  pass,  on  foot 
or  otherwise,  from  one  point  to  another. 

The  course  which  a  workman  would,  under 
ordinary  circumstances,  take  In  order  to  go 
from  one  part  of  a  shop  where  part  of  the  busi- 
ness is  done,  to  another  part  where  business  is 
done  when  hia  duties  require  it,  is  a  "way."  Per 
Lord  Ksher.  Willetts  v.  Watt  [1892]  2  Q.  B. 
92,  61  L.  J.  Q.  B.  N.  S.  540,  66  L.  T.  N.  8.  818, 
40  Week.  Rep.  497,  56  J.  P.  772. 

Compare  the  statement  that  the  word  ap- 
plies to  such  places  as  a  workman  or  servant 
Is  called  upon  to  pass  over  in  the  performance 
of  his  duty,  in  Caldwell  v.  Mills  (1893)  24 
Ont.  Rep.  462,  holding  that  a  plank  put  down 
to  serve  as  a  fulcrum  for  a  lever,  if  it  Is  placed 
in  such  a  position  that  servants  have  to  pass 
over  it  in  the  course  of  their  duties.  Is  a  "way." 

For  specific  Instances  of  "defects"  In  what 
are  conceded  to  be  "ways,"  see  infra,  VII.  a. 

To  constitute  a  way,  within  the  purview  of 
the  act,  it  is  not  necessary  that  it  should  be 
marked  out  by  metes  and  bounds,  or  by  ha- 
bitual user. 

In  Willetts  V.  Watt  [1892]  2  Q.  B.  92,  99, 
61  L.  J.  Q.  B.  N.  S.  640,  66  L.  T.  N.  8.  818, 
40  Week.  Rep.  497,  66  J.  P.  772,  Fry,  L.  J., 
said:  "In  determining  what  Is  a  *way'  we 
should,  I  think,  look  to  the  fact  that  workmen 
have  to  go  through  places  where  sometimes 
there  is  an  open  space,  while  at  other  times 
what  was  an  open  space  is  covered  with  stores 
67  L.  R.  A. 


or  other  things  used  In  the  business.  We 
should  consider,  further,  the  case  of  an  open 
yard  where  the  whole  or  only  a  small  part 
might  be  used  at  any  time,  according  as  there 
were  a  great  many  or  only  a  few  workmen 
going  through  It.  I  think  that  these  and  otber 
considerations  show  that  we  should  answer  In 
the  negative  the  question  whether  metes  and 
bounds  are  necessary  to  a  way  under  the  stat- 
ute. There  are  many  ways  which  persoas 
have  a  right  to  use  that  are  not  defined  by  any 
physical  boundary,  and  to  hold  that  such  a 
boundary  Is  necessary  would  be  to  withdraw 
from  the  protection  given  by  the  statute  a  large 
number  of  places  used  by  workmen  In  whicb 
the  mischief  at  which  the  statute  was  aimed 
might  arise.  For  the  purpose  of  this  case,  I 
should  say  that  wherever  there  Is  a  large  space 
connected  with  or  used  In  the  business  of  the 
employer,  over  which  the  workmen  pass  In  the 
course  of  their  employment,  when  that  space 
is  for  the  time  being  vacant,  and  is  so  used,  it 
Is  a  way  within  the  meaning  of  the  statute." 

In  a  more  special  sense,  the  term  signifies 
the  line  or  course  along  which  a  thing  which  is 
being  worked  on  or  with  Is  caused  to  move. 

The  most  familiar  instance  of  such  a  way  Is 
a  railway  track.  See  Kansas  City,  M.  &  B.  R. 
Co.  V.  Burton  (1892)  97  Ala.  240,  12  So.  88: 
Louisville  &  N.  R.  Co.  v.  Bouldin  (1895)  110 
Ala.  185,  20  So.  325 ;  McQuade  v.  Dixon  (1887) 
14  Sc.  Sess.  Caa  4th  Series,  1039. 

A  roadway  of  Iron  plates,  along  which  loads 
are  conveyed  on  a  car,  was  held  to  be  a  way. 
in  McQitfln  v.  Palmer's  Shipbuilding  &  Iron  Co. 
(1882)  L.  R.  10  Q.  B.  Div.  5,  62  L.  J.  Q.  B.  N. 
S.  25,  47  L.  T.  N.  S.  346,  31  Week.  Rep.  118, 
47  J.  P.  70. 

Doubtless  the  term  would  also  be  held  to  in- 
clude the  ways  in  a  ship-bulldlng  yard,  or  the 
skids  used  for  the  transfer  of  heavy  articles, 
such  as  logs,  barrels,  etc.,  or  the  posts  between 
which  the  hammer  of  a  pile-driver  moves  up 
and  down. 

The  ways  with  which  the  cases,  deal  are  usu- 
ally horizontal  or  sloping.  But  presumably 
the  term  also  covers  such  instrumentalities  as 
the  vertical  shaft  of  a  mine  or  of  an  elevator. 

In  Pegram  v.  Dixon  (1886)  65  L.  J.  Q.  B. 
N.  S.  447,  61  J.  P.  198,  2  Times  L.  R.  603,  It 
was  apparently  assumed  that  a  lift-well  in  a 
building  under  construction  becomes  a  way 
when  workmen  place  ladders  in  it  for  the  pa^ 
pose  of  obtaining  access  to  the  upper  floors. 

c.  "Worha." 

See  also  infra,  V.  b,  c. 

In  one  well-known  case  this  word  seems  to 
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Taylor  v.  Richmond  d  D,  R,  Co.  109  N. 
C.  233,  13  8.  E.  736;  Southern  R,  Co,  v. 
Harbin,  llO  6a.  808,  36  S.  E.  218;  Quir- 
ouet  v.  Alabama  Q,  8,  R.  Co.  Ill  6a.  315, 
36  S.  E.  699;  Lothrop  v.  Fitohburg  R.  Co. 
150  Mass.  423,  23  N.  E.  227;  Kilpatriok 
V.  Grand  Trunk  R.  Co.  72  Vt.  263,  47  Atl. 
827 ;  yeio  York,  L.  E.  d  W.  R.  Co.  v.  Lyons, 
119  Pa.  324,  13  Atl.  205;  Mansfield  Coal  d 
Coke  Co.  V.  McEnery,  91  Pa.  186,  36  Am. 
Rep.  662. 

Messrs.  T.  M.  Ar^o  and  W.  H.  Day  for 
appellee. 

FnroHefly  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  for  injuries  by  the  de- 
fendant road.  In  the  "case"  it  is  stated: 
That  the  defendant  North  Carolina  Rail- 
road had  been  leased  to  the  Southern  before 


the  injuiy  complained  of  was  receiyed^  and 
that  the  Southern  was  in  possession  and  op- 
erating the  same  at  that  time.  But,  as  no 
point  was  made  as  to  this  fact  on  the  trial 
of  the  case  nor  on  appeal,  we  will  give  it 
no  further  attention.  The  plaintiff  was  an 
experienced  railroad  man,  naving  been  en- 
gaged in  railroad  work  for  more  than  twenty 
years,  and  had  been  in  the  employ  of  the 
defendant  for  the  last  four  years;  and  on 
the  14th  of  June,  1898,  while  in  the  employ- 
ment of  the  defendant  as  conductor  of  the 
shifting  engine  at  6oldsboro,  he  received 
the  injury  complained  of.  That  prior  to  and 
until  the  20th  of  May,  1898,  he  had  used  a 
regular  shifting  engine  with  a  sloping  or 
turtle-top  tender,  but  on  that  day  the  de- 
fendant took  this  engine  and  tender  from 
6oldsboro,  and  replaced  it  with  an  old  road 
engine  and  tender,  unsuited  for  use  as  a 


be  regarded  as  connotative  of  the  same  idea  as 
"system." 

In  Smith  y.  Baker  [1891]  A.  C.  325,  60  L. 
J.  Q.  B.  683,  65  L.  T.  N.  S.  467,  40  Weelc.  Rep. 
392,  55  J.  P.  660,  Lord  Watson,  In  comment- 
ing on  the  flnding  of  the  Jury  that  the  maimer 
in  which  the  apparatus  in  question  was  used 
betokened  negligence,  first  referred  to  the 
method  adopted  as  being  a  "defective  system," 
and,  in  a  later  passage  of  his  opinion,  remarked 
that  the  evidence  brought  the  case  within  the 
operation  of  the  rule,  that  a  dangerous  ar- 
rangement of  machinery  and  tackle  constitutes 
a  "defect"  in  the  condition  of  the  worka 

d.  "Machinery." 

The  term  "machine"  has  been  defined  as 
"every  mechanical  device  or  combination  of 
mechanical  powers  and  devices  to  perform  some 
function,  and  produce  a  certain  effect  or  re- 
sult." Coming  V.  Burden  (1853)  16  How.  267, 
14  li.  ed.  690   (patent  case). 

Such  a  definition  obviously  excludes  such  an 
appliance  as  a  hammer  disconnected  from  other 
mechanical  appliances  and  operated  only  by 
muscular  strength.  Georgia  P.  R.  Co.  v. 
Brooks  (1887)  84  Ala.  188,  4  So.  289  (employee 
injured  by  scale  fiying  from  an  iron  rail  struck 
by  a  hammer  wielded  by  a  fellow  servant). 

It  would  seem  that,  if  the  rail  was  in  such  a 
condition  as  to  render  such  an  accident  proba- 
ble, the  defendant  should  have  been  held  liable 
as  for  a  defect  In  the  "plant,"  or  in  the 
-works." 

This  word  does  not  include  a  steel  bar  used 
to  align  the  track  on  a  railway  bridge.  Clem- 
ents V.  Alabama  G.  S.  R.  Co.  (1900)  127  Ala. 
166,  28  So.  648.  The  reason  assigned  was 
tliat  the  bar  was  "disconnected  from  any  other 
mechanical  appliances,  and  operated  by  mus- 
cular strength  directly  applied."  Apparently 
the  action  might  have  been  maintained  in  both 
these  cases  if  the  pleader  had  alleged  defects 
in  the  "plant." 

For  specific  examples  of  appliances  viewed 
as  "machinery,"  the  point  actually  involved  be- 
ing whether  there  was  a  defect,  see  infra, 
VIL  c 

e.  *'Plani» 

See  also  infra,  V. 

This  term  Includes  "whatever  apparatus  is 
used  by  a  business  man  for  carrying  on  his 
business, — ^not  h*s  stock  in  trade  which  he  buys 
or  makes  for  sale,  but  all  goods  and  chattels, 
fixed  or  movable,  live  or  dead,  which  he  keeps 
for  permanent  employment  in  his  business." 
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Yarmouth  y.  France  (1887)  L.  R.  19  Q.  B. 
Dlv.  647,  67  L.  J.  Q.  B.  N.  S.  7,  36  Week.  Rep. 
281,  per  Lord  Esher,  who  thus  disposed  of  the 
contention  tlmt  a  horse  was  not  a  part  of  the 
"plant:"  "It  is  suggested  that  nothing  that 
is  animate  can  be  plant;  that  is,  that  living 
creatures  can  in  no  sense  be  considered  plant. 
Why  not?  In  many  businesses  horses  and 
carts,  wagons,  or  drays,  seem  to  me  to  form- 
the  most  material  part  of  the  plant;  they  are 
the  materials  or  instruments  which  the  em- 
ployer must  use  for  the  purpose  of  carrying  on 
his  business,  and  without  which  he  could  not 
carry  it  on  at  all.  The  principal  part  of  the 
business  of  a  wharfinger  is  conveying  goods 
from  the  wharf  to  the  houses  or  shops  or  ware- 
houses of  the  consignees ;  and  for  this  purpose 
he  must  use  horses  and  carts  or  wagons.  They 
are  all  necessary  for  the  carrying  on  of  the 
business.  It  cannot  for  a  moment  be  con- 
tended that  the  carts  and  wagons  are  not 
'plant.'  Can  it  be  said  that  the  horses,  with- 
out which  the  carts  and  wagons  would  be  use- 
less, are  not?" 

To  same  effect,  see  Harston  v.  Edinburgh 
Co.  (1887)  14  Sc.  Sess.  Cas.  4th  Series,  621; 
Fraser  v.  Hood  (1887)  16  Sc.  Sesa  Caa  4th 
Series,  178. 

For  examples  of  Instrumentalities  assumed 
to  come  within  this  definition,  see  infra,  VII.  d. 

y.  Siffni/lcance  of  the  quctlifying  phrase,  "con- 
nected ioith  or  used  in  the  business  of  the 
employer.** 

a.  Instrumentalities  temporarily  used  by  serv- 
ants in  the  transaction  of  the  business. 

The  mere  fact  that  the  employer  did  not  own 
the  defective  Instrumentality  which  caused  the 
injury  will  not  protect  him,  if,  as  a  matter  of 
fact,  it  was  being  used  In  his  business  at  the 
time  of  the  accident.  Coffee  v.  New  York,  N. 
H.  &  H.  R.  Co.  (1891)  155  Mass.  21,  28  N.  B. 
1128 ;  Engel  v.  New  York,  P.  &  B.  R.  Co.  (1893) 
160  Mass.  260,  22  L.  R.  A.  283,  35  N.  E.  547 ; 
Louisville  &  N.  R.  Co.  v.  Davis  (1890)  91  Ala. 
487,  8  So.  552. 

Whether  there  was  such  a  use  within  the 
meaning  of  the  statutes,  Is  determined  with  ref- 
erence to  various  considerations.  In  some 
cases  the  essential  question  is  whether  or  not 
he  himself  or  his  agent  had,  at  the  time  when 
the  Injury  was  received,  adopted  the  instru- 
mentality as  a  part  of  the  plant  by  means  of 
which  the  employee  was  expected  to  perform 
his  duties.  If  such  adoption  is  shown,  he  is 
considered  to  have  assumed,  as  regards  this 
temporary    addition    to   bis   plant,    a   liability 
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Bhifting  engine  and  tender.  That  his  work 
as  switch  engineer  necessitated  his  riding  on 
the  rear  end  of  the  tender  much  of  his  time. 
That  he  could  not  successfully  do  the  work 
of  switch  engineer  without  so  riding.  That, 
besides  the  tender  of  the  last  engine  fur- 
nished -being  unsuited  for  his  work,  it  had 
no  hand-holds  or  "grab  irons"  to  enable  him 
to  raise  himself  upon  its  platform  with 
safety,  which  it  was  necessary  for  him  to  do 
to  enable  him  to  si^al  the  en^neer.  That 
he  saw  and  knew  this  tender  had  no  hand- 
holds or  grab  irons  when  he  received  it  on 
the  20th  of  May,  and  he  knew  that  it  was 
dangerous  to  use  it  without  them,  but  that 
he  used  it,  and  continued  to  use  it,  without 
such  grab  irons,  until  the  14th  of  June,  when 
he  received  the  injury  complained  of.  That 
to  supply  the  place  of  the  grab  irons,  or, 
rather,  because  there  were  no  grab  irons,  he 


used  the  drainpipes  from  the  top  of  the  ten- 
der. These  were  tubes  or  hollow  cylinders 
leading  from  the  top  of  the  tender  to  take 
off  the  overflowing  water,  and  were  never 
intended  to  be  used  as  hand-holds.  The 
plaintiff  says  that  he  had  frequently  used 
them  as  hand-holds  before  the  day  of  the 
injury,  thoujgh  he  had  used  the  one  on  the 
other  side  of  the  tender  most.  That  on  the 
day  of  the  injury  he  had  driven  down  to 
some  lumber  cars,  and  attached  the  shift- 
ing engine  to  them,  and  gave  the  signal  to 
the  engineer  to  move  out.  To  do  this  the 
engine  would  have  to  move  backward,  and 
when  he  gave  the  signal  to  move  he  under- 
took to  get  on  the  platform  of  the  tender, 
and,  for  the  want  of  grab  irons,  he  took  hold 
of  the  drainpipe,  which  gave  way  (pulled 
out  or  broke  off) ,  and  he  fell  to  the  ground, 
and  was  run  over  by  one  of  the  wheels  of 


vhlch,  It  woald  seem.  Is  of  precisely  the  same 
character  and  extent  as  that  to  which  he  is 
subject,  as  regards  his  own  property. 

Lack  of  ventilation  of  the  hold  of  a  vessel 
oelonglng  to  a  navigation  company,  in  which 
coal  is  shipped  by  contractors  to  supply  coal 
to  a  railway  at  another  port,  where  such  con- 
tractors have  to  unload  the  coni,  in  conse- 
quence of  which  one  of  their  employees  Is  in- 
jured by  an  explosion  of  gas  accumulating  in 
che  hold,  is  a  defect  in  the  plant  of  such  con- 
tractors. Carter  v.  Clarke  (1898)  78  L.  T.  N. 
S.  76,  14    Times  L.  R.  172. 

It  has  been  laid  down,  without  qualification, 
that  a  defect  in  a  cart  hired  temporarily  to 
carry  a  load  is  not  a  defect  in  the  plant.  All- 
march  V.  Walker  (1885)  78  L.  T.  Jour.  391. 
But  this  ruling  seems  to  be  inconsistent  with 
the  one  last  cited,  and  to  be  unjustifiable  in 
general  principles.  The  report  is  so  meager 
that  it  is  impossible  to  say  precisely  what  the 
standpoint  of  the  court  may  have  been. 

Manifestly,  no  adoption  within  the  meaning 
of  the  above  doctrine,  can  be  inferred,  where 
the  employee  or  his  fellow  workmen  took  and 
made  use  of  the  defective  instrumentality 
without  any  authority,  either  express  or  im- 
plied, from  the  employer  himself  or  his  agent. 
Under  such  circumstances  no  liability  can  be 
predicated  from  the  fact  that  there  was  a  de- 
fect, and  that  a  proper  inspection  would  have 
disclosed  it. 

.  It  has  been  held  that  where  a  servant,  while 
at  work  on  a  new  building  owned  by  his  em- 
ployer, was  Injured  by  reason  of  the  defective 
condition  of  planks  laid  on  the  top  of  walls  5 
feet  from  the  ground  by  some  of  his  fellow 
vrorkmen,  he  cannot  recover,  as  such  planks, 
Qsed  merely  for  temporary  purposes,  cannot 
be  considered  as  ways  or  works  within  the 
meaning  of  the  statute.  Morris  v.  Walworth 
Mfg.   Co.    (1902;   Mass.)    63   N.   B.  010. 

A  verdict  for  an  employee  was  set  aside 
«7here  the  Injury  was  caused  by  the  giving 
vay  of  a  ladder  which  the  workmen  themselves 
had  taken  and  used  simply  because  they  found 
ft  lying  on  the  premises  where  they  were  seut 
to  work,  and  which  had  not  been  borrowed,  so 
as  to  become  a  part  of  the  plant,  by  any  person 
having  authority  to  make  it  a  part  of  such 
plant.  Jones  v.  Burford  (1884)  1  Times  L. 
a.  137. 

A  complaint  of  which  the  gravamen  is  that 
the  plant  vas  defective  is  not  sustained  b? 
evidence  showing  that  the  plalr.iff,  a  painter 
in  the  employ  of  a  firm  of  contractors  doing 
«rork  on  a  government  building,  asked  his  fore- 
man for  a  ladder;  and  that,  being  referred  by 
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the  foreman  to  the  government  official  in 
charge  of  the  work,  he  was  told  that  he  might 
have  a  ladder  belonging  to  the  government; 
and  that  the  ladder  which  he  thus  obtained 
leave  to  use  was  so  defective  that  it  broke 
under  him.  Perry  v.  Brass  (1889)  5  Times  L. 
R.  253.  The  court  relied  mainly  on  the  fact 
that  the  ladder  did  not  belong  to  the  defend- 
ants, but  Denman,  J.,  also  laid  stress  on  the 
fact  that  their  foreman  knew  nothing  abont  It 
The  correctness  of  this  decision  under  the  par- 
ticular facts  in  evidence  seems  somewhat  dabi- 
ous,  as  it  may  fairly  be  argued  that  the  per- 
mission of  a  foreman  to  use  whatever  appli- 
ance a  designated  person  may  supply  should 
have  the  effect  of  making  the  appliance  actu- 
ally selected  a  part  of  the  plant. 

The  essential  basis  of  other  decisions  Is  that 
the  words  of  the  provision  now  under  discus- 
sipn  imply  that  -  "the  defect  must  be  one 
which  the  employer  has  a  right  to  remedy  if 
he  does  discover  it,  and  of  a  kind  which  it  la 
possible  to  charge  a  servant  with  the  duty  of 
setting  right."  Engel  v.  New  York,  P.  &  B. 
R.  Co.  (1893)  160  Mass.  260,  22  L.  R.  A.  283. 
35  N.  E.  547,  holding  that  a  railroad  track 
owned,  maintained,  and  repaired  by  a  manu- 
facturing company,  and  used  by  a  railroad 
company  only  under  a  license  or  invitation  to 
deliver  freight  under  a  contract,  is  not  a  iMrt 
of  the  railroad  company's  "ways.**  In  deliv- 
ering the  opinion  of  the  majority  of  the  court. 
Holmes,  J.,  said :  "We  think  that  neither  the 
language  of  the  statute,  nor  good  sense,  would 
permit  us  to  hold  an  employer  liable  under 
the  act  for  defects  which  he  cannot  help,  in  a 
place  out  of  his  control,  to  which  his  employees 
once  in  a  while  may  be  called  for  a  few  min- 
utes." 

A  railroad  company  that  only  goes  upon  the 
track  of  another  under  a  license  to  take  cars 
therefrom,  and  has  no  control  over  It,  Is  not 
liable  for  an  injury  to  an  employee  caused  by 
its  defective  character.  Trask  v.  Old  Colony 
R.  Co.  (1892)  156  Mass.  298,  31  N.  E.  6. 

An  employee  of  a  gas  company,  hired  to  re- 
move gas  pipe  from  a  trench  dug  by  authority 
of  the  city,  has  no  right  to  expect  his  employer 
to  shore  the  sides  of  the  trench  or  to  make  It 
safer  than  it  was,  for  he  must  be  taken  to 
know  that  his  employer  had  no  control  over  it 
Hughes  V.  Maiden  &  M.  Gaslight  Co.  (1897) 
168  Mass.  393.  47  N.  E.  125. 

The  location  of  the  tracks  of  a  street-car 
company  being  determined  by  the  municipal  au- 
thorities. It  cannot  be  charged  with  failure  to 
provide  a  safe  place  for  its  conductor  for  tbe 
reason  that  there  is  a  tree  close  to  the  side  of 
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the  tender.  HIb  arm  was  crushed  so  badly 
that  it  was  necessary  to  amputate  it,  and 
he  was  badly  injured  otherwise.  And  he 
contends  that  it  was  no  fault  of  his  that  he 
was  injured,  but  that  it  was  caused  by  the 
fault  and  negligence  of  the  defendant  in  not 
furnishing  him  a  tender  with  grab  irons, 
with  which  to  do  his  work.  While,  on  the 
other  hand,  the  defendant  does  not  deny  but 
what  it  was  guilly  of  negligence  in  not  fur- 
nishing a  tender  with  grab  irons,  it  contends 
that  this  was  a  patent  defect,  seen  and 
known  by  the  plaintiff  on  the  20th  of  May, 
when  he  received  this  engine  and  tender; 
and,  by  his  continuing  to  use  the  same  from 
that  time  to  the  tame  of  the  injury,  that 
was  a  waiver  of  any  objection  on  that  ac- 
count, and  an  "assumption  of  the  risk"  of 
any  damage  that  might  result  from  such  de- 
fect.   The  defendant  also  contends  that  the 


the  car,  uDless  it  Is  shown  that  the  company 
had  a  right  to  remove  the  tree.  Hall  v.  Wake- 
field &  8.  Street  R.  Co.  (1901)  178  Mass.  98, 
59  N.  B.  668. 

The  want  of  a  fence  at  the  top  of  a  declivity 
at  one  side  of  a  public  street  used  by  the  em- 
ployer as  an  approach  to  his  place  of  business 
is  not  a  defect  for  which  he  can  be  held  liable. 
Stride  V.  Diamond  Glass  Co.  (1895)  26  Ont. 
Rep.  270,  Following  Bngel  v.  New  York,  P.  & 
B.  R.  Co.  (1893)  160  Mass.  260,  22  L.  R.  A. 
283.  35  N.  E.  647. 

Discussing  the  question  whether  the  de- 
fective condition  of  a  public  street,  which  was 
used  by  the  employer  in  connection  with  his 
business,  was  a  defect  in  a  "way  used  in  the 
business,"  within  the  meaning  of  the  Ontario 
employers'  liability  act,  (  3,  subsec.  1,  Boyd, 
Ch..  said:  "Light  Is  thrown  \ipon  the  scope 
of  these  words  by  f  6,  subsec.  1,  which  provides 
that  the  workman  shall  not  be  able  to  recover 
unless  the  defect  arose  from,  or  had  not  been 
remedied  owing  to,  the  negligence  of  the  em- 
ployer. That  means  some  defect  on  his  prem- 
ises, or  on  a  place  over  which  he  had  control, 
that  could  be  made  right  by  the  employer. 
Such  Is  not  the  case  in  regard  to  a  public  street 
upon  which  the  employer  had  no  right  to  con- 
struct a  fence  or  barrier,  as  is  here  suggested. 
One  part  of  the  street  is  higher  than  the  other, 
but  it  Is  the  business  of  the  corporation  of 
the  city  to  deal  with  the  alleged  defect  In  the 
interests  of  the  public,  or  be  exposed  to  action 
by  injured  persona" 

A  coalmaster  Is  not  liable  to  a  servant  for 
Injuries  caused  by  defects  in  wagons  sent  by  a 
railway  company  to  be  loaded  with  coal  for 
carriage,  and  left  at  the  pit  in  charge  of  hla 
servants.  Such  wagons  are  not  a  part  of  the 
coalroaster's  plant,  and,  even  if  they  are,  he  is 
not,  under  such  circumstances,  under  the  duty 
of  inspecting  them  before  allowing  the  serv- 
ants to  use  them.  Robinson  v.  Watson  (1892) 
20  Sc.  Sess.  Cas.  4th  Series,  144. 

An  auctioneer  selling  goods  on  the  premises 
of  a  stranger  Is  not  responsible  to  his  servants 
for  the  sufficiency  of  the  appliances  for  bring- 
ing forward  and  removing  the  goods  which  are 
to  be  sold.  Nelson  v.  Scott  (1892)  19  Sc.  Sess. 
Cas.  4  th  Series,  425.' 

A  corollary  of  this  doctrine  is  that,  unless 
there  is  something  to  put  him  on  Inquiry,  a 
maater  is  not  under  any  active  duty  of  Inspec- 
tion with  regard  to  an  Instrumentality  not 
under  his  control. 

The  failure  of  a  gas  company  to  ask  how 
long  a  trench  dug  by  the  city  has  been  dug, 
and  to  tell  its  employee  the  length  of  time, 
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plaintiff  was  guilty  of  negligence  which  con- 
tributed to,  and  was  the  proximate  cause 
of,  his  injury,  and  that  he  cannot  recover 
on  that  account.  The  defendant  also  con- 
tends that  there  are  errors  in  the  judge's 
char^  to  the  jury,  in  charging  what  he 
should  not  have  charged,  and  by  refusing 
to  give  special  requests  of  the  defendant 
that  he  should  have  given.  The  defendant 
also  contends  that  the  judge  erred  in  his 
instructions  to  the  jury  as  to  the  measure 
of  damages,  as  pointed  out  in  its  assignment 
of  errors,  as  tnat  was  the  earliest  oppor- 
tunity it  had  of  doing  so. 

While  this  case  was  ably  and  carefully 
tried,  it  is  apparent  from  the  record,  the 
prayers  for  instruction,  and  the  argument 
of  counsel  on  both  sides,  that  the  main  con- 
tention below,  as  it  was  in  this  court,  was 
as  to  whether  the  plaintiff  had   "assumed 


before  sending  such  employee  Into  the  same  to 
remove  gas  pipe  therefrom,  does  not  render  It 
liable  for  an  Injury  to  the  employee  caused  by 
the  caving  In  of  the  trench.  Hughes  v.  Mai- 
den &  M.  Gaslight  Co.  (1897)  168  Mass.  395, 
47  N.  E.  125.  The  plaintiff,  said  the  court, 
"had  a  right  to  expect  that  If  the  defendant 
knew  of  any  danger  which  the  plaintiff  did  not 
know  and  ought  not  to  be  assumed  to  know.  It 
would  Inform  him.  But  no  such  knowledge  on 
the  part  of  the  defendant  was  shown.  It  does 
not  appear  to  have  known  anything  except 
what  was  visible  to  the  eye,  or  to  have  been 
able  or  bound  to  infer  from  what  was  visible 
anything  which  the  plaintiff  with  his  experi- 
ence was  not  equally  able  to  Infer.  What  more 
could  It  have  done?  There  is  no  reason  to  sup- 
pose that  Inspection  would  have  disclosed  any- 
thing beyond  the  visible  facts,  and  therefore  it 
is  not  necessary  to  consider  whether  the  duty 
of  Inspection  existing  with  regard  to  cars  re- 
ceived from  connecting  lines  to  be  forwarded 
on  ft  railroad  would  be  held  to  exist  In  such  a 
case  as  this.**' 

In  the  absence  of  any  allegation  of  particu- 
lar circumstances  which  would  impose  upon  the 
master  the  duty  of  inspecting  the  fittings  of  a 
ship  on  which  a  stevedore  or  other  person  has 
contracted  to  do  work,  his  servant  cannot 
maintain  an  action  against  him  for  an  Injury 
caused  by  defects  In  those  fittings.  Simpson 
V.  Pa  ton  (1896)  23  Sc.  Sess.  Cas.  4th  Series. 
590:  McLachlan  v.  S.  8.  Peverll  Co.  (1896)  23 
Sc.  Sess.  Cas.  4th  Series,  753  (complaint,  based 
on  existence  of  duty  to  Inspect,  held  to  be  de- 
murrable). Lord  Young  dissented  on  the  ground 
that  the  stevedore  was  not  wholly  exempt  from 
the  duty  of  supervision,  and  declined  to  assent 
to  the  proposition  that  there  would  be  no  lia- 
bility if  things  were  wrong,  and  by  proper 
supervision,  without  requiring  anything  out  of 
the  way  on  his  part,  he  would  have  discovered 
that  they  were  In  that  condition. 

See  also  Robinson  v.  Watson  (1892)  20  Sc. 
Sess.  Cas.  4th  Series,  144.  auprct. 

The  cases  involving  the  liability  of  a  railroad 
company  for  defects  in  a  car  received  from  an- 
other road  have  been  made  to  turn  upon  the 
question  whether  they  were  loaded  or  empty. 

Loaded  cars,  it  Is  said,  form  a  part  of  the 
works  and  machinery  of  the  receiving  company, 
inasmuch  as  the  company  Is  not  bound  to  use 
them  in  its  train  if  on  Inspection  they  are 
found  to  be  unsafe.  Bowers  v.  Connecticut 
River  R.  Co.  (1894)  162  Mass.  812.  38  N.  B. 
508,  settling  this  point,  which  was  left  unde- 
cided in  the  case  next  cited. 

But  an  Isolated  empty  car  on  Its  way  to  be 
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the  risk"  of  the  defective  tender  in  not  hav- 
ing the  grab  irons;  and  this  question  has 
given  lis  a  great  AeaA  of  trouble,  as  we  had 
such  a  line  of  cases,  commencing  at  least 
as  far  back  as  Crutchfield  v.  Richmond  d 
D,  R,  Co,  78  N.  C.  300;  JohMon  v.  Rich^ 
mond  d  D,  R,  Co,  81  N.  C.  454;  Cotoles  v. 
Richmond  d  />.  R.  Co.  84  K.  0.  312,  37  Am. 
Rep.  620;  Hudson  v.  Charleston,  C.  d  C.  R. 
Co.  104  N.  C.  601,  10  8.  £.  669;  Pleasants 
▼.  Raleigh  d  A.  Air-IAne  R.  Co.  95  N.  C. 
195;  and  other  cases  in  our  own  Reports, 
besides  many  cases  from  other  courts  that 
seem  to  sustain  the  contention  of  the  de- 
fendant; while  there  are  more  recent  de- 
cisions in  our  own  court,  though  not  directly 
in  point,  that  seem  to  sustain  a  different 
rule, — such  as  Oreenlee  v.  Southern  R.  Co. 
122  N.  C  977,  41  L.  R.  A.  399,  30  S.  E.  115; 
Troxler  v.  Southern  R.  Co.  124  N.  C.  189, 


44  L.  R.  A.  313,  32  8.  E.  550,  and  Lloyd  t. 
Hanea,  126  N.  C.  361,  35  S.  E.  611.  Bat, 
after  all,  it  seems  that  this  important  ooii- 
tention  as  to  the  "assumption  of  risk"  is 
disposed  of  by  chap.  56,  Private  Laws  1897, 
which  was  not  called  to  our  attention  in 
the  arguments  or  briefs,  and  whidi  reads 
aa  follows:. 

"Sec.  1.  That  any  servant  or  employee  of 
any  railroad  ocmipany  operating  in  this 
state,  who  shall  suffer  injury  to  his  person, 
or  the  personal  representative  of  any  such 
servant  or  employee  who  shall  have  suffered 
death,  in  the  course  of  his  service  or  em- 
ployment with  said  company^  by  the  negli- 
gence, carelessness,  or  incompetency  of  any 
other  servant,  employee,  or  agent  of  the 
company,  or  by  any  defect  in  the  machin- 
ery, ways,  or  appliances  of  the  company, 


returned  to  its  owner  Is  a  part  of  the  ways, 
works,  or  machinery  connected  with  or  used  in 
the  bnslness  of  a  railroad  company  which  re- 
ceived it  loaded.  CoflTee  v.  New  York,  N.  H.  & 
H.  R.  Co.  (1891)  155  Mass.  21,  28  N.  E.  1128. 
The  court  said:  "By  the  terms  'ways,  worlcs, 
or  machinery  connected  with  or  used  in  the 
business  of  the  employer,'  we  understand 
something  In  the  place,  or  means,  ap- 
pliances, or  instrumentailtles  provided  by 
the  employer,  for  doing  or  carrying  on 
the  work  which  is  to  t>e  done.  The 
use  of  other  words  may  not  make  the  meaning 
clearer,  but  it  would  seem  that  there  must  be 
a  defect  in  something  which  can,  in  some  sense, 
be  said  to  be  provided  by  the  employer." 

It  is,  however,  not  apparent  why  the  right 
of  rejection,  which  undoubtedly  exists  In  this 
Instance  as  well  as  in  the  former,  should  not 
^  create  a  similar  obligation.  The  distinction 
taken  and  its  rationale  are,  it  is  submitted,  nn- 
ntisfactory.  In  Massachusetts  It  is  no  longer 
of  importance,  since  the  passage  of  the  amend- 
atory act  of  1893,  chap.  359,  declaring  that  the 
mere  fact  of  a  car  being  in  the  possession  of  a 
railroad  company  makes  it  a  part  of  its  "ways, 
works,  or  machinery." 

In  one  case  the  principle  Is  applied  that  a 
"defect,"  within  the  meaning  of  these  statutes, 
exists  where  the  physical  conditions  resulting 
from  a  use  to  which  the  servant's  employer 
permits  a  stranger  to  put  his  premises  are  of 
such  a  nature  that  negligence  would  have  been 
a  warrantable  inference  if  they  had  been  cre- 
ated by  the  act  of  the  employer  himself  or  his 
agent.  New  York,  N.  H.  &  H.  R.  Co.  v.  O'Leary 
(1899)  35  C.  C.  A.  562,  93  Fed.  737,  where  a 
railway  company  which  permitted  a  guy  to  be 
stretched  by  a  third  person  across  its  tracks, 
at  a  point  where  the  volume  of  business  re- 
quired great  diligence  and  care  as  to  the  con- 
dition of  the  track,  was  held  liable  for  an  in- 
jury to  an  employee,  caused  by  failure  to  see 
that  the  guy  was  placed  at  a  particular  height 
to  avoid  such  injury  (construing  the  Massachu- 
setts statute). 

As  the  decisions  holding  that  the  master  Is 
not  liable  for  an  Injury  due  to  a  defect  in  an 
Instrumentality  belonging  to  another  person 
may  be  regarded  as  being  essentially  merely 
declarations  that  the  wrong  party  is  being 
sued,  there  wonid,  at  first  sight,  seem  to  be  no 
serious  practical  objection  to  such  applications 
of  the  general  principle  that  responsibility  Is  a 
juridical  incident  of  the  power  of  control,  and 
does  not  exist  apart  from  such  power.  But  the 
extremely  nebulous  condition  of  the  law  defin- 
ing the  nature  and  extent  of  a  stranger's  lia- 
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bility  to  the  servants  of  one  with  whom  he  has 
business  relations  involving  the  use  of,  or  con- 
tact with,  his  property  (see  note  to  Cleveland,  C. 
C.  &  St.  L.  R.  Co.  V.  Berry  [1899: 
Ind.]  46  L.  R.  A.  38)  renders  it  wholly 
unwarrantable  to  assume  that  In  all  the 
cases  in  which  the  defendant  will  be  ab- 
solved for  the  reason  that  he  had  no  control 
over  the  defective  instrumentality,  the  plain- 
tlfT  will  be  able  to  maintain  an  action  against  ^ 
the  nctual  owner  of  that  Instrumentality.  It 
is  manifest,  therefore,  that  the  employment  of 
this  test  to  determine  the  applicability  of  these 
statutes  will  sometimes  result  in  leaving  the 
injured  servant  entirely  remediless. 

Under  these  circumstances,  the  doctrine  that 
the  possession  or  nonpossesslon  of  the  power  of 
control  Is  the  main  differentiating  factor  In 
cases  in  which  'the  existence  or  absence  of  au- 
thority to  use  the  defective  instrumentality  is 
not  involved,  as  one  of  the  determinant  ele- 
ments, deserves  to  be  somewhat  closely  scru- 
tinized. 

It  is  submitted  that  the  clause  In  question 
may,  upon  a  perfectly  reasonable  construction, 
be  made  to  comprehend  instrumentalities  over 
which  the  employer  has  no  control.  The  op- 
posite contention  would  doubtless  be  irresisti- 
ble if  the  failure  to  "remedy"  defects  were 
mentioned  as  the  sole  ground  of  liability.  But 
the  declaration  of  an  alternative  liability  for 
the  negligent  failure  to  "discover"  defects 
seems  to  be  hardly  susceptible  of  any  other 
Interpretation  than  that  it  was  intended  to  ex- 
tend the  employer's  responsibility  beyond  the 
cases  in  which  the  right  to  apply  a  remedy 
may  be  predicated.  Such  a  declaration  may 
fairly  be  regarded  as  a  recognition  of  the  prin- 
ciple that  the  application  of  a  remedy  is 
neither  the  only  duty  which  the  law  implies, 
nor  the  only  method  by  which  the  master  can 
free  himself  from  the  imputation  of  negligence. 
On  the  one  hand,  where  it  is  In  his  power  to 
apply  a  remedy  to  the  defect  thus  actually  or 
constructively  known  to  him,  it  may  conceiva- 
bly be,  and  In  fact  frequently  is,  his  duty  to 
warn  his  servants  as  to  the  existence  of  the  de- 
fect, or  to  discontinue  the  use  of  the  defective 
instrumentality  until  it  has  been  restored  to  a 
safe  condition.  On  the  other  hand,  where  it  is 
not  in  his  power  to  apply  a  remedy,  the  duties 
of  warning  or  discontinuance  become  impera- 
tive, and  by  performing  them  he  fully  dis- 
charges his  obligations  to  his  servants.  It  Is 
clear,  therefore,  that  there  are  certain  obliga- 
tions to  which  he  Is  subject  In  respect  to  in- 
strumentalities which  are  out  of  his  control, 
and  that  the  negligence  which  consists  In  the 
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shall  be  entitled  to  maintain  an  action 
against  such  company. 

"Sec.  2.  That  any  contract  or  agreement, 
expressed  or  implied,  made  by  any  employee 
of  said  company  to  waive  the  benefit  of  the 
aforesaid  section,  shall  be  null  and  void." 

Commencing  -with  the  often-cited  case  of 
Priestley  v.  Fowler,  3  Mees.  &  W.  1,  what  is 
known  as  the  '^fellow  servant  law"  had  been 
developed  until  it  seems  to  have  become  to 
be  a  hardship  on  the  employees  of  railroads, 
where  there  were  so  many  employees  whose 
rights  depend  on  the  action  of  some  other 
emplovee;  and  Acts  1897,  chap.  56,  was 
passed  to  relieve  such  employees  from  what 
appeared  to  be  a  hardship,  and  oppressive 
upon  them.  And,  while  there  had  not  been 
uniformity  in  the  different  jurisdictions  as 
to  what  is  called  the  "assumption  of  risk," 
it  seemed  to  be  well  settled  by  the  decisions 


of  this  court  (see  cases  cited  above)  that, 
where  an  employee  entered  into  the^service 
of  a  railroad  company  using  defective  ma- 
chinery, knowing  of  such  defects,  or  where 
he  continued  in  the  employment,  after  hav- 
ing such  knowledge,  without  notifying  his 
superiors,  and  prolesting  against  its  contin- 
uance, such  employee  would  have  been  held 
to  have  waived  such  objection,  and  to  have 
assumed  the  risk  arising  from  the  use  of 
such  defective  machinery.  This,  it  seems, 
was  considered  by  the  legislature  a  hard- 
ship, and  oppressive,  as  the  competition  was 
so  great  for  such  employment  that  em- 
ployees were  deterred  from  making  such 
complaints  lest  they  might  lose  their  places. 
So  it  seems  that  the  legislature  undertook 
to  relieve  the  employees  of  this  trouble,  as 
it  deemed  it  to  be  a  hardship.  So  the  legis- 
lature, after  providing  relief  against  acts  of 


failure  to  discover  a  defect  cannot  be  dissoci- 
ated from  the  negligence  which  consists  In  the 
breach  of  those  obligations,  for  the  reason  that 
they  arise  as  soon  as  the  defect  Is  known,  and 
that  It  Is  presumed  to  be  known  wherever  It 
wonld  have  been  known  If  due  care  had  been 
exercised. 

It  Is  submitted,  therefore,  that  the  balance 
of  probability  is  In  favor  of  the  inference  that 
the  legislature  Intended  to  create  a  responal- 
blllty  for  injuries  due  to  instrumentalities  not 
controlled  by  the  master,  provided  they  are 
"connected  with  his  business,"  and  that,  upon 
the  true  construction  of  the  statute,  the  ab- 
sence of  the  power  of  control  merely  affects  the 
extent  of  that  responsibility. 

Some  of  the  unsatisfactory  consequences  of 
the  doctrine  that  the  statute  does  not  apply  to 
cases  where  there  is  no  power  of  control  are 
pointed  out  in  the  dissenting  opinion  of  Knowl- 
ton,  J.,  in  Engei  v.  New  York,  P.  &  B.  R.  Co. 
(1893)  160  Mass.  260,  22  L.  R.  A.  283,  35  N. 
B.  547:  "The  employee  finds  a  track  of  this 
kind  used  like  other  side  tracks  belonging  to 
the  corporation,  adapted  to  the  convenient 
transaction  of  Its  freighting  business.  Or- 
dinarily he  has  no  means  of  knowing 
whether  the  track  is  owned  and  maintained  by 
the  railroad  corporation  or  by  the  manufac- 
turer whose  freight  is  brought  over  It.  All  he 
can  see  or  know  is  that  it  is  connected  with 
and  used  in  the  business  of  the  corporation  in 
delivering  freight.  Whether  an  additional 
price  is  paid  for  the  transportation  of  its  cars 
or  of  the  cars  of  other  railroads  over  that 
track,  he  does  not  know,  nor  is  it  important  for 
him  to  know.  It  is  a  place  specially  fitted  for 
the  work  of  his  employer,  on  which  his  em- 
ployer sets  him  at  work,  and  in  which  the 
employer  presumably  has  rights  for  the  time 
being.  It  ought  to  make  no  difference,  under 
the  statute,  how  the  employer  procures  the 
ways,  works,  or  machinery  connected  with  and 
used  in  his  business,  or  by  what  kind  of  title 
he  holds  them.  So  long  as  they  are  connected 
with  his  business  and  used  in  It,  it  is  his  duty 
to  have  them  safe,  so  that  his  employees  may 
not  be  unnecessarily  exposed  to  danger.  If  an- 
other owns  and  furnishes  them,  and  agrees  to 
keep  them  safe,  it  is  his  duty,  as  between  him 
and  his  employee,  to  see  that  the  owner  prop- 
erly does  what  he  agrees  to  do.  It  is  the  gen- 
eral rule  of  the  common  law  that  a  railroad 
corporation  is  liable  for  an  injury  to  a  pas- 
senger, or  for  loss  of  freight  arising  from  a  de- 
fect in  a  track  of  another  corporation  over 
which  It  runs  Its  cars,  as  If  it  owned  the  track. 
As  between  the  two  corporations,  the  only  duty 
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to  maintain  the  track  in  repair  under  their  con- 
tract may  be  upon  the  owner  of  the  road,  but, 
as  between  the  first-mentioned  corporation  and 
a  passenger  or  owner  of  freight,  it  is  the  duty 
of  the  carrier  to  have  the  track  safe,  whether 
it  owns  it  or  hires  it.  .  .  .  The  duty  of  a 
railroad  corporation  to  furnish  for  its  em- 
ployees safe  tracks,  cars,  locomotive  engines, 
and  other  machinery,  tools,  and  appliances 
with  which  its  business  is  to  be  carried  on,  is 
similar  In  kind  to  Its  duty  to  passengers  in 
these  respects,  although  the  degree  of  care  re- 
quired is  less.  In  either  case,  its  duty  is  the 
same  when  the  tracks,  cars,  and  engines  are 
hired,  or  used  under  a  license  from  others,  as 
when  they  are  owned  by  the  employer.  .  .  . 
The  doctrine  contended  for  by  the  defendant, 
as  I  understand  It,  comes  to  this :  If  a  manu- 
facturer, Instead  of  owning  the  ways,  works, 
and  machinery  necessary  to  be  used  in  his  busi- 
ness, arranges  with  another  person  who  owns 
a  manufacturing  establishment-  to  furnish  it  for 
his  use  and  to  keep  it  constantly  In  good  con- 
dition, and  if  one  of  his  employees  is  instantly 
killed  by  a  defect  negligently  suffered  to  be  In 
the  ways,  works,  or  machinery  which  he  is 
using  under  this  arrangement,  he  will  not  be  li- 
able under'  the  statute,  because  the  ways, 
works,  and  machinery  are  not  his.  The  owner 
will  not  be  liable  under  the  statute  for  he  Is  a 
stranger  to  the  manufacturing  business  car- 
ried on  there,  and  the  person  killed  is  not  his 
employee.  Neither  the  employer  nor  the  owner 
of  the  establishment  will  be  liable  at  the  com- 
mon law,  for  the  common  law  permits  no  re- 
covery for  a  death  resulting  from  negligence. 
The  widow  and  children  of  the  deceased  em- 
ployee will  therefore  be  left  remediless.  It 
.seems  to  me  that  such  a  construction  of  the 
statute  tends  to  defeat  the  purpose  of  the  leg- 
islature." 

One  Ontario  case  In  which  th*  master  was 
held  not  to  be  liable,  under  the  statute,  for  the 
want  of  a  fence  on  a  public  street  which  was 
used  as  an  approach  to  the  master^s  place  of 
business  (see  Stride  v.  Diamond  Glass  Co. 
[1895]  26  Ont.  Rep.  270,  aupra)  seems  to 
have  been  improperly  referred  to  the  analogy  of 
other  cases  cited  in  this  section.  The  true 
ground  upon  which  a  servant  Is  precluded  from 
maintaining  an  action  against  his  master  under 
the  circumstances  there  in  evidence  is  that  al- 
luded to  In  the  opinion;  vig.^  so  far  as  regards 
his  right  of  recovery  for  Injuries  which  are  due 
simply  to  the  manner  in  which  streets  are  laid 
out,  graded,  and  protected,  he  Is  in  the  same 
position  as  any  other  member  of  the  public. 
His  remedy,  if  any,  must  be  sought  from  the 
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"fellow  servants,"  enacted  as  follows:  "Or 
by  any  defect  in  the  machinery,  ways,  or 
appliances  of  the  company,  shall  be  entitled 
to  maintain  an  action  against  said '  com- 
pany." And  by  the  2d  section  of  said  act 
it  is  provided  "that  any  contract  or  agree- 
ment, expressed  or  implied,  made  by  any 
•employee  of  said  company  to  waive  the  ben- 
efit of  the  aforesaid  section,  shall  be  null 
and  void.*'  The  court  has  construed  this 
act,  holding  it  to  be  constitutional,  and  giv- 
ing effect  to  it  so  far  as  it  applied  to  fel- 
low servants.  Hancock  v.  Norfolk  d  W,  R. 
Co.  124  N.  C.  222,  32  S.  E.  679.  And  we 
see  no  reason  why  we  should  not  do  so  as  to 
the  "assumption  of  risk."  It  is  agreed 
that  assumption  of  risk  is  contractual, 
either  by  express  terms  or  by  implication; 
and  disputes  usually  were  as  to  whether  the 
plaintiff  contracted  by  implication   or  as- 


sumption for  dangers  not  existing  at  the 
date  of  employment.  And  it  would  seem 
by  this  act  that  the  legislature  intended  to 
put  an  end  to  such  contentions  by  saying 
in  the  1st  section  that  he  shall  have  a  right 
of  action  for  injuries  caused  by  such  defect- 
ive machinery,  and  by  providing  in  the  2d 
section  that  he  cannot  waive  this  right  by 
contract,  expressed  or  implied.  This  legis- 
lation (Acts  1897,  chap.  56)  seems  to  be 
in  the  same  spirit  and  in  harmony  with 
Acts  Cong.  1893,  chap.  196  (27  Stat,  at  Lu 
531).  In  that  statute  it  is  enacted  in  S  4 
that  all  railroad  companies  engaged  in  in- 
terstate commerce  shall  have  grab  irons  up- 
on their  cars,  etc.;  and  in  §  8  the  right  of 
action  is  given  to  any  employee  injured  for 
the  want  of  any  of  the  appliances  mentioned 
in  said  act, — ^grab  irons  being  one  of  those 
mentioned.    And  then  said  section  provides 


municipal   body   which   la   responsible  for  the 
creation  and  continuance  of  those  conditions. 

b.  SiructureB,   etc.,   in   courte   of   erection  or 
demoUtion, 

According  to  the  most  recent  of  the  English 
authorities,  these  statutes  should  be  so  con- 
strued as  to  enable  a  servant  of  a  contractor 
to  recover  for  injuries  due  to  abnormally  dan- 
gerous conditions  In  the  substance  of  a  build- 
ing which  is  in  course  of  erection  or  demoli- 
tion. The  broad  principle  relied  upon  is  that 
premises  which  are  in  the  possession  of  a  per- 
son for  the  purposes  of  his  business  are  to  be 
regarded  as  the  "works"  of  such  person  so 
long  as  he  is  carrying  on  this  business  there. 
Brannlgan  v.  Robinson  [1892]  1  Q.  B.  344,  61 
L.  J.  Q.  B.  N.  S.  202.  66  L.  T.  N.  S.  647,  56  J. 
P.  328  (house  was  being  pulled  down). 

The  doctrine  of  this  case  is  in  harmony  with 
two  other  decisions,  though  this  particular 
point  wss  not  directly  raised. 

In  Moore  v.  Gimson  (1889)  58  L.  J.  Q.  B.  N. 
S.  169,  5  Times  L.  R.  177,  an  Insecure  wall 
left  standing  on  premises  where  there  had  been 
a  Hre  seems  to  be  regarded  as  a  part  of  the 
works  of  a  party  who  took  a  contract  for  the 
reinstatement  of  the  building  destroyed.  The 
case  was  decided  against  the  plaintiff  on  the 
ground  that  there  was  no  knowledge,  actual  or 
•constructive,   of   the  conditions. 

Compare  Booker  v.  Higgs  (1887)  3  Times 
L.  R.  618,  where  a  wall  fell  on  the  servant  of 
a  person  who,  as  incident  to  certain  work  on 
the  premises,   was  making  a  hole  through   it. 

Similarly,  it  has  been  held  in  Ontario  that 
a  railway  used  by  contractors  engaged  in  con- 
structing an  extension  of  the  line  is  a  part  of 
their  plant  while  the  work  Is  going  on.  Rom- 
bough  V.  Balch    (1900)   27  Ont.  App.  Rep.  32. 

The  contention  that  the  case  of  Howe  v. 
Finch  (1886)  L.  B.  17  Q.  B.  Div.  187,  34  Week. 
Rep.  593,  51  J.  P.  276  (see  following  subdivi- 
sion), was  a  controlling  precedent  against  the 
plaintiff  was  easily  disposed  of  on  the  ground 
that  the  employer,  who  was  sued  there,  was  the 
owner,  not  the  builder,  of  the  premises.  But, 
singularly  enough,  no  reference  was  made  to 
the  cases  cited  in  the  subjoined  note,  which  are 
not  distinguishable  on  this  ground,  and  are  di- 
rectly opposed  to  the  conclusion  arrived  at. 
The  conflict  of  authority  thus  disclosed  can  now 
be  adjusted  in  England  only  by  a  decision  of 
the  court  of  appeal. 

In  one  case  it  was  held  that  no  action  lay 
for  an  injury  caused  by  the  negligence  of  a  co- 
servant  in  throwing  rubbish  down  a  lift  well 
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of  a  building  under  construction,  through 
which,  by  means  of  ladders,  the  workmen  were 
obliged  to  obtain  access  to  the  upper  floors, 
this  result  not  being  affected  by  the  fact  that 
the  master  had  not  taken  precautions  to  pre- 
vent such  accident  by  warning  the  workmen  to 
cease  throwing  things  down,  when  It  became 
necessary  to  use  the  well  as  a  passage  for  the 
workmen.  Pegram  v.  Dixon  (1886)  56  L.  J. 
Q.  B.  N.  S.  447,  51  J.  P.  198,  2  Times  L.  R.  603. 

In  another,  a  contractor  was  held  not  to  be 
liable  for  maintaining  an  unusually  large  well 
hole  in  the  staircase  of  a  building  under  con- 
struction, through  which  a  brick  fell  on  the 
plaintiff  from  an  upper  story.  Conway  v. 
Clemence  (1885)  2  Times  L.  R.  80. 

In  another,  a  contractor  for  the  brickwork 
in  an  unflnlshed  house  was  held  not  liable  for 
injuries  caused  by  the  collapse  of  a  staircase 
erected  shortly  before  by  another  contractor 
as  the  permanent  staircase  of  the  house,  as  he 
was  entitled  to  rely  on  the  sufllciency  of  the 
structure  without  examination,  llclnnulty  v. 
Primrose  (1897)  24  Sc.  Sess.  Cas.  4th  Series, 
442. 

In  Massachusetts  the  servant's  right  to 
maintain  an  action  under  such  circumstances 
has  been  uniformly  denied. 

Contractors,  by  setting  a  servant  to  work  on 
the  premises  of  a  third  person,  where  there  are 
movable  steps  leading  into  a  cellar,  while  going 
down  which  the  servant  was  Injured,  cannot  be 
said  to  adopt  the  steps  as  a  way  used  In  their 
business.  Regan  v.  Donovan  (1893)  159  Mass. 
1,  33  N.  E.  702  (effect  of  case,  as  stated  U 
Lynch  v.  Allyn  (1893)  160  Mass.  248,  35  N. 
E.  550 — ^injury  caused  by  the  steps  falling). 

So,  a  servant  of  a  contractor  engaged  in 
grading  the  land  of  a  third  person  cannot  re- 
cover on  the  theory  that  the  liability  of  a  bank 
of  earth  to  fall,  when  undermined,  unless  it  is 
properly  shored  up,  is  a  "defect**  within  the 
statute,  the  descriptive  words  being  applicable 
to  "ways,  etc.,  of  a  permanent  character,  such 
as  are  connected  with,  or  used  in,  an  employ- 
er's business.'*  Lynch  v.  Allyn  (1893)  160 
Mass.  248,  35  N.  B.  550. 

So,  it  is  held  that  a  building  in  process  of 
construction  is  not  "ways,  works,  or  machinery 
connected  with  or  used  in  the  business**  of  a 
subcontroctor  helping  to  build  It,  so  as  to  ren- 
der a  hole  cut  in  the  floor  by  another  8ut>con- 
tractor  a  defect  in  "ways,  works,  and  ma- 
chinery." Belque  v.  Hosmer  (1897)  169  Mass. 
541,  48  N.  B.  338. 

So.  a  plumber  Is  not  liable  to  an  employee 
injured  by  the  fall  of  ladders  and  stagings 
leading  from  one  floor  to  another  of  a  building 
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that  no  employee,  by  remaining  in  the  em- 
ployment of  such  company,  shall  be  deemed 
to  have  assumed  such  risk  by  remaining  in 
the  employment  of  such  railroad  company. 
This  is  the  statute  upon  which  Cfreenlee^a 
and  Troxler*8  Cases  are  based.  And  while 
we  do  not  base  our  opinion  in  this  case  upon 
this  legislation  of  Congress,  but  on  the  stat- 
ute of  1897,  still  we  think  that  this  legis- 
lation of  our  state,  and  the  construction  we 
are  placing  upon  it,  are  supported  and 
strengthened  by  the  act  of  Congress  and  the 
construction  put  upon  it  by  this  and  other 
courts.  In  1880  the  English  Parliament 
passed  what  is  called  the  employer's  act," 
in  which  the  doctrine  of  fellow  servants 
theretofore  existing  in  England  was  very 
much  the  same  as  in  this  state,  and  was 
disposed  of  very  much  as  it  was  here  by  the 
act  of    1897.    The  English   act  contains   a 


section  which  provides  that  an  employee 
shall  not  maintain  an  action  against  his 
master  for  injuries  received  from  defective 
machinery,  "ways,"  etc.,  unless  he  gives  no- 
tice of  such  defects  to  the  master,  or  some 
one  superior  to  him,  unless  the  master  al- 
ready knows  of  the  defect.  In  the  case  of 
Thomas  v.  Qunriermainef  L.  R.  18  Q.  B. 
Div.  685,  it  was  shown  that  the  plaintiff 
was  injured  by  reason  of  defects  known  to 
the  master,  and  it  was  contended  by  reason 
of  these  negative  expressions  used  in  the 
statute  they  absolved  the  plaintiff  from  the 
doctrine  of  assumption  of  risk.  And  one 
member  of  the  court  (Lord  Esher)  held 
with  this  contention  of  the  plaintiff,  though 
the  other  two  members  of  the  court  over- 
ruled him  in  this  view  of  the  case.  But  the 
same  question  was  again  presented  in  Smith 
V.  Baker   [1891]    A.   C.   p.   325,  where   the 


In  process  of  construction,  where  he  neither 
constructed,  managed,  nor  controlled  such  lad- 
ders and  stagings.  Riley  v.  Tucker  (1901)  179 
Mass.  190,  60  N.  B.  484. 

In  Lynch  v.  Allyn  (1893)  160  Mass.  248,  85 
N.  E.  550,  the  court  remarked  that  there  is  a 
conflict  between  Brannigan  v.  Robinson  [1892] 
1  Q.  B.  344,  61  L.  J.  Q.  B.  N.  S.  202,  66  L  T. 
N.  S.  647,  56  J.  P.  328,  and  Howe  v.  Finch 
(1886)  L.  R.  17  Q.  B.  Div.  187,  34  Week.  Rep. 
593,  51  J.  P.  276.  But  this  is  not  necessarily 
so.  It  is  quite  possible,  without  any  Incon- 
sistency, to  take  the  view  that  a  wall  is  a  part 
of  the  works  of  the  person  who  has  It  under 
his  control  for  the  purpose  of  erecting  It,  and 
at  the  same  time  not  a  portion  of  the  works  of 
the  person  who  intends  to  use  it  In  his  business 
wben  It  is  completed.  It  would  be  going  too 
far  to  say  that  an  instrumentality  can  never 
be  a  part  of  the  works  of  two  separate  employ- 
ers at  the  same  time,  but  the  mere  statement  of 
the  situation  presented  by  cases  of  this  type 
shows  that  the  user  by  the  owner  of  the  struc- 
ture and  the  user  by  the  contractor  for  Its 
erection  are  successive  and  mutually  exclusive. 
It  Is  therefore  possible,  to  say  the  least,  that 
the  legal  quality  of  the  structure  may  be  dif- 
ferent, according  as  regard  be  bad  to  the  serv- 
ants of  the  owner  or  to  the  servants  of  the 
contractor. 

c.  Inttrumentalities  not  yet  trovght  into  use, 
or  disused. 

The  words  of  the  statute  are  declared  to  be 
applicable  only  to  ways,  etc.,  which  are  "exist- 
ing and  completed,"  and  not  to  those  which  are 
partly  flnlsbed  and  not  yet  used  for  the  pur- 
poses of  the  employer's  business.  Howe  v. 
Pinch  (1886)  L.  R,  17  Q.  B.  Div.  187,  34  Week. 
Rep.  593,  51  J.  P.  276  (where  a  wall  in  course 
of  erection  fell  on  a  plumber  In  the  defendant's 
employ). 

No  action  lies  for  defects  In  a  machine  which 
has  been  discarded  as  unfit  for  use,  and  Is,  at 
the  time  it  causes  the  Injury,  being  removed 
from  the  premises.  Thompson  v.  City  Glass 
Co.  (1901)  17  Times  L.  R.  594  (a  portion  of 
the  machine  fell  on  the  plaintiff).  This  case 
was  deemed  to  be  the  converse  of  Howe  v. 
Finch  (1886)  L.  R.  17  Q.  B.  Div.  187,  34  Week. 
Rep.  593,  51  J.  P.  276. 

The  present  writer  ventures  to  express  the 
opinion  that  all  the  cases  cited  In  the  last  two 
subdivisions,  except  Brannigan  v.  Robinson 
[1892]  1  Q.  B.  344,  61  L.  J.  Q.  B.  N.  S.  202, 
66  L.  T.  N.  S.  647.  56  J.  P.  328,  are  based  upon 
a  narrow  and  technical  construction  of  the 
statutes,  and  that  the  circumstances  under 
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which  the  right  of  recovery  was  denied  were 
fairly  within  the  spirit,  if  not  the  letter,  of  the 
language  used  by  the  legislatures. 

VI.  What  conaUtutes  a  defect 

Whenever  an  Instrumentality  Is  "not  In  a 
proper  condition  for  the  purpose  for  which  It 
was  applied,"  there  Is  a  "defect"  In  Its  condi- 
tion within  the  meaning  of  t?ie  act.  Lord  Coler- 
idge in  Heske  v.  Samuelson  (1883)  L.  R.  12 
Q.  B.  Div.  30,  53  L.  J.  Q.  B.  N  S.  4.';,  49  L.  T. 
N.  S.  474;  Approved  in  Cripps  v.  Judge  (1884) 
L  R.  13  Q.  B.  Div.  583,  53  L.  J.  Q.  B.  N.  S. 
517,  51  L.  T.  N.  8.  182,  33  Week.  Rep.  36,  49  J. 
P.  100. 

Lindley,  L.  J.,  In  Yarmouth  v.  France  (1887) 
L.  R.  19  Q.  B.  Div.  647,  57  L.  J.  Q.  B.  N.  S.  7, 
36  Week.  Rep.  2S1,  said :  "I  take  defect  to  in- 
clude anything  which  renders  the  plant,  etc., 
unfit  for  the  use  for  which  It  is  Intended,  when 
used  in  a  reasonable  way  and  with  reasonable 
care.*' 

This  word  "defect'*  Implies  an  Inherent  de- 
fect, a  deficiency  in  something  essential  to  the 
proper  use  of  the  apparatus  for  the  purpose  for  * 
which  It  is  to  be  used.     Hamilton  v.  Groesbcck 
(1889)  19  Ont.  Rep.  76. 

Compare  also  the  passage  from  the  majority 
opinion  in  Walsh  v.  Whlteley  (1888)  L  R.  21 
Q.  B.  Div.  371,  57  L.  J.  Q.  B.  N.  S.  586,  36 
Week.  Rep.  876,  53  J.  P.  38,  as  quoted  infra, 

"A  defect  in  the  condition  of  the  way,  or 
works,  or  machinery,  or  plant,  .  .  .  means, 
I  should  be  inclined  to  say,>  such  a  state  of 
things  that  the  power  and  quality  of  the  sub- 
ject to  which  the  word  'condition'  is  applied 
are  for  the  time  being  altered  in  such  a  man- 
ner as  to  interfere  with  their  use.  For  In- 
stance, If  the  way  Is  made  to  be  muddy  by 
water,  or  If  it  Is  made  slippery  by  Ice,  in  either 
of  these  coses,  I  should  say  that  the  way  itself 
is  not  defective,  but  the  condition  of  the  way, 
by  reason  of  the  water  which  Is  Incorporated 
with  It,  or  from  Its  being  in  a  freezing  state.  Is 
affected."  McGIffin  v.  Palmer's  Shipbulldin^r 
&  Iron  Co.  (1882)  L.  R.  10  Q.  B.  Div.  9,  62  L. 
J.  Q.  B.  N.  S.  25,  47  L.  T.  N.  S.  346,  31  Ween. 
Rep.  118,  47  J.  P.  70. 

If  the  whole  arrangement  of  a  machine  Is 
defective  for  the  purpose  for  which  it  is  ap- 
plied, there  Is  a  defect  so  as  to  bring  It  within 
the  act,  although  each  part  may  be  suflScient. 
Cripps  V.  Judge  (1884)  L.  R.  13  Q.  B.  Div.  583. 
53  L.  J.  Q.  B.  N.  S.  617,  51  L.  T.  N.  S.  182,  33 
Week.  Rep.  36.  49  J.  P.  100,  per  Brett,  M.  R. 

The  words  "defect  In  tJie  arrangement," 
used  only  In  the  acts  of  Ontario  and  British 
Columbia,  mean  the  element  of  danger  arising 
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court  was  again  divided,  but  where  a  ma- 
jority of  the  lords,  who  put  their  opinion 
upon  the  statute  of  1880,  agreed  with  Lord 
Keher  that  the  statute  did  destroy  or  do 
away  with  the  implied  assumption  of  risk. 
We  refer  to  the  English  statute  and  those 
cases  from  the  English  courts  for  the  pur- 
pose of  showing  that,  while  the  English 
courts  may  not  have  expressly  decided  that 
the  English  statute  did  away  with  the  doc- 
trine of  assumption  of  risk,  there  was  a 
strong  tendency  of  the  courts  to  hold  that 
way.  And  in  tlie  case  of  Smith  v.  Baker  a 
majority  of  the  lords  who  put  their  opinions 
upon  that  statute  so  held;  and,  if  there 
could  be  reason  for  such  a  construction  up- 
on a  statute  which  did  not  in  terms  de- 
clare such  object,  but  where  the  legislative 
disposed  of  very  much  as  it  was  here  by  the 
act  of   1897.    The  English  act  contains  a 


could  we  escape  such  a  construction  where 
the  legislative  intent  is  manifested  in  ex- 
press terms,  and  in  the  most  emphatic  man- 
ner? We  are  therefore  of  the  opinion  that, 
whatever  might  have  been  the  proper  rule 
in  this  state  as  to  whether  the  plaintiff  as- 
sumed the  risk  of  operating  this  defective 
tender  by  remaining  in  the  employment  of 
the  defendant,  the  statute  of  1897  (chap. 
56)  has  solved  that  questi<Hi,  and  relieved 
the  plaintiff  from  the  burden  of  assuming 
the  risk  of  such  defect^  if  it  waa  cm  him  be- 
fore. 

In  putting  this  construction  upon  the  act 
of  1897,  it  roust  not  be  understood  th&t  the 
plaintiff  is  relieved  by  this  act,  or  the  con- 
struction we  have  put  upon  it,  from  the  re- 
sponsibility of  his  own  n^ligence.  But,  as 
we  have  said,  the  principal  '^battle"  in  this 
case  was  aa  to  the  assumption  of  risk,  and 


from  the  position  and  collocation  of  machinery 
in  Itself  perfectly  sound  and  well  fitted  for  the 
purpose  for  which  it  is  to  be  used.  McCloher- 
ty  V.  Gale  Mfg.  Co.  (1892)  19  Ont.  App.  Rep. 
117,  121,  per  Osier,  J.  A. 

It  follows,  therefore,  that,  whenever  there  Is 
such  unsultableness  for  the  work  intended  to 
be  done  and  actually  done,  the  liability  con- 
templated by  the  statute  arises,  although  the 
appliance  Is  perfect  of  its  kind  and  In  good  re- 
pair and  suitable  for  other  kinds  of  work.  In 
such  a  case  the  employer  is  in  fault  because  he 
has  furnished  appliances  for  a  use  for  which 
they  are  unsuitable,  and,  In  effect.  Is  so  order- 
ing and  carrying  on  his  work  that,  without 
fault  of  the  ordinary  workman,  the  natural 
consequence  will  be  that  the  appliance  will  be 
used  for  purposes  for  which  it  is  unsuitable. 
Geloneck  v.  Dean  Steam  Pump  Co.  (1896)  165 
Mass.  202,  43  N.  E.  85. 

Whether  an  appliance  was  properly  con- 
structed in  reference  to  the  use  for  which  it 
was  intended,  is  usually  a  question  for  the  jury. 
Prendlble  v.  Connecticut  River  Mfg.  Co. 
(1893)   160  Mass.  131,  35  N.  E.  675. 

A  defect  importing  negligence  on  the  mas- 
ter's part  may  properly  be  found  to  exist  where 
the  appliance  in  question  was  so  constructed 
or  arranged  that  It  was  likely  to  cause  undue 
hazard  to  a  person  exercising  that  degree  of 
care  which  might  be  expected,  whether  regard 
be  had  to  the  special  circumstances  under 
which  the  appliance  was  to  be  put  Into  opera- 
tion, or  to  the  age,  skill,  and  experience  of  the 
particular  employee  who  was  to  operate  It. 

A  sliding  door  intended  to  be  closed  In  case 
of  fire  is  defective  unless  it  can  be  manipu- 
lated with  reasonable  safety  by  persons  who 
would  naturally  be  acting  as  hurriedly  as 
would  be  the  case  under  such  clrcnmstances. 
Johnson  v.  Mitchell  (1885)  22  Sc.  L.  R.  698. 

This  seems  to  be  the  actual  scope  which 
should  be  ascribed  to  the  decision  in  Morgan 
V.  Hutchlns  (1890)  59  L.  J.  Q.  B.  N.  S.  197, 
88  Week.  Rep.  412,  In  order  to  prevent  Its 
clashing  with  Walsh  v.  Whiteley  (1888)  L.  R. 
21  Q.  B.  Div.  371,  57  L.  J.  Q.  B.  N.  S.  581,  36 
Week.  Rep.  876,  63  J.  P.  38,  infra,  VIII.  to 
which  according  to  the  statement  of  the  court, 
there  was  no  intention  of  running  counter.  A 
ciilld  was  there  held  entitled  to  maintain  an  ac- 
tion for  injury  caused  by  uncovered  machin- 
ery. The  broad  ground  was  taken  that  the 
statute  applies  where  a  machine  Is  "defective 
with  regard  to  the  safety  of  the  workmen," 
even  though  it  is  effective  for  the  purpose  for 
which  it  is  used.  The  Master  of  the  Rolls, 
who,  since  the  decision  In  Walsh  v.  Whiteley 
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(1888)  L.  R.  21  Q.  B.  Dlv.  371,  57  L.  J.  Q.  B. 
N.  S.  586,  36  Week.  Rep.  876,  53  J.  P.  38,  had 
been  created  Lord  Esher,  said:  "The  argu- 
ment in  the  present  case  Is  that  there  is  no  de- 
fect In  machinery  if  the  machine  In  question 
is  in  itself  a  proper  one  for  the  work  it  is  to 
perform.  It  must  be  carried  to  this  length, — 
that  if  the  machine  contains  a  secret  defect 
which  causes  danger  to  the  workman,  but 
which  does  not  affect  the  purposes  for  which 
it  is  to  be  used,  then  this  Is  not  a  defect  within 
the  meaning  of  the  act.  Now  this  leather- 
pressing  machine  cannot  be  worked  withont 
workmen ;  without  labor  It  is  useless  as  a  ma- 
chine. Surely  this  fact  of  Itself  Is  something 
that  has  to  do  with  the  condition  of  the  ma- 
chine. If  its  condition  be  such  that  the  work- 
man cannot  do  his  part  with  safety,  la  that,  or 
is  it  not,  a  defect  In  the  condition  of  a  ma- 
chine the  working  of  which  Is  a  necessary  per- 
formance? It  seems  to  me  that  unless  we  hold 
the  defect  complained  of  here  to  be  one  within 
the  subsection  In  question,  the  act  might  as 
well  have  never  been  passed." 

The  fact  that  the  Instrumentality  which 
caused  the  Injury  was  less  safe  than  one  which 
was  used  by  a  large  proportion,  or  by  the  ma- 
jority, of  other  employers  In  the  same  business, 
is  probably  regarded  by  all  courta  as  an  ele- 
ment which  entitles  the  servant  to  go  to  the 
Jury  on  the  question  whether  It  was  defective. 
As  where  a  common  round  stick  without  any 
holes  In  It  was  furnished  to  be  used  as  a  lever 
for  tipping  a  large  ladel  of  molten  metal,  the 
evidence  being  that  it  was  not  safe,  and  that 
another  kind  of  device  was  customary  la  large 
foundries  like  that  of  the  defendant.  Flaherty 
V.  Norwood  Engineering  R.  Co.  (1898)  172 
Mass.  134,  51  N.  E.  463. 

Whether  a  piece  of  iron  piping  Is  a  proper 
material  to  use  as  a  buffer  to  protect  the  head 
of  a  bolt  which  is  being  driven,  is  a  question 
for  the  Jury,  where  the  evidence  is  that  for 
several  years  copper  hammers  have  been  made 
for  such  work,  and  that  piping  is  the  least  de- 
sirable of  the  metals  used,  because  it  is  so  brit- 
tle that  chips  are  apt  to  fly  off  from  It  and  In- 
jure the  person  holding  it.  Littlefleld  v.  Ed- 
ward P.  Allis  Co.  (1900)  177  Mass.  151.  58 
N.  E.  692. 

As  to  the  effect  of  evidence  that  the  employer 
had  satisfied  the  standard  fixed  by  common 
usage,  see  infra,  VIII. 

In  Ontario  it  Is  held  that  the  effect  of  the 
provisions  in  the  factories  acts,  by  which  the 
failure  to  take  certain  specified  precautions  la 
made  a  penal  offense,  Is  that,  although  an  In- 
Jury  due  to  noncompliance  with  one  of  those 
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it  was  ably  conducted  on  both  sides,  barring 
the  statute  of  1897,  and  was  abljr  conducted 
by  the  learned  judge  who  presided  at  the 
trial.  The  greater  part  of  the  record,  con- 
sisting of  prayers  for  instruction  and  the 
judge's  charge,  is  predicated  upon  the  first 
issue, — ^the  assumption  of  risk, — ^which  are 
eliminated  by  the  view  we  have  taken  of  the 
case.  This  being  so,  there  is  but  little 
more  for  us  to  do.  The  prayers  of  the  de- 
fendant mainly,  if  not  all  of  them,  are  ad- 
dressed to  the  assumption  of  risk,  and  it  is 
not  necessary  for  us  to  discuss  them  after 
taking  this  view  of  the  act  of  1897. 

The  defendant's  fifth  prayer  for  instruc- 
tions was  addressed  to  the  plaintiff's  using 
the  drainpipe  as  a  grab  iron.  This  prayer, 
it  seems,  the  court  gave,  but  added  the  fol- 
lowing: **The  drainpipe  was  not  put  there 
for  a  grab  iron,  and  there  is  no  negligence 


imputable  to  the  defendant  by  reason  of  the 
weak  condition  of  the  drainpipe;  but  the 
question  is  left  for  the  jury  to  say,  upon 
Uie  second  issue,  whether  or  not  the  plain- 
tiff was  negligent  in  takins  hold  of  it,  and 
whether  he  acted  as  a  prudent  man  in  tak- 
ing hold  of  it.  That  question  is  left  with 
the  jury  upon  the  second  issue."  This  ad- 
dition is  assigned  as  error,  but  we  see  none. 
The  prayer  must  have  been  addressed  to  the 
second  issue,  though  it  does  not  so  state, 
and  we  see  no  error  in  referring  the  ques- 
tion to  the  jury.  As  we  understand,  the 
question  of  prudence,  and  the  ideal  prudent 
man,  are  always  a  matter  for  the  jury. 
This  seems  to  have  been  the  ground  of  the 
exception  that  the  court  did  not  decide  the 
question,  instead  of  referring  it  to  the  jury. 
There  is  one  other  exception  that  we 
think  necessary  to  notice,  and  that  is  the 


provisions  does  not  constitute  a  cause  of  action 
under  the  statute  Itself,  such  noncompliance  is 
evidence  which  it  Is  competent  to  consider  as 
tending  to  show  negligence  on  the  defendant's 
part,  in  an  action  brought  under  the  work- 
men's compensation  act.  O'Connor  v.  Ham- 
ilton Bridge  Co.  (1894)  25  Ont.  Rep.  12,  Af- 
firmed In  21  Ont.  App.  Rep.  596  (1896)  24  Can. 
S.  C.  598:  Thompson  v.  Wright  (1892)  22  Ont. 
Rep.  127;  Rodgers  v.  Hamilton  Cotton  Co. 
(1893)  23  Ont.  Rep.  425;  McCIoberty  v.  Gale 
Mfg.  Co.  (1892)  19  Ont.  App.  Rep.  117;  God- 
win V.  Newcombe   (1901)    1  Ont.  L.  Rep.  525. 

In  all  these  cases  the  propriety  of  declining 
to  interfere  with  the  verdicts  of  juries  based 
on  the  theory  that  the  maintenance  of  un- 
guarded machinery  was  negligence  was  recog- 
nized. 

In  Hamilton  v.  Groesbeck  (1889)  19  Ont. 
Rep.  76,  the  lower  court  seems  to  have  been  of 
opinion  that  an  unguarded  saw  was  not  a  de- 
fect. If  It  was  Intended  to  lay  this  down  as  a 
matter  of  law,  tbe  doctrine  Is  clearly  contrary 
to  that  of  the  decisions  just  cited.  The  court 
of  appeal  (1891;  18  Ont.  App.  Rep.  437)  de- 
clined to  consider  whether  the  want  of  a  guard 
was  or  was  not  a  defect. 

Considering  the  extreme  Improbability  that 
any  jury  will  absolve  an  employer  who  has 
been  guilty  of  a  breach  of  the  statute,  It  Is 
manifest  that,  for  practical  purposes,  the  con- 
sequence of  such  a  doctrine  Is  to  place  serv- 
ants 'n  a  position  not  materially  different  from 
that  which  they  would  hold  If  the  theory  had 
been  adopted  that  damages  may  be  recovered 
by  anyone.  Injured  by  the  violation  of  a  penal 
act. 

The  statute  Is  equally  applicable,  whether 
the  defect  Is  in  the  original  construction  of  the 
machine,  or  arises  from  Its  not  being  kept  up 
to  the  obligatory  standard  of  safety.  See  the 
passage  quoted  from  the  majority  opinion  In 
Walsh  V.  Whlteley  (1888)  L.  R.  21  Q.  B.  Dlv. 
371,  57  L.  J.  Q.  B.  N.  S.  586,  36  Week.  Rep. 
876,  53  J.  P.  38,  infra,  VIII. 

In  Heske  v.  Samuelson  (1883)  L.  R.  12  Q. 
B.  Dlv.  30.  58  L.  J.  Q.  B.  N.  S.  45,  49  L.  T.  N. 
8.  474,  Stephen,  J.,  In  commenting  on  the  the- 
ory of  the  county  judge  that  a  defect  arising 
from  the  original  construction  of  a  machine 
was  not  a  defect  in  the  condition  of  the  ma- 
chinery, said :  "The  argument  for  the  defend- 
ants comes  to  this, — ^that  If  the  employer  has 
a  machine  one  part  of  which  is  weaker  than 
It  ought  to  be,  there  Is  a  defect  In  Its  condi- 
tion :  but  If  the  whole  machine  Is  too  weak  for 
the  purpose  for  which  It  Is  applied,  there  Is  no 
such  defect.  Could  It  be  said  that  If  a  wlnd- 
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lass,  fit  only  for  raising  a  bucket.  Is  used  to 
draw  up  a  number  of  men,  that  there  Is  no 
defect  in  the  condition  of  the  machinery?  Tbe 
condition  of  the  machine  must  be  a  condition 
with  relation  to  the  purpose  for  which  it  is 
applied." 

The  fact  that  an  appliance  comes  up  to  the 
legal  standard  of  safety  when  It  Is  in  its  nor- 
mal condition  will  not  excuse  the  master  if 
that  condition  has  been  so  changed  as  to  ren- 
der it  unsafe,  and  the  change  Is  due  to  the  act 
of  an  agent  who  is  Intrusted  with  the  duty  of 
seeing  that  it  is  in  proper  condition.  Tate  v. 
Latham  [1897]  1  Q.  B.  502.  66  L.  J.  Q.  B.  N.  S. 
349,  45  Week.  Rep.  400,  75  L.  T.  N.  S.  694, 
per  Lord  Esher. 

In  a  leading  English  case.  Lord  Watson  re- 
marked that  he  saw  "no  reason  to  doubt  that 
an  arrangement  of  machinery  and  tackle 
which,  although  reasonably  safe  for  those  en- 
gaged in  working  it.  Is  nevertheless  dangerous 
to  workmen  employed  in  another  department 
of  the  business,  constitutes  a  defect  In  the  con- 
dition of  tbe  works  within  the  meaning  of  the 
subsection."  Smith  v.  Baker  [1891]  A.  C.  325, 
354,  60  L.  J.  Q.  B.  N.  S.  683,  65  L.  T.  N.  S. 
467,  40  Week.  Rep.  392.  55  J.  P.  660. 

A  servant  who  is  a  mere  licensee  or  a  tres- 
passer In  respect  to  the  locality  where  he  re- 
ceives the  injury  complained  of  cannot,  it  Is 
manifest,  recover  damages,  even  though  the 
conditions  which  cause  the  Injury  may  con- 
stitute a  defect  as  to  other  employees.  As 
where  a  servant  who  left  a  dockyard  by  a  path 
which  was  not  the  regular  exit,  and  which  the 
servants  were  merely  permitted  to  use,  fell 
Into  a  pit.  Prltchard  v.  Lang  (1889)  5  Times 
L.  R.  639.  following  Bolch  v.  Smith  (1862)  7 
Hurlst.  &  N.  737.  31  L.  J.  Exch.  N.  S.  201,  8 
Jur.  N.  S.  197,  10  Week.  Rep.  387,  as  to  the 
general  principle. 

A  double  reason  for  his  Inability  to  sue  will, 
of  course,  exist  where  the  servant's  presence 
at  the  spot  where  he  was  Injured  was  not 
merely  unauthorized,  but  negligent  as  well. 

An  unguarded  elevator  opening  Is  not  "a 
defect  in  the  condition  of  the  way,"  as  regards 
a  workman  required  to  pass  through  a  passage 
12  feet  wide,  well  lighted,  and  with  which  he 
is  well  acquainted,  where  It  is  upon  the  oppo- 
site side  of  the  passage  from  that  upon  which 
snch  workman  should  pass,  and  he  turns  out 
of  his  way  to  look  at  repairs  In  progress  upon 
the  elevator.     Headford  v.   McClary  Mfg.   Co. 

(1894)  21    Ont.    App.    Rep.    164,    Affirmed    in 

(1895)  24  Can.  8.  C.  291. 
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measure  of  damages.  As  to  this,  it  seems 
to  us  that  it  would  have  been  proper  for  the 
court  to  have  explained  more  fully  the  rule 
as  to  the  measure  of  damages,  or  the  man- 
ner of  ascertaining  them;  especially  as  it 
seems  to  us  that  an  improper  rule  had  been 
insisted  upon  in  the  closing  argument  of 
the  plaintiff's  counsel.  But  we  see  no  in- 
trinsic error  in  what  the  court  did  charge, 
— that  the  jury  should  give  the  plaintiff 
"the  present  cash  value"  of  his  injury,  tak- 
ing into  consideration  pain  and  mental  suf- 
fering, not  allowing  anything  as  a  punish- 
ment, or  punitive  damages.  The  defendant 
cites  but  one  authority  to  sustain  its  as- 
signment of  error  as  to  instructions  upon 
the  question  of  damages, — Pickett  v.  Wil- 
mington d  W,  R.  Co,  117  N.  C.  616,  30  L. 
R.  A.  257,  23  8.  E.  264, — and  we  do  not 
think   it  sustains   the   defendant's   conten- 


tion. That  case  is  as  to  a  prayer  which  the 
court  held  to  be  erroneous,  but  in  passing 
upon  the  prayer  the  court  suggests  almost 
the  exact  language  used  by  the  court  in  this 
case  as  a  proper  instruction.  It  was  con- 
tended before  us  in  the  argument  that  the 
jury  found  their  verdict  upon  the  erroneous 
rule  laid  down  by  defendant's  counsel,  but 
we  have  no  means,  as  a  court,  of  knowing 
that  this  contention  is  true.  The  plaintiff 
is  still  living.  The  verdict  does  not  show 
that  the  jury  were  so  governed  in  finding 
their  verdict.  It  is  far  more  than  the  sim- 
ple calculation  of  time  of  expectancy  by  the 
plaintiff's  yearly  earnings.  But  they  were 
instructed  that  the^r  might  ^ive  the  plain- 
tiff damages  for  pain,  suffering,  etc.  This 
was  not  error,  and  we  have  no  means  of 
knowing  how  much  they  allowed  for  this 
and  how  much  they  allowed  for  his  earn- 


VII.  Bpeoifle  emamples  of  defects. 
a.  Defects  4n  the  condition  of  the  ways. 

This  phrase  embraces  only  those  Inherent 
Imperfections  which  render  the  ways  them- 
selves less  fit  for  the  use  for  which  they  are 
Intended. 

Servants  Injured  by  the  following  defects 
have  been  held  entitled  to  go  to  the  Jury : 

A  loose  plank  extending  over  a  hole  at  a 
place  which  the  servant  has  to  pass,  and  so 
laid  as  to  tip  up  when  he  steps  on  It.  Brom- 
ley V.  Cavendish  Co.  (1886)  2  Times  L.  R.  881. 

The  unsnfe  adjustment  of  a  plank  In  a  tem- 
porary staging  acroBS  which  materials  are  to 
be  carried.  Giles  v.  Thames  Co.  (1885)  1 
Times  L.  R.  469. 

A  plank  8  Inches  wide  and  30  feet  from  the 
ground  furnished  as  a  means  for  a  servant  to 
reach  and  repair  a  defective  steam  pipe. 
United  States  Rolling  Stock  Co.  v.  Weir 
(1892)'  96  Ala.  396,  11  So.  436  (complaint 
averring  insufficiency,   not  demurrable). 

A  plank  of  Insufficient  strength  to  sustain 
the  weight  of  the  men  who  have  to  walk  along 
It.  Caldwell  v.  Mills  (1893)  24  Ont.  Rep. 
462. 

A  defective  track  on  a  railway.  Coughlan 
V.  Cambridge  (1896)  166  Mass.  268,  44  N.  B. 
218. 

An  open  ditch  across  a  track  along  which 
the  servant  had  to  pull  a  car.  Gustafsen  v. 
Washburn  ft  M.  Mfg.  Co.  (1891)  153  Mass. 
468.  27  N.  E.  179. 

An  unprotected  aperture  In  a  staircase 
which  the  workman  had  to  use  In  the  course 
of  his  employment.  Wood  v.  Dorrall  (1886) 
2  Times  L.  R.  550. 

The  narrowing  of  a  space  between  the  wall 
of  a  passageway  In  a  mine  and  cars  passing 
therein,  so  as  to  cause  the  cars  to  pass  danger- 
ously near  to  the  wall.  McNamara  v.  Logan 
(1893)   100  Ala.  187,  14  So.  175. 

The  roof  to  an  adit  In  a  mine  so  defectively 
timbered  as  to  allow  a  large  stone  to  fall  on 
a  miner.  McMulIen  v.  Newhouse  Coal  Co. 
(1896)  23  Sc.  Sess.  Cas.  4th  Series,  759. 

A  rock  on  the  roof  In  a  tunnel  which  Is  so 
loose  that  It  may  fall  at  any  moment.  Tut- 
wller  Coal,  Coke  &  I.  Co.  v.  Bnslen  (1900)  129 
Ala.  336,  SO  So.  600. 

The  master's  liability  Is  a  question  for  the 
jury  where  the  evidence  Is  conflicting  as  to 
whether  a  gudgeon  pin  used  to  fasten  the  arms 
of  a  derrick  to  a  mast  was  large  enough  for 
safety.  Richmond  &  D.  R.  Co.  v.  Weems 
(1898)  97  Ala.  270,  12  So.  186. 

That  the  master  is  not  liable  for  casual  ob- 
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stmctlons  arising  from  the  nse  of  his  ways, 
see  supra,  VI.,  infra,  VIII. 

b.  Defects  in  the  condition  of  the  ¥>orhs. 

The  few  decisions  specifically  referable  to 
this  rather  vague  term  alone  seem  to  be  con- 
fined to  the  cases  previously  discussed  (see 
nupra,  IV.  c).  In  which  the  liability  of  masters 
for  the  condition  of  the  premises  of  another 
person  upon  which  they  have  contracted  to  do 
something  Is  In  question. 

A  roof  which  proved  too  weak  to  support 
the  snow  which  was  allowed  to  accumulate  on 
It  seems  to  be  treated  In  a  Massachusetts  case 
as  a  defect  In  the  "works,**  but  the  point  ac- 
tually decided  was  merely  that  an  allegation 
of  defective  condition  was  sustained  by  proof 
that  the  weight  of  snow  was  one  of  the  causes 
of  the  fall.  Dolan  v.  Alley  (1891)  153  Masa 
380,  26  N.  E.  989. 

See  also  the  remark  of  Lord  Watson,  quoted 
.In  supra,  VI.,  for  some  cases  In  which  the 
term  occurs  In  conjunction  with  others  de- 
scriptive of  various  kinds  of  Instrumentalities. 

c.  Defects  in  the  condition  of  the  machinery. 

The  cases  cited  below  Indicate  sufflciently 
the  kind  of  abnormal  conditions  which  may 
properly  be  found  by  a  Jury  to  fall  within  this 
description : 

Defective  pressure,  causing  a  hydraulic 
crane  to  work  erratically.  Bacon  v.  Dawes 
(1887)  3  Times  L.  R.  557. 

A  band  which  is  constantly  slipping  off  a 
shaft,  thus  creating  a  necessity  for  a  frequent 
readjustment.  Baxter  v.  Wyman  (1888)  4 
Times  L.  R.  255. 

A  belt  which  Is  liable  to  slip  off  of  a  pulley. 
Bills  V.  Pierce  (1898)  172  Mass.  220,  51  N.  E. 
974. 

Defective  appliances  for  controlling  the 
speed  of  a  push  car,  which  collided  with  the 
plaintiff,  knocking  him  down  a  high  trestle, 
stated  a  cause  of  action.  Central  R.  Co.  v. 
Lamb  (1899)  124  Ala.  172,  26  So.  969. 

A  part  of  a  machine  In  a  paper  mill  so  con- 
structed that  the  rags,  etc.,  which  are  fed  to 
it  are  apt  to  catch,  the  result  Uelng  a  fre- 
quently recurring  necessity  to  remove  them. 
Paley  v.  Gamett  (1885)  L.  R.  16  Q.  B.  Dlv. 
52,  34  Week.  Rep.  295,  50  J.  P.  469. 

The  absence  of  a  guard  to  a  circular  saw  pro- 
vided by  the  owner  of  a  sawmill,  due  to  Its 
Improper  removal  by  the  sawyer  for  his  own 
purposes.  Tate  v.  Latham  [1897]  1  Q.  B. 
502,  66  L.  J.  Q.  B.  N.  S.  349,  45  Week.  Rep. 
400,  75  L.  T.  N.  S.  694. 
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inga.  Tbere  may  have  been  error  in  the 
manner  in  which  the  jury  estimated  the 
damages.  But,  if  there  is,  we  cannot  know 
it,  nor  does  the  record,  to  which  we  are  con- 
fined, disclose  the  error.  Upon  the  view  of 
tiie  case  we  have  taken^  the  judgment  miiat 
be  affirmed. 

Cooky  J.f  dissents. 

Monteomery,  J.,  dissenting: 

I  cannot  concur  in  the  opinion  of  the 
court.  It  seems  that  the  general  assembly, 
in  Private  Laws  1897,  chap.  56,  has  de- 
prived the  defendant  of  its  plea  of  assiunp- 
tion  of  risk.  As  is  said  in  the  opinion  of 
the  court,  the  effect  of  that  legislation  in 
respect  to  assumption  of  risk  had  not  been 
called  to  the  attention  of  counsel  in  the 
cause  or  to  that  of  the  court;  but  neverthe- 


less we  find,  upon  an  examination  of  the 
statute,  that  to  be  its  plain  construction. 
But  the  issue  <hi  the  "assumption  of  risk" 
being  eliminated  does  not  prevent  the  oper- 
ation of  the  principle  of  contributory  negli- 
gence, and  it  seems  to  me  that  the  evidence 
of  the  plaintiff  himself  furnishes  such  clear 
and  convincing  proof  that  his  own  negligent 
act  was  the  direct  and  proximate  cause  of 
his  injury  that  his  honor  should  have  told 
the  jury  that  upon  his  evidence  they  should 
respond  "Yes"  to  the  second  issue.  Neal  v. 
Carolina  C.  R.  Co.  126  N.  C.  634,  49  L.  R. 
A.  684,  36  S.  E.  117.  There  was  a  by-law 
of  the  company  in  the  following  words: 
"(S)  Every  employee  must  exercise  the  ut- 
most caution  to  avoid  injury  to  himself  or 
to  his  fellows,  especially  in  the  switching 
of  cars  and  in  all  movements  of  trains,  in 
which  work  each  employee  must  look  after 


The  want  of  a  fence  to  protect  employees 
from  moving  machinery.  Wallace  v.  Cutler 
Co.  (1892)  19  Sc.  Sess.  Cas.  4th  series,  915 
(denying  that  this  result  was  affected  by  the 
fact  that  the  danger  was  a  palpable  one). 

A  loom  in  which  the  shuttles  are  neither 
fixed  80  as  not  to  be  constantly  flying  out, 
nor  protected  by  proper  guards.  Smith  v. 
Harrison  (1889)  5  Times  L.  R.  406. 

Unguarded  machinery,  which  Is  operated  by 
children.  Morgan  v.  Hutchlns  (1890)  59  L.  J. 
Q.  B.  N.  S.  197»  88  Week.  Rep.  412 ;  Gemmills 
V.  Gaurock  Co.  (1861)  23  Sc.  Sess.  Cas.  2d 
aeriesp  425  (here  embozed  cogwheels  were 
maintained  In  such  a  position  that  girls  of 
twelve  or  thirteen  years  of  age  were  required, 
in  the  course  of  their  duties,  to  place  their 
hands  and  dress  within  some  8  or  9  inches  of 
them  when  in  motion). 

Unfenced  machinery.  In  a  Jurisdiction  where 
a  penalty  is  Imposed,  by  a  factories  act  for  not 
having  machinery  guarded,  may  properly  be 
found  to  import  negligence.     See  9upra,  VI. 

In  the  most  recent  case  in  which  this  doc- 
trine was  applied  It  was  held  that  the  absence 
of  a  guard  is  a  defect.  If  the  machinery  is 
thereby  rendered  dangerous  to  the  workman 
using  it,  even  if  the  machinery  Is  in  itself  well 
constructed  and  suitable  for  the  purpose  for 
which  it  was  designed.  Godwin  v.  Newcombe 
(1901)  1  Ont.  L.  Rep.  525. 

Evidence  that  an  injury  to  a  weaver  in  a 
cotton  mill,  while  assisting  an  Inexperienced 
hand,  by  the  shuttle  flying  out  of  the  loom,  was 
caused  by  a  bolt  breaking  when  the  shuttle 
came  In  contact  with  it,  is  fit  to  go  to  the  Jury 
upon  tbe  question  of  negligence.  Canadian 
Colored  Cotton  Mills  v.  Talbot  (1897)  27  Can. 
8.  C.  108. 

At  the  trial  of  an  action  against  a  railroad 
corporation  for  the  death  of  an  employee 
caused  by  the  failing  upon  him  of  a  locomotive, 
which  had  been  placed  on  a  truck  In  the  re- 
pair shop,  it  Is  competent  for  the  Jury  to  find 
that,  although  the  iron  was  sound  where  the 
wheel  of  the  truck  broke,  yet,  by  reason  of  its 
long  use  and  the  increase  In  the  weight  of  en- 
gines, the  truck  had  become  unsuitable  for  the 
use  to  which  it  was  put,  and  that,  if  the  wheel 
had  been  of  proper  strength,  it  would  have 
withstood  the  strain  caused  by  meeting  the  ob- 
struction on  the  rail.  Gunn  v.  New  York,  N. 
H.  ft  H.  B.  Co.  (1898)  171  Mass.  417,  50  N. 
B.  1031. 

d.  DefecU  in  the  condition  of  the  plant. 

As  the  term  "plant"  carries  the  very  exten- 
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sive  meaning  explained  In  supra,  IV.  e,  the 
cases  Involving  it  cover  a  great  variety  of  ap- 
pliances. Some  of  them  might  apparently  be 
referred  to  the  instrumentalities  discussed  in 
the  preceding  8al)dIvl8ions. 

The  following  defects  have  been  held  to  come 
under  the  head  of  "defects  In  plant:** 

The  want  of  ventilation  for  the  hold  of  a 
coal  ship,  the  result  being  that  gas  accumulated 
and  exploded  when  the  hatches  were  removed 
and  the  men  engaged  to  unload  the  coal  al- 
tered the  hold  with  their  lanterns.  Carter  v. 
Clarke  (1898)  14  Times  L.  B.  172,  78  L.  T.  N. 
S.  70. 

A  horse  intended  for  a  particular  kind  of 
work,  and  so  vicious  as  to  be  unfit  for  that 
work.  Yarmouth  v.  France  (1887)  L.  R.  19 
Q,  B.  DIv.  047,  57  L.  J.  Q.  B.  N.  S.  7,  36  Week. 
Rep.  281. 

A  vicious  horse.  Eraser  v.  Hood  (1887)  15 
Sc.  Sess.  Cas.  4th  series,  178. 

A  horse  who  is  constantly  falling.  Harston 
V.  Edinburgh  Co.  (1887)  14  Sc.  Sess.  Cas.  4tb 
series,  621. 

The  want  of  some  means,  either  to  prevent 
loose  bodies  from  falling  upon  men  working 
below,  or  to  protect  those  men  from  any  of 
those  bodies  which  may  fall.  Heske  v.-  Sam- 
uelson  (1883)  L.  R.  12  Q.  B.  DIv.  30,  53  L.  J. 
Q.  B.  N.  S.  45,  49  L.  T.  N.  S.  474  (piece  of  coal 
fell  from  a  lift,  the  sides  of  which  were  not 
fenced,  on  to  an  unroofed  platform). 

A  ladder  which,  by  the  direction  of  the  de- 
fendant. Is  used  to  support  a  scaffold,  and,  not 
being  strong  enough  for  the  purpose,  breaks 
under  tbe  weight  of  a  servant.  Cripps  v. 
Judge  (1884)  L.  R.  13  Q.  B.  Div.  583,  53  L.  J. 
Q.  B.  N.  S.  517,  51  L.  T.  N.  S.  182,  33  Week. 
Rep.  35,  49  J.  P.  100. 

A  bolt  so  weakened  by  constant  strains  that 
It  breaks.  Irwin  v.  Dennystown  (1885)  22  Sc. 
L.  R.  379. 

A  sliding  door  to  be  used  In  case  of  fire,  hav- 
ing no  provision  for  protecting  the  hands  of 
an  employee  from  being  crushed  when  It  Is 
pulled  to.  Johnson  v.  Mitchell  (1885)  22  Sc. 
L.  R.  698. 

An  Inflammable  brattice-cloth  allowed  to 
stand  in  a  place  where  sparks  frequently  fall 
on  it.  Thomas  v.  Great  Western  Co.  (1894) 
10  Times  L.  R.  244. 

Car  buffers  of  different  heights,  overlapping 
in  coupling  so  as  to  afford  no  protection  to  the 
person  making  the  coupling,  constitute  a  "de- 
fect in  the  arrangement  of  the  plant,"  within 
the  Ontario  statute.  Bond  v.  Toronto  R.  Co. 
(1805)  22  Ont.  App.  Rep.  78,  Affirmed  with- 
out opinion  in  24  Can.  S.  C.  715   (construing 
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&nd  be  responsible  for  his  own  safety. 
Jumping  on  or  off  trains  or  engines  in  mo- 
tion, getting  between  cars  in  motion  to 
couple  or  uncouple  them,  and  all  similar  im- 
prudences, are  dangerous,  and  in  violation 
of  duty.  All  employees  are  warned  that,  if 
they  commit  these  imprudences,  it  will  be 
at  their  own  peril  and  risk."  The  plaintiff 
knew  of  that  by-law,  and  with  a  full  knowl- 
edge of  what  he  said  himself  was  an  obvious 
defect  in  the  construction  of  the  tender,  to 
wit,  the  lack  of  a  grab  iron,  got  upon  the 
tender  while  it  and  the  engine  were  in  mo- 
tion, and  undertook  to  lift  nimself  from  the 
cross  step  up  to  a  higher  platform  by 
grasping  a  drainpipe,  which  he  says  him- 
self he  had  never  examined,  and  that,  too, 
with  the  engine  and  tender  moving  back- 
ward, his  injury  being  certain  if  the  pipe 
should  give  way.    A  prayer  for  instruction 


by  defendant  on  the  point  of  the  plaintiff's 
using  the  grab  iron  for  the  purpose  which 
he  did  was  directed  to  the  first  issue,  and  re- 
fused on  that  account.  But  his  honor  un- 
dertook to  charge  the  jury  in  respect  to  the 
contributory  negligence  of  the  plaintiff,  and 
failed  to  call  their  attention  to  the  plain- 
tiff's neglect  to  examine  the  grab  iron, 
which,  in  my  opinion,  was  the  most  impor- 
tant point  in  the  negligent  course  and  con- 
duct of  the  plaintiff.  Especially  is  that 
failure  on  the  part  of  his  honor  an  error 
when  it  can  be  seen  from  the  record  that  his 
honor,  in  speaking  to  the  jury  about  the 
time  and  the  circumstances  of  the  seizing 
of  the  drainpipe  by  the  plaintiff,  miscon- 
ceived entirely  the  evidence  of  the  plaintiff 
on  an  important  and  vital  pointy  and,  as  a 
consequence,  failed  to  instruct  the  jury 
properly  as  to  those  conditions.    His  honor 


the  phraest  "defect  in  the  arrangement  of  the 
plant,'*  which  occurs  in  the  Ontario  act). 

A  switch  not  provided  with  a  lock,  or  se- 
curely guarded  in  any  other  way.  Rombongh 
V.  Balch  (1900)  27  Ont.  App.  Rep.  32. 

An  insufficiency  In  the  number  of  scrapers 
suppiied  for  cleaning  out  a  briclE -pressing  ma- 
chine. Race  V.  Harrison  (1893)  10  Times  L. 
B.  92,  per  Kay,  L.  J. 

Tbc  failure  to  supply  a  l>oy  with  proper  ma- 
terials for  the  cleaning  of  machinery.  Thomp- 
son V.  Wright   (1892)   22  Ont.  Rep.  127. 

The  inadequate  manning  of  cars  which  are 
"kicked"  on  to  a  side  track,  the  result  being 
that  their  speed  cannot  be  controlled,  and  they 
come  into  collision  with  other  cars.  Louis- 
ville &  N.  R.  Co.  V.  Davis  (1890)  91  Ala.  487, 
8  So.  552. 

The  lack  of  ventilation  In  the  hold  of  a  ves- 
sel. Carter  v.  Clarke  (1898)  78  L.  T.  N.  8. 
76,  14  Times  r-  R.  172. 

VIII.  Conditions  not  amountinff  to  defeott. 

The  mere  fact  that  a  machine  Is  dangerous 
to  manipulate  unless  the  servant  takes  certain 
precautions  which  any  reasonably  Intelligent 
man  would  see  to  be  appropriate  under  the  cir- 
cumstances win  not  warrant  a  finding  that  the 
machine  is  defective  within  the  meaning  of 
the  act. 

There  can  be  no  recovery  unless  the  defect 
is  one  which  implies  negligence  on  the  part  of 
the  master,  or  the  agents  for  whose  defaults 
he  is  answerable. 

In  Walsh  v.  Whlteley  (1888)  L.  R,  21  Q.  B. 
Dlv.  371.  57  L.  J.  Q.  B.  N.  S.  586,  36  Week. 
Rep.  876,  58  J.  P.  38,  the  trial  Judge  left  it  to 
the  jury  to  say  whether  a  defect  in  the  condi- 
tion of  the  machine  was  indicated  by  evidence 
that  the  accident  would  not  have  happened  If 
the  disc  of  the  wheel  of  a  carding  machine  had 
been  solid,  and  instructed  them  that  to  be  de- 
fective a  machine  must  be  such  as  a  reason- 
able, careful,  experienced  man,  reasonably 
careful  of  the  safety  of  his  workmen,  would 
not  use.  The  jury  found  that  there  was  a  de- 
fect, but  the  court  of  appeal  held  that  the  evi- 
dence did  not  warrant  this  conclusion.  The 
following  passage  shows  the  position  taken  by 
the  majority  of  the  court  (Llndley  and  Lopes, 
L.  JJ.)  :  "To  determine  the  meaning  of  the 
words  'defect  in  the  condition  of  the  machin- 
ery* we  must  look,  not  only  at  |  1,  subsec.  1, 
but  also  at  I  2,  subsec.  1.  Reading  those  sec- 
tions and  subsections  together,  we  think  there 
must  be  a  defect  implying  negligence  In  the 
employer.  The  negligence  of  the  employer  ap- 
pears to  be  a  necessary  element  without  which 
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the  workman  is  not  to  be  entitled  to  any  com- 
pensation or  remedy.  It  must  be  a  defect  in 
the  condition  of  the  machine  having  regard  to 
the  use  to  which  it  is  to  be  applied  or  to  the 
mode  in  which  it  Is  to  be  used.  It  may  be  a 
defect  either  in  the  original  constmction  of 
the  machine,  or  a  defect  arising  from  Its  not 
being  kept  up  to  the  mark;  but  it  is  essential 
that  there  should  be  evidence  of  negligence  of 
the  employer,  or  some  person  In  his  service  in- 
trusted with  the  duty  of  seeing  that  the  ma- 
chine is  in  proper  condition.  It  must  be  a  de- 
fect In  the  original  construction  or  subsequent 
condition  of  the  machine,  rendering  It  unfit  for 
the  purposes  to  which  it  is  applied  when  used 
with  reasonable  care  and  caution,  and  a  defect 
arising  from  the  negligence  of  the  employer. 
What  evidence  is  there  of  this?  Is  there  any 
evidence  of  the  machine  being  defectlTe,  even 
In  the  abstract  ?  It  was  perfect  In  ail  respects. 
It  was  not  impaired  by  use.  It  bad  been  prop- 
erly kept  up  to  the  mark.  The  only  suggestion 
is  that  the  wheel  which  might  have  been  solid 
had  holes  in  It,  and  that,  if  the  wheel  had  been 
solid,  the  plaintiff  could  not  have  pnt  his  thumb 
where  he  did,  and  the  accident  would  not  have 
happened.  It  Is  also  suggested  that  the  wheel 
was  too  close  to  the  table,  and  that  had  the 
wheel  and  table  l>een  further  apart  the  acci- 
dent would  not  have  happened.  There  was, 
however,  no  evidence  worth  mentioning  of  im- 
proper construction  in  this  respect.  But  the 
plaintiff  had  used  the  same  kind  of  machine 
for  thirteen  years,  and  had  sustained  no  in- 
Jury.  It  Is  to  our  mind  clear  that  he  would 
have  suffered  no  Injury  on  the  present  occa- 
sion if  he  had  used  proper  care  and  cantlon. 
In  these  circumstances  we  can  see  no  evidence 
of  any  defect  In  the  condition  of  the  machine, 
even  apart  from  negligence  of  the  employer. 
It  may  be  that  a  solid  wheel  would  have  been 
safer,  but  it  would  be  placing  an  intolerable 
burden  on  employers  to  hold  that  they  are  to 
adopt  every  fresh  improvement  in  machinery. 
We  do  not  believe  that  such  was  the  intention 
of  the  legislature,  nor  do  we  think  it  was  In- 
tended to  relieve  workmen  from  the  exercise 
of  that  care  and  caution  without  which  most 
machinery  is  dangerous.  But  In  our  opinion 
the  defect  In  the  condition  of  the  machinery 
must  be  such  as  to  show  negligence  on  the  part 
of  the  employer.  It  seems  to  us  that  in  this 
case  there  is  not  a  particle  of  evidence  of  any 
defect  arising  from  the  negligence  of  the  em- 
ployer. It  was  a  machine  generally  used, — 
used  by  the  plaintiff  for  thirteen  years  without 
any  complaint  or  mischief  arising,  perfect  and 
unimpaired  and  never  thought  by  the  plaintiff 
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Bald :  "^n  regard  to  a  violation  of  a  known 
rule  of  the  company  his  [plaintiff's]  state- 
ment was  that  the  rule  was  that  he  should 
not  get  on  the  engine  in  motion.  He  says 
that .  the  engine  had  not  started,  but  did 
start  after  he  got  up;  and  he  contends  that 
the  injury  did  not  result  from  that,  but 
from  his  taking  hold  of  the  drainpipe,  and 
that  that  was  the  natural  thing  for  him  to 
do,  and  he  asked  the  jury  to  so  find.  The 
plaintiff  had  testified  that  the  engine  and 
tender  were  in  motion  when  he  got  upon  the 
step;  that  it  was  going  at  about  a  mile  an 
hour  when  he  got  on,  and  about  2  or  3  miles 
an  hour  when  he  fell."  There  is  an  excep- 
tion by  the  defendant  to  this  misrecital  of 
the  evidence  and  its  effect.  Certainly,  if 
the  injury  was  caused  from  the  plaintiff's 
taking  hold  of  the  drainpipe,  that  was  the 
proximate  cause  of  the  injury,  and  as  his 


honor  had  told  the  jury  that  the  drainpipe 
was  not  made  to  be  taken  hold  of  by  the 
plaintiff,  and  that  they  should  not  consider 
the  drainpipe  in  any  aspect  whatever  as 
connected  with  the  defendant's  negligence, 
the  plaintiff's  use  of  it  for  the  purpose  with 
which  he  did  use  it  was  an  act  of  negligence 
so  gross  that  his  honor  should  have  in- 
structed them  to  find  the  second  issue 
"Yes." 

In  reference  to  the  rule  laid  down  by  his 
honor  as  to  the  measure  of  damages,  I  think 
that  it  was  not  sufficiently  definite,  taken  in 
connection  with  the  rule  which  counsel  of 
the  plaintiff  argued  to  the  jury.  I  know 
that  a  trial  judge  is  not  expected  to  contro- 
vert •  every  erroneous  argument  made  by 
counsel  in  the  course  of  the  trial,  but  aftcjr 
that  part  of  the  argument  referred  to  in 
this  case  his  honor  should  have  in  some  way 


himself  to  be  unsafe.  It  is  said  there  is  evi- 
dence of  the  machine  being  dangerous.  So  are 
most  machines;  so  is  even  an  ordinary  sharp 
Icnife.  unless  used  with  care :  but  that  does  not 
make  it  defective  in  its  condition,  nor  does  it 
imply  negligence  in  the  employer  if  an  acci- 
dent happens.'*  The  following  passage  from 
the  dissenting  opinion  of  Lord  Esher  shows 
the  theory  adopted  by  that  eminent  judge: 
"Remembering  that  this  is  a  statute  passed  to 
extend  the  liability  of  the  employer  in  favor 
of  the  workmen  and  for  their  greater  safety, 
I  do  not  think  that,  in  considering  what  is  a 
defective  machine,  we  can  confine  that  consid- 
eration to  the  question  of  the  purpose  for  which 
it  is  used.  The  defect  contemplated  by  the  act 
Is  not  in  my  opinion  a  defect  with  reference 
to  the  purpose  for  which  the  machine  Is  em- 
ployed, but  a  defect  with  reference  to  the 
safety  of  the  workmen  using  it;  and  that  de- 
fect may  be  either  In  the  original  construction 
of  the  machine  or  in  the  use  to  which  the  ma- 
chine Is  put.  Upon  the  findings  of  the  Jury, 
and  the  true  construction  of  the  enactment,  I 
am  of  opinion  that  the  case  is  brought  within 
the  statute." 

The  general  language  of  this  decision  is 
somewhat  qualified  by  Morgan  v.  Hutchins 
(1890)  59  L.  J.  Q.  B.  N.  S.  197.  38  Week.  Rep. 
412,  suprOf  VI.  There.  Lord  Esher,  referring 
to  the  earlier  case,  made  the  following  re- 
marks: *'I  think  It  was  assumed  by  the  whole 
court  that.  If  the  machine  were  dangerous  to  a 
workman  without  any  fault  of  his  own,  it  came 
within  the  act.  The  only  doubt  that  existed 
In  the  minds  of  two  of  the  members  of  the 
court  was  whether  the  defect  had  arisen  from 
the  hegllgence  of  the  employer." 

The  general  rule  has  been  enunciated,  that 
machinery  is  not  defective  which-  is  fit  and 
proper  for  the  purpose  for  which  it  is  designed, 
and  there  is  a  reasonable  mode,  known  to  the 
injured  servant,  in  which  he  could  have  oper- 
ated it.  Noonan  v.  Dablin  Distillery  Co. 
(1893)   Ir.  L.  R.  82  C.  L.  899. 

In  Thomas  v.  Quartermalne  (1886)  L.  R. 
17  Q.  B.  Dlv.  417  (1887)  L.  R.  18  Q.  B.  Div. 
685.  66  L.  J.  Q.  B.  N.  S.  840,  67  L.  T.  N.  S. 
637,  85  Week.  Rep.  656,  61  J.  P.  516,  a  boiling 
vat  and  a  cooling  vat  were  placed  In  the  same 
room  in  the  defendant's  brewery.  A  passage 
only  8  feet  wide  in  one  part  ran  between  them. 
the  rim  of  the  cooling  vat  rising  16  inches 
above  the  passage.  Underneath  the  boiling 
vat  was  a  board  which  the  plaintiff  had  occa- 
sion to  use.  To  draw  it  out  he  had  to  give  it 
a  Jerk,  and  it  came  away  so  suddenly  that  he 
fell  back  Into  the  cooling  vat.  In  the  dlvi- 
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sional  court,  Wilis,  J.,  said:  "I  can  see  no 
evidence  of  any  defect  In  the  condition  of  either 
ways  or  plant.  The  way,  as  a  passage  or 
gangway,  was  safe  enough,  and,  as  far  as  ap- 
pears, wide  enough  for  any  legitimate  use  that 
it  could  be  put  to  as  a  way.  There  was  no  de- 
fect in  the  vat  as  a  vessel  to  bold  liquor  to  be 
cooled.  The  defect,  if  defect  there  were,  was 
not  in  the  way,  considered  as  a  way,  nor  in  the 
vat  considered  as  a  vat,  but  In  the  proximity 
of  the  vat  to  the  place  where  a  piece  of  board 
was  kept,  which  piece  of  board  stuck  by  some 
not  in  the  way,  considered  as  a  way,  nor  in  the 
court  of  appeal  it  was  considered  that  the  find- 
ing of  the  trial  Judge,  sitting  as  a  Jury,  that 
there  was  a  defect  in  the  condition  of  the 
works,  must  be  allowed  to  stand,  as  there  was 
some  evidence  to  support  his  conclusion. 

Accordingly,  under  the  statute,  as  at  com- 
mon law,  an  employer  is  not  bound  to  provide 
the  very  best  machinery  that  can  possibly  be 
invented.  It  is  enough  if  he  provides  that 
which  Is  reasonably  sufficient  for  the  purpose. 
Robins  V.  Cubitt  *(1881)  46  L.  T.  N.  S.  535,  per 
Lopes,  J. 

Want  of  reasonable  care  is  not  established 
by  evidence  which  merely  shows  that  a  particu- 
lar safety-catch  of  a  different  pntterxx  from  that 
on  the  defendant's  elevator  had  been  used  ten 
years  before  by  others.  Black  v.  Ontario 
Wheel  Co.   (1890)   19  Ont.  Rep.  678. 

The  rule  that  "an  employer  Is  not  bound  to 
provide  against  every  possible  «danger,  or  to 
supply  in  all  cases  the  safest  and  most  ap- 
proved appliances,"  was  applied  In  Mitchell  v. 
Patuilo  (1885)  23  Sc.  L.  R.  207.  There  the 
folding  doors  of  a  shed  on  a  farm  fiapped  in  a 
horse's  face,  so  that  he  backed  a  wagon,  and 
crushed  the  plaintiff.  It  was  held  that  the 
farmer  was  not  in  fault  for  having  failed  to 
provide  sliding  doors. 

A  defect  In  apparatus  for  hoisting  Ice  Is  not 
shown  by  the  fact  that  a  gln-wheei  was  hung  so 
low  that  the  employee's  hand  was  drawn  Into 
It  and  injured  by  failure  to  stop  the  rope  soon 
enough,  where  it  does  not  appear  that  it  could 
have  been  hung  any  higher  in  the  building,  and 
proper  arrangements  were  made  for  stopping 
the  rope  if  the  engineer  had  observed  it.  Car- 
bury  V.  Downin/p  (1891)  154  Mass.  248,  28  N. 
E.  162.  The  plaintiff  did  not  suggest  that  the 
means  employed  to  stop  the  engine  were  not 
sufficient,  or  that  any  other  should  have  been 
provided,  but  contended  that  the  means  for 
indicating  to  the  engineer  the  time  for  stop- 
ping the  engine,  vie.,  a  mark  upon  the  rope  to 
indicate  to  the  engineer  when  to  stop  it,  was 
not  sufficient.    It  was  held  that  the  Jury  could 
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explained  more  fully  what  he  meant  by  the 
words  "the  present  net  money  value  of  such 
loss  incident  to  hia  injury."  I  think  there 
was  error. 

A  petition  for  rehearing  having  been 
filed,  Douelaa,  J.,  on  December  20,  1901, 
handed  down  the  following  response: 

This  case  is  now  before  us  on  a  petition 
to  rehear.  It  was  first  argued  in  this  court 
at  the  September  term,  1900,  and  was  car- 
ried over  under  advisari.  At  the  February 
term,  1901,  it  was  reargued  by  leave  of  the 
court,  and  determined,  the  case  being  re- 
ported in  128  N.  C.  534,  39  S.  E.  43.  We 
have  thus  had  the  advantage  of  three  dis- 
tinct arguments  by  able  and  learned  Vjoun- 
sel,  who  have  also  filed  elaborate-  briefs. 
With  such  a  presentation  of  the  case,  and 
after   careful    consideration,    we   feel    com- 


pelled to  adhere  to  our  former  decision.  We 
do  so  upon  an  entire  review  of  its  merits 
on  account  of  its  importance  as  a  precedent, 
which,  we  think,  takes  it  out  of  the  strict 
operation  of  the  rule  invoked  by  the  plain- 
tiflf  and  laid  down  in  Weisel  v.  -Cobb,  122  N. 
G.  67,  30  S.  E.  312,  and  cases  therein  dted. 
The  facts  are  sufficiently  stated  in  the  well- 
considered  opinion  of  the  Chief  Justice. 

The  doctrine  of  fellow  servant  is  generally 
said  to  have  had  its  origin  in  the  case  of 
PHeatley  v.  Fotder,  3  Mees.  A  W.  1,  decided 
in  1837,  where  the  plaintiff  had  his  thigh 
broken  by  the  breaking  down  of  an  over- 
loaded butcher's  van,  loaded  and  conducted 
by  a  fellow  servant.  The  doctrine,  which 
was  rather  inferentially  laid  down  in 
Priestley's  Case,  was  for  the  first  time  dis- 
tinctly enunciated  in  1841  in  Murray  v. 
South  Carolina  R,  Co,  1  McMuU.  L.  385,  36 


not  properly  have  found  that  this  was  an  in- 
secure  mode  of  Indicating  to  the  engineer  when 
the  ice  arrived  at  the  top  of  the  run,  and  that 
the  engine  ought  to  have  been  Inside  the  build- 
ing, where  the  engineer  could  see  the  Ice  and 
the  upper  gln-wheel,  and  decide  In  that  way 
when   the  engine  should  be  stopped. 

A  servant  cannot  recover  as  for  a  "defect," 
where  he  was  injured  by  the  fall  of  a  bar  which 
was  used  for  fastening  trap-doors  in  a  floor, 
and  which,  Instead  of  being  secured  by  a  chain 
or  otherwise,  so  as  to  prevent  Its  falling,  was 
left  loose.  Pooley  v.  Hicks  (1889)  6  Times 
L.  R.  353. 

A  draw  bar  on  the  car  of  another  railway 
company,  which  is  of  a  dlfFerent  height  from 
those  on  the  defendant's,  own  cars  is  not  a  de- 
fect. Ellsbury  v.  New  York.  N.  H.  ft  H.  B.  Co. 
(1809)   172  Mass.  130,  51  N.  E.  415. 

It  Is  not,  as  matter  of  law,  the  duty  of  per- 
sons operating  coal  mines  to  cut  a  manway,  dif- 
ferent and  separate  from  the  slope  through  which 
coal  was  brought  to  the  surface,  for  the  ingress 
and  egress  of  their  employees.  Whatley  v.  Zen- 
ida  Coal  Co.  (1898)   122  Ala.  118,  26  So.  124. 

Culpability  Is  negatived  by  proof  that  the 
Instrumentalities  furnished  are  the  same  In 
character  and  quality  as  those  used  under 
similar  circumstances  by  persons  carrying  on 
the  same  business  as  the  defendant. 

An  open  hook  without  a  catch,  to  which  a 
bucket  Is  attached  for  raising  and  lowering 
loads,  cannot  i)e  held  to  be  a  defect,  where  the 
plain  tllTs  evidence  is  that  such  a  hook  was 
always  used  in  work  of  a  similar  kind,  and  no 
proof  Is  given  of  the  occurrence  of  any  pre- 
vious accident.  Clazton  v.  Mowlen  (1888)  4 
Times  L.  R.  756. 

The  failure  of  an  ironmaster  to  fence  In 
about  10  feet  of  the  lower  end  of  a  shaft 
through  which  ore  was  raised  to  a  furnace 
gangway  will  not  render  him  liable  for  In- 
juries to  a  workman  struck  by  a  piece  of  the 
ore  which  fell  through  the  opening,  if  It  Is 
shown  that  it  was  usual  In  the  trade  to  leave 
so  much  of  these  shafts  unfenced.  Murray  v. 
Merry  (1890)  17  Sc.  Sess.  Cas.  4th  series,  815. 

No  negligence  can  be  inferred  where  a  scaf- 
fold alleged  to  be  defective  Is  the  ordinary  kind 
of  scaffold  used  by  masons,  tnd  as  strong  as 
they  are  usually  made.  Thompson  v.  Dick 
(1892)  19  Sc.  Sess.  Cas.  4th  series,  804. 

A  trap-door  without  a  railing,  such  as  is 
commonly  maintained  In  factories,  Is  not  a  **de- 
feet."  Moore  v.  Ross  (1890)  17  Sc.  Sess.  Cas. 
4  th  series,  796. 

A  projecting  set  screw  In  a  shaft,  being  a 
common  device  for  the  purpose  for  which  it  Is 
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used.  Is  not  of  itself  a  defect.  Donahne  v. 
Washburn  ft  M.  Mfg.  Co.  (1897)  160  Mass. 
674,  48  N.  B.  842;  Demers  v.  Marshall  (1899) 
172  Mass.  648,  52  N.  E.  1066  (1901)  178  Mass. 
9,  60  N.  B.  454 ;  Ford  v.  Mount  Tom  Sulphite 
Pulp  Co.  (1899)  172  Mass.  644,  48  L.  R.  A. 
96,  62  N.  E.  1065.  (In  the  last  case  recovery 
was  denied  though  the  screw  had  been  placed 
on  the  shaft  after  the  servant  had  entered  the 
employment.) 

Nor  is  a  key-way  with  sharp  edges.  In  a 
shaft.  Connelly  v.  Hamilton  Woolen  Co. 
(1895)   163  Mass.  156,  39  N.  E.  787. 

An  engineer  employed  in  fitting  ap  the  boil- 
ers on  a  steamer  In  course  of  construction  can- 
not recover  for  Injuries  caused  by  falling  Into 
an  open  manhole,  while  threading  his  way  be- 
tween decks  in  a  dim  light,  on  the  theory  that 
the  master  was  bound  to  protect  the  manhole. 
Forsyth  v.  Ramage  (1890)  18  Sc  Sess.  Ca«. 
4th  series,  21. 

In  a  later  case  the  court  explained  that  this 
decision  was  based  upon  the  ground  that  the 
risk  In  question  was  an  ordinary  one  incidental 
to  the  work  undertaken,  and  disclaimed  the  in- 
tention of  laying  down  any  such  gen- 
eral rule  as  that  a  workman  on  a  ship 
In  course  of  construction  cannot  recover 
for  Injuries  due  to  the  danger  of  the 
place  of  work.  Jamleson  v.  Russell  (1892) 
19  Sc.  Sess.  Cas.  4  th  series,  898,  where 
the  representative  of  an  employee,  killed  by 
falling  Into  an  open  tank,  was  allowed  to  re- 
cover for  the  reason  that  the  tank  was  usually 
covered  and  lighted,  and  that  neither  of  these 
precautions  had  been  observed  on  the  occasion 
when  the  accident  occurred. 

A  workman  injured  through  the  slipping  of 
some  planks  out  of  the  loop  In  a  hempen  rope, 
by  means  of  which  they  were  being  lowered 
to  the  bottom  of  a  trench,  cannot  recover  on 
the  ground  that  a  wire  rope  should  have  been 
used,  where  It  appears  that  hempen  ropes  were 
ordinarily  used  for  such  a  purpose.  Pack  v. 
Hay  ward  (1889)  6  Times  L.  R.  233. 

In  the  case  of  a  machine  of  a  simple  charac- 
ter, the  plaintiff  is  not  entitled  to  go  to  trial 
merely  upon  averments  that  the  machine  wan 
dangerous,  and  that  it  was  usual  to  fence  such 
machines.  Cameron  v.  Walker  (1898)  25  Sc. 
Sess.  Cas.  4th  series,  409,  Following  Milllgan 
V.  Mulr  (1891)  19  Sc.  Sess.  Caa.  4th  series, 
18.  As  to  unfenced  machinery,  see  supra,  VII. 
c,  and  the  majority  opinion  in  Walsh  v.  White- 
ley  (1888)  L.  It.  21  Q.  B.  DIv.  371.  57  L.  J.  Q. 
W.  N.  S.  586,  36  Week.  Rep.  876,  53  J.  P.  38,  a* 
quoted  supra. 

But  In  order  to  be  conclusive  In  the  master's 
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Am.  Dec.  268,  where  a  fireman  was  injured 
through  the  neglifi^ence  of  an  engineer  on 
the  same  train.  However,  the  leading  case 
upon  the  subject  is  undoubtedly  that  of 
Farwell  v.  Boston  d  W.  R.  Corp.  4  Met.  49, 
38  Am.  Dec.  339,  in  which  Chief  Justice 
Shaw  delivered  an  elaborate  opinion,  which 
has  been  characterized  by  a  distinguished 
jurist  as  "the  fountain  head  of  the  common 
law  of  England  and  America  on  this  sub- 
ject." The  development  of  the  doctrine 
through  judicial  construction,  and  the 
largely  increased  area  of  its  application 
caused  by  the  increasing  use  of  dangerous 
machinery,  with  a  relative  increase  in  the 
number  of  serious  accidents,  suggested  the 
necessity  of  its  material  m<xlification. 
Some  of  the  states  attempted  to  do  so 
through  judicial  construction  by  the  intro- 
duction of  the  rule  of  vice  principal,  while 
others  had  recourse  to  special  legislation. 


Among  such  statutes  that  have  been  most 
generally  cited  and  most  frequently  con- 
strued we  find  the  English  employer's  lia- 
bility act  of  1880,  and  the  subsequent  acts 
of  Alabama,  Massachusetts,  Colorado,  and 
Indiana.  All  of  these  acts  are  more  compre- 
hensive than  our  own,  inasmuch  as  they  are 
not  restricted  to  railroad  companies;  but, 
on  the  other  hand,  they  all  contain  certain 
conditions  which  materially  affect  their  ap- 
plication. Our  statute,  on  the  contrary,  is 
simply  an  unconditional  abrogation  of  the 
kindred  doctrines  of  fellow  servant  and  as- 
sumption of  risk  as  applied  to  railroad 
companies.  It  is  the  act  of  February  23, 
1807,  erroneously  printed  as  chapter  56  of 
the  Private  Laws  of  1897,  and  is  as  follows : 

"The  General  Assembly  of  North  Caro- 
lina do  enact: 

"Sec.  1.  That  any  servant  or  employee  of 
any    railroad    company    operating    in    this 


favor,  as  a  matter  of  law,  the  usage  appealed 
to  must  be.  In  a  reasonable  sense,  a  general 
one.  Evidence  which  merely  goes  to  show  that 
he  conformed  to  the  practice  of  a  few  well- 
regulated  coDcerns  of  the  same  description  as 
his  own  will  not  Justify  a  court  In  pronoun- 
cing him  to  be  free  from  culpability.  Louis- 
ville ft  N.  R.  Co.  V.  Jones  (1901)  130  Ala.  456, 
30  So.  586  (charge  held  erroneous,  which  pro- 
posed as  a  standard  test  the  custom  of  eight 
railway  companies  to  use  ratchet  Jack-screws 
for  holding  up  the  body  of  a  derailed  car)  ; 
Richmond  A  D.  R.  Co.  v.  Weems  (1893)  97 
Ala.  270,  12  So.  186  (charge  held  erroneous 
which  assumed  the  usage  of  five  railway  com- 
panies to  be  a  decisive  test). 

On  the  other  hand,  if  usage  Is  the  control- 
ling factor  In  the  case,  a  Jury  will  not  be  per- 
mitted to  find  him  guilty  of  negligence  where 
It  is  apparent  that  there  Is  no  uniform  usage 
In  regard  to  the  subject-matter. 

Failure  to  provide  a  temporary  scafPoId  or 
platform  around  a  "bleeder"  used  for  the  es- 
cape of  gas  above  an  Iron  furnace,  on  which  the 
master  mechanic  could  stand  to  repair  the 
bleeder,  does  not  constitute  a  defect  in  the 
ways,  etc.,  where  such  scaffold  was  sometimes 
used  in  furnaces,  but  repairs  were  also  made 
by  means  of  a  ladder.  Birmingham  Furnace  & 
Mfg.  Co.  V.  Gross.  (1803)  37  Ala.  220, 12   So.  36. 

The  statute  Is  not  construed  so  as  to  make 
the  master  an  Insurer  of  his  servants'  safety 
to  the  extent  that  he  Is  l>ound  to  have  his  ma- 
chinery ao  constructed  and  arranged  as  to  pro- 
vide for  the  contingency  that  one  of  the  men, 
whose  duty  it  is  to  attend  to  it,  may,  by  neg- 
ligently absenting  himself  from  his  post,  cause 
It  to  operate  In  such  a  manner  as  to  injure 
another  servant.  Robins  v.  Cubltt  (1881)  46 
L.  T.  N.  8.  635. 

An  accident  attributable  to  what  is  merely 
a  condition  of  the  material  on  which  the  em- 
ployees were  working,  and  necessarily  inci- 
dent to  the  business  In  which  they  were  en- 
gaged, does  not  constitute  a  cause  of  action. 
Welch  V.  Grace  (1897)  167  Mass.  590,  46  N. 
E.  387,  where  the  court  rejected  the  conten- 
tion that  the  death  of  an  employee,  due  to  the 
subsequent  explosion  of  a  misspent  blast  which, 
owing  to  the  character  of  the  rock  in  which  It 
had  been  placed,  failed  to  explode  In  the  first 
instance,  may  be  deemed  to  be  caused  by  a  de- 
fect in  the  "ways,  works,  or  machinery'*  of  the 
employer. 

IX.  Defective  ayatem,  employer  Uable  for. 

Under  the  various  employers'  liability  acts, 
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as  is  also  the  case  at  common  law,  the  master 
is  *'no  less  responsible  to  his  workman  for  per- 
sonal Injuries  occasioned  by  a  defective  sys- 
tem of  using  machinery,  than  for  Injuries 
caused  by  a  defect  In  the  machinery  Itself." 
In  other  words,  "a  masted  is  responsible.  In 
point  of  law,  not  only  for  a  defect  on  his  part 
in  providing  good  and  sufficient  apparatus,  but 
also  for  his  failure  to  see  that  the  apparatus 
Is  properly  used." 

Lord  Watson  in  Smith  v.  Baker  [1891]  A.  C. 
325,  353,  60  L.  J.  Q.  B.  N.  S.  683,  65  L.  T.  N. 
S.  467.  40  Week.  Rep.  .392,  55  J.  P.  660,  where 
a  verdict  was  allowed  to  stand  which  found 
negligence  In  the  system,  where  the  plaintiff 
Vas  Injured  by  the  fail  of  a  stone  from  a  crane 
which  worked  over  his  head  Intermittently, 
while  he  was  engaged  In  drilling,  and  was  thus 
prevented  from  being  on  his  guard  to  avoid 
danger,  when,  In  the  course  of  the  work,  the 
stones  lifted  by  the  crane  were  swung  around 
over  his  head. 

The  absence.  In  hoisting  machinery,  of  a  suf- 
ficient safeguard  against  such  a  probable  oc- 
currence as  a  slip  In  the  management  of  the 
machinery,  is  a  defect  in  the  system.  Stantoo 
V.  Scrutton  (1893)  9  Times  L.  R.  236. 

A  master  cannot  be  held  liable,  as  for  a  de- 
fective system,  where  the  evidence  is  that  the 
plaintiff,  a  boy,  was  Injured  by  the  sudden 
starting  of  a  brlckpress  while  he  was  cleaning 
out  the  under  part  with  his  hands  during  a 
temporary  stoppage  of  the  machinery,  but  It 
was  also  shown  that  he  had  been  warned  not 
to  use  his  hands  for  this  purpose.  Race  v. 
Harrison  (1893)  9  Times  L.  R.  567. 

One  who  has  contracted  to  take  down  a  build- 
ing which  has  been  gutted  by  fire  cannot  b« 
held  to  have  adopted  an  improper  method  of 
doing  the  work  where  he  arranges  to  remove 
one  of  the  walls  piecemeal  by  means  of  a  scaf- 
fold constructed  alongside  the  wall  of  the  ad- 
jacent house.  Hence,  a  workman  injured .  by 
the  fall  of  the  former  wall  against  the  latter 
cannot  recover  on  the  theory  tliat  the  omission 
to  shore  the  wall  to  be  demolished  was  negli- 
gence, inasmuch  as  the  process  of  shoring 
would  have  been  fully  as  dangerous  as  that  of 
erecting  the  scaffold.  McManus  v.  Greenwood 
(1885)  52  L.  T.  Jour.  160.  The  court  of  ap- 
peal reversed  the  Judgment  of  the  divisional 
court  (1886)  2  Times  L.  R.  588.  The  question 
whether  the  method  of  demolition  adopted  was 
the  best,  was  not  discussed,  the  reversal  being 
put  upon  the  ground  that  defendant,  although 
he  knew  that  there  was  imminent  danger  of  the 
collapse  of  the  wall,   and  that  the  workmen 
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state  who  shall  suffer  injury  to  his  person, 
or  the  personal  representative  of  any  such 
servant  or  employee  who  shall  have  suffered 
death,  in  the  course  of  his  services  or  em- 
ployment with  said  company,  by  the  n^li- 
gence,  carelessness,  or  incompetency  of  any 
other  servant,  employee,  or  agent  of  the 
company,  or  by  any  defect  in  the  machinery, 
ways,  or  appliances  of  the  company,  shall 
be  entitled  to  maintain  an  action  against 
such  company. 

"Sec.  2.  That  any  contract  or  agreement, 
expressed  or  implied,  made  by  any  employee 
of  said  company  to  waive  the  benefit  of  the 
aforesaid  section  shall  be  null  and  void." 

This  court  has  held  this  act  to  be  consti- 
tutional as  far  as  it  applied  to  fellow  serv- 
ants. Kiwiey  v.  North  Carolina  R.  Co.  122 
y.  C.  961,  30  S.  E.  313;  Wright  v.  Southern 
R,  Co.  123  N.  C.  280,  31  S.  E.  652;  Hancock 


v.  Norfolk  d  W.  R.  Co.  124  N.  0.  222,  32  8. 
E.  679.  We  see  no  reascm  why  the  remain- 
der of  the  act  is  not  equally  constitutional, 
as  it  is  necessary  to  give  any  practical  valu« 
to  this  act  itself.  It  is  well  settled  that  the 
doctrine  of  fellow  servant  and  assumption 
of  risk  rest  entirely  upon  an  implied  con- 
tract; and,  if  an  express  contract  could  he 
made  to  take  the  place  of  an  implied  con- 
tract, the  essential  purposes  of  the  act 
could  be  practically  defeated  at  the  will  of 
the  employer.  That  such  statutes  are  not 
repugnant  to  the  Constitution  of  the  United 
States  has  been  repeatedly  decided.  The 
Kansas  statute  was  sustained  in  Missouri 
P.  R.  Co.  V.  Mackey,  127  U.  S.  205,  32  L. 
ed.  107,  8  Sup.  Ct.  Rep.  1161,  where  the 
court  says,  on  page  210,  127  U.  S.,  page  109, 
32  L.  ed.  and  page  1163,  8  Sup.  Ct  Rep.: 
'*But  the  hazardous  character  of  the  busi- 


were  Ignorant  of  the  conditions,  did  not  give 
them  any  warning. 

A  servant  Injured  by  an  explosion  of  gun- 
powder l8  not  entitled  to  go  to  the  Jury  on  the 
question  whether  the  system  of  work  was  de- 
fective, where  the  complaint  merely  alleges 
that  the  powder  was  stored  in  a  magazine  five 
minutes'' distance  from  the  work,  in  small  bar- 
rels ;  that,  when  it  was  desired  to  fire  a  charge 
a  barrel  was  carried  from  the  store  and  opened 
at  the  place  of  work ;  and  that  while  the  plain- 
riir  was  firing  a  charge,  a  gust  of  wind  carried 
a  piece  of  fuse  to  a  barrel  from  which  powder 
had  been  taken,  thus  causing  the  powder  to  ex- 
plode and  injure  him.  Such  allegations  indi- 
cate rather  the  occurrence  of  an  accident 
through  the  carelessness  of  the  servant  him- 
self In  not  covering  the  barrel  while  the  charge 
was  being  fired.  Mulligan  v.  M' Alpine  <1888) 
4  Sc.  Sess.  Cas.  4th  series,  789.  The  common- 
law  cases  on  this  subject  are  collected  In  a 
note  to  Nolan  v.  New  York,  N.  H.  ft  H.  B.  Co. 
(1898;  Conn.)  43  L.  R.  A.  305. 

This  principle  was,  strangely  enough,  quite 
lost  sight  of  in  a  case  which  recently  came  be- 
fore the  Ontario  court  of  appeal.  Sim  v.  Domin- 
ion Fish  Co.  (1901)  2  Ont.  L.  Rep.  69.  There 
it  was  correctly  decided  that  the  plaintifT  was 
entitled  to  recover  at  common  law  upon  a  spe- 
cial finding  that  the  master  had  made  no  provi- 
sion for  the  inspection  of  appliances  like  that 
which  caused  the  injury.  But  In  the  course  of 
his  opinion  Chief  Justice  Armour  took  occa- 
sion to  observe  that.  If  the  right  of  recovery 
had  depended  upon  the  employers*  liability  act. 
It  would  have  been  necessary  to  send  the  case 
back  to  another  jury  to  determine  whether 
some  employee  superior  to  the  plaintiff  was 
aware  that  the  appliatkces  were  defective.  It 
is  manifest  that  this  theory  as  to  the  effect  of 
the  verdict  is  erroneous.  The  declaration  of 
the  Jury  that  the  defendant  had  made  no 
proper  provision  for  the  Inspection  of  the  ap- 
pliances in  question  was  clearly  tantamount 
to  a  declaration  that  his  system  was  defective 
in  this  regard.  The  finding,  therefore,  was 
expressive  of  a  fact  which  implied  personal 
negligence  on  the  part  of  the  master  himself, 
and  it  was  wholly  unnecessary  to  ascertain 
whether  the  particular  defect  which  caused  the 
injury  was  known  to  a  superior  employee. 

In  many  instances,  it  will  be  observed,  the 
adoption  of  a  defective  system  resolves  Itself 
into  negligence  in  the  exercise  of  superintend- 
ence. Under  such  circumstances,  a  default  of 
this  kind  may  be  referred  to  either  of  the  cate- 
gories which  are  covered  by  this  and  the  fol- 
lowing provisions  of  the  acts,  and  another  pro- 
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vision  which  will  be  discussed  in  a  later  an- 
notation. 

X.  Not  discovered  or  remedied  owing  to  negU- 
genee,  etc 

a.  Oenerallg, 

The  qualifying  declaration  In  this  statute, 
by  which  liability  is  excluded  unless  negligence 
Is  predicable  of  the  failure  to  discover  or  rem- 
edy the  defect  which  caused  the  injury,  merely 
embodies,  so  far  as  the  employer  himself  Is 
concerned,  the  common-law  doctrine  that  neg- 
ligence cannot  be  impnted  to  a  person  who  is 
not  shown  to  have  had  actual  or  constructive 
knowledge  of  the  conditions  from  which  the  in- 
jury resulted.  See  note  to  WalkowskI  v.  Peno- 
kee  &  O.  Consoi.  Mines  (1898;  Mich.)  41  L.  R. 
A.  33.  where  this  doctrine  is  analyzed  and  dis- 
cussed at  considerable  length. 

The  converse  proposition  which  Is  Implied 
In  this  doctrine,  vis.,  that  a  master  Is  cnlpably 
negligent  if  he  permits  the  continuance  of  ab- 
normally dangerous  conditions,  which,  by  the 
exercise  of  due  care,  he  might  have  ascer- 
tained, suggests  a  reason  for  donbttng  the  cor- 
rectness of  the  decision  of  the  Ontario  court 
of  appeal  (Sim  v.  Dominion  Fish  Co.  [1901] 
2  Ont.  L.  Rep.  69)  which  Is  criticized  on  an- 
other ground  in  the  preceding  sut>dIvlsion.  It 
seems  not  unreasonable  to  say  that,  for  the 
purposes  of  sustaining  the  Judgment,  a  court 
of  review  would  have  been  warranted  In  con- 
struing the  finding  of  the  Jury,  that  the  de- 
fendant had  made  no  provision  for  a  proper 
inspection,  as  being  equivalent  to  a  declaration 
by  the  Jury  that  the  defect  in  question  would 
have  been  discovered,  if  such  an  inspection  had 
been  made.  This  would  be  tantamount  to  say- 
ing that  the  master  ought  to  have  known  of 
the  defect,  and  was  therefore  as  culpable  as  If 
he  had  actually  known  of  it  and  failed  to  rem- 
edy it.  If  this  view  l>e  correct,  the  finding 
virtually  attributed  personal  negligence  to  the 
master,  and  there  was  clearly  no  necessity  to 
obtain  the  opinion  of  the  Jury  upon  the  ques- 
tion whether  the  defect  was  known  to  a  supe- 
rior employee. 

The  imposition  of  liability  for  the  defaults 
of  the  class  of  agents  here  designated  may  be 
regarded  as  being,  for  practical  purposes,  a 
legislative  adoption  of  that  doctrine  of  non- 
delegable duties  which  has  been  evolved,  inde- 
pendently of  statutes.  In  most  of  the  American 
states.  See  the  note  to  Lafayette  Bridge  Co. 
V.  Olsen  (1901;  C.  C.  App.  7th  C.)  64  L.  R. 
A.  83,  where  a  complete  collection  of  the  au- 
thorities will  be  found. 
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of  operatinff  a  railway  would  seem  to 
call  for  special  l^slation  with  respect  to 
railroad  corporations,  having  for  its  object 
the  protection  of  their  employees  as  well  as 
the  safety  of  the  public.  The  business  of 
other  corporations  is  not  subject  to  similar 
dangers  to  their  employees,  and  no  objec- 
tions, therefore,  can  be  made  to  the  legis- 
lation on  the  ground  of  its  making  an  un- 
just discrimination.  It  meets  a  particular 
necessity,  and  all  railroad  corporations  are 
without  distinction  made  subject  to  the  same 
liabilities."  This  case  was  quoted  and  ap- 
proved in  Minneapolis  d  8t.  L.  R.  Co.  v. 
HcrHch,  127  U.  S.  211,  32  L.  ed.  110,  8  Sup. 
Ct.  Rep.  1176,  sustaining  the  Iowa  statute; 
in  Chicago  K,  d  W.  R.  Co.  v.  Pontius,  157 
U.  S.  209,  39  L.  ed.  675,  15  Sup.  Ot.  Rep. 
585;  and  in  8t.  Louis  d  8,  F.  R.  Co.  v.  Math- 
ews,   165  U.  S.   1,  41  L.  ed.  611,   17  Sup. 


Ct  Rep.  243.  We  have,  therefore,  no  hesi- 
tation in  holding  the  act  of  Februaiy  23, 
1897,  valid  in  its  entirety,  and  that  it  de- 
prives all  railroad  companies  operating  in 
tliis  state  of  the  defense  of  assumption  of 
risk,  whether  resting  in  contract,  express  or 
implied,  and  whether  pleaded  directly  or 
under  the  doctrine  of  fellow  seip^ant. 

Beyond  this  we  cannot  go,  as  we  think 
that  the  intent  of  the  statute  related  simply 
to  the  contractual  relations  existingt  ex- 
pressly or  by  implication,  between  the  plain- 
tiff and  defendant;  and  that  the  general 
assembl^^  did  not  intend  to  forbid  the  plea 
of  contributory  negligence  in  the  real  mean- 
ing of  the  term.  Some  courts  appear  to 
have  confused  assumption  of  risk  with  con- 
tributory negligence,  by  regarding  them  as 
equivalent  defenses;  but  they  are  essen- 
tially different  in  their  nature,  their  origin, 


b.  Hot  discovered. 

Whether  the  gravamen  of  the  servant's 
complaint  be  the  default  of  the  master  himself 
or  of  his  agents,  in  falling  to  discover  a  de- 
fect, the  existence  or  absence  of  culpability  Is 
tested  by  considerations  of  precisely  the  same 
kind  as  those  which  are  applied  In  common- 
law  actions. 

The  servant  cannot  succeed  In  his  action 
where  neither  the  employer  himself,  nor  his 
representative  within  the  meaning  of  this  sub- 
division, had  knowledge,  actual  or  construc- 
tive, of  the  existence  of  the  defect  which  caused 
the  injnry.  Graves  v.  Fuller  (1888)  4  Times 
Lr.  R.  474  (plaintiff  nonsuited)  ;  Walsh  v. 
Wblteley  (1888)  L.  R.  21  Q.  B.  DIv.  871,  57 
U  J.  Q.  B.  N.  S.  586,  36  Week.  Rep.  876,  63 
J.  P.  38;  Morgan  v.  Hutchlus  (1890)  59  L.  J. 
Q.  B.  N.  8.  197,  38  Week.  Rep.  412 ;  Griffiths 
V.  London  ft  St.  K.  Docks  Co.  (1884)  L.  R. 
18  Q.  B.  Dlv.  259,  53  L.  J.  Q.  B.  N.  S.  504,  51 
L.  T.  N.  S.  533,  83  Week.  Rep.  35,  49  J.  P.  100, 
per  Fry,  L.  J.,  Followed  In  Rudd  v.  Bell  (1887) 
13  Ont.  Rep.  47;  Louisville  &  N.  R.  Co.  v. 
Campbell  (1893)  97  Ala.  147,  12  Bo.  574 ;  Cof- 
fee V.  New  York,  N.  H.  &  H.  R.  Co.  (1891)  155 
Mass.  21,  28  N.  E.  1128 ;  Wilson  v.  Louisville 
ft  N.  R.  Co.  (1887)  85  Ala.  269,  4  Bo.  701. 

The  mere  fact  of  age  and  long  use  of  a  stick 
which  broke  while  being  used  as  a  lever  will 
not  Justify  a  finding  that  the  employer  ought 
to  have  known  the  stick  to  be  defective.  Allen 
V.  G.  W.  ft  F.  Smith  Iron  Co.  (1894)  160 
Mass.  557,  36  N.  E.  581. 

In  Smith  V.  Baker  [1891]  A.  C.  325,  856,  60 
L.  J.  Q.  B.  N.  8.  683,  65  L.  T.  N.  S.  467,  40 
Week.  Rep.  392,  65  J.  P.  660,  Lord  Watson 
commented  thus  upon  |  2,  subsec.  3,  of  the  act, 
speclflcally  requiring  the  servant  to  notify  his 
employer  or  his  superior  officer  of  the  exist- 
ence of  any  **defect  or  negligence*'  which  has 
come  to  his  knowledge:  "I  think  the  object 
and  effect  of  the  enactment  are  to  relieve  the 
employer  of  liability  for  Injuries  occasioned  by 
defects  which  were  neither  known  to  him  nor 
to  his  delegates  down  to  the  time  when  the  In- 
Jury  was  done.  At  common  law  his  Ignorance 
would  not  have  barred  the  workman's  claim, 
as  he  was  bound  to  see  that  his  machinery  and 
works  were  free  from  defect,  and  so  far  the 
provision  operates  In  favor  of  the  employer." 

This  remark  seems  to  be  open  to  criticism. 
If  it  implies  that  the  master  was  liable  at  com- 
mon law  for  Injuries  caused  by  a  defect,  though 
he  was  Ignorant  of  Its  existence,  and  his  Igno- 
rance was  not  culpable.  It  is  difficult  to  see 
how  this  conception  can  be  reconciled  with  the 
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theory,  which  Is  fully  recognised  by  the  Eng- 
lish decisions,  that  a  master  Is  only  bound  to 
use  ordinary  care,  and  does  not  warrant  the 
safety  of  his  servants.  Weems  v.  Mathleson 
(1861)  4  Macq.  H.  L.  Cas.  215;  Clarke  f. 
Holmes  (1862)  7  Hurlst.  ft  N.  937,  81  L.  J. 
Exch.  N.  S.  356,  8  Jur.  N.  S.  992,  10  Week. 
Rep.  405:  Mellors  v.  Shaw  (1861)  1  Best  ft 
B.  437,  30  L.  J.  Q.  B.  N.  S.  833,  7  Jur.  N.  S. 
845;  Ormond  v.  Holland  (1858)  EI.  Bl.  ft  El. 
102. 

Under  the  original  Massachusetts  act,  the 
common-law  rule  established  by  Mackln  v.  Bos- 
ton  ft  A.  R.  Co.  (1883)  135  Mass.  201,  46  Am. 
Rep.  456,  that  a  railway  company  Is  not  liable 
for  the  negligence  of  Its  car  Inspectors,  was 
declared  not  to  have  been  changed  In  regard 
to  foreign  cars  received  merely  for  forwarding. 
Thyng  v.  Fltchburg  R.  Co.  (1892)  156  Masa 
13,  30  N.  E.  169.  Compare  also  Coffee  v.  New 
York,  N.  H.  ft  H.  R.  Co.  (1891)  155  Mass.  21, 
28  N.  E.  1128. 

But  this  decision  Is  no  longer  a  cor- 
rect statement  of  the  law  since  the  pas- 
sage of  the  amendatory  act  of  1893,  chap.  359, 
declaring  that  the  mere  fact  of  a  car  being  in 
possession  of  a  railroad  company  makes  It  a 
part  of  Its  "ways,  works,  or  machinery.** 

And  the  servant  cannot  succeed  where  there 
was  no  reason  to  apprehend  the  particular  cas- 
ualty which  occurred.  Booker  v.  HIggt 
(1887)  3  Times  L.  R.  618  (recovery  denied  for 
lack  of  positive  evidence  on  this  point.  In  a 
case  where  a  laborer  was  Injured  by  the  fall 
of  a  bank  of  earth  which  he  had  been  ordered 
by  the  foreman  to  excavate  by  entering  a  holt 
In  a  wall  against  which  the  earth  lay). 

On  the  other  hand,  evidence  that  the  defect 
might  have  been  discovered  If  the  Instrumen- 
tality had  been  examined  by  a  skilled  person 
win  Justify  a  verdict  for  the  servant.  Fraaer 
V.  Fraser  (1882)  9  8c  Bess.  Cas.  4th  series, 
896   (rope  broke). 

A  Judgment  for  the  plaintiff  will  not  be  dis- 
turbed where  he  was  Injured  by  the  breaking 
of  a  bolt,  not  shown  to  have  any  latent  de- 
fect, and  the  evidence  was  that,  although  It 
had  been  subjected  to  usage  which  tended  to 
diminish  Its  strength,  its  strength  had  not 
been  tested,  as  It  should  have  been,  with  rea- 
sonable frequency.  Irwin  v.  Dennystown 
(1885)   22  Sc.  L.  R.  879. 

The  fact  that  the  machinery  which  caused 
the  accident  was  replaced  after  the  accident 
occurred  Is  admissible  as  evidence  that  the 
master  knew  that  It  was  defective.  Dodd  v. 
Dunton  (1890)  16  Vict.  L.  Rep.  581. 

Evidence   that  defects   In  a   track   had  ex- 
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and  their  results.^  Contributory  negligence, 
of  course,  always  involves  the  fact  of  actual 
negligence  on  the  part  of  the  plaintiff,  while 
the  simple  assumption  of  risk  does  not  of 
itself  imply  negligence,  which  may  or  may 
not  coexist  A  defective  machine  carefully 
handled,  or  a  safe  machine  carelessly  han- 
dled, may  equally  result  in  an  accident;  but 
the  resulting  responsibility  would  be  by  no 
means  the  same.  This  is  especially  true 
since'  the  act  of  1897.  As  the  law  now 
stands,  the  use  of  machinery  obviously  de- 
fective will  not  prevent  the  plaintiff  from 
a  recovery  for  an  injury  resulting  there- 
from, unless  the  apparent  danger  is  so  great 
that  its  assumption  would  amount  to  a 
reckless  indifference  to  probable  consequen- 
ces. What  is  recklessness,  depending  upon 
the  rule  of  the  prudent  man,  is,  as  is  said 
in  the  former  opinion  of  the  court,  a  matter 


of  fact  for  the  jury,  as  it  necessarily  de- 
pends upon  the  peculiar  isntA  of  each  case. 
The  best  definition  we  can  ^ve,  applicable 
to  such  cases  as  that  at  bar,  is  that  adopted 
by  this  court  in  Hinshaw  ▼.  Raleigh  d  A. 
Air-Line  R.  Co.  118  N.  C.  1047,  24  S.  E. 
426,  that  the  danger  of  using  the  defective 
machine  must  be,  not  only  apparent,  but  bo 
great  that  there  are  more  chances  against 
its  safe  use  than  there  are  in  favor  of  it. 
This  risk  must  be  considered  in  connection 
with  the  skill  and  experience  of  the  plain- 
tiff, as  a  sailor  mi^ht  with  entire  safety 
climb  up  into  the  rigging,  where  it  would 
be  utter  recklessness  for  a  landsman  to  fol- 
low. In  all  such  cases  the  ''personal  equa- 
tion" is  an  important  factor.  It  is  admit- 
ted that  at  the  time  of  the  injury  the  plain- 
tiff had  been  in  the  railroad  service  for 
thirty  years,  in  the  service  of  the  defendant 


tsted  for  several  weeks  prior  to  the  accident  is 
relevant  on  the  question  of  negligence.  Kan- 
sas City,  M.  &  B.  R.  Co.  v.  Webb  (1803)  97 
Ala.  157,  11  So.  888. 

A  finding  that  a  foreman,  should  have  seen 
that  a  plank  which  gave  way  was  cross- 
grained  and  knotty,  and  consequently  unsafe 
to  walk  upon  In  the  position  in  which  it  was 
placed,  will  not  be  disturbed.  Caldwell  v. 
l^lllls  (1893)   24  Ont.  Rep.  462. 

The  mere  fact  that  no  accident  has 
happened  for  several  years  does  not 
prove  that  the  master  ought  not  to 
have  known  there  was  danger.  "Long  Im- 
munity from  accident  does  not  prove  absence 
of  carelessness.  It  may  only  prove  long-con- 
tinued habitual  negligence."  Thomas  v.  Great 
Western  Co.  (1894)  10  Times  L.  R.  244,  Re- 
versing decision  of  divisional  court. 

In  determining  the  question  whether  the  in- 
strumentality ought  to  have  been  inspected  by 
the  defendant  or  his  agents,  the  fact  that  it 
was  furnished  by  a  competent  contractor,  or 
that  an  express  statement  as  to  Its  condition 
bad  been  made  by  such  a  contractor  under  cir- 
cumstances in  which  it  was  apparently  Justifia- 
ble to  rely  upon  his  opinion.  Is,  in  England, 
deemed  to  be  conclusive  against  the  inference 
of  negligence. 

A  master  is  not  liable  for  Injuries  caused  by 
the  fall  of  a  staging  which  only  the  day  before 
had  been  erected  by  a  contractor.  He  is  not, 
under  such  circumstances,  bound  to  inspect  the 
staging  himself,  or  to  employ  anyone  specially 
to  iDRpect  it.  Kiddle  v.  Lovett  (1885)  L.  R. 
10  Q.  B.  Div.  605,  34  Week.  Rep.  518,  per  Den- 
man,  J.  (sitting  without  a  Jury).  The  master 
had  paid  a  sum  of  money  to  the  servant,  and 
was  suing  the  contractor  to  recover  the 
amount.  It  was  held  that  he  could  not  main- 
tain the  action. 

No  negligence  Is  proved,  where  a  foreman 
relies  upon  the  assurance  of  a  contractor  en- 
gaged in  reinstating  a  building  which  has  been 
partially  destroyed  by  fire,  that  one  of  the 
walls  has  been  safely  shored  up,  and  sends  his 
subordinates  back  to  work  near  it,  after  hav- 
ing withdrawn  them  when  he  noticed  the  un- 
safe condition  of  the  fabric.  Moore  v.  Gim- 
eon  (1889)  6  Times  L.  R.  177,  68  L.  J.  Q.  B. 
N.   S.  169. 

c  Voi  remedied^ 

A  remedy  of  a  "defect  in  the  condition  of 
the  machinery**  does  not  mean  putting  the  ma- 
chinery In  perfect  condition  for  working  pur- 
poses, but  the  removal  of  the  source  of  danger 
to  employees,  which  may  be  done  by  a  tem- 
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porary  device,  as  well  as  by  permanent  re- 
pairs. Willey  V.  Boston  Electric  Light  Co. 
(1897)  168  Mass.  40,  87  L.  R.  A.  723,  46  N. 
E.  395  (defendant  had  argued  that  It  was  not 
liable  because  the  defect  could  not  have  been 
permanently  remedied  before  the  accident). 

The  failure  to  stop  a  machine  which  is  not 
working  properly  Is  a  failure  to  **remedy*'  Its 
defects.  Bacon  v.  Dawes  (1887)  3  Times  L*. 
R.  557. 

Negligence  cannot  be  Inferred  where  a  de- 
fect came  to  the  knowledge  of  the  master  or 
superior  so  short  a  time  twfore  the  accident 
that  there  was  not  snfllclent  time  to  remedy  it. 
Seaboard  Mfg.  Co.  v.  Woodson  (1891)  94  Ala. 
143,  10  So.  87  (complaint  demurrable  which 
merely  alleges  that  the  defect  was  '*known  to 
the  superior  officers  of  plalntifP,  and  to  the 
defendant"). 

"When  the  danger  is  not  constantly  present, 
but  recurs  at  intervals,  the  defect  may  be  cured 
by  giving  the  workmen  timely  warning  of  its 
approach."  Smith  v.  Baker  [18911  A.  C.  325. 
354,  60  L.  J.  Q.  B.  N.  S.  683,  65  L.  T.  N.  8. 
467,  40  W^eek.  Rep.  392,  55  J.  P.  660.  Lord 
Watson  said :  "The  employer  may  protect 
himself,  either  by  removing  the  source  of  dan- 
ger, or  by  making  provision  for  due  notice 
t>elng  given.  Should  he  adopt  the  latter  course, 
he  will  still  be  exposed  to  liability  If  injury 
results  from  failure  to  give  warning  through 
the  negligence  of  himself  or  of  his  superin- 
tendent." 

d.  Perton  intrutted  with  the  duty,  eta, 

To  bring  an  employee  within  this  description 
there  should  be  evidence  showing  that  he  was 
charged  with  the  specific  duty  of  keeping  the 
defective   instrumentality   in   proper  condition. 

The  employer  has  been  held  liable  for  the 
negligence  of  the  following  agents: 

An  assistant  roadmaster  whose  duty  It  Is  to 
Inspect  cars,  and  have  them  run  upon  the  re- 
pair track  when  they  are  found  to  require  re- 
pairs. Louisville  &  .N.  R.  Co.  v.  Davis  (1890) 
91  Ala.  487,  8  So.  562. 

A  supervisor  and  section  foreman,  in  a  case 
where  a  defect  in  a  switch  caused  a*  train  to 
be  derailed.  Kansas  City,  BI.  ft  B.  R.  Co.  v. 
Webb  (1893)  97  Ala.  167,  11  So.  888. 

A  lineman  sent  out  to  search  for  and  remedy 
a  defective  Insulation  on  an  electric  wire.  Wtl- 
iey  V.  Boston  Electric  Light  Co.  (1897)  168 
Mass.  40.  37  L.  R.  A.  723,  46  N.  B.  395. 

A  carpenter  who  understands  and  looks  after 
machinery,  although  subject  to  the  orders  of  a 
superintendent,  who  la  also  a  salesman.    CopI- 
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over  four  years  as  yard  conductor,  and  was 
fully  versed  in  the  duties  of  his  position. 
It  further  appears  that  the  regular  switch 
engine  with  a  sloping  tender  was  taken 
away,  and  a  road  engine  substituted  there- 
for, that  had  no  hand-hold  above  the  plat- 
form of  the  tender.  This  hand-hold  could 
be  used  only  while  he  was  on  the  lower  step, 
and  yet,  if  he  remained  on  that  step,  he 
could  not  see  the  engineer,  or  signal  to  him, 
without  leaning  outward  in  an  uncomfort- 
able and  dangerous  position.  The  proper 
performance  of  his  duties  required  him  to 
stand  upon  the  platform  of  the  tender  where 
he  could  see  and  be  seen;  and  to  get  up 
there  he  must  pull  up  by  catchine  hold 
either  of  the  drainpipe  or  the  top  of  the  ten- 
der. He  swears  that  of  the  two  he  consid- 
ered the  drainpipe  the  safer,  as  well  as  the 
more  convenient.    Neither  had  been  provid- 


ed for  such  use,  and,  if  he  pulled  himself  up 
at  all,  he  was  compelled  to  do  so  by  using 
something  intended  for  another  purpose. 
He  had  been  using  this  drainpipe  regularly 
for  such  purpose  for  three  weelcs,  but  had 
used  the  one  on  the  other  side  more  because 
the  most  of  his  work  was  on  that  side.  If 
the  drainpipe  had  been  properly  fastened, 
it  would  have  been  safe,  and  he  would  not 
have  been  hurt.  These  are  the  most  mate- 
rial points  of  his  testimony,  and  he  is  large- 
ly corroborated  by  other  witnesses.  The 
plaintiff  testifies  that,  if  the  drainpipe  had 
been  in  proper  condition,  it  should  have 
held  a  thousand  pounds.  Heilig  testified 
that  drainpipes  are  usually  threaded 
through  a  nut  on  the  inside,  and  should  sup- 
port a  thousand  pounds,  if  necessary. 
Llacy,  a  witness  for  the  defendant,  says  that 
drainpipes,   when   in   proper   condition   are 


theme  V.  Hardy  (1899)  178  Mass.  400.  53  N. 
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Ad  employee  in  charge  of  the  stables  of  a 
street-car  compaDy  using  a  horse  when  la  an 
unfit  condition  to  be  worlced.  Harston  v.  Ed- 
inburgh Co.  (1887)  14  So.  Sess.  Cas.  4th  series, 
621. 

A  "fireman**  of  a  mine,  whose  dnty  it  is  to 
inspect  the  woricings  before  the  miners  go  to 
work,  and  report  as  to  the  state  of  the  ventila- 
tion. Cowler  V.  Moresby  Coal  Co.  (1885)  1 
Times  L.  R.  576. 

In  Canadian  Coloured  Cotton  Mills  v.  Talbot 
(1897)  27  Can.  8.  C.  198,  it  was  held  that  evi- 
dence showing  that  an  employee,  who  called  a 
*Moom  fixer"  to  examine  a  loom,  after  being  no- 
tified that  something  was  wrong  with  It,  had 
failed  to  malce  an  examination.  Justified  8al>- 
mitting  the  case  to  the  Jury. 

But  it  is  not  necessary  that  he  should  be 
discharging  the  functions  of  a  superintendent. 
Copithorne  v.  Hardy  (1899)  173  Mass.  400,  58 
N.  E.  915,  where  the  master  was  held  liable 
for  the  negligence  of  one  who  attended,  under 
the  superintendent's  orders,  to  the  adjustment 
of  machiaery. 

The  negligence  of  a  saperior  employee,  not 
charged  with  that  duty,  who  attempts,  at  the 
reqnest  of  a  servant  who  is  using  an  appliance, 
to  remedy  a  defect  therein,  is  not  imputed  to 
the  master.  Thomas  v.  Bellamy  (1899)  126 
Ala.  253.  28  8o.  707. 

Nor  is  the  clause  applicable  to  an  employee 
whose  duty  it  is,  under  a  rule  of  his  master,  to 
examine,  for  his  own  security,  the  appliances 
he  uses.  Memphis  &  C.  R.  Co.  v.  Graham 
(1891)  94  Ala.  545,  10  8o.  288  (conductor  and 
bralceman  denied  to  be  "persons  intrusted, 
etc."). 

Still  less  Is  the  master  liable  for  the  negli- 
gence of  a  mere  laborer  working  under  or  with 
others,  even  though  it  may  be  a  part  of  his 
duty  at  some  particular  moment,  in  the  prog- 
ress of  the  work,  to  look  after  and  attend  to 
certain  instrumentalities.  O'Connor  v.  Neal 
(1891)  153  Mass.  281,  26  N.  E.  857,  where  the 
court  refused  to  hold  the  master  liable  for  the 
negligence  of  a  painter's  assistant,  who  aided 
his  principal  in  moving  from  place  to  place  the 
planks  and  barrels  from  which  a  temporary 
scaffold  was  constructed,  and  adjusted  one  of 
the  barrels  so  carelessly  that  the  scaffold  col- 
lapsed. 

XI.  AtnortMU  eondiUons  reaultinQ  from  the 
u$e  of  the  appliancea  furnished  by  the  mas- 
ter, how  far  regarded  as  defects. 

Injuries  resulting  from  those  abnormal  con- 
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dltions  which,  in  all  kinds  of  industrial  work, 
are  temporarily  created  by  the  use  of  the  ap- 
pliances furnished  by  the  master,  are  not  con- 
sidered to  be  caused  by  "defects'*  within  the 
meaning  of  these  statutes. 

"The  absolute  obligation  of  an  employer  to 
see  that  due  care  is  used  to  provide  safe  appli- 
ances for  his  workmen  is  not  extended  to  all 
the  passing  risks  which  arise  from  short-lived 
causes."  Whlttaker  v.  Bent  (1897)  167  Mass. 
588,  46  N.  E.  121,  denying  recovery  for  an  In- 
Jury  resulting  from  the  temporary  dampness  of 
molds  used  in  an  Iron  foundry,  which  can  be 
ascertained  only  at  the  moment  when  they  are 
set  up,  the  reason  assigned  being  that  the 
molds  were  small  and  numerous,  the  danger 
transitory,  and  any  further  inspection  than 
that  of  employees  setting  them  up  impractica- 
ble. 

The  absence  of  stanchions  on  the  sides  of  a 
trolley  is  not  a  ♦'defect,"  where  the  placing  of 
such  stanchions  is  the  duty  of  the  servants  who 
put  on  the  load.  Corcoran  v.  East  Surrey 
Ironworks  Co.  (1888)  5  Times  L.  R.  103,  58 
L.  J.  Q.  B.  N.  8.  145. 

The  liability  of  a  bank  of  earth  which  an 
employer  is  engaged  in  leveling  for  the  purpose 
of  grading  the  land  of  a  third  person,  and  upon 
which  laborers  are  at  work,  to  fall  when  un- 
dermined, if  not  properly  shored  up,  is  not  a 
"defect  in  the  ways,"  etc.  Lynch  v.  Aliyn 
(1893)  160  Mass.  248,  35  N.  E.  550. 

A  defect  in  the  "ways"  is  not  predlcable,  un- 
less there  Is  some  alteration  in  the  permanent 
condition  of  the  way  itself.  Obstacles  lying  on 
or  near  the  way,  which  do  not  in  any  degree 
alter  the  fitness  for  the  purpose  for  which  it 
Is  generally  employed,  and  cannot  be  said  to 
be  incorporated  with  it,  are  not  within  the  pur- 
view of  this  provision.  McGiffln  v.  Palmer's 
Shipbuilding  &  Iron  Co.  (1882)  L.  R.  10  Q.  B. 
DIv.  5,  52  L.  J.  Q.  B.  N.  S.  25,  47  L.  T.  N.  S. 
346,  31  Week.  Rep.  118,  47  J.  P.  70,  denying 
recovery  where  a  car  on  which  a  workman  was 
conveying  heavy  iron  balls  struck  against  a 
piece  of  a  substance  used  for  lining  the  furnaces, 
which  had  been  negligently  placed  projecting 
Into  the  roadway  on  which  the  car  ran,  the  re- 
sult being  that  one  of  the  balls  fell  on  him. 

The  words  "ways,  works,  and  machinery"  do 
not  cover  a  pile  of  lumber  in  the  yard  of  a  lum- 
ber dealer.  Campbell  v.  Dearborn  (1900)  175 
Mass.  183.  55  N.  E.  1042. 

To  the  same  effect,  see  the  following  cases, 
where  the  abnormal  conditions  were  of  the  na- 
ture mentioned  in  the  memorandum  of  the  facts 
r^ppended  to  the  citations:  Willetts  v.  Watt 
11892]  2  Q.  B.  92,  61  L.  J.  Q.  B.  N.  8.  640,  66 


840 


NOBTH    CaSOUNA    SUPBEICS   Ck>UBT. 


JdmIi 


very  secure,  and  would  hold  a  man's  weicht, 
adding,  "When  first  put  in,  always  would." 
Hill,  a  witness  for  the  defendant,  says  that 
the  drainpipe  "would  hold  a  man's  weight 
if  in  proper  condition/'  Takiuj^  this  evi- 
dence as  true^  and  construing  it  in  *the  light 
most  favorable  for  the  plaintiff,  as  we  are 
bound  to  do  on  a  motion  to  nonsuit  or  di- 
rection of  the  verdict,  can  we  say,  in  the 
light  of  our  own  decisions,  that  the  plaintiff 
was  guilty  of  contributory  negligence  as  a 
matter  of  law?  The  question  is  not 
whether  the  defendant  had  placed  the  drain- 
pipe there  for  any  such  purpose,  but 
whether,  when  the  defendant  made  it  neces- 
sary for  him  to  pull  up  by  something,  with- 
out placing  anytning  there  for  the  purpose, 
the  plaintiff  was  guilty  of  contributory  neg- 
ligence per  ae  in  catching  hold  of  a  drain- 
pipe which  was  apparently  secure,  which  he 


had  been  using  for  three  weeks,  and  which, 
if  in  proper  condition,  could  have  supported 
a  thousand  pounds.  It  seems  to  us  there 
can  be  but  one  answer.  It  was  an  issue  of 
fact  for  the  jury,  and,  in  the  absence  of  any 
error  in  his  honor's  charge  prejudicial  to 
the  defendant,  we  cannot  disturi)  the  ver- 
dict. 

It  is  well  settled  that  on  a  motion  for 
nonsuit}  or  its  counterpart,  the  direction  of 
a  verdict,  the  evidence  for  the  plaintiff 
must  be  accepted  as  true,  and  construed  in 
the  light  most  favorable  to  him,  as  the  juiy 
might  take  that  view  of  it  if  left  to  them, 
as  they  appear  to  have  done  in  the  case  at 
bar.  Avera  v.  Sexton^  35  N.  C.  (13  Ired. 
L.)  247;  HathauHiy  v.  HirUon,  46  N.  C.  (1 
Jones,  L.)  243;  State  v.  Allen,  48  N,  C.  (3 
Jones,  L.)  257;  Ahemathy  ▼.  Stovoe,  92  N. 
C.     213;     QihU   v.   Lyon^   95    N.    C.    146; 


L.  T.  N.  8.  818,  40  Week.  Rep.  497.  56  J.  P. 
772  (temporary  removal  of  the  cover  of  a 
catch-pit  lying  In  the  line  of  a  path  along 
which  servants  had  to  pass  In  the  course  of 
their  duties)  ;  May  v.  Whittier  Mach.  Co. 
(1891)  154  Mass.  29,  27  N.  E.  768  (employee 
stumbled  over  some  small  pieces  of  wood  which 
fiad  been  piled  ngalnst  the  back  of  a  planing 
mnchine,  near  which  he  had  to  pass,  and  was 
hurt  by  his  hand  coming  into  contact  with  the 
machine)  :  Kansas  City,  M.  ft  B.  R.  Co.  v.  Bur- 
ton (1892)  97  Ala.  240,  12  So.  88  (car  left 
standing  near  a  railway  track),  overruling  on 
this  point  Highland  Ave.  A  Belt  R.  Co.  v.  Wal- 
ters (1890)  91  Ala.  435,  8  So.  357 ;  Louisville 
&  N.  R.  Co.  V.  Bouldln  (1895)  110  Ala.  185,  20 
So.  325  (oil-box  standing  near  the  track,  which 
came  In  contact  with  plaintllTs  foot  while  he 
was  standing  on  the  pilot  of  an  engine  and 
threw  him  off)  ;  Carroll  v.  Wlllcutt  (1895) 
168  Mass.  221,  39  N.  B.  1016  (the  presence  of 
a  ledge  stone  on  a  scaffolding). 

Both  on  the  principle  applied  In  these  cases, 
and  also  on  the  ground  that  the  accident  was 
an  unexpected  one,  it  has  been  held  that  a 
master  cannot  be  held  liable,  under  the  statute, 
for  an  injury  due  to  a  railway  tie  with  a  pro- 
jecting spike  In  it,  which  has  been  taken  up 
with  a  view  to  repairing  it,  and  placed  by  the 
side  of  a  road,  where  the  cause  of  the  Injury 
was  the  fact  that  a  horse,  which  the  plaintiff 
was  leading,  was  frightened,  and,  backing 
against  him,  knocked  him  down  upon  the  tie. 
McQuadc  v.  Dixon  (1887)  14  Sc.  Sess.  Cas.  4th 
series,  1039. 

Whether  the  proximate  cause  of  the  injury 
was  the  negligence  of  a  fellow  servant  in  re- 
gard to  the  mere  use  of  appliances,  Is  primarily 
a  question  for  the  Jury.  Knight  v.  Overman 
Wheel  Co.  (1899)  174  Mass.  455,  54  N.  E.  890. 

Especially  is  the  rule  applicable  when  the 
abnormal  conditions  would  not  have  existed  If 
the  plaintiff  himself  had  done  his  duty. 

A  verdict  for  the  plaintiff  should  be  set 
aside,  where  his  own  evidence  shows  that,  if 
the  machine  had  been  properly  attended  to  by 
himself,  the  accident  would  not  have  happened. 
Kay  V.  Briggs  (1889)  5  Times  L.  R.  233. 

An  employer  is  not  liable  for  the  death  of 
an  employee  while  laying  pipe  In  the  bottom  of 
a  sewer  trench  in  process  of  construction  by 
the  employer,  through  the  caving  In  of  the 
walls  of  the  trench,  due  to  Insufficient  shoring 
and  bracing,  where  such  employee  was  himself 
Intrusted  with  superintendence  of  the  shoring 
and  bracing,  and  paid  higher  wages  because  of 
It.  Conroy  v.  Clinton  (1893)  158  Mass.  318,1 
33  N.  E.  525. 
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This  particular  situation,  however,  would 
seem  to  be  more  appropriately  referred  to  the 
conception  of  an  inability  to  recover,  predi- 
cated from  the  contributory  negligence  of  the 
Injured  person. 

In  cases  of  this  class  the  only  ground  on 
which  the  master  can  be  held  liable  Is  that  he 
was  guilty  of  negligence  In  not  warning  his 
servants  of  the  increased  risk  to  which  they 
would  for  the  time  being  be  exposed.  Wllletts 
V.  Watt  [18921  2  Q.  B.  92,  61  L.  J.  Q.  B.  N. 
S.  540,  66  L.  T.  N.  S.  818,  40  Week.  Rep.  497, 
56  J.  P.  772. 

The  temporary  nature  of  the  abnormal  con- 
ditions complained  of  will  not,  however,  pro- 
tect the  master,  if  they  amounted  to  a  struc- 
tural alteration  of  the  appliance  In  questloo, 
and  that  alteration  was  made  by  the  employee 
in  charge  of  it.  See  Tate  v.  Latham  [1897]  1 
Q.  B.  502,  75  L.  T.  N.  S.  694,  45  Week.  Rep. 
400,  66  L.  J.  Q.  B.  N.  S.  349,  holding  that  the 
absence  of  the  guard  of  a  saw  was  a  "defect/* 
where  It  had  been  temporarily  removed  by  the 
sawyer. 

This  decision  practically  overrules  the  doc- 
trine of  Fry,  L.  J.,  that  the  defects  contem- 
plated by  the  statute  are  those  of  a  ''chronic 
character."  Willetts  v.  Watt  [1892]  2  Q.  B, 
92,  61  L.  J.  Q.  B.  N.  S.  540,  66  L.  T.  N.  S.  818. 
40  Week.  Rep.  497,  56  J.  P.  772.  (In  the  re> 
port  in  61  L.  J.  Q.  B.  N.  S.  540,  the  phrase 
used  Is  "somewhat  chronic.'*) 

It  was  pointed  out  in  the  later  case  (Tate 
V.  Latham)  by  Bruce,  J.  (divisional  court), 
this  theory  is  not  necessary  to  sustain  the  con- 
clusion arrived  at.  That  conclusion,  indeed, 
might  well  be  put  upon  the  ground  that  no  neg- 
ligence was  established,  as  the  catch-pit  into 
which  the  plaintiff  fell  had  been  opened  to  al- 
low work  to  be  done,  and  was  left  unfenced  be- 
cause it  was  not  possible  to  do  the  work  while 
a  fence  surrounded  It. 

A  fortiori,  where  such  a  structural  altera- 
tion was  intended  to  be  permanent,  the  servant 
will  not  be  excluded  from  the  benefits  of  the 
Rtatute  simply  for  the  reason  that  the  new  ar- 
rangements were  only  completed  the  day 
before  '  the  accident.  Coplthome  v.  Hardy 
(1899)  173  Mass.  400.  53  N.  E.  915  (shaft  at- 
tached to  the  celling  of  a  room  by  brackets  and 
screws  held  not  to  produce  conditions  belong- 
ing to  that  transitory  class  for  which  the  em- 
ployer is  not  responsible  beyond  furnishing  a 
choice  of  proper  materials  or  instrumental- 
ities). 

Moreover,  it  would  seem  that  conditions 
which,  in  the  first  instance,  are  merely  tem- 
porary in  their  nature,  will.  If  they  are  allowed 
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Springs  v.  Schenck,  99  N.  C.  551,  6  S.  E. 
405;  Hodges  v.  Southern  R,  Co.  120  N.  C. 
555,  27  S.  E.  128;  Collins  v.  Sioanson,  121 
N.  C.  67,  28  S.  E.  65;  Pumell  v.  Raleigh  & 
O.  R,  Co.  122  N.  C.  832,  29  S.  E.  953;  Cable 
y.  Southern  R.  Co.  122  N.  G.  892,  29  S.  £. 
377 ;  Whitley  v.  Southern  R.  Co.  122  N.  C. 
987,  29  S.  E.  783;  Cow  v.  Norfolk  d  C.  H. 
Co.  123  N.  C.  604,  31  S.  E.  848;  Howell  v. 
Norfolk  d  C.  R.  Co.  124  N.  C.  24,  32  S.  E. 
317;  Cogdell  v.  Wilmington  ds  W.  R.  Co. 
124  N.  C.  302,  32  S.  E.  706;  Cowles  v.  Mc- 
Neill, 125  N.  C.  385,  34  S.  E.  499;  BHnk- 
ley  V.  Wilmington  d  W.  R.  Co.  126  N.  C. 
88,  35  S.  E.  238;  Moore  v.  Charlotte 
Electric  Street  R.  Co.  128  N.  C.  455, 
39  S.  E.  57.  In  PurneWs  Case,  122  N. 
C.  832,  29  S.  E.  953,  Justice  Furches, 
speaking  for  the  court,  says:  ''This  mo- 
tion   is    substantially   a    demurrer  to   the 


plaintiff's  evidence,  and,  this  being  so,  and 
the  court  having  no  right  to  pass  upon 
the  weight  of  evidence,  every  fact  that 
plaintiff's  evidence  proved  or  tended  to 
prove  must  be  taken  by  the  court  to  be 
proved.  It  must  be  taken  in  the  strongest 
light  as  against  the  defendant."  In  Capi- 
tal Printing  Co.  v.  Raleigh,  126  N.  C.  516, 
36  S.  E.  33,  Chief  Justice  Faircloth,  speak- 
ing for  the  court,  says:  "The  defendant's 
motion  to  dfsmiss  the  action  was  equivalent 
to  a  demurrer  to  the  evidence,  and  the  plain- 
tiff's evidence  will  be  considered  as  true, 
and  taken  in  the  most  favorable  light  for 
him  [citing  authorities].  An  appellate 
court  reviewing  a  judgment  of  nonsuit  will 
assume  every  fact  proved  necessary  to  be 
proved,  when  the  evidence  tends  to  prove 
it."  This  same  rule  applies  even  in  the 
Federal  court,  where  the  judges  are  permit- 


to  become  permanent,  be  assimilated,  for  the 
purposes  of  the  statutes,  to  defects  Inherent  In 
the  substance  of  the  Instrumentalities  them- 
selves. 

This  seems  to  be  the  rationale  of  a  Scotch 
case.  In  which  it  has  been  held  that  a  manhole 
at  the  side  of  a  railway  In  a  mine,  so  ob- 
structed with  rubbish  that  a  miner  Is  unable 
to  use  It  as  a  refuge  when  cars  are  approach- 
ing, is  a  "defect  In  the  ways."  Ferris  v.  Cow- 
denbeath (1897)  24  Sc.  Sess.  Cas.  4th  series, 
615. 

When  the  master  keeps  a  readily  accessible 
stock  of  simple  appliances,  he  is  not  bound, 
under  the  statute,  any  more  than  at  common 
law,  to  see  that  a  servant 'asks  for  a  new  one 
when  that  which  he  has  been  using  Is  worn  out. 

There  can  be  no  recovery  for  the  death  of  an 
employee  caused  by  the  breaking  of  a  wooden 
lever  by  which  a  fellow  workman  was  helping 
to  raise  a  heavy  Iron  door  on  its  hinges,  caus- 
ing the  door  to  swing  down  and  strike  an  Iron 
lever  held  by  deceased,  driving  It  Into  his  ab- 
domen, in  the  absence  of  any  evidence  that  the 
broken  stick  was  defective,  or,  If  so,  that  the 
defect  could  have  been  discovered.  Allen  v. 
6.  W.  &  F.  Smith  Iron  Co.  (1894)  160  Mass. 
557,  36  N.  E.  581.  The  court  said :  "The  whole 
matter  was  in  the  hands  of  the  deceased.  He 
was  the  person  In  immediate  charge  of  the  fur- 
nace. If  a  new  stick  was  needed,  It  was  his 
business  to  know  It.  The  primary  duty  rested 
on  him,  not  on  any  superior  officer.  Again,  If 
a  new  stick  had  been  needed,  it  could  have  been 
obtained  of  the  carpenter  by  the  deceased  at 
any  time.  The  defendant  kept  a  stock  of  lum- 
ber of  the  proper  size  on  hand,  and  the  de- 
ceased bad  only  to  ask  for  what  he  wanted. 
If  such  a  stick  can  be  said  to  be  part  of  the 
works  or  machinery,  the  defendant's  duty  to 
the  deceased  did  not  require  It  to  see  that  he 
called  for  a  proper  one.  It  was  enough  that 
It  had  proper  ones  within  convenient  reach." 

One  of  a  number  of  chains  furnished  for  use 
as  required  Is  regarded,  when  it  is  applied  to 
the  purpose  for  which  It  Is  designed,  as  a  per- 
manent instrumentality,  and  not  one  of  those 
small  things  which  go  through  a  rapid  course 
of  wearing  out  and  replacement,  as  to  which 
the  rule  Is  that  it  may  be  left  to  the  Judgment 
of  the  workmen  when  one  of  them  Is  to  be  dis- 
carded. The  making  of  a  link  for  such  a  chain 
therefore.  Is  not  one  of  those  merely  transitory 
adjustments  which  the  master  Is  under  no  per- 
sonal obligation  to  see  carefully  performed. 
Haskell  v.  Cape  Ann  Anchor  Works  (1901)  178 
Mass.  485,  69  N.  E.  1113. 

These  decisions  suggest  that  the  temporary 
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or  permanent  nature  of  the  defect  is  not  the 
true  dlfTerentlatlng  factor  In  this  class  of  cases, 
and  that  the  essential  questions  are  rather,  (1) 
whether  the  abnormal  conditions  were  mere  In- 
cidents in  the  progress  of  the  work  or  struc- 
tural, and  (2),  supposing  them  to  be  of  the 
latter  description,  whether  they  were  brought 
about  by  the  act  or  volition  of  the  employee 
who  was  In  charge  of  the  instrumentality  to 
which  the  Injury  was  due. 

XII.  Defects  in  temporary  appliances  con- 
structed by  the  servants  themselves,  not 
deemed  to  be  chargeable  to  the  employer. 

A  special  application  of  the  principle  exem- 
plified in  the  preceding  section  Is  the  doctrine 
enforced  In  several  American  cases,  that  there 
can  be  no  recovery,  under  this  provision  of  the 
statute,  where  the  Injury  was  the  direct  result 
of  the  negligent  manner  In  which  the  servants 
themselves  constructed  a  temporary  appliance 
from  adequate  and  suitable  materials  furnished 
by  the  master. 

The  action  has  been  held  not  to  be  maintain- 
able where  the  cause  of  the  Injury  was  one  of 
the  following  appliances: 

Two  ladders  selected  by  employees  from  a 
supply  furnished  by  the  employer,  and  fastened 
together  for  use  in  painting  a  building.  Mc-  • 
Kay  V.  Hand  (1897)  168  Mass.  270,  47  N.  E. 
104.  The  court  said :  "B^rom  the  description  of 
the  ladder  which  broke.  It  is  difficult  to  see 
from  the  evidence  that  the  defendant  was  neg- 
ligent In  keeping  it  among  his  lot  of  ladders, 
and  In  permitting  It  to  be  used;  and  If  the 
sole  negligence  was  that  the  ladders  were 
fastened  together  and  Improperly  placed 
against  the  house,  that  was  the  fault  of  the 
plaintiff  and  his  fellow  workman,  and  it  was 
known  to  and  appreciated  by  the  plaintiff  at 
the  time.  A  ladder  may  be  a  sound,  light  lad- 
der of  sufficient  strength  to  be  used  by  Itself, 
but  not  suitable  to  be  made  the  butt  of  two 
ladders  fastened  together." 

A  temporary  staging  put  up  for  the  purpose 
of  erecting  a  building.  Burns  v.  Washburn 
(1894)  160  Mass.  467,  36  N.  E.  199. 

A  temporary  staging  put  up  by  workmen 
themselves,  who  are  slating  a  roof.  Reynolds 
v.  Barnard  (1897)  168  Mass.  226,  46  N.  B. 
703. 

A  temporary  staging  used  by  painters  in 
painting  the  walls  of  a  building.  Adasken  v. 
Gilbert  (1896)  165  Mass.  443,  43  N.  B.  199. 

The  master  cannot  be  held  liable,  as  for  a  de- 
fect, where  a  scafToId  fell  owing  to  the  fact 
that  a  barrel  by  which  It  was  supported  was 
placed  upon  some  rubbish  of  an  accidental  or 
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ted  to  express  an  opinion  upon  the  facts, 
and  where  the  rule  as  to  a  direction  of  the 
verdict  is  not  so  rigid  as  with  us,  as  will 
be  shown  by  the  fofiowing  quotations  from 
a  long  line  of  cases:  "If  the  evidence,  giv- 
ing the  plaintiff  the  benefit  of  every  infer- 
ence to  be  fairly  drawn  from  it,  sustained 
this  view,  then  the  direction  to  find  for  the 
defendant  was  proper."  Kane  v.  Northern 
0.  R.  Co,  128  U.  S.  91,  94,  32  L.  ed.  339, 
341,  9  Sup.  Ct.  Rep.  17.  "It  is  only  where 
the  facts  are  such  that  all  reasonable  men 
must  draw  the  same  condusion  from  them 
that  the  question  of  negligence  is  ever  con- 
sidered as  one  of  law  for  the  court." 
Grand  Trunk  R.  Co.  v.  Ivee,  144  U.  8.  427, 
36  L.  ed.  492,  12  Sup.  CL  Rep.  683.  "In 
determining  whether  the  plaintiff  was  so 
clearly  guilty  of  contributory  negligence  as 
to  entitle  the  defendant  to  a  verdict,  we  are 


bound  to  put  upon  the  testimony  the  con- 
struction mo»t  favorable  to  him."  Chicago^ 
J/,  d  8t,  P.  R.  Co,  V.  Lotoell,  151  U.  S.  209, 
217,  38  L.  ed.  131,  136,  14  Sup.  Ct  Rep. 
284.  The  inference  from  the  facts  must  be 
"«o  plain  as  to  he  a  legal  conclusion"  before 
the  question  can  be  withdrawn  from  the 
jury.  Northern  P.  R,  Co,  v.  Egeland,  163 
U.  8.  93,  98,  41  L.  ed.  82,  86,  16  Sup.  Ct. 
Rep.  977:  "We  see  no  reason,  so  long  as 
the  jury  system  is  the  law  of  the  land,  and 
the  jivy  is  made  the  tribunal  to  decide  dis- 
puted questions  of  fact,  why  it  should  not 
decide  such  questions  as  these  [n^ligence 
and  contributory  negligence]  as  well  aa 
others."  Jones  v.  East  Tennessee,  V.  d  G, 
R.  Co.  128  U.  S.  443,  445,  32  L.  ed.  478,  479, 
9  Sup.  Ct.  Rep.  118:  "The  circuit  court 
erred  in  not  submitting  the  question  of  con- 
tributory negligence  to  the  jury,  as  the  con- 


temporary character  on  the  floor  of  the  room 
where  the  plaintiff  was  at  work.  O'Connor  v. 
Neal  (1891)  153  Mass.  281,  26  N.  E.  857. 

Neither  can  he  be  held  liable  for  an  Injury 
resulting  from  the  defective  manner  In  which 
planks  were  fastened  together  by  the  plain- 
tiff's fellow  servants,  and  temporarily  laid  by 
them  on  the  top  of  walls  about  5  feet  from  the 
ground.  Morris  v.  Walworth  Mfg.  Co.  (1902; 
Mass.)    63  N    B.  910. 

The  employer's  liability  for  Injuries  sus- 
tained by  the  giving  way  of  a  part  of  a  stag- 
ing is  not  established  where  the  evidence  does 
not  tend  to  show  that  they  furnished  the  stag- 
ing as  a  completed  structure,  or  that  they  as* 
sumed  to  exercise  any  control  or  supervision 
as  to  how  it  should  be  built  or  kept  or  adapted 
for  work,  or  that  they  failed  to  furnish  a  suf- 
ficient quantity  of  suitable  materials,  or  that 
they  employed  incompetent  workmen,  but  does 
show  that  the  staging  in  use  in  the  building 
had  been  in  the  care  of  the  workmen  themselves 
for  several  months.  Brady  v.  Norcross  (1899) 
172  Mass.  331,  52  N.  E.  628. 

The  gravamen  of  a  declaration  showing  that 
the  plaintiff,  a  Journeyman  painter,  was  in- 
jured owing  to  the  negligence  of  another  paint- 
er in  failing  to  fasten  properly  his  end  of  the 
hanging  scaffold  on  which  they  were  working. 
Is  the  negligence  of  a  fellow  servant  In 
handling  or  using  an  appliance,  and  therefore 
no  cause  of  action  under  the  statute  Is  alleged. 
Ashley  v.  Hart  (1888)  147  Mass.  573,  1  L.  R. 
A.  355,  18  N.  B.  416. 

Failure  to  provide  a  temporary  scaffold  or 
platform  around  a  "bleeder"  used  for  the  es- 
cape of  gas  above  an  Iron  furnace,  on  which 
the  master  mechanic  could  stand  to  repair  the 
bleeder,  does  not  constitute  a  defect  in  the 
ways,  etc.,  where  such  scaffold  was  sometimes 
used  in  furnaces,  but  repairs  were  also  made 
by  means  of  a  ladder.  Birmingham  Furnace 
A  Mfg.  Co.  V.  Gross  (1893)  97  Ala.  220,  12 
So.  30. 

This  rule  is  the  counterpart  of  that  doctrine 
which,  in  common-law  actions,  prevents  recov- 
ery under  similar  circumstances.  See  note 
to  Lafayette  Bridge  Co.  v.  Olsen  (1901)  ; 
O.  C.  App.  7th  C.)  54  L.  R.  A.  136. 

The  rule  under  the  statute  is  subject  to  the 
same  qualification  as  the  common-law  doctrine, 
viz.,  that  It  does  not  protect  the  master  if  the 
defective  appliance  was  one  which  he  was 
bound  to  furnish  in  a  completed  condition.  See 
Brady  v.  Norcross  (1899)  172  Mass.  331.  52 
N.  E.  528. 

From  the  case  cited,  it  would  appear  that 
the  servant  has  the  burden  of  proving  the  ex- 
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tstence  of  such  an  obligation  whenever  the  ap- 
pliance was  one  of  an  essentially  temporary 
description,  to  be  used  only  for  the  particular 
piece  of  work  then  In  progresai 

Another  possible  qualification  of  the  rule  U 
that  the  master  might  be  held  responsible  If 
the  temporary  appliance  was  one  constructed 
by  a  superintending  employee,  unless  It  should 
be  held  that  proof  of  negligeoce  on  the  part  of 
such  an  employee  would  not  sustain  an  allega- 
tion of  injury  caused  by  a  "defect,**  and  that, 
under  the  circumstances  supposed,  the  com- 
plaint must  be  based  on  the  words  of  the  pro- 
vision reviewed  in  the  next  subdivision. 

In  the  absence  of  any  direct  authority  on 
this  point,  all  that  can  be  said  is  that.  In  any 
case  where  It  may  be  uncertain  whether  the 
master  can  be  held  liable  simply  on  the  ground 
of  the  existence  of  a  defect,  it  would  he  well 
to  Insert  an  alternative  count  averring  negli- 
gence In  the  exercise  of  superintendence. 

XIII.  Duty  of  servant  to  report  defects. 

a.  Statutory   and  common-law   doctrines   com- 
pared. 

There  Is  the  high  authority  of  Lord  Watson 
for  the  doctrine  that  the  statute  puts  the  serv- 
ant in  a  more  favorable  position  than  he  oc^ 
cupled  under  the  common  law.  See  Smith  v. 
Baker  [1891]  A.  C.  325,  60  L.  J.  Q.  B.  N.  a. 
083,  65  L.  T.  N.  S.  467,  40  Week.  Rep.  392.  55 
J.  P.  660,  where,  in  the  course  of  his  com- 
ments on  the  clause,  he  remarked :  **I  think 
the  object  and  effect  of  the  enactment  are  to 
relieve  the  employer  of  liability  for  Injuries 
occasioned  by  defects  which  were  neither 
known  to  him  nor  to  his  delegates  down  to  the 
time  when  the  injury  was  done.  At  common 
law  his  Ignorance  would  not  have  barred  the 
workman's  claim,  as  he  was  bound  to  see  that 
his  machinery  and  works  were  free  from  de- 
fect, and  so  far  the  provision  operates  In  favor 
of  the  employer."  This  view  has  been  adopted 
by  the  supreme  court  of  Canada.  Webster  v. 
Foley  (1892)  21  Can.  S.  C.  580.  But  with  all 
deference  to  this  very  distinguished  Jurist,  it 
seems  open  to  doubt  whether  this  theory  Is 
correct.  There  Is,  it  Is  true,  no  English  deci- 
sion which  In  terms  lays  down  the  rule  that  a 
servant  who  learns  of  a  defect  Is  bound  to 
communicate  his  knowledge  to  his  master,  and 
that  his  failure  to  give  such  information  con- 
stitutes a  breach  of  a  specific  duty  which  of 
itself  is  enough  to  prevent  his  recovering  for 
any  injury  which  he  may  thereafter  receive  ow- 
ing to  the  existence  of  the  defect.  But  the  rea- 
son for  the  lack  of  direct  authority  on  the  point 
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elusion  did  not  follow^  as  matter  of  Upw, 
that  no  recoveiy  could  be  had  upon  any 
view  which  could  be  properly  taken  of  the 
tacts  the  evidence  tended  to  establish." 
Dunlap  y.  Northeastern  R.  Co.  130  U.  S. 
652,  32  L.  ed.  1059,  9  Sup.  Ct  Rep.  647. 
(The  italics  are  our  own.)  It  cannot  be 
doubted,  and  in  fact  it  does  not  seem  to  be 
seriously  questioned,  that  it  was  negligence 
on  the  part  of  the  defendant  to  furnish  an 
engine  so  obviously  defective  for  its  intend- 
ed use,  when  the  defect  could  have  been  so 
easily  supplied.  In  fact,  it  is  questionable 
whether  this  case  would  not  come  under  the 
rule  of  continuing  negligence  laid  down  in 
the  Cases  of  Chreenlee  and  Troxler,  aside 
from  the  act  of  1897.  Oreenlee  v.  Southern 
R.  Co.  122  N.  C.  978,  41  L.  R.  A.  399,  30  S. 
E.  115;  Troxler  v.  Southern  R.  Co,  122  N. 
C.  903,  30  S.  K  117,  124  N.  C.  189,  44  L. 


R.  A.  313,  32  S.  E.  550;  MoLamh  v.  Wil- 
mington  d  W.  R,  Co.  122  N.  G.  862,  29  8. 
£.  894.  In  the  celebrated  case  of  Fanoell 
V.  Boston  d  W,  R,  Corp.  4  Met.  49,  38  Am. 
Dec.  339,  the  following  significant  reserva- 
tion in  the  opinion  of  the  court  is  found  on 
pages  61  and  62,  4  MeL,  and  page  345,  38 
Am.  Dec:  "In  coming  to  the  conclusion 
that  the  plaintiff  in  the  present  case  is  not 
entitled  to  recover,  considering  it  as  in  some 
measure  a  nice  question,  we  would  add  a 
caution  against  any  hasty  conclusion  as  to 
the  application  of  this  rule  to  a  case  not 
fully  within  the  same  principle.  It  may  be 
varied  and  modified  by  circumstances  not 
appearing  in  the  present  case,  in  which  it^ 
appears  uiat  no  wilful  wrong  or  actual  neg- 
ligt:nce  was  imputed  to  the  corporation,  and 
where  suitable  means  were  furnished,  and 
suitable    persons    employed,    to    accomplish 


Is  enfllclently  obvious.  In  all  cases  decided 
under  common-law  doctrines  op  to  the  time 
when  Lord  Watson  delivered  this  opinion,  the 
circumstances  were  necessarily  such  as  to 
brings  them  within  the  scope  of  the  principle 
that  the  servant's  action  was  absolutely  barred, 
whenever  It  was  shown  that  he  went  on  work- 
Ing  with  a  full  appreciation  of  a  risk  result- 
ing from  the  master's  negligence.  The  natural 
result  was  that,  although  the  failure  of  the 
servant  to  report  or  complain  of  a  defect  was 
mentioned  in  some  of  the  cases,  for  example, 
Skipp  V.  Eastern  Counties  R.  Co.  (1858)  9 
£zch.  223,  8  C.  L.  Rep.  185,  28  L.  J.  Ezch. 
N.  S.  23,  this  fact  was  never  treated  as  a  ma- 
terial element  In  the  case,  the  master's  defense 
being  regarded  as  complete  without  any  refer- 
ence to  the  question  whether  the  servant  had 
communicated  his  knowledge.  In  none  of  these 
cases  was  the  evidential  significance  of  the 
servant's  silence  considered  In  any  other  point 
of  view  than  as  a  circumstance  tending  to  show 
his  acquiescence  In  the  conditions,  that  Is  to. 
say,  as  a  circumstance,  corroborating  a  pre- 
sumption already  absolute,  that  the  risks  in 
question  had  been  accepted.  Such  being  the 
state  of  the  authorities,  the  mere  fact  that  the 
existence  of  a  duty  on  the  servant's  part  to 
notify  his  master  of  a  defect  was  never  af- 
firmed cannot  fairly  be  adduced  as  a  ground  for 
denying  that  there  was  such  a  duty.  When 
subjected  to  the  test  of  general  principles,  the 
correctness  of  Lord  Watson's  theory  seems  to 
be  equally  disputable.  It  Is  Impossible  to  adopt 
It  without  accepting  the  conclusion,  that.  If  a 
Jury  has.  In  a  common-law  action,  found  that 
the  servant  was  guilty  of  contributory  negli- 
gence In  falling  to  give  notice  of  the  defect 
which  caused  his  Injury,  and  It  is  clear  that 
the  verdict  was  based  on  the  hypothesis  that 
there  was  a  legal  duty  incumbent  on  the  serv- 
ant to  give  the  notice,  a  court  of  review  would 
be  constrained  to  set  the  verdict  aside.  Such 
a  proposition  seems  too  preposterous  to  enter- 
tain. The  extreme  improbability  of  such  a 
verdict  even  being  rendered  may  be  readily 
conceded,  but  this  practical  consideration  is 
Immaterial  in  a  discussion  of  the  abstract  point 
of  law  which  Is  Involved. 

The  general  effect  of  the  American  decisions 
in  this  connection  Is  Inconclusive  for  the  same 
reason  as  that  which  has  been  adverted  to  In 
commenting  on  the  English  cases.  The  failure 
to  report  a  d<^fect  is  usually  treated  merely  as 
a  cumulative  ground  for  denying  the  servant's 
right  of  recovery,  and  not  as  the  breach  of  a 
specific  duty.  See,  for  example,  the  language 
used  In  Baltimore  &  O.  R.  Co.  v.  Baugh  (1893) 
67  L.  R.  A. 


149  U.  S.  868,  37  L.  ed.  772,  13  Sup.  Ct.  Rep. 
914:  Hough  v.  Texas  &  P.  R.  Co.  (1879)  100 
U.  S.  218,  224,  25  L.  ed.  612,  617 ;  McQueen  v. 
Central  Branch  Union  P.  R.  Co.  (1883)  80 
Kan.  691,  1  Pac.  139;  Polllch  v.  Sellers  (1890) 
42  La.  Ann.  623,  7  So.  786. 

Inasmuch  as  a  servant  frequently  finds  him- 
self relegated  to  his  common-law  rights,  owing 
to  his  having  failed  to  give  due  notice  that  the 
Injury  was  sustained,  or  to  bring  the  action 
within  the  statutory  period,  the  true  doctrine 
on  this  subject  is  still  a  question  of  more  than 
theoretical  Interest  in  England  and  her  col- 
onies, where  It  has  not  yet  been  determined 
how  far  the  doctrine  enunciated  In  Smith  v. 
Baker  [18911  A.  C.  325,  60  L.  J.  Q.  B.  N.  S. 
683,  65  L.  T.  N.  S.  467,  40  Week.  Rep.  892,  55 
J.  P.  660,  may,  when  the  question  arises,  be 
held  to  have  modified.  In  common-law  cases, 
the  theory  of  the  older  decisions  that  the  serv- 
ant's acceptance  of  a  risk  is  to  be  Inferred,  as 
matter  of  law,  from  his  continuance  of  work 
with  a  knowledge  of  Its  existence.  It  is  sig- 
nificant that  In  this  case  Lord  Watson  was 
prepared  to  hold  that,  apart  from  the  act  of 
1880,  the  plaintiff's  remedy  was  not  necessarily 
taken  away  by  the  mere  fact  that,  in  the  knowl- 
edge of  the  risk  and  after  remonstrance,  he  con- 
tinued to  work.  In  Massachusetts  It  seems  to 
be  Immaterial,  In  this  point  of  view,  whether 
the  action  is  brought  at  common  law  or  under 
the  statute,  as  the  English  doctrine  that  the 
servant's  assumption  of  risks  is  a  question  for 
the  Jury  where  the  statute  Is  relied  upon  has 
been  definitely  repudiated  In  recent  decisions. 
O'Maley  v.  South  Boston  Gaslight  Co.  (1893) 
158  Mass.  135,  47  L.  R.  A.  161,  32  N.  E.  1110; 
Davis  V.  Forbes  (1808)  171  Mass.  548,  47  L. 
R.  A.  170,  51  N.  E.  20. 

b.  Position  of  a  servant  who  fails  to  report  a 
defect. 

In  an  action  brought  under  a  statute  which 
merely  declares  that  the  servant  cannot  re- 
cover unless  he  reports  the  defect,  it  Is  clear 
that  If  he  falls  to  make  the  report,  and  goes 
on  working  without  knowing  that  the  master 
is  aware  of  the  defect,  he  cannot  recover  for 
any  injuries  which  he  may  thereafter  receive 
by  reason  of  its  existence.  Thomas  v.  Bellamy 
(1899)  126  Ala.  263,  28  So.  707.  The  doctrine 
laid  down  in  Smith  v.  Baker  [1891]  A.  C.  325, 
60  L.  J.  Q.  B.  N.  S.  683,  65  L.  T.  N.  S.  467,  40 
Week.  Rep.  892,  55  J.  P.  660,  Is  presumably 
not  applicable  under  such  circumstances, 
though  the  writer  Is  not  aware  of  any  case  In 
which  the  point  has  been  discussed.  In  On- 
tario and  British  Columbia  the  position  of  the 
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the  object  in  view.  We  are  far  from  in- 
tending to  say  that  there  are  no  implied 
warranties  and  undertakings  arising  out  of 
the  relation  of  master  and  servant.  Whether, 
for  instance,  the  employer  would  be  respon- 
sible to  an  engineer  for  a  loss  arising  from 
a  defective  or  ill-constructed  steam  engine; 
whether  this  would  depend  upon  an  implied 
warranty  of  its  goodness  or  sufficiency^  or 
upon  the  fact  of  wilful  misconduct  or  gross 
negligence  on  the  part  of  the  employer,  if  a 
natural  person,  or  of  the  superintendent  or 
immediate  representative  and  managing 
agent,  in  case  of  an  incorporated  company, 
— ^are  questions  on  which  we  give  no  opin- 
ion." Does  not  this  contain  the  germ  of 
the  Greenlee  Case?  If  so,  what  would  be 
the  use  of  raising  an  implied  warranty  if 
the  law  at  once  rebutted  it  by  an  implied 
assumption  of  risk? 


We  do  not  think  it  necessary  to  add  any- 
thing more  to  the  opinion  of  the  court  aa 
delivered  by  the  Chief  Justice,  as  the  re- 
maining principles  therein  decided  are  too 
well  settled  to  need  further  discussion.  It 
may  be  that,  if  we  were  jurors,  we  would 
find  the  plaintiff  guilty  of  contributory  neg- 
ligence as  a  matter  of  fact,  and  not  at  «dl 
unlikely  that  the  recovery  would  be  less. 
But  we  are  not  jurors,  and  have  no  right 
to  assume  their  functions.  The  plaintiff 
has  a  judgment  obtained  in  a  court  of  .com- 
petent jurisdiction,  which  is  before  us  on 
appeal  only  as  to  matters  of  law.  As  we 
find  no  substantial  error  in  his  honor's 
charge  or  the  conduct  of  the  trial,  we  can- 
not disturb  the  verdict  or  reverse  the  judg- 
ment on  any  view  we  may  have  aa  to  the 
mere  weight  of  evidence. 

Petition  dismissed. 


servant  is  more  favorable,  the  legislature  hav- 
ing expressly  enacted  that  the  servant  is  not 
debarred  from  recovery  merely  by  reason  of 
his  having  continued  to  work  with  knowledge 
of  the  risk.  If  the  extreme  onllkellhood  that 
any  jnry  will  ever,  In  a  case  of  this  descrip- 
tion, pronounce  the  risk  to  have  been  assumed 
by  the  plaintiff.  Is  adverted  to,  It  will  be  ap- 
parent that  the  practical  effect  of  this  provi- 
sion Is  to  render  almost  nugatory  the  protec- 
tion afforded  to  the  master  by  the  clause  which 
makes  It  the  duly  of  the  servant  to  give  no- 
tice. 

By  the  express  words  of  the  statute,  a  serv- 
ant Is  not  bound  to  give  Information  of  a  de- 
fect where  he  knows  that  it  is  already  known 
to  the  master.  Truman  v.  Rudolph  (1895)  22 
Ont.  App.  Rep.  250. 

c.  Po%itUin  of  a  servant  who  Ims  reported  a  de- 
tect. 

The  right  of  action  acquired  by  a  servant 
who  has  duly  reported  a  defect  In  compliance 
with  the  statute,  and  then  goes  on  working,  de- 
pends largely  upon  the  extent  to  which  the 
maxim,  Yolenii  non  fit  injuria,  applies.  A  full 
treatment  of  the  subject,  therefore,  would  carry 
us  beyond  the  scope  of  the  present  article.  But 
a  brief  reference  to  the  effect  of  the  cases,  In  so 
far  as  they  bear  directly  on  the  provision  now 
under  discussion,  will  not  be  out  of  place. 

In  an  oft-cited  case.  Lord  Esher  expressed 
the  opinion  that  the  effect  of  this  provision  was 
that  the  servant  was  always  entitled  to  recover 
If  he  gave  information  of  the  defect.  Thomas 
V.  Quartermalne  (1887)  L.  R.  18  Q.  B.  DIv. 
685,  66  L.  J.  Q.  B.  N.  S.  840,  67  L.  T.  N.  S. 
537,  35  Week.  Rep.  555,  51  J.  P.  516.  Bowen, 
L.  J.,  did  not  refer  specifically  to  this  point  In 
his  celebrated  opinion,  but  the  theory  upon 
which  he  and  Llndley,  L.  J.,  proceeded  In  giv- 
ing Judgment  against  the  plaintiff,  viz.,  that 
the  maxim  was,  under  the  circumstances,  a  bar 
to  the  action,  necessarily  Implies  a  disapproval 
of  the  doctrine  that  the  right  of  recovery  be- 
came'absolute  as  soon  as  the  servant  had  made 
a  complaint  to  the  proper  person. 

In  another  case,  decided  In  the  same  year. 
Lord  Esher  remarked  that  It  was  very  dlfQcult 
to  give  a  sensible  construction  to  the  provi- 
sion, and  enunciated  a  view  somewhat  different 
from  that  Intimated  In  the  earlier  case,  hold- 
ing the  meaning  of  the  words  to  be  that,  If  the 
servant  did  give  notice,  and  the  defect  was  not 
remedied,  he  might  recover  unless  he  was 
brought  clearly  within  the  maxim.  Yarmouth 
V.  France  (1887)  L.  R.  19  Q.  B.  DIv.  647,  57 
L.  J.  Q.  B.  N.  6.  7,  36  Week.  Rep.  283.  The 
57L.R.  A. 


plaintiff's  action  was  held  by  the  majority  of 
the  court  to  be  maintainable,  and  the  fact  that 
Llndley,  L.  J.,  who  had  concurred  with  the 
views  of  Bowen,  -L.  J.,  In  Thomas  v.  Quarter- 
malne, agreed  In  the  Judgment,  and  that  he  did 
not  give  any  Intimation  that  his  views  had  un- 
dergone a  change  since  the  earlier  case  was  de- 
cided, shows  that  he  did  not  Intend  to  go  to  the 
length  of  holding  that  the  servant  had  done 
everything  that  was  required  to  give  him  an 
Indefeasible  right  of  action  when  he  had  given 
notice  of  the  defect.  The  subsequent  decision 
of  the  House  of  Lords  In  Smith  v.  Baker 
[1891]  A.  C.  825,  60  L.  J.  Q.  B.  N.  S.  683,  65 
L.  T.  N.  S.  467,  40  Week.  Rep.  892,  55  J.  P. 
660,  also  falls  short  of  the  extreme  theory  sng^ 
gested  by  Lord  Esher  In  Thomas  v.  Quarter- 
malne, as  It  simply  decides  that  the  servant 
does  not  forfeit  his  right  of  action  merely  be- 
cause he  goes  on  working  after  remonstrating 
against  the  manner  In  which  the  master's  ap- 
pliances are  used.  The  testimony  on  the  ree- 
ord  was  that  one  of  the  plaintiff's  fellow  work- 
ers had.  In  his  hearing,  complained  to  the  fore- 
man of  the  danger  of  slinging  stones  over  their 
heads  with  the  crane,  and  that  he  himself  had 
told  the  crane-driver  that  this  was  not  safe. 
But  in  the  various  opinions  delivered  these  facta 
were  referred  to  merely  as  evidence  tending  to 
show  that  the  servant  was  fully  aware  of  the 
risks  he  was  running.  The  question  whether 
the  servant,  by  giving  notice  of  the  abnormal 
danger,  acquires  an  absolute  right  to  recover 
damages  for  such  Injuries  as  he  may  thereafter 
sustain  from  the  existence  of  those  conditions, 
was  not  discussed. 

In  Alabama  It  has  been  held  that,  in  order  to 
fulfil  his  statutory  duty  as  to  the  reporting  of 
a  defect,  a  servant  must  notify  either  the  mas- 
ter himself  or  the  employee  whose  specific  func- 
tion It  Is  to  see  that  the  instrumentality  In 
question  Is  kept  In  proper  condition.  It  is  not 
sufficient  to  notify  a  superior  servant  who  Is 
not  Intrusted  with  that  function.  Thomas  v. 
Bellamy  (1899)  126  Ala.  253,  28  So.  707.  The 
rule  Is  possibly  more  favorable  to  the  servant 
In  Ontario,  though  the  point  has  not  been  di- 
rectly raised  In  any  case  that  has  come  to  the 
writer's  notice.  In  Sim  v.  Dominion  Fish  Co. 
(1901)  2  Ont.  L.  Rep.  69,  Armour  C.  J.  O.. 
said  that  If  the  servant's  right  of  action  had 
depended  on  the  statute  It  would  have  been 
necesshry  to  send  the  case  to  a  Jury  in  order 
to  determine  whether  a  superior  employee  knew 
of  the  defect, — a  remark  which  may,  perhaps, 
be  construed  as  an  Intimation  that  a  notlflca- 
I  tion  to  any  superior  employee  would  have  been 
sufficient.  C.  B.  L. 
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Cooky  J.,  dissenting: 

The  decision  of  the  court  is  made  to  turn 
upon  the  fellow  servant  act  of  1897,  which 
is  quoted  in  full  in  the  opinion.  The  con- 
struction placed  upon  that  act,  in  my  opin- 
ion, is  not  warranted  by  its  text,  or  the 
remedy  intended  to  be  provided  by  the  leg- 
islature which  passed  it.  So  I  will  first 
peruse  and  consider  the  act  in  respect  of 
the  remedy  intended.  The  rule  for  con- 
struing a  remedial  statute,  as  taught  by 
Mr.  Blackstone,  is  that  there  are  three 
points  to  be  considered, — the  old  law,  the 
mischief,  and  the  remedy;  that  is,  how  the 
law  stood  at  the  making  of  the  act,  what 
the  mischief  was  for  which  the  old  law  did 
not  provide,  and  what  remedy  is  provided  to 
cure  the  mischief.  To  illustrate  his  mean- 
ing, he  instances  the  restraining  statute  of 
13  Eliz.  chap.  10.  "By  the  common  law," 
he  says,  "ecclesiastical  corporations  might 
let  as  lon^  leases,  as  they  thought  proper. 
The  mischief  was  that  they  let  lone  and 
unreasonable'  leases,  to  the  impoverishment 
of  their  successors.  The  remedy  applied  by 
the  statute  was  by  making  void  all  leases 
by  ecclesiastical  bodies  for  longer  terms 
than  three  lives  or  twenty-one  years."  Ap- 
plying this  rule  in  construing  the  act,  we 
find  the  law  (made  by  judicial  construc- 
tion) to  have  been:  First,  that,  where  an 
employee  of  a  railroad  company  was  in- 
jured by  the  negligence  of  a  fellow  servant, 
the  common  employer  was  not  responsible 
for  the  injury;  and,  second,  that  there  was 
no  statute  or  judicial  ruling  in  this  state 
by  which  an  employee  could  be  prevented 
from  contracting. with  a  railroad  company 
to  waive  his  right  of  action  for  injuries  re- 
sulting from  defects  in  the  machinery.  The 
mischief  to  be  remedied  was  to  release  a  fel- 
low servant  from  his  responsibility  for  the 
negligence  of  a  fellow  servant;  and,  second, 
to  secure  to  the  employee  the  right  of  action 
for  injuries  inflicted  on  account  of  defects 
in  the  machinery.  The  remedy  applied  by 
the  statute  is  to  create  a  liability  upon  the 
railroad  company  in  favor  of  an  employee 
for  injury  inflicted  by  the  negligence  of  a 
fellow  servant,  and  to  declare  null  and  void 
any  such  contract* or  agreement,  express  or 
implied,  made  for  the  purpose  of  waiving 
the  right  to  maintain  an  action  (1)  for  in- 
jury resulting  from  the  negligence  of  a  fel- 
low servant,  and  (2)  for  injuries  resulting 
from  defects  in  the  machinery.  An  analy- 
sis of  the  statute  shows  two  propositions: 
( 1 )  To  change  the  relationship  existing  be- 
tween fellow  servants,  and  make  them  vice 
principal  as  to  each  other  with  respect  to 
injuries  resulting  on  account  of  their  negli- 
gence, carelessness,  or  incompetency,  and  to 
prevent  them  from  forfeiting  their  right  of 
action  by  contract.  (2)  To  prevent  an  em- 
ployee from  waiving  his  right  of  action  for 
injuries  received  on  account  of  defects  in 
the  machinery,  ways,  or  appliances;  or,  in 
other  words,  a  rieht  of  action  accrues  to  a 
fellow  servant,  and  the  right  to  waive  either 
action  by  any  employee  is  forbidden.  These 
relations  being  established  by  the  statute, 
the  liability  of  the  railroad  company  as  to 
furnishing  safe  and  suitable  machinery, 
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ways,  and  appliances,  and  the  relationship  of 
the  employee  and  his  assumption  of  risks  in 
the  performance  of  his  work,  remain  un- 
changed. So  1  do  not  understand  that  it  is 
within  the  purview  of  the  statute  to  exempt 
an  emjjloyee  from  responsibility  for  negli- 
gence in  the  use  of  safe  machinery,  or 
to  license  him  to  voluntarily  assume  unnec- 
essary risk  or  hazard  at  the  expense  or  up- 
on the  responsibility  of  the  railroad  com- 
pany; for,  if  danger  or  peril  exists  in  the 
performance  of  a  service,  it  becomes  obvious 
first  to  the  employee,  and  frequently  arises 
suddenly  and  unexpectedly,  and  he  is  under 
no  obligation  to  the  railroad  company  to  in- 
cur it.  Nor  is  the  railroad  company  under 
a  legal  obligation  to  be  ever  present  with 
its  employee,  and  to  exercise  for  him  that 
good  judgment  and  common  sense  in  avoid- 
ing hazard  while  performing  service  which 
he  assumed  to  have  in  accepting  employ- 
ment in  a  service  which  he  knew  to  be  ac- 
companied with  much  danger,  and  liable  to 
various  accidents.  The  railroad  company 
necessarily  sees  through  the  eyes  of  its  em- 
ployees, and  a  proper  performance  of  its 
service  and  duties  is  dependent  upon  their 
eyes,  good  sense,  and  jud^ent.  Whether 
machinery,  ways,  and  appliances  are  sound 
or  defective  depends  upon  the  knowledge 
and  skill  of  its  officers  and  employees,  upon 
whom  there  must  rest  an  obligation  to  make 
known  and  have  remedied  such  defects  when 
discovered,  as  well  as  to  inspect  them  before 
and  during  use  for  the  security  of  them- 
selves as  well  as  those  using  them.  When 
once  placed  in  the  hands  and  under  the  con- 
trol of  an  employee,  it  is  through  his  eyes, 
above  all  others,  that  the  company  must 
rely  for  the  detection  of  defects,  and  from 
whom  information  of  the  same  should  be 
obtained.  Nor  do  I  understand  that  it  is 
within  the  purview  of  the  statute,  either  by 
expression  or  intendment,  to  abrogate  the 
doctrine  of  assumption  of  risk, — Volenti 
lion  fit  injuria.  From  the  nature  of  the 
employer  corporation,  it  is  compelled  to 
operate  through  and  depend  upon  its  officers 
and  employees.  Each  employee  becomes  a 
vice  principal  as  to  the  service  under  his  ab- 
solute control,  and,  if  defects  exist  in  the 
machinery  intrusted  to  him,  or  become  ap- 
parent thereafter,  it  is  his  duty  to  his  em- 
ployer, as  well  as  to  himself,  to  make  it 
known,  and  to  use  his  best  offices  to  have 
them  remedied.  His  failure  to  give  infor- 
mation of  such  defects  leads  the  employer 
to  assume  that  none  exist  to  the  great  haz- 
ard of  its  property  and  service.  But, 
should  he  continue  in  the  use  of  such,  know- 
ing the  defects,  and  failing  to  give  the  em- 
ployer an  opportunity  of  making  the  reme- 
dy, then  he  does  so  knowingly  and  willingly, 
and  must  be  considered  to  have  undertaken 
to  run  the  risks  incident  thereto. 

Defendant  company  exhibited  to  the 
court,  as  a  part  of  the  case  on  appeal,  a 
photograph  of  the  engine  and  tender  upon 
which  the  accident  occurred.  It  appears 
therefrom,  as  explained  by  the  evidence  re- 
cited in  the  record  (the  tender  when  back- 
ing being  in  front,  I  shall  speak  of  the  rear 
end  of  the  tender  as  the  "front"),  that  there 
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waa  a  platform  upon  the  "front''  of  the  ten- 
der, 6  inches  wide,  extending  the  width  of 
the  tender  acroaa  the  railroad  track,  and 
being  about  a  foot  or  16  inches  from  the 
ground  or  sills  upon  the  track.  This  was 
a  safe  place  for  plaintiff,  and  was  provided 
with  a  hand-hold ;  but  it  was  not  a  comfort- 
able place  to  stay  and  signal  the  engineer, 
as  he  would  have  to  stoop  over  to  see  him, 
or  by  peeping  around  the  corner.  Above 
this  platform  or  step  was  a  tool  box,  and, 
with  the  lid  shut  down,  was  about  2  feet 
wide,  and  was  a  safe  place  to  stand,  and 
perfectly  convenient  in  signaling  the  en- 
gineer. The  way  provided  for  getting  up 
on  this  tool  box  was  a  step  on  Uie  side  of 
the  tender,  about  2  feet  4  inches  from  the 
ground.  There  was  no  grab  iron  there  on 
the  tender,  and  it  was  on  that  corner  of  the 
tender  where  the  drainpipe  extended  out. 
The  drainpipe  was  not  used  for,  and  waa 
known  to  be  unfit  to  be  used  as,  a  grab 
iron;  but  plaintiff  had  used  the  one  on  the 
opposite  side  three  hundred  times,  and  this 
one  not  so  often  (two  or  three  times),  and 
had  never  examined  to  see  if  it  was  sound 
or  securely  fastened;  but,  if  it  were,  it 
would  hold  1,000  pounds.  Plaintiff,  when 
injured,  was  not  getting  up  on  the  tool  box 
from  the  side  of  the  tender  where  the  grab 
iron  should  have  been  for  that  purpose,  but 
was  getting  up  from  the  platform  (pro- 
vided for  his  use,  and  in  "front''  of  the  ten- 
der) upon  the  tool  box,  and  in  doing  so  used 
for  his  support  the  drainpipe,  which  broke 
out,  and  he  fell  backwards  upon  the  track 
in  "front"  of  the  moving  tender,  and  was 
injured,  before  he  could  get  outside  of  the 
rails,  by  one  of  the  wheels  running  over  his 
arm  and  otherwise  doing  him  harm.  Plain- 
tiff was  the  yard  conductor,  having  under 
his  control  the  engineer  and  another  em- 
ployee. He  was  experienced  in  the  railroad 
service,  and  for  over  two  years  had  occupied 
the  same  position,  and  well  knew  the  safe 
and  unsafe  methods  of  performing  his  service. 
Now,  then,  with  this  understanding  of  the 
statute,  and  the  burden  of  plaintiff's  case 
resting  upon  the  fact  that  there  was  no 
grab  iron  on  the  side  of  the  tender,  and  that 
his  injury  resulted  from  the  lack  of  such  at 
that  place,  I  shall  briefly  consider  what  I 
take  to  be  the  main  question  presented  in 
this  case:  Was  defendant  company  negli- 
gent in  not  putting  a  grab  iron  on  the  side 
of  the  tender  before  delivering  the  engine 
and  tender  to  plaintiff  for  his  use  in  its 
service?    Plaintiff  says  his  injuries  resulted 


from  the  breaking  of  a  defective  drainpipe 
(used  as  a  substitute  for  the  grab  iron) 
while  he  was  undertaking  to  mount  upon 
the  tool  box.  He  was  not  mounting  from 
the  side  of  the  tender  where  the  grab  iron 
was  necessary  for  that  purpose,  for,  had  he 
chosen  that  mode, — which  waa  the  proper 
one, — and  used  the  drainpipe,  and  fallen, 
his  fall  would  have  been  outside  of  the 
track,  and  the  wheels  could  not  have  in- 
jured him.  But  he  was  mounting  from  the 
platform  (or  step)  in  "front,"  wiSi  his  back 
to  the  middle  of  the  track,  and  undertak- 
ing to  get  upon  the  tool  box  from  that  di- 
rection, and  in  doing  so  used  the  drainpipe 
for  his  support^  wMch  broke  out,  and  he 
fell  in  "front"  in  the  middle  of  the  track, 
and  was  injured  by  the  moving  train  before 
he  could  get  out  of  the  track.  Had  he  un- 
dertaken to  mount  from  the  side  of  the  ten- 
der,  this  injury  could  not  have  occurred; 
but,  having  undertaken  to  mount  from  the 
"front,"  from  which  position  no  appliances 
were  required  to  be  fixed  for  mounting,  and 
in  a  way  not  contemplated  or  suggested  by 
the  structure  of  the  machine  or  the  provi- 
sions made,  his  injuries  did  not  result  from 
the  neglect  of  the  defendant  in  failing  to 
put  grab  irons  on  the  engine,  and  1  think 
his  honor  erred  in  not  instructing  the  jury, 
as  nrayed  by  defendant,  "that  upon  the 
whole  evidence,  taken  in  the  light  most  fa- 
vorable to  the  plaintiff,  there  is  no  sufficient 
evidence  to  go  to  the  jury  of  any  defective 
appliance,  so  far  as  the  want  of  a  grab  iron 
is  concerned,  except  that  of  which  the  plain- 
tiff accepted  the  risk  of  continuing  in  the 
service  of  the  defendant  after  full  knowl- 
edge of  such  defect,"  to  which  defendant  ex- 
cepted, and  assigned  as  error. 

When  this  case  was  last  before  the  court 
(12S  N.  C.  534,  39  S.  E.  43),  I  simply  en- 
tered my  dissent,  because  the  opinion  of  the 
court  was  filed  so  late  that  1  did  not  have 
time  thereafter  to  complete  my  opinion, 
which  I  was  preparing,  and  was  unwilling 
to  delay  the  case  on  that  account;  and  now 
again  I  find  myself,  in  the  press  of  other 
business  before  the  court,  similarly  situ- 
ated. 

Montsomery,  J.,  dissenting: 

I  cannot  concur  in  the  opinion  of  the 
court.  It  can  serve  no  useful  purpose  for 
me  to  write  anything  further  in  the  matter, 
and  I  content  myself  with  the  dissent  en- 
tered by  me  in  the  case  on  its  first  trial,  and 
reported  in  128  N.  G.  534,  39  8.  E.  43. 


MISSOURI  SUPREME  COURT. 


STATE  of  Missouri,  Respt., 

V, 

John  HAMEY,  Appt. 

( Mo ) 

1.     A   constltntloBal   provision   for  tlie 


transfer  of  criminal  eases  from  a  divi- 
sion of  the  appellate  court  to  the  court  In* 
banc  on  motion  of  the  losing  party  when  a- 
judge  dissents  from  the  opinion  applies  In- 
favor  of  the  state ;  and  the  rule  that  In  such 
cases  the  state  is  not  entitled  to  a  review  of 
a  judgment  of  the  trial  court,  except  in  spe- 


Norn. — ^As  to  the  doctrine  that  the  jury  in  a 
criminal  case  are  judges  of  the  law,  see,  in  this 
series,  State  ▼.  Bnrbee  (Vt.)  19  L.  R.  A.  145. 

▲s  to  the  determination  hy  jury  of  the  pun- 
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ishment  of  a  convict,  see  also  People  em  reL 
Bradley  v.  Illinois  State  Reformatory  Bd.  or 
Managers  (III.)  23  L.  R.  A.  ISO,  and  MUIer  v. 
Stote  (Ind.)  40  L.  R.  A.  109. 


1908. 


Statb  y.  Hamet. 
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clal  case*  allowed  by  statote,  la  not  appli- 
cable. 
S.     Tbe  adoption  of  a  now  eonatltiitlon 

preaerrlDg  the  right  of  trial  by  jury  **a»  here- 
tofore enjoyed"  does  not  Include  the  right, 
which  haa  existed  by  statote  for  many  years, 
of  having  the  Jury  assess  the  punishment  In 
criminal  cases  whenever  there  Is  an  alterna- 
tive or  discretion  In  regard  to  It. 

8.  It  was  no  essential  part  of  a  Jnry 
trial  at  common  law  that  the  Jury  should 
also  fix  the  punishment  If  they  convicted  the 
prisoner. 

4.  Tlie  assessment  by  the  Jnry  of  tbe 
pnnlsbnient  In  a  criminal  case  when 
the  statute  Imposes  that  duty  on  the  court 
does  not  vitiate  the  verdict,  but  the  court 
may  Ignore  It  and  assess  the  punishment  it- 
self. 

8.  A  defendant  In  a  criminal  case  can- 
not contplaln  of  error  In  the  sdmlsslon 
of  evidence  which  he  himself  draws  out. 

tt.  Tbat  tbe  act  was  accompllsbed  by 
force  will  not  prevent  a  conviction 
under  a  statute  making  it  a  felony  to  have 
carnal  Intercourse  with  an  unmarried  female 
of  previously  chaste  character  between  the 
ages  of  fourteen  and  eighteen  years. 

(Sherwood  and  Marshall,  JJ.,  dUteni.) 
(ICarch  20,  1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Criminal  Court  for  Buchanan 
County  convicting  him  of  violating  the 
statute  against  carnal  knowledge  of  unmar- 
ried females.     Affirmed. 

The  facts  are  stated  in  the  opinions. 

Messrs.  Onlwer  A  Phillip,  for  appel- 
lant: 

The  indictment  does  not  charge  the  de- 
fendant with  any  offense,  and  the  court 
therefore  erred  in  overruling  the  motion  to 
quash  the  indictment  and  the  motion  in  ar- 
rest of  judgment. 

The  allegation  that  the  defendant  "did 
unlawfully  .  .  .  have  carnal  knowledge 
of  Jessie  Champagne,  an  unmarried  fe- 
male/' is  equivalent  only  to  the  statement 
that  she  was  unmarried  at  the  time  the  in- 
dictment was  written.  She  may  have  been 
unmarried  then,  though  married  at  the  time 
of  the  unlawful  intercourse. 

Bishop,  Crim.  Proc.  3d  ed.  §  410,  p.  256. 

Mo.  Rev.  Stat.  1899,  §  1838,  is  unconsti- 
tutional in  that  it  deprives  the  accused  of 
the  right  of  trial  by  jury  as  guaranteed  by 
Mo.  Const,  art.  2,  S  28. 

4  Bl.  Com.  bk.  361. 

When  .the  Constitution  of  1876  was 
adopted  it  was  provided  that  the  "right  of 
trial  by  jury  as  heretofore  enjoyed  shall 
remain  inviolate." 

Mo.  Const  art.  2,  §  28. 

This  means,  if  it  means  anything  at  all, 
tbe  right  of  trial  by  jury  as  enjoyed  in  this 
state  at  the  time  of  the  adoption  of  the  Con- 
stitution. 

State  y.  Bockstruck,  136  Mo.  358,  38  S. 
W.  317;  Creve  Ccew  Lake  Ice  Co.  v.  Tamm, 
138  Mo.  385,  39  S.  W.  791;  1  Bishop,  Crim. 
Proc.  3d  ed.  892,  and  notes;  Flint  River  8. 
B.  Co.  v.  Foster,  6  Ga.  194,  48  Am.  Dec. 
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260;  Flint  River  8.  B.  Co.  v.  Roberts,  2  Pla. 
102,  48  Am.  Dec.  178. 

The  duty  of  the  jury  in  all  felony  cases, 
without  exception,  prior  to  the  adoption  of 
the  present  Constitution,  was  to  assess  the 
punishment. 

Pooxe  V.  State,  7  Mo.  602;  Swart  v.  Kim- 
ball, 43  Mich.  448,  5  N.  W.  635. 

Nor  can  it  be  said  that  the  constitutional 
provision  does  not  apply  to  the  offense 
charged  in  the  case  at  bar  because  the  stat- 
ute creating  it  was  passed  after  the  adop- 
tion of  the  Constitution.  The  offense  is  a 
felony,  and  the  constitutional  provision  ap- 
plies to  all  felonies. 

Wynehamer  v.  People,  13  N.  Y.  426; 
Colon  V.  JAsk,  163  N.  Y.  188,  47  N.  E.  302. 

Nor  can  it  be  urged  that,*  though  that 
portion  of  the  statute  which  prescribes  that 
the  court  shall  fix  the  penalty  is  void,  it  is 
separable  from  the  remainder  of  the  sec- 
tion, which,  therefore^  should  be  held 
valid. 

State  v.  Bockstruck,  136  Mo.  353,  38  S. 
W.  317;  Landis  v.  Vineland,  54  N.  J.  L.  75, 
23  Atl.  357. 

The  court  should  direct  a  verdict  for 
either  party  where  the  facts  are  undisputed 
and  the  witnesses  unimpeached,  or  where 
the  verdict,  if  returned  for  the  opposite 
party,  would  be  set  aside  as  against  the  law 
and  evidence, — and  this  though  there  be  a 
scintilla  of  evidence. 

Morgan  v.  Durfee,  69  Mo.  476,  33  Am. 
Rep.  608;  Adams  County  Bank  v.  Hainline, 
67  Mo.  App.  487. 

Where  the  testimony  is  contrary  to  the 
daily  experience  of  common  life,  or  at  war 
with  the  conceded  and  indisputable  physical 
facts,  neither  courts  nor  juries  can,  without 
stultifying  themselves,  yield  to  it  an  iota 
of  probative  force  or  effect,  and  a  verdict 
based  upon  such  testimony  will  not  be  per- 
mitted to  stand. 

Payne  v.  Chicago  d  A.  R.  Co.  136  Mo. 
575,  38  S.  W.  308;  ZAen  v.  Chicago,  M.  & 
St.  P.  R.  Co.  79  Mo.  App.  475;  KeUay  v. 
Missouri  P.  R.  Co.  129  Mo.  362,  30  S.  W. 
339;  State  v.  Dettmer,  124  Mo.  435,  27  S. 
W.  1117;  8tate  v.  Jfelson,  118  Mo.  124,  23 
S.  W.  1088:  State  v.  Bryant,  102  Mo.  24, 
14  S.  W.  822;  State  v.  Turlington,  102  Mo. 
642.  15  S.  W.  141. 

The  right  of  trial  by  jury,  vouchsafed  by 
the  Constitution,  is  not  limited  to  the  right 
of  trial  by  jury  as  known  to  the  common 
law. 

Creve  Cosur  Lake  Ice  Co.  v.  Tamm,  138 
Mo.  385,  39  S.  W.  791 ;  Eduxirdson  v.  0am- 
hart,  56  Mo.  81;  Cooley,  Const.  Lim.  p.  69; 
Lamar  Water  d  Electric  Light  Co.  v. 
Lamar.  128  Mo.  188,  32  L.  R.  A.  157,  26  S. 
W.  1025,  31  S.  W.  756;  State  ex  rel.  Crow 
V.  Hostetter,  137  Mo.  636,  38  L.  R.  A.  208, 

39  S.  W.  270;  Ross  v.  Irving,  14  111.  180; 
Gaston  v.  Babcock,  6  Wis.  504;  Mead  v. 
Walker,  17  Wis.   190;   Caims  v.  O'Bleness, 

40  Wis.  469;  Monitor  Iron  Works  Co.  v. 
Ketchum,  47  Wis.  177,  2  N.  W.  80;  Lee  v. 
Tillotson,  24  Wend.  337,  35  Am.  Dec.  624; 
Lake  Erie,  W.  d  8t.  L.  R.  Co.  v.  Heath.  9 
Ind.  558. 
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The  constitutional  guaranty  that  "the 
right  of  trial  by  jury  as  heretofore  enjoyed 
shall  remain  inviolate"  applies  as  well  to 
all  newly  created  felonies  as  to  those  in  ex- 
istence when  the  present  Constitution  was 
adopted. 

Plimpton  V.  Somerset,  33  Vt.  283;  State 
V.  Petersofiy  41  Vt.  504;  Re  Rolfs,  30  Kan. 
768,  1  Pac.  523;  Creston  v.  Nye,  74  Iowa, 
369,  37  N.  W.  777. 

Mr.  Edward  C.  Crow,  Attorney  Gen- 
eral, for  respondent: 

The  declaration  in  the  bill  of  rights  (Mo. 
Const,  art.  2,  9  2b),  that  the  right  of  trial 
by  jury  as  heretofore  enjoyed  shall  remain 
inviolate,  means  that  all  the  substantial  in- 
cidents  and  consequences  which  pertained  to 
the  right  of  trial  by  jury  at  common  law 
are  beyond  the  reach  of  hostile  legislation, 
and  are  preserved  to  their  full  extent  as 
then  enjoyed.  ' 

State  ex  ret.  St.  Louie,  K.  d  N.  W.  R.  Co. 
V.  Withroic,  133  Mo.  501,  34  S.  W.  246,  36 
S.  W.  43. 

The  state  Constitutions  do  not  extend  the 
right  of  trial  by  jury;  they  only  secure  it 
in  cases  in  which  it  was  a  matter  of  right 
before. 

Arkansas  Valley  Land  d  Cattle  Co.  v. 
Mann,  130  U.  S.  69,  32  L.  «d.  854,  9  Sup. 
Ct.  Rep.  468;  Cooley,  Const.  Lim.  6th  ed. 
504. 

Assessment  of  punishment  by  jury  is  not 
an  essential  element  of  right  of  jury  trial 
at  common  law. 

Cooley,  Const.  Lim.  6th  ed.  pp.  391,  392. 

The  jury  at  common  law  was  the  trier  of 
fact. 

State  V.  Bangor,  41  Me.  533;  1  Bishop, 
Crim.  Law,  8th  ed.  S  934. 

The  common-law  jury  trial  was  intended 
to  be  preserved  by  the  Constitution,  and  it 
is  beyond  the  power  of  the  general  assembly 
to  impair  the  right  or  materially  change 
its  character. 

State  ex  rel.  St.  Louis,  K.  d  N.  W.  R.  Co. 
y.  Withrow,  133  Mo.  519,  34  S.  W.  245,  36 
S.  W.  43;  Copp  V.  Henniker,  55  N.  H.  179, 
20  Am.  Rep.  194;  East  Kingston  v.  Towle, 
48  N.  H.  64,  2  Am.  Rep.  174,  97  Am.  Dec. 
575;  People  ex  rel.  Murray  v.  New  York 
City  d  County  Justices,  74  N.  Y.  406. 

One  of  the  characteristics  of  the  jury  trial 
at  common  law  was  that  usually  the  jury 
simply  determined  the  fact  of  guilt  or  in- 
nocence and  the  court  assessed  the  punish- 
ment. 

1  Bishop,  Crim.  Law,  §  934. 

Suppose  that  in  certain  classes  of  felonies 
the  territorial  statutes  had  provided  that 
the  courts  should  assess  the  penalty,  would 
it  be  contended  that  after  the  adoption  of 
the  Constitution  the  general  assembly  could 
not  provide  by  statute  that  the  jury  should 
find  the  facts  and  assess  the  penalty?  This 
very  question  has  been  passed  upon,  and  it 
has  always  been  held  that  such  statutes 
are  constitutional. 

State  V.  Bean,  21  Mo.  269;  State  v.  Mo- 
Qtuiig,  22  Mo.  320;  1  Bishop,  Crim.  Law,  § 
934;  Rice  v.  State,  7  Ind.  332;  State  v. 
Hockett,  70  Iowa,  442,  30  N.  W.  742. 

It  is  constitutional  to  divide  the  respon- 
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sibility  of  the  assessment  of  the  punishment 
between  the  judge  and  jury. 

State  V.  McQuaig,  22  Mo.  320;  1  Bishop, 
Crim.  Law,  §  934. 

Even  if  the  court  should  hold  that  the 
general  assembly  cannot  authorize  the  court 
to  assess  the  punishment  in  this  class  of 
cases,  yet  it  is  well  settled  that  a  part  of 
an  act  may  be  constitutional  and  another 
portion  unconstitutional,  and  the  valid  part 
separated  from  the  invalid  and  maintained, 
unless  the  act  shows  on  its  face  that  the 
general  assembly  would  not  have  passed  it 
except  as  with  the  invalid  portion  attached. 

State  V.  Bockstruck,  136  Mo.  353,  38  S. 
W.  317;  St.  Louis  County  Ct.  v.  Qriaux>ld, 
58  Mo.  199 ;  State  ex  rel.  Crow  v.  Firemen's 
Fund  Ins.  Co.  152  Mo.  49,  45  L.  R.  A.  363, 
52  S.  W.  595. 

Delay  in  making  complaint  simply  goes 
to  tiie  credibilitv.of  the  testimony. 

State  V.  Marcks,  140  Mo.  662,  41  S.  W. 
973,  43  S.  W.  1095;  State  v.  Wilcox,  111  Mo. 
574.  20  S.  W.  314;  State  v.  Owen,  78  Mo. 
368;  State  V.  Emery,  76  Mo.  348;  Seaton  v. 
Chicago,  R.  I.  d  P.  R.  Co.  65  Mo-  416; 
Witthouse  y.  Atlantic  d  P.  R.  Co.  64  Mo. 
524. 

The  evidence  is  sufficient  to  sustain  the 
verdict. 

This  court  will  not  reverse  a  case  on  the 

ground  that  the  verdict  is  against  the  evi- 
ence,  simply  because  a  different  verdict 
might  very  well  have  been  returned  under 
the  evidence. 

State  V.  Thomas,  78  Mo.  342;  State  v. 
Mustek,  71  Mo.  402;  State  v.  Turner,  110 
Mo.  196,  19  S.  W.  645;  State  v.  Qlahn.,  97 
Mo.  679,  11  S.  W.  260;  State  v.  Cook,  68 
Mo.  549;  State  v.  Jackson,  95  Mo.  623,  8 
S.  W.  749;  State  v.  Jones,  61  Mo.  236; 
State  V.  Hilterhrand,  116  Mo.  643,  22  S.  W. 
805;  State  v.  Marcks,  140  Mo.  656,  41  S. 
W.  973,  43  S.  W.  1095. 

Gantt,  J.,  delivered  the  opinion  of  the 
court : 

The  defendant  was  indicted  in  the  crimi- 
nal court  of  Buchanan  county  for  a  viola- 
tion of  Rev.  Stat»  1899,  §  1838,  which  was 
enacted  April  8,  1895  (Mo.  Laws  1895,  p. 
149).  That  act  provides  that  "if  any  per- 
son over  the  age  of  sixteen  years  shall  have 
carnal  knowledge  of  any  unmarried  female, 
of  previously  chaste  character,  between  the 
ages  of  fourteen  and  eighteen  years  of  age, 
he  shall  be  deemed  guilty  of  a  felony,  and 
upon  conviction  shall  be  punished  by  im- 
prisonment in  the  penitentiary  for  a  term 
of  two  years,  or  by  a  fine  of  not  less  than 
one  hundred  dollars  nor  more  than  five  hun- 
dred dollars,  or  by  imprisonment  in  the 
county  jail  not  less  than  one  month  or  more 
than  six  months,  or  by  both  such  fine  and 
imprisonment,  in  the  discretion  of  the 
court."  The  defendant  was  duly  arraigned, 
and  entered  his  plea  of  not  guilty.  At  the 
November  term,  1901,  of  said  court,  he  wad 
tried  by  a  jury  duly  impaneled,  which  re- 
turned the  following  verdict:  "We,  the 
jury,  find  the  defendant  guilty,  and  assess 
his*  punishment  at  imprisonment  in  the 
county  jail  for  a  term  of  one  month,  and  a 
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fine  of  $500."  And,  his  motions  for  new 
trial  and  in  arrest  having  been  overruled, 
the  court  sentenced  the  de&idant  to  impris- 
onment in  the  county  jail  for  one  month, 
and  to  pay  a  fine  of  $600.  From  that  sen- 
tence he  appeals.  On  a  hearing  of  said  ap- 
peal in  division  No.  2  the  judgment  of  the 
criminal  court  was  reversed^  but,  one  of  the 
judges  dissenting,  the  cause,  on  motion  of 
the  attorney  general,  was  ordered  trans- 
ferred to  the  court  in  banc,  and  it  has  been 
again  argued  at  length. 
^  1.  When  the  cause  was  reversed  in  divi- 
sion No.  2  of  this  courty  it  was  accompanied 
with  an  order  of  discharge.  After  the  or- 
der was  made  transferring  the  cause  to  the 
court  in  banc,  the  defendant  filed  his  mo- 
tion to  strike  the  same  from  the  files,  be- 
cause, as  he  alleged,  the  Constitution  did 
not  confer  upon  the  attorney  general  the 
right  to  have  said  cause  transferred  after  a 
jud^ent  b^  division  No.  2  in  favor  of  de- 
fendant's discharge.  The  argument  is  that 
as  the  state  is  not  entitled  to  an  appeal  or 
to  a  review  of  a  judgment  rendered  in  the 
trial  court,  except  in  those  instances  express- 
ly allowed  by  statute,  it  follows  that  it  can 
have  no  right  to  have  the  judgment  of  an 
appellate  court  reviewed  unless  that  right 
be  expressly  given.  This  contention  ignores 
the  amendment  to  the  Constitution  of  this 
state  which  was  adopted  at*  the  general 
election  in  November,  1890.  Section  1  of 
that  amendment  confers  exclusive  cogniz- 
ance of  all  criminal  cases  pending  in  the  su- 
preme court  upon  division  No.  2  thereof, 
provided  that  a  cause  therein  may  be  trans- 
ferred to  the  court  in  banc  as  provided  in 
section  4  of  said  amendment.  Const,  art. 
6,  Amend.  1890.  Section  4  provides  that, 
"when  a  judge  of  a  division  dissents  from 
the  opinion  therein,"  "the  cause  on  the  mo- 
tion of  the  losing  party  shall  be  transferred 
to  the  court  in  banc  for  its  decision."  Here, 
them,  is  the  express  authority  in  the  organic 
law  for  removing  the  cause  into  the  court 
in  banc.  It  is  not,  however,  an  appeal. 
The  provision  was  designed  to  give  a  losing 
party  in  either  division  of  the  court  9,  hear- 
ing, under  the  conditions  specified,  by  the 
whole  court  in  banc.  It  has  been  uniformly 
ruled  that  the  state  was  entitled  to  the 
same  benefit  of  this  provision  as  any  other 
party.  State  v.  Marcks,  140  Mo.  656,  41  S. 
W.  973,  43  S.  W.  1095.  We  are  unanimously 
of  opinion  that  the  order  of  transfer  made 
by  division  No.  2  in  this  cause  conferred 
jurisdiction  of  this  appeal  on  the  court  in 
banc,  and  that  the  judgment  of  discharge 
by  division  No.  2  was  thereby  vacated,  or 
at  least  suspended  to  abide  the  judgment 
of  the  court  in  banc;  and  accordingly  the 
motion  to  strike  the  cause  from  the  docket 
is  overruled. 

Recurring  now  to  the  questions  arising  on 
this  record: 

The  first  proposition  advanced  by  defend- 
ant is  that  Rev.  Stat.  1899,  §  1838,  is  un- 
constitutional, in  that  it  violates  §§  22,  28, 
and  30  of  article  2  of  the  Constitution  of 
Missouri   of    1875.    Those    sections  are   in 


cused  shall  have  the  right  to  appear  and  de- 
fend in  person  and  by  counsel;  to  demand 
the  nature  and  cause  of  the  accusation;  to 
meet  the  witnesses  against  him  face  to  face ; 
to  have  process  to  compel  the  attendance 
of  witnesses  in  his  behalf;  and  a  speedy 
public  trial  by  an  impartial  jury  of  the 
county." 

"Sec.  28.  The  right  of  trial  by  jury  as 
heretofore  enjoyed  shall  remain  inviolate; 
but  a  jury  for  the  trial  of  criminal  or  civil 
cases  in  courts  not  of  record  may  consist  of 
less  than  twelve  men  as  may  be  prescribed 
bjr  law.  Hereafter  a  grand  jury  shall  con- 
sist of  twelve  men,  any  nine  of  wh(mi  con- 
curring may  find  an  indictment  or  a  true 
bill." 

"Sec.  30.  That  no  person  shall  be  de- 
prived of  life,  liberty,  or  property  without 
due  process  of  law." 

The  first  premise  assumed  by  the  learned 
counsel  is  that  "the  right  of  trial  by  jury 
at  common  law  meant  that  one  part  of  the 
jury's  duty  was  to  return  into  court  a  ver- 
dict, if  they  found  defendant  guilty,  assess- 
ing his  punishment  as  provided  by  law,  or 
a  general  verdict  of  guilty,  and  thereupon 
the  court  fixed  his  punishment."  Citing  Bl. 
Com.  bk.  4,  p.  361.  The  text  of  Black- 
stone  cited  does  not  sustain  counsel.  On 
the  contrary,  that  learned  author  says: 
"When  the  evidence  on  both  sides  is  closed, 
and,  indeed,  when  any  evidence  hath  been 
given,  the  jury  cannot  be  discharged,  un- 
less in  cases  of  evident  necessity,  till  they 
have  given  in  their  verdict,  but  are  to  con- 
sider of  it  and  deliver  it  in,  with  the  same 
forms  as  upon  civil  causes,  only  they  can- 
not, in  a  criminal  case  which  touches  life 
or  member,  give  a  privy  verdict.  But  the 
judges  may  adjourn  while  the  jury  are 
withdrawn  to  confer,  and  return  to  receive 
the  verdict  in  open  court.  And  such  public 
or  open  verdict  may  be  either  general, 
'Guilty*  or  *Not  guilty,*  or  special,  setting 
forth  all  the  circumstances  of  the  case,  and 
praying  the  judgment  of  the  court  wheth- 
er, for  instance,  on  the  facts  stated,  it  be 
murder,  manslaughter,  or  no  crime  at  all. 
This  is  where  they  doubt  the  matter  of 
law,  and  therefore  choose  to  leave  it  to 
the  determination  of  the  court,  though  they 
have  an  unquestionable  right  of  determin- 
ing upon  all  the  circumsUinces,  and  find- 
ing a  general  verdict  if  they  think  proper 
so  to  hazard  a  breach  of  their  oaths.  And 
if  their  verdict  be  notoriously  wrong  they 
may  be  punished  and  the  verdict  set  aside 
by  attaint  at  the  suit  of  the  King,  but  not 
at  the  suit  of  the  prisoner."  But  the  prac- 
tice heretofore  in  use  of  fining,  imprisoning, 
or  otherwise  punishing  jurors,  merely  at  the 
discretion  of  the  court,  for  finding  their 
verdicts  contrary  to  the  direction  of  the 
judge,  was  arbitrary,  unconstitutional,  and 
illegal,  and  was  treated  as  such  by  Sir 
Thomas  Smith  two  hundred  years  ago,  who 
accounted  "such  doings  to  be  veiy  violent, 
tyrannical,  and  contranr  to  the  liberty  and 
custom  of  the  realm  of  England.*'  It  will 
be  observed  there  is  nothing  in  this  state- 
ment that  justifies   the   assertion   that  at 
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the  punishment  of  the  prisoner  if  they  con- 
victed him.  On  the  contrary,  their  verdict 
was  "Guilty,"  or  "Not  guilty,"  and  the  court 
fixed  the  punishment  according  to  the  laws 
in  force;  and  such  has  heen  the  common 
understanding  of  our  law  writers  and 
courts.  I  Bishop,  New  Crim.  Law,  §  934; 
State  V.  Bangor,  41  Me.  533 ;  United  States 
Y.  Mundel,  6  Call  (Va.)  245,  Fed.  Cas.  No. 
15,834;  People  ew  rel.  Bradley  v.  lUinois 
State  Reformatory,  148  111.,  loc.  oit.  422,23 
L.  R.  A.  139,  36  N.  E.  76;  Oeorge  v.  People, 
167  111.  447,  47  N.  E.  741;  Miller  v.  State, 
149  Ind.  607,  40  L.  R.  A.  109,  49  N.  E.  894; 
Skelton  v.  State,  149  Ind.  641,  49  N.  E.  901. 
But,  say  counsel,  whatever  the  practice 
may  have  heen  or  was  at  common  law, 
when  introduced  into  this  state  it  was  soon 
modified  hy  requiring  the  jury,  if  they 
found  a  defendant  guilty,  to  assess  his  pun- 
ishment within  the  limits  prescribed  by  law, 
and  that  such  continued  to  be  the  statutory 
law  until  the  adoption  of  the  Constitution 
of  1875,  when  it  was  provided  that  "the 
right  of  trial  l^  jury  as  heretofore  en- 
joyed shall  remain  inviolate,"  and  hence  the 
statute  (Rev.  Stat  1899,  9  1838)  is  uncon- 
stitutional, because  the  jury,  under  said  sec- 
tion, is  not  allowed  to  assess  the  punish- 
ment, but  that  duty  is  imposed  on  the 
court.  This  §  1838  must,  of  course,  be  read 
in  conjunction  with  those  general  provisions 
of  our  statute  law  which  govern  in  the  trial 
of  all  prosecutions  of  felony.  Since  1835, 
at  least,  the  statutes  of  this  state  have  pro- 
vided that  the  courts  in  certain  cases  snail 
assess  the  punishment.  Thus  §S  4,  5,  6,  and 
7  of  article  7  of  chapter  138,  Rev.  Stat 
1845,  specify  instances  in  which  the  court 
shall  assess  the  punishment.  Section  4  of 
the  Revised  Statutes  of  1845  provides  that 
"where  the  jury  find  a  verdict  of  guilty,  and 
fail  to  agree  on  the  punishment  to  be  in- 
flicted, or  do  not  declare  such  punishment 
by  their  verdict,  or  assess  a  punishment  not 
authorized  by  law  or  in  excess  of  that  fixed 
by  law,  and  in  all  cases  of  judgment  by  con- 
fession the  court  shall  assess  and  declare 
the  punishment  and  render  a  judgment  ac- 
cordingly." Section  5  provides  that  "if  the 
jury  assess  the  punishment,  whether  impris- 
onment or  fine,  below  the  limit  prescribed  by 
law  for  the  offense  for  which  the  defendant 
is  convicted,  the  court  shall  pronounce  the 
sentence  and  render  judgment  according  to 
the  lowest  limit  prescribed  by  law."  Sec- 
tion 6  provides  that  "if  the  jury  assess  a 
punishment,  whether  of  imprisonment  or 
fine,  greater  than  the  limit  prescribed  by 
law  for  the  offense,  the  court  shall  disre- 
gard the  excess  and  pronounce  sentence  and 
render  judgment  according  to  the  limit  pre- 
scribed by  law  in  such  cases."  Section  7 
also  authorizes  the  court  "to  reduce  the  ex- 
tent or  duration  of  the  punishment  assessed 
by  the  jury  if  after  it  has  found  the  convic- 
tion is  proper  the  punishment  assessed  is 
greater  than  under  the  circumstances  of  the 
case  should  be  inflicted."  See  Rev.  Stat 
1845,  pp.  883,  884.  The  same  sections  are 
carried  forward  into  the  statutes  of  1855. 
See  vol.  2,  §§  5-8,  pp.  1196,  1197.  The 
same  provisions  are  lound  in  the  Statutes 
.57  L.  R.  A. 


of  1865,  §S  5-8,  p.  852.  The  same  provi- 
sions are  found  in  the  revision  of  1879.  See 
vol.  1,  §9  1930-1933,  p.  323.  And  also  in 
1899.  See  Stat  1889,  vol.  1,  S9  4230^233, 
p.  981.  And  also  in  the  SUtutes  of  1899 
(vol.  1,  9§  2649,  2651,  2652,  p.  692).  The 
same  provisions  are  found  in  the  Statutes 
of  1835.  See  Rev.  Stat  1836,  §3  4-7,  p. 
493.  These  references  clearly  show  that  the 
laws  of  Missouri  have  always  recognized 
that  it  is  constitutional  to  authorize  either 
court  or  jury  to  assess  the  punishment  in 
a  felony  case.  It  is  to  be  observed  that 
counsel  do  not  assert  that  prior  to  the  adop- 
tion of  the  Constitution  of  1875  it  was  a 
constitutional  right  of  defendant  to  have  the 
jury  assess  his  punishment  in  that  class  of 
felonies  in  which  the  punishment  ranged 
from  a  minimum  to  a  maximum  punish- 
ment, and  vesting  a  discretion  in  the  jury 
to  flx  it  within  those  limits.  Certainly 
there  was  both  under  the  Constitution  of 
1820  and  that  of  1865  a  constitutional  ri^ht 
of  trial  by  jury,  but  that  phrase  was  too 
well  understood  to  admit  of  such  a  con- 
struction as  counsel  now  places  upon  the 
present  provision  in  §  28  of  article  2  of  the 
Constitution  of  1875.  Says  Mr.  Justice 
Story  in  his  work  on  the  Constitution  (§ 
1779)  :  "It  seems  hardly  necessary  in  this 
place  to  expatiate  upon  the  antiquity  or 
importance  of  the  trial  by  jury  in  criminal 
cases.  It  was  from  very  early  times  in- 
sisted on  by  our  ancestors  in  the  parent 
country  as  the  great  bulwark  of  their  civil 
and  political  liberties,  and  watched  with 
an  unceasing  jealousy  and  solicitude.  The 
right  constitutes  one  of  the  fundamental 
articles  of  Magna  Charta,  in  which  it  is  de- 
clared. .  .  .  'No  man  shall  be  arrest- 
ed, nor  imprisoned,  nor  banished,  nor  de- 
prived of  life,  etc.,'  but  by  the  judgment  of 
his  peers  or  by  the  law  of  the  land.  The 
judgment  of  his  peers  here  alluded  to,  and 
commonlv  called,  in  the  quaint  language  of 
former  times,  a 'trial  per  pais,*  or  'trial  by 
the  country'  is  the  trial  by  a  jury  who  are 
called  the  peers  of  the  party  accused,  being 
of  the  like  condition  and  equality  in  the 
state.  When  our  immediate  ancestors  re- 
moved to  America,  they  brought  this  great 
privilege  with  Uiem  as  their  birthright  ami 
inheritance,  as  a  part  of  that  admirable 
common  law  which  had  fenced  round  and 
interposed  barriers  on  every  side  against 
the  approaches  of  arbitrary  power.  It  is 
now  incorporated  into  all  our  state  Consti- 
tutions as  a  fundamental  right,  and  the 
Constitution  of  the  United  States  would 
have  been  justly  obnoxious  to  the  most  con- 
clusive objection  if  it  had  not  recognized 
and  conflrmed  it  in  the  most  solemn  terms/' 
it  will  be  remembered  that  this  eulogy  of 
Judge  Story  of  "trial  by  jury"  referred  to 
the  trial  by  jury  ut  common  law,  which 
did  not  include  the  right  of  the  jury  to  as- 
sess the  punishment.  It  will  be. further  ob- 
served that  neither  Mr.  Justice  Story,  nor 
the  framers  of  the  Constitution  of  the 
United  States  or  of  our  own  Constitutions, 
thought  it  necessary  to  define  what  the 
words  "trial  by  jury"  meant.  He  and  they 
assumed   that  these  words,   ew  vi  termini. 
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meant  a  trial  by  twelve  men  impartially  se- 
lected fr6m  the  county  in  which  the  alleged 
crime  was  committed^  who  must  unani- 
mously concur  in  the  guilt  of  the  accused 
before  he  could  be  legally  convicted.  A  law 
dispensing  with  any  of  these  essential  re- 
quisites, we  all  concede^  would  be  a  denial 
of  the  right  of  trial  by  jury,  and  necessarily 
unconstitutional.  Ew  parte  Slater,  72  Mo. 
102.  Says  Judge  Cooley  (Const.  Lim.  6th 
ed.  389,  390)  :  "Wherever  the  right  to  this 
trial  is  guaranteed  by  the  Constitution 
without  qualification  or  restriction,  it  must 
be  understood  as  retained  in  all  those  caa^s 
which  were  triable  by  jury  at  the  common 
law,  and  with  all  the  common-law  incidents 
to  a  jury  trial,  so  far,  at  least,  as  they  can 
be  regarded  as  tending  to  the  protection  of 
the  accused."  In  State  ew  rel.  St,  Louis,  A". 
d  N.  W.  R.  Co,  V.  Withrow,  133  Mo.  500, 
34  S.  W.  246,  36  S.  W.  43,  this  court, 
through  Sherwood,  J.,  said:  "And  §  28  of 
our  bill  of  rights  declares  that  'the  right  of 
trial  by  jury  as  heretofore  enjoyed  shall  re- 
main inviolate,'  which  means  that  all  the 
substantial  incidents  and  consequences  which 
pertained  to  the  right  of  trial  by  jury  are 
beyond  the  reach  of  hostile  legislation,  and 
are  preserved  in  their  ancient,  substantial 
extent  as  existing  at  common  law."  This 
language  is  significant,  because  Barclay,  J., 
contended  that  we  had  adopted  the  Missouri 
trial  by  jury  in  1820,  and  not  the  English. 
Now,  it  IS  conceded  our  laws  secure  to  the 
defendant  in  a  prosecution  under  this  § 
1838  a  trial  by  jury,  with  every  common- 
law  incident  and  protection.  These,  briefly, 
were:  First.  The  jury  must  be  twelve  men 
indifferent  between  the  prisoner  and  the 
commonwealth.  To  secure  this,  challenges 
must  be  allowed.  Second.  The  jury  must 
be  summoned  from  the  vicinage  where  the 
crime  is  supposed  to  have  been  committed. 
This  gives  the  accused  on  the  trial  the  bene- 
fit of  his  own  good  character  and  standing 
with  his  neighbors.  Third.  The  jury  must 
unanimously  concur  in  the  verdict.  Fourth. 
The  jurors  must  be  left  free  to  act  in  ac- 
cordance with  the  dictates  of  their  own 
judgment.  As  the  right  and  duty  devolved 
upon  the  court  at  common  law  to  assess 
the  punishment,  it  is  plain  this  statute  does 
not  violate  the  common-law  jury  trial,  in 
leaving  the  punishment  to  the  courL  All 
of  these  have  been  accorded  to  the  defend- 
ant in  this  case.  The  Constitution  of  1820 
provided  "that  the  right  of  trial  by  jury 
shall  remain  inviolate,"  and  the  Constitu- 
tion of  1865  retained  the  same  formula.  Ac- 
cording to  Judge  Cooley,  these  words  in 
both  oi  these  Constitutions  must  mean  that 
the  right  was  retained  in  all  those  cases 
which  were  triable  by  a  jury  at  common 
law,  and  with  all  the  substantial  common- 
law  incidents  of  a  jury  trial,  among  which 
it  cannot  be  maintained  was  the  right  to 
have  the  jury  in  a  felony  case  assess  the 
punishment  when  it  was  in  the  alternative, 
or  subject  to  a  scale. 

We  are  thus  brought  to  consider  the  true 
signification  of  the  words,  "the  right  of 
tnal  by  jury  as  heretofore  enjoyed  shall  re- 
main inviolate,"  in  the  Constitution  of 
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1875.  The  defendant  insists  that  because 
for  many  years  j^rior  to  1875  the  duty  of 
assessing  the  punishment  had  been  imposed 
by  our  statutes  upon  the  jury  when  they 
convicted  a  defendant,  except  in  those  cases 
in  which  the  law  fixed  but  one  punishment, 
that  was  one  of  the  rights  secured  by  the 
Constitution  (and  such  was  the  view  taken 
in  division  No.  2  in  this  case),  and  hence 
can  never  be  changed  by  statute  until  Uie 
Constitution  is  changed.  It  will  certainly 
not  be  contended  that  prior  to  the  Constitu- 
tion of  1875  the  legislature  could  not  have 
repealed  the  general  provision  which  has 
been  in  all  our  revisions  from  1845  to  the 
present  time,  which  requires  that  "in  all 
cases  of  a  verdict  of  conviction  for  saij  of- 
fense where  by  law  there  is  any  alternative 
or  discretion  in  regard  to  the  kind  or  ex- 
tent of  punishment  to  be  infiicted  the  jurr 
may  assess  and  declare  the  punishment  in 
their  verdict."  There  was  nothing  in  the 
Constitutions  of  1820  or  1865  which  tied 
the  hands  of  one  legislature  so  that  it  could 
not  repeal  or  modify  the  acts  of  its  prede 
cessors.  It  is  fundamental,  in  a  system  oi 
government  like  ours,  that  one  legislature 
cannot  pass  an  irrepealable  law.  Sayi 
Jud|^e  Cooley:  "The  Constitution,  in  con- 
ferring the  legislative  authority,  has  pre-, 
scribed  to  its  exercise  any  limitations  whicD 
the  people  saw  fit  to  impose,  and  no  other 
power  thsLH  the  people  can  superadd  other 
limitations.  To  say  that  the  legislature 
may  pass  irrepealable  laws  is  to  say  that  it 
may  alter  the  very  Constitution  from  whicb 
it  derives  its  authority,  since,  in  so  far  ae 
one  legislature  could  bind  a  subsequent  one 
by  its  enactments,  it  could  in  the  same  de» 
gree  reduce  the  legislative  ]power  of  its  sue* 
cessors;  and  the  process  might  be  repeated 
until,  one  by  one,  the  subjects  of  legislation 
would  be  excluded  altojgether  from  their 
control,  and  the  constitutional  provisioB 
that  the  legislative  power  shall  be  vested  in 
two  houses  would  be,  to  a  greater  or  lest 
degree,  rendered  ineffectual.  'Acts  of  Par^* 
liament,'  says  Blackstone,  'derogatory  from 
the  power  of  subsequent  Parliaments,  bind 
not.*"  Cooley,  Const.  Ldm.  p.  147;  Bloom' 
er  V.  Stolley,  5  McLean,  15^  Fed.  Cas.  Na 
1,559;  Kellogg  v.  Oehkoah,  14  Wis.  624. 
And  ag^ain,  Cooley,  in  his  Constitutional 
Limitations,  at  page  343,  says:  "We  have 
said  in  another  place  that  citizens  have  no 
vested  right  in  tne  existing  general  laws  oi 
the  state,  which  can  preclude  their  amend- 
ment  or  repeal,  and  that  there  is  no  implied 
promise  on  the  part  of  the  state  to  protect 
its  citizens  against  incidental  injury  occim 
sioned  by  changes  in  the  law."  As  the  ac% 
of  the  legislature  prior  to  1375  permitting 
a  jury  to  assess  the  pimishment  in  casei 
when  t-here  was  a  discretion  as  to  kind  or 
length  of  punishment  was  a  legislative,  and 
not  a  constitutional,  enactment,  any  subse- 
quent legislature  could  repeal  or  amend  the 
same,  unless  the  contention  of  defendant  ie 
correct,  that,  by  the  addition  of  the  phrase 
"as  heretofore  enjoyed,"  the  people  have  im- 
posed a  constituuonal  prohibition  upon  any 
change  in  our  crindnal  practice  so  long  aa 
the  present  Constitution  shall  survive. 
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What  force  and  effect  are  to  be  attrib- 
ated  to  this  change  in  the  Ck)nstitution  in 
18757  Fortunately  the  question  is  not  al- 
together a  new  one.  In  1870  the  people  of 
Illinois  adopted  a  new  Constitution,  in 
which  they  provided  that  the  right  of  trial 
by  jury,  "as  heretofore  enjoyed,"  shall  re- 
main inviolate.  In  1897  the  supreme  court 
of  that  state  was  called  upon  to  construe 
the  effect  of  adding  the  words  "as  hereto- 
fore enjoyed"  to  the  Constitutions  of  1818 
and  1848,  which  provided  that  the  right  of 
trial  by  jury  "shall  remain  inviolate,"  as 
did  our  Constitutions  of  1820  and  18G5. 
The  construction  was  invoked  in  Oeorge  v. 
People,  167  111.  447,  47  N.  E.  741,  as  to  the 
constitutionality  of  the  act  of  the  general 
assembly  of  that  state  approved  June  15, 
1895,  entitled  "An  Act  in  Relation  to  the 
Sentence  of  Persons  Convicted  of  Crime  and 
Providing  a  System  of  Parole."  Laws  1895, 
p.  158.  Section  1  of  said  act  required  the 
court  to  impose  the  sentence,  whereas  previ- 
ous to  and  at  the  time  of  the  adoption  of 
the  Constitution  of  1870  there  was  a  ^n- 
eral  provision  in  the  Criminal  Code  of  uiat 
state  which  provided  that  in  all  cases  where 
the  punishment  shall  be  confinement  in  the 
penitentiary,  if  the  case  is  tried  by  a  jury, 
the  jury  shall  say  in  their  verdict  for  what 
time  the  offender  shall  be  confined,  etc. 
Rev.  Stat.  1845,  §  168,  p.  182,  1  Starr  &  C. 
Anno.  Stat.  (111.)  §  629,  p.  1409.  The  pris- 
oner in  that  case,  as  has  defendant  in  this, 
had  been  tried  by  a  jury  of  twelve  chosen 
from  the  county  in  which  the  offense  was 
committed,  and  they  had  unanimously  pro- 
nounced him  guilty,  but,  under  the  act  of 
1895,  had  not  fixed  or  assessed  his  punish- 
ment. The  court  sentenced  him  according 
to  the  act,  and  on  appeal  the  identical  ques- 
tion here  raised  was  presented  to  the  su- 
preme court.  There,  as  here,  it  was  ear- 
nestly contended  that  "the  right  of  trial  by 
jury  as  heretofore  enjoyed  shall  remain  in- 
violate" secured  to  defendant  the  right  to 
have  the  jury  assess  his  punishment;  but 
that  court  held  that  "the  right  of  trial  by 
jury  was  the  same  under  the  Constitution  of 
1870  as  it  was  under  those  of  1818  and 
1848."  Touching  the  argument  now  made, 
the  court  said:  "It  is^  however,  said  that 
the  words  *as  heretofore  enjoyed*  relate  to 
those  enjoyed  at  the  time  of  the  adoption  of 
the  Constitution  of  1870.  The  definition 
given  by  Webster  of  the  word  'heretofore,' 
is,  *in  tiroes  before  the  present;  formerly.' 
The  word  'heretofore,'  as  used,  evidently  re- 
lates to  the  past  and,  in  order  to  determine 
the  true  meaning  of  the  words  *  the  right  of 
trial  by  jury  as  heretofore  enjoyed,'  it  is  nec- 
essary to  go  back  to  the  common  law  of 
England.  When  this  is  done  it  will  be 
found  that  the  right  of  trial  by  jury  con- 
stitutes certain  specified  things,  which  can- 
not be  dispensed  with  or  disregarded  on  the 
trial  of  a  person  charged  with  a  felony.  A 
jury  of  twelve  men  must  be  impaneled,  and 
any  le.ss  number  would  not  be  a  common- 
law  jury.  The  jury  must  be  indifferent  be- 
tween the  prisoner  and  the  people.  They 
must  be  summoned  from  the  vicinage  or 
body  of  the  county  in  which  the  crime  was 
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alleged  to  have  been  committed,  llie  jury 
must  unanimously  concnr  in  the'  verdict 
(This  latter  is  one  of  the  old  reauirements 
of  the  common  law.)  The  fjuX  decision 
upon  the  facts  is  to  rest  with  the  jury,  and 
the  court  cannot  interfere  to  coerce  them  to 
agree  upon  a  verdict  against  their  convic- 
tions. Cooley,  Const.  Lim.  394.  These  are 
some  of  the  rights  guaranteed  by  the  Consti- 
tution. But  under  the  common  law  a  pris- 
oner on  trial  for  a  felony  has  no  constitu- 
tional right  to  have  his  term  of  punishment 
fixed  by  a  jury.  At  common  law  the  jury 
returned  a  verdict  of  guilty  or  not  guilty, 
and  the  punishment  was  fixed  by  the  court, 
and  governed  by  the  laws  in  force.  2  Bl. 
Com.  bk.  4,  p.  361.  It  is  therefore  plain 
that  the  rights  of  the  defendant  which  are 
guaranteed  by  the  Constitution  were  not  in- 
fringed upon  or  taken  from  him.  In  Kelly 
V.  People,  115  111.  583,  56  Am.  Rep.  184,  4 
N.  E.  644,  a  conviction  for  a  second  offense 
was  sustained,  where  the  law  itself  fixed 
the  time  the  prisoner  should  be  punished  by 
confinement  in  the  penitentiary.  If  the 
language,  'the  right  of  trial  by  jury  as  here- 
tofore enjoyed  shall  remain  inviolate,'  shall 
be  construed  to  mean  that  the  system  of 
trial  by  jury  as  it  existed  by  statute  at  the 
time  the  Constitution  of  1870  was  adopted 
was  ingrafted  on,  and  became  a  part  of, 
the  Constitution,  as  is  contended,  many  em- 
barrassing results  never  contemplated  would 
follow.  When  the  Constitution  of  1870 
was  adopted  the  statute  provided  that  ju- 
ries in  all  cases  shall  be  judges  of  the  law 
and  fact.  Did  that  provision  of  the  stat- 
ute become  a  part  of  the  Constitution,  so 
that  it  is  beyond  the  power  of  the  legisla- 
ture to  change  it?  At  the  time  the  Consti- 
tution of  1870  was  adopted  the  statute  re- 
quired the  court,  in  the  trial  of  both  crimi- 
nal and  civil  cases,  to  instruct  the  jury  in 
writing;  oral  instructions  being  prohibited. 
If  the  legislature  should  now  pass  an  act 
providing  that  all  instructions  should  be 
oral,  would  such  an  act  be  unconstitutional? 
Suppose  the  legislature  should  pass  an  act 
adopting  a  new  system  of  impaneling  a 
jury,  entirely  different  from  tne  one  in 
force  when  the  Constitution  of  1870  was 
adopted;  would  such  an  act  be  unconstitu- 
tional? Indeed,  since  the  adoption  of  the 
Constitution  of  1870  numerous  changes  have 
been  made  in  the  criminal  law  relating  to 
jury  trials.  Are  these  changes  all  void, 
under  the  language  of  the  Constitution,  'as 
heretofore  enjoyed?*  Other  examples  might 
be  given,  but  they  are  not  required.  It  is 
manifest  that  the  language  of  the  Constitu- 
tion was  never  intended  to  confer  upon  the 
jury  a  constitutional  right  to  fix  the  term 
of  imprisonment  on  the  trial  of  a  person 
indicted  for  a  felony."  Prior  to  that  case 
the  constitutionality  of  the  reformatory  act 
of  1891  was  challenged  in  People  ex  rel. 
Bradley  v.  Illinoia  State  Reformatory,  148 
111.  413,  23  L.  R.  A.  139,  36  N.  E.  76.  Chief 
Justice  Baker  wrote  the  opinion  of  the 
court,  and  on  this  point  said:  "Nor  is  it 
true  that  a  prisoner  on  trial  for  burglary 
and  larceny,  or  for  any  other  violation  of 
the  criminal  law,  has  a  constitutional  right 
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to  have  the  quantity  of  his  punishment 
fixed  by  a  jury.  At  common  law  the  jury 
either  returned  a  special  verdict  setting 
forth  all  the  circumstances  of  the  case^  and 
praying  the  judgment  of  the  court  thereon, 
or  a  general  verdict  of  guilty  or  not  guilty. 
The  punishment  was  fixed  by  the  court,  and 
governed  by  the  laws  in  force.  2  Bl.  Com. 
bk.  4,  p.  361.  And  in  this  state  and  at  the 
present  time  the  penalties  for  violations  of 
the  Criminal  Code  are  in  many  cases  not 
fixed  bv  the  jury,  but  by  the  court.  Rev. 
Stat.  p*.  413,  §S  446,  447  et  seq.  The  con- 
stitutional right  of  trial  by  jury  is  limited 
to  the  trial  of  the  question  of  guilt  or  inno- 
cence, and  we  think  there  can  be  no  ques- 
tion of  the  validity  of  the  sections  of  the 
statute  to  which  we  have  made  reference 
in  this  connection."  That  opinion  was  writ- 
ten in  1894, — ^twenty-four  years  after  the 
adoption  of  the  Constitution  of  Illinois  of 
1870. 

In  MiUer  v.  State,  149  Ind.  607,  40  L. 
R.  A.  109,  49  N.  £.  894,  the  reformatory 
act  of  Indiana  was  challenged  as  unconstitu- 
tional. Said  the  court:  "But  because  the 
jury  are  not  allowed  to  fix  the  amount  of 
the  punishment  which  is  to  be  inflicted,  it 
is  contended  that  the  reformatory  act  de- 
prives the  accused  of  a  jury  trial,  in  viola- 
tion'of  said  §  13  of  the  bill  of  rights.  This 
very  objection  to  a  similar  act,  under  a 
similar  constitutional  provision  in  the  Con- 
stitution of  Illinois,  in  People  ew  rel.  Brad- 
ley V.  Illinois  State  Reformatory,  148  111. 
422,  23  L.  R.  A.  139^  36  N.  E.  79,  was  held 
not  good.  It  was  there  said:  'Nor  is  it 
true  that  a  prisoner  on  trial  for  burglary 
and  larceny  .  .  .  has  a  constitutional 
right  to  have  the  quantity  of  punishment 
fixed  by  a  jury  [and  repeating  the  extract 
iiheady  copied  from  148  111.,  36  N.  E.,  and 
23  L.  R.  A.,  eupra].'  The  supreme  court  of 
Illinois  again  decided  the  same  way  in  167 
111.  447,  47  N.  E.  741,  in  George  v.  People, 
We  therefore  conclude  that  the  act  does  not 
deprive  the  defendant  of  a  jury  trial,  in 
violation  of  the  Constitution."  It  is  signifi- 
cant that  §  19  of  the  bill  of  rights  of  the 
Constitution  of  Indiana  provided  that  "in 
all  criminal  cases  whatever  the  jury  shall 
have  the  right  to  determine  the  law  and  the 
facts,"  and  when  the  same  point  was  urged 
in  Skelton  v.  State,  149  Ind.  641,  49  N.  E. 
001,  the  court  again  ruled  in  the  same  way, 
and  added  additional  reasons  against  it  as 
follows:  "We  are  unable  to  see  that  any  of 
these  beneficent  provisions  of  the  bill  of 
rights  is  violated  by  not  requiring  the  jury 
tx>  fix  the  punishment.  Our  statute,  it  is 
true,  as  we  have  seen,  has  heretofore  pro- 
vided that  the  jury  shall,  in  their  verdict, 
name  the  punishment  to  be  inflicted.  But 
the  Constitution  makes  no  such  require- 
ment; and  that  which  the  statute  has  done 
the  statute  may  undo,  provided  it  remain 
within  the  bounds  fixed  by  the  Constitution. 
The  last  act  of  the  legislature  controls  in 
case  of  conflict.  Indeed,  aside  'from  any 
statutory  requirement,  the  fixing  of  punish- 
ment cannot  be  considered  as  any  necessary 
Sart  of  the  trial  of  a  cause.  When  the  ver- 
ict  or  finding  has  determined  the  existence 
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of  the  crime  charged,  the  trial  is  ended, 
and  the  punishment  to  be  thereafter  in- 
flicted is  the  sentence  which  the  court  pro- 
nounces under  the  law  then  in  force.  The 
fixing  of  such  punishment  seems  to  be  a 
proper  function  of  a  court,  rather  than  of 
a  jury, — a  matter  of  judgment,  rather  than 
of  fin(Ung  a  verdict.  Certainly  the  leaving 
of  this  duty  to  the  court,  instead  of  to  the 
jury,  as  the  act  in  question  does,  is  no  in- 
vasion of  the  sacred  right  of  trial  by  jury. 
Article  6  of  the  Amen£nents  to  the  Consti- 
tution of  the  United  States  secures  the  same 
right  to  jury  trial  in  all  criminal  prosecu- 
tions; but  it  has  never  been  held  that  the 
practice  in  the  Federal  courts,  according  to 
which  the  court,  and  not  the  jury,  fixes  the 
punishment,  is  an  infringement  of  the  right 
of  trial  by  jury  guaranteed  by  the  Consti- 
tution. Neither  is  the  provision  in  question 
a  violation  of  the  Constitution,  which  pro- 
vides that,  'in  all  criminal  cases  whatever, 
the  jury  shaU  have  the  right  to  determine 
the  law  and  the  facts.'  Ind.  Const,  art.  1, 
§  19.  The  law,  when  applied  to  the  facta 
found,  determines  the  guilt  or  innocence  of 
the  accused,  and,  in  case  of  guilt,  determines 
the  crime  committed.  Of  all  this  the  jury 
has  supreme  control,  under  the  Constitu- 
tion. But  the  sentence  is  the  judgment  of 
the  court  as  to  what,  within  the  statutory 
limits,  ought  to  be  the  proper  punishment 
for  the  crime  of  which  the  defendant  has 
been  convicted.  We  do  not  think,  therefore, 
that  the  verdict  provided  for  in  the  new 
statute  is  any  violation  of  the  Constitution. 
The  right  of  trial  by  jury — the  right  to 
have  the  innocence  or  guilt  of  the  person 
charged  with  the  crime  determined  solelj 
by  a  jury  of  his  peers — is  as  fully  guarded 
under  the  present  as  under  the  former 
statute." 

The  exact  formula,  "The  riffht  of  trial  bj 
jury  as  heretofore  enjoyed,"  used  in  the 
Constitution  of  Illinois  of  1870  and  in  the 
Constitution  of  Missouri  of  1875,  we  have 
not  found  in  any  other  state  Constitution, 
That  of  Pennsylvania,  adopted  in  1874,  more 
nearly  approaches  it.  There  the  language 
is  (§6,  art.  1),  "Trial  by  jury  shall  be  a* 
heretofore,  and  the  right  thereof  remain  in- 
violate." That  of  New  York  (§  2,  art.  1) 
is:  "The  trial  by  jury  in  all  cases  in  which 
it  has  been  heretofore  used  shall  remain  in- 
violate." There  is,  however,  practically  no 
diflference  in  their  meaning.  In  Byere  \. 
Com,  42  Pa.  89,  Strong,  J.,  said:  "It  i? 
insisted  that  this  act  is  repugnant  to  that 
clause  in  the  declaration  of  rights  in  the 
Constitution  which  guarantees  'that  trial  by 
jury  shall  be  as  heretofore  and  the  right 
thereof  remain  inviolate.'  The  objection  is 
based  upon  a  misconception  of  what  that 
right  of  trial  by  jury  was  which  is  protected 
by  the  Constitution.  The  founders  of  thi» 
state  brought  with  them  to  their  new  abode 
the  usages  to  which  they  had  been  accus- 
tomed in  the  land  from  which  they  emi- 
grated. Among  them  was  trial  by  jury. 
.  .  .  Its  extent  and  its  privileges  .  .  . 
were  perfectly  understood,  and  in  bringing 
it  with  them  the  founders  of  the  common- 
wealth  doubtless   intended  to   bring  it  m 
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they  had  enjoyed  iL  None  of  the  frames, 
of  government  or  Constitutions  under  which 
we  nave  lived  have  contemplated  any  exten- 
sion of  the  right  beyond  the  limits  within 
which  it  had  been  enjoyed  previous  to  the 
settlement  of  the  state  or  the  adoption  of 
Che  Constitution.  No  intention  to  enlarge 
it  appears  in  the  laws  agreed  upon  in  Eng- 
land in  1682.  Our  first  Constitution — ^that 
of  1776 — declared  that  'trials  hj  jury  shall 
be  as  heretofore/  the  Constitution  of  1790 
and  the  amended  one  of  1838  adopted  sub- 
stantially the  same  provision.  .  .  .  All 
looked  to  preservation,  not  extension.  It  is 
the  old  right,  whatever  it  was, — ^the  one 
previously  enioyed, — that  must  remain  in- 
violate alike  in  its  mode  of  enjoyment  and 
in  its  extent."  After  discussing  various 
cases,  such  as  suits  in  equity,  and  various 
acts  to  punish  petty  offenses,  in  which  the 
right  of  trial  by  jury  never  existed  in  Eng- 
land, the  judge  proceeds:  "These  acts  were 
in  force  in  1776.  In  view  of  them  the  first 
Constitution  was  made,  and  it  declared,  not 
that  trials  by  jury  shall  be  in  all  cases, 
but  as  theretofore.  And  when  that  gave 
place  to  the  later  Constitutions  they  under- 
took to  preserve  only  that  right  which  had 
been  enjoyed."  In  that  case  the  attention 
of  the  court  was  directed  to  the  character 
of  cases  in  which  the  right  could  be  de- 
manded, not  the  incidents  of  the  right  itself. 
In  Swurt  V.  Kimball,  43  Mich.  443,  5  N.  W. 
r$35,  it  was  the  essential  incident  of  a  right 
of  trial  by  jury  of  the  vicinage  or  county 
which  the  statute  denied,  and,  of  course,  it 
was  unconstitutional.  In  ^yyn€hamcr.  v. 
People,  13  N.  Y.  426,  it  was  ruled  that  felo- 
nies were  triable  by  a  jury,  and  new  felo- 
nies denounced  and  defined  after  the  adop- 
tion of  the  Constitution  must  be  so  tried, 
'because  they  belong  to  the  class  of  cases  in 
which  at  the  adoption  of  the  Constitution 
such  a  trial  was  used."  But  no  case  which 
uur  examination  has  enabled  us  to  find  has 
announced  the  doctrine  that  the  fixing  or 
assessment  of  the  punishment  in  a  criminal 
case  by  the  jury  was  an  essential  element 
of  a  jury  trial;  but  the  common  law  was 
clearly  otherwise,  as  the  authorities  already 
cited,  we  think,  conclusively  establish.  In 
every  case  to  which  we  have  had  access, 
when  the  prisoner  has  been  adjudged  to 
have  been  denied  an  essential  incident  of 
jury  trial  it  appeared  either  that  there  was 
a  denial  of  his  right  tq  trial  by  jury  of  the 
county  or  vicinage,  or  that  he  was  denied 
a  jury  of  twelve,  or  the  jurors  were  not  im- 
partial, or  was  denied  by  statute  a  jury  in 
cases  which  were  so  triable  at  common  law. 
We  reject  the  argument  that  the  com- 
mon-law method  never  obtained  in  this 
state  as  to  jury  trials.  The  common  law 
was  adopted  in  1816  in  Missouri.  1  Terr. 
Laws,  p.  436,  chap.  154.  In  Vaughn  v. 
Scade,  30  Mo.  604,  Judge  Scott  says :  "The 
term  'trial  by  jury'  was  well  known  and  un- 
derstood at  the  common  law,  and  in  that 
sense  it  was  adopted  in  our  bill  of  rights. 
Of  course,  the  nonessentials  of  that  institu- 
tion, such  as  concern  the  qualifications  of 
jurors,  the  mode  of  summoning  them,  and 
many  other  such  matters,  were  left  to  the 
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regulation  of  law.  The  Constitution  is 
preserved  in  retaining  the  substance  of  that 
form  of  trial,  as  it  was  known  and  prac- 
tised among  those  from  whom  we  have  de- 
rived it;.  The  subject  has  undergone  ex- 
amination in  other  tribunals,  and  we  find 
them  concurring  in  those  views.  They  unite 
in  declaring  that,  where  there  is  a  consti- 
tutional guaranty  of  the  right  to  a  trial  by 
jury,  twelve  is  the  number  of  which  the  jury 
must  be  composed."  When,  therefore,  the 
text  writers  and  courts  speaik  of  the  benefi- 
cial incidents  of  jury  trial,  they  must  be 
understood  as  referring  to  those  essentials 
which  have  already  been  mentioned,  to  wit, 
twelve  impartial  jurors,  indifferent  between 
the  state  and  the  prisoner.  They  must  be 
summoned  from  the  vicinage  or  county  in 
which  the  crime  is  charged  to  have  been 
committed.  They^  must  unanimously  agree 
on  their  verdict,  and  must  be  left  free  to  act 
in  accordance  with  their  oaths  and  judg- 
ment. These  were  the  essentials  which  the 
Constitution  was  designed  to  preserve,  not 
to  extend ;  and  it  was  the  right  to  a  trial  by 
a  jury  thus  organized,  and  with  these  inci- 
dents, which  the  framers  of  the  Constitu- 
tion and  the  people  intended  should  re- 
main inviolate.  When  we  consider  that  the 
guaranty  of  a  jury  trial  in  the  Constitution 
of  the  United  States  has  never  been  con- 
strued as  permitting  a  jury  to  assess  the 
punishment,  but  that  the  invariable  practice 
has  been  to  require  the  judge  to  fix  the 
punishment  within  the  limits  of  the  law, 
and  a  large  number  of  our  sister  states  whose 
Constitutions  contain  this  same  guaranty 
also  devolve  that  duty  upon  the  judges,  it  is 
absolutely  certain  that  it  was  no  essential 
part  of  a  jury  trial  at  common  law  that 
the  jury  should  also  fix  the  punishment  if 
they  convicted  the  prisoner.  The  testimony 
is  too  overwhelming  to  the  contrary.  If  it 
was  not  an  essential,  then,  as  Judge  Scott 
says  in  Vaughn  v.  Scade,  it  was  left  to  the 
legislature  to  determine .  whether  it  would 
require  the  jury  or  the  judge  to  assess  the 
punishment  where  alternative  or  discretion- 
ary punishments  are  prescribed  by  law. 
The  jealousy  of  the  English  people  and  our 
forefathers,  and  our  own,  against  commit- 
ting the  trial  of  disputed  facts  and  the  de- 
termination of  the  guilt  or  innocence  of  an 
accused  to  the  court,  did  not  extend  to  the 
assessment  of  the  punishment,  which  is  pre- 
scribed within  fixed  limits,  and  would  gov- 
*»rn  either  judge  or  jury  in  assessing  it. 
The  well-meritSi  eulogies  upon  jury,  trial 
are  not  based  upon  this  right  of  a  jury  to 
fix  the  amount  of  punishment,  but  upon  that 
far  greater  prerogative  of  weighing  the  evi- 
dence and  passing  upon  the  guilt  or  inno- 
cence of  the  defendant.  -Lord  Camden,  Ers- 
kine,  Maynard,  and  Blackstone,  who  so  elo- 
quently commended  "trial  by  jury"  as  the 
ereat  birthright  of  the  Englishman, — as  *Tiis 
fence  and  protection  against  all  frauds  and 
surprises  and  against  all  storms  of  power," 
— knew  nothing  of  the  system  in  this  state, 
and  some  of  our  sister  states,  requiring  the 
jury  to  assess  the  punishment.  Their  com- 
mendation was  of  the  enlightened  common- 
law  system  of  jury  trial,  which  had  been 
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perfected  after  years  of  experience,  and  after 
English  juries  had  finally  triumphed  over 
despotic  power  and  servile  judges.  It 
never  could  have,  in  our  opinion,  been  in- 
tended to  tie  up  the  hands  of  the  people 
themselves,  through  their  chosen  represen- 
tatives, so  that  no  beneficial  changes  and 
regulations  of  the  trial  by  jury  could  be 
made  as  subsequent  experience  might  dic- 
tate, as  long  as  the  essentials  are  preserved. 
As  was  said  in  Beers  v.  Beers,  4  Conn.  535, 
10  Am.  Dec.  186,  it  is  within  the  reasonable 
intendment  of  the  Constitution,  so  long  as 
the  recognized  essentials  of  a  common- law 
jury  trial  are  preserved,  to  adopt  new  meth- 
ods, if  the  public  interests  demand  such 
changes;  and  there  is  nothing  in  the  Con- 
stitution of  1875  which  requires  the  general 
assembly  to  forever  perpetrate  the  statutes 
requiring  juries  to  fix  the  pimishment, 
where  alternative  punishments  are  pre- 
scribed. As  said  by  the  attorney  general, 
the  Constitution  is  not  a  grant  of  powers  to 
the  general  assembly,  but  it  merely  con- 
tains certain  limitations  and  restrictions 
upon  it;  and,  if  there  is  no  provision  in  it 
that  prohibits  the  general  ass^erably  from 
imposing  upon  the  courts  the  duty  of  as- 
sessing the  punishment  prescribed  within 
the  limits  of  the  law,  then  it  has  the  con- 
stitutional power  to  so  direct,  and  the  guar- 
anty of  the  right  of  "trial  by  jury  as  here- 
tofore enjoyed,"  in  and  of  itself  does  not 
prohibit  it,  as  those  words  simply  preserve 
the  right  of  trial  by  jury  which  our  former 
Constitutions  had  also  secured  to  us. 

But  I  am  referred  to  the  decision  in 
Oreve  Coeur  Lake  Ice,  Co,  v.  Tamm,  138  Mo. 
385,  39  S.  W.  791,  in  which  division  No.  2 
of  thi?  court  held  a  compulsory  reference  to 
a  referee  for  the  examination  of  a  long  ac- 
count was  not  an  infringement  on  the  con- 
stitutional guaranty  of  trial  by  jury  as 
heretofore  enjoyed.  An  examination  of  that 
case  will  show  that  the  decision  proceeded 
on  the  view  that  inasmuch  as  the  supreme 
court  of  this  state,  as  early  as  15  Mo.  144, 
in  Hhepard  v.  Bank  of  State^  had  ruled  that 
such  a  reference  did  not  violate  the  right 
of  trial  by  jury  guaranteed  by  the  Constitu- 
tion of  1820,  and  then  the  people  of  this 
state,  with  full  knowledge  of  that  decision, 
continued  the  same  language  in  the  Consti- 
tution of  1865  and  the  General  Statutes  of 
1865,  and  this  court  in  1874,  prior  to  the 
adoption  of  our  present  Constitution,  in 
Edtoardson  v.  Gamhartf  56  Mo.  85,  had  held 
it  was  not  to  be  presumed,  in  these  circum- 
stances, that  by  the  adoption  of  the  Consti- 
tution of  1865  the  people  intended  to  change 
the  construction  placed  by  this  court  on  the 
same  statute  under  the  Constitution  of 
1820,  a  fortiori  the  Constitution  of  1875 
was  not  intended  to  do  away  with  compul- 
sory references  in  proper  cases  under  that 
statute;  and  we  said:  "This,  then,  was  the 
state  of  the  law  when  the  Constitution  of 
1875  was  framed  and  submitted  to  the  peo- 
ple of  Missouri  for  adoption.  As  then  un- 
derstood and  construed  by  the  court  of  last 
resort  in  this  state,  neither  the  Constitu- 
tion of  1820,  nor  that  of  1865,  prohibited 
the  courts  from  referring  cases  without  the 
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consent  of  either  party,  in  the  cases  men- 
tioned in  the  statutes.  The  right  to  a  jury 
trial  then  was  modified  to  this  extent  by 
this  power  to  appoint  references.  .  .  . 
These  references  had  been  sanctioned  by  the 
statutes  and  the  opinions  of  the  supremer 
court  many  years  before  that  Constitution 
was  framed,  and  when  the  people  adopted 
it  they  ratified  the  provision  as  to  jury 
trial  as  it  had  been  enjoyed  previously 
thereto,  that  is  to  say,  they  adopted  it  with 
the  construction  already  placed  upon  it; 
otherwise  the  word'  'as  heretofore  enjoyed' 
are  utterly  meaningless."  We  submit,  that 
opinion  rests  upon  sound  legal  grounds.  It 
has  been  uniformly  and  consistently  ruled 
that  where  judicial  construction  has  put  a 
certain  meaning  on  the  words  of  a  statute, 
and  then  the  legislature,  in  a  subsequent 
act  in  pari  materia,  uses  the  same  words, 
the  presumption  arises  that  the  legislature 
intended  to  express  the  meaning  previously 
put  upon  them.  McNiohol  ▼.  United  States 
Mercantile  Reporting  Agency,  74  Mo.  457; 
Sanders  v.  8t,  Louis  d  N.  0.  Anchor  Line, 
97  Mo.  26,  3  L.  R.  A.  390,  10  S.  W.  595. 
And  especially  is  this  so  when  revisions  of 
the  laws  and  Constitutions  have  intervened, 
and  the  language  construed  has  been  re- 
tained. Sanders  v.  St,  Louis  d  N,  O.  An- 
char  Line,  97  Mo.  26,  3  L.  R.  A.  390,  10  S. 
W.  595.  Outside  of  the  reference  to  the 
state  of  the  law  at  the  time  of  the  adoption 
of  the  Constitution,  and  to  show  that  it  had 
been  the  same  with  regard  to  references 
since  the  admission  of  the  state  into  the 
Union,  the  decision  throws  no  light  upon 
the  question  for  decision. 

We  hold  that  the  construction  put  upon 
the  words  "as  heretofore  enjoyed,"  by  the 
supreme  court  of  Illinois  and  approved  by 
the  supreme  court  of  Indiana  and  Pennsyl- 
vania, is  the  correct  interpretation,  and  that 
the  act  in  question  (Rev.  Stat.  1899,  9 
1838)  is  not  unconstitutional  because  it  per- 
mits the  court,  instead  of  the  jury,  to  assess 
the  punishment.  A  verdict  of  guilty,  with- 
out assessing  the  punishment,  under  our 
laws,  which  permit  the  jury  to  fix  the  pun- 
ishment, is  not  a  failure  to  find  a  part  of 
the  issue.  State  v.  Foster,  115  Mo.  451, 
22  S.  W.  408 ;  State  v.  Rohb,  90  Mo.  30,  2 
S.  W.  1.  In  State  v.  Foster,  115  Mo.  450, 
22  S.  W.  408,  it  was  said:  "Among  the 
causes  thus  alleged  in  that  motion  is  one 
claiming  that  to  the  jury  alone  belonged  the 
ftxinfr  of  the  penalty  for  the  crime  of  which 
defendant  was  found  guilty.  This  conten- 
tion is  without  foundation."  The  jury  hav- 
ing failed  to  assess  the  punishment,  it  be- 
longed to  the  court  to  assess  it,  and  render 
judgment  accordingly.  Rev.  Stat.  1889,  9 
4230.  Wynn  v.  State,  1  Blackf.  28,  confirms 
this  view.  In  that  case  the  jury  returned 
a  verdict  "fininc  defendants  $10  each,"  and 
it  was  reversed  because  the  jury  did  not  find 
them  guilty,  which,  said  the  court,  "is  a 
total  neglect  of  the  whole  subjecf-matter 
put  in  issue."  So  that  if  they  had  found 
them  guilty  they  would  have  responded  to 
the  whole  issue.  Without  that  finding  no 
judgment  could  be  imposed.  So,  in  State 
v.  Foster,  115  Mo.  450,  22  S.  W.  468,  had 
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the  jury  failed  to  find  defendant  guilty,  the 
court  would  have  been  powerless  to  punish 
him;  but,  having  done  so,  their  verdict  was 
ample  to  sustain  the  judgment  which  we 
aflirmed.  The  office  of  the  jury  at  common 
•law  is  to  find  the  truth  of  disputed  facts, 
not  to  find  the  law.  That  is  written  for 
the  guidance  of  court  and  jury  alike.  When 
the  jury  in  a  case  of  felony  bring  in  a  ver- 
dict of  guilty,  there  is  no  room  or  occasion 
for  any  waiver. by  the  defendant.  The  law 
of  this  state,  which  has  never  been  ques- 
tioned, provides  that  in  such  case  the  court 
shall  assess  the  punishment  and  render  the 
judgment.  State  v.  Foster,  115  Mo.  450,  22 
S.  W.  468.  His  attempted  waiver,  in  the 
circumstances  suggested  would  not  in  the 
least  affect  the  power  of  the  court  to  assess 
his  punishment. 

It  only  remains  to  be  added  that  this 
statute  has  been  twice  construed  by  this 
Court, — once  in  State  v.  Knock,  142  Mo.  615, 
44  S.  W.  236,  in  which  it  was  sustained 
without  a  suggestion  of  unconstitutionality, 
and  the  defendant  sentenced  to  the  peni- 
tentiary, and  St<ite  v.  Hall,  164  Mo.  528,  65 
S.  W.  248,  in  which  the  Knock  Case  was 
approved. 

It  needs  only  to  be  said  that,  in  the  de- 
termination of  a  question  of  the  constitu- 
tionality of  a  law,  it  is  a  settled  rule  for 
the  guidance  of  the  courts  that  the  acts  of 
the  legislature  are  presumed  to  be  consti- 
tutional, and  it  is  only  when  they  mani- 
festly infringe  on  some  provision  of  the  Con- 
stitution that  they  can  he  declared  void  for 
that  reason.  In  case  of  doubt  every  possi- 
ble presumption  not  directly  inconsistent 
with  the  language  and  subject-matter  is  to 
be  made  in  favor  of  the  constitutionality 
of  the  act.  Phillips  v.  Missouri  P,  R,  Co. 
86  Mo.  543;  Cooley,  Const.  Lim.  6th  ed. 
61  S.  W.  171;  Cooley,  Const.  Lim.  6th  ed. 
p.  216.  With  the  highest  courts  of  our  sis- 
ter states  maintaining  the  constitutionality 
of  laws  like  this,  it  certainly  cannot  be  said 
to  be  removed  from  doubt,  even  if  we  do  not 
accord  them  the  meed  of  unanswerable 
argument. 

2.  The  act  is  a  general,  and  not  a  special, 
law.  It  operates  equally  upon  all  who  vio- 
late its  provisions,  and  establishes  one  mode 
of  punishment  for  all  such.  It  operates  in 
evei-y  county  of  the  state.  State  ex  rel. 
Crow  V.  JEtna  Ins.  Co.  150  Mo.  113,  61  S. 
W.  413. 

3.  Tlie  fact  that  the  jury  assessed  the 
punishment  does  not  vitiate  the  verdict. 
The  court  could  ignore  it  and  assess  the 
punishment  itself,  and  must  be  held  to  have 
done  so  by  adopting  it  and  rendering  judg- 
ment. This  identical  case  came  before  the 
court  of  appeals  in  Harvey  v.  Com.  23  Gratt. 
941,  and  it  was  ruled  that,  although  it  was 
the  duty  of  the  court  to  assess  the  punish- 
ment, and  it  had  directed  the  jury  to  do 
so,  and  the  jury  had  fixed  the  punishment, 
yet  it  tLid  not  vitiate  the  verdict,  or  the 
judgment  of  the  circuit  court. 

i.  I  find  no  error  in  the  admission  of 
Mrs.  Irwin's  testimony  as  to  the  declara- 
tions of  the  prosecutrix  to  her.  This  was 
drawn  out  by  the  defendant  himself,  and  he 
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cannot  complain  of  error  committed  at  his 
uwn  instigation  and  of  his  own  seeking. 

5.  In  the  divisional  opinion  much  time  ia 
devoted  to  discussing  whether  defendant 
was  or  was  not  guilty  of  rape,  and  the  con- 
clusion was  reached  that  he  was  not.  As 
he  was  not  indicted  for  rape,  the  conclusion 
absolves  the  jury  and  criminal  court  of 
having  con\dcted  him  of  a  crime  of  which 
he  was  not  guilty,  and  for  which  he  was  not 
indicted,  "nie  indictment  is  bottomed  upon 
§  1838,  which  prescribes  that  if  a  person 
over  sixteen  years  of  age  have  carnal  inter- 
course with  an  unmarried  female  of  pre- 
viously chaste  character,  between  the  ages 
of  fourteen  and  eighteen  years,  he  shall  be 
deemed  guilty  of  a  felony,  and  punished  as 
therein  prescribed.  It  is  apparent  that 
within  the  ages  mentioned  the  female  is  in- 
capable, under  the  law,  of  consenting  to  the 
defilement  of  her  person.  But  it  is  argued 
by  the  able  counsel  for  defendant  that  the 
court  erred  in  refusing  to  instruct  the  jury 
that  if  they  believed  defendant  had  sexual 
intercourse  with  the  prosecutrix  against 
her  ^vill  and  consent,  and  that  such  inter- 
course was  had  by  means  of  force  and  tIo- 
lence,  and  prosecutrix  resisted  having  such 
intercourse,  they  should  acquit  defendant, 
and  instructing  that  sexual  intercourse  by 
a  man  over  sixteen  years  of  age  with  an  un- 
married female  of  previous  chaste  character, 
who  is  between  the  ages  of  fourteen  and  eigh- 
teen years,  would  render  him  guilty,  un- 
der this  law,  whether  said  act  was  accom- 
plished by  force,  or  with  or  without  her 
consent.  The  learned  criminal  court  un- 
questionably followed  the  decision  of  this 
court  in  State  v.  Knock,  142  Mo.  515,  44 
S.  W.  235,  in  which  case  this  statute  first 
received  a  construction  by  this  court.  In 
that  case,  as  will  be  seen  by  a  reference  to 
the  statement  of  the  facts  on  page  520,  142 
Mo.,  and  page  235,  44  S.  W.,  a  youn^  lady 
had  gone  to  sleep  in  her  own  room,  in  the 
residence  of  the  defendant,  who  was  her 
uncle  by  marriage,  and  during  the  night 
was  aroused  by  Uie  presence  of  the  defend- 
ant, who  was  attempting  to  get  on  top  of 
her.  "He  grabbed  her  hands  and  held  them 
over  her  mouth  to  prevent  her  screaming. 
With  his  knees  he  forced  her  legs  apart, 
and  had  sexual  intercourse  with  her."  On 
another  occasion  he  entered  her  room  i^hile 
she  was  dressing,  and  told  -her  if  sho 
screamed  he  would  kill  her,  and  again  forci- 
bly had  connection  with  her.  In  that  case 
the  criminal  court  instructed  the  juiy  that 
"sexual  intercourse  with  an  unmarried  fe- 
male of  previously  chaste  character  who  is 
between  the  ages  of  fourteen  and  eighteen 
years  is  a  violation  of  the  law,  with  or 
without  her  consent"  The  defendant  in 
that  case  requested  the  court  to  give  the 
following  instruction:  "The  court  instructs 
the  jury  that  if  you  believe  from  the  evi- 
dence that  the  defendant  had  carnal  knowl- 
edge of  the  prosecutrix  against  her  will,  and 
only  accomplished  the  act  by  the  use  of 
force,  then  the  defendant  is  not  guilty  of 
the  offense  charged,  and  you  must  acquit 
him," — which  the  trial  court  refused. 
Speaking  of  this  action  of  the  court,   this 
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court  said:  "The  iiiBtruction  asked  by  de- 
fendant was  properly  refused,  for  several 
reasons.  In  tne  first  it  is  not  the  law,  as 
asserted  in  defendant's  first  instruction, 
that,  il  'force'  be  used,  this  exonerates  the 
force  user,  when  charged  with  the  crime 
mentioned  in  the  act  of  1895,  aupra"  Ob- 
viously the  criminal  court  <Ud  not  err  in 
this  case,  unless  that  opinion  was  errone- 
ous. We  cannot  agree  that  there  was  no 
evidence  of  force  in  that  case.  Indeed, 
there  is  a  striking  similarity  in  the  charac- 
ter of  force  used  m  the  two  cases.  Was  the 
decision  in  the  Knook  Case  improperly  de- 
cided? Clearly  the  statute  itself  makes  no 
distinction  between  sexual  intercourse  with 
and  without  consent,  or  with  and  without 
force.  In  respect  to  the  matter  of  consent, 
it  is  not  a  new  character  of  legislation  in 
this  state.  Thus  §  3480,  Rev.  Stat.  1889 
(now  S  1837,  Rev.  Stat.  1899),  provided 
that  "every  person  who  shall  be  convicted 
of  rape,  either  by  carnally  and  unlawfully 
knowing  any  female  child  under  the  age  of 
fourteen  years,"  etc.;  and  it  has  been  uni- 
formly ruled  that  "carnal  knowledge  of  a 
female  child  under  fourteen  years  of  age  is 
rape,  under  this  statute,  whether  accom- 
plished with  or  without  force,  or  with  or 
without  the  consent  of  the  child."  State  v. 
Wray,  109  Mo.  699,  19  S.  W.  86;  State  v. 
Meinharty  73  Mo.  563;  State  v.  Houw,  109 
Mo.  654,  19  S.  W.  35;  State  v.  Baskett,  111 
Mo.  272,  19  S.  W.  1097;  State  v.  Duffey, 
128  Mo.  557,  31  S.  W.  98;  State  v.  Baker, 
136  Mo.  74,  37  S.  W.  810;  State  v.  Burriea, 
126  Mo.  565,  29  S.  W.  842.  If,  as  we  have 
so  often  heldj  it  is  competent  for  the  legis- 
lature to  provide  that  carnal  knowledge  of 
a  female  child  under  fourteen  shall  be  rape, 
irrespective  of  consent  or  force,  why  could 
it  not  provide  that  if  a  man  of  over  sixteen 
years  of  age  shall  have  carnal  knowledge 
of  an  unmarried  female  of  previously  chaste 
character,  between  fourteen  and  eighteen 
years  of  age,  he  is  g^uilty  of  a  felony,  "irre- 
spective of  force  or  consent  on  her  part?" 
But  the  argument  is  that  the  carnal  knowl- 
ed^  imder  S  1838  is  merged  into  the  higher 
crime  of  rape  when  the  evidence  discloses 
force.  1  Bishop,  Grim.  Law,  7th  ed.  §  786, 
says:  "The  doctrine  of  merger  is  applica- 
ble to  two  classes  of  cases, — the  one,  where 
a  criminal  act  falls  within  the  definitions 
of  two  or  more  separate  offenses;  the  other, 
where  offenses  are  so  graded  that  the  less 
culpable  are  included  in  those  involving  a 
larger  g^lt,  as  shown  at  §  780  in  our  fast 
chapter.  The  general  rule  is,  as  there  ex- 
plained, that  the  prosecuting  power  may  se- 
lect for  conviction  any  one  of  these  offenses, 
and  the  defendant  cannot  object,  though  his 
guilt  covers  also  a  larger  or  different  one. 
.  .  .  Merger  in  the  criminal  law  occurs 
where  the  same  act  of  crime  is  within  the 
definition  of  a  misdemeanor  and  likewise  a 
felony,  or  of  a  felony  and  likewise  of  trea- 
son, and  the  rule  is  that  the  lower  grade  of 
offense  merges  in  the  higher."  That  is,  an 
act  cannot  be  both  a  felonv  and  a  misde- 
meanor,— ^"a  doctrine  which  applies  only 
where  the  identical  act  constitutes  both  of- 
fenses." Again,  in  §  791,  same  volume,  he 
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says:  "Subject  to  whatever  exception  may 
be  found  in  the  doctrine  of  merger,  .  .  . 
a  criminal  person  may  be  holden  for  any 
crime  of  whatever  nature  which  can  be  le- 
gally carved  out  of  his  act.  He  is  not  to 
elect,  but  the  prosecuting  power  is.  If  the 
evidence  shows  him  to  be  guilty  of  a  higher 
offense  than  he  stands  incOcted  for,  or  of  a 
lower,  or  of  one  differing  in  nature,  whether 
under  a  statute  or  at  the  common  law,  he 
cannot  be  heard  to  complain, — the  question 
being  whether  it  shows  nim  to  be  guilty  of 
the  one  charged."  In  Com.  v.  McPike,  3 
Gush.  181,  50  Am.  Dec.  727,  the  defendant 
was  held  to  have  no  just  ground  of  objection 
to  a  conviction  under  an  indictment  for 
manslaughter  because  the  facts  proved  he 
had  been  guilty  of  murder.  Our  statute 
expressly  permits  this  in  all  cases  in  which 
there  are  degrees  of  crime,  and  the  finding 
is  of  a  less  degpree  than  that  charged  in  the 
indictment,  and  a  verdict  for  manslaughter 
or  murder  in  the  second  degree  will  not  be 
disturbed  because  the  evidence  shows  de- 
fendant guilty  of  murder  in  the  first  degree. 
But  here  we  are  confronted  with  State  v. 
Woolaver,  77  Mo.  103;  State  v.  Strattman, 
100  Mo.  540,  13  S.  W.  814,  and  State  v  Lin- 
gle,  128  Mo.  528,  31  S.  W.  20,  all  of  which 
follow  State  v.  Ellis,  74  Mo.  385,  41  Am. 
Rep.  321,  in  which  it  was  ruled,  on  an  in- 
dictment for  incest,  that,  if  it  appeared 
that  the  sexual  intercourse  had  been  effected 
by  force,  it  was  rape,  and  the  conviction  for 
incest  could  not  stand.  None  of  these 
cases,  except  State  v.  Ellis,  discussed  the 
principle  on  which  this  ruling  was  based, 
out  simply  followed  it.  In  that  case  it  is 
put  upon  the  ground  of  merger;  that  rape 
was  the  higher  crime,  and  incest  the  lesser, 
and  the  latter  was  merged  in  the  rape. 
The  correctness  of  that  decision  is  not  chal- 
lenged. In  all  of  those  cases,  except  the 
Ellis  Case,  it  was  ruled  that,  before  the  jury 
could  acquit  on  the  ground  that  the  crime 
of  rape  had  been  shown,  the  jury  must  be- 
lieve that  if  the  defendant  were  on  trial 
for  rape  it  would  be  their  duty  to  convict 
him  of  that  charge;  and  in  each  this  court 
held  the  conviction  of  the  less  ofitense 
proper,  notwithstanding  in  each  the  female 
prosecutrix  had  testifi^  she  was  "forced," 
this  court  saying  that  the  evidence  fell 
short  of  making  out  a  case  of  rape.  In 
State  V.  Ellis  this  court  cited  the  following 
authorities:  People  v.  Harriden,  1  Park. 
Grim.  Rep.  344  (a  nisi  prius  case;  a  prose- 
cution for  incest  b^  a  father  with  his  daugh- 
ter) ;  and  the  trial  judge  ruled  that  the 
statute  against  incest  applied  only  to  cases 
where  the  connection  was  by  mutual  con- 
sent, and,  if  the  connection  was  accomplis]ied 
by  force,  to  such  an  extent  as  to  render  de- 
fendant guilty  of  rape,  incest  was  not  sus- 
tained. And  to  the  same  effect  is  Noble  v. 
State,  22  Ohio  St  541,  in  which  it  was  also 
held  that  emission  was  an  essential  in  in- 
cest,— a  doctrine  nowhere  else  recognized  in 
this  country.  In  Croghwn  v.  State,  22  Wis. 
444,  in  a  prosecution  for  seduction,  it  was 
held  error  to  instruct  the  jury  that  "if  the 
woman  ultimately  consented  to  the  illicit 
intercourse  the  crime  was  seduction    [and 
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not  rape],  although  she  consented  partly 
through  fear,"  etc.  The  court  held  the 
woman  must  he  tempted,  lured,  and  led 
astray  through  influence  and  persuasion 
employed  by  her  seducer  until  she  freely 
consented,  in  order  to  constitute  seduction. 
That  the  instruction  was  erroneous  as  to 
the  proof  in  seduction,  we  have  no  doubt. 
De  Groat  v.  People,  39  Mich.  124,  was  de- 
cided upon  the  ground  that  in  incest  both 
parties  must  consent,  under  the  statute  of 
that  state,  and  as  there  was  evidence  of 
force,  it  could  not  be  incest.  In  State  v. 
Thomasy  53  Iowa,  214,  4  N.  W.  008,  it  was 
held  rape  and  incest  could  not  be  charged 
as  a  compound  offense  under  the  statute  of 
that  state;  Beck  and  Day,  JJ.,  dissenting. 
Whereas  in  Com.  v.  Goodhue,  2  Met.  193, 
the  indictment  was  for  rape,  and  the  convic- 
tion for  incest;  the  latter  being  included 
in  the  former.  In  each  of  these  cases  it 
will  be  seen  that  the  basis  of  the  opinion  is 
that,  whatever  other  crime  defendant  might 
be  guilty  of,  he  was  not  guilty  of  the  partic- 
ular crime  of  incest  or  seduction,  as  the 
facta  would  not  sustain  the  statutory  defi- 
nition of  those  offenses;  and  the  decisions 
are  not  referable  to  the  technical  doctrine 
of  merger,  as  defined  by  Bishop  and  other 
law  writers.  Those  cases  do  not  determine 
that  one  criminal  transaction  may  not  pre- 
sent combinations  which  leave  an  election 
in  the  state  in  dealing  with  the  offender. 
Thus,  robbery  is  larceny  aggravated  by  the 
fact  that  the  goods  are  taken  from  the  per- 
son of  the  owner  by  violence  or  putting  in 
fear.  Bl.  Com.  bk.  4,  p.  243,  says:  "Open 
and  violent  larceny  from  the  person  or  rob- 
bery (the  rapina  of  the  civilians)  is  the 
felonious  and  forcible  taking  from  the  per- 
son of  another  of  goods  or  money  to  any 
value  by  violence  or  putting  him  in  fear." 
In  Bonsall  v.  State,  35  Ind.  462,  it  was 
ruled  that  where  one  is  indicted  for  lar- 
ceny, and  the  evidence  shows  he  might  have 
been  indicted  for  robbery,  and  therefore  the 
state  has  arraigned  him  for  a  less  aggra- 
vated crime  than  that  of  which  he  is  really 
guilty,  he  cannot  complain.  In  Hickey  v. 
State,  23  Ind.  21,  the  defendant  was  in- 
dicted and  convicted  for  grand  larceny,  but 
the  proof  showed  he  had  committed  rob- 
bery; and  it  was  argued  in  his  behalf  that 
the*  conviction  was  erroneous,  but  the  su- 
preme court  held  otherwise,  saying  larceny 
was  included  in  robbery,  and  as  a  general 
rule  "a  criminal  person  may  be  holden  for 
any  crime  of  whatever  nature  which  can  be 
carved  out  of  his  act,"  citing  1  Bishop, 
Crim.  Law,  §§  419,  536,  682;  2  Bishop, 
Crim.  Law,  §§  410,  675,  707,  966,  973,  993; 
Lewis,  Crim.  Law,  450,  455,  466;  People  v. 
McGowan,  17  Wend.  386.  Applying  this 
principle  to  the  statute  before  us,  and 
granting  that  the  defendant  might  have 
been  indicted  and  convicted  for  rape,  a 
crime  of  the  most  atrocious  character, 
which  involved  a  forcible  violation  of  the 
person  of  the  prosecutrix, — ^how  can  the  de- 
fendant complain  because  the  state  has 
elected  to  prosecute  him  for  a  violation  of 
her  person  under  this  statute,  in  which  it 
is  unnecessary  to  prove  a  forcible  deflour- 
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ing  of  the  prosecutrix?  In  what  does  it 
differ  frOTtt  a  prosecution  for  larceny  when 
the  proof  shows  robbery,  or  for  manslaugh- 
ter when  the  proof  shows  murder,  pr  for 
murder  in  the  second  degree  when  the  proof 
shows  murder  in  the  first  degree? 

Upon  mature  consideration,  we  are  fully 
satisfied  that  the  construction  given  this 
statute  in  State  v.  Knock,  142  Mo.  515,  44 
S.  W.  235,  was  correct,  and  that  the  crimi- 
nal court  correctly  ruled  that  proof  of  farce 
did  not  entitle  the  defendant  to  an  acquit- 
tal, every  essential  of  the  crime  being  other- 
wise proved;  and  it  follows  that  State  v. 
Ellis,  74  Mo.  385,  41  Am.  Rep.  321,  and  the 
cases  named  which  have  followed  it,  should 
on  this  point  no  longer  be  followed. 

As  to  the  sufficiency  of  the  evidence  to 
sustain  the  verdict  of  the  jury:  The  tes- 
timony of  the  witnesses  was  heard  by  the 
iury.  The  jury  had  an  opportunity  of  see- 
ing them  and  observing  liieir  demeanor  on 
the  stand,  and  it  was  their  peculiar  prov- 
ince to  weigh  their  testimony,  and  believe 
or  disbelieve  it.  They  believed  the  prosecu- 
trix, and  did  not  believe  the  defendant's  wit- 
nesses. The  verdict  has  been  approved, 
also,  by  the  judge  of  the  criminal  court,  who 
also  had  the  advantage  of  seeing  tlie  wit- 
nesses and  observing  their  manner.  We 
discover  no  such  evidence  of  prejudice  or 
partiality  as  would  justify  us,  at  this  dis- 
tance, in  rejecting  the  verdict  of  the  jury, 
and  the  judgment  should  accordingly  he 
affirmed. 

Robinsont  Braoe»  and  ValUant,  JJ., 
concur  in  toto.  Burseast  Ch.  J.,  concurs 
in  the  opinion  as  to  the  law  of  the  case, 
but  thinks  the  judgment  should  be  reversed, 
and  the  cause  remanded  for  further  trial 
upon  the  ground  of  the  want  of  substantial 
evidence  to  sustain  the  verdict. 

Sl&erwood,  J.,  dissenting: 

This  appeal  comes  from  Buchanan  county 
and  was  taken  because  defendant  was  con- 
victed under  an  indictment  bottomed  on  tha 
violation  of  the  prohibition  contained  in  f 
1838,  Rev.  Stat.  1899,  and  his  punishment 
assessed  at  one  month's  imprisonment  in 
the  county  jail,  and  the  payment  of  a  fine 
of  $500.  The  cited  section,  enacted  in  1895, 
is  the  following:  "If  any  person  over  the 
age  of  sixteen  years  shall  have  carnal 
knowledge  of  any  unmarried  female,  of  pre- 
viously chaste  character,  between  the  ages 
of  fourteen  and  eighteen  years  of  age,  he 
shall  be  deemed  guilty  of  a  felony,  and  upon 
conviction  shall  be  punished  by  imprison- 
ment in  the  penitentiary  for  a  term  of  two 
years,  or  by  a  fine  of  not  less  than  one  hun- 
dred dollars  nor  more  than  five  hundred 
dollars,  or  by  imprisonment  in  the  county 
jail  not  less  than  one  month  or  more  than 
six  months,  or  by  both  such  fine  and  im- 
prisonment, in  the  discretion  of  the  court." 
Laws  1895,  p.  149.  Immediately  above  the 
section  quoted  is  §  1837  of  the  same  re- 
vision, which  reads  in  this  way:  **Every 
person  who  shall  be  convicted  of  rape,  either 
by  carnally  and  unlawfully  knowing  any  fe- 
male child  under  the  age  of  fourteen  years, 
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or  by  forcibly  ravishing  any  woman  of  the 
age  of  fourteen  years  or  upward,  shall  suf- 
fer death,  or  be  punished  by  imprisonment 
in  the  penitentiary  not  less  than  five  years, 
in  the  discretion  of  the  jury."  The  section 
la8t  above  mentioned  has^  with  some  modi- 
fications as  to  punishment^  been  on  our  stat- 
ute books  ever  since  §  23,  p.  170,  Stat.  1835, 
was  enacted,  and  probably  before  that  time. 
In  1879  S  1253  was  enacted,  and  there  an 
amendment  occurred,  which  so  amended  § 
23,  p.  780,  Gen.  Stat.  1865,  as  to  suffer  the 
awarding  of  the  penalty  of  dfeath,  and  also 
added  the  words  "in  the  discretion  of  the 
jury."  Such  amendment  made  the  law  as 
it  is  to-day.  But  as  far  back  as  S  10,  p. 
639,  1  Rev.  Stat.  1855,  an  offender  whose 
offense  was  punishable  by  imprisonment  in 
the  penitentiary  for  a  term  not  less  than 
any  specified  number  of  years,  and  no  limit 
to  duration  of  such  punishment  declared 
might  be  imprisoned  during  his  natural  life, 
or  for  any  number  of  years  not  less  than 
those  prescribed.  Gen.  Stat.  1865,  §  10,  p. 
826;  Rev.  Stat.  1879,  S  1660;  Rev.  Stat. 
1889,  §  3955;  Rev.  Stat.  1899,  §  2375.  So 
that  those  words,  "in  the  discretion  of  the 
jury,"  seem  to  have  added  naught  to  the 
force  and  effect  of  the  given  section.  The 
pertinency  of  these  prefatory  observations, 
and  the  citation  of  tne  above  sections,  will 
appear  in  the  following  investigation. 

Defendant  makes  assertion  that  §  1838 
is  unconstitutional,  in  that  it  deprives  de- 
fendant of  the  right  of  trial  by  jury  as 
guaranteed  by  §  28,  art.  2,  of  our  state  Con- 
stitution, which  declares:  "The  right  of 
trial  by  jury  [as  heretofore  enjoyed]  shall 
remain  inviolate."  The  bracketed  words 
show  the  difference  between  a  correspond- 
ing section  and  article  in  the  Constitution 
of  1865  and  the  section  above  quoted,  and 
the  words  added  to  the  latter.  It  has  been 
ruled  respecting  these  words  that  whatever 
was  the  status  of  that  right  at  the  time  the 
Constitution  of  1875  was  adopted  was  the 
status  referred  to  in  that  instrument. 
State  V.  Bockstruck,  136  Mo.,  loo.  oit.  358, 
38  8.  W.  317,  and  cases  cited;  Creve  Cceur 
Lake  Ice  Co.  v.  Tamm,  138  Mo.  385,  39  S. 
W.  791,  and  cases  cited.  In  Michigan  the 
provision  of  the  Constitution  of  that  state 
similar  to  our  own  is  this:  "The  right  of 
trial  by  jury  shall  remain."  Const,  art.  6, 
§  27.  Under  that  provision  a  statute  was 
challenged,  as  to  its  constitutionality, 
which  authorized  persons  charged  with  cut- 
ting timber  on  state  lands  to  be  tried  in 
some  county  other  than  that  in  which  the 
offense  was  committed.  Discussing  that 
statute  in  the  light  of  that  constitutional 
provision,  Judge  Cooley  characterized  the 
act  as  not  only  tyrannical  and  oppressive, 
but  manifestly  in  conflict  with  one  of  the 
plainest  and  most  important  provisions  of 
the  Constitution.  Proceeding  further,  that 
jurist  observed:  "The  right  is  to  remain. 
What  right?  Plainly  the  right  as  it  ex- 
isted before, — ^the  right  to  a  trial  by  jury 
410  it  had  become  £iown  to  the  previous 
jurisprudence  of  the  state.  Underwood  ▼. 
People,  32  Mich.  1,  20  Am.  Rep.  633.  Tlie 
right  is  not  described  here.  It  is  not  said 
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what  shall  be  its  incidents.'  It  is  mentioned 
as  something  well  known  and  understood, 
under  a  particular  name:  and  by  implica- 
tion, at  least,  evei\  a  waiver  of  its  advan- 
tages is  forbidden.  If  the  accused  himself 
cannot  waive  them,  plainly  the  legislature 
cannot  take  them  away.  The  next  section 
of  the  Constitution  repeats  the  guaranty 
of  this  method  of  trial  *in  every  criminal 
prosecution,'  and  nothing  is  better  settled 
on  the  authorities  than  that  the  legislature 
cannot  take  away  a  single  one  of  its  sub- 
stantial and  beneficial  incidents."  Stcart  v. 
Kimball  43  Mich.,  loc.  cit.  448,  5  N.  W.  635. 
At  common  law  the  jury  impaneled  to  try 
a  criminal  cause  could,  when  finding  against 
the  defendant,  either  bring  in  a  verdict  of 
guilty,  whereupon  the  court  fixed  the  pun- 
ishment, or  else  make  a  special  finding  of 
facts,  and  leave  the  result  of  determining 
the  fact  of  guilt,  and  also  of  fixing  the  dura- 
tion or  amount  of  the  punishment,  to  the 
court.  To  use  the  language  of  Blackstone 
in  regard  to  the  verdict  in  such  cases,  where 
he  says:  "And  such  public  or  open  verdict 
may  be  either  general, 'Guilty' or 'Not  guilty,* 
or  special,  setting  forth  all  the  circumstan- 
ces of  the  case,  and  praying  the  judgment 
of  the  court  whether,  for  instance,  on  the 
facts  stated,  it  be  murder,  manslaughter, 
or  no  crime  at  all.  This  is  where  they 
doubt  the  matter  of  law,  and  therefore 
choose  to  leave  it  to  the  determination  of 
the  court,  though  they  have  an  unquestion- 
able right  of  determining  upon  all  the  cir- 
cumstances, and  finding  a  general  verdict, 
if  they  think  proper  to  so  hazard  a  breach 
of  their  oaths;  and,  if  their  verdict  be  noto- 
riously ■  wrong,  they  may  be  punished  and 
the  verdict  set  aside  by  attaint  at  the  suit 
of  the  King,  but  not  at  the  suit  of  the  pris- 
oner." 4  Bl.  Com.,  Lewis's  ed.  361.  And 
under  the  common  law  a  defendant  on  trial 
for  a  felony  had  no  constitutional  right  to 
have  the  measure  of  his  punishment  fixed  by 
a  jury.  2  Hale,  P.  C.  310.  Not  only  was 
a  prisoner  at  common  law  denied  the  right 
of  hanng  the  measure  of  his  punishment 
determined  by  a  jury,  but,  even  when  the 
jury  found  a  verdict  in  favor  of  the  ac- 
cused, such  verdict  was  liable  to  be  set 
aside,  if,  in  the  opinion  of  the  trial  judge, 
it  was  "notoriously  wrong,"  and  the  jury 
were  punished  and  their  verdict  set  aside 
by  attaint  at  the  suit  of  the  King,  but  not 
at  the  suit  of  the  prisoner,  in  case  of  his 
conviction.  Such  was  the  right  of  trial  by 
jury  in  its  sum  total,  in  its  tout  ensemble 
as  it  was  known,  practised,  and  existed  at 
common  law.  Was  there  any  change  in  this 
state  in  regard  to  that  right,  and  in  the 
methods  of  its  practice  as  known  and  prac- 
tised at  common  law?  Yes;  changes  most 
radical  were  effected  at  least  as  early  as 
the  Statutes  of  1835,  which  provided: 
"Where  the  jury  find  a  verdict  of  guilty, 
and  fail  to  agree  on  the  punishment  to  be 
inflicted,  or  do  not  declare  such  punishment 
by  their  verdict,  or  assess  a  punishment 
not  authorized  by  law,  and  in  all  cases  of 
judgment  on  confession,  the  court  shall  as- 
sess and  declare  the  punishment,  and  ren- 
der    judgment     accordingly."    Rev.     Stat. 
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1835,  S  4,  p.  493;  Rev.  Stat  1845,  §  4,  p. 
883;  2  Rev.  Stat  1855,  §  5,  p.  1196;  Gen. 
Stat  1865,  §  5,  p.  852.  And  the  statutes 
since  1825  have  fixed  the  punishment  to  be 
awarded  for  murder  in  the  first  degree. 
1  Rev.  Laws  1825,  S  3,  p.  282;  Rev.  Stat 
1835,  §  3,  p.  168;  Rev.  Stat  1845,  §  3,  p. 
344;  1  Rev.  Stat  1855,  §  3,  p.  559;  Gen. 
Stat  1865,  §  3,  p.  778.  That  punishment 
is  death,  and  has  so  continued  down  through 
every  subsequent  revision.  That  punish- 
ment is  assessed  by  the  law,  and  with  its  as- 
sessment neither  jury  nor  court  have  any 
hand  or  concern  whatever.  And  for  this 
reason  it  is  a  matter  wholly  irrelevant  to 
the  present  discussion  to  examine  what  the 
court  could  do  under  the  territorial  laws  in 
regard  to  fixing  the  punishment  in  murder 
and  rape  cases.  Sucn  investigations  savor 
too  much  of  the  last  year's  bird's  nest  the- 
ory. As  well  might  we  go  back  to  the 
French  laws. that  prevailed  in  this  county 
prior  to  the  "Louisiana  purchase."  The 
common  law,  in  its  right  of  trial  by  jury, 
has  never  prevailed  in  this  state,  so  far  as 
our  Reports  and  statutes  show;  certainly 
not  since  1835.  Since  that  period  such  a 
verdict  as  a  special  verdict  m  a  criminal 
case,  as  above  described^  or  the  setting  aside 
of  a  verdict  by  attaint  at  the  suit  of  the 
state,  when  in  favor  of  a  defendant,  because 
''notoriously  wrong,"  and  the  punishment 
of  a  jury  for  returning  such  wrong  verdict, 
have  never  been  known  in  this  state.  And 
yet  those  things  were  part  and  parcel — 
were  but  incidents  and  concomitants— of 
the  right  of  trial  by  jury  as  known  and 
practised  at  common  law. 

With  matters  in  this  statutory  posture; 
with  the  duties  of  a  jury  in  returning  a 
verdict,  and  of  the  court  when  such  verdict 
should  be  returned,  firmly  and  explicitly  es- 
tablished by  positive  law;  and  with  our  ju- 
risprudence in  regard  to  such  matters  set- 
tled by  not  infrequent  decisions  of  this 
court,  —  the  Constitution  of  1875  was 
adopted.  What  does  that  Constitution  say 
touching  the  point  in  hand?  It  says: 
"The  right  of  trial  by  jury  as  heretofore  en- 
joyed shall  remain  inviolate."  Enjoyed 
where,  when,  or  how?  Enjoyed  as  it  ex- 
isted at  common  lawT  Enjoyed  as  it  ex- 
isted m  England  T  Enjoyed  as  it  existed 
when  this  state  was  a  territory?  The  bill 
of  rights  does  not  thus  deolare.  Had  it 
been  intended  that  that  right  was  to  be 
measured  and  defined  by  its  definition  and 
limitations  as  known  and  existing  at  com- 
mon law,  then  the  framers  of  our  bill  of 
rights  were  singularly  unfortunate  in  their 
use  of  language.  Had  they  designed  to 
perpetuate  the  right  as  it  existed  at  com- 
mon law,  the^  would  have  so  declared  in 
terms  too  plain  to  be  misunderstood.  They 
said  "as  heretofore  enjoyed."  Enjoyed 
where?  Why,  here  in  Missouri,  and  not  in 
any  foreign  country.  Enjoyed  as  it  had 
been  laid  down  in  our  statutes  and  ex- 
pounded in  our  frequent  decisions  prior  to 
the  adoption  of  the  Constitution  of  1875. 
That  is  what  was  meant  and  only  that. 
And  this  court  has  so  decided  in  State  v. 
Bookatruck,  136  Mo.,  loo.  cit.  358,  38  S.  W. 
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317.  For  sixty-seven  years  the  right  of 
trial  by  jury  has  been  enjoyed  in  tbis  state 
as  pointed  out  in  our  statutes  and  practised 
in  our  courts,  and  now  at  this  late  day  we 
are  gravely  told  that,  in  spite  of  ne&rly 
three  quarters  of  a  century  of  statutory 
definition  and  judicial  practice  and  exposi- 
tion, the  legislature  could,  at  a  word,  wipe 
out  all  these  statutory  provisions,  wipe  ont 
the  28th  section  of  the  bill  of  rights,  and 
restore  to  full  vigor  the  common-law  ri^bt 
of  trial  by  jury,  with  all  its  crudities,  in- 
justice, and  barbarisms.  I  do  not  believe  it. 
In  Creve  Cctur  Lake  Ice  Co,  v.  Tamm,  13S 
Mo.  385,  39  S.  W.  791,  touching  the  right 
of  trial  by  jury,  quotation  is  approvingly 
made  from  Edtcardson  v.  Oamhart,  56  Mo. 
81,  where  Judge  Vories  said:  "It  is  not  to 
be  presumed  that  the  provision  of  the  Con- 
stitution relied  on  was  intended  to  change 
the  law  as  it  then  existed,  and  had  been 
practised  in  the  state  for  a  quarter  of  a 
century.  The  object  of  the  framers  of  the 
Constitution  must  have  been  to  preserve  the 
right  of  trial  by  jury  as  it  then  existed  and 
had  been  practised  in  this  state,  and  not  to 
establish  a  new  rule  of  practice  on  that 
subject.'  This,  then,  was  the  state  of  the 
law  when  the  Constitution  of  1875  was 
framed  and  submitted  to  the  people  of  Mis- 
souri for  adoption.  As  then  understood 
and  construed  by  the  court  of  last  resort  in 
this  state,  neither  the  Constitutions  of  1820 
nor  that  of  1865  prohibited  the  courts  from 
referring  cases  without  the  consent  of 
either  party,  in  the  cases  mentioned  in  the 
statutes.  The  right  to  a  jury  trial  then 
was  modified  to  this  extent  by  this  power 
to  appoint  referees.  These  references  had 
been  sanctioned  by  the  statutes  and  the 
opinions  of  the  supreme  court  many  years 
before  that  Constitution  was  framed,  and 
when  the  people  adopted  it  they  ratified  the 
provision  as  to  jury  trial  as  it  had  been  en- 
joyed previously  thereto;  that  is  to  say, 
they  adopted  it  with  the  construction  al- 
ready placed  upon  it;  otherwise  the  words 
'as  heretofore  enjoyed'  are  utterly  mean- 
ingless." And  it  was  further  said  in  that 
case,  in  concluding  the  opinion:  "As  the 
statute  itself  is  an  exception  to  the  right  of 
trial  by  jury,  we  shall  not  extend  it  by  loose 
construction."  If  the  language  just  quoted 
is  good  law  as  to  a  reference  case,  why  not 
equally  good  and  equally  applicable  to  the 
case  at  bar.  If  not,  why  not?  I  take  it, 
then,  as  twice  decided  by  this  court,  the 
Constitution  of  1875,  upon  its  adoption,  had 
the  effect  to  perpetuate  and  place  beyond 
legislative  interference  any  beneficial  or  fa- 
vorable incident  pertaining  to  the  right  of 
trial  by  jury  as  it  existed  at  the  time  that 
Constitution  was  adopted.  Amon^  those 
substantial,  favorable,  and  beneficial  inci- 
dents pertinent  to  such  right  was  the  coin- 
cident right  to  have  the  jury  assess  the 
punishment  in  all  cases  of  felony.  And,  of 
course,  the  constitutional  provision  and 
guaranty  that  "the  right  of  trial  by  jury  as 
heretofore  enjoyed  shall  remain  inviolate,*^ 
would  apply  as  well  to  all  newly  created 
felonies  as  to  those  in  existence  when  the 
present    Constitution    was    adopted.    This 
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point  has  passed  into  precedent.  Thus  in 
the  court  of  appeals  of  New  York  it  is  said : 
**.  .  .  Trial  by  jury  in  all  cases  in 
which  it  has  heretofore  been  used  shall  re- 
main inviolate  forever'  is  broad  enough  and 
efficacious  enough  to  secure  it.  The  ex- 
pression *in  all  cases  in  which  it  has  here- 
tofore been  used'  is  generic.  It  does  not 
limit  the  ri^ht  to  the  mere  instances  in 
which  it  haa  been  used,  but  extends  it  to 
such  new  and  like  cases  as  might  after- 
wards arise.  For  instance,  felonies  were 
triable  only  by  juries.  I  do  not  doubt  that 
all  new  felonies  must  be  tried  in  that  way, 
and  that  by  force  of  this  section.  .  .  . 
The  other  section  does  require  it,  as  well  in 
new  felonies  as  in  old,  because  they  belong 
to  the  class  of  cases  in  which  at  the  adop- 
tion of  the  Constitution  such  a  trial  was 
used,"  Wynehamer  v.  People,  13  N.  Y.,  loo, 
<Ht,  426.  See  also  Colon  v.  Liak,  153  N.  Y. 
188,  47  N.  E.  302. 

The  attorney  general,  however,  says:  "It 
must  be  remembered  the  Constitution  of 
Missouri  is  not  a  grant  of  power  to  the  gen- 
eral assembly,  but  a  restriction;  and,  if 
there  is  no  provision  in  it  that  prohibits  the 
general  assembly  from  providing  for  the 
<*ourt  assessing  the  pumshment,  then  the 
general  assembly  has  the  power  to  do  so.'* 
But  this  assertion  overlooks  the  well-settled 
rule  of  constitutional  construction  on  this 
point.  An  eminent  jurist  and  author  says: 
"Another  rule  of  construction  is  that,  when 
the  Constitution  defines  the  circumstances 
under  which  a  right  may  be  exercised  or  a 
penalty  imposed,  the  specification  is  an  im- 
plied prohibition  against  legislative  inter- 
ference to  add  to  the  condition,  or  to  extend 
the  penalty  to  other  cases.  On  this  ground 
it  has  been  held  by  the  supreme  court  of 
Maryland  that,  where  the  Constitution  de- 
fines the  qualifications  of  an  officer,  it  is  not 
in  the  power  of  the  legislature  to  change  oi 
superadd  to  them«  unless  the  power  to  do 
so  is  expressly  or  by  necessary  implication 
conferred  by  the  Constitution  itself.  Other 
cases  recognizing  the  same  principle  are  re- 
ferred to  in  the  note.  .  .  .  We  are  not, 
therefore,  to  expect  to  find  in  a  Constitution 

Provisions  which  the  people,  in  adopting  it, 
ave  not  regarded  as  of  high  importance, 
and  worthy  to  be  embraced  in  an  instru- 
ment which  for  a  time,  at  least,  is  to  con- 
trol alike  the  government  and  the  governed, 
and  to  form  a  standard  by  which  is  to  be 
measured  the  power  which  can  be  exercised 
as  well  by  the  delegate  as  by  the  sovereign 
people  themselves.  If  directions  are  given 
respecting  the  times  or  modes  of  proceeding 
in  which  a  power  should  be  exercised,  there 
is  at  least  a  strong  presumption  that  the 
people  designed  it  should  be  exercised  in 
that  time  and  mode  only;  and  we  impute  to 
the  people  a  want  of  due  appreciation  of 
the  purpose  and  proper  province  of  such  an 
instrument  when  we  infer  that  such  direc- 
tions are  given  to  any  other  end, — espe- 
cially when,  as  has  been  already  said,  it  is 
but  fair  to  presume  that  the  people,  in  their 
Constitution,  have  expressed  themselves  in 
careful  and  measured  terms,  corresponding 
with  the  immense  importance  of  the  powers 
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delegated,  and  with  a  view  to  leave  as  little 
as  possible  to  implication."  Cooley,  Const. 
Lim.  6th  ed.  pp.  78,  79,  93,  94.  Touching 
the  same  topic,  Denio,  Ch.  J.,  says:  "But 
the  affirmative  prescription  and  the  general 
arrangements  of  the  Constitution  are  far 
more  fruitful  of  restraints  upon  the  legisla- 
ture. Every  positive  direction  contains  an 
implication  against  anything  contrary  to  it, 
or  which  would  frustrate  or  disappoint  the 
purpose  of  that  provision.  The  frame  of 
the  government,  the  ^ant  of  legislative 
power  itself,  the  organization  of  the  execu- 
tive authority,  the  erection  of  the  principal 
courts  of  justice,  create  implied  limitations 
upon  the  lawmaking  authority  as  strong  as 
though  a  negative  was  expressed  in  each  in- 
stance." People  ex  rel.  Wood  v.  Draper,  15 
N.  Y.  544.  These  authorities  distinctly 
show  that  the  doctrine  of  ''affirmative  speci- 
fication excludes  implication,"  and  that 
that  and  the  similar  rule  or  maxim  of  Ew- 
pressio  unius,  etc.,  apply  alike  to  constitu- 
tions and  to  statutes;  and  so  this  court  has 
held  in  Citizens*  Nat,  Bank  v.  Oraham,  147 
Mo.,  loc.  oit,  257,  48  S.  W.  910.  To  the  like 
effect,  see  Ew  parte  Joffee,  46  Mo.  App., 
loo,  cit.  365,  and  cases  cited. 

But  it  is  contended  that,  even  if  that  por- 
tion of  9  1838  be  held  invalid  which  author- 
izes the  court  to  assess  the  punishment,  yet 
that  this  part  may  be  separated  from  the 
rest  of  the  section,  and  the  section,  being 
thus  expurgated,  could  still  stand  as  a 
valid  enactment.  In  some  instances  this 
may  be  done.  Discussing  this  point,  this 
court  said:  "Now,  nothing  is  better  set- 
tled than  that  part  of  a  law  may  be  de- 
clared constitutionally  invalid,  and  yet 
another  portion  properly  separable  there- 
from, and  therefore  unexceptionable  in 
every  particular.  This  may  be  so  even 
though  the  sound  and  unsound  are 
in  one  section  together.  This  is  always  the 
rule  unless  the  parts,  sound  and  unsound, 
are  so  mutually  related,  so  blended  togeth- 
er, as  to  constitute  an  entirety,  making  ft 
evident  that,  unless  the  act  be  carried  into 
effect  as  a  whole,  it  could  not  have  received 
the  legislative  sanction.  Bishop,  Statutory 
Crimes,  §  34,  and  cases  cited."  State  v. 
Bcckatruck,  136  Mo.,  loo,  cit,  353,  38  S.  W. 
317.  A  similar  view  was  expressed  in  Lan- 
dis  y,*Vineland,  54  N.  J.  L.  75,  23  Atl.  357. 
In  that  case  an  ordinance  created  an  of- 
fense, and  prescribed  the  penalty  for  its  vio- 
lation. That  portion  of  the  ordinance  pre- 
scribing the  penalty  was  held  to  be  void, 
and  the  question  presented  to  the  court  was 
whether  the  residue  of  the  ordinance,  declar- 
ing what  should  be  an  offense,  was  also  in- 
validated. The  court  said:  "The  princi- 
ple to  be  applied  is  that,  if  part  of  a  law 
be  void,  other  essential  and  connected  parts 
are  also  void ;  but  where  that  part  which  is 
bad  is  independent,  and  not  essentially  con- 
nected with  the  remainder,  the  latter  will 
stand.  ...  In  applying  this  principle 
the  question  to  be  decided  is  whether  it  is 
clear  that  if  the  void  part  of  the  enactment 
be  obliterated  the  residue  will  still  express 
that  which  the  le^slature  intended  to  be- 
come laWj  and  which  is  enforceable  as  law. 


862 


MiSSOUBI  SUFBEMS  COUBT. 


In  the  present  case  the  mayor  and  counsel 
ordained  that  certain  acts  should  be  visited 
with  a  fine  not  exceeding  $10.  Is  it  clear 
that  they  intended  that  such  acts  might  be 
visited  with  a  fine  of  $207  Is  it  clear  that, 
if  they  had  understood  that  the  penalty 
might  amount  to  $20^  they  would  have  de- 
fined the  prohibited  conduct  in  the  same 
terms?  I  think  not.  The  misconduct  and 
the  penalty  denounced  by  them  must  have 
been  connected  in  their  minds  as  essential 
parts  of  a  single  law.  If  the  court  should 
substitute  the  statutory  penalty  for  that 
fixed  in  tiie  ordinance,  a  law  would  be  framed 
which  the  legislative  power  has  not  ex 
pressed  its  intention  to  enact."  Touching 
this  subject  an  eminent  author  and  jurist 
observes:  **lf  thev  are  so  mutually  con- 
nected with  and  dependent  on  each  other, 
us  conditions,  considerations,  or  compensa- 
tions for  each  other,  as  to  warrant  the  be- 
lief that  the  legislature  intended  them  as  a 
whole,  and  if  all  could  not  be  carried  into 
effect  the  legislature  would  not  pass  the 
residue  independently,  then,  if  some  parts 
are  unconstitutional,  all  the  provisions 
which  are  thus  dependent,  conditional,  or 
connected  must  fall  with  them."  Cooley, 
Const.  lim.  6th  ed.  211,  212.  And  in  a  note 
to  the  above  the  same  author  very  acutely 
remarks:  ''It  must  be  obvious  in  any  case 
where  a  part  of  an  act  is  set  aside  as  uncon- 
stitutional that  it  is  unsafe  to  indulge  in  the 
same  extreme  presumptions  in  support  of 
the  remainder  tnat  are  allowable  in  support 
of  a  complete  act  when  some  cause  of  in- 
validity is  suggested  to  the  whole  of  it.  In 
the  latter  case  we  know  the  legislature  de- 
signed the  whole  act  to  have  effect,  and  we 
should  sustain  it  if  possible;  in  the  former 
we  do  not  know  that  the  legislature  would 
have  been  willing  that  a  part  of  the  act 
should  be  sustained  if  the  remainder  were 
held  void,  and  there  is  generally  a  presump- 
tion more  or  less  strong  to  the  contrary. 
While,  therefore,  in  the  one  case  the  act 
should  be  sustained  unless  the  invalidity  is 
clear,  in  the  other  the  whole  should  fall  un- 
less it  is  manifest  the  portion  not  opposed 
to  the  Constitution  can  stand  by  itself,  and 
that  in  the  legislative  intent  it  was  not  to 
be  controlled  or  modified  in  its  construction 
and  effect  by  the  part  which  was  void.*' 
Cooley,  Const.  Lim.  212.  An  instance  of 
holding  the  whde  act  invalid  because  of  the 
Invalidity  of  a  portion  of  it  occurred  in 
Texas.  There  a  statute  made  the  same  pro- 
vision for  taxing  telegraph  messages  sent 
to  points  within  and  to  points  without  the 
state,  and,  as  it  was  void  as  to  the  latter, 
it  was  held  wholly  void.  Western  U,  Teleg, 
Co.  V.  State,  62  Tex.  630. 

In  the  case  at  bar  it  is  by  no  means 
either  clear  or  probable  that  the  legislature 
would  have  enacted  the  section  in  dispute 
unless  the  clause  giving  the  court  the  right 
to  assess  the  punishment  had  been  inserted. 
Including  the  various  degrrees,  our  Criminal 
Code  of  this  state  defines  and  punishes  over 
300  felonies,  and  in  every  one  of  them  (ex- 
cept where  the  punishment  is  fixed  by  law, 
as  in  murder  in  the  first  degree)  it  is  the 
duty  of  the  jury  to  assess  the  punishment; 
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and  the  only  instance  known  to  our  laws 
where  the  court  has  a  discretion  to  assess 
the  punishment  is  where  a  violation  of  § 
1838  is  prosecuted  to  a  conviction.  In 
every  other  instance  the  punishment  is  to 
be  assessed  by  the  jury,  if  they  agree.  Rev. 
Stat.  1899,  S  2648.  And  if  they  find  a  de- 
fendant guilty,  and  fail  to  agree  on  the 
punishment  or  to  declare  it  in  their  ver- 
dict, or  assess  a  punishment  not  authorized 
by  law,  then,  and  then  only,  can  the  court 
assess  and  declare  the  punishment.  Id.,  § 
2649.  In  other  cases,  where  the  jury  agree, 
but  bring  in  a  verdict  below  the  limit  of  le- 
gal punishment,  there  the  court  must  raise 
the  punishment  to  the  lowest  legal  limit. 
Id.,  §  2650.  Or  if  the  jury  in  thwr  verdict 
assess  a  punishment  higher  than  the  legal 
limit,  there  the  court  must  fix  the  punish- 
ment at  the  highest  legal  limit.  Rev.  Stat. 
1899,  §  2651.  Under  Rev.  Stat.  1899,  i 
2652,  the  court  is  authorized  to  reduce  the 
punishment  assessed  by  the  jury.  These 
sections  have  been  on  our  statute  books  ever 
since  1835,  and  perhaps  for  a  longer  period, 
and  come  down  to  Gen.  Stat.  1865,  and  are 
still  the  law.  These  statutes  heretofore 
quoted  constituted  the  sum  total  of  the 
right  of  trial  by  jury  as  understood  and 
practised  when  the  Constitution  of  1875 
was  adopted;  and  they  explicitly  delimited 
the  respective  provinces  of  court  and  jury 
as  to  assessment  of  punishment  in  criminal 
cases,  and  such  delimitations  became,  to  all 
intents  and  purposes,  part  and  parcel  of 
that  Constitution  upon  its  adoption.  Con- 
sidering the  fact  that,  of  all  the  felonies 
punishable  under  our  statutes,  the  one  de- 
nounced in  §  1838  Is  the  only  one  where,  the 
jury  not  having  failed  to  agree,  the  court 
has  to  fix  the  punishment,  it  seems  beyond 
rational  belief  that  the  legislature  should 
have  so  drawn  that  section,  thereby  causing 
it  to  differ  from  all  our  other  penaf  statutes, 
unless  upon  the  hypothesis  of  having  their 
intent,  aim,  and  purpose  concentrated  on 
the  sole  design  of  carrying  the  act  into  ef- 
fect as  a  whole,  whereby  the  right  of  trial 
by  jury  as  heretofore  enjoyed  should  be  so 
far  modified  that  for  their  discretion  should 
be  substituted  the  discretion  of  the  court, 
unless,  also,  as  suggested  in  Landis'a  Case, 
54  N.  J.  L.  75,  23  Atl.  357:  "The  miscon- 
duct and  penalty  denounced  by  them 
must  have  been  connected  in  their  minds  as 
essential  parts  of  a  single  law."  Consider- 
ing the  litigated  section  in  every  possible 
way,  both  on  reason  and  authority,  the  sec- 
tion should  be  held  invalid  for  the  reasons 
heretofore  stated,  and  that  such  invalidity, 
taking  its  origin  in  the  clause  which  con- 
fers unwarranted  discretion  on  the  court, 
permeates  with  its  poison  the  whole  section, 
and  causes  it  to  fall  under  the  ban  of  the 
Constitution. 

And  just  here  I  wish  to  make  a  few  addi- 
tional observations:  The  assertion  has 
been  made  that  "the  change  in  the  tribunal 
or  agency  which  shall  assess  the  punishment 
which  the  law  prescribes  in  no  manner  de- 
prives the  defendant  of  any  of  the  substan- 
tial rights  secured  bv  the  right  of  trial  by 
jury  as  at  common  law«  or  as  enjoyed  on- 
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der  the  laws  of  this  state  prior  to  1875.'' 
But  this  is  mere  assertion.  The  one-man 
power  has  always  been  carefully  guarded 
against  and  restricted  both  in  the  civil  and 
criminal  statutes,  practice,  and  jurisprudence 
of  this  state.  But  we  are  not  here  to  in- 
quire whether  the  allowing  of  a  judge  to  as- 
sess the  punishment  in  a  criminal  case 
would  be  just  as  fair  to  the  defendant  as  if 
assessed  by  a  jury.  The  question  is,  What 
has  §  28  of  the  bill  of  rights  ordained  in 
this  regard?  But  even  were  we  to  look  at 
the  bill  of  rights,  as  contemplated  in  the  as- 
sertion just  quoted,  still  the  odds  would  be 
against  the  correctness  of  that  assertion. 
Speaking  of  the  one-man  power,  and  the 
danger  of  its.  unrestricted  exercise  in  deter- 
mining matters  of  mere  fact  by  a  judge, 
Judge  Gooley,  quoting  from  Blackstone, 
says:  "'In  settling  and  adjusting  a  ques- 
tion of  fact,  when  intrusted  to  any  single 
magistrate,  partiality  and  injustice  have  an 
ample  field  to  range  in,  either  by  boldly  as- 
serting that  to  be  proved  which  is  not  so, 
or  by  more  artfully  suppressing  some  cir- 
cumst^sinces,  stretching  and  warping  others, 
and  distinguishing  away  the  remainder.'  3 
Bl.  Com.  380."  Upon  this  Judge  Cooley  re- 
marks: ''These  are  evils  which  jury  trial 
is  designed  to  prevent."  Cooley,  Const. 
JAm.  392,  note.  Our  legislators  and  our 
Constitution  framers  were  doubtless  aware 
of  the  mentioned  danger,— of  the  one-man 
power, — and  therefore  carefully  guarded 
every  avenue  against  its  stealthy  approaches 
and  its  insidious  advance.  Again,  the  assess- 
ment of  the  punishment  to  be  inflicted  is 
part  and  parcel  of  the  issue  joined  between 
the  state  and  the  prisoner.  If  the  verdict 
omits  to  find  a  part  of  the  issue,  to  wit,  the 
punishment  to  be  assessed,  it  is  as  fata)  to 
the  validity  of  the  verdict  as  is  the  failure 
to  find  the  accused  guilty.  Wynn  y.  State, 
1  Blackf.  28,  and  cases  cited;  1  Bishop, 
New  Crim.  Law,  S  1012.  So  that  if,  in 
spite  of  positive  statutory  law  in  existence 
on  our  statute  books,  and  practised  daily 
and  adjudicated  in  our  courts  for  forty 
years,  in  regard  to  the  right  of  trial  by 
jury, — a  practice  sanctioned  by  its  adoption 
by  the  Constitution  of  1875, — the  legislature 
can  take  away  from  the  jury  the  power  to 
find  a  part  of  the  issue,  to  wit,  the  punish- 
ment to  be  assessed,  and  still  that  law  be 
constitutional,  no  reason  can  be  given  why 
a  law  would  not  be  equally  constitutional 
which  should  take  away  from  the  jury  the 
power  to  find  the  other  part  of  the  issue,  to 
wit,  the  gailt  of  the  accused,  and  leave  that, 
also,  to  be  determined  by  the  court.  This  is 
so,  and  you  cannot  deny  it.  Moreover,  to 
further  illustrate  the  point  of  the  assess- 
ment of  the  punishment  being  a  part  of  the 
issue,  suppose  that  the  jury  in  an  ordinary 
case  of  felony  should  bring  in  a  verdict  of 
guilty;  could  the  prisoner  waive  the  assess- 
ment of  the  punishment  by  the  jury,  and 
successfully  call  upon  the  court  to  assess 
the  same?  Certainly  not.  If,  then,  the  ac- 
cused could  not  waive  the  assessment  of  the 
Sunishment  by  junr,  then,  according  to 
udge  Cooley,  plainly  the  legislature  could 
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not   taks   it   away.     Swart   v.   iKimhle,   43 
Mich.  448,  5  N.  W.  635. 

Having  discussed  the  chief  constitutional 
question  involved  in  this  cause,  it  is  proper 
to  take  up  for  examination  that  feature  of 
the  cause  which  constitutes  the  main 
ground  on  which  defendant's  appeal  is  bot- 
tomed, to  wit,  the  entire  insufficiency  of  the 
evidence  to  support  the  verdict.  The  prose- 
cutrix, as  will  presently  more  fully  and  at 
large  appear,  testified  to  a  clear  case  of 
rape.  Defendant,  upon  this,  and  at  the 
close  of  the  testimony,  asked  this  instruc- 
tion: "If  you  believe  from  the  evidence 
that  the  defendant  had  sexual  intercourse 
with  the  prosecuting  witness,  Jessie  Cham- 
pagne, but  that  such  intercourse  was 
against  the  will  and  consent  of  said  Jessie 
Champagne,  and  was  had  by  means  of  force 
and  violence  used  by  said  defendant,  and 
that  said  Jessie  Champagne  resisted  having 
such  intercourse,  then  you  will  acquit  the 
defendant."  Comparing  S  1837,  supra, 
with  its  associate  section,  1838,  we  find  that 
they  respectively  define  totally  distinct  and 
independent  crimes, — the  firsts  a  crime  of 
force,  violence,  or  intimidation,  or  a  com- 
bination of  all  these  three;  the  second,  the 
ordinary  instance  and  illustration  of  the 
"irrepressible  conflict"  where  mutual  desire 
seeks  and  finds  its  outlet  and  gratification. 
But  this,  the  law,  where  the  parties  are  of 
a  certain  age,  taboos.  There  is  neither 
likeness  nor  similitude  between  the  crimes 
described  in  the  two  sections, — neither  as  to 
their  ingredients  nor  their  punishments. 
The  highest  punishment  of  the  first  is 
death;  its  lowest,  imprisonment  for  five 
years;  while  the  highest  punishment  which 
can  be  inflicted  under  the  second  is  impris- 
onment for  two  years;  the  lowest,  one 
month's  imprisonment  and  a  fine  of  $100. 
These  considerations  clearly  show  that  the 
crime  designated  in  §  1838  is  not  one  of  the 
lower  degrees  of  the  crime  described  in  f 
1837.  If  it  could  be  justly  thus  regarded, 
it  would  be  only  upon  the  theory  that  § 
1838  applies  to  all  cases  of  carnal  knowl- 
edge by  a  man  over  sixteen  with  a  chaste 
unmarried  female  between  the  ages  of  four- 
teen and  eighteen  years,  whether  with  the 
consent  of  such  female,  or  forcibly  and 
against  her  will,  and  that  such  man,  though 
proved  guilty  of  rape,  could  be  convicted 
of  mere  carnal  knowledge.  And  if  the  of- 
fense described  in  1838  could  be  regarded  as 
one  of  lesser  degree  than  that  described  in 
1837,  then  it  would  follow  that  a  man  could 
be  indicted  under  that  section,  and,  on 
proof  of  mere  carnal  knowledge,  convicted 
under  §  1838.  Nay,  more;  counts  for  rape 
and  for  carnal  knowledge  could  be  united  in 
the  same  indictment,  and  a  conviction  oc- 
cur as  the  evidence  might  turn  out  to  be, 
while  our  statute  only  allows  such  counts 
to  be  united  "when  by  law  an  offense  com- 
prises different  degrees,"  and  there  the  "in- 
dictment may  contain  counts  for  the  differ- 
ent degrees  of  the  same  offense."  Rev. 
Stat.  1899,  §  2524.  Furthermore,  if  mere 
carnal  knowledge,  as  designated  in  S  1838, 
is  one  of  the  degrees  of  the  crime  of  rape, — 
if  that  word  is  a  mere  generic  term  for  all 
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Bexiial  offenses, — then  a  far  more  compre- 
hensive and  far-reaching  result  would  fol- 
low than  that  already  announced,  because 
then  an  indictment  could  contain  counts  for 
rape;  for  carnal  knowledge;  for  defiling  a 
girl  under  one's  protection,  by  carnally 
knowing  her  (Rev.  Stat.  1899,  §  1845)  ;  for 
seduction  (Rev.  Stat.  1899,  S  1844) ;  and  for 
incest  (Rev.  Stat.  1899,  §  2172).  But  such 
a  theory  would  require  gpreat  temerity  to 
attempt  to  maintain  it.  Especially  so  as 
this  court  has  expressly  decided  that,  where 
rape  is  proved,  incest  ceases.  State  v.  El- 
lis, 74  Mo.,  loc,  cit.  386,  41  Am.  Rep.  321, 
and  cases  cited.  Especially  so,  as  this 
court  has  three  times  decided,  in  State  v. 
Woolaver.  77  Mo.  103,  State  v.  Strattman, 
100  Mo.  540,  13  S.  W.  814,  and  State  v. 
Lingle,  128  Mo.  528,  31  S.  W.  20,  that,  un- 
der §  1845,  if  force  be  used,  there  can  be  no 
conviction  of  the  offense  therein  mentioned. 
Now,  if  proof  of  force  defeats  Uie  indict- 
ment under  §  1845,  and  defeats  it  under  § 
2172,  why  does  it  not  logically  do  so  under 
S  1838?  This  question  suggests  the  only 
reasonable  answer  that  can  be  returned, 
und  that  is  that  it  does. 

Again,  we  have  statutes  declaring,  in  ef- 
fect, that  a  party  cannot  complain,  and  is 
not  entitled  to  a  reversal,  because  not  con- 
victed of  a  higher  offense  than  that  with 
which  he  is  charged,  or  where  he  is  found 
guilty  of  an  offense  necessarily  included  in 
that  charged  against  him.  State  v.  Oatee, 
130  Mo.,  loc.  dt.  357,  32  S.  W.  971,  and 
cases  cited  and  statutes  cited.  Now,  evi- 
dently, this  court  did  not  consider  in  Ellis* s 
Case,  74  Mo.  386,  41  Am.  Rep.  321,  that  the 
crime  of  incest  was  necessarily  included  in 
the  crime  of  rape,  nor  that  the  latter  was 
a  higher  degree  of  the  same  offense,  because, 
had  it  done  so,  it  must,  as  of  course,  have 
affirmed  the  judgment  of  conviction;  and 
the  same  remark  applies  to  the  Woolaver^ 
Strattman,  and  Lingle  Cases,  above  cited, 
where  this  court  would  evidently  have  re- 
versed the  judgment  of  conviction  had  the 
crime  of  rape  been  proved.  Tested  by  these 
considerations,  and  tried  under  these  rules, 
it  is  ditiicult  to  see  how  a  like  conclusion 
can  fail  of  being  reached  in  the  case  before 
us.  If  consent  prevents  rape,  and  convicts 
of  incest,  or  if  rape  predominates,  and  pre- 
vents conviction  of  incest,  or  if  rape,  inter- 
vening, where  a  guardian  defiles  his  ward 
by  carnally  knowing  her,  prevents  conviction 
under  §  1845,  how  can  it  with  any  show  of 
reason  be  said  that  having  carnal  knowledge 
under  §  1838,  by  means  and  through  instru- 
mentality of  rape,  authorizes  a  conviction 
under  that  section?  How  can  carnal  knowl- 
edge obtained  without  consent  defeat  prose- 
cution in  the  two  classes  of  cases  before 
mentioned,  and  yet  fail  to  do  so  under  the 
provisions  of  §  1838?  The  theory  of  the 
state  on  this  point,  reduced  to  its  last  an- 
alysis, renders  it  possible  for  the  grand  jury 
or  the  prosecuting  attorney  to  elect  under 
which  section  (1837  or  1838)  the  accused 
shall  be  prosecuted  for  the  very  same  act. 
If  the  case  is  pretty  strong  against  him,  in- 
dict him  under  §  1837.  If  the  case  be  re- 
garded weak,  indict  under  S  1838,  and  then 
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all  you  have  to  prove  is  the  carnal  knowl- 
edge; and  if,  in  aoing  so,  you  prove  a  clear 
case  of  rape,  this  amounts  to  no  defense. 
Men  who  are  tried  for  crime  must  not  be 
too  nice  as  to  the  number  of  the  section  un- 
der which  they  are  indicted.  What  does  it 
concern  them  whether  the  last  figure  of  the 
number  of  the  section  is  a  7  or  an  8?  Fur- 
ther, under  this  head:  If  the  theory  of  the 
state  be  correct,  and  if  it  be  true  that  the 
offense  mentioned  in  1838  is  not  one  of  the 
degrees  of  the  offense  mentioned  in  1837, 
then  the  state  has  the  option,  for  the  same 
act,  to  indict  under  either  section,  and,  if 
defeated  on  the  first  one,  may  indict  under 
the  second,  and  vice  versa,  and  a  judgment 
of  acquittal  would  be  no  bar  to  a  second 
prosecution  under  the  other  section.  And 
just  here  this  additional  thought  occurs, 
and  presents  itself  in  the  form  of  this 
query :  If  the  accused  must  be  apprised  by 
the  indictment  of  "the  nature  and  cause  of 
the  accusation"  (Const,  art.  2,  9  22),  how 
is  this  right  preserved  where  he  is  indicted 
for  one  thing,  proved  guilty  of  another,  and 
still  convicted  under  the  groundless  and 
unproved  charge?  These  remarks  brin^  in- 
to view  State  v.  Knock,  142  Mo.  515,  44  S. 
W.  235,  on  which  the  state  relies.  I  am 
abundantly  satisfied,  since  pursuing  the 
above  train  of  thought  in  the  light  of  the 
authorities  and  statutes  cited,  that  that 
case,  on  the  point  of  force  being  immaterial 
under  S  1838,  was  erroneously  decided,  and 
should  no  longer  be  followed.  But  the  er- 
ror on  that  point  was  harmless,  since  no 
force  was  there  in  evidence,  and  so  the  re- 
mark was  of  the  obiter  variety,  but  which 
sometimes  is  as  damaging  as  a  direct  out 
and  out  ruling.  The  instruction  above 
mentioned  should  therefore  have  been  given. 
We  come  now  to  the  predominant  reason 
which  induced  this  appeal,  to  wit,  the  utter 
insufiiciency  of  the  evidence  to  warrant  a 
conviction.  The  testimony  of  the  prosecu- 
trix, on  which  alone  this  prosecution  rests, 
is,  in  its  substance  and  practical  totality, 
the  following:  The  story  of  the  occurrence, 
as  told  by  Jessie  Champagne,  the  prosecu- 
trix, is  this:  At  the  time  of  the  assault, 
June  7,  1899,  she  had  passed  sixteen  years 
of  age.  While  she  was  yet  an  infan^  her 
mother  died,  and  she  was  reared  by  Mrs. 
Mary  Irwin,  the  mother-in-law  of  the  de- 
fendant, with  whom  she  lived  frt>m  the  time 
she  was  three  years  of  age  in  a  two-room 
cottage  on  the  farm  of  Sylvester  Harney,  the 
defendant's  father,  near  Lake  Contrary,  m 
Buchanan  county.  In  another  house,  situ- 
ated in  the  same  yard,  on  the  same  farm, 
and  only  30  yards  distant  from  where  Mrs. 
Irwin  and  the  prosecutrix  lived,  the  defend- 
ant, with  his  wife  and  three  children  (the 
oldest  eleven  and  the  youngest  three  years 
of  age),  the  defendant's  father,  and  the 
prosecutrix's  father,  resided,  and  were  ac- 
tually present  in  that  other  house  at  the 
time  of  the  supposed  outrage.  The  defend- 
ant was  thirty-six  years  old,  and  had  lived 
on  this  farm  all  his  life.  The  prosecutrix 
had  known  him  intimately  since  she  was  a 
child.  One  evening  in  June,  1899,  after 
supper,  Mrs.  Irwin  went  over  to  the  defend- 
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unt's  house  to  help  Mrs.  Harney  wash  her 
dishes.  It  was  about  8:30  o'clock,  dusk, 
and  getting  dark.  The  prosecutrix  was 
alone  in  the  house.  She  stood  in  the  front 
room,  combing  her  hair.  Someone  entered, 
"grabbed  her  around  the  waist,''  and  kissed 
.her.  She  jerked  herself  free,  and,  turning, 
recognized  the  defendant.  She  ran  towards 
the  door,  but  before  she  could  escape  he 
<»ught  her  again,  and  dragged  her  to  a  bed 
in  the  room.  He  threw  her  upon  the  bed, 
and  forced  a  pillow  over  her  mouth.  She 
strugc^led  in  vain  to  free  herself.  She  tried 
to  halloo,  but,  for  the  pillow,  she  could  not. 
Presumably  holding  Uie  pillow  with  one 
hand,  and  controlling  her  hands  with  his 
other  hand,  in  some  manner  not  clearly  ex- 
plained by  the  witness,  he  raised  up  her 
clothes,  and  while  she  resisted  with  all  her 
power  he  ravished  her.  When  he  "let  her 
up,"  the  defendant  said,  "My  Grod,  Jess! 
don't  tell  my  wife,"  and  went  over  to  his 
own  house.  The  prosecutrix  testified  that 
she  was  a  pure,  innocent  girl ;  that  she  had . 
never  had  intercourse  with  any  man,  nor 
did  any  man  ever  attempt  to.  have  inter- 
course with  her ;  and  yet  she  admits  that  at 
the  time  she  was  raped  the  doors  to  her 
home  and  to  the  defendsint's  home  were 
open;  that  at  the  time  her  foster  mother, 
her  father,  the  defendant's  father,  and  his 
wife,  were  in  the  house  in  the  same  yard, 
not  90  feet  away;  and  though  it  nowhere 
appears  that  "she  was  under  restraint  or 
the  influence  of  threats,  or  that  she  appre- 
hended any  violence  from  the  accused,"  she 
did  not,  after  the  pillow  was  removed  from 
her  mouth,  and  the  defendant  had  departed 
in  peace,  halloo  or  make  any  outciy,  or  ex- 
hibit the  anguish  that  might  with  all  pro- 
priety have  been  expected  from  one  so  pure 
and  innocent;  but,  on  the  contrary,  she  tes- 
tified that,  when  defendant  left,  she  went 
out  on  the  front  porch  and  sat  down  to  cool 
off.  She  says  she  waited  there  for  her  fos- 
ter mother  to  return,  and  that  "I  kept  in- 
tending to  tell  her,  but  I  didn't;"  and  the 
prosecutrix  admits  that  she  made  no  com- 
plaint to  her,  nor  to  her  father,  nor  to  the 
defendant's  wife,  nor  to  any  other  person, 
then  or  at  any  other  time;  giving  no  ex- 
cuse for  her  failure  to  tell  her  mother;  giv- 
ing as  her  only  excuse  for  her  failure  to  tell 
her  father,  who  was  only  30  yards  away, 
that  she  did  think  she  would,  but  she  was 
iishamed  to;  and  giving  as  the  excuse  for 
failure  to  complain  to  the  defendant's  wife, 
"Well,  I  don't  know;  did  not  think  she 
would  believe  it,  anyhow."  She  further  tes- 
tified that  she  never  told  her  foster  mother 
as  to  what  had  occurred;  never  told  a  soul 
until  after  the  child  was  born,  and  then 
she  told  her  foster  mother.  And  she  never 
told  her  until  the  latter  asked  her,  "Jessie, 
who  was  the  cause  of  this?"  And  Jessie 
said  "John  Hamey."  This  answer  was 
given  in  response  to  the  state's  question, 
"Who  was  the  cause?"  over  defendant's  ob- 
jection and  exception  on  the  ground  that 
the  answer  would  be  hearsay.  After  the  al- 
leged rape,  and  down  at  least  to  the  corn- 
field incident,  three  months  after  the  child 
was  bom,  the  same  bearing,  attitude,  and 
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friendly  actions  which  had  existed  and  were 
customary  between  defendant  and  Jessie  be- 
fore the  episode  of  the  bed  and  the  pillow 
in  her  room  on  the  night  in  June  continued 
to  exist  without  a  break  in  their  uniform- 
ity. The  wife  of  the  defendant  testified, 
corroborating  Mrs.  Irwin,  the  state's  wit- 
ness, that,  durinff  all  the  time  that  elapsed 
from  the  alleged  assault  until  defendant's 
arrest,  she  and  the  defendant  and  her  fath- 
er-in-law and  Mrs.  Irwin  and  the  prosecu- 
trix visited  each  other,  and  that  she  never 
saw  any  change  whatever  in  the  conduct, 
relations,  or  feelings  that  had  existed  be- 
tween the  prosecutrix  and  the  defendant  be- 
fore the  crime.  Defendant's  family,  con- 
sisting of  a  wife  and  three  children,  from 
three  to  eleven  years  old,  with  defendant's 
aged  father,  his  mother-in-law,  the  prosecu- 
trix, whom  defendant  had  known  all  her 
life,  and  her  father,  all  continued  to  live  in 
the  same  yard  together,  with  no  discontinu- 
ance whatever  in  their  former  amicable  re- 
lations. They  all,  including  Jessie,  con- 
tinued to  visit  each  other  as  before,  and 
were,  in  fact,  as  one  large  family.  Mean- 
while, with  all  these  friendly  relations  still 
in  8tatu  qiu>  ante,  and  after  the  requisite 
time  had  elapsed,  when  signs  of  motherhood 
began  to  be  largely  and  more  largely  de- 
veloped, Mrs.  Irwin,  the  foster  mother,  re- 
marked to  Jessie,  "It  looks  funny  that  you 
are  sick  all  the  time,"  and  she  replied,  "Oh, 
ma,  you  always  say  something."  This  con- 
versation occurred  along  late  in  the  fall, 
after  the  affair  in  June.  It  furthermore 
appeared  from  the  testimony  of  the  prosecu- 
trix that,  although  she  and  the  defendant 
continued  to  ^  live  within  90  feet  of  each 
other,  she  never  spoke  to  him,  nor  he  to 
her,  about  the  connection  which  had  taken 
place  between  them,  until  about  three 
months  after  the  child  was  bom.  Then,  one  - 
day,  about  a  year  after  the  incident,  the 
defendant  and  her  father  were  plowing  in 
the  field,  and  prosecutrix  went  to  defendant 
there,  and  asked  him  to  support  her  child. 
The  two  were  alone.  Responding  to  this  re- 
quest, defendant  denied  its  beinff  his  child; 
that  he  had  nothing  to  do  with  it,  and 
wouldn't  support  it;  and  further  said,  "Oh, 
no,  Jessie,  you  can't  come  that."  There- 
upon the  defendant  asked  Jessie  whether 
she  had  told  her  father  about  the  matter, 
and,  when  she  replied  that  she  had  not,  de- 
fendant suggested  that  they  go  and  tell  him. 
They  went  together.  The  defendant  told  the 
father  that  the  prosecutrix  had  said  that  he 
was  the  father  of  the  child,  but  that  he  had 
nothing  to  do  with  it.  He  refused  to  pay 
any  money,  and  then  she  had  him  arrested. 
The  witness  did  not  testify,  nor  is  there  any 
evidence  in  the  case,  that,  as  a  result  of  the 
outrage  committed  upon  her,  she  was  lacer- 
ated, or  that  she  bled,  or  that  her  person 
was  scratched  or  showed  any  marks  of  vio- 
lence, or  that  any  of  her  clothing  was  dis- 
ordered or  torn,  or  that  she  cried,  or  gave 
any  signs  of  the  physical  condition  and 
mental  agitation  which,  by  all  the  immuta- 
ble laws  of  nature,  must  follow  upon  a  rape 
of  a  resisting  virgin,  and  such  a«  would 
naturally  be  expected  from  a  woman  so 
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foully  wronged.  This  is  the  state's  entire 
story.  No  other  witness  was  introduced  to 
prove,  hy  fact  or  circumstance,  the  g^uilt  of 
the  defendant.  In  addition  to  that,  the 
prosecutrix  was  contradicted  by  defendant 
(who  established  an  excellent  reputation) 
as  to  what  had  occurred  in  her  room  in 
June,  1899,  and  contradicted  by  Mrs.  Irwin 
and  defendant's  wife  in  many  important 
matters,  aside  from  her  testimony  as  td  the 
June  occurrence,  and  contradicted  by  other 
witnesses  as  to  the  other  important  state- 
ments of  hers.  It  will  have  oeen  observed 
that  the  prosecutrix  had  never,  by  word, 
sign,  or  syllable,  indicated  to  a  single  hu- 
man being  that  she  had  been  ravished.  She 
never  even  said  so  when  she  went  to  defend- 
ant in  the  cornfield.  She  only  asked  him 
to  support  her  child.*  Now,  if  defendant 
had  really  ravished  her,  it  would  have  been 
the  most  natural  thing  in  the  world  for  her 
to  have  indignantly  gone  to  him,  and 
charged  that  he  had  forcibly  despoiled  her 
of  her  virtue,  pillaged  her  of  her  chastity, 
and  accomplished  her  ruin.  Instead  of  that, 
however,  sne  says  nothing  of  outra^  com- 
mitted and  chastity  lost.  At  .that  time  she 
appears  to  have  been  unaware  of  either  loss 
of  virtue  or  of  honor  outraged.  Her  only 
concern  was  of  a  financial  nature, — ^to  re- 
ceive funds  to  support  the  child;  and,  when 
defendant  denied  its  paternity  and  refused 
it  support,  she  had  him  arrested.  And  not 
until  she  went  on  the  witness  stand  in  court 
did  she  declare  she  had  been  ravished.  And 
in  this  case  at  no  time  does  prosecutrix 
even  so  much  as  intimate  that  she  was 
threatened  by  defendant  if  she  told  what 
had  occurred,  or  that  she  was  in  any  way 
intimidated  by  him. 

It  is  believed  that  no  instance  can  be 
found  in  the  books  where  a  prosecutrix  has 
been  allowed  to  testify  against  an  accused 
party,  charging  him  with  rape  upon  her, 
after  so  long  and  unexplained  a  delay  has 
occurred  with  evei^  opportunity  to  make 
complaint,  and  without  a  single  excuse  to 
uTfre  or  offer  for  the  delay,  nor  why  com- 
plaint was  not  made  at  an  earlier  period, 
and  without  a  single  circumstance  of  fear, 
threat,  or  intimidation  to  prevent  a  prompt 
and  full  disclosure.  More  that  that,  the 
prosecutrix  stands  without  a  particle  of 
corroboration,  either  as  to  immediate  com- 
]^laint  made,  the  torn  and  disordered  con- 
dition of  her  hair  or  clothing,  scratches  or 
bruises  on  her  person,  or  that  she  was  in 
tenrs  or  great  mental  distress,  or  even  that 
the  ravish cr  fled  for  it.  And  on  top  of  that 
she  is  contradicted  by  Mrs.  Irwin,  her  foster 
mother,  as  to  whether  prior  to  the  assault 
she  **kept  company"  with  other  young  men; 
Mrs.  Irwin  affirming,  prosecutrix  denying. 
In  this  she  was  contradicted,  also,  by  John 
McComb  and  Ernest  Bally,  who  testified  on 
behalf  of  defendant  that  they  did  "keep 
company  with  her,"  and  had  had  se3nial  in- 
tercourse with  her,  prior  to  the  time  of  the 
alleged  assault  by  the  defendant.  And 
these  two  witnesses  are  corroborated  by 
Mrs.  Irwin,  who  also  testifies  that  the  prose- 
cutrix did  "keep  company"  with  McComb, 
and  that  Bally  was  her  frequent  companion 
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and  sweetheart.  In  another  important  mat- 
ter the  prosecutrix  was  impeached.  She 
testified  that  prior  to  the  alleged  assault 
the  defendant  Should  never  keep  his  hands 
to  himself;"  that  he  would  pinch  her,  and 
feel  of  her  bosom,  and  attempt  to  kiss  her 
in  the  presence  of  his  wife,  and,  when  she 
would  remonstrate  with  him,  his  wife  would 
say,  "Oh,  you  are  too  touchy."  In  this  she 
was  contradicted  not  only  by  defendant,  but 
also  by  defendant's  wife.  The  defendant,  in 
order  to  establish  that  prosecutrix  was  not 
a  female  of  "previous  chaste  character,"  in- 
troduced three  witnesses,— Charles  Dodd, 
John  McComb,  and  Ernest  Bally, — who  tes- 
tified that  they  had  had  sexual  intercourse 
with  the  prosecutrix  before  June  7,  1899. 
Each  of  them  gave  time,  place,  and  circum- 
stances under  which  the  prosecutrix  had 
submitted  to  their  desires.  All  three  of 
them  had  resided  near  Lake  Contrary  for  a 
number  of  years.  At  the  trial  there  were 
present  a  large  number  of  representative- 
citizens,  who  had  lived  in  the  same  vicinity 
for  years, — ^witnesses  as  to  the  reputation* 
of  the  defendant, — ^who  must  have  known 
Dodd,  McComb,  and  Bally.  Yet  no  attempt 
was  made  by  the  state  to  attaidc  the  charac- 
ter or  impeach  the  testimony  of  any  of 
them;  and  their  testimony  is  not  contra- 
dicted, except  by  the  prosecutrix  herself,, 
who  contented  herself  with  the  mere  state- 
ment that  she  had  never  had  sexual  inter- 
course with  any  of  them. 

It  is  thought  proper  to  give  here  some 
instances  where  the  courts  have  held  the 
evidence  wholly  wanting  in  the  elements^ 
which  go  to  make  up  the  crime  of  rape. 
Thus,  in  Topolanok  v.  State,  40  Tex.  160. 
the  court  said:  "It  would  seem  that  the 
defendant  was  convicted  alone  on  the  testi- 
mony of  the  female  alleged  to  have  been  in- 
jured, unsupported  by  other  evidence,  and 
not  corroborated  by  circumstances.  She 
fia3's  she  told  no  one  of  what  the  defendant 
had  done,  for  several  weeks,  leaving  it  to  be 
inferred  that  she  had  given  information  to 
someone  after  that  time;  but  what  it  was 
is  not  disclosed.  Whatever  the  disclosure 
may  have  been,  or  whoever  may  have  been 
the*  party,  that  party  is  not  named  in  her 
testimony,  and  not  called  as  a  witness  to 
corroborate  her  statement.  It  was  several 
weeks  after  the  offense  is  said  to  have  been 
committed,  and  long  after  she  had  oppor- 
tunity to  complain.  No  complaint  is  made 
until  March  1,  1873,  more  than  three 
months  after  the  wrong  is  said  to  have  been 
done,  and  about  three  months  and  a  half  be- 
fore her  child  was  bom.  Her  long  silence 
is  perhaps  intended  to  be  explained  when  she 
says  the  defendant  threatened  her  life  and  the 
life  of  her  father  if  she  told  anyone  Of  what 
he  had  done.  But  it  does  not  appear  that 
she  had  any  good  reason  for  fear  on  account 
of  such  threats,  if  made.  She  vras  twenty- 
one  years  old,  resided  with  her  father,  and 
was  under  his  protection.  Though  she  was 
legally  competent  as  a  witness,  these  cir- 
cumstances diminish  the  credit  to  be  given 
to  her  testimony,  and  leave  the  question  of 
the  defendant's  guilt  in  so  much  doubt  that 
the  jury  were  not  authorized  to  render  any 
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other  verdict  than  that  of  not  guilty.    And 
though  the  court  cannot  express  any  opin- 
ion as  to  the  weight  of  the  evidence,  nor 
sum  up  the  testimony  on  the  trial  before 
the  jury,  as  they  are  the  exclusive  judges 
of  the  facts,  yet  on  a  motion  for  a  new  trial 
it  is  the  duty  of  the  court  to  set  the  verdict 
aside  when  it  is  contrary  to  the  law  and  the 
evidence.     2  Wharton,  Crim.  Law,  1149;   3 
Greenl.  £v.  212;  Paschal's  Dig.  arts.  3059, 
3137,    cL    9."    Commenting    on    the    above 
case,    Henderson,   J.,   among   other    things, 
said:     "In   this   case,   however,   instead   of 
only  three  months  elapsing  between  the  al- 
leged offense  and  the  complaint  made  by  the 
prosecutrix,  more   than   seven  months  had 
elapsed,  and  only  when  her  condition  ex- 
posed her  did  she  state  anything  in  regard  to 
the  matter.    This  long  silence,  and  &e  cir- 
cumstances under  which  she  made  the  accu- 
sation, should  go  very  far  to  discredit  her, 
and  to  suggest  that  the  act  of  carnal  inter- 
course, if  it  was  with  the  defendant  at  all, 
was    with   her     consent.     The    excuse    she 
gives,  that  she  feared  the  appellant  would 
kill  her  father,  under  the  circumstances  of 
this  case,  must  appear  very  flimsy  indeed. 
The  appellant  was  shown  not  to  live  in  the 
familv,  and  not  to  have  authority  or  control 
over  her;  and  this  statement  of  hers,  as  a 
reason  for  her  long  silence,  does  not  com- 
port with  the  integrity  of  a  virtuous   fe- 
male, who  has  been  outraged,  and  who  is 
jealous  of  her  honor.     If  we  look  to  the  cir- 
cumstances of  the  outrage  itself,  as  narrat- 
ed  by  her,  they  likewise  appear  shadowy. 
There  was  no  attempt  at  flight,  though  she 
was  on  horseback.    No  evidence  of  any  in- 
jury or  struggle.     She  appears  to  have  un- 
resistingly submitted  to  being  lifted  from 
her  horse,  and,  after  the  outrage  was  accom- 
plished, to  be  lifted  back  again,  by  the  de- 
stroyer of  her  innocence,  to  have  accepted 
his  escort  to  her  home,  and  to  have  gone 
with  him  on  two  sleigh  rides  a  few  days 
afterwards;  and  all  this  without  any  sug- 
gestion that  he  had  demeaned  himself  to- 
wards her  in  any  other  wise  than  in  a  man- 
ner which  met  her  approval.    Under  all  of 
the  facts  of  this  case,  it  occurs  to  us  that 
the  lower  court  should  have  unhesitatingly 
granted    a    new   trial    in   this    cause.     Al- 
though a  stricter  rule  prevails  here  with  ref- 
erence to   a   new  trial  than  in   the  lower 
court,  yet,  from  the  record  in  this  case,  we 
cannot  permit  this  verdict  to  stand.    Under 
the  laws  of  this  state,  rape  means  'the  car- 
nal knowledge  of  a  woman,  without  her  con- 
sent, obtained  by  force,  and  such  force  as 
might  reasonably  be  supposed  sufficient  to 
overcome  resistance,  taking  into  considera- 
tion the  relative  strength  of  the  parties  and 
other  circumstances  of  the  case.'    And  the 
proof  of  this  must  be  made  to  appear  be- 
vond  any  reasonable  doubt," — citing  cases. 
Price  V.  State,  36  Tex.  Crim.  Rep.  143,  36 
S.  W.  988.     In  State  v.  Chapmari,  88  Iowa, 
254,  55  N.  W.  489,  the  indictment  was  for 
rape;    verdict   for   assault   with   intent   to 
commit   rape.     The   prosecutrix   was   nine- 
teen years  of  age,  had  known  defendant  for 
three  years,  and  was  going  with  him,  on 
foot,  to  her  home,  about  6  miles  distant. 
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They  were  seen  by  two  witnesses  walking 
down  the  railroad  track  together.     She  tes- 
tified that  he  proposed  they  go  across  the 
fields,  to  make  the  route  shorter.     She  hesi- 
tated, and  finally  consented.    While  cross- 
ing the  fields,  he  made  improper  proposals 
to   her.     She   walked   away   and   left   him. 
He  called  her  back  to  talk  further,  and  sh» 
came.     He  renewed  his  proposals.     She  re 
fused.     They     bantered.     He     threw      her 
down,  and,  against  her  wishes,  had  improp- 
er relations  with  her.     She  endeavored   to 
free  herself  and   escape.     The  court  says: 
"Her  failure  afterwards  to  make  known  the 
occurrence  until  her  delicate  situation  made 
it    necessary     to    tell    her   mother,     .     .     . 
and   her    entire   conduct   after   the    affair, 
.     .     .     presents  a  state  of  factssoinconsist* 
ent    with    her    forcible     defilement    .     .     . 
that  we  think  the  verdict  without  sufficient 
support,"     In  State  .v.  Connelly,  57  Minn. 
482,  59  N.  W.  479,  the  defendant  was  con- 
victed of  the  crime  of  rape  upon  a  girl  of 
the  age  of  seventeen  years.    The  defendant 
was  a  priest,  and  resided  in  an  adjoining 
house.     She  testified  that  while  she  was  on 
the  porch  of  her  own  house  the  defendant 
called  her  over,  to  give  her  some  pictures 
to  put  in  her  prayer  book ;  that  he  took  her 
upstairs  into  his  bedroom ;  that  he  gave  her 
some  whisky,  in  which  he  put  some  stuff 
out  of  a  little  bottle;  that  she  drank  it,  got 
weak,  and  began  falling  over  a  little;  l£at 
he  picked  her  up,  and  put  her  on  the  bed, 
and  ravished  her;  that  she  resisted  all  she 
could,  and  hurrahed;  that  he  accomplished 
his   purpose  by   force;   that  he   threatened 
to  kill  her  if  she  told,  and  took  his  revolver 
from  the  bureau  and  pointed  it  at  her  at 
the  time.     This  was  March  9th.     She  told 
no  one  until  May  25th  following.    The  court 
says:     "But     a     more     vital     question     i* 
whether  the  evidence  was  sufficient  to  war- 
rant a  conviction.    There  is  no  rule  of  lav 
which  forbids  a  jury  to  convict  of  rape  on 
the  uncorroborated  evidence  of  the  prosecu- 
trix, provided  they  are  satisfied  beyond  a 
reasonable  doubt  of  the  truth  of  her  testi- 
mony.    But  the  courts  have  always  recog- 
nized the  danger  of  convicting  on  her  un- 
corroborated evidence.     .     .     .     Where    the 
testimony  of  the  prosecutrix  is  uncorrobo- 
rated, and  bears  some  intrinsic  evidence  of 
improbability,   courts    have    sometimes    re- 
fused even  to  Qubmit  it  to  the  jury."    Id 
Territory  v.  Wehh,  2  N.  M.  147,  156,  it  was 
ruled  that  "under  the  rules  governing  the 
judicial  administration  of  Uie  criminal  laws 
of  this  territory,  this  court  can  only  review 
and   determine  errors  of  law  appearing  upon 
the  face  of  the  record.     .     .     .     It  is  quite 
beyond  the  scope  of  its  duty  to  determine 
the  credibility  of  witnesses  testifying  in  the 
lower  court,  the  weight  of  their  testimony, 
aside  from  the  law  of  the  evidence,  or  the 
reconciliation    qf    conflicting     testimony;*' 
but  they  have  also  held  in  the  same  case 
and   in    the   same   connection   that   "cases, 
however,  might  arise  wherein  there  might 
be  some  evidence  to  sustain  every  material 
allegation  of  the  indictment,  yet  at  the  same 
time  the  evidence  might  be  so  very  slight 
as  to  justify  an  appellate  court  in  reversing 
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a  judgment  rendered  thereon."  In  Oioens 
V.  State,  35  Tex.  361^  the  court  says: 
''Gases  not  infrequently  come  to  this  court* 
where  a  new  trial  has  been  refused,  .  .  . 
when  the  weiffht  of  evidence  is  clearly 
against  the  verdict,  or  is  so  weak  as  to  leave 
every  correct  and  sound  mind  in  doubt  of 
the  ffuilt  of  the  accused.  In  all  such  cases 
the  district  court  should  grant  a  new  trial, 
and,  unless  this  is  done,  this  court  will  be 
compelled  to  relax  its  rules,  and  reverse 
every  judgment  which  we  find  rendered  on 
lame  and  unsupported  verdicts."  In  Mores 
7.  Territory  (N.  M.)  65  Pac.  165,  it  was 
held  that  the  disclosure  of  the  assault  made 
four  months  after  its  occurrence  was  of  no 
value  whatever  as  a  corroborating  circum- 
stance; and  the  court,  speaking  through 
!llcMillan,  J.,  said:  "There  is  not  in  the 
whole  case  any  corroborating  evidence,  nor 
a  single  corroborating  circumstance;  and 
the  probability  of  the  commission  of  the  al- 
leged offense  is  so  far  outside  of  the  domain 
of  reason  that  there  was  absolutely  nothing 
for  the  consideration  of  the  jury  except  the 
bare,  improbable  statement  of  the  prosecu- 
trix. It  is  not  probable  that  an  employee 
in  a  butcher  shop  located  on  a  busy  thor- 
oughfare, and  having  large  windows,  uncur- 
tained, giving  a  full  view  of  the  shop  from 
the  sidewalk,  would,  in  the  daytime,  and  at 
an  hour  of  the  day  when  people  are  accus- 
tomed to  come  to  the  shop  to  trade,  assault 
and  ravish  a  customer.  It  is  not  probable 
that  a  female  twenty-two  years  of  age,  in 
•uch  a  place,  while  being  pushed  15  to  18 
feet  towards  an  adjoining  room  by  a  man 
about  to  ravish  her,  would  not  make  an 
outcry  and  resist,  if  she  desired  to  protect 
her  virtue.  It  is  not  probable  that  a 
woman  of  the  mature  age  of  the  prosecu- 
trix, who  was  with  her  mistress  in  the  day- 
time, and  her  mother  at  nighty  would  allow 
6uch  an  assault  to  go  uncomplained  of  to 
one  or  the  other  until  she  was  ill  from  mis- 
carriage, four  months  after  the  alleged  oc- 
currence, if  she  were  an  innocent  victim. 
It  is  not  probable  that  a  female  having  a 
miscarriage,  and  charged  by  her  mother 
with  wrongdoing,  would  not  lay  the  offense 
at  the  door  of  another  to  shield  herself. 
It  is  unnecessary  to  notice  any  of  the  errors 
assigned  against  the  verdict  of  conviction, 
except  the  twenty-first,  to  wit,  'The  verdict 
is  against  the  law,'  and  the  twenty-second« 
to  wit,  'The  verdict  is  against  the  evidence,* 
it  appearing  from  the  record  that  there  is 
not  sufficient  evidence  to  justify  the  convic- 
tion. The  complaint  made  to  her  mother 
by  the  prosecutrix  four  months  after  the 
alleged  assault,  and  wrung  from  her  at  a 
time  when  she  was  ill  from  miscarriage,  has 
no  value  whatever  as  a  corroborating  cir- 
cumstance. 'A  disclosure  in  the  case  of 
rape  has  no  value  whatever  unless  it  is  the 
natural  result  of  the  horrxtr  and  sense  of 
wrong  which  would  prompt  any  virtuous 
female  to  make  an  outcry  at  the  first  suit- 
able opportunity.*  People  v.  0*8ullivan, 
104  N.  y.  481,  58  Am.  Rep.  530,  10  N.  E. 
880.  In  1  Hale,  P.  C.  632,  it  is  said:  'Com- 
plainant must  make  fresh  discovery  and 
pursuit  of  the  offender;  otherwise  it  carries 
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a  presumption  that  her  suit  is  but  malidoua 
and  feigned.'  In  1  East,  P.  C.  445,  it  is 
said  that  the  evidence  of  the  complainant 
'is  confirmed  if  she  presently  discovered  the 
offense  and  made  pursuit  of  the  offender,' 
and  that  her  evidence  is  discredited  if  she 
concealed  the  injury  for  any  considerable 
time  after  she  had  opportunity  to  com- 
plain." And  the  judgment  in  that  case 
was  reversed.  See  also  Monroe  ▼.  State 
(Miss.)  13  So.  884.  In  that  case  the  head- 
note  is  as  follows:  "On  a  trial  for  rape 
of  an  eleven-year-old  girl,  the  evidence  re- 
lied on  to  convict  was  the  testimony  of  the 
girl  herself.  The  alleged  crime  occurred  at 
noon,  at  a  farmhouse,  and  no  complaint  was 
made  to  the  neighbors;  and  there  was  a 
horn  at  hand,  generally  blown  as  a  signal 
of  an  unusual  occurrence,  but  not  blown  on 
the  occasion  of  the  alleged  crime.  There 
was  no  sign  of  struggle,  and  no  suggestion 
of  any  choking  or  blows  to  disable,  and  no 
tearing  of  the  girl's  clothes.  She  stayed  at 
home  till  night,  and  then  told  her  brother 
of  the  alleged  rape,  who  said  he  was  going 
'to  tell  ma,'  and  she  then  went  to  meet  her 
mother,  and  told  her.  Held  insufficient  to 
sustain  a  conviction."  There  Campbell, 
Ch.  J.,  said:  "No  error  was  committed  by 
the  court  in  the  trial  of  this  case,  but^  in 
our  opinion,  the  verdict  should  not  be  per- 
mitted to  stand.  It  is  true  that  convic- 
tion of  this  detestable  crime  may  be  had  on 
the  uncorroborated  testimony  of  the  person 
raped,  but  it  should  always  be  scrutinized 
with  caution;  and,  where  there  is  much  in 
the  facts  and  circumstances  in  evidence  to 
discredit  her  testimony,  it  is  not  sufficient 
to  sustain  a  verdict  of  guilty.  1  Hale,  P. 
C.  635  et  seq.;  Innis  v.  State,  42  G&.  473; 
People  V.  Hulsey  3  Hill,  309 ;  19  Am.  &  £ng. 
Enc.  Law,  p.  958.  The  observations  of  the 
court  in  People  v.  Hulse,  3  Hill,  309,  are 
just  and  appropriate,  and  commend  them- 
selves to  our  judgment.  There  is  much  in 
the  testimony  of  the  girl  charged  to  have 
been  raped  by  the  accused  to  throw  doubt 
on  her  testimony.  Tliere  is  not  a  single 
corroborating  circumstance  to  support  her 
statement,  and  much  to  suggest  its  falsity. 
.  .  .  [No  sign  of  any  struggle  was 
shown.]  There  was  no  suggestion  of  any 
choking  or  blows  to  disable,  or  bruising  the 
arms  or  wrists,  or  tearing  the  clothes  of  the 
girl,  or  the  bedclothes,  or  any  circumstance^ 
even  the  most  trivial,  to  support  her  testi- 
mony. The  rape  occurred  at  12  o'clock 
noon,  and,  although  it  was  on  a  plantation, 
she  made  no  complaint  to  any  neighbor. 
Although  there  was  a  horn  at  hand,  the 
blowing  of  which  was  a  signal  of  something 
unusual  having  occurred  at  the  house,  it 
was  not  blown  for  this  unusual  occurrence. 
The  girl  waited  at  home  until  about  night, 
when,  having  told  her  little  brother,  she 
says,  who  said  he  was  going  'to  tell  ma,'  she 
went  to  meet  her  mother,  and  told  her.  The 
strong  probability  is  that  the  account  of 
the  affair  ^ven  by  accused  is  correct,  and 
that  the  girl  consented,  and  having  been 
detected  by  the  little  brother,  or  from  some 
other  cause,  she  determined  to  tell.  We  re- 
gard    her    testimony    as    incredible."    71 
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Mias.  196.  See  also  Huher  v.  State,  126 
Ind.  185,  26  N.  E.  904;  State  y,  Wilson,  91 
Mo.  410,  3  S.  W.  870;  State  v.  Patrick, 
107  Mo.  147,  17  S.  W.  666,  and  cases  cited. 

Acting  in  the  light  of  these  authorities, 
and,  indeed,  of  the  experience  of  common 
life,  and  of  the  ordinary  instincts  and 
promptings  of  human  nature,  we  hold  that 
a  verdict  based  on  such  evidence  as  above 
offered  by  the  state  should  not  be  permit- 
ted to  stand;  that  evidence  is  contrary  to 
all  rational  belief  and  all  prior  observations 
of  human  action  in  like  circumstances. 
But  even  if  rape  were  proved  in  the  pres- 
ent instance,  as  that  is  not  the  crime 
charged  in  the  indictment,  for  that  very 
reason  no  verdict  under  S  1838  should  be 
permitted  to  stand. 

Summarizing  the  foregoing  rulings,  we 
hold:  First,  §  1838  unconstitutional;  sec- 
ond, that  a  man  indicted  and  tried  under 


§  1838,  and  proved  g^uilty  under  §  1837, 
cannot  be  convicted  under  §  1838,  unless 
his  right,  under  §  2  of  the  bill  of  rights,  to 
be  notified  by  the  indictment  of  "the  nature 
and  cause  of  the  accusation"  against  him, 
is  wholly  disre^rded;  third,  that  no  man 
should  be  convicted  of  rape  on  such  im- 
probable, discredited,  and  unreasonable 
evidence  as  that  offered  by  prosecutrix. 

For  these  reasons,  the  jud^ent  should  be 
reversed,  and  defendant  discharged.  Ile\. 
Stat.  1899,  §  2718. 

The  foregoing,  which,  with  some  fev 
things  added,  was  the  opinion  of  division  No. 
2  (Burgess,  Gh.  J.,  concurring  therein; 
Oantt,  J.,  dissenting),  has  ceased  to  be  the 
opinion  of  the  court;  and,  because  of  this, 
I  herewith  file  the  original  as  my  dissent- 
ing opinion,  in  which  Marshall^  J- 
concurs. 
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HORNER-GAYLORD  COMPANY,  Appt., 

W.  C.  FAWCETT  et  aL 

(60  W.  Va.  487.) 

*1.     A  deed  of  trust,  executed  In  eood 
faith  to  necfire  a  bona  itde  debt,  on  a 

stock  of  goods;  and  extending  to  cover  after- 
acquired  property,  duly  recorded,  is  not 
fraudulent  per  ae,  or  prima  facie  fraudulent, 
as  to  subsequent  creditors  with  notice,  in 
equity. 
S.  A  anbaeaneat  execntlon  creditor 
Itaa  a  plain,  adeaaate  remedy  at  laiv 
as  to  such  after-acquired  property;  but 
equity  will  afford  him  no  relief,  as  such  deed 
as  to  such  property  is  Told  at  law,  but  will 
be  sustained  in  equity. 

(December  14,  1901.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Circuit  Court  for  Harrison  County  in 
favor  of  defendants  in  an  action  brought  to 
set  aside  certain  deeds  of  trust,  and  to  ap- 
ply the  proceeds  of  the  property  to  the 
satisfaction  of  plaintiff's  execution.  Af- 
firmed, 

The  facts  are  stated  in  the  opinions. 
Mr.  Iiewis  C,  Lawson  for  appellant. 

Dent,  J.,  delivered  the  opinion  of  the 
court: 

The  Homer-Gaylord  Company  appeals 
from  a  decree  of  the  circuit  court  of  Harri- 
son county  in  a  suit  in  chancery  wherein 
it  was  plaintiff,  and  W.  C.  Fawcett  and 
others  were  defendants. 

The  first  question  presented  by  the  rec- 

•Headnotes  by  Dimt,  J. 


NoTB. — As  to  the  efficacy  of  a  mortgage  on 
chattels  to  be  manufactured  or  acquired  as  in- 
dependent articles,  and  not  as  increase  or 
fruits  of  existing  property,  see  note  to  Deeley 
V.  Dwight  (N.  y.)  18  L.  R.  A.  298. 
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ord  is  the  demurrer  to  the  bill.  The  bill  al- 
leges, in  substance,  that  C.  D.  Robinson,  the 
owner  of  a  one-half  interest  in  a  bookstort 
at  Clarksburg,  Harrison  county,  on  the  14tb 
day  of  July,  1896,  executed  a  deed  of  trust 
thereon  to  Sherman  Denham,  trustee,  to  se 
cure  Earnest  B.  Morris  the  payment  o^ 
three  certain  obligations,  bearing  even  dat« 
therewith,  for  the  sum  of  $316.66|,  due  ano 
payable  in  six,  twelve,  and  eighteen  months 
respectively,  with  interest  from  date;  that 
on  the  20th  day  of  July,  1896,  said  Robir- 
son  executed  to  said  Denham,  trustee,  aT^ 
other  deed  of  trust  on  the  other  undivided 
half  interest  in  said  store,  purchased  b7 
him  on  that  day  of  J.  H.  Homer,  to  securt 
said  Horner  the  payment  of  four  certain  ok" 
ligations,  for  $300  each,  due  and  payable  id 
six,  twelve,  sixteen,  and  twenty  months, 
with  interest  from  date;  that  Earnest  E 
Morris  assigned  some  of  his  said  notes  u 
8.  O.  Davis,  and  J.  H.  Homer  assigned  som» 
of  his  said  notes  to  Lynn  8.  Horner;  that 
some  of  said  notes  had  upon  them  as  suretj 
F.  E.  Robinson,  and  others  I.  N.  Dean ;  thai 
one  of  said  notes  was  assigned  to  Flora  £. 
Horner;  that  afterwards  said  Robinson  solo 
said  store  to  defendant  W.  C.  Fawcett,  or 
to  Fawcett,  Morris,  &  Co.;  that  on  the  3a 
day  of  October,  1898  (but  not  properh 
acknowledged  until  the  16th  day  ojf  Oc» 
tober,  1898),  said  Fawcett  assigned  said 
store  to  J.  L.  Alexander  to  secure  hit 
various  creditors  according  to  priority, 
and  his  general  unsecured  creditors  pre 
rata  (plaintiff  being  included  in  the  lat^ 
ter  class),  which  assignment  was  not  rf» 
corded  until  the  11th  day  of  October,  1898: 
that  said  trustee  sold  the  store,  and  received 
therefor  $1,300,  part  of  which  he  disbursed 
on  the  prior  trust  debts,  and  the  remainder 
he  still  holds  in  his  hands;  that  on  the  3d 
day  of  October,  1898,  defendants  8tuart 
Bros.  &  Co.  obtained  a  judgment  against  W. 
C.  Fawcett  for  the  sum  of  $55.34,  with  in- 
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terest,  and  $2.25  costs,  had  an  execution  is- 
Bued  thereon,  and  levied  on  a  part  of  the 
store  goods  alleged  to  belong  to  Fawcett, 
Morris,  A  Co.;  that  on  the  8th  day  of  Octo- 
ber, 1898,  complainant  obtained  a  judgment 
against  Fawcett,  Morris,  &  Co.  for  $106.87, 
and  $3.05  costs,  on  which  execution  was  is- 
sued and  levied  on  said  day,  at  8:30  p.  m., 
on  the  property  of  Fawcett,  Morris,  &  Co., 
to  wit,  books,  stationery,  show  cases,  fix- 
tures, etc.,  being  part  of  the  property  after- 
wards sold  by  said  trustee,  Alexander,  who 
took  possession  thereof  on  the  10th  day  of 
October,  1898;  that  after  said  executions 
were  so  levied  a  controversy  arose  as  to 
whether  the  constable  making  the  levy,  or 
the  trustee,  should  take  possession  of  and 
sell  suoh  property,  and  finally,  said  trustee 
agreeing  to  pay  such  executions  out  of  the 
proceeds  of  the  sale  of  such  property,  he 
was  permitted  to  take  and  sell  the  same, 
but  after  such  sale  was  made  such  trustee 
refused,  at  the  instance  of  the  beneficiaries 
under  such  prior  deeds  of  trust,  to  pay  oif 
said  execution;  that  Fawcett,  after  his  pur- 
chase, put  $1,000  additional  in  such  store, 
and  the  greater  part  of  the  goods  sold  accu- 
mulated by  purchase  after  uie  execution  of 
the  deeds  of  trust  given  thereon  by  C.  D. 
Robinson.  Plaintiff  further  claims  that 
said  executions,  having  been  issued  and  lev- 
ied before  the  acknowledgment  and  recorda- 
tion of  the  general  assignment,  are  entitled 
to  priority  over  the  same;  that  the  behefi- 
ciarieF.  under  the  two  first  deeds  of  trust  are 
claiming  the  whole  of  the  fund  arising  from 
the  sale  of  such  store,  and  which  is  insuffi- 
cient in  amount  to  fully  satisfy  the  same, 
and  have  directed  the  trustee  not  to  pay 
said  executions,  but  to  pay  the  same  on 
their  prior  claims;  that  said  prior  deeds  of 
trust  are  void  and  inefTectual,  as  against 
said  execution  liens,  as  to  the  property  lev- 
ied on  aforesaid.  Plaintiff  prays  that  a 
suflicient  amount  of  the  funds  in  the  hands 
of  said  Alexander  be  applied  to  the  satis- 
faction of  its  execution ;  that  the  rights  and 
interest  of  the  parties  hereto  be  ascertained 
and  determined,  and  the  proceeds  of  said 
property  be  administered  under  the  direc- 
tion or  the  court;  that  the  Denham,  trus- 
tee, deeds  of  trust  be  set  aside  and  declared 
null  and  void  for  uncertainty  and  other  rea- 
sons apparent  upon  the  same,  and  for  gen- 
eral relief.  Afterwards  the  plaintiff  was 
permitted  to  amend  its  bill  at  tne  bar  of  the 
court  by  making  parties  thereto  I.  N.  Dean, 
F.  E.  Robinson,  and  Flora  E.  Horner,  with 
proper  allegations  touching  their  interests. 
The  demurrer  being  again  interposed  to  the 
bill  as  amended,  the  court  overruled  it. 

The  bill,  taken  as  a  whole,  amounts  to 
simply  this:  that  the  plaintiff,  having  an 
execution  lien  by  levy  on  certain  property, 
prior  in  right  to  all  other  liens,  except  the 
lien  of  two  deeds  of  trust,  void  on  their 
face,  and  which  did  not  cover  the  property 
levied  on,  permitted  such  property  to  be 
sold  by  the  trustee,  Alexander,  on  condition 
that  he  would  pay  off  such  executions  out 
of  the  proceeds  of  such  sale,  and  which  after 
making  the  sale  he  refused  to  do,  and  there- 
fore plaintiff  instituted  this  suit  to  compel 
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him  to  do  so.  Plaintiff  sues  to  enforce  the 
lien  of  an  execution  on  personal  property, 
and  not  as  a  beneficiary  secured  under  the 
assignment  for  an  accounting  by  the  trus- 
tee. No  accounting  was  necessary.  The 
suit  is  hostile  to  the  trust,  for  it  seeks  pri- 
ority over  the  same,  and  independent  there- 
of. If  the  prior  deeds  of  trust  are  valid 
liens  on  the  property,  they  take  the  whole 
fund,  as  conceded  in  the  bill,  and  this  suit 
would  be  wholly  unnecessary  and  unavail- 
ing. If,  on  the  other  hand,  they  are  void 
on  their  face,  and  do  not  cover  the  property, 
they  are  just  as  void  at  law  as  in  equity, 
and  they  afford  no  justification  for  the  in- 
terposition of  a  court  of  equit^r.  In  short, 
if  the  allegations  of  the  plaintiff's  bill  are 
true,  it  had  a  plain,  adequate  remedy  in  a 
court  of  law,  and  there  was  no  necessity  for 
the  intervention  of  a  court  of  equity.  Ad- 
mitting all  its  pretexts,  it  merely  demands 
the  money  on  its  execution  lien,  which  the 
trustee  had  in  hand  and  refused  to  pay  be- 
cause of  a  void  claim  upon  him  by  other 
parties,  and  the  only  reason  given  for  this 
appeal  is  because  the  money  was  not  so  ap- 
plied. No  person  can  file  a  bill  of  inter- 
pleader but  the  stakeholder,  and  he  cannot 
do  so  if  he  is  fully  advised  of  the  claims  of 
both  parties,  so  that  he  is  able  to  determine 
to  which  of  the  parties  he  should  pay  the 
funds  in  his  hands.  11  Enc.  PI.  &  Pr.  461. 
A  person  claiming  in  opposition  to  a  trust 
or  trustee  cannot  call  upon  the  trustee  to 
account.  27  Am.  &  Eng.  Enc.  Law,  p.  278. 
The  whole  claim  of  the  plaintiff,  as  set  out 
in  its  bill,  is  in  opposition  to  the  trust,  and 
not  under  it.  It  seeks  to  deprive  the  trus- 
tee of  the  property  by  a  prior  lien,  and  has 
no  light  to  demand  an  accounting  from  him 
merely  to  get  such  priority  settled.  The 
plaintiff  did  not  file  this  bill  because  it  had 
a  lien  on  the  equity  of  redemption  under 
the  two  prior  Denham  trusts,  for  the  prop- 
erty had  already  been  sold,  and  the  proceeds 
were  insufficient  to  satisfy  such  trusts ;  thus 
establishing  the  equity*  of  redemption  to  be 
wholly  valueless.  Nor  did  it  file  it  as  a 
beneficiary  under  the  Alexander  trust,  for 
its  whole  claim  is  in  opposition  thereto,  and 
such  beneficiary  cannot  maintain  a  bill  to 
interfere  with  a  trustee  in  the  proper  dis- 
charge of  his  duties  as  such.  Rigkter  v. 
Riley,  42  W.  Va.  633,  26  S.  E.  357 ;  2  Enc. 
PI.  &  Pr.  885.  Plaintiff's  bill  is  peculiarly 
in  its  own  interest,  and  not  in  behalf  of  the 
beneficiaries  under  the  Alexander  trust. 
Nor  does  it  claim  that  the  trustee  has  been 
derelict  in  administering  such  trust.  It 
does  claim  that  he  has  in  his  hands  the  pro- 
ceeds of  property  not  subject  to  such  trust, 
but  subject  to  its  prior  execution  lien.  2 
Enc.  PI.'  &  Pr.  887.  Its  remedy  at  law  for 
the  real  purpose  and  not  fictitious  pretexts 
of  the  bill  is  complete,  full,  and  adequate. 
2  Enc.  PI.  &  Pr.  911;  Id.  679;  Freeman, 
Executions,  3d  ed.  §  426,  pp.  2296,  2297. 

Admitting,  however,  that  the  plaintiff 
had  the  right,  ordinarily,  as  a  beneficiary 
under  the  Alexander  trust,  and  not  in  oppo- 
sition thereto,  to  file  its  bill  for  an  account 
of  the  funds  thereunder,  still  it  was  demur- 
rable.   It  shows  on  its  face  that  the  funds 
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were  insufficieiit  to  satisfy  the  two  prior 
Denham  deeds  of  trust,  and  that,  therefore, 
as  residuary  beneficiaries,  there  was  no 
fund  applicable  to  their  debt  in  any  event, 
and  an  appeal  to  equity  was  wholly  useless 
and  unnecessary.  While  the  prior  deeds 
might  have  been  void  per  se  as  to  existing 
cr^itors  at  the  time  of  their  execution, 
they  were  good  and  valid  as  between  the 
grantor  and  grantee,  and  all  subsequent 
purchasers  from  the  grantor  having  notice 
thereof.  Fawcett  had  complete  notice,  and 
acceded  to  the  terms^  and  became  the  pay- 
master thereof.  The  deeds  were  on  record, 
and  were  notice  to  all  persons  of  the  condi- 
tion of  the  stock  of  goods,  and  that  the  title 
was  in  the  trustee,  Denham,  with  the  ecjuity 
of  redemption  in  Fawcett,  with  the  privilege 
of  sale,  so  long  as  he  did  not  impair  the  se- 
curity of  the  trust  created  thereby.  Faw- 
cett's  trustee,  Alexander,  could  acquire  no 
greater  right  to  the  goods  than  Fawcett 
himself  possessed,  which  was  the  mere 
equity  of  redemption.  Fawcett  having  per- 
mitted his  new  purchases  to  take  the  place 
of  his  sales  under  the  prior  trust  deeds,  his 
trustee  has  no  ri^ht  to  object  thereto,  as  he 
receives  the  gooaa  subject  to  all  the  prior 
legal  burdens  imposed  thereon  by  his  gran- 
tor. As  is  said  in  3  Am.  &  Eng.  Enc.  Law, 
2d  ed.  pp.  46,  47:  "The  assignee  takes 
only  such  rights  in  the  assigned  property 
as  the  assignor  had  at  the  time  of  the  as- 
■^ignment,  subject  to  all  existing  equities." 
-'The  assignee  takes  subject  to  the  liens  and 
rights  of  the  assignor's  vendors."  2  Enc. 
PI.  &  Pr.  879.  Beneficiaries  take  no  great- 
er rights  under  the  assignment  than  their 
trustee.  By  virtue  of  the  rights  or  lien  ac- 
quired under  the  Alexander  trust,  they  can- 
not attack  the  prior  equities  of  the  Denham 
trust  beneficiaries  as  to  the  after-acquired 
property  placed  among  the  stock  by  Faw- 
cett; for  had  he  at  any  time  refused  to  per- 
mit such  after-acquired  property  to  take 
the  place  of  the  property  sold,  and  become 
subiect  to  the  prior  trusts,  they  would  im- 
mediately have  shut  him  up  and  closed  out 
the  store.  So  it  must  be  presumed  that  he 
acceded  to,  and  thoroughly  acquiesced  in, 
the  conditions  of  the  Denham  trusts;  and 
his  trustee,  Alexander,  and  the  beneficiaries 
under  such  trust,  are  estopped  from  assert- 
ing anything  to  the  contrary.  It  would  be 
ineauitable  to  permit  them  to  do  so.  As 
creaitors  independent  of  such  trust,  they 
might  have  acquired  liens  by  execution  or 
otherwise  upon  such  after-acquired  proper- 
ty, and  forced  the  sale  thereof,  and  in  this 
manner  tested  the  validity  of  the  clauses  in 
the  Denham  trusts  extending  such  clauses 
to  cover  such  acquired  property.  It  is 
plain  from  the  allegations  of  the  bill  and 
the  deeds  that  they  were  executed  in  good 
faith,  with  no  intention  to  defraud  the 
creditors  of  Robinson  or  his  vendee,  Faw- 
cett, but  were  merely  intended  to  secure  the 
purchase  money  for  such  store^  and  at  the 
same  time  permit  the  possessor  thereof  to 
continue  business  so  lon^  as  the  trust  debts 
were  secured.  If  the  deeds  of  trust  at- 
tacked bad  been  voidable  or  void  both  at 
law  and  in  equity,  an  entirely  different  case 
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would  have  been  presented,  from  where  the 
deeds  are  void  at  law,  but  good  in  equity. 
By  coming  into  equity  the  execution  cred- 
itor loses  his  remedy  at  law^  and  benefits 
the  trust  debtor,  who  might  otherwise  have 
been  compelled  to  file  the  bill  himself  to  pre* 
serve  his  equitable  rights,  which  he  could 
not  have  asserted  at  law. 

The  real  question  which  this  record  pre- 
sents is  as  to  whether  the  prior  deeds  of 
trust  are  void  as  to  the  after-acquired  prop- 
erty sought  to  be  included  under  their  pro- 
visions in  a  court  of  equity.  At  law  they 
are.  And  the  plaintiff,  had  it  sought  its 
remedy  in  a  court  of  law,  would  have  found 
it  adequate  and  complete,  and  the  deeds  of 
trust  would  have  presented  no  bar  to  its' re- 
covery. 5  Am.  Sl  Eng.  Enc.  Law,  2d  ed.  p. 
979:  Ch-egg  v.  Sanford,  76  Am.  Dec.  723, 
note  [24  111.  17] ;  Moody  v.  Wright,  46  Am. 
Dec.  712,  note  [13  Met  17].  But  in  refus- 
ing its  plain  legal  remedy  and  coming  into 
equity,  it  must  do  equity.  The  deeds  of 
trust  bear  evidence  on  their  face  that  they 
were  executed  for  the  purpose  of  securing 
the  purchase  money  for  the  stock  of  goods, 
— ^boing  in  the  nature  of  a  conditional  sale, 
— and  were  intended  to  cover  the  after-ac- 
quired stock,  so  as  to  keep  them  safe  and 
secure.  They  were  duly  recorded.  Plain- 
tiff's debt  was  after-contracted,  and  it  had 
notice,  so  far  as  the  record  shows,  actual 
and  constructive,  of  these  prior  deeds  of 
trust.  They  are  not  attacked  for  fraud  in 
fact,  but  simply  because  of  the  provision  on 
their  face  as  to  the  after-acquired  property, 
of  which  plaintiff  had  notice.  While  the 
law  would  avoid  them,  equity  sustains 
them,  as  both  prior  in  right  and  time  to 
plaintiff's  execution  lien.  In  5  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  982,  the  rule  in  equity 
is  stated  to  be  that  "while  it  is  declared 
that  a  mortgage  of  future-ac(|uired  prop- 
erty does  not  pass  any  immediate  title  to 
such  property,  yet,  as  'equity  considers  that 
as  done  which  ought  to  be  done,'  such  a 
mortgage  creates  an  e<][uitable  lien,  which 
will  attach  to  tHe  subject-matter  immedi- 
ately upon  its  coming  into  existence,  and 
create  a  valid  title  therein,  as  against  the 
mortgagor  and  third  parties  with  notice, 
without  any  further  act  on  the  mortgagee's 
part."  The  deeds  of  trust  in  controversy 
were  but  mortgages,  with  power  to  sell  up- 
on the  happening  of  certain  events;  and,  as 
far  as  the  bill  shows,  there  were  no  existing 
debts  at  the  time  they  were  taken  and  re- 
corded. They  are  not  governed  by  the  nu- 
merous cases  where  existing  creditors  have 
attacked  such  deeds  as  fraudulent  per  se, 
from  Lang  v.  Lee,  3  Rand.  (Va.)  411,  to 
Landenum  v.  Wils<m,  29  W.  Va.  702,  2  S. 
E.  203,  but  are  governed  more  nearly  by 
the  cases  of  ConavxM/  v.  Stealey,  44  W.  Va. 
163,  28  S.  E.  793;  Etheridge  v.  8f)erry,  139 
U.  S.  266,  35  L.  ed.  171,  ll'Sup.  Ct. 
Rep.  565;  Mitchell  v.  Winsloio,  2  Story, 
630,  Fed.  Cas.  No.  9,673;  Pennock  v.  Coe, 
23  How.  117,  16  L.  ed.  436;  Oalveaton,  H, 
d  H.  R,  Co,  V.  Coicdrey,  11  Wall.  459,  20 
L.  ed.  199;  Dunham  v.  Cincinnati,  C.  d  C, 
R.  Co,  1  Wall.  254,  17  L.  ed.  584;  United 
States  y.  New  Orleans  d  0.  R.  Co,  12  WalL 
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362,  9uh  nom.  New  Orleans  d  0.  R.  Co,  v. 
Mellon,  20  L.  ed.  434, — ^and  numerous  state 
cases,  reference  to  which  will  be  found  in 
5  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  982; 
Gregg  v.  Sanford,  24  111.  17,  76  Am.  Dec. 
731 ;  Moody  v.  Wright,  13  Met.  17,  46  Am. 
Dec.  717. 

These  deeds  were  not  fraudulent  in  their 
inception,  but  are  free  from  all  fraudulent 
intent;  their  object  being  to  secure  the  pur- 
chase money,  and  at  the  same  time  furnish 
the  grantor  the  means  of  satisfying  it.  The 
provisions  as  to  the  after-acquired  property 
are  perfectly  consistent  with  the  object  of 
their  execution.  Their  recordation  was  no- 
tice to  all  persons  dealing  with  the  grantor, 
and  subsequent  creditors  dealt  with  open 
eyes;  and  at  any  time,  by  levying  on  the 
equity  of  redemption,  they  could  have  com- 
pelled a  sale  of  the  stock.  They  were  not 
made  with  the  intent  to,  nor  do  they,  hin- 
der and  delay  creditors  in  the  collection  of 
their  debts.  Equity  limits  both  the  lien  of 
a  judgment  on  real  estate,  and  the  lien  of 
an  execution  on  personal  property,  to  the 
actual  interest  of  the  debtor  at  tJie  time 
such  lien  was  acquired,  and  will  sell  only 
such  interest.  A  creditor  who  becomes  such 
with  full  knowledge  of  the  equities  of  others 
has  no  right  to  complain  of  such  equities. 
The  reasoning  of  Justice  Brewer  in  the  case 
of  Etheridge  v.  Sperry,  139  U.  S.  266,  35 
L.  ed.  171,  11  Sup.  Ct.  Rep.  565,  is  unan- 
swerable and  conclusive  on  this  question. 

The  demurrer  to  the  bill  should  have 
been  sustained,  and  the  bill  dismissed;  but, 
as  this  is  an  error  of  which  the  appellant 
has  no  right  to  complain,  the  decree  is  af- 
firmed. 

Brannoiiy  P.,  concurring: 

I  must  say  that  I  am  reluctant  and  hesi- 
tating to  concur  in  this  decision ;  but  I  have 
only  some  doubt,  and  not  a  fixed  conviction, 
such  as  to  warrant  a  dissent.  It  is  plain 
that,  if  the  two  prior  deeds  of  trust  are 
valid,  the  plaintiff  has  no  ground  on  which 
to  base  its  suit,  for  the  simple  reason  that 
there  i?  no  money  to  go  on  its  demand;  but 
my  doubt  arises  from  the  fact  that  I  ques- 
tion or  hesitate  about  those  deeds  of  trust, 
as  regards  their  validity,  not  because  they 
cover  after-acquired  property,  but  because 
they  contemplate  the  continued  possession 
of  the  goods  in  the  debtor,  and  contemplate 
his  power  to  sell  them  by  continuing  the 
business.  They  do  not  expressly  so  author- 
ize him,  but  they  plainly  so  imply,  and  that 
is  sufficient  Claflin  v.  Foley,  22  W.  Va. 
434 ;  Livesay  v.  Beard,  22  W.  Va.  585.  The 
power  to  replenish,  under  these  authorities, 
clearly  implies  continued  possession  and 
power  of  sale  in  the  debtor.  Those  authori- 
ties and  others  will  attest  that  such  a  deed 
of  trust  is  "fraudulent  on  its  face,  is  void 
in  to  to,  and  cannot  stand  as  security  for 
the  debts  therein  attempted  to  be  secured." 
Gardner  v.  Johnston,  9  W.  Va.  403;  Ad- 
dington  v.  Etheridge,  12  Gratt.  436;  Shat- 
tuck  V.  Knight,  25  W.  Va.  590;  Landeman 
V.  Wilson,  29  W.  Va.  702,  2  S.  E.  203.  Cer- 
tainly that  is  the  law  as  to  existing  credit- 
ors, but  some  members  of  the  court  firmly 
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insist  that  it  is  only  the  law  as  to  existing 
creditors,  and  that,  as  there  are  no  other 
creditors  in  this  instance  whose  debts  ex- 
isted at  the  date  of  those  trusts,  the  said 
rule  does  not  apply.  I  see  force  in  this 
position, — so  much  force  that  at  present  i 
am  not  fully  convinced  that  it  is  not  the 
proper  position.  Nevertheless  I  see  that 
those  authorities  say  that  a  deed  of  trust 
containing  siich  features  as  those  mentioned 
is  fraudulent  per  se  as  to  creditors,  not 
prima  facie  fraudulent,  and  subject  to  be 
sustained  by  proof  of  good  faith,  but  con- 
clusively taken  to  intend  fraud  as  to  cred- 
itors; and  we  all  know  that  a  conveyance 
that  is  fraudulent  as  to  existing  creditors 
is  so,  also,  as  to  subsequent  creditors.  The 
beneficiaries  under  such  trusts,  though  ever 
so  free  from  intentional  fraud,  are  taken  by 
the  law  to  be  participants  in  fraud  as  to 
creditors.  Livesay  v.  Beard,  22  W.  Va. 
592;  Claflin  v.  Foley,  22  W.  Va.  441.  1 
looked  through  the  cases  cited,  and  others 
cited  in  them,  to  see  if  they  drew  the  dis- 
tinction as  to  existing  and  subsequent  cred- 
itors; but,  if  they  do  so,  I  did  not  find  it 
The  case  of  Cona/icay  v.  Stealey,  44  W.  Va. 
163,  28  S.  E.  793,  does  not  seem  to  control 
the  case,  because  in  that  case  the  provision 
for  the  possession,  replenishment,  and  sale 
of  the  stock  was  not,  as  it  is  in  this  case, 
on  the  face  of  the  trusty  but  an  oral  agree- 
ment outside  of  the  trust. 

A  petition  for  rehearing  having  been 
filed,  Dent,  J.,  handed  down  the  following 
additional  opinion: 

In  Lang  v.  Lee,  3  Rand.  (Va.)  433,  Judge 
Cabell  says:  ''As  to  the  other  point  that 
the  deed  under  which  Lang  claims  is  fraud- 
ulent per  se,  it  is  one  on  which  I  feel  some 
difficulty;  and  as  it  is  certainly  one  of  great 
importance,  and  not  necessary  to  be  decided 
in  this  case,  I  purposely  abstain  from  giv- 
ing any  opinion  on  it»  that  the  question 
may  be  considered  open  for  discussion  when- 
ever it  may  again  occur  before  a  fuller 
court."  The  two  other  judges  (Coalter  and 
Carr)  gave  their  opinions.  In  Sheppard  v. 
Turpin,  3  Qratt  404,  Judge  Allen  declined 
to  consider  the  question  raised  as  to  the 
deed  of  trust  being  fraudulent  per  se,  be- 
cause the  case  turned  on  the  question  of 
the  statute  of  limitations.  Judge  Baldwin 
concurred  in  the  opinion  of  Judge  Daniel. 
In  neither  of  these  cases  was  the  question 
of  the  fraudulent  character  of  the  deeds  in- 
volved necessary  to  the  decision  thereof,  and 
in  both,  for  this  reason,  concurring  judges 
declined  to  consider  the  same;  and  yet  they 
have  been  uniformly  followed  by  the  courts 
of  this  state  as  settlinff  this  principle  of 
law  as  to  when  a  deed  of  trust  or  mortgage 
is  fraudulent  per  se  conclusively.  The  prin- 
ciple thus  admitted  to  be  established  is  that 
when  a  grantor  in  a  deed  of  trust  who  se- 
cures creditors  reserves  the  possession  and 
the  power  to  sell  the  property  to  such  an 
extent  as  will  permit  him  to  defeat  the  os- 
tensible purposes  of  such  trust,  the  same  is 
void  per  se  as  to  existing  creditors  not  there- 
by secured,  independent  of  any  extraneous 
evidence,  and  being  void  aa  to  existing  ered- 
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Itors,  if  there  be  any  such,  would  also  be 
void  as  to  subsequent  creditors;  for,  it  mat- 
ters not  against  whom  fraud  in  fact  is  di- 
rected, if  it  be  fraudulent  as  to  one  cred- 
itor it  is  fraudulent  as  to  all.  Judge  Green, 
in  the  case  of  Bhattuck  v.  Knight,  26  W. 
Va.  696,  states  the  proposition  as  ifollows: 
**If  the  trustee  by  the  terms  of  the  deed 
of  trust  is  not  to  take  possession  of  the 
personal  property  until  an  indefinite  future 
time,  and  the  provision  whereby  after-ac- 
quired property  of  the  grantor  is  attempted 
to  be  conveyed  to  pay  trust  debts,  and  the 
inference  from  the  character  of  the  prop- 
erty conveyed  and  attempted  to  be  conveyed, 
is  that  the  design  of  the  grantor,  clearly 
shown  by  these  provisions,  was,  when  he 
executed  the  deed  of  trust,  to  hinder  other 
creditors,  and  at  the  same  time  not  to  de- 
vote any  of  his  property  then  owned  by  him 
and  conveyed  in  tiie  deed  of  trust  to  the 
payment  of  the  debts  professedly  secured  by 
it,  but  to  keep  possession  of  it  and  dispose 
of  it  as  he  pleased,  and  to  dispose  of  the 
proceeds  as  he  chose,  then  such  deed  is  per 
se  fraudulent  on  its  face.  But  if  in  a  par- 
ticular case,  because  of  the  character  of  the 
property  conveyed  or  attempted  to  be  con- 
veyed, no  such  inference  must  necessarily 
be  drawn,  then  such  deed  of  trust  is  not 
per  ae  fraudulent  because  of  such  provi- 
sion." If  the  provisions  of  the  deed  are 
such  as  will  permit  the  grantor,  at  his  op- 
tion, to  defeat  the  same  as  a  security  for 
the  debt  ostensibly  secured,  then  it  is  per 
86  void  as  to  creditors  Jbindered  thereby; 
for  the  certain  inference  is  that  it  is  a  mere 
colorable  security  to  place  the  property  be- 
yond the  reach  of  existing  creditors.  In  the 
case  of  Sheppard  v.  Turpin,  3  Gratt.  399, 
Judge  Daniel  intimates  that,  if  all  the  ex- 
isting creditors  had  assented  to  the  deed,  it 
would  not  have  been  fraudulent  per  ae.  At 
least,  he  says  he  is  not  prepared  to  so  de- 
termine. In  the  present  case  the  creditor 
secured  owned  a  bookstore  and  fixtures.  He 
sold  it  to  the  grantor  on  condition  that  he 
would  secure  payment  of  the  purchase  money 
by  executing  a  deed  of  trust  thereon  for  this 
purpose.  Had  he  refused  to  do  so,  he  never 
could  have  had  possession  of  the  property. 
By  reason  of  the  deed  of  trust  he  obtains 
possession  thereof,  and  not  otherwise.  The 
natural  inference  is  that  he  is  to  carry  on 
the  book  business,  replenish  the  stock,  pay 
the  expenses,  and  pay  off  the  indebtedness 
secured.  There  were  no  existing  creditors 
to  be  defrauded.  Hence  it  is  impossible  to 
say,  in  the  language  of  Judge  Green,  "that 
the  design  of  the  grantor,  clearly  shown  by 
these  provisions,  was,  when  he  executed  the 
deed,  ...  to  hinder  other  creditors,  and 
at  the  same  time  not  to  devote  any  of  his 
property  then  owned  by  him  and  conveyed 
in  the  deed  of  trust  to  the  payment  of  the 
debts  professedly  secured  by  it,  but  to  keep 
possession  of  it,  and  dispose  of  it  as  he 
pleased,  and  to  dispose  of  the  proceeds  as  he 
chose."  On  the  contrary,  the  primary  de- 
sign of  the  grantor,  participated  in  by  the 
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grantee,  was  to  secure  the  purchase  money, 
and  at  the  same  time  permit  the  grantor  to 
have  such  control  and  disposition  c4  the 
property  as  would  enable  him  to  pay  the 
same.  In  short,  the  property  was  the  grant- 
or's only  on  the  condition  that  he  should, 
out  of  the  proceeds  thereof,  pay  therefor. 
And  even  if  these  were  existing  creditors, 
these  deeds  could  hardly  be  held  fraudulent 
per  ae  Bs  U>  them,  for  the  reason  that  it  is 
especially  provided  therein  that  "it  is  ex- 
pressly understood  that  the  said  party  of 
the  first  part  shall  not  allow  said  stock  of 
goods  to  run  down  and  become  depleted,  and 
worth  less  than  the  aggregate  amount  of 
said  four  obligations;  and  he  shall  keep 
said  stock  of  goods  insured  in  a  sufficient 
amount,  for  the  benefit  of  said  J.  H.  Horner, 
to  amply  protect  him  against  Iftss  of  fire. 
And  upon  the  failure  of  the  said  party  of 
the  first  part  to  keep  said  stock  of  merchan- 
dise replenished  and  insured  as  aforesaid, 
then,  at  the  request  of  the  said  J.  H.  Hor- 
ner, said  trustee  shall  enter  upon  and  take 
charge  of  said  stock  of  goods^  and  sell  the 
same  in  the  manner  prescribed  by  law  as 
aforesaid."  By  this  it  is  plainly  apparent 
that  the  grantor  could  not  sell  or  dispose  of 
such  stock  of  goods  in  such  manner  as  to 
defeat  the  purposes  of  the  trust.  He  could 
not  sell  in  bulk,  but  only  at  retail,  on  con- 
dition that  he  would  keep  the  stock  a  full 
security  for  the  debts  secured,  and,  in  case 
of  failure  to  do  so,  forfeit  the  right  of  pos- 
session immediately.  This  provision  was 
not  contained  in  the  deeds  heretofore  passed 
on  by  the  court,  and  has  not,  therefore,  been 
construed  by  it.  But  in  all  the  cases  in 
which  the  trust  was  held  fraudulent  per  ae, 
as  is  said  in  Sheppard  v.  Turpin,  3  Gratt. 
398,  "the  debtor,  whilst  professing  to  dedi- 
cate his  whole  property  to  the  payment  of 
liis  debts  then  due,  reserves  to  himself  a 
power  by  which  he  may,  without  any  viola- 
tion whatever  of  the  express  stipulations  of 
the  deed,  divert  the  whole  of  the  property 
to  uses  and  purposes  wholly  foreign  to  the 
leading  object  avowed."  In  the  present 
case,  to  allow  the  security  to  become  im- 
paired violates  the  express  stipulations  of 
the  deed,  and  forfeits  all  right  to  the  prop- 
erty. Not  only  is  this  true,  but  §  2,  chap. 
74,  of  the  Code,  as  re-enacted  by  chapter  4, 
Acts  1896,  especially  reserves  the  right  to 
the  debtor  to  secure  the  payment  of  pur- 
chase money  without  infringing  on  the 
rights  of  existing  creditors.  But  the  ques- 
tion here  is  as  to  whether  a  deed  not  fraud- 
ulent per  ae  as  to  existing  creditors  is 
fraudulent  per  ae  as  to  subsequent  creditors 
having  notice  thereof,  both  actual  and  con- 
structive. It  is  well-settled  law  that  a  per- 
son who  contracts  a  debt  with  full  notice  of 
a  deed  and  its  provisionscannot  be  hindered, 
delayed,  or  defrauded  thereby.  Bump, 
Fraud.  Conv.  §  300.  In  the  case  of  Will- 
iama  v.  Banka,  11  Md.  250,  the  supreme 
court  of  Maryland  says:  "We  have  no 
doubt  that  subsequent  creditors,  where  there 
is  fraud  in  fact,  have  a  right  to  come  in; 


874 


West  Yiroinia  Sdprbmb  Court  of  Appeals. 


Dbc, 


but  we  cannot  comprehend  how  a  person 
who  at  the  time  of  becoming  a  creditor  is 
aware  of  the  existence  of  a  deed  can  in  any 
just  sense  be  considered  as  'disturbed,  hin- 
dered, delayed,  or  defrauded'  by  it.  It  seems 
to  us  to  be  a  contradiction  in  terms  to  say 
that  a  person  is  defrauded  by  an  instru- 
ment, when  he  deals  with  a  perfect  knowl- 
edge of  its  existence  and  of  its  effect.  If 
our  registration  laws  have  any  operation, 
they  certainly  do,  as  they  were  designed, 
give  notice  to  all  the  world,  so  that  there 
may  be  no  deceit  practised  upon  anyone. 
If  registration  laws  do  not  give  notice  to 
the  community  which  will  bind  it,  then  they 
are  of  no  use  whatever^  for  without  regis- 
tration deeds  would  be  binding  inter 
paries"  This  language  was  quoted  and  ap- 
proved in  ihe  later  case  of  Kane  v.  Roberta, 
40  Md.  690.  In  Jones,  Chat  Mortg.  $  381, 
it  is  said:  "The  policy  of  the  registry  laws 
is  not  consistent  with  the  policy  of  the  rule 
making  void  mortgages  with  power  to  use 
and  sell  mortgaged  goods  in  the  usual  course 
of  trade,  and  the  laUer  rule  should  be  made 
to  yield  to  the  more  important  general  pol- 
icy of  the  registry  laws.**  Peabody  v.  Lanr- 
don,  61  Vt.  318,  17  Atl.  781;  Bughea  v. 
Cory,  20  Iowa,  399;  Kreth  v.  Rogers,  101 
N.  C.  263,  7  S.  E.  682.  Registry  is  equiva- 
lent to  the  delivery  of  possession.  Any  per- 
son has  tlie  right  to  give  his  property  away 
or  place  it  beyond  the  reach  of  subsequent 
creditors  by  conveyance,  and,  if  such  cred- 
itors have  notice  of  such  conveyance  at  the 
time  of  the  contraction  of  their  debts,  they 
cannot  complain  thereof  as  being  in  fraud 
of  their  rights;  for  they  had  no  right  to 
look  to  the  property  encumbered  at  the  time 
of  such  conveyance  for  the  payment  of  their 
debts,  and,  having  full  notice  thereof,  there 
can  be  no  fraud  as  to  them.  It  is  entirely 
different  where  there  is  a  secret  trust  as  to 
the  gi*antor,  and  the  conveyance  is  used 
merely  as  a  mask  to  enable  the  grantor  to 
hold  and  enjoy  his  property,  and  is  only  col- 
orable as  to  the  debt  ostensibly  secured 
thereby,  or  the  creditor  at  the  time  of  the 
contraction  of  his  debt  has  neither  actual 
nor  constructive  notice,  but  is  misled  and 
deceived  by  the  false  appearance  of  wealth 
into  giving  a  credit  that  he  would  not  oth- 
erwise extend.  And  it  may  be  possible  that 
such  secret  trust  may  be  inferred  from  a 
deed  where  the  power  of  sale  and  disposal 
of  the  proceeds  is  wholly  unrestricted, 
amounting,  in  effect,  to  an  entire  revocation 
of  such  deed.  A  reservation  of  this  charac- 
ter, being  entirely  inconsistent  with  the 
ostensible  purpose  of  the  deed,  would  render 
it  merely  colorable,  and  not  made  in  good 
faith  to  secure  the  alleged  debt  used  solely 
for  the  purpose  of  deception,  and  hence  to 
secure  to  the  grantor  the  illegal — under  Ic- 
g^l  forms — enjoyment  of  his  property  in 
violation  of  his  duty  to  discharge  his  just 
debts.  The  debt  being  fictitious,  such  a  deed 
would  be  fraudulent  in  fact,  as  being  con- 
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trary  to  the  policy  of  the  law,  that  a  debt- 
or's property  should  be  liable  for  his  debts. 
To  justify  such  an  inference  from  the  face 
of  the  deed  alone,  the  power  of  the  grantor 
to  defeat  or  revoke  it  must  be  so  plain  or 
absolute  as  to  allow  of  no  other  conclusion. 
Otherwise  the  subsequent  creditor  must 
show  the  fictitious  character  of  the  debt 
secured  by  extraneous  facts  and  circum- 
stances. The  deeds  under  consideration  are 
not  of  this  character,  but  they  permit  the 
grantor  to  sell  portions  of  the  property  only 
on  condition  that  such  sales  do  not  impair 
the  security  for  the  purchase-money  lien, 
and  that  the  same  be  preserved  intact.  Oth- 
erwise the  right  of  sale  is  revoked,  and 
the  possession  immediately  forfeited.  For 
the  grantor,  therefore,  to  attempt  to  defeat 
the  purposes  of  the  deed  as  a  security  for 
the  purchase  money  or  debt,  is  to  violate  the 
plainly  expressed  stipulations  therein  con- 
tained. Hence,  it  is  impossible  to  infer 
from  these  deeds  a  secret  trust  in  favor  of 
the  grantor,  but  their  legitimate  purpose  ii> 
plainly  expressed  on  their  faces  and  in  thdr 
terms;  and  this  is  that  they  were  intended 
as  a  bona  fide  security  for  the  purchase 
money,  and  at  the  same  time  furnish  the 
grantor  the  means  to  honorably  and  hon- 
estly discharge  such  purchase  money  with- 
out impairing  the  security  therefor;  and, 
being  duly  recorded,  no  subsequent  creditors 
could  possibly  be  deceived  or  defrauded 
thereby.  The  subsequent  creditor,  having 
notice  of  the  deeds  at  the  time  he  extended 
credit,  could  acquire  no  greater  rights  as  to 
the  property  than  the  debtor;  and  this  is 
the  right  to  levy  on  and  sell  any  portion  or 
all  of  the  property,  provided  he  did  not  im- 
pair the  security,  or  in  lieu  thereof  satisfy 
the  lien.  This  same  conclusion  was  reached 
in  the  case  of  Cona/way  v.  Stealey,  44  W.  Va. 
163,  28  S.  E.  793,  except  in  that  case  the 
power  of  sale  was  by  parol,  instead  of  being 
entered  on  the  face  of  the  deed.  This  can- 
not affect  the  principles  involved,  in  any 
sense,  except  to  be  more  favorable  to  the 
bona  fides  of  the  deeds  containing  on  their 
faces  the  extent  of  the  reservations  made  by 
the  grantor.  "It  matters  not  whether  the 
agreement  that  the  mortgagor  may  continue 
to  deal  in  the  property  for  his  own  benefit 
is  contained  in  the  mortgage,  or  exists  in 
parol.  .  .  .  It  is  equally  effectual  to  show 
the  fraudulent  purpose  for  which  the  mort- 
gage was  given,  and  the  fraudulent  intent 
which  characterizes  it."  Potts  v.  Hart,  99 
N.  Y.  168,  1  N.  E.  605.  And  for  the  same 
reason  a  reservation  which  is  not  fraudu- 
lent when  made  by  parol  cannot  be  made 
fraudulent  by  being  reduced  to  writing  and 
made  a  part  of  a  recorded  deed.  It  is  only 
a  question  of  proof,  and  not  one  of  fraud. 
So  this  case  and  that  of  Conauxiy  v.  Stealey 
are  precisely  the  same  in  principle,  and  the 
language  used  in  that  case  is  equally  appli- 
cable here. 

Rehearing  denied. 
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1.      Tbe     admission     of     testimony     of 
l>liyslclans  appointed  by  tbe  eonrt  to 

examine  plaintiff  in  an  action  for  negligent 
Injuries,  as  to  the  result  of  an  examination 
made  after  defendant's  motion  for  such  ex- 
amination was  withdrawn.  Is  erroneous. 
"2.  Tbe  Instrnctlons  In  an  action  for 
neffllffent  Injuries  should  confine  the 
jury  to  a  consideration  of  the  acts  of  negli- 
gence alleged  in  the  complaint. 

(January  21,  1902.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Kenton  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Simrall  ft  Galvin,  for  appel- 
lant: 

The  instructions  do  not  limit  the  jury  to 
the  negligence  charged  in  the  pleadings,  nor 
to  that  charged  in  the  testimony  of  the  wit- 
nesses, but  leave  them  to  speculate  as  to 
whether  or  not  the  falling  off  or  throwing 
off  of  the  appellee  from  the  car  was  caused 
by  any  negligence,  real  or  imaginary,  of  the 
employees  of  appellant. 

The   law   requires   that   when    a   specific 


Note. — Power  of  court   to   call  and  examine 
witnesses. 

I.  Power  of  court  to  call  witnesses,  875. 
II.  Power  of  court  to  examine  witnesses. 

a.  To  elicit  facts  or  supply  evidence,  878. 

b.  In  order  that  the  question  or  answers 

may  he  understood,  SSO. 

c.  To  keep  witnesses  within  hounds,  880. 

d.  Where   they   are  reluctant,  881. 

e.  Leading  and  improper  questiotis,  881. 

f.  Suggesting   a   change  in   the  form  of 

questions,  882. 

g.  Oross-examifiation  of  witnesses,  882. 
h.  Showing  partiality  or  prejudice,  882. 
i.  Objection  and  exception   to   action  of 

trial  court,  884. 
j.  Summary,  884. 

I.  Power  of  court  to  call  witnesses. 

In  South  Covington  ft  C.  Street  R.  CO.  v. 
Stboh  the  court  appointed  two  physicians,  on 
motion  of  the  defendant,  to  make  a  physical 
examination  of  plaintiff.  After  the  plaintiff 
bad  testified,  the  record  showed  that  "the  mo- 
tion of  the  defendant  for  the  appointment  of 
two  physicians  by  tbe  court  to  make  an  ezami- 
nation  of  plaintiff  Is  withdrawn."  After  the 
introduction  of  defendant's  testimony,  save  a 
witness  who  was  not  in  court,  the  court  called 
one  of  the  physicians.  The  defendant  ob- 
jected, and  both  parties  declined  to  examine 
faim,  whereupon  the  court  asked  him  a  number 
of  questions,  and  then  the  counsel  for  the 
plaintiff  continued  the  examination.  The  court 
then  called  the  other  physician,  over  the  ob- 
jection of  the  defense,  and  required  the  par- 
ties to  examine  the  witness,  over  the  objec- 
tion of  both  parties.  Counsel  for  plaintiff 
then  examined  this  witness.  It  was  held  that 
their  introduction  by  the  court,  against  the 
protest  of  the  defendant,  tended  to  give  un- 
due weight  to  their  testimony,  and  that,  their 
"examination  having  been  made  after  the  with- 
drawal of  the  motion,  ...  it  was  errone- 
ous to  introduce  them  as  witnesses  In  the  man- 
ner in  which  it  was  done."  The  court  cited 
Bolte  V.  Third  Ave.  R.  Co.  88  App.  Dlv.  234, 
66  N.  Y.  Supp.  1038,  and  Moses  v.  Newburgh 
Electric  R.  Co.  91  Hun,  278,  86  N.  Y.  Supp. 
149.  In  neither  of  these  cases  cited  is  the 
same  question  passed  upon.  In  the  first  case 
tbe  court  practically  took  the  examination  of 
plaintiff's  witness  In  his  stead,  and  asked  im- 1 
proper  questions^  that  the  counsel  for  plaintiff 
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would  not  have  been  permitted  to  ask.  In  the 
Moses  Case  the  sole  question  was  as  to  the 
right  to  have  a  physical  examination  without 
an  aflldavit  showing  that  the  defendant  In- 
tended to  use  it.  Stress  seems  to  have  been 
»ald,  in  the  Stboh  Cash,  as  grounds  for  rever- 
sal, on  "the  manner  in  which  it  was  done." 
It  seems  that  the  court  of  appeals  held  that 
the  action  of  the  court  In  this  particular 
&howed  a  bias.  If  the  court  intended  to  say 
that  tbe  trial  Judge  had  no  right  to  call  for 
any  witness  to  supply  links  in  testimony  or  to 
ascertain  the  truth  of  a  transaction,  it  seems 
that  this  would  be  an  exceptional  case,  as  the 
weight  of  authority  is  to  the  effect  that  a  trial 
judge  has  the  right,  in  a  disinterested  way,  to 
direct  that  witnesses  may  be  called  in  order 
to  throw  light  upon  the  case.  * 

The  trial  court  has  the  right  to  suggest  that 
witnesses  may  be  called  to  throw  light  upon  a 
doubtful  question  of  fact  where  it  is  done  in 
such  a  manner  as  not  to  show  bias  or  prejudice. 
It  is  better  practice  for  the  Judge  to  try  the 
case  as  made  out  by  the  parties,  as  It  is  diffi- 
cult for  him  to  take  any  action  in  the  matter 
of  supplying  evidence  without  indicating  to 
the  Jury  his  opinion. 

In  Fullerton  v.  Fordyce,  144  Mo.  519,  44  S. 
W.  1053,  where  the  defendants  had  obtained 
the  appointment  of  physicians  under  an  order 
of  court  for  the  examination  of  plaintiff,  and 
had  neglected  to  use  them  as  witnesses,  it  was 
held  that  the  plaintiff  was  properly  allowed, 
over  defendants'  exception,  to  Introduce  and 
examine  those  witnesses;  and  it  was  further 
held  that  the  remark  of  the  court  In  stating: 
"The  supreme  court  has  indicated  in  this  case 
that  it  would  like  to  have  this  court  appoint 
a  commission.  I  have  done  so  In  response  to 
that,  and  I  will  permit  the  commission  to  tes- 
tify,"— was  not  prejudicial  error.  The  court 
said:  "By  the  course  adopted  defendants  se- 
cured the  advantage  of  a  cross-examination  of 
witnesses  who  had  ascertained  facts  under  an 
order  of  court  made  at  their  request,  and  they 
have  no  Just  ground  to  complain.  Neither  does 
it  appear  that  the  remarks  of  the  court,  on  ad- 
mitting the  testimony,  could  have  been  preju- 
dicial. The  commission  was  appointed  by  an 
order  of  court,  which  was  a  matter  of  public 
record.  Tbe  appointment  was  made  at  the  re- 
quest of  defendants,  for  the  purpose  of  elicit- 
ing the  truth  and  In  furtherance  of  Justice. 
The  information  given  by  the  court  went  no 
further  than  to  advise  the  Jury  that  the  wit- 
nesses had  made  a  physical  examination  of 
plaintiff  by  Its  direction,  a  fact  which  either 
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charge  of  negligence  is  made,  and  the  issue 
made  upon  that,  the  fact  charged  must  be 
proved;  and  therefore  the  thing  specifically 
charged  is  the  only  thing  that  can  be  sub- 
mitted to  the  jury, 

Chesapeake  d  0.  R,  Co.  v.  Chinter,  21  Ky. 
L.  Rep.  1803,  66  S.  W.  627;  Louisville  R, 
Co.  V.  Park,  96  Ky.  580,  29  S.  W.  455;  Sandy 
River  Cannel  Coal  Co.  v.  Caudill,  22  Ky.  L. 
Rep.  1175,  60  S.  W.  180. 

A  trial  judge  had  no  right,  not  only  to 
name  physicians  on  his  own  motion,  but, 
over  the  objection  of  both  parties,  to  call 
said  physicians  to  the  stand,  and  then  exam- 
ine one  of  them  and  compel  the  parties  to 
examine  the  other. 

Messrs.  Ernst,  Cassatt,  ft  MoDovsall 
also  for  appellant. 

Mr.  B.  F.  Graaiani,  for  appellee: 

The  appellee  did  not  object  to  Dr.  Walters 


testifying,  but  refused  to  make  him  her  wit- 
ness, for  the  reason  that  if  she  made  him 
her  witness,  she  would  be  bound  by  his  state- 
ments. The  appellant  had  moved  for  the  ap- 
pointment of  the  physicians,  and  the  court 
had  appointed  them,  but  the  attorneys  for 
the  appellant,  having  questioned  these  doc- 
tors and  finding  that  their  testimony  would 
not  be  favorable  as  they  expected,  did  not 
want  to  be  bound  by  their  statements;  but 
appellee's  counsel  simply  declined  to  exam- 
ine the  witnesses  so  as  to  make  them  her 
witnesses.  Counsel  for  appellant  is  in  er- 
ror when  he  urges  that  they  were  the  wit- 
nesses of  the  court.  The  appellant  called 
for  their  appointment;  they  were  appointed; 
they  made  the  examination;  they  testified. 
What  harm  was  done  if  the  testimony  was 
truthful  T  The  facts  were  made  known  to 
the  jury  by  distinguished  medical  experts. 


party  bad  a  right  to  elicit  from  the  witnesses 
Cbamselves.  Surely  defendants,  at  whose  re- 
Quevt  the  commission  was  appointed,  should  not 
complain  of  the  Information  the  Jury  incident- 
ally acquired  from  the  remarks  of  the  court. 
Parties  calling  for  such  an  examination  must 
take  the  chances  of  the  results.  The  experts 
who  made  the  examination  l)ecame  the  wit- 
nesses of  the  court,  rather  than  of  the  parties 
to  the  action ;  and  if  the  parties  refused  to  call 
them  the  court  had  the  right  to  do  so,  in  which 
case  greater  credit  would  have  been  given  them 
than  was  given  by  the  remarks  complained  of." 

In  Hall  V.  The  Buffalo,  Newberry,  Adm.  115, 
Fed.  Cas.  No.  5,027,  where  depositions  had 
been  taken  by  both  parties  and  were  not  used 
by  them,  the  court,  on  being  apprised  that  they 
were  on  file,  called  for  the  same,  and  held  that 
•such  avenue  to  the  discovery  of  the  truth  was 
not  to  be  closed  by  either  a  technical  adher- 
ence to  rule,  or  the  omission  of  the  parties  to 
introduce  them  in  evidence.  In  this  case  one 
of  the  depositions  did  not  correspond  with 
the  evidence  of  the  witness  in  court,  and  was 
Inconsistent  with  an  amended  answer. 

In  Moses  v.  Newburgh  Electric  R.  Co.  91 
Hun,  278,  86  N.  Y.  Supp.  149,  where  an  order 
was  made  directing  that  the  plaintiff  be  physi- 
cally examined  before  a  referee,  and  that  she 
be  physically  examined  by  a  physician  before 
the  trial  of  the  action,  It  was  said:  **Ob- 
vionsly  a  party  cannot  have  any  intelligent 
purpose  as  to  whether  he  will  use  a  certain  per- 
son's testimony  until  he  knows  what  It  is  to  be. 
If  it  proves  favorable  to  the  party  by  whom  it 
is  taken,  it  will  ordinarily  be  read  by  that 
party;  if  unfavorable,  it  will  ordinarily  be 
read  by  the  other  party.** 

The  above  case  was  cited  by  the  court  in  the 
Stroh  Cash^  and  while  it  does  not  throw  any 
light  on  the  right  of  the  court  to  call  witnesses, 
it  is  a  dictum  to  the  effect  that  a  party  obtain- 
ing an  examination  for  a  personal  injury  can- 
not prevent  the  witnesses  being  called. 

In  Sheets  v.  Bray,  125  Ind.  33.  24  N.  B.  857, 
the  court  called  the  parties  to  the  suit  as  wit- 
nesses in  the  cause.  It  was  claimed  that  it 
was  an  abuse  of  discretion,  because  there  were 
several  appellees,  and  bat  one  appellant.  It 
was  held  that  the  number  of  parties  should  not 
be  considered  as  evidence  that  the  court  was 
gnllty  of  an  abuse  of  discretion  in  calling  all 
the  parties  to  the  suit  as  witnesses,  to  testify 
to  their  knowledge  of  the  facts  under  investi- 
gation, by  reason  of  appellant's  superior 
knowledge  of  the  principal  facts  involved  In 
the  case. 

In  O'Connor  t.  National  Ice  Co.  24  Jones  & 
67  Jj.  R.  A. 


S.  410,  4  N.  Y.  Supp.  537.  It  was  held  that  the 
calling  of  a  witness  by  the  trial  Judge,  where 
the  witness  was  Immediately  accepted  by  the 
plaintiff  as  his  witness,  was  not  reversible  er- 
ror. In  this  case  the  court  said:  "If,  as  is 
now  claimed,  the  circumstances  under  which 
this  was  done,  and  especially  the  remarks 
which  passed  between  the  trial  Judge  and  the 
counsel  for  the  defendant  at  the  time,  tended 
to  prejudice  the  defendant's  case  with  the  Jury, 
the  defendant,  upon  proof  of  the  fact  and  a 
case  regularly  made  and  settled,  should  hava 
moved  at  special  term  for  a  new  trial  as  matter 
of  discretion.  This  was  not  done.  No  relief 
will  be  granted  on  a  mere  general  exception."* 

And  In  a  prosecution  for  burglary,  where 
the  Judge  recalled  the  prosecuting  witness  on 
the  failure  of  proof  that  the  dwelling  house 
was  closed  In  the  night,  and  the  court  had  the 
omitted  proof  supplied  under  his  own  exami- 
nation, it  was  held  that  there  was  no  error. 
State  V.  Lee,  80  N.  C.  483.  In  this  case  the 
court  said :  "It  would  not  be  proper  for  the 
Judge  In  the  course  of  a  trial  to  usurp  the 
place  and  duty  of  the  state's  counsel  on  the  one 
hand,  and  prescribe  the  order  of  introduction 
of  the  witnesses,  and  become  active  In  their 
examination ;  nor  yet,  on  the  other  hand,  to 
take  the  place  of  the  prisoner's  counsel,  and 
assume  the  duties  resting  on  him  In  the  general 
conduct  of  the  defense.  But  it  Is  expected  of 
the  Judge,  in  presiding  at  a  trial.  In  the  exer- 
cise of  a  perfect  impartiality,  to  see  the  law 
properly  administered,  and  Justice  done,  both 
as  respects  the  state  and  the  accused.  If  a 
fact  material  to  the  state,  or  to  the  prisoner, 
be  obviously  overlooked  and  about  to  be 
omitted,  it  is  usual.  In  practice  and  within  the 
scope  of  the  Judge's  duty,  on  motion,  to  allow 
a  witness  to  be  recalled  to  supply  the  omitted 
fact,  or,  in  his  discretion,  to  recall  the  wit- 
ness, and  have  the  oversight  repaired  under  his 
own  examination." 

And  where  a  Judge  recalled  a  witness  after 
he  had  testified.  In  order  to  ascertain  whether 
he  had  made  certain  statements  in  his  testi- 
mony. It  was  held  not  to  be  error.  Lafferty  v. 
State  (Tex.  Crlm.  App.)  35  S.  W.  874.  In  this 
case  the  objection  was  not  to  the  question  and 
the  answer,  but  to  the  fact  that  he  was  recalled 
by  the  Judge.  This  was  held  not  to  be  error. 
The  court  said :  "The  court  may  have  been 
In  doubt  as  to  what  the  defendant  stated  upon 
the  subject.  The  court  did  not  propose  to 
prove  any  new  fact,  but  simply  to  ascertain 
what  the  witness  had  stated  about  this 
matter." 

And  where  the  court  of  its  own  motion  had 
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whose  testimony  was  as  beneficial  to  the  ap- 
pellant as  to  the  appellee. 

Belt  EUctrio  Line  Co.  v.  AUen,  102  Ky. 
661,  44  S.  W.  89. 

The  court  will  not  permit  a  party  to  an 
action  to  ask  for  the  production  of  certain 
documents  or  testimony,  and  then,  when  it 
is  ascertained  that  it  is  unfavorable  to  them, 
refuse  its  production. 

7  Am.  ft  Eng.  Enc.  Iaw,  p.  Ill;  Morgan 
▼.  Kendall,  124  Ind.  454,  9  L.  R.  A.  445,  24 
N.  K  143. 

Dn  Relle,  J.,  delivered  the  opinion  of 
the  court: 

The  appellee  alleged  in  her  petition  that 
she  was  a  passenger  on  one  oi  appellant's 
cars  and  signaled  the  conductor  at  the  cor- 
ner where  she  wished  to  alight,  and  that  he, 
"standing  on  the  rear  platform  of  said  car. 


placed  his  band  upon  the  arm  of  the  plain- 
tiff, and,  while  pressing  plaintiff  forward 
down  the  steps  from  said  car  to  the  street, 
signaled  her  to  alight,  and  while  she  was  at- 
tempting to  do  so  the  car  gave  a  sudden 
jerk  or  pitch,  and,  by  the  aid  and  acts  of  the 
defendant's  conductor,  employee,  and  agents, 
and  the  acts  of  said  car,  the  plaintiff  was 
thrown  violently  to  the  street,"  whereby  she 
was  injured;  "and  because  of  said  wrongful 
acts"  she  had  been  permanently  injured,  has 
suffered  great  pain,  and  incurred  expenses 
for  medical  treatment,  to  her  damage  in  the 
sum  of  $16,000.  By  an  amended  petition 
she  averred  "that  as  she  attempted  to  alight 
from  said  car  the  same  was  negligently 
moved,  jerked,  or  ran  forward,  by  said  de- 
fendant, its  agents  and  employees,  which 
caused  the  plaintiff  to  fall;  and  that  said 
acts  of  said  agents  and  employees  were  neg- 


a  witness  recalled  to  restate  his  testimony, 
where  counsel  differed,  it  was  held  not  to  be 
error.  Hayes  v.  State,  36  Tex.  Crlm.  Rep. 
146.  35  S.  W.  983.  In  this  case  the  court  said : 
"On  such  occasions,  however,  the  court  should 
avoid  expressing  an  opinion  as  to  what  the 
witness  may  have  previously  testified,  and 
leave  the  witness  free  to  reiterate  his  testi- 
mony untrammeled." 

In  Rex  V.  Watson,  6  Car.  ft  P.  653,  "Taun- 
ton, J.,  who  tried  the  case,  after  the  examina- 
tion of  witnesses  to  fact  on  the  part  of  the 
prisoners,  called  baclc  a  witness  for  the  prose- 
cution, and  aslced  him  several  questions;  and 
then,  addressing  the  prisoner's  counsel,  in- 
quired if  he  had  any  question  to  ask  upon  it, 
saying  that,  although  he,  as  Judge,  had  called 
back  the  witness  for  the  purposes  of  justice, 
he  thought  It  right  that  the  prisoner's  counsel 
should  have  the  opportunity  of  cross-examin- 
ing the  witness  again." 

In  an  action  on  a  claim  against  a  levy  and 
sale,  where  the  court,  after  motion  for  a  non- 
suit, examined  the  sheriff  as  to  the  person  upon 
whom  he  served  the  notice  of  levy,  and  directed 
him  to  amend  the  return,  it  was  held  not  er- 
ror. Primrose  v.  Browning,  60  Oa.  69.  In 
this  case  the  court  said:  "Although  the  sub- 
sequent action  of  the  court  was  unnecessary  to 
make  out  a  prima  facie  case  for  the  plaintiff 
in  fi.  fa.,  still,  there  was  nothing  objectionable 
In  Its  action,  in  view  of  the  facts,  which  would 
authorize  this  court  to  interfere  and  control 
its  discretion  in  conducting  the  trial  of  the 
case  before  It." 

In  Willitts  V.  Schuyler,  3  Ind.  App.  118,  29 
N.  E.  273,  a  wife  filed  a  claim  against  her  de- 
ceased husband's  estate.  The  court  called  her 
as  a  witness,  and  permitted  her  to  testify,  al- 
though she  would  have  been  Incompetent  un- 
der the  statute  except  for  the  questions  of  the 
court  requiring  her  to  testify.  It  was  held 
that  this  was  not  an  abuse  of  discretion.  In 
this  case  the  court  said:  "It  is  within  the 
power  of  courts,  in  the  exercise  of  their  dis- 
cretion, to  require  witnesses  to  testify  who  are 
rendered  incompetent  by  the  provisions  of  the 
above  section,  and  there  is  no  legislative  re- 
striction or  limit  upon  such  discretion,  except 
that  It  shall  be  reviewable  on  appeal.  In  the 
case  before  us  there  are  no  indications  of  an 
Improper  use  of  the  discretion  confided  in  the 
trial  court,  and  we  can  discover  no  reason  for 
criticising  Its  action."  This  was  under  Ind. 
Rev.  Stat.  1881,  |  498,  which  Is  as  follows: 
"In  suits  or  proceedings  in  which  an  executor 
or  administrator  is  a  party.  Involving  matters 
which  occurred  during  the  lifetime  of  the  dece- 
67  L.  R.  A. 


dent,  wJiere  a  Judgment  or  allowance  may  be 
made  or  rendered  for  or  against  the  estate  rep- 
resented by  such  executor  or  administrator, 
any  person  who  is  a  necessary  pa^ ty  to  the  is- 
sue or  record,  whose  Interest  is  adverse  to  such 
estate,  shall  not  be  a  competent  witness  as  to 
such  matters  against  such  estate ;  provided, 
however,  that  in  cases  where  a  deposition  of 
such  decedent  has  been  taken,  or  he  has  pre- 
viously testified  as  to  the  matter,  and  his  tes- 
timony or  deposition  can  t>e  used  as  evidence 
for  such  executor  or  administrator,  such  ad- 
verse party  shall  be  a  competent  witness  for 
himself,  but  only  as  to  any  matters  embraced 
in  such  deposition  or  testimony."  This  was 
a  suit  by  a  widow  against  her  husband's  es- 
tate. She  claimed  an  indebtedness  by  note. 
The  defense  claimed  that  the  note  was  given  to 
Induce  her  to  unite  in  a  sale  of  property,  and 
that  if  the  proceeds  were  invested  in  other 
property  the  note  was  to  be  void.  This  was 
denied  by  the  widow,  who  was  allowed  to  tes- 
tify. The  general  statutory  rule  excluding 
such  evidence  cannot  be  ignored,  and  this  de- 
cision will  not  be  received  as  sound  law. 

In  Reg.  V.  Holden,  8  Car.  &  P.  606,  It  was 
held  that,  on  a  trial  for  murder,  every  person 
who  was  present  at  the  time  of  the  transaction 
which  gives  rise  to  the  charge  ought  to  be 
called  as  a  witness  on  the  part  of  the  prosecu- 
tion ;  for,  even  if  they  give  different  accounts, 
the  Jury  should  hear  the  evidence,  and  draw 
their  own  conclusions  as  to  the  truth.  There- 
fore, where  the  widow  and  daughter  of  the  de- 
ceased were  present  at  the  time  when  the  fatal 
blow  was  supposed  to  have  been  given,  and  the 
widow  was  examined  as  a  witness,  the  Judge 
directed  the  daughter  to  be  called  for  the  coun- 
sel for  the  prosecution,  although  she  had  t>een 
brought  to  the  assizes  for  the  other  side,  and 
her  name  was  not  on  the  back  of  the  Indict- 
ment. 

And  In  Rex  v.  Simmonds,  1  Car.  ft  P.  84, 
Huilock,  J.,  held:  "Though  the  counsel  for 
the  prosecution  is  not  bound  to  call  every  wit- 
ness whose  name  Is  on  the  back  of  the  indict- 
ment, it  is  usual  for  him  to  do  so ;  and  if  he 
does  not,  I,  as  the  Judge,  will  call  the  witness, 
that  the  prisoner's  counsel  may  have  an  op- 
portunity of  cross-examining  liim.  The  wit- 
ness was  then  called  by  the  counsel  for  the 
prosecutiion." 

In  Couison  v.  Disborough  [1894]  2  Q.  B. 
316,  where  the  Jury  desired  that  a  party  In 
court  should  be  placed  on  the  witness  stand, 
and  the  Judge  called  him  and  questioned  him 
as  to  whether  he  had  taken  his  father's 
money  and  given  It   to  plaintiff  at  the  time 
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ligent  and  careless."  Tlie  appellant  denied 
the  affirmative  averments,  pleaded  contrib- 
utory negligence,  and  the  trial  resulted  in 
a  verdict  and  judgment  for  $4,000. 

Various  grounds  for  reversal  are  relied 
on.  It  will  be  necessary  to  consider  only 
two  of  them.  On  the  day  the  case  was  set 
for  trial,  the  company  moved  to  require  ap- 
pellee to  submit  to  an  examination  by  two 
physicians,  named  in  the  motion,  for  the 
purpose  of  ascertaining  the  character  and 
extent  of  the  injuries  to  her,  and  in  order 
that  said  physicians  might  testify  with  ref- 
erence thereto  upon  the  trial  of  the  case. 
This  motion,  on  objection  by  appellee,  was 
overruled,  but  the  court  offered  to  require 
the  plaintiff  to  submit  to  an  examination 
by  two  doctors  to  be  appointed  by  the  court, 
and  the  defendant  filed  a  motion  to  that 
effect.    The  court  named  Dr.  Allen  and  Dr. 


Walters  to  make  the  examinaUon.  The  par- 
ties thereupon  went  into  trial.  After  the 
plaintiff  herself  had  been  examined  and  one 
other  witness,  the  record  shows  that  '*the 
motion  of  defendant  for  the  appointment  of 
two  physicians  by  the  court  to  make  an  ex- 
amination of  the  plaintiff  is  withdrawn." 
The  plaintiff  then  continued  the  examination 
of  her  witnesses  in  chief,  rested,  and  the  de- 
fendant introduced  its  testimony  in  chief, 
with  the  exception  of  one  witness,  who  was 
not  present,  and  as  to  whom  it  asked  the 
privilege  of  introducing  him  later  in  the 
trial.  On  the  following  day  the  court  called 
Dr.  Walters.     The  defense   objected.      Both 

glaintiff  and  defendant  declined  to  examine 
im,  and  the  court  examined  him,  asking 
him  a  number  of  questions,  after  which 
counsel  for  the  plaintiff  continued  the  exam- 
ination.    The  court  then  called  Dr.  Allen, 


plaintiff  claimed  to  have  received  It,  and  for 
which  she  had  been  arrested  and  had  brought 
an  action  of  false  imprisonment,  and  the  wit- 
ness answered  both  questions  in  the  negative. 
It  was  held  that  the  judge  properly  refused  the 
application  of  plaintiff  to  allow  them  to  cross- 
examine  this  witness.  It  was  said  by  Lord 
Bsher,  M.  R.,  that,  "when  a  witness  Is  called 
In  this  way  by  the  Judge,  the  counsel  of  neither 
party  has  a  right  to  cross-examine  him  without 
the  permission  of  the  judge."  Smith,  L.  J., 
said :  **A  witness  called  in  this  way  Is  the 
witness  of  the  judge,  not  of  either  of  the  par- 
ties It  is  the  function  of  the  judge  to  try  and 
find  out  the  truth  whether  he  Is  hearing  the 
case  with  or  without  a  jury.  Neither  party 
can  cross-examine  a  witness  so  called  as  of 
right ;  the  leave  of  the  judge  must  be  obtained.*' 

In  Selph  V.  State,  22  Fla.  537,  it  was  said: 
"Our  conclusion  Is  that  the  counsel  prosecut- 
ing for  the  state  cannot  be  compelled  to  call 
all  the  witnesses  who  were  present  at  the  time 
of  the  commission  of  an  offense,  or  all  whose 
names  are  on  the  Indictment.  We  do  not  deny 
the  right  of  the  presiding  judge,  when 
prompted  by  sound  discretion,  to  call  and  ex- 
amine witnesses  of  his  own  accord,  when  the 
interests  of  justice  demand  it,  whether  the 
witness  be  for  or  against  the  state,  and  in  such 
a  case  to  permit  counsel  on  both  sides  to  cross- 
examine  such  witness.** 

But  where  a  defendant  In  an  embesslement 
case  showed  by  witnesses  a  purchase  In  good 
faith,  and  the  court  said  in  the  presence  of  the 
jury :  "I  am  not  satisfied  with  this,  let  the 
defendant  take  the  stand," — It  was  held  that 
this  was  Improper,  and  was  calculated  to  prej- 
udice the  defense.  Lycan  v.  People,  107  111. 
423.  In  this  case  the  court  said :  "Whether 
the  court  was  satisfied  or  not,  was  not  a  mat- 
ter proper  to  be  communicated  to  the  Jury. 
They  should  have  been  left  free  to  consider  the 
evidence  given  by  both  parties,  without  any 
expression  of  opinion  from  the  court.  Un- 
doubtedly the  court  has  the  discretionary  right 
— the  exercise  of  which  may  tend  to  elicit  the 
truth — to  direct  that  witnesses  shall  be  re- 
called for  further  examination,  or  that  other 
witnesses  may  be  called  to  the  stand  to  be  ex- 
amined ;  but  the  court  ought  not  to  state  to 
the  Jury  that  It  Is  or  Is  not  satisfied  with  any 
particular  portion  of  the  evidence.  Expres- 
sions of  that  character  are  calculated  to  have 
great  weight,  and  If  the  Jury  are  to  be  con- 
trolled In  that  way,  their  services  might  as 
well   be  dispensed  with  In  the  first   Instance." 

This  ruling  was  rather  on  the  prejudicial 
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comment  of  the  court,  than  against  the  power 
to  call  the  defendant  to  the  stand. 

II.  Power  of  court  to  emimine  witne»999. 

a.  To  tlioit  faoU  or  supply  ovidemee. 

It  seems  to  be  a  general  rule,  accepted  every- 
where, that  the  trial  judge  has  the  right  to 
ask  questions  of  witnesses  to  elicit  facts  or 
supply  evidence.  Of  course  this  must  1^  done 
In  a  fair.  Impartial  way,  because  the  conduct 
of  a  judge  showing  bias  or  prejudice  during 
the  trial  Is  just  as  erroneous  In  the  examina- 
tion of  witnesses  as  In  any  other  particular. 
The  authorities  all  agree,  however,  as  to  the 
power  of  the  court  to  ask  questions  of  the  wit- 
ness that  are  necessary  to  elicit  the  truth. 
There  are  a  few  cases  which,  although  not 
denying  the  power  and  the  right  of  a  court  to 
examine  witnesses,  Indicate  that  In  their  judg- 
ment It  is  tietter  practice  for  the  court  not  to 
do  so  on  account  of  the  danger  of  being  mis- 
construed. 

A  searching  examination  of  a  witness  by  the 
court,  as  to  the  competency  of  a  witness  on  the 
matter  of  valuation,  was  held  not  to  be  errone- 
ous. In  Keith  v.  Wells,  14  Colo.  321,  23  Pac. 
991.  In  this  case  the  court  said:  **Ab  we 
have  seen,  there  was  a  wide  difference  of  opin- 
ion among  the  witnesses  In  reference  to  the 
value  of  the  property,  and,  under  the  circum- 
stances. It  Is  fair  to  presume  that  the  court 
was  of  the  opinion  that  the  jury  were  entitled 
to  the  fullest  information  In  reference  to  the 
competency  of  the  witnesses  testifying  as  to 
the  value ;  and,  as  the  questions  propounded 
to  the  witness  by  the  court  were  calculated  to 
elicit  Information  In  reference  to  the  knowl- 
edge of  Howland  on  this  subject,  we  are  of  the 
opinion  that  the  error  assigned  Is  not  well 
taken." 

And  active  participation  by  the  court  In  the 
questioning  of  a  party  who  was  a  witness  was 
held  not  to  be  error,  where  It  was  not  shown 
that  the  party  was  prejudiced.  Baur  v.  Beall. 
14  Colo.  383,  23  Pac.  345.  In  this  case  the 
court  said:  '*The  circumstances  may  have 
rendered  It  necessary  upon  that  trlal^-of 
which  we  have  no  means  of  judging — ^In  order 
to  arrive  at  the  facts.*' 

In  a  prosecution  for  assault  with  Intent  to 
kill,  a  witness  testified  that  she  saw  a  person 
running  after  the  shooting,  and  she  could  not 
tell  who  It  waa  The  court  asked  her:  "At 
the  time  you  saw  that  person  running,  and  not 
from  what  you  have  heard,  did  you  know  It 
was  Dave  Long?'     A,  "I  took  it  to  be  Dave 
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the  other  doctor  who  had  been  appointed  to 
maJce  an  examination  of  the  plaintiff,  over 
the  objection  of  the  defense,  and  required 
the  parties  to  examine  the  witness,  over  the 
objection  of  both  parties.  Counsel  for  plain- 
tiff then  examined  this  witness.  From  the 
testimony  of  the  two  doctors  it  appeared 
that  they  had  examined  the  plaintiff  about 
half  past  five  on  the  previous  evening,  and 
therefore  after  the  motion  to  require  an  ex- 
amination by  physicians  appointed  by  the 
court  had  been  withdrawn.  As  the  plaintiff 
claimed  to  be  suffering  from  prolapsus  uteri 
as  a  result  of  her  fall,  and  of  a  blow  and 
bruise  upon  the  abdomen  from  her  umbrella 
handle,  upon  which  she  fell,  the  testimony 
of  the  two  physicians,  which  showed  the  or- 
gan to  be  misplaced,  and  that  such  displace- 
ment might  be  the  result  of  a  fall  or  blow, 
tended  to  support  plaintiff's  theory  of  the 


case,  at  least  to  some  extent,  and  could  not 
but  have  been  prejudicial  to  the  defense,  for 
the  reason  that  these  physicians  were  ap- 
pointed by  the  court,  and  introduced  by  the 
court  against  the  objections  of  the  defense. 
They  were  presumably  disinterested,  and  the 
fact  of  their  introduction  by  the  court 
against  the  earnest  protest  of  the  defense 
tended  to  give  undue  weight  and  prominence 
to  their  testimony,  in  so  far  as  it  supported 
plaintiff's  contention.  It  is  not  necessary  to 
decide  what  might  have  been  done  had  the 
examination  been  made  before  the  withdraw- 
al of  the  motion.  That  examination  having 
been  made  after  the  withdrawal  of  the  mo- 
tion, we  think  it  was  clearly  erroneous  to 
introduce  them  as  witnesses  in  the  manner 
in  which  it  was  done.  See  Bolte  v.  Third 
Ave,  R.  Co,  38  App.  Div.  234,  66  N.  Y.  Supp. 


Long  at  the  time.  I  cannot  say  for  certain 
who  It  was,  now."  Long  v.  State,  95  Ind.  481. 
In  this  case  the  court  said :  **It  Is  the  duty  of 
the  presiding  Judge  to  see  that  the  truth  Is 
developed,  and  for  this  purpose  he  has  the 
right  to  propound  proper  questions  to  wit- 
nesses. Of  course,  he  should  scrupulously 
avoid  all  semblance  of  partiality.  There  was 
nothing  In  the  question,  we  think,  to  In  any 
way  Indicate  to  the  Jury  that  the  Judge  had 
either  any  opinion  or  wish  in  the  matter.  It 
should  be  observed,  too,  that  the  answer  of  the 
witness  was  not  such  as  to  materially  affect 
the  case  either  way." 

And  In  an  actton  for  damages  for  fraudulent 
representations  in  a  land  trade,  where  the 
court  directed  a  witness  to  state  what  the  de- 
fendant had  said  to  him  as  to  the  representation 
that  he  had  made  to  the  plaintiff  in  regard  to 
the  land.  It  was  held  not  to  be  erroneous. 
Bartlett  v.  Falk,  110  Iowa,  346,  81  N.  W.  602. 

And  In  Cobb  v.  State  (Bliss.)  23  So.  1015, 
where  the  circuit  Judge  Interrogated  witnesses 
for  the  defense,  it  was  held  that  there  was  noth- 
ing Improper  In  any  of  the  Interrogatories. 
The  court  said:  "The  circuit  Judge  Is  not  a 
nonentity.  It  Is  his  duty  to  see  that  the 
course  of  the  trial  Is  according  to  law,  and  to 
elicit  the  truth.  He  is  not  powerless  to  ask 
questions,  and,  where  the  questions  are  proper. 
It  is  his  privilege,  and  may  be  even  his  duty, 
to  ask  them.** 

In  a  prosecution  for  rape,  where  the  court 
questioned  the  prosecuting  witness  as  to  her 
underwear,  it  was  held  that  the  answer  was 
beneficial  to  defendant  rather  than  otherwise, 
and  that.  If  the  relevancy  or  materiality  of  this 
testimony  was  questionable.  It  was  wholly 
without  prejudice.  Pager  v.  State,  22  Neb. 
332.  35  N.  W.  195.  In  this  case  objection  was 
made  to  the  conduct  of  the  presiding  Judge  as 
to  the  course  pursued  by  him  in  the  examina- 
tion of  the  witness,  where  leading  questions 
were  asked.  The  court  said:  **As  a  matter 
of  practice  In  this  state,  we  think  the  rule  gen- 
erally adopted  by  the  Judge  has  been  to  avoid 
examining  witnesses,  and  to  permit  the  case 
to  go  to  the  Jury  as  made  by  the  attorneys. 
This,  of  course,  is  subject  to  the  exception 
above  stated.  In  which  case  there  can  be  no 
doubt  as  to  the  right  and  duty  of  a  trial  Judge. 
Conrts  should  also  see  that  the  examination  of 
a  witness  Is  conducted  In  fairness  to  both  of 
the  litigants,  and  to  the  witness.  Whether  or 
not  a  Judge  has  a  right  to  go  beyond  this,  un- 
der the  provisions  of  our  Criminal  Code,  might 
be  a  serious  question." 

In  a  prosecution  fqr  murder,  It  was  held  not 
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to  be  erroneous  for  the  court  to  examine  a  wit- 
ness, after  he  testified  as  to  dying  declarations, 
and  to  Inquire  as  to  the  condition  of  the  mind 
of  deceased  at  the  time  he  made  the  declara- 
tions. Chalk  V.  State,  35  Tex.  Crlm.  Rep.  116, 
32  S.  W.  693. 

And  where  the  court,  after  a  witness  had 
been  examined.  Interrogated  him  as  to  his  state 
of  feelings  towards  a  party,  and  brought  out 
the  evidence  that  he  had  had  a  quarrel  with 
him.  It  was  held  that  It  was  no  abuse  of  the 
discretion  by  the  court.  Lefever  v.  Johnson, 
79  Ind.  554.  In  this  case  the  court  said  that 
there  was  nothing  wrong  In  the  court's  ask- 
ing the  witness  any  question,  the  answer  to 
which  would  likely  throw  any  light  upon  his 
testimony. 

In  Rlegler  v.  Tribune  Asso.  41  App.  DIv. 
490,  58  N.  X.  Supp.  807,  It  was  held  not  to  be 
error  for  the  court  to  ask  questions  of  the  de- 
fendant after  he  was  recalled,  which  were 
pertinent  for  the  purpose  of  eliciting 'the  truth 
and  presenting  the  facts  clearly  to  the  Jury. 

So,  In  De  Ford  v.  Painter,  3  Okla.  80,  30  L. 
R.  A.  722,  41  Pac.  96,  it  was  held  that  the  in- 
terrogation of  witnesses  during  the  progress 
of  the  case  Is  not  error,  and  the  Judge  may.  In 
the  exercise  of  his  discretion,  aid  In  ellclWng 
material  matter  suggested  by  the  evidence. 

And  in  Bowden  v.  Achor,  95  Oa.  243,  22  S. 
E.  254,  It  was  said  that  the  fact  that  a  presid- 
ing Judge  asked  questions  of  the  witnesses  be- 
cause necessary  to  elicit  the  truth  would  not 
be  held  error;  but  that  no  opinion  should  be 
expressed  by  him  upon  the  facts,  nor  any  ex- 
pression used  calculated  to  prejudice  the  rights 
of  either  party.  In  this  case  the  court  re- 
fused to  pass  upon  this  question,  as  applied  to 
the  facts  In  this  case,  stating  that  on  a  new 
trial  it  would  likely  not  occur  again. 

In  a  manslaughter  case  the  accused  testified 
that  the  deceased  drew  his  hand  from  his 
pocket,  and  that  witness  thought  he  had  a 
weapon.  The  court  asked :  "Did  you  find  any 
weapon  In  his  hand,  or  about  him  ?*'  and  he  an- 
swered, "No."  It  was  held  that  this  wan  not 
prejudicial  error,  and  that  It  was  not  necessary 
to  do  so  In  view  of  reversal  on  another  ques- 
tion. McDonald  v.  State,  89  Tenn.  161,  14  S. 
W.  487.  In  this  case  the  court  said:  "As  a 
rule  courts  are  to  try  cases  as  made  by  parties 
or  attorneys,  and  not  make  the  effort  to  8ux>- 
ply  what  may  seem  to  them  as  missing 
links  in  the  chain  of  testimony ;  to  do  so  would 
be  error." 

In  State  v.  Stephens,  70  Mo.  App.  554,  and 
State  V.  Pagels,  92  Mo.  300,  4  S.  W.  931,  it  waa 
held  that  there  Is  no  doubt  as  to  the  right  of 
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1038;  Moses  v.  Netchurgh  Electric  R.  Co.  91 
Hun,  278,  36  N.  Y.  Supp.  149. 

The  instructions  objected  to  seem  to  cor- 
rectly state  the  law  applicable  to  the  case, 
with  the  exception  that  they  do  not  confine 
the  jury  to  the  consideration  of  the  acts  of 
negligence  specifically  alleged  in  the  peti- 
tion as  amended.  As  said  by  Judge  O'Rear 
in  the  opinion  in  Sandy  River  Cannel  Coal 
Co.  V.  Caudill,  22  Ky.  L.  Rep.  1175,  60  S.  W. 
180:   "The  jury  should  be  confined  to  the 


consideration  of  such  facts  of  alleged  negli- 
gence as  were  the  basis  of  plaintiff's  com* 
plaint."  See  also  Chesapeake  d  O.  R.  Co. 
V.  Qunter,  21  Ky.  L.  Rep.  1803,  56  S.  W. 
527.  Instruction  No.  4  was  not  prejudicial 
to  appellant,  and  is  not  complained  of  by 
appellee. 

For  the  reasons  given,  the  judgment  i% 
reversed,  and  the  cause  remanded,  with  di- 
rections to  award  appellant  a  new  trial,  and 
for  further  proceedings  consistent  herewith. 


a  trial  Judge  to  Interrogate  a  witness  If  he 
deems  It  necessary  to  supply  some  omitted  or 
legitimate  question,  or  to  fully  develop  the 
facts  bearing  on  the  case.  It  was  also  held 
that  the  questions  propounded  by  the  court 
were  proper,  and  not  obnoxious  to  any  valid 
objection. 

So,  the  asking  of  a  pertinent  question  by  a 
trial  judge,  to  elicit  a  fact  overlooked  by  coun- 
sel, was  held  not  to  be  error,  where  it  tended 
to  protect  the  innocent,  or  prevent  the  escape 
of  the  guilty.  Hill  v.  State,  6  Lea,  725.  In 
this  case  the  court  said:  *'If,  too,  the  trial 
Judge  were  to  show  by  his  active  Interference 
In  the  conduct  of  the  cause  that  he  was  not 
the  Impartial  arbiter  he  should  be,  there  can 
be  no  doubt  that  It  would  be  our  duty  to  cor- 
rect his  error." 

In  Wilson  V.  Ohio  River  &  C.  R.  Co.  52  S.  C. 
537,  30  S.  E.  400,  it  was  held  not  to  be  error 
where  the  Judge  took  part  in  the  examination 
of  witnesses.  It  was  further  held  that  Const. 
1895,  art.  5,  |  26,  providing  that  Judges  shall 
not  charge  Juries  in  respect  to  matters  of  fact, 
but  shall  declare  the  law,  was  materially  differ- 
ent from  the  former  powers  of  a  circuit  Judge. 
This  made  no  change  as  to  his  powers  in  the 
conduct  of  the  trial  of  a  case  which  of  neces- 
sity must  be  left  in  a  large  measure  to  his  dis- 
cretion. It  was  further  held  that  the  exercise 
of  this  discretion  was  not  a  subject  of  appeal, 
unless  it  has  been  abused,  which  was  not  al- 
leged in  this  case. 

In  Butler  v.  Boyles,  10  Humph.  155,  51  Am. 
Dec.  G97,  It  was  said:  "A  Judge  may  very 
properly  ask  question  of  witnesses;  and  espe- 
cially may  an  arbitrator  do  so,  as  the  tribunal 
is  iess  dignified,  less  formal,  and  usually  un- 
assisted by  counsel.  That  the  arbitrator  was 
requested  to  question  the  witness,  is  no  proof 
of  partiality.  There  was  nothing  secret  about 
it ;  nothing  that  showed  the  existence  of  an  in- 
fluence in  favor  of  the  party  making  the  re- 
quesc." 

Where  the  court  asked  plaintiff  a  question, 
and  he  testified  to  new  matter,  it  was  held 
that  the  defendant  was  entitled  to  testify  him- 
self in  answer  thereto.  Myers  v.  McCarthy, 
2  Sandf.  399. 

See  Sparks  v.  State,  59  Ala.  82,  infra,  II. 
h,  and  State  v.  Lee,  80  N.  C.  483,  supra^  I. 

h.  In  order  that  the  questions  or  answers  may 
he  understood. 

In  an  action  for  personal  injuries  received 
by  a  passenger  in  getting  on  a  train,  where  the 
court  asked  questions  of  several  witnesses  in 
the  endeavor  to  properly  understand  the  facts 
in  evidence,  It  was  held  not  prejudicial. 
Schaefer  v.  St.  Louis  &  S.  R.  Co.  128  Mo.  64, 
30  S.  W.  331.  The  court  said:  "We  do  not 
see  why  it  was  not  a  commendable  thing  in 
both  the  court  and  the  Jury  endeavoring  to  as- 
certain Just  exactly  the  situation  at  the  time 
of  the  injury." 

And  where  the  court  put  only  one  question 
to  a  witness,  for  the  object  and  purpose  of  as- 
certaining If  the  witness  understood  a  question 
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that  counsel  had  propounded  to  her.  It  was 
held  that  it  was  the  duty  and  province  of  the 
court  to  see  that  the  witness  comprehended 
the  questions  asked  in  order  that  they  might 
l>e  answered  understandingly.  Scroggin  ▼. 
Johnston,  45  Neb.  714,  64  N.  W.  236. 

And  where  the  questions  asked  by  the  coart 
were  unobjectionable,  and  not  asked  so  as  to 
improperly  Influence  the  Jury,  it  was  held  tbat 
no  error  was  committed.  Colee  v.  State,  75 
Ind.  511.  In  this  case  the  court  said:  "Tbe 
court  would  not,  of  course,  be  warranted  in  as- 
suming the  duties  of  counsel,  but  has  a  ric:lit« 
when  the  testimony  of  a  witness  is  not  clearly 
understood,  or  when,  for  the  purpose  of  ruling 
intelligently  upon  a  question,  an  explanation 
Is  needed,  or  a  fuller  answer  required,  to  ask 
questions  of  the  witness.  We  see  nothing  In 
the  record  before  us  indicating  that  the  court, 
in  any  way,  wrongfully  prejudiced  the  rlgbts 
of  the  appellant  by  the  questions  asked   wit- 


And  where  the  character  of  an  examination 
by  the  court  indicated  that  the  only  purpoae 
of  the  court  was  to  have  the  witness's  meaning 
understood,  and  the  answers  were  but  repeti- 
tions of  what  the  witness  had  already  stated, 
though  made  somewhat  clearer,  it  was  held 
not  to  be  prejudicial  error.  Pothast  v.  Chi- 
cago G.  W.  R.  Co.  110  Iowa,  458,  81  N.  W.  693. 

The  examination  of  a  witness  by  the  Jud^e,  • 
in  order  to  bring  out  more  fully  the  facts  about 
the  localities  in  a  murder  case,  and  intended 
to  make  more  plain  what  has  already  ap- 
peared, without  intending  to  indicate  an  im- 
pression to  the  Jury,  was  held  not  to  be  error. 
State  V.  Hargroves,  104  Tenn.  112,  56  S.  "W. 
857. 

So,  where  the  trial  Judge  refreshed  his  mem- 
ory as  to  the  testimony  of  a  witness  by  having 
him  restate  his  evidence  on  a  certain  poinu 
and  he  also  asked  him  other  questions,  it  vras 
held  not  error.  Sanders  v.  Bagwell,  37  S.  C. 
145,  15  S.  E.  714,  16  S.  B.  770.  In  this  case 
the  court  said:  "While  the  practice  of  tlie 
trial  Judge,  taking  the  examination  of  a  wit- 
ness into  his  own  hands,  is  not  to  be  com- 
mended or  approved,  it  is  a  matter  of  every- 
day experience  in  our  courts  for  the  trial 
Judge  to  ask  a  witness  a  question.  When  It 
is  realized  what  a  great  responsibility  is  de- 
volved upon  a  circuit  Judge  in  seeing  tbat 
Justice  is  properly  administered  hi  the  court, 
some  latitude  must,  of  necessity,  be  accorded 
him." 

See  Lafferty  t.  State  (Tex.  Crim.  App.)  35 
S.  W.  374,  «ttpra,  I. 

c.  To   keep  witnesses  within   JiOundB. 

In  Rounds  v.  Alee  (Iowa)  89  N.  W.  1098. 
the  court  asked  pertinent  questions  calculated 
to  Impress  defendant  with  the  necessity  of 
what  was  said,  rather  than  of  giving  his  con- 
clusions.    This  was  held  not  to  be  erroneona. 

And  where  the  court  interrupted  a  witness 
by  such  remarks  as,  "How  do  yoo  knowr* 
"Tell  what  you  knowT'  "Don't  tell  what  yon 
suppose/' — it  was  held  nst  to  be  error.     Far- 
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goBon  T.  Hlnch«  54  Ind.  3S7.  In  this  case  the 
coart  said:  *'The  court  has  a  Judicial  discre- 
tion in  directing  the  conduct  of  a  witness,  the 
exercise  of  which  very  much  depends  on  the 
character  of  the  witness,  his  conduct,  manner, 
Intelligence,  willingness,  unwiliingness,  stub- 
bornness, ignorance,  youth,  inexperience,  etc., 
all  of  which  the  circuit  court  has  a  much  bet- 
ter opportunity  of  knowing  than  this  court; 
and  such  discretion  must  be  very  clearly  ex- 
ceeded before  we  can  revise  it  by  reversing  a 
Judgment.  We  see  nothing  of  the  kind  in  the 
case  before  us.** 

d.  Witere  they  are  reluctant. 

In  Yamedoe  t.  State,  75  Ga.  181,  58  Am. 
Rep.  465,  the  court  propounded  questions  to  a 
reluctant  witness.  It  was  held  that  it  is  the 
duty  of  the  court  to  propound  such  questions 
as  to  strip  the  witnesses  of  the  subterfuges  to 
which  they  resort  to  evade  telling  the  truth. 
In  this  case  it  was  apparent  that  the  witness 
held  back,  and  did  not  fully  respond  to  the 
questions  asked  him,  and  the  Judge  sought  to 
ascertain  the  cause  of  his  unseeming  reticence. 
The  court  said:  **Had  he  gone  further,  and 
reproved  him  for  his  indecorous  conduct,  he 
would  not  have  transcended  the  limits  of  his 
duly." 

And  where  the  party  assaulted  in  a  rape  case 
was  an  unwilling  witness,  it  was  held  not  to 
be  error  for  the  court  to  elicit  evidence  from 
her  that  the  mother  of  the  accused  had  hired 
her  to  remain  away  from  court.  The  witness 
testified  that  the  accused  did  not  know  of  this. 
The  remedy  then  was  for  the  defendant  to 
strike  from  the  case  the  previous  answer  of 
the  witness.  Lockhart  v.  State,  92  Ind.  452. 
In  this  case  the  court  said :  "The  court  had 
the  right,  we  think,  as  the  attorney  for  the 
state  would  have  had,  to  ascertain  from  her, 
if  possible,  her  feeling  and  purpose  in  the  case. 
If  appellant  had  hired  her  to  stay  away,  .we 
know  of  no  reason  why  the  court  might  not 
have  compelled  her  to  state  the  fact  to  the 
Jury.  It  is  not  the  province  of  the  court  to 
shield  the  guilty  or  convict  the  innocent,  but 
to  see  to  it  that  exact  Justice  is  done  to  the 
state  and  the  accused.  For  this  purpose  the 
Judge  may  propound  to  witnesses  of  this  char- 
acter all  such  proper  questions  as  may  throw 
light  upon  their  statements,  and  especially 
upon  the  motives  that  actuate  them." 

And  where  the  court  questioned  witnesses 
who  were  showing  a  disposition  to  equivocate, 
and  the  questions  of  the  prosecuting  attorney 
were  not  calculated  to  develop  material  facts. 
It  was  held  not  to  be  error.  State  ▼.  Spiers, 
103  Iowa,  711,  73  N.  W.  348.  In  this  case 
the  court  said:  "A  trial  court  should  not,  as 
a  rule,  interfere  with  the  examination  of  wit- 
nesses when  the  examination  is  being  fairly 
conducted,  unless  ,to  rule  upon  objections  and 
motions.  But  the  trial  court  is  not  required 
to  remain  silent  when  unwilling  witnesses  per- 
sist in  such  a  course  as  will  conceal  the  truth 
and  make  the  trial  a  travesty  of  Justice.  We 
do  not  find  that  the  district  court  exceeded  the 
power  which  rightfully  belonged  to  it,  in  as- 
sisting in  the  examination  of  witnesses,  and 
in  compelling  answers." 

e.  Leading  and  improper  queatiane. 


There  seems  to  be  a  conflict  of  authority  as 
to  the  right  of  the  court  to  ask  leading  or  im- 
proper questions.  In  some  cases  the  court  is 
held  to  the  same  rule  as  attorneys.  Of  course, 
under  some  circumstances,  leading  questioner 
may  be  proper.  On  the  other  hand,  some  cases 
hold  that  the  trial  court  may  ask  any  question 
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without  regard  to  the  well-recognlsed  rules 
binding  on  attorneys. 

The  same  rules  in  regard  to  asking  leading 
questions,  that  apply  to  counsel,  are  held  to  be 
applicable  to  a  trial  Judge.  Hopperwood  v. 
SUte,  39  Tex.  Crim.  Rep.  15,  44  S.  W.  841. 
In  this  case  the  court  said:  "We  would  re- 
mark. In  this  connection,  that  the  state  fur- 
nishes, for  the  purpose  of  examining  witnesses 
and  conducting  prosecutions,  a  district  or 
county  attorney,  whose  province  it  is  to  exam- 
ine the  witnesses;  and  rarely  should  it  occur 
that  a  Judge  should  undertake  the  examination 
of  a  witness.  Of  course,  there  may  be  occa- 
sions when  it  would  be  necessary  for  him  to 
interfere,  and  have  a  witness  restate  his  testi- 
mony, or  state  more  clearly  parts  of  his  testi- 
mony. But  such  occasions  can  rarely  occur; 
and,  when  they  do  occur,  the  Judge  should  in- 
terfere in  the  examination  of  a  witness  with 
great  caution," 

In  a  murder  case  the  court  interposed,  and 
asked  the  witness  leading  questions  to  show 
that  the  deceased  had  abandoned  the  quarrel 
before  the  homicide.  This  was  held  to  be  er- 
ror. State  V.  Crotts.  22  Wash.  245,  60  Pac. 
403.  In  this  case  the  court  said:  "Again, 
outside  of  any  constitutional  provision,  these 
questions  were  leading.  They  would  not  have 
been  tolerated  for  a  moment,  had  they  been 
asked  by  counsel.  There  can  be  no  principle 
of  law  in  the  administration  of  Justice  that 
will  allow  a  court  to  ask  an  incompetent  ques- 
tion, any  more  than  counsel.  It  is  true  that 
courts  may  sometimes  ask  leading  questions; 
but,  under  such  circumstances,  it  would  be 
proper  for  the  court  to  permit  counsel  to  ask 
leading  questions ;  but  they  must  be  asked  nei- 
ther by  the  court  nor  the  counsel,  excepting 
when  the  necessity  exists  therefor,  and  there 
was  no  necessity  shown  in  this  case.  Courts 
may  frequently  indulge  in  asking  questions  in 
furtherance  of  Justice,  when  there  has  been 
an  omission  on  the  part  of  the  officers  of  the 
state  which  would  tend  to  bring  about  a  mis- 
carriage of  Justice;  but  even  then  such  ques- 
tions must  be  competent  questions." 

And  where  an  Improper  question  was  asked 
by  the  Judge,  it  was  held  that  the  question  and 
answer  should  be  stricken  from  the  case.  Peo- 
ple €W  reL  Lauchantin  v.  Lacoste,  37  N.  Y. 
192.  The  court  said:  "We  do  not  under- 
stand that  the  court  has  any  greater  right  to 
ask,  against  the  objections  of  counsel,  improper 
questions,  than  counsel  have.  And  if,  against 
objection,  he  asks  improper  questions,  it  is  the 
duty  of  the  appellate  court  to  correct  the 
error." 

But  In  White  v.  State,  56  Ga.  385,  It  was 
held  that  the  Judge  may  propound  leading 
questions  to  a  witness  introduced  by  the  state. 

See  other  Georgia  cases,  infra,  II.  h. 

In  a  prosecution  for  poisoning,  a  witness 
testified  to  statements  made  by  defendant's 
wife  while  the  defendant  was  in  an  adjoining 
entry.  The  Judge  asked  his  witness:  "Did 
the  defendant  appear  to  be  listening?"  A. 
"Yes."  This  was  to  prove  that  the  defendant 
was  called  upon  to  deny  the  statements.  On 
cross-examination  the  witness  testified  that 
the  defendant  was  In  full  sight  while  the  wife 
was  talking.  It  was  held  that  an  objection  to 
a  leading  question  put  by  the  court  will  not 
avail.     Com.  v.  Galavan,  0  Allen,  271. 

And  where  the  court  cross-examined  a  party 
by  leading  questions  suggesting  answers  in  his 
favor,  it  was  held  not  to  be  error  where  the 
answers  did  not  modify  the  party's  testimony 
in  chief.  Sessions  v.  Rice,  70  Iowa,  306,  80 
N.  W.  735.  In  this  case  the  court  said :  "But 
the  witness  gave  an  answer  which  left  his  testi- 
mony wholly  unmodified.     The  fact  that  he  re- 
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fnaed  to  cban^e  bla  testimony  mi^ht  be  consid- 
ered as  glring  it  emphasis,  but  It  would  hardly 
be  claimed  that  we  could  reverse  upon  such 
ground." 

In  a  prosecution  tor  murder  by  poisoning 
with  calomel,  where  the  court  asked  the  wit- 
ness: **Have  you  ever  seen  the  body  of  one 
who  died  from  calomel,  except  this  one?!* — it 
was  held  not  to  be  prejudicial  error.  State  v. 
Milling,  85  8.  C.  16,  14  S.  B.  284.  The  court 
said:  "The  point  of  the  objection,  however, 
seems  to  rest  upon  the  last  three  words  of  the 
question, — 'except  this  one,* — which,  it  is 
.claimed,  were  sufficient  to  indicate  that  the 
judge  who  propounded  the  question  had  reached 
the  conclusion  that  ihe  deceased  had  died  from 
overdoses  of  calomel.  It  does  not  seem  to  us 
that  this  necessarily  followed,  for  a  person  who 
had  reached  no  conclusion  of  his  own  upon  the 
subject  might  very  well  have  framed  the  ques- 
tion in  the  way  in  which  it  was  propounded, 
having  reference  to  what  had  previously  been 
testified  to  by  the  other  physician,  and  not  to 
any  opinion  of  his  own.  But  even  if  the  form 
of  the  question  could  be  regarded  as  sufllclent 
to  indicate  the  judge's  own  opinion  as  to  the 
cause  of  the  death,  that  would  not  constitute 
such  an  error  of  law  as  could  warrant  this 
court  In  reversing  the  judgment.*' 

See  State  v.  Marshall,  105  Iowa,  88,  74  N. 
W.  763,  infra,  II.  1 ;  People  v.  Bowers,  70  Cal. 
415,  21  Pac  762,  infra,  II.  h,  and  Pager  v. 
State.  22  Neb.  882,  35  N.  W.  105,  Bupra,  II.  a. 

f.  Buggeating  a  change  in  the  form  of  quee- 
fiona. 

The  fact  that  the  court  suggested  a  difPer- 
ent  form  for  a  leading  question  was  held  Insuf- 
ficient cause  for  a  new  trial.  Metropolitan 
Street  B.  Co.  t.  Johnson,  01  Ga.  466,  18  S.  BL 
816. 

And  where  an  objection  to  the  form  of  a 
question  propounded  by  the  commonwealth's 
attorney  was  sustained.  It  was  held  not  to  l>e, 
error  for  the  court  to  ask  the  question  In  the 
proper  form.  Lowry  v.  Com.  28  Ky.  L.  Rep. 
1553,  65  S.  W.  434.  In  this  case  the  court 
said :  "The  evidence  proved  by  the  witness  in 
response  was  proper  and  admissible.  In  the 
action  of  the  court  there  was  nothing  to  sug- 
gest bias  or  leaning  one 'way  or  the  other.  It 
was  evidently  done  to  save  time,  and  was  not 
prejudicial  error." 

So,  where  questions  of  the  prosecution  had 
been  objected  to  as  leading,  and  the  trial  judge 
wrote  out  certain  questions  and  handed  them 
to  the  interpreter  to  propound  to  the  witness, 
it  was  held  not  to  be  prejudicial  error.  Mal- 
cek  V.  State,  83  Tex.  Crlm.  Rep.  14,  24  S.  W. 
417.  In  this  case  the  court  said  :  "If  the  con- 
duct of  the  Judge  Impressed  the  jury  that  he 
(the  judge)  was  a  prosecutor,  or  that  he  be- 
lieved the  appellant  guilty  and  was  aiding  In 
developing  his  guilt  to  the  Jury,  this  judg- 
ment should  be  reversed,  it  being  a  settled  rule 
In  this  state  that  the  Judge's  mouth  must  be 
closed  against  any  expression  tending  to  show 
his  opinion  of  the  guilt  of  the  accused.  Nor 
will  he  be  permitted  by  'his  conduct'  to  exhibit 
to  the  jury  his  opinion  that  the  accused  Is 
guilty,  nor  his  opinion  as  to  the  truth  or  falsi- 
ty or  weight  of  the  testimony,  nor  the  credit 
to  be  given  any  witness.  Was  the  conduct  of 
the  judge  under  discussion  calculated  to  Im- 
press the  jury  that  he  believed  him  guilty,  or 
that  he  desired  that  the  accused  should  be  con- 
victed? We  think  not.  The  matter  sought  to 
be  elicited  from  the  witness  was  important  tes- 
timony, and  it  required  caution  In  the  ques- 
tions propounded  to  him  to  prevent  leading  or 
suggesting  to  him  the  answer.  The  questions 
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written  by  the  judge  accomplished  the  vaipoas 
without  being  obnoxious  to  either  objections.** 

C.  OroM-ewamiiuUion  of  loilnesses. 

The  cases  as  to  the  right  of  the  trial  court 
to  cross-examine  witnesses  indicate  that,  while 
they  sustain  the  right,  the  court  Is  held  to  the 
same  strictness  as  attorneys,  and  any  indica- 
tion uf  prejudice  or  bias  will  entitle  a  reversal. 

In  State  v.  Lockett,  168  Mo.  480,  68  S.  W. 
568,  it  was  held  that  the  trial  court  had  the 
undoubted  right  to  question  or  cross-examine 
any  witness  provided  this  were  done  within 
such  bounds  aS  controlled  attorneys  in  simUar 
Interrogations. 

In  Gordon  v.  Irvine,  105  Ga.  144,  81  8.  E. 
151,  it  was  held  that  the  judge  has  the  right 
to  interrogate  a  witness  introduced  by  either 
party;  but  this  should  not  be  done  in  such  a 
way  as  would  have  a  tendency  to  cast  discredit 
upon  the  witness.  While  the  form  of  the  ques- 
tion put  to  the  witness  in  this  case  by  the  judge 
was  not  entirely  proper,  yet  a  new  trial  would 
not  l>e  granted  on  this  account,  when  It  ap- 
peared from  the  entire  evidence  that  the  ver- 
dict was  manifestly  correct.  In  this  case  the 
court  said :  "The  rather  rigid  cross-examination 
and  repeated  pressure  upon  the  witness  on  a 
particular  point  in  his  testimony  might  possl-  • 
bly  have  been  calculated  to  lead  the  jury  to 
infer  that  the  judge  had  very  decided  convic- 
tions in  his  own  mind  as  to  what  was  the  real 
truth  of  the  transaction.  The  form  and  char- 
acter of  the  question  at  this  particular  point 
of  the  trial  had  too  much  the  appearance  of 
the  court  taking  charge  of  the  plalntilTs  case. 
We  cannot,  therefore,  approve  the  way  in  which 
the  judge  conducted  this  examination.  Bat, 
under  our  view  of  this  case,  the  verdict  is 
manifestly  correct,  and  we  do  not  think  the 
court's  Interference  by  interrogating  the  wit- 
ness is  so  serious  as  to  require  a  new  trial.** 

Where  the  judge  took  the  cross-examination 
of  several  of  the  witnesses  out  of  the  hands  of 
the  lawyer,  and  conducted  it  himself,  it  was 
held  that,  while  such  a  course  was  not  com- 
mendable, it  would  not  be  held  error.  Stau 
V.  Atkinson,  33  S.  C.  100,  11  S.  E.  693. 

See  Barlow  Bros  Co.  v.  Parsons,  73  Conn. 
606,  40  Atl.  205,  infra,  II.  h ;  Sessions  v.  Rice. 
70  Iowa,  306,  30  N.  W.  735,  eupra,  II.  e. 

h.  Showing  partiality  or  prejudice. 

In  general,  it  may  be  said  that  conduct  of 
the  court  in  questioning  witnesses  that  Indi- 
cates partiality  or  prejudice  will  be  held  er- 
roneous. This  has  been  held  especially  where 
the  court  took  the  examination  of  the  witness 
out  of  the  hands  of  the  attorney  and  acted  as 
attorney  in  the  case.  So,  where  a  Judge  Inti- 
mates that  a  witness  is  unworthy  of  belief,  or 
expresses  opinions  on  the  replies  elicited  by 
him  from  the  witnesses,  it  will  be  held  errone- 
ous. In  Georgia,  while  it  has  been  held  that 
there  Is  no  limit  to  the  power  of  the  court  to 
Interrogate  witnesses.  It  is  also  held  that  preju- 
dicial comments  on  the  answers  of  the  wit- 
nesses will  be  held  error. 

In  Bolte  V.  Third  Ave.  R.  Co.  38  App.  DIt. 
234,  57  N.  Y.  Supp.  1134,  it  was  held  error 
for  the  court  to  take  the  examination  of  the 
witnesses  out  of  the  hands  of  the  plaintiff's 
counsel,  and  to  bring  out  plalntilf'a  case  upon 
points  which  have  not  yet  been  touched  upon, 
where  this  occurred  with  every  witness  of 
plaintiff,  and  where  the  court  did  not  help  the 
defendant  to  elucidate  any  facts  as  he  had  done 
for  the  plaintiff,  and  where  many  of  the  ques- 
tions propounded  by  the  court  were  leading. 

In    Riegler  v.   Tribune-  Asso.   41   App.   Dlr. 
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490,  S8  N.  Y.  Sapp.  807,  the  court  said :  '*On 
Ibis  motion  the  appellants  lay  great  stress 
upon  the  fact  that  the  opinion  failed  to  discuss 
the  point  that  a  new  trial  should  be  granted 
upon  the  ground  of  the  decision  in  Bolte  ▼. 
Third  Ave.  R.  Co.  88  App.  Dlv.  234,  57  N.  Y. 
Supp.  1134,  argued  at  the  February  term. 
That  was  an  exceptional  case,  the  decision  of 
which  depended  on  the  peculiar  features  pre- 
sented. Upon  full  consideration  of  this  case, 
and  after  a  careful  examination  of  the  record, 
we  are  satisfled  that  such  circumstances  and 
conditions  as  required  the  action  taken  in  the 
Bolte  Case  did  not  appear  in  this.  It  did  not 
seem  to  ns  necessary  to  discuss  the  differences 
that  existed." 

In  Knox  ▼.  Fuller,  28  Wash.  34,  62  Pac.  131, 
the  court  took  the  examination  of  the  witnesses 
out  of  the  hands  of  the  attorney,  and  indulged 
in  remarks  about  counsel  beating  around  the 
bnsh.  This  was  held  to  be  Improper.  But  the 
injury  in  this  case  was  held  not  to  be  preju- 
dicial on  account  of  the  eyidence  given.  In 
this  case  the  court  said :  ''Ordinarily  such  an 
examlntion  by  the  court  would  have  its  Influ- 
ence on  the  minds  of  the  Jury,  prejudicial  to 
the  party  calling  the  witness." 

In  a  prosecution  for  keeping  a  disorderly 
house  the  defendant  declined  to  cross-examine 
a  witness  for  the  state.  The  Judge  whispered 
to  the  witness  and  then  told  him,  if  he  knew 
any  fact  or  circumstance,  not  already  stated, 
that  would  tend  to  establish  the  character  of 
the  defendant,  or  of  the  house,  to  state  It. 
The  witness  then  made  statements  in  regard  to 
his  son  visiting  the  house,  and  that  he  and  his 
wife  went  there  to  take  their  son  away,  and 
that  he  heard  angry  talking  in  the  house  be- 
tween his  wife  and  someone  else.  It  was  held 
that  It  was  not  the  province  of  a  Judge  to  con- 
fer privately  with  a  witness,  either  in  or  out  of 
court,  to  ascertain  whether  he  had  knowledge 
of  particular  facts,  or  to  suggest  to  a  witness, 
after  his  examination,  that  there  were  facts 
other  than  those  to  which  he  had  testified  with- 
in his  knowledge.  Sparks  v.  State,  50  Ala.  82. 
In  this  case  the  court  said  that  It  is  the  duty 
of  the  Judge  "to  propound  to  the  witnesses 
such  questions  as  he  may  deem  necessary  to 
elicit  any  relevant  and  material  evidence,  with- 
out regard  to  the  effect  of  such  evidence, 
whether  It  may  benefit  or  prejudice  the  one 
party  or  the  other.  The  development  and  es- 
tablishment of  the  truth  is  his  purpose  and 
duty." 

And  where  the  Judge  frequently  questioned 
the  witnesses,  always  In  the  interest  of  the 
prosecution,  and  often  by  leading  questions.  It 
was  held  that  the  impression  would  be  given 
to  the  Jury  that  the  defendant  was  guilty,  and 
It  was  held  erroneous.  People  v.  Bowers,  79 
Cal.  415,  21  Pac.  762. 

The  action  of  the  trial  Judge  In  questioning 
the  witness  on  immaterial,  new  matter  which 
tended  to  prejudice  the  Jury  was  held  errone- 
ous, in  Fllnn  v.  Ferry,  127  Cal.  648,  60  Pac. 
434.  In  this  case  the  court  said:  "It  is  the 
duty  of  the  court,  in  the  trial  of  a  case  before 
a  Jury,  to  confine  the  testimony  to  the  issues, 
and  to  sustain  objections  to  all  proper  ques- 
tions asked  by  counsel,  which  would  only  tend 
to  prejudice  the  Jury  against  either  party. 
Such  questions  are  none  the  less  erroneous  be- 
cause asked  by  the  presiding  Judge.  In  fact, 
they  would  generally  be  much  more  hijurloua 
We  think  the  questions  were  Improper,  and  the 
error  such  as  must  have  injured  the  plaintiff's 
cause." 

And,  where  the  court,  after  the  cross-exam- 
ination, undertook  the  examination  of  a  wit- 
ness in  the  form  generally  of  cross-examination 
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questions,  and  commented  upon  the  replies  of 
the  witness  In  the  style  of  censures  and  up- 
braiding, indicating  with  painful  distinctness 
that  the .  Judge  regarded  the  witness  as  un- 
worthy of  belief,  and  did  all  these  in  the  pres- 
ence of  the  Jury,  it  was  held  to  be  erroneous. 
Barluw  Bros.  Co.  v.  Parsons,  78  Conn.  696,  49 
Atl.  205.  In  this  case  it  was  said:  "It  Is 
undoubtedly  within  the  authority  of  a  trial 
Judge  to  ask  a  question,  or  repeated  questions, 
of  a  witness.  Sometimes  this  might  be  desira- 
ble to  call  out  some  fact  which  the  Jury  ought 
to  know;  and  such  Judge  may,  perhaps,  indi- 
cate his  opinion  as  to  the  credibility  of  the  evi- 
dence, so  long  as  he  leaves  the  question  open 
to  the  Jury.  The  credibility  of  any  witness,  as 
to  the  weight  to  be  given  to  his  testimony,  is  a 
matter  wholly  within  the  province  of  the  Jury. 
Any  conduct  by  a  trial  Judge  in  the  examina- 
tion of  a  witness,  which  in  effect  Imposes  upon 
the  Jury  his  own  belief  as  to  the  credibility  of 
that  witness,  is  not  Justifiable.  Such  conduct 
would  be  a  departure  by  the  Judge  from  his  own 
proper  sphere,  and  an  invasion  of  the  province 
of  the  Jury.  We  are  also  of  the  opinion  that, 
having  asked  these  questions  in  the  manner  as 
shown,  the  Judge  should  have  carefully  In- 
structed the  Jury  that  any  indication  of  his  own 
opinion  as  to  the  credibility  of  lir.  Merrlman 
was  not  binding  on  them.  Nothing  of  that 
kind   was   said.     There   was   manifest   error." 

And  where  a  witness  testified  to  the  peaceful 
character  of  the  defendant,  and  there  was  no 
evidence  of  the  defendant  having  beaten  his 
wife,  and  the  Judge  asked  the  witness :  "Have 
you  not  heard  that  defendant  once  beat  his  wife 
with  a  butcher's  filer* — it  was  held  that  this 
question  ought  not  to  have  been  asked  by  the 
Judge,  because  it  probably  produced  the  im- 
pression that  he  considered  the  defendant  a  bad 
man,  as  he  Intimated  that  he  had  heard  about 
the  defendant  beating  his  wife;  and  because 
It  Intimated  an  opinion  against  the  defendant 
Harris  v.  State,  61  Oa.  869. 

The  ruling  In  this  and  the  next  case,  taken 
In  connection  with  the  following  case,  indicates 
that  the  trial  court  In  these  two  cases  over- 
stepped the  line,  by  reason  of  the  manner  of 
the  examination  and  the  comments  on  the  wit- 
ness's evidence,  showing  bias  and  prejudice. 

So  where,  in  a  criminal  case,  the  vital  issue 
of  fact  was  whether  or  not  the  alleged  crime 
was  committed  within  the  period  of  the  statute 
of  limitations^  and  the  Judge,  while  a  witness 
for  the  state  was  on  the  stand,  carried  him 
through  a  rigid  examination  upon  this  point, 
eliciting  from  the  witness  answers  which  failed 
to  establish  the  time  when  the  crime  was  com- 
mitted, the  witness  giving  answers  to  the  ef- 
fect that  it  may  or  may  not  have  l>een  perpe- 
trated within  the  period  of  the  statute  of  lim- 
itations, it  was  held  error  for  the  Judge,  when 
the  witness  had  finally  brought  the  time  within 
the  statute,  to  remark  within  the  hearing  of 
the  Jury:  "That  Is  sufficient."  Hubbard  v. 
State,  108  Ga.  780,  33  S.  E.  814.  In  this  case 
the  court  said :  "This,  under  the  circumstances 
of  the  case,  might  be  fairly  construed  as  such 
an  expression  of  opinion  on  the  evidence  as, 
under  f  1032  of  the  Penal  Code,  imperatively 
requires  the  grant  of  a  new  trial." 

Bo,  where  the  court  said  to  a  witness :  "How 
do  you  remember  dates  so  well  7  You  have  a 
talent,  a  gift,  that  way ;"  and  when  another 
witness,  Sam.  Webb,  was  Introduced,  the  court 
said:  "The  witness  has  not  got  the  money 
that  John  Carr  baa  Do  you  know  John  Carrf 
He  has  a  better  recollection  than  you.  Which 
is  the  elder  man,  you  or  he?'  and  again,  when 
John  Carr  was  recalled,  the  court  said  to  him : 
'You  have  established  a  reputation  for  a  good 
recollection,  but  you  cannot  tell  the  price  ol 
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wheat  that  year ;  yon  ought  to  keep  that  repu- 
tation up/' — it  was  held  that  all  these  ques- 
tions were  out  of  order,  the  effect  on  the 
Jury  not  being  known.  Hudson  ▼.  Hudson,  00 
Oa.  581,  16  S.  B.  349.  In  this  case  the  court 
said:  **The  court  may  often  with  great  pro- 
priety ask  questions  of  a  witness  on  the  stand 
'for  the  purpose  of  bringing  out  the  facts  of  the 
case,  but  should  never  Indulge  In  remarks  to 
witnesses,  or  in  comments  upon  their  testi- 
mony, which  may  either  magnify  or  diminish 
Its  effect  upon  the  Jury  as  to  credibility  or 
value." 

But  in  Epps  ▼.  State,  19  Ga.  102,  where  the 
court  took  the  examination  of  the  witness  out 
of  the  hands  of  the  prosecuting  attorney  and 
examined  him  himself,  it  was  held  not  to  be  er- 
roneous. In  this  case  the  court  said :  **We 
know  of  no  limit  to  the  right  which  belongs  to 
the  court,  of  interrogating  witnesses,  either  in 
ciyll  or  criminal  cases,  especially  the  latter. 
The  life  or  death  of  a  man  may  hang  upon  a 
full  development  of  the  truth.  The  presump- 
tion that  this  liberty  will  not  be  honorably  and 
impartially  exercised  is  not  to  be  tolerated  for 
a  moment.  When  they  see,  therefore,  that  a 
material  fact  has  been  omitted,  which  ought 
to  be  brought  out.  It  Is  not  only  the  right,  but 
the  duty,  of  the  presiding  Judge,  to  call  the  at- 
tention of  the  witness  to  it,  whether  it  makes 
for  or  against  the  prosecution;  his  aim  being 
neither  to  punish  the  innocent  nor  screen  the 
guilty,   but  to  administer   the  law  correctly." 

i.  Objection  and  exception   to  action  of  trial 
court. 

The  weight  of  authority  seems  to  be  that  ob- 
jection and  exception  must  be  taken,  at  the 
time,  to  the  action  of  the  court  in  questioning 
witnesses,  or  the  alleged  error  will  not  be  re- 
viewed.    To  this  there  are  some  exceptions. 

In  Huffman  v.  Cauble,  86  Ind.  691,  the  court 
asked  a  witness,  in  regard  to  a  settlement,  what 
were  his  Intentions  as  to  settling  all  accounts 
between  him  and  the  plaintiff.  The  objection 
to  this  was  on  the  ground  that  there  were 
plenty  of  lawyers  to  represent  the  plaintiff 
without  the  aid  of  the  court,  and  that  it  tended 
to  prejudice  the  defendant.  It  was  held  that 
this  objection  was  properly  overruled. 

And  where  objections  to  questions  of  the 
court  were  not  specific.  It  was  held  that  they 
would  not  be  considered  on  appeal.  Dunn  v. 
People,  172  III.  582,  50  N.  E.  137.  In  this  case 
the  court  said :  "It  is  a  task  of  great  delicacy 
and  much  difficulty  for  a  presiding  Judge  to  so 
conduct  the  examination  of  a  witness  that 
nothing.  In  either  the  tone  or  inflection  of  the 
voice,  the  play  of  the  features,  the  manner  of 
propounding  or  framing  the  question,  or  the 
course  of  investigation  pursued  In  the  examina- 
tion, will  Indicate  to  the  Jury  the  trend  of  the 
mind  of  the  questioner.  An  extended  examina- 
tion of  a  witness  by  the  court  must  be  unfair 
unless  it  partakes  partly  of  the  nature  of  a 
cross-examination,  and  though  great  skill  and 
tact  and  perfect  fairness  be  employed,  there  Is 
much  danger  the  Impression  or  opinion  of  the 
court  as  to  the  truthfulness,  candor,  and  reli- 
ability of  the  witness,  and  as  to  the  weight 
and  value  of  his  testimony,  will  be  manifested 
to  the  Jury.  ...  It  is  believed  the  In- 
stances are  rare,  and  the  conditions  exception- 
al in  a  high  degree,  which  will  Justify  the 
presiding  Judge  in  entering  upon  and  conduct- 
ing an  extended  examination  of  a  witness." 

So,  where  the  court  propounded  questions  to 
a  witness,  but  they  were  not  embodied  in  the 
motion  for  a  new  trial,  it  was  held  that  they 
would  not  be  reviewed.  State  v.  Nlckens,  122 
Mo.  607,  27  S.  W.  889.  In  this  case  the  court 
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said:  "This  contention,  however,  seems  to  be 
without  merit.  It  would  be,  indeed,  strange  if 
the  trial  Judge  were  not  permitted  to  ask  such 
question  of  witnesses  during  the  trial  as  he 
thought  necessary  for  his  own  Infomuition,  or 
that  of  the  Jury,  without  being  subject  to  un- 
just criticism.  It  was  not  only  his  rlg^ht,  but 
his  duty,  to  do  so." 

Where  it  was  claimed  that  a  Judge  instructed 
a  witness  to  "state  all  you  heard  and  said.'* 
and  this  statement  was  denied  by  the  court,  It 
was  held  that  the  denial  would  have  to  be  ac- 
cepted as  correct.  State  v.  Robinson,  52  La. 
Ann.  616,  27  So.  124.  In  this  case  the  court 
said:  "There  is  force  in  the  objection  of  the 
accused  to  the  method  of  examination  adopted, 
and  It  should  not  be  followed.  The  declaration 
made  by  a  Judge,  In  his  addendum  to  a  bill  of 
exceptions,  that  there  was  nothing  in  which 
any  exceptions  or  objections  could  be  leveled. 
Is  a  mere  conclusion  by  him  as  to  matters 
which  it  is  the  object  of  the  bill  to  have  the  ap- 
pellate court  Itself  determine." 

But  in  State  v.  Marshall,  105  Iowa,  38,  74 
N.  W.  768,  it  was  held  that  an  attorney  need 
not  object  to  the  examination  of  a  witness  by 
the  court,  but  he  may  move  to  strike  out  the 
evidence  immediately  upon  the  conclusion  of 
the  Judge's  examination.  In  this  case  it  was 
said:  "The  authorities  are  agreed  that  a 
judge  may  ask  questions  leading  in  character. 
.  .  .  But  in  other  respects  his  examination 
of  a  witness  is  subject  to  such  legal  objections 
as  may  be  interposed  when  conducted  by  a 
party  or  his  attorney." 

In  State  v.  Crotts,  22  Wash.  245,  60  Pac. 
403,  some  leading  questions  were  asked  before 
an  objection  was  made.  The  court  discusses 
at  length  the  delicate  position  In  which  attor- 
neys are  placed  in  making  objection  to  the 
court  in  questioning  a  witness,  and  holds  that, 
notwithstanding  the  rule  that  exceptions  not 
made  will  not  be  considered  on  appeal,  in  a 
case  where  the  Judge  places  the  attorney  in 
such  a  position,  the  rule  will  be  disregarded, 
and  holds  that  an  attorney  is  not  compelled 
to  prejudice  his  case  by  opposing  the  court  In 
objecting  to  all  the  questions.  It  was  further 
held  that  no  exception  Is  necessary  where  a 
constitutional  right  was  invaded. 

See  Sheets  v.  Bray,  125  Ind.  88»  24  N.  B. 
857,  9upra,  I. 

J.  Summary. 

It  may  be  said  that  the  weight  of  authority 
is  that  the  court  has  the  discretionary  power  to 
call  other  witnesses  to  the  stand,  and  examine 
them,  or  cause  them  to  be  examined.  In  the  In- 
terest of  truth  and  Justice.  Unquestionably, 
the  court  may  ask  questions  in  order  that  other 
questions  may  be  understood  by  the  witness, 
or  that  the  witness  may  be  understood.  So,  he 
may  ask  questions  to  keep  the  witness  within 
bounds,  or  to  draw  the  facta  from  a  reluctant 
witness.  He  may  suggest  a  change  In  the 
form  of  a  question.  The  court  may  cross-ex- 
amine witnesses  if  he  does  not  show  partiality, 
prejudice,  or  bias.  As  to  leading  questions, 
there  is  some  doubt  in  permitting  the  trial 
court  to  do  that  which  neither  attorney  Is  al- 
lowed to  do,  and  there  is  a  conflict  of  authority 
on  this  question.  Any  action  of  the  court 
showing  partiality,  prejudice,  or  bias  In  any  of 
these  matters  will  be  held  erroneous,  particu- 
larly unfavorable  comments  on  answers  by  wit- 
nesses to  questions  put  by  the  court.  There 
are  some  cases  that  take  the  ground  that  in  all 
these  matters  it  is  safer  ground  for  the  court 
to  try  the  case  as  made  by  the  parties  or  at- 
torneys, and  that  it  is  dangerous  prr  -tlce  for 
the  court  to  take  a  hand  in  the  proceedings  ob 
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mccoimt  of  Its  Inflaence  and  tlie  dlfflcnlty  of 
refraining  from  showing  faTor  or  prejudice. 
For  thla  reason,  some  cases  suggest  that  on  ap- 
peal it  is  not  necessary  to  apply  the  rule  that 


exceptions  not  taken  at  the  time  to  the  action 
of  the  court  will  not  be  considered,  but  the 
weight  of  authority  requires  adherence  to  this 
rule.  I.  T. 


NEBRASKA  SUPREME  COURT. 


UNOOLN  SAVINGS  BANK  &  SAFE  DE- 
POSIT COMPANY 

V. 

^lliam  G.  MORRISON  et  al. 


City  of  LINCOLN,  Intervener,  Plff,  in  Brr. 
( Neb ) 

*1.     Misappropriation   of  a   trust   faiid 

does  not  entitle  oettui  que  trust,  merely  as 
such,  and  for  that  reason  alone,  to  a  prefer- 
ence over  general  creditors  of  an  insolvent 
trustee. 

a.  In  order  to  obtain  a  preference,  ces- 
tui que  trust  must  show  that  the  estate  out 
of  which  he  claims  such  preference  has  been 
Increased  to  some  extent  by  the  misappro- 
priation of  the  trust  property,  and  he  is  en- 
titled to  a  preference  to  the  extent  of  such 
Increase  only. 

8.  "Wbere  a  tr^amtee  mlnsles  trast 
moneys  -vvitli  lil«  own  funds,  cestui  que 
trust  Is  entitled  to  a  charge  upon  the  whole ; 
and,  so  long  as  any  portion  of  the  mass  into 
which  the  trust  fund  has  entered  remains  in 
any  form,  it  is  subject  to  such  charge,  and 
may  be  followed  and  claimed. 

4.  Tbe  burden  Is  npon  cestui  quo  trust 
to  sbovir  tbat  tbe  trust  money  did  In 
fact  Increase  tbe  estate  out  of  which  he 
seeks  a  preference,  or  is  represented  therein 
In  some  form.  But  it  seems  that  where  such 
money  has  gone  into  the  general  estate  of  a 
trustee  who  afterwards  becomes  Insolvent, 
there  Is  a  presumption  that  It  remains  there- 
in at  his  Insolvency ;  and  the  courts  will  not 
say  that  it  cannot  be  traced  or  has  wholly 
disappeared,  where  the  contrary  my  fairly  be 
Inferred. 

ft.  It  Is  presumed  tbat  moneys  drawn 
out  of  a  fund  wherein  the  trustee  has 
mingled  his  own  money  and  that  of  cestui 
que  trust  are  his  own,  and,  so  long  as  any 
portion  of  the  fund  so  constituted  remains, 
it  may  be  followed,  and  the  charge  of  cestui 
que  trust  thereon  may  be  asserted. 

6.  But  If  tbe  -wbole  of  sucb  fund,  or  a 
arrcater  portion  tbereof  than  that  rep- 
r^-sentlng  the  trustee's  own  money.  Is  used 
by  an  insolvent  trustee  In  paying  his  debts, 
cestui  que  trust  Is  not  entitled  to  a  prefer- 
ence over  general  creditors  for  the  amount 
of  his  money  so  lost. 

T.  Property  or  assets  of  tbe  Insolvent 
trustee,  acquired  before,  or  vrltb  tbe 
proceeds  of  property  held  before,  the 
trust  money  came  into  his  hands,  and  not  In 
any  way  mingled  therewith,  are  not  subject 
to  any  lien  of  claim  in  cestui  que  trust,  and 
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the  rights  of  the  latter  with  respect  thereto 
are  those  of  a  general  creditor  only. 

8.  A  cbauffc  in  tbe  form  of  a  portion 
of  a  fund  In  vrblcb  money  of  tbe 
trustee  personally  and  of  cestui  que 
trust  bas  been  mingled  is  not  necessa- 
rily a  withdrawal  of  such  portion.  When  the 
trustee  retains  such  portion  and  dissipates 
the  remainder,  the  portion  retained  In  the 
altered  form  is  taken  to  represent  such  fund, 
and  may  be  claimed  by  cestui  que  trust, 

9.  IVbere  a  portion  of  a  fund  made  up 
of  trust  money  and  of  Individual 
n&oney  of  the  trustee  is  invested,  and  a 
profit  results,  cestui  que  trust,  in  following 
the  trust  money  into  the  Investment,  may 
claim  such  profits  as  the  proceeds  of  the  orig- 
inal fund  upon  which  he  had  a  charge, — at 
least  to  the  extent  of  said  charge  upon  the 
original  fund. 

10.  Capital  Nat,  Bank  v.  Ooldwater  Nat. 
Bank,  40  Neb.  786,  60  N.  W.  115,  and  State 
V.  Midland  State  Bank,  62  Neb.  1,  71  N.  W. 
1011, — limited.  State  v.  Bank  of  Commerce, 
64  Neb.  726,  75  N.  W.  28,  and  Morrison  v. 
Lincoln  Sav.  Bank  d  S.  D,  Co.  67  Neb.  225, 
77  N.  W.  655,— adhered  to. 

(May  21,  1902.) 

ERROR  to  the  District  Court  for  Lan- 
caster County  to  review  a  judgment  en- 
tered in  the  insolvency  proceedings  of  the 
Lincoln  Savings  Bank  &  Safe  Deposit  Com- 
pany, which  denied  a  preference  to  in- 
tervener to  payment  of  its  claim  out  of  the 
funds  in  the  possession  of  the  bank. 
Reversed, 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  Ifambertson  ft  Hall,  for  plain- 
tiff in  error: 

The  law  in  such  a  case  as  this  is  properly 
laid  down  in  State  v.  Midland  State  Bank, 
52  Neb.  1,  71  N.  W.  1011.  and  Capital  Nat, 
Bank  v.  Coldicaicr  Nat.  Bank,  49  Neb.  786, 
69  N.  W.  115. 

All  that  is  necessaiy  for  the  city  to  do,  in 
order  to  recover  in  this  case,  is  to  show  that 
its  money  was  loaned  to  the  Lincoln  Savings 
Bank  by' its  treasurer,  and  that  the  Lincoln 
Savings  Bank  knew  at  the  time  it  accepted 
this  money  that  it  belonged  to  the  city  of 
Lincoln,  and  that  it  had  a  large  amount  of 
property  when  it  suspended. 

Anheuser-Busch  Bretdng  Asso,  v.  Morris, 
36  Neb.  33,  63  N.  W.  1037;  Capital  Nat. 
Bank  v.  Coldwater  Nat.  Ba/nk,  49  Neb.  786, 
69  N.  W.  116. 


NoTB. — ^As  to  preference  of  claim  of  cestui 
que  trust  to  funds  In  hands  of  receiver,  see 
also,  In  this  series,  Klmmel  v.  Dickson  (S.  D.) 
26  L.  R.  A.  309,  and  Marquette  Fire  &  W. 
Comrs.  V.  Wilkinson  (Mich.)  44  L.  R.  A.  493. 

As  to  preference  of  a  claim  against  the  as- 
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sets  of  an  Insolvent  bank  for  a  deposit  creating 
a  trust,  see  Bruner  v.  First  Nat.  Bank  (Tenn.) 
34  L.  R.  A.  532,  and  note;  Richardson  v.  New 
Orleans  Debenture  Redemption  Co.  (C.  C.  App. 
5th  C.)  52  L.  R.  A.  67 ;  and  Richardson  v.  Oli- 
vier (C.  C.  App.  5th  C.)  53  L.  R.  A  113. 
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Tlie  duty  of  the  bank  when  it  received 
said  funds  from  the  treasurer  of  the  city  of 
Lincoln  was  to  keep  them  inviolate^  sepa- 
rate, and  distinct;  not  to  invest  them  in 
securities,  nor  to  pay  them  out  to  the  de- 
positors of  the  bank,  nor  to  use  said  funds 
m  any  form  whatever,  but  to  have  them 
ready  for  the  city  of  Lincoln  whenever  they 
were  called  for.  Can  it  be  possible  that  the 
rights  of  t)ie  municipality  are  no  more 
sacred  than  those  of  the  individual  T  In  the 
one  case  the  right  of  debtor  and  creditor  is 
established,  that  of  bank  and  depositor;  in 
the  other  case  the  fiduciary  relation  of 
trustee  and  beneficiary;  and  the  abuse  of 
such  a  trust  can  confer  no  rights  on  the 
party  abusing  it,  or  upon  those  who  claim 
any  privity  with  him. 

2  Story,  Eq.  Jur.  $  1258;  Snell,  Princi- 
ples of  Equity,  165. 

As  the  money  was  a  trust  fund  and  never 
belonged  to  the  bank,  its  creditors  can  have 
no  greater  rights  in  and  to  said  money  than 
the  bank. 

Central  Nat.  Bank  v.  Connecticut  Mut,  L. 
Ins.  Co.  104  U,  S.  66,  26  L.  ed.  699;  San 
Diego  County  v.  California  Nat.  Bank,  52 
Fed.  62;  Masaey  v.  Fisher,  62  Fed.  969; 
Farmers*  d  M.  Nat.  Bank  v.  King,  57  Pa. 
208,  98  Am.  Dec.  215;  State  ex  rel.  Ander- 
son v.  Thum  (Idaho)  55  Pac.  858;  First 
Nat.  Bank  v.  Bummel,  14  Colo.  259,  8  L.  R. 
A.  788,  23  Pac.  980;  Foster  v.  Rincker,  4 
Wvo.  484,  35  Pac.  470;  Kimmel  v.  Dickson, 
5  S.  D.  221,  25  L.  R.  A.  309,  68  N.  W.  561; 
Mechem,  Pub.  Off.  §  922;  Winslow  v.  Ear- 
riman  Iron  Co.  (Tenn.  Ch.  App.)  42  §.  W. 
698;  Huhbard  v.  Alamo  Irrigating  d  Mfg. 
Co.  53  Kan.  637,  30  Pac.  1053,  39  Pac.  625; 
Ryan  v.  Phillips,  3  Kan.  App.  704,  44  Pac. 
909. 

Messrs.  A.  S.  Tibbetts  and  I*.  C.  Burr 
for  defendants  in  error. 

Pound,  C,  filed  the  following  opinion: 
ITiis  is  a  petition  in  error  prosecuted  by 
the  city  of  Lincoln,  an  intervener  in  a  suit 
brought  to  wind  up  the  Lincoln  Savingt» 
Bank  &  Safe  Deposit  Company,  other  phases 
whereof  have  been  before  this  court  several 
times.  The  plaintiff  in  error  by  its  petition 
in  intervention  sought  a  preference  over 
general  creditors  for  some  $5,000, — a  bal- 
ance of  moneys  of  said  city  loaned  to  the 
bank  upon  certificate  of  deposit  by  the  city 
treasurer  in  contravention  of  law,  and  with 
knowledge  on  the  part  of  the  bank  officers  as 
to  whose  moneys  it  was.  It  appeared  from 
a  stipulation  of  the  parties  and  from  the 
evidence  adduced  that  on  April  9,  1895,  the 
city  treasurer  placed  $6,095.35  of  the  city's 
funds  in  the  bank,  taking  a  certificate  of 
deposit  therefor.  Afterwards  $1,055.35  was 
paid  on  the  certificate,  and  a  new  certificate 
was  issued  for  $5,000.  After  said  deposit 
was  made,  the  bank  had  on  deposit,  in  all, 
about  $240,000,  of  which  $41,699.96  was  on 
hand  in  cash.  On  December  16,  1895,  the 
bank  suspended.  At  that  time  the  deposits 
had  fallen  to  about  $150,000,  or,  to  be  pre- 
cise, $02,534.43  had  been  paid  out  to  de- 
positors between  the  time  when  the  city's 
money  had  been  placed  in  the  bank  and  the 
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date  of  suspension.    No  money  was  loaned 
and  no  investments  w^e  made  during  this 

Eeriod,  except  that  on  April  16,  1895,  the 
ank  bought  state  warrants  of  the  market 
value  of  $36,750,  using  in  payment  therefor 
$1,760  of  the  cash  on  hand,  and  $35,000  bor- 
rowed of  a  bank  in  New  York.  The  remain- 
der of  the  cash  on  hand  on  April  9,  1895, 
and  such  moneys  as  accrued  from  collection 
or  sale  of  paper  already  in  the  bank,  it  used 
in  paying  depositors  and  in  running  ex- 
penses. At  tne  time  the  bank  suspended 
there  was  but  $200  cish  on  hand.  This  sum 
had  been  pledged  to  secure  sureties  ui>on  a 
supersedeas  bond  in  a  case  wherein  judg- 
ment had  been  rendered  against  the  bank, 
and  was  afterwards  applied  upon  such  judg- 
ment. A  receiver  was  appointed  on  January 
22,  1896.  When  he  took  possession  he  re- 
ceived $1,562.61  in  cash,  and  "cash  items" 
to  the  amount  of  $239.07.  He  also  received 
$3,334.37  from  sale  of  the  warrants  above 
referred  to;  such  simi  being  the  $1,750  orig- 
inally invested  therein,  and  the  profit  after 
repaying  the  money  borrowed  to  make  the 
purchase.  But  it  appears  from  the  evidence 
that  the  cash  and  cash  items  which  came 
into  the  hands  of  the  receiver  accrued  from 
loans  made  by  the  bank,  or  from  paper 
which  it  held,  before  the  city's  money  was 
deposited  therein.  The  district  court,  upon 
this  testimony,  found  generally  for  the  re- 
ceiver, and  dismissed  the  city's  petition. 

Under  the  rulings  of  this  court  in  Ifor- 
rison  v.  Lincoln  Sav.  Bank  de  S.  D.  Co,  57 
Neb.  225,  77  N.  W.  655,  and  State  v.  Bank 
of  Commerce,  64  Neb.  725,  75  N.  W.  28,  sev- 
eral of  the  questions  raised  may  be  disposed 
of  readily.  But  the  former  case  does  not  of 
necessity  involve  the  questions  presented  by 
the  case  at  bar,  nor  were  the  facts  such  as 
to  require  an  affirmance  of  Staie  v.  BaaUc  of 
Commerce,  54  Neb.  725,  75  N.  W.  28,  while 
the  latter  case  is  vigorously  assailed  by 
counsel,  and  we  are  asked  to  overrule  it,  and 
to  reaffirm  the  rule  recognized  in  prior  de- 
cisions. Ordinarily  we  should  not  feel  jus- 
tified in  reviewing  a  question  determined  by 
two  recent  decisions  of  this  court.  Were  it 
a  mere  matter  of  these  two  decisions,  so 
long  as  we  feel  satisfied  that  they  are  sound, 
we  should  do  no  more  than  cite  them^  and 
proceed  to  apply  them  to  this  controversy. 
But  in  several  prior  cases  {State  ese  rcl. 
Ladenhurger  v.  State  Bank,  42  Neb.  896,  61 
N.  W.  252;  State  v.  MidUmd  State  Bank,  52 
Neb.  1,  71  N.  W.  1011;  and  especially  Cap- 
ital Nat.  Bank  v.  Coldwater  Nat.  Bank,  49 
Neb.  786,  69  N.  W.  116),  this  court  had  ex- 
pressly or  by  strong  implication  recognized 
and  adopted  a  different  rule.  The  cases  last 
cited  are  sought  to  be  distinguished  in  State 
V.  Bank  of  Commerce,  54  Neb.  726,  75  N. 
W.  28.  Counsel  have  pointed  out.  however, 
that  the  attempt  to  distinguish  the  latter 
case  from  Capital  Nat.  Ba^ik  v.  Coldwater 
Nat.  Bank,  49  Neb.  786,  69  N.  W.  115,  is 
founded  on  an  entire  misapprehension  of  the 
facts  there  presented;  ana,  in  any  event, 
the  reasoning  in  these  two  cases  and  the 
authorities  severally  relied  on  therein  can- 
not be  reconciled.  For  this  reason  we  think 
it  expedient  to  state  plainly  that  this  court 
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no  longer  adheres  to  the  extreme  viewaa  to 
the  right  of  cestui  que  trust  to  be  preferred 
on  insolvenc}'  of  the  trustee,  expressed  in 
the  cases  of  State  v.  State  Bank,  State  v. 
Midland  State  Bank,  and  Capital  Nat.  Bank 
V.  Coldu>ater  Nat.  Bank,  but  adheres  to  the 
position  taken  in  State  v.  Bank  of  Com- 
merce,  64  Neb.  725,  75  N.  W.  28,  and  Mor- 
rison V.  Lincoln  So/v.  Bank  d  S.  D.  Co.  57 
Neb.  225,  77  N.  W.  655,  to  set  forth  our 
reasons  for  rejecting  the  one  view  and 
adopting  the  other;  and  to  state  as  clearly 
and  definitely  as  we  may  the  rules  by  which 
causes  such  as  the  one  at  bar  are  to  be 
decided. 

The  origin  of  the  rules  now  recognized 
with  respect  to  following  trust  money  which 
has  been  mingled  with  the  personal  funds 
of  the  trustee,  or  has  passed  into  his  gen- 
eral estate,  is  to  be  found  in  the  opinion  of 
Jessel,  M.  R.,  in  KnxUchhull  v.  Hallett,  L. 
R.  13  Ch.  Div.  096.  Prior  to  that  decision 
it  was  said  that  money  had  no  earmark,  and 
that  when  a  trust  fund,  in  the  form  of 
money,  became  mingled  with  the  moneys  of 
the  trustee  personally,  it  lost  its  identity 
and  could  not  be  traced.  Since  that  vigor- 
ous and  convincing  judgment,  the  idea  that 
money,  as  such,  could  not  be  traced,  and 
that  trust  property  lost  its  identity  when 
turned  into  money  and  confused  with  the 
trustee's  funds,  has  been  abandoned  com- 
pletely. Rut  the  limits  of  the  extension  of 
the  rights  of  cestui  que  trust  with  respect 
to  the  property  of  insolvent  trustees,  to 
which  the  decision  in  Knatchhull  v.  Hdllett 
gave  rise,  were  not  perceived  at  first.  All 
which  that  decision  did  was  to  wipe  out  the 
old  dogma  that  money  had  no  earmark,  and 
to  substitute  the  sensible  rule  that  when- 
ever trust  property  enters  into  a  mass,  to 
which  the  property  of  cestui  que  ti^st  and 
that  of  the  trustee  have  contributed,  so  long 
as  the  trust  property  remains  in  or  forms  a 
part  of  such  mass,  cestui  que  trust  has  a 
claim  or  charge  thereon  to  that  extent,  and 
general  creditors  cannot  take  advantage  of, 
or  derive  a  benefit  from,  the  increase  in  the 
assets  due  and  traceable  to  misappropria- 
tion of  the  trust  fund.  Several  courts  in 
this  country,  however,  went  much  further, 
and  established  a  rule  which,  though  gen- 
erally abandoned  or  modified  in  the  more 
recent  authorities,  is  still  adhered  to  in 
some  quarters,  and  at  one  time  had  the  sup- 
port of  the  decisions  of  this  court.  McLeod 
V.  Evans,  66  Wis.  401,  57  Am.  Bep.  287,  28 
N.  W.  173,  214;  First  Nat.  Bank  v.  Hum- 
mel, 14  Colo.  259,  8  L.  R.  A.  788,  23  Pac. 
986 ;  Peak  v.  EUicott,  30  Kan.  156,  46  Am. 
Rep.  90,  1  Pac.  499;  Myers  v.  Clay  Center 
Bd.  of  Edu.  51  Kan.  87,  32  Pac.  658;  Evan- 
gelical Synod  v.  Schoenich,  143  Mo.  652,  45 
S.  W.  647 ;  Tierman  ▼.  Security  Bldg.  <£  L. 
Asso.  No.  2,  152  Mo.  135,  53  S.  W.  1072; 
Independent  District  v.  King,  80  Iowa,  497, 
45  N.  W.  908 ;  Davenport  Plow  Co.  v.  Lamp, 
80  Iowa,  722,  45  N.  W.  1049.  The  supreme 
court  of  Iowa  has  receded  somewhat  in  Eu- 
reka Dist.  Tiop.  V.  Farmers*  Bank,  88  Iowa, 
194,  55  N.  W.  342.  And  a  divided  court  in 
Wisconsin  haa  oyerturned  MoLeod  v.  Evans, 
67  L.  R  A. 


66  Wis.  401,  57  Am.  Rep.  287,  28  N.  W.  173, 
214,  which  was  itself  the  decision  of  a  di- 
vided court.  Nonotuck  Silk  Co.  v.  Flanders, 
87  Wis.  237,  58  N.  W.  383.  See  also  Bircher 
V.  Wdlihci,  163  Mo.  461,  63  S.  W.  691.  But 
this  court,  in  Capital  Nat.  Bank  v.  Cold- 
water  Nat.  Bank,  49  Neb.  786,  69  N.  W. 
115,  expressly  refused  to  follow  the  latter 
ease,  and  adhered  to  McLeod  v.  Evans.  In 
the  view  of  these  authorities,  if  trust  prop- 
erty has  been  misappropriated  and  has  gone 
into  the  estate  of  the  trustee,  cestui  que 
trust  is  to  be  preferred,  and  is  to  receive 
his  money  to  the  exclusion  of  general  cred- 
itors. As  the  court  put  it  in  Capital  Nat. 
Bank  v.  Coldxoater  Nat.  Bank,  49  Neb.  786, 
69  N.  W.  115,  the  question  is  not  one  of 
identifying  or  claiming  a  sum  actually  de- 
posited, but  of  compelling  the  insolvent  to 
first  restore  the  trust  property,  treating 
that  as  something  which  he  had  no  power 
to  commingle  with  other  funds,  but  must 
keep  whole  and  make  up  so  long  as  he  has 
any  funds  or  property  out  of  which  to  do 
so.  Other  cases  do  not  go  so  far  expressly, 
but  reach  the  same  result,  either  by  holding 
that,  if  the  insolvent  trustee  uses  the  whole 
fund  to  pay  his  debts,  the  effect  is  to  in- 
crease his  general  estate,  and  create  a 
charge  thereon  in  favor  of  cestui  que  trust, 
or  by  ruling  that,  when  the  trust  fund  is 
once  traced  into  the  general  property  of  the 
trustee,  it  is  conclusively  presumed  to  re- 
main there.  McLeod  v.  Evans,  66  Wis.  401, 
57  Am.  Rep.  287,  28  N.  W.  173,  214;  Peak 
V.  EUicott,  30  Kan.  156,  46  Am.  Rep.  90,  1 
Pac.  499;  Myers  v.  Clay  Center  Bd.  of  Edu. 
51  Kan.  87,  32  Pac.  658;  Independent  Dis- 
trict V.  King,  80  Iowa,  497,  45  N.  W.  908. 
We  are  not  able  to  agree  to  the  rule  just 
stated  in  any  of  the  forms  which  it  has  as- 
sumed. We  are  satisfied  that  the  court  did 
well  when,  in  State  v.  Bank  of  Commerce^ 
it  withdrew  its  support  therefrom,  and  took 
a  position  in  accord  with  the  great  weight 
of  recent  authority.  The  court  was  in  error 
in  saying  (54  Neb.  731,  75  N.  W.  28)  that 
the  moneys  which  came  into  the  hands  of 
the  receiver  of  the  Capital  National  Bank 
on  its  insolvency  were  more  than  sufficient 
to  meet  the  preferred  claims  established  in 
Capital  Nat.  Bank  v.  Coldvrater  Nat.  Bank, 
49  Neb.  786,  69  N.  W.  115,  and  its  com- 
panion cases.  Such  sum  was  greater  than 
the  preferred  claim  established  in  any  one 
suit,  but  the  aggregate  considerably  ex- 
ceeded it,  and  the  record  in  each  case  showed 
that  fact.  Hence  State  v.  Bank  of  Com- 
merce is  not  reconcilable  with  prior  deci- 
sions of  the  court,  and  must  stand  on  its 
own  foundation,  which  we  think  it  may  do 
safely.  Not  only  is  it  in  accord  with  the 
overwhelming  majority  of  recent  decisions 
upon  this  point,  and  with  the  general  ten- 
dency to  abandon  or  recede  from  McLeod 
V.  Evans  and  the  cases  following  that  de- 
cision, but  on  principle  is  clearly  right.  Of 
express  decisions  in  the  last  three  years 
upon  this  very  point,  we  may  cite  EUicott 
V.  Kuhl,  60  N.  J.  Eq.  333,  46  Atl.  945;  Col- 
lins v.  Steuart,  58  N.  J.  Eq.  392,  44  Atl. 
467;  Collins  v.  LevHs,  60  N.  J.  Eq.  488,  46 
AtL  1098;  Twoky  Mercantile  Co.  v.  MeU>ye, 


888 


Nebraska  Sufrbue  Court. 


Mat, 


78  Minn.  357,  81  N.  W.  20;  Beard  v.  Inde- 
pendent District,  31  C.  C.  A.  662,  60  U.  S. 
App.  372,  88  Fed.  375;  Robinson  v.  Wood- 
ttxud,  20  Ky.  L.  Rep.  1142,  48  S.  W.  1082; 
Wulbem  v.  Timmons,  55  S.  C.  456.  33  S.  E. 
568;  Byi-ne  v.  McOrath,  130  Cal.  316,  62 
Pac.  559;  Shute  y.  Hinman,  34  Or.  578,  47 
L.  R.  A.  265,  56  Pac.  412,  58  Pac.  882; 
Bircher  v.  Walthej-,  163  Mo.  461,  63  S.  W. 
691.  The  cases  and  many  others  cited  in 
State  V.  Bank  of  Commerce,  54  Neb.  725, 
75  N.  W.  28;  and  Morrison  v.  Lincoln  8wv. 
Bank  rf  fi.  D.  Co.  57  Neb.  225,  77  N.  W.  655, 
establiKh  clearly  that  misappropriation  of 
a  trust  fund  does  not  entitle  cestui  que 
trust,  merely  as  such,  and  for  that  reason 
alone,  to  a  preference  over  general  creditors 
of  an  insolvent  trustee.  So  long  as  the 
trust  property,  in  any  shape  or  form,  can  be 
recognized,  it  belongs  to  cestui  que  trust. 
So  long  as  it  enters  into  any  fund  property, 
or  mass  of  assets  in  any  way,  cestui  que 
trust  has  a  charge  or  lien,  which  he  may 
enforce  upon  the  whole.  But  if  the  trustee 
"destroys  a  trust  fund  by  dissipating  it  al- 
together, there  remains  nothing  to  be  the 
subject  of  a  trust."  Wood,  V.  C,  in  Frith 
V.  Cartla/nd,  2  Hem.  A  M.  417.  In  such 
case,  cestui  que  trust  has  no  specific  claim 
against  any  property  or  fund.  He  is  merely 
a  creditor  of  the  trustee,  and  stands  on  the 
same  basis  &s  other  creditors.  The  right  to 
a  preference  is  based  on  his  ownership  of 
some  specific  fund  or  assets,  or  on  a  claim 
or  charge  upon  all  the  fund  or  assets,  be- 
cause his  property  is  contained  in,  or  has 
contributed  to,  them.  In  other  words,  to 
obtain  a  preference,  cestui  que  trust  must 
show  that  the  estate  out  of  which  he  claims 
such  preference  has  been  increased  to  some 
extent  by  the  misappropriation  of  the  trust 
property,  and  he  is  entitled  to  a  preference 
to  the  extent  of  such  increase  only.  This 
proposition  in  no  way  detracts  from,  and  is 
but  another  way  of  stating,  the  general  rule, 
announced  in  the  cases  cited,  that,  where  a 
trustee  mingles  trust  moneys  with  his  own 
funds,  cestui  que  trust  is  entitled  to  a 
charge  upon  the  whole,  and,  so  long  as  any 
portion  of  the  mass  into  which  the  trust 
fund  has  entered  remains  in  any  form,  it  is 
subject  to  such  charge,  and  may  be  followed 
and  claimed.  In  State  v.  Bank  of  Com- 
merce and  Morrison  ▼.  Lincoln  Sav.  Bank  d 
8,  D.  Co.  it  was  held  that  the  burden  is  upon 
cestui  que  trust  to  show  that  the  trust 
money  did  in  fact  increase  the  estate 
out  of  which  he  seeks  a  preference,  or  is 
represented  therein  in  some  form.  This  is 
only  to  say  that  a  plaintiff  must  prove  his 
case.  He  claims  a  specific  fund  as  his,  or 
he  claims  a  charge  on  the  general  mass  of 
assets,  and  he  must  show  the  facts  to  jus- 
tify his  claim.  But  we  think  this  should 
not  be  pushed  too  far.  When  it  is  once 
proved  that  trust  money  has  gone  into  the 
general  estate  of  a  trustee  who  afterwards 
becomes  insolvent,  it  would  seem  that  we 
ought  to  presume,  in  the  absence  of  other 
evidence,  that  it  remains  therein  at  his  in- 
solvency, and  that  we  ought  not  to  say  it 
eannot  be  traced,  or  has  wholly  disappeared, 
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where  the  contrary  may  fairly  be  inferred. 
Sherwood  y.  Central  Michigan  Sav.  Bank, 
103  Mich.  109,  61  N.  W.  352;  Independent 
District  y.  King,  SO  Iowa,  498, 45  N.  W.  908. 
In  the  case  at  bar  the  city  showed  that  its 
money  was  put  into,  and  became  part  of,  the 
general  fund  of  "cash  on  hand"  in  the  iHink. 
It  appeared  also  that  the  receiver  came  in- 
to possession  of  cash  or  "cash  items" 
amounting  to  some  $2,000.  If  these  facts 
stood  alone,  we  should  feel  obliged  to  allow 
the  city  a  preference  to  the  extent  of  what 
came  into  the  receiver's  hands  when  he  took 
possession.  State  v.  Bank  of  Commerce,  54 
Neb.  725,  75  N.  W.  28.  But  as  the  evidence 
stands,  it  is  clearly  proved  that  the  cash 
and  cash  items  taken  over  by  the  receiver 
do  not  represent  the  city's  money  in  any 
foim.  The  city's  money  entered  into,  and 
was  part  of,  the  $41,000  cash  on  hand  on 
April  9,  1895.  The  city  had  a  charge  on 
that  fund  for  its  money.  Whatever  mon- 
eys were  drawn  out  of  that  fund  and  dissi- 
pated are  presumed  to  be  those  of  the  bank. 
The  portion  that  remains  in  the  bank,  in 
whatever  form,  is  taken  to  be  and  repre- 
sent the  trust  fund,  and  to  be  liable  to  be 
followed  and  claimed  as  such  by  the  city. 
But  if  the  whole  of  the  cash  on  hand  into 
which  the  city's  money  entered,  or  a  greater 
portion  thereof  than  that  representing  the 
bank's  own  money,  was  used  in  paying  oflF 
other  depositors  or  in  running  expenses,  the 
city  is  not  entitled  to  a  preference  over  gen- 
eral creditors  for  the  amount  of  its  money 
so  lost.  Morrison  v.  Lincoln  Sav.  Bank  d 
S.  D.  Co.  57  Neb.  225,  77  N.  W.  655;  Covin 
V.  Oleason,  105  N.  Y.  256,  11  N.  E.  604; 
Collins  V.  Steuart,  68  N.  J.  Eq.  392,  44  Atl. 
467;  Ellicott  v.  Kuhl,  60  N.  J.  Eq.  333,  46 
Atl.  945. 

All  of  the  cash  on  hand  after  the  city's 
money  became  mixed  therein,  with  the  ex- 
ception of  the  $1,750  used  in  the  purchase 
of  warrants,  which  will  be  considered  pres- 
entlv,  and  the  $200  in  the  bank  when  it  sus- 
pended, was  used  in  paying  debts  and  ex- 
penses. The  $200,  as  has  been  seen,  was 
pledged  to  indemnify  sureties  on  the  bank's 
bond,  was  afterwards  paid  on  the  judgment 
superseded  thereby,  and  never  came  into  the 
receiver's  control.  In  other  words,  except 
said  sum  of  $1,750,  it  was  wholly  dissipat^. 
Although  there  are  decisions  to  the  eflTect 
that  the  mere  fact  of  use  of  the  money  in 
the  trustee's  general  business  or  in  paying 
his  debts  is,  in  effect,  an  increase  of  the  as- 
sets, and  suffices  to  create  a  char^  thereon, 
that  position  is  entirely  at  variance  with 
the  principle  by  which  such  cases  must  be 
governed,  and  is  repudiated  by  all  the  later 
authorities.  Spokane  County  v.  First  Nat. 
Bank,  16  C.  C.  A.  81,  29  U.  S.  App.  707,  68 
Fed.  979;  Metropolitan  Na^.  Bank  v.  Camp- 
bell Commission  Co.  77  Fed.  705;  Boone 
County  Nat.  Bank  v.  Latimer.  67  Fed.  27; 
Bircher  v.  Walther,  163  Mo.  461,  «S  S.  W. 
691.  As  the  court  said  in  Spokane  County 
v.  First  Nat.  Bank,  16  C.  C.  A.  81,  29  U. 
S.  App.  707,  68  Fed.  979,  "even  if  it  is 
proven  that  the  trust  fund  has  been  but  re- 
cently disbursed,  and  has  been  used  to  pay 
debts  that  otherwise  would  be  claims  against 
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the  estate,  there  would  be  manifest  inequity 
in  requiring  that  the  money  so  paid  out 
should  be  refunded  out  of  the  assets;  for 
in  so  doing  the  general  creditors,  whose  de- 
mands remain  unpaid,  are,  in  effect,  con- 
tributing to  the  payment  of  the  creditors 
whose  demands  have  been  extinguished  by 
the  trust  fund."  Moreover,  in  this  case 
the  money  which  came  into  Uie  hands  of  the 
receiver  when  he  was  appointed  was  the 
proceeds  of  loans  made  before  the  city's 
money  came  into  the  bank.  For  reasons  al- 
ready stated,  it  must  be  manifest  that  prop- 
erty or  assets  of  the  insolvent  trustee  ac- 
quired before,  or  with  the  proceeds  of  prop- 
erty held,  before,  the  trust  money  came  into 
his  hands,  and  not  in  any  way  mingled 
therewith,  are  not  subject  to  any  lien  or 
claim  in  cestui  que  trust,  and  that  the 
rights  of  the  latter  with  respect  thereto  are 
those  of  a  general  creditor  only.  Eureka 
Dist.  Twp.  V.  Farmer^  Bank,  88  Iowa,  194, 
55  N.  W.  342. 

We  come  now  to  the  money  derived  from 
sale  of  the  warrants.  It  will  be  remem- 
bered that  after  the  city's  money  came  into 
the  bank  it  bought  the  warrants,  using  $1,- 
750  of  the  moneys  in  which  the  funds  of  the 
city  had  been  mixed,  and  $35,000  borrowed 
on  security  of  the  warrants.  The  receiver 
contends  that  since  there  was  over  $40,000 
in  cash  in  the  bank  at  the  time,  of  which 
but  $6,000  belonged  to  the  city,  it  will  be 
presumed  that  the  $1,750  was  the  bank's 
own  money.  Such  would  be  the  case,  with- 
out doub^  had  the  bank  withdrawn  the 
money  and  dissipated  it  in  some  fashion. 
But  it  did  not  do  this.  It  merely  changed 
the  form  of  a  portion  of  the  fund  in  which 
the  city's  money  had  been  wrongfully  mixed. 
After  purchase  of  the  warrants  said  fund 
was  represented  by  the  cash  still  in  the 
bank,  and  by  the  bank's  interest  in  the  war- 
rants. State  warrants  are  readily  convert- 
ible into  cash.  If  the  bank  preferred  to 
keep  part  of  its  cash  fund  as  warrants,  the 
identity  of  the  fund  was  not  changed.  So 
long  as  any  portion  of  the  fund  into  which 
the  city's  money  entered  may  "be  traced  in- 
to money  which  came  to  the  receiver,  the 
city  may  assert  the  claim  which  it  had  upon 
the  whole  fund.  .The  warrants  were  all 
that  remained  of  that  fund.  In  accordance 
with  the  presumption  that  whatever  was 
retained  and  not  dissipated  was  the  city's 
money,  and  not  the  bank's,  these  warrants 
and  their  proceeds  in  the  hands  of  the  re- 
ceiver represent  money  to  which  the  city  has 
a  prior  claim,  and  in  which  general  credit- 
ors have  no  right  to  share.  Tne  city's  right 
to  follow  the  money  does  not  fail  because 
no  one  can  say  what  part  of  the  cash  on 
hand  in  the  bank  went  into  the  warrants. 
The  city  had  a  charge  upon  the  whole  in 
any  form  in  which  the  bank  might  keep  it. 
When  all  was  wasted  except  the  warrants, 
that  charge  remained  upon  them,  because 
they  were  a  part  of  that  fund,  though  in  an 
altered  form.  KncUchhull  v.  HalUtt,  L.  R. 
13  Ch.  Diy.  096;  Importers'  d  T.  Nat.  Bank 
V.  Peters,  123  N.  Y.  272,  25  N.  E.  319; 
Byrne  v.  McOrath,  130  Cal.  316,  62  Pac. 
559;  Farmers^  d  M.  Nat.  Bank  v.  King,  57 
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Pa.  202,  98  Am.  Dee.  215;  Smith  t.  Oomhs, 
49  N.  J.  Eq.  420,  24  Ati.  9;  Third  Nat. 
Bank  v.  Stilltoater  Oas  Oo.  36  Minn.  76,  30 
N.  W.  440.  We  do  not  think  this  view  of 
the  transaction  in  question  conflicts  in  any 
way  with  the  holding  of  Bradley,  J.,  in  Fre- 
linghuysen  v.  Nugent,  36  Fed.  229,  followed 
in  Central  Na4.  Bank  v.  Connecticut  Mut. 
L.  Ins.  Co.  104  U.  S.  64,  26  L.  ed.  693,  and 
Peters  v.  Bain,  133  U.  S.  670,  33  L.  ed.  696, 
10  Sup.  Gt.  Rep.  354,  and  approved  in  Mor- 
rieon  v.  Lincoln  8av.  Bank  d  8.  D.  Co.  57 
Neb.  225,  77  N.  W.  655.  In  Frelinghuysen 
V.  Nugent  the  cashier  of  a  bank  had  wrong- 
fully turned  over  large  sums  to  a  partner- 
ship engaged  in  manufacturing,  under  such 
circumstances  as  to  make  the  latter  con- 
structive trustees.  The  evidence  indicated 
that  the  money  had  been  entirely  dissipated, 
and  there  was  nothing  to  show  that  the 
stock  on  hand  represented  the  trust  fund, 
or  a  fund  with  which  it  had  been  mixed  in 
any  form.  On  the  contrary,  it  Was  clear 
that  said  stock  had  been  bought  recently  on 
credit,  and  represented  the  debts  of  general 
creditors.  But  in  the  case  at  bar  a  portion 
of  the  fund  into  which  the  city's  money  en- 
tered ]s  traced  directly  into  the  warrants, 
in  which  form  that  portion  was  held  till 
the  bank  suspended.  The  warrants  were  a 
cash  asset,  and  the  money  thus  held  was 
still  fairly  to  be  called  a  part  of  the  cash 
fund.  It  was  not  made  way  with,  and  it 
came  into  the  receiver's  hands,  on  sale  of 
the  warrants,  as  the  last  remnant  of  the 
fund  with  which  the  city's  money  had  been 
mixed.  The  city  had  a  charge  upon  the 
warrants,  as  upon  the  fund  with  a  portion 
whereof  they  were  bought,  for  the  full 
amount  of  its  moneys  contained  in  said 
fund.  Hence  its  claim  upon  the  proceeds  is 
not  limited  to  the  $1,750  which  was  used  in 
buying  them,  but  extends  to  the  profit  ac- 
cruing therefrom,  as  well.  The  $3,334.37 
which  came  into  the  hands  of  the  receiver 
upon  sale  of  the  warrants  represents  the 
cash  fund  in  which  the  city's  money  was 
mixed,  and  the  profits  of  an  investment  of 
that  fund.  The  profits  of  trust  money  be- 
long to  cestui  que  trust,  and  we  see  no  war- 
rant for  limiting  recovery  to  the  actual  sum 
invested,  especially  where  there  is  not 
enough,  in  any  event,  to  satisfy  the  charge 
on  the  original  fund.  Fanners*  d  T.  Bank 
V.  Kimball  Milling  Co.  1  S.  D.  388,  47  N. 
W.  402;  Broum  v.  Rickets,  4  Johns.  Ch.  303, 
8  Am.  Dec.  567;  Frank's  Appeal.  59  Pa. 
190;  Butler  v.  Hicks,  11  Smedes  &  M.  78. 
We  therefore  recommend  that  the  order  of 
the  district  court  be  reversed,  and  the  cause 
remanded,  with  directions  to  enter  a  new 
order  granting  the  citv  a  preference  to  the 
extent  of  the  proceeds  of  said  warrants, 
namely,  $3,334.37. 

Barnes  and  Oldham,  CC,  concur. 

Per  Curiam: 

For  the  reasons  stated  in  the  foregoing 
opinion,  the  order  of  the  District  Court  is 
reversed,  and  the  cause  is  remanded,  with 
directions  to  enter  an  order  granting  the 
plaintiff  in  error  a  preference  to  the  extent 
of  $3,334.37. 
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CHICAGO,    ROCK    ISLAND,   A   PACIFIC 

RAILWAY  COMPANY,  Plff,  in  Err., 

t?. 

John  E.  SATTLER,  Admr.,  etc.,  o?  Emanuel 

Leveroni,  Deceased. 


(. 


.Neb.. 


.) 


*1.  A  pnnsenver  on  a  rnllrond  train 
does  not  lose  his  dmracter  as  such  by 
leaving  bta  car  at  a  regular  station  from  mo- 
tives of  either  business  or  curiosity,  although 
he  has  not  yet  arrived  at  the  terminus  of 
his  Journey. 

a.  Wbere,  lioweTer,  the  train  In 
^Thlcli  tho  passenver  is  belnir  trans- 
ported is  ran  npon  a  svritcli  to  allow 
the  passage  of  another  train,  or  is  stopped 
at  a  place  other  than  that  used  by  the  car- 
rier for  receiving  and  discharging  passen- 
gers, and  the  stoppage  is  not  for  the  pur- 
pose of  allowing  passengers  to  board  the 
train  or  alight  therefrom,  one  who  leaves  the 
train  must  usually  assume  all  the  ordinary 
risks  Incident  to  his  action. 

8.  All  passenirers  actually  on  tlie 
train,  whether  the  same  is  moving  or  not, 
are  passengers  **being  transported  over  the 
road,"  within  the  meaning  of  f  8,  art.  1, 
chap.  72,  of  the  Compiled  Statutes ;  and  pas- 
sengers who  have  left  the  train  at  the  ex- 
press or  Implied  invitation  of  the  carrier, 
for  any  necessary  purpose  incident  to  their 
journey,  are  passengers  being  transported, 
within  the  meaning  of  said  section. 

4.  IVhere  a  passenirer  leaves  his  car 
of  his  oirn  volition,  for  some  purpose  of 
his  own,  not  incident  to  the  Journey  he  is 
pursuing,  and  at  a  place  not  designed  for  the 
,  discharge  of  passengers,  he  cannot  claim  the 
protection  of  f  8.  art.  1,  chap.  72,  of  the 
Compiled  Statutes,  although  the  carrier  may, 
under  some  exceptional  circumstances,  still 
owe  him  the  duty  imposed  on  it  by  the  com- 
mon law. 

6.  A  thronarli  train  between  Denver 
and  ClKicaBro  ran  onto  a  side  track 
at  an  intermediate  station  to  allow  the  pas- 
sage of  another  through  train  from  the  east. 
A  through  passenger  left  his  car,  crossed 
the  main  track  of  the  road  to  the  depot,  and 
went  to  a  pump  for  a  drink  of  water.  He 
filled  his  cup  from  the  pump,  but,  before 
drinking,  heard  the  whistle  of  the  incoming 
train,  and  started  on  a  rapid  run  to  regain 
his  car.  From  the  pump  the  track  over 
which  the  incoming  train  was  approaching 
could  be  seen  for  about  100  feet,  and  three 
steps  from  the  pump  toward  the  track  over 
which  the  train  was  approaching  the  track 
was  visible  for  a  mile  or  more.  When  the 
passenger  reached  the  track  the  approaching 
train  was  about  50  feet  distant  from  him, 
and  running  at  a  high  rate  of  speed.  The 
passenger  attempted  to  pass  in  front  of  the 
train,  and  was  struck  by  the  engine  and 
killed.  Held,  that  under  the  circumstances 
he  was  not  "a  passenger  being  transported 
over  the  road,"  within  the  meaning  of  S  3, 
art.  1,  chap.  72,  of  the  Compiled  Statutes, 
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Note. — As  to  effect  of  passenger's  tempora- 
rily leaving  vehicle  before  completion  of  Jour- 
ney upon  rights  and  liabilities  of  the  parties, 
see  rinnegan  v.  Chicago,  St.  P.  M.  &  O.  R.  Co. 
(Minn.)  16  L.  R.  A.  399,  and  note;  also  Con- 
roy  T.  Chicago,  St.  P.  M.  &  O.  R.  Co.  (Wis.)  88 
L.  R.  A.  419. 
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and  the  railroad  was  not  liable  for  damages 
on  account  of  bis  death,  because  of  Ills  own 
negligence. 

(May  8,  1902.) 

ERROR  to  the  District  Court  for  Caas 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  the  alleged  negligent  killing 
of  plaintiff's  intestate.     Reversed. 

The  facts  are  stated  in  the  Commission- 
er's  opinion. 

Messrs.  M.  A.  I<ow,  "W.  F.  Ewaao,  and 
Woolworth  Sb  MeHugh,  for  plaintiff  in 
error: 

Deceased  was  guilty  of  gross  recklessness. 
He  failed  to  exercise  the  slightest  care  or 
caution,  by  reason  of  which  he  was  struck 
and  killed  by  the  train. 

Myers  v.  Baltimore  d  O.  R.  Co.  150  Pa. 

386,  24  Atl.  747;  Rigler  v.  Charlotte,  C.  d 
A.  R.  Co.  94  N.  C.  604;  Belton  v.  Baxter, 
54  N.  Y.  246,  13  Am.  Rep.  578. 

No  obligation  rested  upon  the  plaintiff  in 
error  to  provide  a  means  to  enable  him  to 
leave  or  return  to  the  train  at  that  station. 

Frost  V.   Grand  Trunk  R.  Co.   ID  Allen, 

387,  87  Am.  Dec.  668;  2  Rorer,  Railroads, 
pp.  1163,  1164;  DeKay  v.  Chicago,  M,  d 
St.  P,  R.  Co.  41  Minn.  178,  4  L.  R.  A.  632, 
43  N.  W.  182;  State  v.  Grand  Trunk  R.  Co. 
58  Me.  176,  4  Am.  Rep.  258. 

The  carrier  was  required  to  afford  only 
a  reasonable  time  for  the  passengers  to 
alight  from  or  get  upon  the  train,  and  when 
that  time  expired  the  passengers  took  the 
risks  and  dangers  in  boarding  or  leaving  the 
train. 

State  ▼.  Grand  Trunk  R.  Co.  58  Me.  176, 
4  Am.  Rep.  258;  Chaffee  v.  Old  Colony  R. 
Co.  17  R.  I.  658,  24  Atl.  141;  Chicago,  B. 
d  Q.  R.  Co.  V.  Yost,  61  Neb.  530,  85  N.  W. 
561. 

Section  3,  chap.  72,  Neb.  Comp.  Stat 
1899,  upon  which  this  instruction  is 
founded,  has  no  application  to  the  case  at 
bar.  That  statute  applies  only  in  cases 
brought  against  a  railroad  company,  in 
which  a  passenger  was  injured  "while  be- 
ing  transported  over  its  road." 

If  deceased  was  guilty  of  any  negligence 
which  caused  or  contributed  to  his  death, 
even  though  it  was  not  gross,  this  action 
cannot  be  maintained. 

Lincoln  v.  Gillilan,  18  Neb.  114,  24  N.  W. 
444. 

No  person,  by  his  own  transgression,  can 
create  a  cause  of  action  in  his  own  favor 
against  another  for  not  interfering.  That 
to  which  a  man  consents,  or  causes  by  his 
own  action,  cannot  be  considered  an  injury 
for  which  he  can  recover  damages.  Volenti 
non  fit  injuria. 

Richards  v.  Waupun,  59  Wis.  45,  17  N. 
W.  975;  Field,  Damages,  §  126;  Weeks, 
Damnum  Absque  Injuria,  {  121;  WJiarton, 
Legal  Maxims,  p.  139. 

Mr.  BEatthew  Gerins,  for  defendant  in 
error: 

The  deceased  was  a  passenger  at  the  time 
he  was  killed,  and  did  not  lose  his  character 
as  such  in  leaving  the  car. 
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Pennsylvania  R.  Co,  ▼.  Price,  96  Pa.  256; 
Woolaey  v.  Chicago,  B.  d  Q.  R.  Co,  39  Neb. 
798,  26  L.  R,  A.  79,  68  N.  W.  444. 

Where  a  person  purchases  a  through  tick- 
et, he  is  a  passenger  during  the  entire 
journey,  even  though  he  leaves  the  train 
at  an  intermediate  station,  provided  he  does 
not  leave  the  premises  of  the  companv. 

Alahama  G.  8.  R.  Co.  v.  Coggins,  32  C. 
C.  A.  1,  60  U.  8.  App.  140,  88  Fed.  456; 
Dodge  v.  Boston  d  B.  6.  8.  Co,  148  Mass. 
207,  2  L.  R.  A.  83,  19  N.  E.  373;  Parsons 
V.  New  York  C,  d  H,  R,  R,  Co,  113  N.  Y. 
355,  3  L.  R.  A.  683,  21  N.  E.  146;  Hrehrik 
V.  Carry  29  Fed.  300 ;  Keokuk  Northern  Line 
Packet  Co.  v.  True,  88  111.  608;  Atchison, 
T.  d  8.  F.  R.  Co.  V.  8hean,  18  Colo.  368,  20 
L.  R.  A.  729,  33  Pac.  108;  Dice  v.  Willa- 
mette Transp.  d  Locks  Co,  8  Or.  60,  34  Am. 
Rep.  575;  Clussman  v.  Long  Island  R.  Co, 
9  Hun,  618,  73  N.  Y.  606;  Peniston  v.  Chi- 
cago, 8t,  L.  d  N,  0.  R.  Co,  34  La.  Ann.  777, 
44  Am.  Rep.  444;  Jeffersonville,  M.  d  I.  fi, 
Co.  V.  Riley,  39  Ind.  568;  McKimhle  v.  Bos- 
ton d  M.  R,  Co,  141  Mass.  463,  5  N.  E.  804; 
WandeR  v.  Corhin,  17  N.  Y.  S.  R.  718,  1  N. 
Y.  Supp.  795;  Louisville  d  N.  R.  Co.  v. 
Keller,  104  Ky.  768,  47  S.  W.  1072; 
Montgomery  d  W,  P,  R,  Co,  v.  Boring,  51 
Ga.  582. 

If  the  deceased  had  purchased  a  ticket 
at  the  depot  of  the  defendant  at  AIvo,  he 
would  have  become  a  passenger  from  the 
time  he  purchased  the  ticket  and  until  he 
reached  the  car,  although  he  might  be  com- 
pelled to  cross  a  track  in  reaching  the  car. 

Gaynor  y.  Old  Colony  d  N,  R.  Co.  100 
Mass.  208,  97  Am.  Dec.  96;  Terry  v.  Jewett, 
78  N.  Y.  338;  BrasseU  v.  New  York  C,  d 
H.  R.  R.  Co.  84  N.  Y.  241 ;  Jewett  v.  Klein, 
27  N.  J.  Eq.  550;  Baltimore  d  0.  R.  Co.  v. 
State  use  of  Hauer,  60  Md.  449. 

The  raOroad  company  is  liable,  whether 
negligent  or  not  in  managing  its  trains,  un- 
less the  deceased  was  guilty  of  criminal  neg- 
ligence. 

Comp.  Stat.  $  3,  chap.  72;  Missouri  P,  R, 
Co,  V.  Baier,  37  Neb.  235,  56  N.  W.  913; 
Union  P,  R,  Co.  v.  Porter,  38  Neb.  235,  56 
N.  W.  808;  Chicago,  B,  d  Q.  R.  Co.  v.  La/nd- 
auer,  39  Neb.  803,  58  N.  W.  434;  8t,  Jo- 
seph d  G,  I.  R.  Co.  V.  Hedge,  44  Neb.  449, 62 
N.  W.  887;  Chicago,  B,  d  Q,  R,  Co,  v. 
Hague,  48  Neb.  97,  66  N.  W.  1000;  Chicago, 
R,  I,  d  P.  R.  Co,  V.  Young,  58  Neb.  678,  79 
N.  W.  556;  Chicago,  R,  I,  d  P,  R,  Co,  v. 
^emecke,  69  Neb.  689,  65  L.  R.  A.  610,  82 
N.  W.  26. 

The  application  of  this  statute  is  not  re- 
-stricted  to  the  party  injured,  but  extends 
to  third  parties  who  have  suffered  any  pe- 
cuniary loss. 

Omaha  d  R.  Valley  R,  Co,  v.  Chollette, 
41  Neb.  579,  69  N.  W.  921;  Chicago,  R,  I. 
d  P,  R,  Co,  v.  Zemecke,  69  Neb.  689,  66  L. 
R.  A.  610,  82  N.  W.  26. 

The  deceased  was  not  guilty  of  gross  or 
criminal  negligence  in  crossing  the  track  in 
the  manner  and  under  the  circumstances 
which  he  did.  It  is  not  even  contributory 
Tiegligenoe  for  a  passenger  to  fail  to  look 
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and  listen  for  a  train    while    crossing    a 

Atchison,  T,  d  8.  F,  R,  Co,  v.  Shean,  18 
Colo.  368,  20  L.  R.  A.  729,  33  Pac.  108; 
Terry  v.  Jewett,  78  N.  Y.  338;  BrasseU  v. 
New  York  C.  d  H,  R,  R,  Co.  84  N.  Y.  241 ; 
Archer  v.  New  York,  N,  H,  d  H,  R,  Co,  106 
N.  Y.  589,  13  N.  E.  318;  Klein  v.  Jewett, 
26  N.  J.  Eq.  474,  27  N.  J.  Eq.  550;  Balti- 
more d  O,  R.  Co,  V.  State  use  of  Heiuer,  60 
Md.  449;  Atlantic  City  R.  Co,  v.  Goodin,  62 
N.  J.  L.  394,  45  L.  R.  A.  671,  42  Atl.  333; 
Wheelock  v.  Boston  d  A,  R.  Co.  105  Mass. 
203;  Parsons  v.  New  York  C,  d  H,  R,  R. 
Co,  113  N.  Y.  355,  3  L.  R.  A.  683,  21  N.  E. 
145;  Pennsylvania  R,  Co.  v.  White,  88  Pa. 
327. 

Every  person  who  does  an  unlawful  act 
carelessly  or  negligently,  or  a  lawful  act 
in  a  grossly  cardess  and  negligent  manner, 
or  who,  through  wanton  or  reckless  conduct, 
or  wilful  misconduct  or  neglect,  or  gross 
want  of  skill  and  attention,  or  through  wil- 
ful omission  or  neglect  of  duty,  endangers, 
or  causes  to  be  endangered,  the  life  or  safe- 
ty of  another,  is  guilty  of  crime. 

4  Am.  &  Eng.  Enc.  Law,  p.  677 ;  Jewett 
V.  Klein,  27  N.  J.  Eq.  550;  Atchison,  T.  d 
8,  F,  R.  Co.  V.  8hean,  18  Colo.  368,  20  L. 
R.  A.  729,  33  Pac.  108;  Chicago,  B.  d  Q.  R. 
Co,  V.  Hague,  48  Neb.  99,  66  N.  W.  1000; 
Chicago,  B.  d  Q,  R.  Co,  v.  Hyatt,  48  Neb. 
162,  67  N.  W.  8;  Omaha  d  R.  Valley  R.  Co, 
V.  Chollette,  33  Neb.  146,  49  N.  W.  1114. 

The  railroad  company  was  guilty  of  neg- 
ligence in  managing  the  train  that  struck 
the  deceased,  and  upon  which  he  had  ti&ken 
passage. 

Ray,  Neg.  133;  Union  P,  R.  Co,  v.  8ue, 
25  Neb.  777,  41  N.  W.  801 ;  Gonzales  v.  New 
York  d  H,  R.  Co,  38  N.  Y.  440,  98  Am. 
Dec.  58;  McGee  v.  Missouri  P,  R.  Co.  92 
Mo.  208,  4  S.  W.  739;  Rohostelli  v.  Neto 
York,  N.  H.  d  H.  R.  Co,  33  Fed.  799; 
Chicago,  B,  d  Q.  R.  Co,  v.  Metoalf,  44  Neb. 
848,  861,  28  L.  R.  A.  824,  63  N.  W.  51; 
Missouri  P,  R,  Co,  v.  Hansen,  48  Neb.  232, 
66  N.  W.  1105;  Wabash  R,  Co.  v.  Henks, 
91  111.  412;  Chicago  d  A,  R.  Co,  v.  Engle, 
84  111.  399;  Omaha  d  F.  Valley  R,  Co,  v. 
Talbot,  48  Neb.  628,  67  N.  W.  699;  MissouH 
P,  R.  Co,  V.  Geist,  49  Neb.  489,  68  N.  W. 
640;  Gulf,  C,  d  8.  F,  R.  Co.  v.  Morgan 
(Tex.  Civ.  App.)   64  S.  W.  688. 

Duffie,  C,  filed  the  following  opinion: 
John  P.  Sattler,  the  defendant  in  error, 
is  administrator  of  the  estate  of  Emanuel 
Leveroni.  The  deceased  was  killed  by  a 
train  of  the  railroad  company  at  the  station 
of  Alvo,  in  Cass  county,  Nebraska,  on  the 
nth  of  April,  1899.  The  jury  returned  a 
verdict  against  the  company  for  $4,000, 
upon  which  judgment  was  entered,  and  the 
company  has  brought  the  case  to  tbi^  court 
by  petition  in  error. 

There  is  little  or  no  dispute  over  the  facts 
in  the  case.  Leveroni,  the  deceased,  was  a 
through  passenger  over  the  railway  of  the 
plaintiff  in  error  from  the  city  of  Denver 
to  Chicago.  The  train  upon  which  he  was 
traveling    arrived    at    the  station  of  Alvo 
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from  tbe  west  on  schedule  time,  at  2:52  in 
the  afternoon.  On  its  arrival  at  the  station 
the  train  went  upon  a  side  track  to  await 
the  arrival  and  passage  of  a  west-bound 
train  which  was  then  due  at  that  point; 
its  schedule  time  being  the  same  at  that 
station  as  the  train  upon  which  the  decedent 
was  traveling.  The  train  from  the  east  was 
behind  time,  and,  while  the  train  upon 
which  Iicveroni  was  a  passenger  was  wait- 
ing on  the  side  track,  Leveroni  left  his  train, 
and  crossed  over  the  main  track  to  the  de- 
pot platform,  and  to  a  pump  a  few  feet  west 
of  the  depot,  to  get  a  drink  of  water.  About 
the  time  that  he  reached  the  pump  the  west- 
bound train  was  heard  to  whistle,  when 
Leveroni  left  the  pump,  and  started  on  a 
run  for  his  car,  and,  in  crossing  the  track 
upon  which  the  west-bound  train  was  ap- 
proaching the  station,  was  struck  by  the 
approaching  train  and  instantly  killed.  The 
east-bound  train  upon  which  he  was  a  trav- 
eler did  not  move  from  the  side  track  until 
afier  the  deceased  was  killed,  nor  had  any 
signal  or  order  been  given  that  said  train 
would  move  or  start.  It  might  be  further 
stated  that  the  evidence  is  undisputed  that 
there  was  plenty  of  good  drinking  water  in 
the  car  upon  which  the  deceased  was  a 
passenger,  and  in  all  the  cars  of  that  train. 

Two  questions  are  presented  by  this  rec- 
ord for  our  determination:  (1)  Was  the 
deceased  a  passenger,  within  the  legal  mean- 
ing of  that  word,  after  leaving  his  car  while 
it  was  standing  upon  the  side  track  for  the 
purpose  of  allowing  an  approaching  train  to 
pass?  (2)  If  he  was  such  passenger,  can 
his  administrator  claim  for  him  or  his  es- 
tate the  benefits  of  the  provisions  of  §  3, 
art.  1,  chap.  72,  of  the  Ck>mpiled  Statutes 
of  1901? 

Relating  to  the  first  question,  the  courts 
may  be  said  to  be  fairly  divided.  In  Maine 
and  Minnesota  the  rule  appears  to  be  that 
a  passenger  on  a  railway,  who  purchases  a 
ticket  for  a  distant  station,  and  gets  off  the 
train  temporarily,  and  without  objection  or 
notice,  while  it  is  stopping  at  an  intermedi- 
ate station,  surrenders  for  the  time  being 
his  place  and  rights  as  a  passenger.  State 
V.  Gra7id  Trunk  R.  Co.  58  Me.  176,  4  Am. 
Rep.  258;  De  Kay  v.  Chicago,  M.  d  8t.  P, 
R.  Co.  41  Minn.  178,  4  L.  R.  A.  632,  43  N. 
W.  182.  See  also  Missouri  P.  R.  Co.  ▼.  Fore- 
man, 73  Tex.  311, 11  S.  W.  326.  In  De  Kay 
V.  Chicago,  M.  d  8t.  P.  R.  Co.  the  facte 
were  very  similar  to  the  facts  under  con- 
sideration in  the  case  at  bar.  The  conclu- 
sion of  the  court  upon  these  facts  is  well 
expressed  in  the  syllabus  of  the  case  as  fol- 
lows: "Where  a  passepger  enters  a  rail- 
way train,  and  pays  his  fare  to  a  particular 
place,  his  contract  does  not  obligate  the 
company  to  furnish  him  with  means  of 
egress  and  ingress  at  an  intermediate  sta- 
tion; and,  if  he  leaves  the  train  at  such  a 
station,  he,  for  the  time  being,  surrenders 
his  place  as  a  passenger,  and  takes  upon 
himself  the  responsibility  of  his  own  move- 
ments; but,  if  he  leaves  without  objection 
on  part  of  the  company,  he  does  no  illegal 
act,  and  has  a  right  to  re-enter  and  resume 
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his  journey.  .  •  .  While,  if  a  railway 
company  permiU  the  practice  of  passengers 
leaving  and  re-entering  their  train  while  on 
a  side  track  at  an  intermediate  station  for 
the  purpose  of  letting  another  train  pass  on 
the  main  track,  it  is  bound  to  use  reason- 
able care  not  to  expose  such  passengers  to 
unnecessary  danger,  yet  it  is  not  bound  to 
so  regulate  ite  business  as  to  make  the  side 
tiuck  as  safe  a  place  of  ingress  or  egress  as 
the  station  platform;  nor  does  it  give  any 
assurance,  under  such  circumstances,  to 
passengers,  that  no  trains  will  pass  wh^le 
they  are  crossing  or  recrossing  the  main 
track.  Neither  does  the  call  of  'All 
aboard!"  by  the  conductor  of  the  side- 
tracked train  give  an  assurance  to  those 
who  have  left  their  train  that  they  may 
cross  the  main  track  in  safety  without  look- 
ing for  approaching  trains.  Passengers 
who  have  thus  left  their  train,  when  they 
attempt  to  cross  the  track,  under  these  cir- 
ci^mstances,  are  bound  to  exercise  reasonable 
care  and  caution  to  avoid  injury  from  pass- 
ing trains,  and  must  use  their  senses  for 
that  purpose.  The  station  platform,  and 
not  the  side  track,  is  the  proper  place  to  en- 
ter or  leave  a  train ;  and  those  who,  for  pur- 
poses of  their  own,  use  the  latter,  assume 
all  the  extra  risks  necessarily  incident  to 
such  a  practice,  and  are  bound  to  exercise 
a  degree  of  care  corresponding  to  the  in- 
creased risks."  Another  class  of  cases  es- 
tablishes the  rule  that  a  passenger  on  a 
railroad  train  does  not  lose  his  character  as 
such  by  alighting  from  the  cars  at  a  reg- 
ular station  from  motives  of  either  busine>^ 
or  curiosity,  although  he  has  not  yet  ar- 
rived at  the  terminus  of  his  journey.  Par- 
sons V.  New  York  C.  d  ff.  R.  R.  Co.  113  N. 
Y.  355,  3  L.  R.  A.  683,  21  N.  E.  145;  Cluss- 
man  v.  Long  Island  R.  Co.  9  Hun,  618. 

Of  the  two  classes  of  cases  which  we  have 
been  examining,  we  think  that  the  latter 
establishes  the  better  rule.  In  this  country 
of  long  journeys  by  railway  trains,  there 
can  be  no  impropriety  in  a  passenger  claim- 
ing the  right,  which  may  be  said  to  be  estab- 
li^ed  by  long  custom,  to  leave  his  car  at 
any  intermediate  point  on  his  journey,  where 
a  stop  of  any  considerable  time  is  made,  to 
send  a  message,  to  obtain  exercise  and  relief 
by  walking  up  and  down  the  platform,  or  to 
gratify  his  curiosity,  provided  he  does  not 
interfere  with  the  employees  of  the  com- 
pany, or  run  counter  to  any  established  rule 
brought  to  his  notice.  In  the  exercise  of  this 
privilege  he  does  not  lose  his  character  of 
passeng^,  and  the  common-law  duties  of  the 
carrier  are  still  to  be  exercised  in  his  behalf, 
and  injuries  received  on  account  of  a  failure 
on  the  part  of  the  carrier  to  observe  all  its 
duties  toward  him  required  by  the  rules  of 
the  common  law  must  be  responded  to  in  an 
action  for  damages.  We  think  that  the 
supreme  court  of  Massachusetts  has  an- 
nounced the  true  rule  in  Dodge  v.  Boston  d 
B.  88.  Co.  148  Mass.  207,  2  L.  R.  A.  83,  1^ 
N.  £.  373,  where  the  following  language  is 
used:  "To  determine  the  righte  of  the  par- 
ties in  every  case,  the  question  to  be  an- 
swer^ is.  What  shall  they  be  deemed  to 
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have  contemplated  bj  their  contract?  The 
passenger,  without  losing  his  rights,  while  he 
IS  in  those  places  to  which  the  carrier's  care 
should  extend,  may  do  whatever  is  natur- 
ally and  ordinarily  incidental  to  his  pas- 
sage. If  there  are  telegraph  offices  at  sta- 
tions along  a  railroad,  and  the  carrier  fur- 
nishes in  its  cars  blanks  upon  which  to  write 
telegraphic  messages,  and  stops  its  trains 
at  stations  long  enough  to  enable  passen- 
gers conveniently  to  send  such  messages,  a 
purchaser  of  a  ticket  over  the  railroad  has 
a  right  to  suppose  that  his  contract  per- 
mits him  to  leave  his  car  at  a  station  for 
the  purpose  of  sending  a  telegraphic  mes- 
sage; and  he  has  the  rights  of  a  passenger 
while  alighting  from  the  train  for  that  pur- 
pose, and  while  getting  upon  it  to  resume  his 
journey.  So  if  one  who  leaves  a  train  to 
obtain  refreshment,  where  it  is  reasonable 
and  proper  for  him  so  to  do,  and  is  consis- 
tent wita  the  safe  continuance  of  his  jour- 
ney in  a  usual  way.  Where  one  engages 
transportation  for  himself  by  a  conveyance 
which  stops  from  time  to  time  along  his 
route,  it  may  be  well  implied,  in  the  ab- 
sence of  anything  to  the  contrary,  that  he 
has  permission  to  alight  for  his  own  con- 
venience at  any  regular  stopping  place  for 
passengers,  so  long  as  he  properly  regards 
all  the  carrier's  rules  and  regulations,  and 
provided  that  his  doing  so  does  not  inter- 
fere with  the  carrier  in  the  performance  of 
his  duties." 

All  the  cases  agree  that  the  carrier  must 
furnish  safe  ingress  and  egress  to  and  from 
the  train  for  its  passengers.  In  many  of  the 
larger  stations  the  passenger  has  to  cross 
two  or  three  or  four  tracks  in  going  to  or 
from  his  train.  In  such  cases  he  may  as- 
sume that  the  company  will  see  that  his  way 
across  such  tracks  is  clear  and  uninter- 
rupted, and  that  no  injury  will  be  incurred 
in  crossing  the  same.  In  Jewett  v.  Klein,  27 
N.  J.  Eq.  650,  it  is  held  that  a  person  who, 
in  passing  from  the  depot  to  the  train  he 
was  about  to  take,  was  obliged  to  cross  an 
intervening  track,  was  not  guilty  of  contrib- 
utory negligence,  in  that  he  did  not,  before 
approaching  the  train;  look  up  or  down  the 
track  to  see  whether  there  was  danger  from 
an  approaching  train,  and  in  that  he  ap- 
proached the  train  diagonally  from  the  plat- 
form to  the  station,  and  before  his  train  had 
come  to  a  full  stop.  Referring  to  this  case, 
the  supreme  court  of  Colorado,  in  Atchison, 
T.  d  flf.  F,  B.  Oo.  V.  Shean,  18  Colo.  368,  20 
li.  R.  A.  729,  33  Pac.  108,  says:  "By  the 
foregoing  and  well-considered  cases  it  is 
settled  that  a  passenger  on  a  railroad,  while 
passing  from  the  cars  to  the  depot,  is  not 
required  to  exercise  that  degree  of  care  in 
crossing  a  railroad  track  as  is  imposed  upon 
other  persons,  and  that  he  has  the  right  to 
assume  that  the  company  will  discharge  its 
duty  in  making  the  way  safe,  and,,  relying 
on  this  assumption,  may  neglect  precautions 
that  are  ordinarily  imposed  upon  a  person 
in  holding  that  relation.  And  this  distinc- 
tion is  to  be  taken  into  consideration  in  de- 
termining the  propriety  of  his  conduct." 

We  do  not  care  to  extend  this  rule  to  pas- 
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sengers  who  leave  the  train  at  an  interme- 
diate station  at  a  place  other  than  that  used 
by  the  carrier  for  the  ingress  and  egress  of 
its  passengers.  One  who  leaves  the  train  at 
a  point  not  intended  for  the  discharge  of 
passengers,  and  while  the  train  is  standing 
for  some  other  purpose,  must  himself  as- 
sume all  the  ordmarv  risks  incident  te  his 
action.  The  cases  above  cited  differ  from 
the  case  at  bar  in  the  fact  that  the  passen- 
ger left  or  boarded  the  train  at  ite  regular 
stopping  place,  and  at  the  point  where  pas- 
sengers were  regularly  received  and  dis- 
charged. 

In  the  case  now  under  consideration  no 
stop  was  made  to  receive  or  discharge  pas- 
sengers. The  train  was  not  run  to  the  depot 
platform,  but  was  side-tracked  to  allow  the 
passage  of  the  west-bound  train.  It  is  prob- 
ably true  that  parties  who  desired  either  to 
board  or  leave  the  train  at  Alvo,  and  who 
were  aware  of  the  custom  of  the  train  to 
side-track  at  that  point  to  allow  the  west- 
bound train  to  pass,  took  advantage  of  the 
opportunity  thus  offered  to  teke  passage  on 
the  train,  or  to  leave  it  while  standing  on 
the  side  track ;  but  no  inducement  to  do  this 
was  extended  by  the  company,  as  the  evi- 
dence discloses  that  it  refused  to  sell  tick- 
ete  to  passengers  who  desired  to  take  this 
train  at  that  station.  Those  on  the  train 
must  have  known  that  the  stop  upon  the 
side  track  was  not  for  the  purpose  of  re- 
ceiving or  discharging  passengers,  and  those 
who  left  the  train  without  any  express  or 
implied  invitation  so  to  do  on  the  part  of 
the  company,  and  without  some  known  rea- 
son requiring  them  to  do  so,  should,  in  all 
reason,  assume  the  natural  and  ordinary 
risks  of  their  own  voluntary  action. 

A  part  of  the  fourth  instruction  of  the 
court  expresses  so  clearly  our  views  upon 
this  question  that  we  insert  it  here :  "If  you 
find  from  the  evidence  that  when  the  said 
Umanuel  Leveroni  left  his  car  while  stend- 
ing  on  the  side  track  at  Alvo,  Nebraska,  he 
did  so  without  the  invitation  of  the  defend- 
ant, either  express  or  implied,  and  not  for 
the  purpose  of  attending  to  any  personal 
want  of  his  own,  usually  incident  to  a 
through  passenger,  nor  made  necessary  by 
the  manner  in  which  the  defendant's  train 
was  operated,  then  it  was  his  duty,  while 
absent  from  said  train,  to  exercise  ordinary 
care  to  avoid  any  injury  to  himself;  and  if 
you  find  from  the  evidence  that  while  so  ab- 
sent from  his  car  he  failed  to  exercise  ordi- 
nary care,  and  was  injured  through  his  fail- 
ure so  to  do,  then  the  defendant  would  not 
be  liable." 

Having  now  defined  what  we  believe  to 
be  the  rights  of  a  passenger  at  common  law, 
we  will  proceed  to  examine  our  statute  re- 
lating to  injuries  received  by  passengers 
while  being  transported  over  a  railway,  and 
the  questions  discussed  in  the  briefs  of  coun- 
sel in  the  light  of  that  stetute. 

Section  3,  art.  1,  chap.  72,  of  our  Compiled 
Stetutes,  is  as  follows:  "Every  railroad 
company,  as  aforesaid,  shall  be  liable  for  ail 
damages  inflicted  upon  the  persons  of  pas- 
sengers while  being    transported    over    its 
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road,  except  in  cases  where  the  injury  done 
arises  from  tlie  criminal  negligence  of  the 
person  injured,  or  when  the  injury  com- 
plained of  shall  be  the  violation  of  some  ex- 
press rule  or  regulation  of  said  road  ac- 
tually brought  to  his  or  her  notice.'*  In 
Chicago,  B.  d  Q.  R.Co.y.Landauer,39  Neb. 
803,  58  N.  W.  434,  it  was  held  that  this  stat^ 
utc  made  a  common  carrier  an  insurer  of 
the  safety  of  its  passengers,  except  ajs 
against  the  gross  negligence  of  the  passen- 
ger, or  his  violation  of  some  rule  of  the  car- 
rier brought  to  his  notice;  but  up  to  this 
time  this  court  has  not  been  called  on  to 
determine  the  particular  persons  or  class 
of  persons  taking  passage  with  a  railroad 
company  who  were  intended  by  the  legisla- 
ture to  be  included  in  the  phrase  "passen- 
gers being  transported  over  its  road."  The 
plaintiff  in  error  insists  that  the  statute 
was  not  intended  to  cover  all  cases  of  in- 
juries to  passengers,  and  its  position  on  this 
question  cannot  be  more  clearly  or  briefly 
stated  than  by  quoting  from  its  reply  brief: 
"Although  no  one  but  passengers  can  be 
brought  within  the  section,  yet  it  is  not  de- 
signed to  cover  injuries  to  all  passen^rs. 
By  express  provision,  as  clear  and  positive 
language  will  permit,  the  section  carved  out 
of  the  general  body  of  passengers  of  a  com- 
pany the  particular  class  thereof  to  which 
it  applies.  'Every  railroad  shall  be  liable 
for  all  damages  inflicted  upon  the  person  of 
passengers*  (so  reads  the  section)  'while 
being  transported  over  its  road.*  The  lia- 
bility imposed  by  this  section  with  respect 
to  injuries  to  passengers  extends  only  to 
those  injuries  which  passengers  receive  while 
such  passengers  'are  being  transported  over 
its  road.'  The  clause 'while  being  transported 
over  its  road*  is  a  clear  limitation  modifying 
the  general  word  'passenger*  in  the  section. 
Therefore,  to  bring  a  case  within  this  sec- 
tion, it  must  be  shown  that  when  the  in- 
jury was  received  by  a  person  he  was  not 
only  a  passenger,  but  that  at  the  time  of  the 
injury  he  was,  as  such  passenger,  'being 
transported  over  the  line  of  the  railroad 
company.'  There  is,  of  course,  a  manifest 
reason  for  this  qualifying  clause.  The  pur- 
pose of  the  act  was  to  relieve  the  passen- 
ger injured  'while  being  transported  over 
the  line  of  the  company*  from  the  necessity 
of  specifically  proving  the  act  of  negligence 
which  caused  the  injury.  The  passenger 
who  buys  a  ticket  and  takes  his  seat  upon 
the  train  may  know  that  the  court  will  pre- 
sume that  any  injury  which  he  receives  on 
account  of  the  operation  or  management  of 
the  train  will  be  presumed  to  be  attributa- 
ble to  negligence  on  the  part  of  the  railroad 
company.  The  train  and  all  agencies  con- 
nected with  its  management  belong  to  the 
railroad  company.  All  knowledge  with  re- 
spect to  the  cause  of  injuries  resulting  from 
the  operation  or  management  of  the  train 
is  known  to  the  company,  but  these  causes 
may  be  difficult  for  an  injured  person  to  as- 
certain. The  section  was  designed  to  re- 
lieve the  passenger  so  injured  from  the  ne- 
cessity of  proving  the  specific  act  of  negli- 
gence. The  manifest  reason  for  the  adoption 
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of  this  section  shows  the  purpose  of  the  in- 
sertion of  its  provision,  'while  being  trans- 
ported over  its  road.'  After  a  person  leaves 
the  train  provided  for  his  tran5portation, 
then  whatever  dangers  he  encounters  are 
dangers  not  connected  with  the  operation 
and  management  of  his  train;  and,  if  he  is 
injured,  he  must  prove  negligence,  and  re- 
cover, if  at  all,  upon  the  common-law  liabil- 
ity. While  riding  upon  the  train  provided 
for  his  transportation,  he  may  not  be  able 
to  learn  the  cause  of  an  injury  so  received, 
due  to  the  operation  and  management  of  the 
train.  Therefore,  as  was  said,  this  section 
was  provided  to  relieve  him  of  the  necessity 
of  proving  such  facts.  But  when  the  pas- 
senger leaves  the  train  provided  for  his 
transportation,  and  is  injured  by  reason  of 
dangers  entirely  disconnected  from  the  op- 
eration and  management  of  his  train,  then 
there  will  be  no  difficulty  in  his  ascertaining 
the  cause  of  his  injury,  and  in  alleging  and 
proving  it  in  case  of  suit.  Therefore  the 
legislature  did  not  intend  that  the  presump- 
tion of  negligence  provided  by  the  section 
should  api^y  to  such  a  case;  and,  to  make 
the  meaning  clear,  the  legislature  expressly 
made  the  section  apply,  not  to  injuries  to 
all  passengers,  but  to  injuries  received  by 
passengers  'while  being  transported  over  the 
road  of  the  company.'  The  legislature  hav- 
ing expressly  limited  the  operation  of  the 
statute  to  the  cases  of  injury  received  by 
passengers  'while  being  transported  over 
the  road  of  a  company,'  this  court  cannot 
obliterate  the  qualifying  clause  referred  to. 
This  court,  in  construing  this  statute,  must 
give  effect  to  every  provision  thereof.  When 
the  legislature  expressly  limited  this  section 
to  cases  of  liability  for  injuries  to  those  pas« 
sengers  only  who  were  injured  'while  being 
transported  over  the  road  of  a  company," 
this  court  has  no  power  or  authority,  nor 
will  it  have  any  inclination,  to  nullify  the 
express  will  of  the  legislature,  and  to  ex- 
tend this  section  to  cases  which  the  legis- 
lature expressly  excluded  from  its  effect." 

We  are  agreed  that  the  words  "while  be- 
ing transported  over  its  road"  is  a  qualify- 
ing phrase,  intended  to  limit  liability  on  the 
part  of  the  company,  and  that  we  must  give 
it  the  force  intended  by  the  legislaixire. 
We  cannot,  however,  agree  with  the  olaintiff 
in  error  that  it  was  intended  to  exclude  all 
passengers  who  leave  the  car  provided  for 
them  by  the  carrier.  It  is  well  known  that 
many — ^perhaps  most — ^roads  provide  eating 
houses  and  other  accommodations  for  the 
comfort  or  convenience  of  their  patrons,  and 
that  regular  stops  are  made  for  meals,  re- 
quiring the  passengers  to  leave  the  car  in 
which  they  are  being  transported,  and  often 
to  cross  numerous  tracks  on  their  way  to 
and  from  the  car  to  the  dining  room  or  res- 
taurant. In  such  cases  one  does  not  lose 
his  character  as  a  passenger  in  the  course 
of  transportation  over  the  road,  or  the  pro- 
tection of  the  statute.  The  duty  of  the 
company  to  provide  hira  safe  egress  and  in- 
gress for  such  necessities  as  are  required 
on  his  journey,  and  which  the  road  assumes 
to   furnish,   and   which   it   invites   him  to 
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partake  of,  is  no  less  stringent  than  to  fur- 
nish him  safe  passage  on  its  cars.  While 
seated  in  the  dining  room  of  the  company 
he  is  under  its  control,  and  must  conform 
to  its  rules,  as  fully  as  while  on  the  train; 
and,  while  thus  subject  to  the  rules  and  reg- 
ulations of  the  company,  he  is  their  pas- 
senger, entitled  to  like  protection  from  dam- 
age from  the  operating  of  the  road  as  while 
seated  in  the  car,  proceeding  on  his  jour- 
ney. We  believe  and  hold  that  it  was  in- 
tendea  to  include  in  the  words  '^hile  being 
transported  over  its  road"  all  passengers 
actually  on  the  train,  whether  the  same  is 
in  rnotiim  or  standing  on  any  part  of  the 
road;  and  it  further  includes  those  passen- 
gers leaving  the  train  for  any  necessary 
purpose  incident  to  their  journey,  such  as 
a  change  of  cars,  or  to  procure  refreshments 
at  any  point  where  the  same  is  furnished  by 
the  company,  and  where  an  express  or  im- 
plied invitation  is  extended  to  the  passen- 
gers to  leave  the  car  for  that  purpose. 
Where,  however,  the  passenger  leaves  the 
car  for  some  purpose  of  his  own,  not  inci- 
dent to  the  journey  he  is  pursuing,  and  at  a 
place  not  designed  for  the  discharge  of 
passengers,  he  cannot  claim  the  benefit  of 
this  statute,  although  the  company  may  in 
such  cases,  under  certain  conditions,  owe  him 
the  duty  imposed  on  carriers  by  the  common 
law.  Parsons  v.  New  York  C,  d  77.  R.  R. 
Co,  113  N.  Y.  366,  3  L.  R.  A.  683,  21  N.  E. 
145;  Gulf,  (7.  d  8.  F.  R.  Co,  v.  Morgan  (Tex. 
Civ.  App.)  64  S.  W.  688.  The  only  evi- 
dence offered  by  the  company  was  that  of  one 
witness  to  show  that  there  was  plenty  of 
good  drinking  water  in  the  car  in  which  the 
deceased  was  being  carried.  All  of  the  tes- 
timony relatine  to  the  circumstances  at- 
tending the  killing  of  Leveroni  came  from 
the  witnesses  of  the  plaintiff  below.  These 
witnesses  all  testify  that  they  distinctly 
heard  the  whistle  of  the  train  approaching 
from  the  east.  Most  of  them  testify  that 
they  saw  Leveroni  at  the  pump.  One  (a 
Mrs.  Brown,  a  passenger  sitting  in  the  car) 
says  that  she  saw  him  ascending  the  steps 
of  the  depot  platform  with  a  cup  in  his 
hand.  All  who  saw  him  at  the  pump  say 
that  he  filled  his  cup,  but  that,  before  he  had 
time  to  drink,  the  whistle  of  the  approach- 
ing train  was  heard;  that  Leveroni  there- 
upon dropped  the  cup,  and  ran  in  a  rapid 
manner  for  his  train.  Mrs.  Brown  relates 
what  occurred  as  follows:  "He  went  from 
the  steps  to  the  pump,  and  pumped  water 
into  a  tin  cup  which  he  had.  He  dropped 
it.  The  whistle  blew.  That  is  the  first 
warning  he  had,  I  am  confident."  He  lefi 
the  train  of  his  own  volition  while  standin;/ 
on  the  side  track,  and  for  a  wholly  unnec- 
essary purpose.  In  so  doing  he  abandoned 
the  protection  of  the  statute.  The  witnesses 
agree  that  from  the  pump  the  railway  track 
can  be  seen  for  the  distance  of  100  feet  to 
ward  the  northeast,  from  which  direction 
the  train  was  approaching.  By  taking  three 
steps  fVom  the  pump  toward  the  mam  linr 
of  the  road,  the  view  is  unobstructed  for  n 
mile  or  more,  and  the  approaching  train 
could  have  been  seen  for  that  distance. 
57  L.  R.  A. 


When  Leveroni  reached  the  track,  running 
rapidly  to  reach  his  car,  th^  train  was  about 
50  feet  away,  and  running  at  a  high  rate 
of  speed.  The  evidence  is  convincing  that 
Leveroni  heard  the  whistle  of  the  approach- 
ing train.  It  was  that  which  caused  him  to 
drop  his  cup,  and  to  run  hurriedly  to  reach 
his  car.  He  attempted  to  cross  the  track 
in  a  diagonal  course,  running  partly  in  the 
same  direction  with  the  approaching  train. 
This,  however,  is  no  reason  why  he  should 
not  turn  his  head  to  ascertain  the  position 
of  the  train,  and  whether  it  was  safe  to 
attempt  to  cross  ahead  of  it.  As  we  have 
seen,  Leveroni  was  not,  under  the  circum- 
stances, "a  passenger  being  transported  over 
the  road,"  within  the  meaning  of  the  above- 
quoted  statute.  His  case  must  therefore  be 
determined  by  the  rules  of  the  common  law, 
in  accordance  with  which  he  must  be  held 
to  suffer  the  consequences  of  his  own  care- 
lessness and  negligence.  With  full  knowl- 
edge, or  full  opportunity  for  knowing  the 
danger,  he  left  a  place  of  safety  on  the  plat- 
form of  the  depot,  and  ran  to  his  death. 

We  know  of  no  rule  of  law  that  allows 
a  recovery  under  such  circumstances,  and 
we  recommend  that  the  judgment  of  the  dis- 
trict court  be  reversed,  and  the  case  re- 
manded for  further  proceedings  according  to 
law. 

Albert  and  Ames,  CC,  concur. 

Per  Curiam  t 

For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  District'  Court 
is  reversed,  and  the  case  remanded  for  fur- 
ther proceedings  according  to  law. 


Daniel  W.   ILER,  CapUin  of  Police,  Plff. 
in  Err., 

V, 

Charles  ROSS  et  al. 
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*1.     Under  tbe  pro-vlslonn  of  tbe  cbar- 

ter  act  governing  cities  of  the  metropolitan 
class,  the  authorities  thereof,  for  the  pur- 
pose of  protecting  and  preserving  the  pub- 
lic health,  comfort,  and  welfare,  are  empow- 
ered to  enact  by  ordinance  all  necessary  and 
reasonable  regulations  for  the  collection  and 

•Headnotes  by  Holcomb,  J. 


NOTB. — For  other  cases  In  this  series  as  to 
monopoly  in  contract  for  removal  of  garbage, 
see  Smiley  v.  MacDonald  (Neb.)  27  Ij.  R.  A. 
541,  and  note;  Walker  v.  Jameson  (Ind.)  28 
L.  R.  A.  679:  Schoen  Bros.  v.  Atlanta  (Ga.) 
33  L.  R.  A.  804 ;  State  v.  Orr  (Conn.)  34  L.  R. 
A.  279 ;  and  State  v.  Hill  (N.  C.)  ",0  L.  R.  A. 
473. 

As  to  power  of  municipality  co  regulate  re- 
moval of  garbage  generally,  dee  cases  in  note 
to  Hagerstown  v.  Witmer  (Md.)  39  L.  B.  A. 
653. 

As  to  municipal  power  over  nuisances  affect- 
ing safety,  health,  and  personal  comfort,  in- 
cluding cases  as  to  collection  and  removal  of 
T*,rbnge.  ««pe  note  to  Harrington  v.  Providence 
(B.  I.)  88  L.  B.  A.  805. 
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removal  of  all  garbage,  flltb,  and  other  nox- 
ious and  unwholesome  substances,  ashes, 
stable  manure,  rubbish,  and  other  waste  and 
refuse  matter  accumulating  In  centers  of 
population,  and  which,  without  such  regula- 
tlons,  would  become  nuisances,  menacing  to 
the  comfort  and  health  of  the  inhabitants  of 
such  cities,  and  to  license  persons  engaged  in 
such  occupation  or  business. 

2.  Such  cities  may  also*  as  Incident  to 
tlie  po'wer  of  revnlatlony  arrant  an 
exciuslTe  privilege  by  contract  to  one 
person  to  collect  and  remove,  under  its  own 
immediate  direction  and  control,  and  in  pur- 
suance of  regulations  enacted  for  that  pur- 
pose, those  noxious  and  unwholesome  sub- 
stances which  are  nuisances  per  se,  and  a 
menace  to  the  public  health. 

8.  Tbe  leiirlslatare  cannot,  nnder  tbe 
irni^e  of  police  regrniatlon,  arbitrarily 
Invade  private  property  or  personal  rights. 
The  test  when  such  regulations  are  called  in 
question  is  whether  they  have  some  relation 
to  the  public  health  or  public  welfare,  and 
whether  such  is,  in  fact,  the  end  sought  to  be 
attained. 

4.  It  Is  not  competent  for  the  city,  as 
a  police  resnlatlon,  to  arrant  a  mo- 
nopoly to  one  Individual,  by  contract,  to 
enter  upon  the  private  premises  of  the  in- 
habitants of  the  city,  and  at  their  expense 
collect  and  remove  those  innoxious  substan- 
ces, such  as  ashes,  cinders,  stable  manure, 
or  other  substances  not  In  themselves  nui- 
sances, but  which.  If  allowed  to  accumulate 
In  unreasonable  quantities,  would  become 
such,  or  which  may  be  utilized  for  some  ben- 
eficial purpose.  Such  an  attempted  exercise 
of  power  is  in  excess  of  the  authority 
granted  by  the  charter,  an  Invasion  of  the 
personal  and  property  rights  of  the  citizens, 
in  restraint  of  trade,  and  unnecessarily  cre- 
ates a  monopoly. 

6.  Tlie  section  of  the  ordinance  of  the 
city  of  Omaha  now  under  consideration 
held  void  and  unenforceable,  because  an  at- 
tempted exercise  of  power  in  excess  of  the 
authority  conferred  by  the  charter  governing 
such  city. 

(May  21,  1902.) 

ERROR  to  the  District  Court  for  Douglas 
County  to  review  a  judgment  in  favor 
of  petitioners  in  a  habeas  corpus  proceeding 
to  obtain  their  release  from  custody  to  which 
they  had  been  committed  for  a  violation  of 
an  ordinance  of  the  city  of  Omaha.  Af- 
firmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  "W.  H.  Thompson  and  "W.  J. 
Connell,  for  plaintiff  in  error: 

The  riofht  to  grant  an  exclusive  contract 
and  privilege,  whftsh  necessarily  includes  the 
right  to  deny  the  privilege  to  another,  has 
been  fully  settled  oy  the  decisions  of  this 
court. 

Orand  Rapids  v.  De  Vries,  123  Mich.  570, 
82  N.  W.  269;  Smiley  v.  MacDonald,  42  Neb. 

5,  27  L.  R.  A.  540,  60  N.  W.  355;  Coomhav. 
MacDonald,  43   Neb.   632,   62   N.   W.   41. 

A  nuisance  of  the  kind  dealt  with  by  this 
ordinance  may  be  summarily  abated. 

Baumgartner  v.  Basty,  100  Ind.  675,  60 
Am.  Rep.  830;  King  v.  Davenport,  98  111. 
305,  38  Am.  Rep.  89;  Manhattan  Mfg.  d 
Fertilizing  Co,  t.  Van  Keurev^  23  N.  J.  Eq. 
251. 
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The  annotator  in  27  L.  R.  A.,  referrinf 
to  the  case  of  Smiley  v.  MacDonald,  reported 
at  page  540  of  that  volume,  says:  "Smiley 
V.  MacDonald,  42  Neb.  5,  27  L.  R  A.  540, 
60  N.  W.  355,  appears  to  represent  the  rule 
upon  the  subject  so  far  as  it  has  been  es- 
tablished by  the  reported  decisions,  while 
Re  Lowe,  54  Kan.  757,  27  L.  R.  A.  545,  39 
Pac.  710,  seems  to  stand  alone  in  so  far  as 
it  holds  that  the  regulations  for  Uie  re- 
moval of  garbage  and  filth  from  a  cit^  must 
leave  a  way  open  to  every  person  who  will 
comply  with  the  ordinance  to  engage  at  least 
in  80  much  of  the  business  of  scavengers  as 
relates  to  entering  on  private  property  and 
removing  filth  and  garbage  therefrom." 

Boehm  v.  Baltimore,  61  Md.  259;  Walker 
V.  Jameson,  140  Ind.  591,  28  L.  R  A.  679, 
37  N.  E.  402,  39  N.  E.  869;  Eae  parte  Casi- 
nello,  62  Cal.  538;  People  v.  Gordon,  81 
Mich.  306,  45  N.  W.  658;  River  Rendering 
Co,  V.  Behr,  7  Mo.  App.  345;  Alpers  v.  San 
Francisco,  32  Fed.  503;  Louisville  v.  Wible, 
84  Ky.  290,  1  S.  W.  605;  Sanitary  Reduc- 
tion Works  V.  California  Reduction  Co.  94 
Fed.  693;  Kilvington  v.  Superior,  83  Wis. 
222,  18  L.  R  A.  45,  53  N.  W.  487. 

Mr.  I.  J.  DuAn  for  defendants  in  error. 

Holeomli,  J.,  delivered  the  opinion  of 
the  court: 

The  defendants  in  error,  relators  in  the 
court  below,  sued  out  a  writ  of  habeas  cor- 
pus for  the  purpose  of  regaining  their  lib- 
erty from  imprisonment  in  the  city  jail, 
where  they  were  committed  for  the  alleged 
violation  of  one  of  the  ordinances  of  the  city 
of  Omaha;  it  being  alleged  as  a  ground  for 
the  issuance  of  the  writ,  and  contended  at 
the  trial,  that  the  section  of  the  ordinance 
authorizing  their  conviction  and  imprison- 
ment was  null  and  void,  and  their  detention, 
therefore,  unlawful.  A  trial  in  the  district 
court  resulted  in  a  judgment  holding  the 
section  of  the  city  ordinance  tinder  which 
the  conviction  was  had  void,  and  discharg- 
ing the  relators  from  custody.  The  respond- 
ent, as  custodian  of  the  prisoners  under  the 
commitment  issue  on  conviction  in  the  crim- 
inal trial,  prosecutes  error  proceedings  in 
this  court  for  the  purpose  of  obtaining  a  re- 
versal of  the  judgment  discharging  the  re- 
lators from  custody.  The  question  deter- 
mined in  the  lower  court,  and  the  only  one 
of  a  substantial  character  involved  in  the 
controversy,  is  with  relation  to  the  validity 
of  an  ordinance  numbered  4462,  of  the  cily 
of  Omaha,  entitled  "An  Ordinance  Regulat- 
ing the  Collection  and  Removal  of  Dead  Ani- 
mals, Garbage,  Manure,  Ashes,  Filth,  Offal, 
Night  Soil  and  Other  Refuse  Matter,  Pro- 
viding Penalties  for  the  Violation  of  the 
Provisions  Hereof,  and  Repealing  Ordi- 
nances Numbered  3735,  3869,  4008,  and 
4080."  Section  1  of  said  ordinance,  which  is 
the  one  directly  bearing  on  the  subject^  and 
which  it  is  contended  is  void,  provides  that 
any  person  who  shall  collect  or  remove  any 
dead  animals,  garbage,  ashes,  filth,  offal, 
night  soil,  or  other  refuse  matter  within  the 
corporate  limits  of  the  city  of  Omaha,  not 
having  a  contract  with  said  city  so  to  do. 
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shall  be  deemed  guilty  of  misdemeanor,  and 
upon  conviction  thereof  shall  be  fined  in  any 
sum  not  less  than  $5  nor  more  than  $20. 
The  relators  were  charged  and  convicted  of 
unlawfully  collecting  and  removing  gar- 
bage, ashes,  filth,  and  other  refuse  matter 
without  having  a  contract  with  the  city, 
contrary  to  the  provisions  of  said  S  1.  The 
object  of  the  ordinance,  which  is  rendered 
obvious  from  a  reading  of  the  whole  of  it, 
is  to  empower  the  city  to  enter  into  an  ex- 
clusive contract  with  some  individual,  as- 
sociation, or  corporation  to  collect  and  re- 
move within  the  corporate  limits  of  the  city 
all  of  the  substances,  materials,  and  objects 
mentioned  in  §  1,  which,  if  allowed  to  ac- 
cumulate in  a  city,  would  become  a  nui- 
sance; to  provide  maximum  charges  there- 
for, to  be  paid  by  the  owner  or  occupant  of 
the  premises  from  which  removed;  to  regu- 
late the  collection  and  removal;  and  to  pun- 
ish anyone  engaging  in  such  business  with- 
out having  a  contract  with  the  city  there- 
for. If  the  city  is  empowered  to  enact  an 
ordinance  providing  that  a  contract  shall 
first  be  entered  into  with  it  before  any  per- 
son is  authorized  to  do  any  of  the  things 
prohibited,  it  follows  as  a  legal  sequence 
that  the  city  may  grant  an  exclusive  right 
to  one  individual  with  whom  it  may  enter 
into  a  contract  and  refuse  to  contract  with 
all  otliers;  that  is,  if  it  is  authorized  to 
contract  at  all,  it  may  lawfully  contract 
with  one  or  more,  as  may  best  suit  its  own 
views  as  to  the  propriety,  necessity,  and 
terms  upon  which  it  will  enter  into  sucii 
contractual  relation  with  another.  Over  the 
objections  of  the  city,  and  for  the  purpose 
of  showing  the  city  was  incapacitated  from 
contracting  with  the  relators,  there  was  of- 
fered at  the  trial  of  the  cause  in  the  court 
below  and  received  in  evidence  a  contract 
with  one  McDonald,  giving  to  him  the  ex- 
clusive right  to  collect  and  remove  within 
the  corporate  limits  all  of  the  things  men- 
tioned m  §  1  of  the  ordinance.  Aside,  how- 
ever, from  this  evidence,  we  regard  it  as  al- 
together clear  that,  if  the  section  of  the 
ordinance  mentioned  is  sustained  as  valid, 
it  must  be  done  on  the  theory  that  the  city 
may  lawfully  provide  by  exclusive  contract 
forone  contractor  alone  to  engage  in  the 
business  of  collecting  and  removing  the  gar- 
bage and  other  waste  matter  mentioned  in 
the  ordinance,  and  to  exclude  all  others  from 
such  business  by  suitable  penalties  for  a 
violation  of  the  provisions  of  the  act.  In 
fact,  counsel  for  plaintiff  in  error  fairly  and 
frankly  meets  the  issue  in  his  brief  by  as- 
serting: 'The  right  to  grant  an  exclusive 
contract  and  privilege,  which  necessarily  in- 
cludes the  right  to  deny  the  privilege  to  an- 
other, has  been  fully  settled  by  the  decisions 
of  this  court."  The  issue  is  thus  directly 
presented  as  to  the  validity  of  the  section  of 
the  ordinance  under  the  provisions  of  which 
the  relators  were  arrested,  tried,  convicted, 
and  sentenced  to  imprisonment  for  its  vio- 
lation, the  relators  contending  that  such  or- 
dinance is  void,  as  being  an  unwarranted 
invasion  of  private  property  rights  in  re- 
straint of  trade,  creating  a  monopoly,  and 
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contrary  to  a  sound  public  policy;  while  re- 
spondent maintains  that  it  is  a  lawful  ex- 
ercise of  the  police  powers  invested  in  the 
city  by  its  charter  for  the  protection  of  the 
health  of  the  inhabitants  of  the  city,  and 
to  preserve  and  promote  the  public  comfort 
and  welfare. 

This  is  the  only  issue  adjudicated  in  the 
trial  court,  and  a«  it  involves  the  substan- 
tial merits  of  the  controversy,  and  goes  to 
the  very  core  of  the  subject  of  the  litigation, 
we  are  disposed  to  confine  ourselves  in  the 
consideration  of  the  cause  to  this  question 
alone,  to  the  exclusion  of  all  collateral  mat- 
ters. The  only  exception  contained  in  §  1 
as  to  the  right  of  any  person  save  the  con- 
tractor therein  provided  for  to  remove  any 
of  the  substances  spoken  of  is  a  proviso  that 
the  act  shall  not  apply  to  anyone  hauling 
their  own  stable  manure  from  their  own 
premises  with  their  own  team  or  teams,  and 
also  a  proviso  regarding^ the  use  of  manure 
for  lawns,  gardens,  etc.,  under  certain  regu- 
lations, not  necessary  to  mention.  By  §  11 
the  word  "garbage,"  as  used  in  the  act,  is 
defined  to  mean  all  refuse  matter,  animal 
or  vegetable.  It  will  thus  be  observed  that 
the  act  is  most  sweeping  in  its  character, 
and  in  effect,  if  valid,  prohibits  any  resident 
of  the  city  himself,  or  by  the  employment 
of  another,  from  undertaking  the  collection 
or  removal  of  any  or  either  of  the  sub- 
stances mentioned  from  his  own  premises, 
save  the  one  exception  noted  as  to  the  re- 
moval of  stable  manure  by  the  owner  or  oc- 
cupant from  his  own  premises  with  his  own 
team.  All  waste  material,  all  accumulation 
of  rubbish  of  whatsoever  character,  which, 
in  tim^  if  allowed  to  accumulate  in  large 
quantities,  would  doubtless  become  a  nui- 
sance, to  abate  which  the  city  might  employ 
any  lawful  means,  can  be  collected  and  re- 
moved only  by  the  contractor  of  the  city  at 
the  expense  of  the  private  owner  or  occu- 
pant of  the  premises,  at  charges  not  exceed- 
ing the  maximum  rate  allowed  by  the  or- 
dinance. Can  such  sweeping  powers  be  jus- 
tified as  a  valid  exercise  of  the  police  pow- 
ers of  the  city  under  its  charter  authority? 
By  §  54  of  the  city  charter  act  the  corpora- 
tion is  empowered  "to  make  and  enforce  all 
police  regulations  for  the  good  government, 
general  welfare,  health,  safety,  and  security 
of  the  city  and  the  citizens  thereof  in  ad- 
dition to  the  police  powers  expressly  grant- 
ed herein  and  in  the  exercise  of  the  police 
power  may  pass  all  needful  and  proper  ordi- 
nances*' (Comp.  Stat.  1901,  p.  148),  with 
provisions  for  penalties  for  violations  of  or- 
dinances enacted  under  the  provisions  of 
said  section.  The  right  of  a  city,  under 
charter  acts  such  as  the  one  we  have  quoted, 
to  make  all  needful  rules  and  regulations 
for  the  proper  collection  and  removal  of  all 
forms  of  rubbish,  waste,  and  other  refuse 
matter  constantly  accumulating  in  cities 
and  towns,  where  the  population  is  centered 
in  a  small  territory,  in  order  to  protect  the 
health  of  the  inhabitants  and  preserve  the 
public  welfare,  to  provide  the  manner, 
method  of  collecting  such  material,  and 
character  of  the  vehicles  in  which  the  same 
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shall  be  removed,  and  the  place  of  deposit- 
ing such  refuse  matter  so  as  not  to  endanger 
the  public  health,  and  to  license  those  en- 
gaging in  Huch  industry  or  business,  seems 
so  plain  a  proposition  as  to  scarcely  require 
elucidation  or  divscussion,  and  is  one  on 
which  the  text  writers  and  the  utterances 
of  all  the  courts  are  in  entire  harmony. 
Such  regulation  was  clearly  contemplated  by 
the  legislature  in  the  enactment  of  the  stat- 
ute quoted  from,  and  to  that  extent,  at  least, 
there  is  left  no  room  for  doubt  or  differ- 
ence of  opinion.  People  v.  Oordouy  81 
Mich.  306,  45  N.  W.  658;  Ouray  v.  Corson, 
14  Colo.  App.  345,  5ft  Pac.  876;  Vandine, 
Petitioner,  6  Pick.  187,  17  Am.  Dec.  351; 
Bochm  V.  Baltimore^  61  Md.  259.  In  the 
last  case  cited  it  is  said  in  the  opinion: 
"The  validity  of  these  ordinances  was  not 
seriously  questioned  in  argument.  That 
thev  are  a  lawful  and  proper  exercise  of  the 
power  *to  preserve,  the  health  of  the  city 
and  to  prevent  and  remove  nuisances'  does 
not  admit  of  doubt.  Such  powers  have  been 
universally  granted  to  municipal  corpora- 
tions in  this  country.  In  fact,  the  preserva- 
tion of  the  health  and  safety  of  the  inhabi- 
tants is  one  of  the  chief  purposes  of  local 
government,  and  reasonable  by-laws  in  rela- 
tion thereto  have  always  been  sustained  in 
England  as  within  the  incidental  authority 
of  such  corporations." 

In  this  jurisdiction  we  are  committed  to 
the  doctrine,  from  which  we  do  not  believe 
it  wise  to  recede,  although  the  authorities 
are  divided,  that  as  to  those  substances 
which  are  in  themselves  nuisances,  and  for 
the  protection  of  the  public  health  require 
speedy  and  prompt  abatement  and  removal 
by  the  city,  or  someone  by  it  authorized  to 
perform  the  work,  the  exercise  of  the  power 
is  in  its  nature  a  public  function,  to  be  en- 
gaged in  by  the  city  in  its  own  behalf  or  by 
the  employment  of  such  agencies  as  will  best 
accomplish  the  desired  result,  and  that  re- 
garding such  matters  the  granting  of  an  ex- 
clusive privilege  by  the  city  to  one  individ- 
ual for  the  removal  of  such  unwholesome 
substances  is  not  an  unlawful  exercise  of 
power,  nor  does  it  conflict  with  the  princi- 
ple of  law  opposed  to  the  creation  of  mo- 
nopolies or  an  invasion  of  personal  rights. 
The  power  thus  exercised  is  incidental  to 
the  right  to  prevent  and  abate  nuisances  for 
the  better  protection  of  the  health  of  the  in- 
habitants of  the  city,  and  to  accomplish  the 
desired  result  the  corporation  may  adopt 
the  method  of  acting  through  its  own  agen- 
cies, or  one  of  its  own  choosing,  and  direct- 
Iv  under  its  own  direction  and  control. 
,^mileif  V.  MacDonald,  42  Neb.  5,  27  L.  R.  A. 
540,  60  N.  W.  355,  which  is  relied  on  by  the 
city  in  the  case  at  bar  to  sustain  the  ordi- 
nance under  consideration.  In  that  case, 
after  quoting  from  the  charter  provisions  &s 
then  existing,  which  it  is  to  be  noted  are 
materially  different  from  those  of  the  pres- 
ent charter,  it  is  said  in  the  opinion:  *'Tt 
requires  no  argument  to  prove  that  the  sub- 
ject of  the  contract  before  us  is  within  the 
strict  letter  of  these  provisions  of  the  char- 
ter. .  ,  .  But  the  removal  of  the  nox- 
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ious  and  unwholesome  matter  mentioned  in 
the  contract  tends  directly  to  promote  the 
public  health,  comfort,  and  welfare,  and  h 
therefore  a  proper  exercise  of  the  police 
power."  It  is  further  held  in  the  opinion 
that  the  fact  of  conferring  an  exclusive 
privilege  was,  as  the  case  was  presented,  im- 
material; that  the  power  conferred  by  the 
charter  on  the  city  implied  the"  right  of  the 
city  to  determine  the  means  and  agencies 
best  adapted  to  the  end  in  view.  The  ordi 
nance  then  under  consideration  was  not  by 
any  means  of  such  sweeping  character  as  the 
one  under  consideration  in  the  present  case. 
Many  rights  there  reserved  to  the  property 
owner  and  occupant  as  to  the  disposition  of 
rubbish,  ddbris,  and  other  waste  material 
are  by  the  latter  ordinance  entirely  swept 
away.  As  that  case  was  presented  and  de- 
termined, we  think  it  goes  no  further  than 
to  hold  that  the  noxious  and  unwholesome 
substances,  such  as  dead  animals  not  killed 
for  food,  garbage  in  the  strict  sense  of  the 
word,  and  probably  other  substances  which 
are  nuisances  per  se  might  lawfully  be  re- 
moved by  the  city,  in  its  exercise  of  lawful 
authority,  for  the  protection  and  preserva- 
tion of  the  health,  comfort,  and  welfare  of 
the  inhabitants,  or  the  same  end  might  be 
accomplished  by  creating  an  exclusive 
agency  under  the  direct  control  of  its  own 
officers  to  perform  the  work  necessary  for 
such  result.  This  is  also  the  extent  of  the 
decision  in  the  Michigan  supreme  court  in 
the  case  of  Grand  /^id«  v.  De  Vries,  123 
Mich.  570,  82  N.  W.  269,  also  relied  on  in 
support  of  the  contention  of  the  respondent. 
In  the  case  last  cited  was  involved  the  ques- 
tion of  the  authority  of  the  city,  in  the  ex- 
ercise of  its  police  powers,  to  grant  an  ex- 
clusive license  for  the  removal  of  garbage 
only.  Under  the  ordinance  then  under  con- 
sideration, "garbage,"  as  used  therein,  was 
defined  to  mean  the  refuse  accumulation  of 
animal  or  vegetable  matter,  liquid  or  other- 
wise, attending  the  preparation,  use,  cook- 
ing, dealing  in,  or  storing  meat,  fish,  fowl, 
fruit,  or  vegetable.  The  court  held  this  to 
mean  such  refuse  and  discarded  matter  of 
the  kinds  mentioned  which  in  fact  had  been 
discarded  and  rejected  as  of  no  further  use 
for  any  beneficial  purpose  for  food  of  any 
kind,  and  that,  when  so  considered,  the  sub- 
stances were  and  should  be  regarded  as  in 
themselves  nuisances,  for  the  removal  and 
abatement  of  which  the  city  could  lawfully, 
by  ordinance,  grant  an  exclusive  license  to 
one*  individual  as  an  exercise  of  the  police 
power  for  the  benefit  of  the  public  health. 
It  is  also  held  that  the  granting  of  an  ex- 
clusive license  to  remove  such  unwholesome 
matter  is  not  in  restraint  of  trade,  such  re- 
moval not  being  a  business,  trade,  or  occu- 
pation within  the  meaning  of  the  word  when 
used  in  stating  the  principle  invoked  for  the 
purpose  of  having  the  ordinance  declared 
void  as  being  in  restraint  of  trade. 

The  principle  on  which  rests  the  right  of 
a  city  to  grant  an  exclusive  privilege  to  col- 
lect and  remove  those  noxious  and  unwhole- 
some substances  which  menace  the  public 
health  and  endanger  the  welfare  of  the  citi- 
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\  seems  to  be  that  not  only  the  prevention 
and  abatement    of   those   accumiuations  of 
substances  which   are    in    themselves   nui- 
sancesy  and  dangerous  to  the  health  of  a 
oommimity,    is  necessary  and   essential  for 
the  preservation  of  health,  but  also  because 
of  their  unwholesome  and  noxious  character 
the  proper  and  safe  removal  and  disposition 
of  such  substances  must,  for  the  benefit  of 
the  )>ublic  welfare,  be  in  such  manner  and 
methods,  at  such  times,  and  over  such  par- 
ticular routes  of  travel  as  will  best  subserve 
the  public  interests,  snd  that  this  may  best 
be  accomplished  when  such  removal  is  under 
the  direct   control   and   immediate  supervi- 
sion   of    the    city    authorities,  or  with  an 
agency  of  its  own  selection,  with  whom  it 
may  contract    for   such    purpose.    It  is  as 
necessary  that  the  abatement  or  removal  of 
the   nuisance  shall  be  accomplished  speed- 
ily, in  a  particular  manner,  and  by  c^tain 
fixed  agencies,  ever  ready  to  act,  and  at  all 
times  under  the  control  of  the  municipality, 
as  it  is  that  such  nuisance  shall  not  be  per- 
mitted to    exist    in    the    first  instance.    It 
would,    therefore,    seem    that    as    to    those 
things  which  are  calculated  to  menace  the 
public  health  if  not  properly  and  in  a  par- 
ticular manner  disposed  of,  and  are  in  their 
nature  regarded  as  nuisances  within  them- 
selves, it  is  within  the  power  of  a  city,  for 
the  benefit  of  the  public  health,  and  as  a 
police  regulation,  not  only  to  provide  for 
the  removal  of  such  substances,  but  also,  and 
as  incident  of  the  power  of  regulation,  to 
grant  an  exclusive  privilege  to  an  individual 
or  corporation  by  contract  entered  into  for 
that  purpose  to  perform  the  work  of  removal 
in  such  manner  and  methods  as  will  best  ac- 
complish the  desired  result.    It  appears  rea- 
sonably clear  that  such  results  can  be  ob- 
tained   more    satisfactorily    and    with    less 
danger  and  inconvenience  to  the  health  and 
comfort  of  the  inhabitants  by  the  employ- 
ment of  one  who  shall  at  all  times  be  sub- 
ject to  the  control  and  direction  of  the  city, 
and  be  held  directly  responsible  to  it  for  any 
failure  to  perform  in  the  proper  manner  and 
promptly  all  that  shall  be  necessaiy  to  ef- 
fectuate the  desired  object.    What  may  be 
termed    for   convenience  the  "dead   animal 
contract  cases"  illustrate  the  principle  and 
the  reasons  therefor  most  forcibly.  In  River 
Rendering  Co,  v.  Behr,  7  Mo.  App.  345,  it  is 
held  that  a  city  ordinance  is  valid,  when 
passed    as    a    sanitaiy    police    regulation, 
granting  the  exclusive  right  to  remove  the 
carcasses  of  dead  animals  from  the  streets. 
It  is  said  in  the  opinion:     ''The  municipal 
legislature    is    especially  charged    with  the 
preservation   of   the  public    health.     That 
high    duty  lies    in   prevention,  rather  than 
cure.     It  would  be  poorly  discharged,  or  not 
discharged  at  all,  if   the    surest   and  most 
well-known     precautionary   measures    were 
not  thoroughly  put  in  practice  against  the 
introduction  of  disease.     In  a  populous  city, 
where  large  numbers  of  animals  die  every 
day,  it  is  of  the  first  importance  that  their 
carcasses  be  speedily  removed  from  the  cen- 
ters of  human  habitation.    The  city  author- 
ities would  be  grossly  derelict  if  they  left 
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the  chances  of  removal  to  be  determined  by 
the  owners  of  the  animals  or  by  the  enter- 
prise of  possible  purchasers.  They  are  in 
duty  bound  to  appoint  special  agencies  for 
the  purpose,  and  to  render  performance  cer- 
tain by  whatever  means  their  best  judgment 
may  suggest.  If  they  find  that  this  cer- 
tainty can  be  secured  only  by  confining  the 
agency  to  a  single  person  or  corporation 
upon  terms  of  respcmsibility  for  a  failure  to 
perform,  it  is  their  duty  and  their  privilege 
to  so  secure  it.  The  agency  so  appointed  is 
rather  the  instrument  in  the  hands  of  the 
municipal  authorities  for  the  fulfilment  of 
a  public  duty  than  the  beneficiary  of  an  ex- 
clusive privilege."  Says  Mr.  Justice  field 
in  Alpers  v.  San  Francisco,  32  Fed.  505: 
"There  is  no  doubt  that  the  contract  between 
the  plaintiff  and  the  city  and  county  of  San 
Francisco  is  one  within  the  competency  of 
the  mimicipality  to  make.  It  is  within  the 
power  of  all  such  bodies  to  provide  for  the 
health  of  their  inhabitants  oy  causing  the 
removal  from  their  limits  of  all  dead  ani- 
mals not  slain  for  human  food,  which  other- 
wise would  soon  decay,  and,  by  corrupting 
the  air,  engender  disease.  And  provisions 
for  such  removal  may  be  made  by  contract, 
as  well  as  the  performance  of  any  other 
duty  touching  the  health  and  comfort  of  the 
city;  its  authorities  always  preserving  such 
control  over  the  matter  as  to  secure  an  ob- 
servance of  proper  sanitary  regulations." 
But  in  the  exercise  of  police  powers  con- 
ferred upon  cities  for  the  benefit  of  the 
health  of  the  inhabitants  and  to  preserve 
the  public  welfare  and  comfort,  and  conced- 
ing the  right  to  take  possession  and  remove 
through  its  own  agencies  or  by  granting  the 
exclusive  privilege  to  one  with  whom  they 
may  contract  for  that  purpose  those  sub- 
stances which  are  inevitably  and  intrinsi- 
cally nuisances  and  injurious  and  unwhole- 
some, can  an  ordinance  be  upheld  and  jus- 
tified as  broad  and  of  so  sweeping  a  char- 
acter as  the  one  under  consideration,  which 
includes  all  accumulations  of  ashes,  stable 
manure,  rubbish,  dibria,  etc.,  many  different 
kinds  of  which  may  properly  be  regarded  of 
some  utility  to  the  owner  or  otners  and 
which  aro  not  per  ae  noxious  and  harmful? 
Is  a  city  empowered  to  contract  with  one 
individual,  and  authorize  him  exclusively  to 
go  upon  the  private  premises  of  the  inhabi- 
tants, collect  and  remove  at  the  owner's  ex- 
pense all  such  substances,  and  to  make  it  a 
penal  offense  for  another  to  engage  in  the 
performance  of  the  same  kind  of  labor?  Can 
the  city,  merely  by  its  fiat,  declare  all  and 
every  substance  of  the  kind  mentioned  nui- 
sances, and  direct  their  abatement  and  re- 
moval through  the  agency  of  an  exclusive 
contractor?  The  personal  rights  and  prop- 
erty interests  of  the  citizens  have,  with  an 
unvarying  rule,  in  all  the  authorities  cited, 
been  respected  and  preserved,  and  in  Smilei/ 
V.  MacDonald,  42  Neb.  5,  27^  L.  R.  A.  540, 
60  N.  W.  355,  is  announced  the  same  rule 
in  the  last  paragraph  or  the  syllabus,  where- 
in it  is  held:  "The  legislature  cannot  un- 
der the  guise  of  police  rejfulation,  arbitra- 
rily  invade   private   property   or   persona) 
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riffhU.  The  test  when  such  regulations  are 
culed  in  question  is  whether  they  have  some 
relation  to  the  public  health  or  public  wel- 
fare, and  whether  such  is  in  fact  the  end 
sought  to  be  attained."  Bj  the  provisions 
of  Uie  ordinance  under  consideration  neither 
the  ownernor  occupant  of  the  premises  nor  a 
person  employed  for  that  purpose  can  haul  or 
transport  wiUiin  the  corporate  limits  of  the 
city  any  of  the  substances  included  in  the 
ordinance,  even  though  such  material  might 
be  utilized  for  some  beneficial  purpose.  Ue 
is  prevented  from  disposing  of  it  in  any 
manner,  and  must  submit  to  its  collection 
and  removal  by  the  city  contractor  in  the 
manner  and  by  the  means  pointed  out  in  the 
ordinance.  Stable  manure  has  value,  not 
only  for  the  purpose  of  fertilizing  lawns  and 
gardens  in  the  city,  but  is  also  highly  prized 
by  the  thrifty  husbandman  in  agricultural 
communities,  because  it  enriches  the  soil  and 
increases  the  yield  of  the  crops.  Cinders 
and  ashes  may  be  and  are  regarded  as  use- 
ful for  many  purposes.  Many  other  sub- 
stances coming  within  the  meaning  of  the 
language  of  the  ordinance  in  the  nature  of 
dShris,  rubbish,  and  other  waste  material 
which  miffht  be  specifically  mentioned  could 
probably  oe  used  for  some  beneficial  pur- 
pose, and  many  others  having  no  utility  like 
those  referred  to  are  not  within  themselves 
nuisances  and  a  menace  to  the  health  of  the 
public.  It  is  quite  true  their  accumulation 
in  unreasonable  quantities  and  for  an  un- 
reasonable length  of  time  would  render  them 
nuisances,  and  to  prevent  which  all  reason- 
able regulations  may  be  imposed.  These  are 
all  classed  in  the  ordinance  in  the  general 
category  of  dead  animals,  garbage,  and 
other  unwholesome  and  noxious  substances, 
and  made  the  subject  of  the  same  regula- 
tion under  the  provisions  of  the  ordinance, 
and  the  right  to  collect  and  remove  all  such 
material  and  substances  given  exclusively  to 
the  city  garbage  contractor.  Such  attempt- 
ed regulation  is,  in  our  judgment,  unreason- 
able, oppressive,  and  contrary  to  a  sound 
public  policy.  The  ordinance  not  only 
grants  a  monopoly,  always  odious  in  the  eye 
of  the  law,  without  justification  or  neces- 
sity therefoc  as  a  sanitary  measure  for  the 
protection  and  preservation  of  the  public 
health,  comfort,  and  welfare,  but  is  also  an 
unwarranted  invasion  of  the  natural  rights 
of  the  inhabitants  of  the  city.  It  is  true 
the  banker,  the  merchant,  and  the  lawyer 
may  remove  from  their  own  premises,  and 
with  their  own  teams,  stable  manure,  but 
nothing  else.  The  man  without  a  team  and 
the  one  who  desires  to  earn  an  honest  living 
in  removing  for  others  these  things  which 
are  not  in  themselves  iniurious  to  health 
are  completely  debarred.  The  personal 
right  of  the  individual  must  give  way  re- 
garding all  the  matters  mentioned  to  the 
exclusive  right  of  the  contractor  to  collect, 
transport,  and  dispose  of  all  such  accumu- 
lations. Not  only  is  the  owner's  property 
taken  from  him  when  he  could  perhaps  dis- 
pose oi  it  or  make  arrangements  for  its  dis- 
posal to  some  advantage,  but  he  is  com- 
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nelled  to   bear   the   expense  of  the  taking. 
We  cannot  believe  such  an  ordinance  can  be 
justified  and  upheld  by  the  application  of 
any  sound   principle   of   law.     In  Vandine, 
Petitioner,  6  Pick.  190,  17  Am.  Dec.  351,  it 
is  said:     "If  the  regulation  is  unreasonable, 
it  is  void;   if  necessaiy  for  the  good  gov- 
ernment of   the   socie^,   it   is  good."    In 
State  V.  Hill,  126  N.  C.  1139,  50  L.  R  A. 
473,  36  S.  £.  326,  it  is  held  in  the  syllabus 
that    an    ordinance    regulating    scavenger 
work  must  be  reasonable  in  its  provisions, 
and  not  necessarily  interfere  witn  natural 
rights;  and,  if  it  does  interfere  with  such 
rights,    the    public    necessity  must  appear. 
In  the  opinion  it    is    said    oy  the  author: 
"The  prisoner  is  not  charsed  with  carrying 
on  the  business  of  a  public  scavenger,  but 
simply  with  doing  the  work  for  one  man, 
and  it  is  admitted  in  the  argument  that  the 
efl^ect  of  the  ordinance  would  be  to  prevent 
the  owner  himself  from  removing  the  refuse 
from  his  own  premises.    This  is  clearly  an 
interferoioe  with  a  natural  right,  and,  while 
this  may  be  allowable  on  the  ground  of  pub- 
lic necessity,  some  such  necessity  must  ap- 
pear, and  the  ordinance  must  be  reasonable 
m  its  provisions," — citing  in  support  there- 
of State  V.  Uigga,  126  N.  C.  1014,  48  L.  R. 
A.  446,  35  S.  E.  473;    1   Dill.  Mun.  Corp. 
4th  ed.  S  319;  2  Wood,  Nuisances,  3d  ed. 
§  745;  Baltimore  v.  Radecke,  49  Md.  217, 
33  Am.  Rep.  239.     It    is    also    there  said, 
which  is  pertinent  to  the  case  at  bar:    "We 
do  not  say  that  the  defendant,  or  even  the 
owner  of   the  premises,  had   the  right  to 
clean  out  their  closets  in  a  manner  offensive 
to   their    neighbors,  or    detrimental  to   the 
public  health  and  comfort.    They  would  be 
subject   to    such    reasonable  regulations  as 
were  necessary  to  attain  these  ends.     Nor 
do  we  say  that  the  city  might  not,  under 
reasonable   regulations,    require   anyone   to 
take  out  license  before  acting  as  a  public 
scavenger,  or  even  do  the  work  through  its 
own  officers."  The  right  of  reasonable  regula- 
tion for  the  prevention  of  nuisances  of  eveiy 
kind,  and  the  method   of    removal  through 
and  over  the  streets  of  a  city  of  all  accumu- 
latioiis  of  refuse  matter,  rubbish,  and  other 
waste  material  for  the  purposes  of  sanita- 
tion and  in  the  interest  of  the  general  health 
and  comfort  of  the  inhabitants,  should  be 
and  is  fully  recognized.    It  is  but  the  exer- 
cise of  an  authority  properly  appertaining 
to  a  municipality  in  the  interest  of  the  pul^ 
lie,  and  to  promote  and  preserve  the  welfare 
and  convenience  of  all  the  people;  but  there 
must  be  a  line  of  demarcation  beyond  which 
the  authorities  cannot  go  without  assuming 
powers  in  excess  of  those  properly  belong- 
ing to  them,  and  in  the  case  at  bar  we  can 
but  conclude  that  such  powers    hav«    been 
transcended. 

The  ordinance  is  likewise  invalid  because 
it  creates  a  monopoly.  It  is  not  competent 
for  the  city  to  grant  an  exclusive  privily 
to  one  individual  to  gather  and  remove  those 
substances  which  are  not  per  ae  nuisances. 
There  can  be,  in  the  nature  of  things,  no 
reasonable  necessity  for  the  city  to  gather 
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and  remove  from  the  private  premises  of  the 
inhabitants  ^he  accumulations  of  rubbish 
and  waste  material  which  are  not  in  them- 
selves, and  when  not  allowed  to  accumulate 
in  unreasonable  quantities,  nuisances.  How 
ean  it  be  said  that  a  necessity  exists,  in  or- 
der to  protect  the  public  health,  to  enter 
private  srounds,  ana  remove  therefrom  the 
refuse  of  the  bam,  ashes  from  the  yard,  and 
other  material  not  ofTenaive  in  itself  if  not 
p«rmitted  to  accumulate  in  large  quanti- 
ties and  for  an  unreasonable  length  of  timeT 
By  what  process  of  reasoning  can  it  be  said 
that  the  owner  maj  be  deprived  of  the  right 
to  keep  his  premises  neat  and  clean,  and 
remove  all  such  material  as  rapidly  as  it 
may  accumulate  in  such  quantities  as  to 
warrant  its  disposition,  and  under  such  rea- 
sonable regulation  as  to  the  method  of  re- 
moval as  may  be  imposed  by  the  authority 
of  the  city?  Why  and  for  what  reason 
must  he  engage  onl^  the  city  contractor  to 
perform  such  services?  If  such  may  be 
lawfully  required  in  the  interest  of  proper 
sanitation  laws,  then  may  not  the  city  grant 
an  exclusive  privilege  to  perform  all  work 
of  drayage,  hauling  of  material  of  whatso- 
ever description,  in  order  that  a  possible 
nuisance  may  be  prevented?  It  cannot,  we 
think,  be  said,  as  was  said  in  the  Michigan 
case,  Orand  Rapids  v.  De  Fries,  123  Mich. 
570,  82  N.  W.  269,  that  the  removal  and 
hauling  of  such  substances  is  not  a  trade 
or  occupation  recocnized  bv  law.  It  may 
well  be  doubted  whether  the  reason  given 
in  that  case  for  holding  the  exclusive  priv- 
il^^e  granted  not  a  monopoly  is  a  valid  <Mie. 
We  are  all  cognizant  of  the  fact  that  scav- 
enger work  has  a  well  accepted  and  defined 
meaning,  and  the  occupation  or  business, 
lowly  tiiough  it  be,  has  existed  and  been 
recognized  and  regulated  for  ages.  Cer- 
tainfy  hauling  refuse  from  bams,  ashes, 
rubbish,  and  other  waste  matter  is  a  legit- 
imate callinl^  and  engaged  in  whenever  op- 
portunity affords  by  many  as  one  of  the 
means  of  aoqtdring  a  livelihood.  Why  li- 
cense drays,  scavenger  wagons,  teamsters, 
and  others  enga^^  in  hauling  irom  place 
to  place  those  thmgs  necessaiy  to  be  carted 
from  the  owner's  premises  in  cities  and 
towns  in  order  to  prevent  them  from  becom- 
ing nuisances,  if  the  trade  and  calling  is  not 
legitimate,  and  so  regarded  and  recognized 
by  law?  The  reason  for  the  rule  is  fully 
stated  and  discussed  in  the  case  of  Re  Lotoe, 
54  Kan.  767,  27  L.  R.  A.  645,  39  Pac.  710, 
and,  although  its  application  in  that  case 
is  not  supported  by  the  weight  of  authority, 
yet  in  the  case  at  bar  the  principle  should 
i>e  applied,  because  the  right  to  transport 
and  remove  rubbish,  ashes,  manure,  and 
other  waste  material  not  of  itself  a  menace 
to  the  public  health  must  be  regarded  ss  a 
lawful  calling,  and  the  attempted  depriva- 
tion of  the  right  to  engage  in  it  by  all  who 
may  comply  with  all  reasonable  regulations 
pertaining  to  the  subject  is  in  restraint  of 
trade,  and  therefore  void.  It  follows  that 
in  the  enactment  of  the  section  of  the  city 
ordinance  now  under  consideration  the  city 
exceeded  its  powers,  and  for  that  reason  the 
57  L.  R.  A. 


section  should  be,  as  was  by  the  trial  courts 
adjudged  invalid  and  unenforceable. 

The  judgment  of  the  District    Court    i» 
therefore  aeoordingly  affirmed. 


M.  H.  MEEE:ER,  Admr.,  etc.,  of  Sophia  K. 
Brown,  Deceased, 

V. 

Augusta  LARSON  et  al.,  Impleaded  with 
Leonard  Olson  et  al^  Appts, 


(. 


.Neb.. 


.) 


*1.  "Willie  avbroflratlon  la  not  founded 
ou  contract,  and  Is  a  creation  of  equity, 
existing  solely  for  accomplishing  the  ends  of 
substantial  Justice,  there  must,  in  every  case 
where  the  doctrine  is  invoked,  In  addition  to 
the  inherent  Justice  of  the  case,  concur  there- 
with some  established  principle  of  equity  Ju- 
risprudence, as  recognised  and  •  enforced  by 
courts  of  chancery. 

2.  One  vrbo  fnmlsliea  money  for  tlie 
pnrpose  of  dlsclmrvlnir  a  mortarace 
lien  upon  real  estate  cannot  claim  subroga- 
tion to  the  rights  of  the  mortgagee,  in  the 
absence  of  an  agreement  or  understanding 
that  the  mortgage  Is  to  be  kept  alive  for  his 
benefit,  or  that  he  shall  be  given  a  Hen  on 
the  premises  in  lieu  of  the  one  which  has 
been  discharged. 

(June  4,  1902.) 

APPEAL  by  defendants  Leonard  Olson  et 
al.  from  a  judgment  of  the  Distriet 
Court  for  Lancaster  County  in  favor  of 
plaintiff  in  an  action  brought  to  subrogate 
plaintiff  to  the  rights  of  a  mortgage  to  tiie 
Connecticut  Mutual  Life  Insurance  Cdm- 
pany  and  to  foreclose  the  same  for  plain- 
tifl^s  benefit.    Reversed^ 

The  facts  are  stated  In  the  Gommission- 
er's  opinion. 

ifr.  8.  Ii.  CMsthardty    for   appellants: 

The  Brown  mortgage  for  $1,300  oould  in 
no  case  convey  more  than  a  life  estate  in  the 
property  for  the  life  of  Augusta  Larson, 
and  in  fact,  under  the  circumstances,  con- 
veyed only  the  dower  interest  of  the  de- 
fendant, Augusta  Larson. 

Where  the  owner  of  a  homestead  dies, 
the  survivor  takes  a  life  estate,  and  a  mort- 
gage by  the  survivor  conveys  the  life  es- 
tate. 

yehrasha  Loan  d  T,  Co,  T.  Smaesall,  88 
Neb.  616,  57  ,N.  W.  167. 

The  right  of  subrogation  must  in  every 
case  rest  upon  some  recognized  principle  of 
equity  jurisprudence,  such  as  a  mistake  of 
fact,  an  agreement  or  understanding  that 
the  money  advanced  was  for  the  express 
pi2rpose  designated,  or  the  like. 

•Headnotes  by  Dcftib,  C. 

NoTK. — As  to  right  of  person  furnishing 
money  to  pay  mortgage  to  be  subrogated  to  the 
rights  of  the  mortgagee,  see  also,  in  this  series, 
Wilton  V.  Mayberry  (Wis.)  6  L.  R.  A.  61 ;  Hoi- 
land  V.  Citizens'  8av.  Bank  (R.  I.)  8  L.  R.  A. 
553;  and  cases  in  note  to  Crumlish  v.  Central 
Improv.  Co.  (W.  Va.)  28  L.  R.  A  on  page  18L 
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Beieroe  y.  Homan,  60  Neb.  601,  70  N.  W. 
244. 

The  mere  fact  that  from  the  proceeds  of 
a  later  mortgage  prior  mortgages  have  been 
.paid,  that  the  lien  of  them  might  be  re- 
moved, affords  no  ground  for  subrogation 
thereto. 

Bohn  Saah  d  Door  Co.  ▼.  Caae,  42  Neb. 
281,  60  N.  W.  576;  Rice  v.  Winters,  45  Neb. 
517,  63  N.  W.  830;  Hoagland  v.  Qreen,  54 
Neb.  164,  74  N.  W.  424;  Hayden  ▼.  Huff, 
60  Neb.  625,  83  N.  W.  920. 

Mr.  Willard  E.  Stewart  for  next  friend 
of  infants. 

Messrs.  Mockett  Sc  Polk  and  O.  8« 
Polk,  for  appellee: 

The  homestead  of  the  deceased  descends 
to  the  survivor  for  life.  It  is  not  necessary 
to  the  homestead  right  that  the  survivor 
continue  to  occupy  it. 

First  yat.  Bank  v.  Reece  (Neb.)  89  N. 
W.  804;  Cooley  v.  Jansen,  64  Neb.  33,  74 
N.  W.   391. 

Therefore  it  was  unnecessary  to  show 
that  Augusta  Larson,  then  Olson,  occupied 
the  homestead  at  the  time  the  $1,300  mort- 
gage was  given.  It  was  so  occupied  at  the 
time  of  the  death  of  Carl  Olson,  and  then 
the  homestead  right  attached  for  the  bene- 
at  of  widow,  and  she  could  only  be  devested 
t)y  her  own  deed. 

There  are  two  well-defined  classes  of 
•cases  where  the  right  of  subrogation  is  rec- 
ognized: (1)  Where  a  junior  lien  holder 
takes. up  a  senior  lien  for  the  protection  of 
his  junior  lien;  (2)  in  estate  matters 
where,  because  of  legal  disabilities,  the  es- 
tate cannot  re-encumber  its  real  estate,  or 
pay  off  liens  against  it. 

Under  the  second  class  of  cases,  the  rule 
against  "volunteer"  or  "intermeddler**  is 
unknown. 

Arlington  State  Bank  ▼.  Paulsen,  57  Neb. 
717,  78  N.  W.  303. 

One  who  pays  at  the  request  of  a  debtor 
is  not  a  volunteer. 

Trihle  V.  Nichols,  53  Ark.  271,  13  S.  W. 
706;  Sheldon,  Subrogation,  2d  ed.  S  8;  2 
Ballard,  Heal  Prop.  §  534;  KeUey  v.  BaU, 
14  Ky.  L.  Rep.  132,  19  S.  W.  581;  Bailey 
V.  Bailey,  41  S.'C.  337,  19  S.  E.  669,  728; 
Haverford  Loan  d  Bldg.  Asso.  v.  Fire 
Asso.  of  Philadelphia.  180  Pa.  522,  37  Atl. 
179;  Borne  Sav.  Bank  v.  Bierstadt,  168  111. 
618,  48  N.  E.  161. 

And  one  who  pays  a  lien  to  protect  an 
interest  in  land  will  be  subrogated  to  the 
rights  of  the  lien  holder. 

1  Ballard,  Real  Prop.  $  423;  Jefferson  v. 
Edrington,  53  Ark.  545,  14  S.  W.  99,  903; 
Sheldon,  Subrogation,  2d  ed.  §  51;  Kocher 
y.  Kocher,  56  N.  J.  Eq.  545,  39  Atl.  536. 

The  Browns  took  a  mortgage  from  Mrs. 
Olson  on  the  entire  estate.  This  mortgage 
was  defective  in  that  the  mortgagor  had 
only  a  life  estate  in  the  land. 

7  Ballard,  Real  Prop.  §  245. 

Where  money  is  loaned  to  pay  off  a  mort- 
gage, and  the  mortgage  given  to  secure  it  is 
defective  or  void,  the  junior  mortgagee  will 
be  subrogated  to  the  rights  of  the  mortgage 
already  satisfied. 
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Veeder  v.  MoKinley-Lanning  Loan  d  T. 
Co.  61  Neb.  892,  86  N.  W.  982;  Arlington 
State  Bank  v.  Paulsen,  57  Neb.  717,  78  N. 
W.  303;  Haverford  Loan  d  Bldg.  Asso.  v. 
Fire  Asso.  of  Philadelphia,  180  Pa.  522,  87 
Atl.  179;  Crippen  v.  Chappel,  35  Kan.  495, 
67  Am.  Rep.  187,  11  Pac.  453;  Perry  v. 
Adams,  98  N.  C.  167,  3  S.  E.  729;  Hunter 
V.  Hunter,  58  S.  C.  382,  36  S.  E.  734;  Shel- 
don, Subrogation,  2d  ed.  §  20;  Emmert  v. 
Thompson,  49  Minn.  386,  52  N.  W.  31,  566; 
1  Ballard,  Real.  Prop.  §  423;  2  Ballard, 
Real.  Prop.  §  534. 

Mr.  George  E.  Hllmer  also  for  appellee. 

DaIHe,  C,  filed  the  following  opinion: 
The  facts  in  this  case  are  not  in  dispute. 
September  28,  1886,  the  defendant  Augusta 
Larson,  then  Augusta  Olson,  with  her  hus- 
band, Carl  Olson,  executed  to  the  Connecti- 
cut Mutual  Life  Insurance  Company  a  note 
and  mortgage  on  the  property  in  contro- 
versy for  the  sum  of  $1,800,  due  Sep- 
tember 28,  1891.  January  13,  1890,  Carl 
Olson  died  intestate,  and  seised  in  fee  of  the 
mortgaged  property,  leaving  surviving  him 
his  widow,  Augusta  Olson,  who  has  since  in- 
termarried with  the  defendant  Gust  Larson, 
and  five  children;  these  children  being  ap- 
pellants in  this  case.  At  the  maturity  of  the 
above-mentioned  mortgage  the  widow,  Au- 
gusta Olson,  endeavor^  to  obtain  an  exten- 
sion, and,  this  being  refused,  applied  to  her 
brother  Frank  G.  Brown,  now  deceased,  for 
a  loan  of  money  sufficient  to  enable  her,  in 
connection  with  a  fund  which  she  herself 
had,  to  take  up  the  mortgage.  Accordingly, 
on  November  24,  1891,  Frank  G.  Brown  and 
Sophia  K.  Brown,  his  wife,  advanced  to  her 
the  sum  of  $1,300,  and  took  from  her  a 
mortgage  upon  the  property  in  controversy 
for  that  amount,  due  five  years  after  date. 
The  mortgage  purports  to  convey  the  entire 
property,  although  Augusta  Olson  was  only 
possessed  of  a  life  estate  therein  under  the 
homestead  laws  of  this  state.  The  $1,300 
borrowed  from  Frank  G.  and  Sophia  K. 
Brown,  together  with  $518.60  furnished  by 
the  widow  herself,  was  used  to  pay  the  $1,- 
800  mortgage  to  the  Connecticut  Mutual 
Life  Insurance  Company ;  and  this  mortgage 
was  thereupon  satisfied  and  released  by  an 
instrument  bearing  date  the  8th  day  of  De- 
cember, 1891,  which  was  duly  delivered  to 
the  widow,  and  by  her  recorded.  Frank  G. 
Brown,  one  of  the  mortgagees,  died  on  Au- 
gust 27,  1892,  and  Sophia  K.  Brown,  the 
other  mortgagee,  departed  this  life  July  15, 
1899,  and  the  plaintiff  is  the  administrator 
of  the  estate  of  both  decedents.  Since  the 
making  of  the  mortgage  for  $1,300,  the 
widow,  Augusta  Olson,  has  intermarried 
with  Gust  Larson,  and  is  impleaded  herein 
in  the  name  of  Augusta  Larson.  The  $1,300 
not  being  paid  at  maturity.  Meeker,  as  ad- 
ministrator, brought  this  action  to  enforce 
the  same  against  the  land.  In  his  petition 
in  this  case  he  sets  out  the  foregoins  facts, 
and  further  alleges  as  follows:  '*lt  was 
agreed  at  this  time  between  Augusta  Olson 
(now  Larson),  Frank  G.  Brown,  and  Sophia 
K.  Brown,  since  both  deceased,  and  the  Coo- 
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necticut  Mutual  Life  Insurance  Company, 
that  the  mortgage  and  note  executed  by  Carl 
Olson  and  Aucusta  Olson  to  the  Connecticut 
Mutual  Life  insurance  Company,  above  de- 
scribed, was  to  be  held  by  the  said  Frank  G. 
Browu  and  Sophia  K.  Brown  as  security 
for  the  sum  of  $1,300  so  advanced  by  them 
as  above  set  forth,  and  that  the  said  Con- 
necticut Mutual  Life  Insurance  CcHnpany  on 
the  8th  day  of  December,  1891,  executed  a 
release  and  discharge  of  their  said  above- 
descrioed  mortgage,  and  forwarded  the  same 
to  Augusta  Olson,  to  be  turned  over  by  her 
to  the  said  Frank  G.  Brown  and  Sophia  K. 
Brown  until  the  said  $1,300  was  fully  paid, 
but  that  the  said  Augusta  Olson  failed  to 
deliver  said  release  as  aforesaid,  but,  by 
mistake  of  fact,  did  on  the  23d  day  of  Feb- 
ruary, 1892,  file  the  same  for  record  in  the 
office  of  the  register  of  deeds  of  Lancaster 
county,  Nebraska."  The  prayer  of  tAe  pe- 
tition is,  among  other  things,  that  "the 
plaintiff  be  subrogated  to  the  rights  of  the 
mortgage  of  the  Connecticut  Mutual  Life 
Insurance  Company,  as  above  set  out,  and 
that  the  discharge  and  satisfaction  of  its 
said  mortgage  be  canceled;  that  an  account- 
ing may  be  taken  of  tJie  amoimt  due  the 
plaintiff,  and  that  said  premises  may  be  sold 
according  to  law,  and  out  of  the  proceeds 
thereof  the  plaintiffs  may  be  paid  the 
amount  adjudged  to  be  due  them,  with  in- 
terest; that,  if  the  court  should  find  there 
was  no  equity  in  plaintiff's  bill  as  to  the 
subrogation  to  the  rights  of  the  mortgage 
of  the  Connecticut  Mutual  Life  Insurance 
Company,  .  .  .  that  then  the  court  de- 
cree a  foreclosure,  and  order  sold  the  dower 
interest  in  the  land  aforesaid,  and  that  it 
be  decreed  that  Augusta  Olson  has  a  life 
estate  in  the  remainder  thereof  by  virtue 
of  her  homestead  right,  and  that  said  life 
estate  and  dower  right  be  sold,  and  the  pro- 
ceeds thereof  brought  into  court  for  the  sat- 
isfaction of  plaintiff's  claim."  The  minor 
defendants  filed  an  answer  by  their  guardian 
ad  Utem,  admitting  that  they  had  an  inter- 
est in  the  land,  and  further  denying  each 
and  every  allegation  of  the  petition.  A  sim- 
ilar answer  was  filed  on  behalf  of  another 
of  the  Olson  children  who  was  of  full  age. 
Augusta  Larson,  the  widow,  admitted  the 
execution  of  the  notes  and  mortgages  in 
question,  and  the  facts  relating  to  the  title 
to  the  property,  and  denied  each  and  every 
allegation  of  tne  petition  not  admitted.  The 
court  entered  a  decree  finding  the  plaintiff 
entitled  to  be  subrogated  to  the  rights  of  the 
Connecticut  Mutual  Life  Insurance  Com- 
pany luder  its  mortgage  to  the  extent  of 
the  amotmt  due  on  the  $1,300  mortgage,  and 
ordering  that  the  satisfaction  of  said  mort- 
gage to  that  extent  be  canceled  and  set 
aside,  and  directing  a  sale  of  the  land  to  sat- 
isfy the  amount  found  due. 

From  the  foregoing  statement  it  will  be 
seen  that  the  principal  question  to  be  deter- 
mined is  the  right  of  the  plaintiff  to  be  sub- 
rogated to  the  lien  of  the  mortgage  held  by 
the  Connecticut  Mutual  Life  Insurance 
Company,  to  the  extent  that  the  money  fur- 
nished by  Frank  G.  and  Sophia  K.  Brown 
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was  used  to  pay  and  satisfy  said  mortgage. 
The  eighth  finding  of  the  court,  which  is 
probabnr  as  strong  in  plaintiff's  favor  as 
the  evidence  will  allow,  is  as  follows:  "The 
court  further  finds  that  upon  the  24th  day 
of  November,  1891,  Frank  G.  Brown  and  So- 
phia K.  Brown,  since  deceased,  at  the  re- 
quest of  Augusta  Larson,  then  Olson,  ad- 
vanced for  the  payment  of  said  note  and 
mortgage  due  to  the  Connecticut  Mutual 
Life  Insurance  Company  the  sum  of  $1,300; 
and  the  court  finds  that  said  sum  of  money 
was  so  applied  upon  the  payment  of  said 
note  and  mortgage, — ^the  defendant  Augusta 
Larson  furnishing  the  balance  thereof, — and 
that  said  note  and  mortgage  was  fully  paid, 
and  said  mortga^  satisfi^  and  discharged 
of  record."  It  will  be  observed  that  there  is 
nothing  in  this  finding  tending  to  establish 
that  there  was  any  agreement  existing  be- 
tween the  parties  that  Brown  and  his  wife 
were  to  have  a  first  lien  upon  the  mortgaged 
premises  for  the  amount  of  money  furnished 
by  them  to  discharge  the  mortgage  of  the 
insurance  company,  or  that  said  mortgage 
was  to  be  kept  alive  for  their  benefit.  In 
relation  to  the  claim  made  in  the  petition 
that  such  an  agreement  existed,  the  plain- 
tiff, in  his  brief,  expressly  disclaims  that 
there  was  any  evidence  to  support  it.  He 
says:  "We  claim  nothing  by  reason  of  the 
alleged  agreement  to  keep  the  mortgage  of 
the  Connecticut  Mutual  Insurance  Company 
alive.  We  failed  in  the  proof  as  to  this  al- 
legation. It  was  not  intended  as  a  feint, 
but  appellants  have  put  up  their  best  defense 
on  this  point,  and  in  the  trial  court  rested 
wholly  upon  the  failure  to  prove  such  agree- 
ment." The  immediate  question  to  be  de- 
termined, then,  is  whether,  under  the  proofs 
in  this  case,  on  the  principle  of  subrogation 
the  plaintiff  can  be  treated  as  the  equitable 
assignee  of  the  mortgage  of  the  Connecti- 
cut Mutual  Insurance  Company,  and 
whether  the  indebtedness  secured  by  that 
mortgage  can  be  treated  as  still  subnistin?. 
and  be  enforced  against  the  mortgaged  prop- 
erty for  the  benefit  of  the  plaintiff,  notwith- 
standing it  has  been  discharged  of  record. 

Courts  of  equity  are  often  called  upon  to 
enforce  the  right  of  subrogation  where  one 
pays  the  debt  of  another  which  he  was  under 
a  legal  obligation  to  pay  either  because  he 
was  surety  or  ^arantor.  The  principle 
upon  which  this  is  done  rests  upon  the  right 
01  a  surety  who  discharges  the  debt  of  his 
principal  to  have  the  cr^itor  make  over  to 
him  tne  property  or  securities  which  may 
have  been  pledged  by  the  debtor  to  secure 
the  payment  of  the  debt.  It  has  well  been 
said  that  in  such  a  case  the  law  creates  or 
implies  a  contract  on  the  part  of  the  cred- 
itor that  such  property  or  securities  will  be 
turned  over  to  the  one  who  is  secondarily 
liable  as  soon  as  he  pays  the  creditor's 
claim.  The  same  principle  is  also  extended 
to  cases  where  a  second  lien  holder,  or  one 
having  a  reversionary  interest  in  the  prop- 
erty, is  compelled  to  advance  money  to 
save  the  property  from  sale  upon  a  prior 
existing  lien.  In  the  present  case  Mrs.  Ol- 
son, upon  the  death  of  her  husband,  became 
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▼«6ted  with  a  life  estate  in  the  mortgaged 
property,  the  same  being  the  homestead 
of  her  husband.  It  is  conceded  by  the  ap- 
pellants that,  if  she  had  furnished  the 
money  necessary  to  discharge  the  mortgage 
of  the  insurance  company,  she  could  claim 
subrogation  to  the  rights  of  that  company 
under  its  mortgage,  as  such  payment  was 
necessary  in  order  to  preserve  her  life  es- 
tate in  the  property,  out  the  plaintiff  had 
no  interest  m  the  property  to  preserve,  and 
hence  he  cannot  claim  the  benefit  of  the 
equitable  principle  which  we  have  been  dis- 
cussing. The  appellee  insists,  however,  that, 
because  the  money  was  furnished  at  the  re- 
quest of  Mrs.  Olson  for  the  express  purpose 
of  discharging  the  life  insurance  company's 
mortgage,  he  is  entitled  to  all  the  rights 
possessed  by  the  mortgagee  of  such  mort- 
gage. He  asserts  that  the  rule  is  well  es- 
tablished that  one  who,  at  the  request  of  an- 
other, pays  off  an  encumbrance  upon  the 
latter^s  land,  is  entitled  to  be  subrogated  to 
the  security.  In  Cumherland  Bldg.  d  L. 
A880.  V.  Sparks,  49  C.  C.  A.  610,  111  Fed. 
647,  Judge  Thayer,  in  an  admirable  opinion, 
reviews  many  of  the  cases  relied  upon  by  the 
appellee  in  this  case  in  support  of  this  rule, 
and  in  relation  to  these  cases  makes  the 
following  remarks:  "Without  going  over 
these  authorities  in  detail,  it  will  suffice  to 
say  that  they  sustain  the  following  propo- 
sitions: That  where  money  is  advanced  to 
a  debtor  in  pursuance  of  an  express  agree- 
ment that  it  is  to  be  used  to  retire  existing 
liens  or  encumbrances  on  his  property,  and 
that  the  creditor  who  loans  the  money  is 
to  have  a  first  lien  upon  the  property  to 
secure  its  repayment,  such  creditor  may  be 
subrogated  to  the  rights  of  the  encum- 
brancer or  lienor  whose  debt  has  been  paid, 
not  only  as  against  the  borrower,  but  as 
against  anyone  else  who  subsequently  ac- 
quires an  interest  in  the  property  with 
knowledge  of  the  circumstances  under  which 
the  money  to  pay  off  the  encumbrances  or 
liens  was  advanced.  They  further  hold  that 
if  money  is  advanced  to  a  debtor  to  dis- 
charge an  existing  first  mortgage  upon  his 
property  and  in  pursuance  of  an  agreement 
that  the  lender  is  to  have  a  fixed  lien  upon 
the  property  for  the  repayment  of  the  sura 
loaned,  the  lender  is  entitled,  as  against  a 
junior  encumbrancer,  to  be  treated  as  the 
assignee  of  the  first  mortgage,  which  has 
been  paid  off  and  discharged  with  the  money 
loaned,  whenever  it  becomes  necessary  to  do 
so  to  effectuate  the  agreement  with  the  lend- 
er, and  to  prevent  the  junior  encumbrance 
from  being  raised  accidentally  to  the  dig- 
nity of  a  first  lien,  contrary  to  the  inten- 
tion of  the  parties.  The  species  of  sub- 
rogation mentioned  in  both  of  these  in- 
stances is  what  has  been  termed  'conven- 
tional subrogation,'  and  does  not  depend 
upon  the  establishment  of  any  privity  of 
contract." 

We  have  examined  all  the  cases  referred 
to  in  the  brief  of  appellee,  and  we  do  not 
find  that- any  of  them,  with  the  possible  ex- 
ception of  Arlington  State  Bank  v.  PatU- 
•en,  67  Neb.  717,  78  N.  W.  303,  supporU  his 
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contention.  The  next  strongest  case  in  sap- 
port  of  appellee's  positi<»i  is  Emmert  ▼. 
Thompson,  49  Minn.  386,  62  K.  W.  31.  It 
was  there  held  that  one  who  lends  money  for 
the  express  purpose  of  taking  up  and  db- 
charging  liens  upon  real  property,  and  who 
discharges  those  liens  at  the  request  of  the 
debtor,  expecting  that  his  securities  will,  of 
record,  take  the  place  of  that  which  he  dis- 
charged, is  not  a  volunteer,  stranger,  nor 
intermeddler,   and  therefore,  if  justice  le- 

Suires  it,  may  be  subrogated  to  the  lien  thus 
ischarged,  and  allowed  to  assert  it»  as 
where  he  discharges  liens  in  the  belief  that 
none  other  exist  against  the  property,  and 
afterwards  learns  of  liens  subordinate  to 
those  discharged,  which  are  attempted  to  be 
asserted  against  him  as  having  priority  to 
the  lien  taken  by  him  upon  the  same  prop- 
erty to  secure  his  advances.  Nor  will  the 
fact  that  the  lien  of  which  he  was  ignorant 
was  of  record  defeat  his  claim  for  relief.  It 
will  be  noticed  that  the  case  does  not  go  to 
the  extent  of  the  claim  made  by  the  appel- 
lee, for  the  reason  that  there  was  an  ex- 
press agreement  between  the  parties  that  the 
party  making  the  advance  to  discharge  the 
prior  lien  should  himself  have  a  first  lien 
upon  the  property,  while  in  the  case  at  bar 
the  evidence  entirely  fails  to  show  any  such 
agreement  between  Mrs.  Ols<»  and  the 
Browns ;  the  utmost  that  can  be  claimed  for 
the  evidence  in  the  record  being  that  the 
Browns  furnished  the  money  for  uie  purpose 
of  discharging  the  insurance  company's 
mortgage  without  reference  to  the  same  be- 
ing kept  alive  for  their  benefit^  or  their  be- 
ing given  a  first  lien  upon  the  prop^iy  to 
secure  the  advance  thus  made.  This  court 
has  also  expressly  repudiated  the  doctrine 
laid  down  in  Emmert  v.  Thompson,  and  has 
said  in  relati<»i  to  that  case,  and  to  other 
cases  supporting  the  same  doctrine,  that  the 
decided  weight  of  authority  is  against  them. 
Rice  V.  Winters,  45  Neb.  617,  63  N.  W.  830. 
In  Arlington  State  Bank  v.  Paulsen,  67  Neb. 
717,  78  N.  W.  303,  parties  who  had  advanced 
money  which  was  used  in  paying  the  debts 
of  the  testator's  estate  which  had  been  al- 
lowed by  the  probate  court,  and  taxes  upon 
the  real  estate  of  which  the  testator  died 
seised,  as  well  as  mortgage  liens,  were  held 
entitled  to  be  subrogate  to  the  lien  of  the 
debts  thus  discharged,  although  no  agree- 
ment to  that  effect  had  been  shown.  In  the 
opinion  it  is  said:  "The  doctrine  or  rule  of 
subrogation  is  not  a  fixed  and  inflexible  rule 
of  law  or  equity.  It  does  not  owe  its  origin 
to  statute  or  custom.  It  is  a  creature  of 
the  equity  courts,  invented  and  applied  by 
them  to  do  justice  or  prevent  au  injustice 
being  done  in  a  particular  case,  and  under 
a  particular  state  of  facts,  where  the  law  is 
powerless  in  the  premises."  Grave  doubt 
has  been  thrown  upon  the  correctness  of 
this  holding  in  the  opinion  filed  on  the  re- 
argument  of  the  case,  and  reported  in  59 
Neb.  94,  80  N.  W.  263.  It  is  there  said: 
"The  principal  contention  of  counsel  for  ap- 
pellants is  that  the  question  of  subrogation 
was  not  properly  presented  for  decision,  and 
that  the  conclusion    axmounoed    upon    that 
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subject  is,  in  any  view  of  the  case,  unwar- 
ranted. It  may  be  that  the  views  expressed 
in  the  opinion  are  radical,  that  the  decision 
is  a  new  development  of  the  doctrine  of  sub- 
rogation, and  that  it  goes  too  far.  The 
question  is  an  important  one,  but  we  will 
not  now  stop  to  determine  it,  because  it  ap- 
pears incontestably  from  the  record  that  the 
right  of  appellees  to  subrogation  was  neith- 
er claimed  nor  litigated  in  the  court  below. 
The  correctness  of  the  former  decision  on 
this  branch  of  the  case  will  therefore  re- 
main an  open  question." 

In  the  present  case  we  have  sought  for 
some  rule  which  would  allow  us  to  affirm 
the  decree  of  the  district  court,  and  give  the 
plaintiff  the  benefit  of  subrogation  to  the 
rights  of  the  insurance  company  under  its 
mortgage.  We  have  been  loath  to  take 
from  the  chUdren  of  Frank  6.  and  Sophia 
£.  Brown  the  $1,300  advanced  for  the  pay- 
ment of  this  mortgage,  and  to  give  to  the 
children  of  Mrs.  Olson  the  advantage  derived 
from  such  payment.  We  have  been  unable, 
however,  to  find  any  principle  upon  which 
we  can  affirm  the  oecree  of  the  district 
court  without  extending  the  doctrine  of  sub- 
.  rogation  further  than  warranted  by  any  de- 
cision called  to  our  attention;  nor  have  we 
been  able,  after  a  somewhat  extended  re- 
search, to  find  any  case  that  supports  the 
broad  claim  made  by  the  appellees.  It  mav 
be  true  that  in  the  present  instance  an  af- 
firmance of  the  decree  would  best  subserve 
the  principles  of  justice  and  equity,  but  it 
would  work  such  a  radical  departure  from 
the  rule  heretofore  adopted  by  this  court 
that  we  do  not  feel  justified  in  so  doing. 
We  recommend,  therefore,  that  the  decree 
of  the  district  court  be  reversed,  and  the 
ease  remanded,  with  directions  to  enter  a 
decree  foreclosing  the  plaintifiTs  mortgage 
upon  the  life  estate  held  by  Augusta  Olson 
in  the  mortgaged  premises,  and  ordering  a 
sale  of  such  interest  for  the  satisfaction  of 
the  amount  due  upon  the  mortgage. 


and  Albert,  CC.«  concur. 


Per  OuHams 

For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  of  the  District  Court  ia 
reversed,  and  the  case  remanded,  with  di- 
rections to  enter  a  decree  foreclosing  the 
Elaintiff's  mortgage  upon  the  life  estate  held 
y  Augusta  Olson  in  the  mortgaged  prem- 
ises, and  ordering  a  sale  of  such  interest 
for  the  satisfaction  of  the  amount  due  upon 
the  mortgage. 


WESTERN   UNION   TELEGRAPH    COM- 
PANY, Plff,  in  Err., 

17. 

Eliza  CHURCH. 

( Neb ) 

1.     Bvfdence    mm    to    directions    wMcli 
tlfte    sendee    bad    irlven    at    telegraph 


company  as  to  delivery  of  telegrams  for 
him  is  admissible  in  an  action  by  a  third  per- 
son against  the  company  for  failure  promptly 
to  deliver  a  message  to  him. 
a.  A  physician  may  state  kla  opinion 
as  to  the  probable  further  duration  of  a  con- 
flnemeut  case  had  he  reached  the  mother  at 
a  time  when  all  but  the  head  and  one  arm 
of  the  child  had  been  delivered. 

3.  Objections  to  the  form  of  hypothet- 
ical questions  addressed  to  expert  wit- 
nesses most  be  made  in  the  trial  court. 

4.  Snhiitantlal  damaffea  may  be  given  for 
breach  of  a  contract  to  transmit  promptly 
a  telegram  which  the  company  knew  to  be 
addressed  to  a  physician  and  to  direct  him  to 
come  to  the  sender's  house  at  once. 

5.  Duntaffcs  for  breach  of  a  contract 
promptly  to  transmit  and  deliver  a  telegram 
from  a  sick  person  summoning  his  physician 
"ai  once**  may  include  an  allowance  for  the 
pain  and  suffering  endured  during  the  physi- 
cian's absence  because  of  such  breach. 

6.  An  award  of  f950  damavea  Is  not 
cxccssl'«e  where,  on  account  of  the  failure 
of  a  telegraph  company  to  transmit  and  de- 
liver a  telegram  summoning  a  physician, 
a  woman  was  left  in  labor  for  thirty 
minutes  with  the  child  partly  bom,  which 
resulted  in  the  death  of  the  child  and  great 
pain  of  body  and  mind  to  the  woman. 

(May  21.  1902.) 

ERROR  to  the  District  Court  for  Jefferson 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  defendant's  failure  to  transmit 
and  deliver  a  telegram  promptly.  Af- 
firmed, 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  W.  P.  Freeman  and  W.  W. 
Morsman  for  plaintiff  in  error. 

Messrs.  Jol&ii  Heasty,  R.  A.  Olapp,  and 
W.  H.  Barnes,  for  defendant  in  error: 

Physicians  are  permitted  to  testify  to 
what,  "in  all  probability,"  may  result  from 
a  certain  treatment. 

Hendershot  v.  Western  U.  Teleg.  Co.  106 
Iowa,  629,  76  N.  W.  828;  MoPeok  v.  West- 
ern U.  Teleg.  Co.  107  Iowa,  356,  43  L.  R. 
A.  214,  78  N.  W.  63. 

Section  12,  chap.  80  A,  Neb.  Comp.  Stat., 
makes  telegraph  companies  liable  for  all 
damages  resulting  from  a  failure  to  perform 
any  duty  required  of  them  by  law,  and  one 
of  the  duties  imposed  upon  them  by  law  is 
to  make  prompt  delivery  of  all  messages  in- 
trusted to  them  for  transmission  and  deliv- 
ery. 

Ibid.;  Postal  Teleg.  Cable  Co.  y.  Lathrop, 
131  111.  576,  7  L.  R.  A.  474,  23  N.  E.  683; 
Western  U.  Teltg.  Co.  v.  Adams,  75  Tex. 
631,  6  L.  R.  A.  844,  12  S.  W.  867;  Western 
U.  Teleg.  Co.  v.  Rosentreter,  80  Tex.  406, 
16  S.  W.  26;  Western  U.  Teleg.  Co.  v. 
Sheffield,  71  Tex.  570,  10  S.  W.  762; 
Brovm  v.  Western  U.  Teleg.  Co.  6  Utah, 
210,  21  Pac.  988;  25  Am.  &  Eng.  Enc. 
Law,  p.  846 ;  Thompson  v.  Western  U.  Teleg. 
Co.  106  N.  C.  549,  11  S.  E.  269;  Laper  v. 


Note. — For  another  case  In  this  series,  simi- 1  summoning  him  to  attend  a  woman  In  confine- 
lar  to  the  one  above,  as  to  damages  for  failure  I  ment,    see   Western    U.    Teleg.    Co.   v.   Cooper 
to  deliver  to  s  physician  a  telegraph  message!  (Tex.)  1  L.  R.  ▲.  728. 
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Weaiem  U,  Teleg.  Co.  70  Tex.  689,  8  S.  W. 
600. 

It  is  nat  required  that  the  parties  must 
have  contemplated  the  actual  damages  which 
are  to  be  allowed.  But  the  damages  must 
be  such  as  the  parties  may  be  fairly  sup- 
posed to  have  contemplated  when  they  made 
the  contract. 

Griffin  v.  Colver,  16  N.  Y.  489,  69  Am. 
Dec.  718;  First  Nat,  Bank  v.  Western  U. 
Teleg.  Co,  30  Ohio  St.  565,  27  Am.  Rep. 
485;  Baldicin  v.  United  States  Teleg.  Co.  45 
N.  Y.  744,  6  Am.  Rep.  165;  Bartlett  v. 
Western  U.  Teleg.  Co,  62  Me.  209,  16  Am. 
Rep.  437;  Pepper  ▼.  Western  U,  Teleg.  Co. 
87  Tenn.  554,  4  L.  R.  A.  660,  11  S.  W.  783; 
25  Am.  &  Eng.  Enc.  Law,  p.  838. 

Mental  and  bodily  suffering  is  incapable 
of  measurement  by  any  fixed  and  arbitrary 
rule,  but  must  from  its  nature  depend  large- 
ly upon  tlie  judgment  of  the  jury,  governed 
by  the  circumstances  of  each  particular 
case. 

St.  Joseph  d  O.  I.  R.  Co.  ▼.  Hedge,  44 
Neb.  450,  62  N.  W.  887;  Western  U.  Teleg. 
Co.  V.  Cooper  (Tex.)  20  S.  W.  47;  Western 
a.  Teleg.  Co.  v.  Rosentreter,  80  Tex.  406,  16 
S.  W.  25;  Western  U.  Teleg.  Co,  v.Broesche, 
72  Tex.  654,  10  S.  W.  734;  Western  U, 
Teleg.  Co,  v.  Simpson,  73  Tex.  423,  11  S. 
W.  385 ;  Stuart  v.  Western  U.  Teleg,  Co.  66 
Tex.  580,  59  Am.  Rep.  623.  18  S.  W.  351;  25 
Am.  &  Eng.  Enc.  Law,  p.  866. 

Kirkpatriok»  C.j  filed  the  following 
opinion: 

This  is  an  action  brought  in  the  district 
court  of  Jefferson  county  by  Eliza  Church, 
defendant  in  error,  against  the  Western 
Union  Telegraph  Company,  plaintiff  in  er- 
ror, to  recover  the  sum  of  $1,990,  as  dam- 
ages claimed  to  have  been  sustained  on  ac- 
count of  the  failure  of  the  telegraph  com- 
Eany  promptly  to  deliver  a  telegram  which 
ad  been  sent  to  a  physician  in  the  city  of 
Fairbury  to  come  to  her  home  at  once. 
The  petition  sets  out  that  on  the  28th  day 
of  January,  1898,  she  delivered  to  the  tele- 
graph company  a  message  as  follows:  "Dr. 
Andrews:  Come  to  L.  C.  Church's  at  once. 
L.  C.  Church;"  that  the  telegraph  company 
received  the  message  at  the  village  of 
Thompson,  and  undertook  to  deliver  the 
same  promptly  to  Dr.  Andrews,  at  the  city 
of  Fairbury,  which  was  distant  7  or  8 
miles;  that  the  company  was  paid  for 
transmitting  the  message;  that  it  was  de- 
livered to  the  company  for  transmission 
about  the  hour  of  6  o'clock  P.  M.,  and  that 
it  was  not  delivered  to  Dr.  Andrews  until 
about  the  hour  of  9  o'clock  P.  M.  of  the 
same  day;  that  Dr.  Andrews  was  a  skilful 
and  competent  physician  and  surgeon,  and 
that  the  defendant  in  error  had  previously 
arranged  with  him  to  attend  her  during  her 
confinement,  which  was  expected  to  occur 
soon;  that  he  had  agreed  to  come  immedi- 
ately upon  receiving  notice;  that,  upon  re- 
ceipt of  the  telegram.  Dr.  Andrews  started 
immediately  for  the  residence  of  defendant 
in  error,  arriving  there  about  10  o'clock  P. 
H.,  and  after  the  birth  of  the  child,  which 
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died  during  birth;  that»  on  account  of  the 
negligence  and  carelessness  of  the  telegraph 
company,  she  was  prevented  from  having 
the  care,  attendance,  and  assistance  of  a 
physician,  and  that  her  confinement  was 
unduly  prolonged,  and  that  she  suffered 
greatly  in  body  and  mind  on  account  of  not 
having  the  care  and  assistance  of  a  physi- 
cian; and  that  the  period  of  labor  was 
greatly  lengthened,  aggravated,  and  inten- 
sified,— all  to  her  damage  in  the  sum  claimed. 
To  this  petition,  plaintiff  in  error  filed  an 
answer,  admittinff  its  corporate  character, 
and  that  it  owned  and  operated  a  telegraph 
wire  between  the  village  of  Thompson  and 
the  city  of  Fairbury^  and  that  it  held  itself 
out  to  the  public  as  a  common  carrier  of  in- 
formation, and  further  denied  each  and 
every  allegation  contained  in  the  petition, 
together  with  an  allegation  that  plaintiff's 
petition  did  not  state  facts  sufficient  to  enti- 
tle her  to  any  relief. 

Trial  was  had  to  a  jury,  which  resulted 
in  a  verdict  and  judgment  for  defendant  in 
error  in  the  sum  of  $950,  to  reverse  which 
the  cause  is  brought  to  this  court.  Four 
assignments  of  error  are .  argued  in  briefs 
of  counsel  for  plaintiff  in  error,  and  they 
will  be  considered  in  their  order:  First. 
That  the  court  erred  in  permitting  Dr.  An- 
drews, over  objections,  to  testify  that  other 
telegrams  had  been  sent  to  him  which  the 
company  had  delayed  in  delivering;  that  by 
reason  of  such  delay  he  had  lost  money,  and 
that  he  had  informed  the  agent  of  plaintiff 
in  error  that  he  wanted  messages  addressed 
to  him  delivered  to  him  at  once,  and  that  if 
they  continued  to  hold  messages  they  would 
be  responsible  for  somebody's  death,  and  that 
witness  was  losing  money  in  having  the  tel- 
egraph company  hold  messages  until  they 
could  find  some  person  to  deliver  them  to 
him.  Second.  That  the  court  erred  in  per- 
mitting Dr.  Andrews,  over  objection,  to  tes- 
tify that  if  he  had  arrived  at  the  residence 
of  defendant  in  error  at  about  8  o'clock  in 
the  evening,  and  found  her  in  confinement, 
and  all  of  the  child  born  except  the  head 
and  one  arm,  he  could,  in  all  probability, 
have  completed  the  delivery  in  three  or 
four  minutes  thereafter.  Third.  The  court 
erred  in  permitting  the  jury  to  find  more 
than  nominal  damages.  Fourth.  That  the 
verdict  is  excessive. 

The  facts,  as  disclosed  by  the  record, 
briefiy  stated,  are  as  follows:  Some  time 
prior  to  January  28,  1898,  defendant  in  er- 
ror, expecting  confinement  soon  thereafter, 
talked  to  Dr.  Andrews  aboUt  attending  up- 
on her  at  that  time,  and  he  agreed  to  come 
upon  notice.  On  January  28,  1898,  defend- 
ant in  error  caused  to  be  delivered  to  the 
agent  of  plaintiff  in  error  at  its  office  in  the 
village  of  Thompson  the  message  hereinbe- 
fore set  out.  The  message  was  forwarded 
by  the  company's  agent  at  Thompson  within 
a  very  few  minutes  after  its  receipt  from 
the  sender,  and  was  received  by  the  com- 
pany's agent  at  Fairbury.  Dr.  Andrews  was 
well  known  in  Fairbury  as  a  practising 
physician  and  surgeon,  and  both  his  office 
and  residence  were  within  the  free-delivery 
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limit  established  by  the  company.  The 
message  was  not  delivered  to  him  until 
about  8:45  P.  H.  He  immediately  hitched 
his  horse  to  his  bucgy  and  started  for  the 
residence  of  defendant  in  error,  distant 
about  7  miles,  arriving  there  about  10 
o'clock.  It  appears  from  the  evidence  that 
defendant  in  error  was  taken  with  premoni- 
tory labor  pains  about  3  o'clock  in  the 
afternoon.  Soon  afterwards  she  sent  a 
young  woman  to  the  house  of  a  neighbor 
woman,  and  then  to  the  telegraph  office 
with  the  message.  Between  6  and  7  o'clock 
her  pains  became  more  violent  and  fre- 
quent, and  about  8:30  the  child  was  deliv- 
ered. The  birth  was  an  instance  of  what  is 
commonly  called  "foot  presentation."  After 
all  of  the  body  except  the  head  and  one  arm 
was  bom,  birth  was  delayed  for  about  thirty 
minutes,  and  it  seems  that  during  this  time 
the  life  of  the  child  became  extinct.  At 
the  time  the  doctor  arrived  (about  10 
o'clock),  defendant  in  error  was  in  bed, 
resting  easily.  He  left  a  prescription,  and 
returned  home.  Defendant  in  error  suffered 
Intensely  during  the  last  half  hour  of  her 
labor. 

Dr.  Andrews  was  called  as  a  witness  for 
defendant  in  error,  and  the  following  testi- 
mony by  him  is  quoted  from  the  record,  as 
being  the  basis  of  the  first  assignment  of 
«rror  urged  for  consideration: 

Now,  you  may  state  whether  prior  to  that 
time  you  had  received  telegrams  which  had 
been  transmitted  to  you  from  the  defend- 
ant company? 

A.  Yes,  sir. 

Q.  Many  times? 

A.  Yes,  sir. 

Q,  Have  they  been  delivered  to  you  by  the 
defendant  at  your  office  prior  to  that? 

A.  Sometimes  at  the  office,  and  sometimes 
at  my  residence. 

Q,  You  may  state  whether  prior  to  that 
time  you  had  had  any  talk  with  the  defend- 
ant company  with  reference  to  delivering 
telegrams  to  you?  (Objected  to  as  immate- 
rial and  incompetent.  Overruled.  Excep- 
tion. ) 

A.  I  had  explained  to  them  in  regard  to 
the  delay  in  the  different  telegrams  sent  to 
me,  and  I  lost  money  by  that. 

Q.  (By  attorney  for  defendant  company.) 
Explained  to  whom? 

A.  To  Mr.  Gatlin.  There  was  a  telegram 
sent  to  me  about  three  weeks,  I  think,  be- 
fore this  time,  from  Reynolds.  It  was  re- 
ceived here  at  6  o'clock  in  the  evening,  and 
delivered  to  me  at  5  o'clock  the  next  day. 
(Objected  to  as  not  responsive  to  the  ques- 
tion and  immaterial.     Sustained.) 

Q,  State  what  you  said  to  him  at  that 
time  about  telegrams  sent  to  you,  and  what 
should  be  done  with  them?  (Objected  to  as 
immaterial.     Overruled.     Exception.) 

A.  I  told  him  I  wanted  telegrams  sent  to 
me  immediately.  I  didn't  want  them  to  keep 
them  at  the  office;  that,  if  they  continued 
that,  they  would  be  responsible  for  some- 
body's death,  and  not  only  was  that  true, 
but  I  was  losing  money  by  telegrams  being 
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held  until  they  could  find  somebody  to  bring 
them  to  me. 

The  testimony  to  which  more  particularly 
objection  is  urged  in  the  briefs  of  counsel 
for  plaintiff  in  error  is  that  given  to  the 
last  question  quoted  above.  The  testimony 
elicited  by  the  questions  immediately  pre- 
ceding, while  it  may  have  been  objection- 
able, could  not,  we  think,  have  resulted  in 
prejudice  to  plaintiff  in  error.  Regarding 
the  last  question,  it  may  be  said  that  no  ob- 
jection was  made  to  its  form;  the  only  ob- 
jection being  that  it  was  immaterial.  Two 
inquiries  were  made  in  the  question:  First, 
**State  what  you  said  to  him  at  that  time 
about  telegrams  sent  to  you?"  and,  second, 
"What  should  be  done  with  them?"  The 
first  portion  of  the  question  would  likely 
call  for  immaterial  testimony,  and  was  ob- 
jectionable; but  the  second  portion  called 
for  any  directions  which  the  witness  may 
have  left  regarding  the  delivery  of  messages 
to  him, — whether  they  were  to  be  delivered 
at  his  office  or  residence,  between  what 
hours  at  either  place,  or  any  such  instruc- 
tion as  may  have  been  given.  If  proper  ob- 
jection had  been  made  to  the  form  of  the 
question,  no  doubt  the  court  would  have 
required  the  question  to  be  separated,  and 
would  have  excluded  that  portion  which  had 
no  bearing  upon  the  matter  in  controversy. 
The  rule  is  elementary,  and  based  upon 
sound  reason,  that  objection  made  to  a 
question  is  properly  overruled  unless  the 
objection  is  good  as  against,  the  entire  ques- 
tion. "Where  a  part  of  testimony  objected 
to  as  a  whole  is  admissible,  it  is  not  error 
to  overrule  the  objection."  Schulze  v.  Ja- 
lonicky  18  Tex.  Civ.  App.  296,  44  S.  W.  580. 
After  the  witness  had  answered  the  ques- 
tion, plaintiff  in  error  moved  to  strike  such 
portion  as  was  not  responsive.  This  motion 
was  sustained  by  the  trial  court.  Plain- 
tiff in  error  did  not  ask  to  have  any  other 
portion  stricken  out.  The  trial  court 
struck  out  that  part  of  the  answer  to  which 
plaintiff  in  error  directed  his  motion,  and 
we  are  of  the  opinion  that  there  was  no  er- 
ror of  the  trial  court  in  this  regard  of  which 
plaintiff  in  error  can  complain.  The  first 
contention,  therefore,  must  be  decided  ad- 
versely to  plaintiff  in  error. 

After  plaintiff  in  error  had  rested  its 
case,  defendant  in  error  called  Dr.  Andrews 
for  further  examination  in  chief.  He  then 
testified  as  follows: 

Q.  If  you  had  arrived  at  the  residence  of 
Mrs.  Church  that  evening  at  the  hour  of  8 
o'clock,  or  about  that  time,  and  found  her 
suffering  in  confinement,  and  all  of  the  child 
born,  except  its  head  and  one  arm,  could 
you,  in  all  probability,  have  perfected  the 
delivery  within  three  or  four  minutes  there- 
after? (Objected  to  as  immaterial  and  be- 
ing mere  conjecture,  and  asking  the  witness 
as  to  a  case  of  probability.  Overruled. 
Exception.  Further  objection  that  the 
plaintiff  has  rested  its  case  without  showing 
any  facts  disclosing  to  defendant  the  cir- 
cumstances and  conditions  upon  whidi  she 
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predicates   her   claim   for   damages.    Over- 
ruled.    Exception.) 

A .  There  is  a  probabilitjr  in  it,  and  I  was 
answering  along  that  line  —  (Question 
read,  and  further  answer.)     Tes,  sir. 

That  the  question  called  for  a  mere  con- 
jecture, and  asked  the  witness  as  to  a  case 
of  probability,  is  the  only  one  of  the  three 
objections  relied  on  by  counsel,  or  men- 
tioned in  brief.  It  cannot  be  said  that  the 
question  was  objectionable  for  the  reason 
stated.  The  witness  was  qualified  as  an 
expert.  There  was  sufficient  evidence  al- 
ready in  the  record  to  authorize  the  as- 
sumed state  of  facts  contained  in  the  ques- 
tion. The  answer  called  for  was  whether 
the  witness,  as  a  competent  physician,  in 
the  case  stated,  could,  in  all  probability, 
have  effected  a  delivery  within  a  given  time. 
A  greater  degree  of  certainty  cannot  reason- 
ably be  required  in  the  testimony  of  medical 
experts.  The  science  of  medicine  and  sur- 
gery has  not  reached  that  degree  of  excel- 
lence when  its  votaries  can  say  to  a  mathe- 
matical certainty  what,  in  a  given  case, 
would  be  the  results  of  a  given  remedy.  In 
the  case  of  Peterson  v.  Chicago,  M,  d  8t.  P. 
K.  Co.  38  Minn.  611,  39  N.  W.  486,  the  court 
says  with  reference  to  the  following  ques- 
tion asked  of  a  medical  expert:  "What«  in 
your  judgment,  is  the  probability  of  her  re- 
covery?" "The  point  of  the  objection  is  that 
it  called  for  an  answer  purely  speculative 
in  its  character.  While  we  have  no  dispo- 
sition to  extend  the  scope  of  this  kind  of 
evidence  beyond  the  limits  of  established 
rules,  yet  we  do  not  see  that  this  ouestion 
is  obnoxious  to  the  objection  made,  in  view 
of  the  nature  of  the  subject-matter  of  the 
inquiry,  it  amounted  to  nothing  more  than 
asking  the  witness  his  professional  opinion 
whether  she  would  recover.  This  was  not 
an  event  the  occurrence  of  which  could  be 
stated  with  absolute  certainty.  It  was 
wholly  a  question  of  probabilities,  and  all 
that  any  nonest  witness,  however  skilful, 
could  say,  would  be  that  the  recovery  was 
either  probable  or  improbable.''  Henderahot 
V.  Western  U.  Teleg,  Co,  106  Iowa,  529,  76 
N.  W.  828;  Block  v.  Miltoaukee  Street  R, 
Co,  89  Wis.  371,  27  L.  R.  A.  365,  61  N.  W. 
1101.  But  in  brief  counsel  suggests  that  the 
question  called,  not  for  testimony  to  be  con- 
sidered by  the  jury,  but  a  conclusion  or  de- 
cision to  be  accepted  by  them,  and  that  it 
called  for  a  conjecture  or  a  guess  as  to  what 
he  (the  witness)  could,  in  all  probability, 
have  done  in  the  case  which  was  the  subject 
of  the  controversy.  It  is  doubtful  whether 
the  question  can  be  said  to  be  vulnerable  to 
this  objection.  But  this  objection  directed 
to  the  form  of  a  hjrpothetical  question  should 
have  been  made  at  the  trial,  so  that  the 
trial  court  could  have  passed  thereon  with 
this  criticism  in  mind.  Manifestly,  this  was 
not  done.  The  objection  was  that  the  ques- 
tion "was  mere  conjecture,  and  asking  the 
witness  as  to  a  case  of  probability."  As  we 
have  already  seen,  this  is  no  valid  objeition 
to  the  testimony  of  a  medical  expert.  We 
think,  from  the  question  as  put»  and  the 
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answer  of  the  witness,  the  jury  must  have 
understood  this  testimony  as  being  nothing 
more  than  the  dpinion  of  the  doctor,  as  a 
professional  man,  familiar  with  matters  of 
this  kind  by  reason  of  his  habit  and  experi- 
ence, as  to  the  probabilities  of  an  immediate 
delivery  if  he,  as  a  physician,  arriving  at 
the  hour  stated^  had  found  the  conditions 
assumed  to  exist  in  the  question.  In  the 
case  of  Potter  v.  Detroit,  G,  H,  d  M,  R.  Co. 
81  N.  W.  80,  it  is  said:  "An  objection  that« 
by  the  terms  of  an  hypothetical  question  put 
to  a  medical  expert,  the  witness  was  at  lib- 
erty to  consider  the  subjective  symptoms  in 
giving  his  answer,  made  for  the  first  time 
on  appeal,  will  not  be  considered."  122 
Mich.  179.  In  the  case  of  Chicago,  R.  I,  d  P. 
R,  Co.  V.  O^yeill,  68  Neb,  239, 78  N.  W.  521, 
it  is  said:  "It  is  a  general  rule,  to  which 
the  record  in  this  case  presents  no  excep- 
tion, that  objections  not  urged  in  the  trial 
court  will  not  be  considered  here."  In  the 
case  of  Asbestos  Pulp  Co,  y.  Oardner,  57  N. 
Y  Supp.  353.  it  is  said:  "It  is  a  well-set- 
tled rule  of  evidence  that  a  person  objecting 
to  the  reception  of  testimony  must  state  the 
grounds  of  his  objections,  so  that  the  judge 
can  rule  with  the  criticism  in  his  mind. 
Unless  this  is  done,  objections  founded  upon 
the  admitted  testimony  are  unavailing,  un- 
less they  are  of  such  a  character  that  they 
could  not  have  been  obviated  upon  the 
trial."  39  App.  Div.  654.  In  the  case  of 
Puth  V.  Zimhleman,  68  N.  W.  895.  it  is  said: 
"Unless  a  party  objecting  to  evidence  states 
valid  reasons  for  its  exclusion,  the  objection 
is  properly  overruled,  though  a  sufficient 
ground  for  excluding  it  may  exist."  99 
Iowa,  641.  Continental  Ins,  Co,  v.  Pratt, 
8  Kan.  App.  424,  55  Pae.  671.  We  do  not 
think  that  there  was  any  error  in  the  ad- 
mission of  this  testimony  of  which  plaintiff 
in  error  is  in  a  position  to  complain,  and 
the  second  contention  of  plaintiff  in  error 
can  therefore  not  be  sustained. 

It  is  next  contended  that  the  court  erred 
in  permitting  the  jury  to  find  more  than 
nominal  damages,  for  the  reason  that  the 
substantia]  damages  claimed  and  awarded 
arc  not  such  as  would  usually  and  ordinar- 
ily arise  out  of  the  breach  of  the  contract 
to  deliver  the  message  in  question,  but  are 
too  remote  to  have  been  in  the  contempla- 
tion of  the  parties,  or  to  he  reasonable.  It 
is  contended  that,  under  the  evidence,  it  wa4 
the  duty  of  the  court  to  have  instructed  the 
jury,  as  reouested,  that  only  nominal  dam- 
Ages  could  oe  recovered.  The  contention  is 
that  the  telegram  itself,  and  all  that  wa^ 
said  to  the  agents  of  the  company,  were  in- 
sufficient to  apprise  plaintiff  in  error  of  the 
injury  sued  for,  or  what  was  likely  to  aris<! 
from  a  failure  promptly  to  deliver  the  mes- 
sage. We  are  unable  to  accept  this  view. 
It  seems  clear  that  the  telegram  itself,  ad- 
dressed to  a  physician,— one  known  to  be 
such  by  the  agent  of  plaintiff  in  error  at 
Fairbury, — ^was  sufficient  to  apprise  it  of 
the  necessity  of  prompt  delivery.  It  cannot 
be  supposed  that  a  message  of  the  character 
of  that  in  controversy  should  specifically  set 
out  the  actual  conditions  calling  for  a  phy- 
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Bician'8  presence,  the  person  who  was  sick, 
or  the  nature  of  the  disease;  and  it  is  not 
necessary  that  this  should  be  done  in  order 
to  apprise  the  company  of  the  need  promptly 
to  deliver  the  message.  The  telegram,  how- 
ever, did  direct  the  physician  to  come  at 
once.  By  no  possibility  could  the  physician 
come  a*  once  if  the  message  was  not  deliv- 
ered until  some  hours  after  its  receipt. 
Western  U,  Teleg.  Co,  y.  Sheffield,  71  Tex. 
570,  10  S.  W.  752.  In  Postal  Teleg.  Cable 
Co.  V.  Lathrop,  131  111.  575,  7  L,  R.  A.  474, 
23  N.  E.  683,  it  is  said:  "It  certainly  can- 
not be  contended  that  the  agent  must  be  in- 
formed of  all  the  facts  and  circumstances 
pertaining  to  a  transaction  referred  to  in  a 
telegram  which  are  known  by  the  parties 
themselves,  to  make  his  company  liable  for 
more  than  nominal  damages.  If  it  should 
be  so  held,  the  telegraph  would  cease  to  be 
of  practical  utility  to  the  commercial 
world."  In  the  case  of  Western  U.  Teleg. 
Co.  v.  Adams,  76  Tex.  531,  6  L.  R.  A.  844, 
12  S.  W.  857,  it  is  said:  "It  is  well  known 
to  the  public,  and  cannot  be  unknown  to 
telegraph  companies,  that  the  utmost  brev- 
ity of  expression  is  cultivated  in  corre- 
spondence by  telegraph.  It  is  as  well  known 
that  that  mode  of  communication  is  chiefly 
resorted  to  in  matters  of  importance,  finan- 
cially and  socially,  requiring  great  de- 
spatch." One  Green  was  called  as  a  witness 
for  defendant  in  error,  and  testified  that 
he  received  the  message  from  his  sister,  in 
the  village  of  Thompson,  and  took  it  across 
the  street  to  the  telegraph  office,  and  deliv- 
ered it  to  the  agent  of  the  company.  An- 
swering an  inquiry  as  to  what  he  said,  he 
testified  that  he  would  not  be  sure,  but  be- 
lieved that  he  said  the  message  should  be 
sent  in  haste.  Further  answering,  he  said 
he  would  not  be  positive;  that  he  could  not 
remember.  The  testimony  was  contradicted 
by  the  Thompson  agent  of  the  company,  but 
its  truth  was  a  question  for  the  determina- 
tion  of  the  jury.  There  can  be  no  question 
that  the  company's  agent  at  Thompson  knew 
from  the  message  itself  that  someone  was 
sick,  and  that  a  physician's  presence  was 
desired  at  once.  He  testified  that  he  knew 
Dr.  Andrews  was  a  physician,  and  where  he 
lived.  In  answer  to  interrogatories,  he  tes- 
tified as  follows: 

Q.  Did  you  know  what  that  telegram  was 
sent  fort 

A.  Why,  I  could  guess. 

0.  From  the  telegram  you  knew  what 
was  meant? 

A.  I  knew  that  his  services  were  required. 
That  is  all  I  knew  about  it. 

Q.  You  knew,  then,  that  there  was  some- 
thing that  required  the  attention  of  a  doc- 
tor at  once,  didn't  yout 

A.  Yes,  sir. 

The  physician  testified  that  in  prior  con- 
versations with  the  agent  at  Fairbury  he 
had  requested  that  messages  directed  to  him 
be  delivered  promptly,  and  the  agent  at 
Fairbury  had  knowledge  that  the  person  to 
whom  the  message  was  addressed  was  a 
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physician.  The  telegram  itself,  together 
with  all  the  evidence,  was  submitted  to  the 
jury;  and  they,  no  doubt,  concluded  that 
the  company  was  aware  of  its  importance, 
and  that  injury  would  likely  result  from 
delay  in  its  delivery. 

Plaintiff  in  error  contends  that  a  recovery 
on  account  of  the  pain  and  suffering  of  de- 
fendant in  error  endured  during  the  absence 
of  the  physician,  resulting  from  the  fault  of 
the  company,  cannot  be  sustained,  and  that 
such  damages  are  too  remote,  and  did  not 
dow  directly  and  naturally  from  the  ne^li- 

fence  of  the  company,  and  that  the  parues 
id  not  have  such  possible  injury  in  con- 
templation at  the  time  the  message  was  de- 
livered to  the  company  for  transmission. 
The  correct  rule,  as  we  conceive  it  to  be,  is 
that  speculative,  contingent,  and  remote 
damages  must  be  excluded,  but  that  a  party 
ffuilty  of  a  breach  of  the  contract  will  be 
held  liable  for  all  injury  fiowing  directly 
and  naturally  as  a  result  of  the  wrong, 
which  both  parties  would  have  contemplate 
if  at  the  time  the  contract  was  entered  into 
their  attention  had  been  called  to  the  nat- 
ural and  direct  consequence  of  the  breach. 
The  rule  does  not  require  that  the  parties 
must  have  contemplated  the  actual  damages 
for  which  a  recovery  would  have  been  al- 
lowed; nor  does  it  embrace  within  its  scope 
all  the  consequences  which  might  be  shown 
to  have  resulted  from  a  particular  (»nission 
of  duty,  but  only  those  which  might  prop- 
erly be  deemed  to  have  been  within  the  con- 
templation of  the  parties.  The  rule  is 
practical,  founded  on  wise  policy,  and  is 
consistent  with  equity  and  good  sense. 
Leonard  v.  New  York,  A.  d  B.  Electro  Mag- 
netic Teleg.  Co.  41  N.  Y.  544-567,  1  Am. 
Rep.  446;  Pepper  v.  Western  U.  Teleg.  Co. 
87  Tenn.  554,  4  L.  R.  A.  660,  11  S.  W.  783; 
United  States  Teleg.  Co.  v.  Wenger,  55  Pa. 
262,  93  Am.  Dec.  751.  The  rule  by  which 
to  determine  whether  damages  are  immedi- 
ate and  proximate,  or  remote  and  specu- 
lative, is  well  stated  by  Justice  Post  in  the 
case  of  8t.  Joseph  d  O.  I.  R.  Co.  v.  Hedge, 
44  Neb.  448,  62  N.  W.  887,  as  follows:    "The 

?[uestion  in  all  such  cases  is  whether  the 
acts  shown  constitute  a  continuous  succes- 
sion of  events,  so  linked  together  as  to  make 
a  natural  whole,  or  was  there  a  new  and 
independent  cause  intervening  between  the 
wrong  and  the  injury?  The  intervening 
cause  must  be  one  not  produced  by  the  al- 
leged wrongful  act  or  omission,  but  inde- 
pendent of  it,  and  adequate  to  produce  the 
result  in  question.  There  may  be,  it  is 
evident,  a  succession  of  intermediate  causes, 
each  dependent  upon  the  one  preceding  it, 
and  all  so  connected  with  the  primary  cause 
as  to  be,  in  legal  contemplation,  the  proxi- 
mate result  thereof."  In  the  case  at  bar 
there  was  no  independent  intervening  cause 
adequate  to  produce  the  result.  The  mes- 
sasre  was  sent  in  ample  time  to  prevent  the 
injury  complained  of.  It  was  not  delivered 
promptly,  and  the  physician  did  not  arrive 
at  the  residence  of  defendant  in  error 
until  after  his  services  were  no  longer  re- 
quired.    In  the  case  of  Western  U,  Teleg. 
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Co.  V.  Cooper,  1  L.  R.  A.  728,  which  is  in 
nearly  all  respects  like  the  one  at  bar,  it 
was  said:  "Damages  in  a  suit  against  a 
telegraph  company  for  failure  to  Oliver  a 
message  to  a  physician,  summoning  him  to 
attend  a  woman  in  confinement,  cannot  be 
based  upon  the  death  of  the  child  before 
birth,  and  the  grief  of  the  parents  occa- 
sioned thereby,  but  a  reasonable  considera- 
tion should  be  allowed  for  any  increased 
pain  and  mental  suffering  caused  to  the 
mother  by  the  physician^  absence."  71 
Tex.  507,  0  S.  W.  698.  In  the  case  at  bar 
there  can  be  no  doubt  that  the  labor  during 
confinement  was  prolonged  on  account  of 
the  failure  of  the  physician  to  attend,  and 
we  are  of  the  opinion  that  the  defendant  in 
error  is  entitled  to  substantial,  rather  than 
nominal,  damages. 

The  last  assignment  of  plaintifT  in  error 
is  that  the  verdict  returned  is  excessive,  be- 
ing so  large  as  to  lead  to  the  presumption 
that  it  is  Uie  result  of  passion  and  prejudice 
and  improper  influence.  It  will  be  conceded 
that  the  verdict  of  a  jury,  in  cases  properly 
submitted,  is  ordinarily  conclusive.  In  the 
absence  of  any  showing  that  the  jury  were 
improperly  influenced,  the  amount  of  the 
verdict  must  be  so  far  beyond  all  reason  as 
to  raise  a  presumption  that  it  is  the  result 
of  passion  and  prejudice.  The  only  question 
raised  for  consideration,  therefore,  under 
this  assignment,  is  whether  the  verdict  is  so 
excessive  as  to  raise  a  presumption  of  pas- 
sion and  prejudice,  calling  for  a  reversal  of 
the  case.  Counsel  say  that  it  is  more  than 
twice  as  large  as  could  fairly  be  awarded 
where  the  verdict  is  limited  to  mere  com- 
pensation. It  is  conceded  that  there  is  no 
fixed  rule  by  which  the  actual  damages  in 
a  case  of  this  kind  are  to  be  measured.  This 
beine  true,  it  would  seem  to  follow  that  the 
jury's  verdict  is  the  best  and  most  satis- 
factory means  of  determining  the  extent  of 
the  damages.  We  do  not  feel  warranted  in 
saying  that  the  verdict  is  excessive.  That 
gi*eat  pain  and  agony  ordinarily  accompany 
childbirth,  even  in  cases  where  sympathetic 
and  competent  persons  are  in  attendance  to 
render   all    assistance   lying  within    human 

fower,  is  a  matter  of  common  information, 
t  may  be  said  that  this  pain  and  agony 
are  such  that  no  person  could  negligently 
be  the  occasion  of  its  prolongation  without 
being  culpable.  We  do  not  believe  that  the 
jury  in  the  case  at  bar  returned  a  verdict 
so  excessive  in  the  premises  as  to  be  pre- 
sumptively'  the  result  of  passion  and  preju- 
dice against  plaintiff  in  error. 

After  a  careful  examination  of  the  record 
in  this  case,  we  have  arrived  at  the  conclu- 
sion that  no  prejudicial  error  occurred  at 
the  trial,  and  the  judgment  is  right,  and 
should  be  affirmed.  It  is  therefore  recom- 
mended that  the  judgment  of  the  district 
court  be  affirmed. 

Day  and  HastinsSf  GC,  concur. 


Per  Curiam: 

The  conclusion   reached  by  the  Commis- 
sioners is  approved,  and,  it  appearing  that '  L.  R.  A.  G2«' 
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the  adoption  of  the  recommendation  made 
will  result  in  a  right  decision  of  the  cause, 
it  i$  ordered  that  the  judgment  of  the  Die- 
triet  Court  he  a/firmed. 
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*1.  THe  nncliallenffed  flndlnsrs  of  faet 
by  a  referee,  when  confirmed  by  the  court, 
are  binding  on  the  party  against  whom  they 
operate,  and  from  the  legal  consequences 
flowing  therefrom  he  cannot  escape. 

2.  'Wbere  a  debtor  execvtea  a  note 
aad  iBortsave  for  a  loan  of  moaey 
at  a  lavrf ml  rate  of  iatereet,  and,  at  Its 
maturity,  enters  Into  a  new  contract  with 
the  lender  for  a  further  extension  of  the  loan, 
which  is  tainted  with  the  vice  of  usury,  and 
the  lender,  by  agreement,  retains  the  note 
and  mortgage  as  collateral  security  to  the 
usurious  contract,  in  a  suit  to  enforce  tbe 
mortgage  security  tbe  lender  is  restricted  in 
bis  recovery  to  tbe  amount  due  on  the  io- 
debtedness  at  tbe  time  of  making  tbe  usuri- 
ous contract,  after  wblcb  all  interest  l»,  by 
force  of  tbe  statute,  forfeited. 

(Sedgwick,  J.,  dissenU.) 
(March  19,  1902.) 

APPEAL  by  the  defendant  bank  from  a 
judgment  of  the  District  Court  for 
Dawson  County  dietallowing  its  lien  on  cer- 
tain property  upon  which  plaintiff  sought 
to  enforce  a  mechanic's  lien.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  H.  D.  Rhea,  for  appellant: 

Where  usurious  interest  has  been  charged 
and  not  paid,  an  action  cannot  be  main- 
tained to  recover  it;  neither  is  it  the  sub- 
ject of  a  set-off  in  defense  of  an  action 
against  the  pleader  for  affirmative  relief  on 
foreclosure  of  a  mortgage. 

The  payment  of  the  illegal  interest  as  al- 
leged, being  the  amount  merged  into  Dr. 
William  M.  Bancroft's  note,  was  a  complete 
settlement  of  the  doctor's  indebtedness  by 
his  wife,  and  cannot  be  successfully  pleaded 
in  this  action. 

Hall  V.  First  Nat.  Bank,  30  Neb.  99,  40 
N.  W.  150;  Blain  v.  Willaon,  32  Neb.  302, 
49  N.  W.  224;  Blacktccll  v.  Wright,  27  Neb. 
269,  43  N.  W.  116. 

The  original  contract  sued  on  in  this  ac- 
tion was  wholly  free  from  the  vice  and 
taint  of  usury;  and  it  will  not  be  inval- 
idated by  a  subsequent  agreement  to  pay 
usurious  interest  after  the  debt  has  ma- 
tured. 

^Headnotes  by  HoLCOSfB,  J. 

Note. — As  to  liability  of  obligors  on  an  orlg- 
Inal  coDtrnct  as  affected  by  a  renewal  or  sub- 
ptltuted  contract  wblcb  is  void,  see  note  to 
Frederick  Town  Sav.  Inst.  v.  Michael  (Md.)  S3 


1908. 


Chicago  Lumber  Co.  y.  Bancroft. 


911 


DeU  Y.  Oppenheimer,  9  Neb.  454,  4  N.  W. 
51;  Richards  v.  Kountze,  4  Neb.  200. 

All  subsequent  renewals  of  the  $1,122 
note  are,  under  the  law,  mere  collateral 
paper. 

Young  y.  Hibha,  5  Neb.  437;  Muldon  v. 
Whiilock,  1  Cow.  306,  13  Am.  Dec.  633; 
Weakly  v.  Bell,  9  Watts,  273,  36  Am.  Dec. 
116;  Ripley  v.  Qreenleaf,  2  Vt.  129;  Day  v. 
Leal,  14  Johns.  404;  Okie  Y.  Spencer,  2 
Whart  253,  30  Am.  Dec.  251. 

The  cashier  of  a  bank  has  no  authority, 
by  virtue  of  his  office  as  such,  to  release  a 
surety  unless  specifically  empowered  to  do 
so,  unless  the  debt  has  been  paid  in  fulk 

Aterchanta*  Bank  y.  Rudolf,  5  Neb.  536; 
Cochccko  Nat,  Bank  y.  Haskell,  51  N.  H. 
116,  12  Am.  Rep.  68;  Bank  of  United  States 
V.  Dunn,  6  Pet.  51,  8  L.  ed.  316;  Hodge  y. 
First  Nat.  Bank,  22  Gratt  51. 

When  the  fact  is  alleged  that  the  new  re- 
newal notes  are  taken  in  payment  of  the 
•riginal  debt  the  affirmative  is  assumed,  and 
the  fact  must  be  affirmatively  shown  by  a 
preponderance  of  the  evidence. 

Blackburn  v.  Ostrander,  5  Neb.  219; 
United  States  y.  City  Bank,  21  How.  358, 
16  L.  ed.  131. 

Messrs.  Warrlnstoii  Sc  Stewart  and 
JB.  A.  Cook,  for  appellees: 

This  note  is  within  the  rule  laid  down  in 
Cattle  v.  ffaddox,  14  Neb.  527,  16  N.  W. 
841. 

It  being  established  that  there  is  usury 
in  that  note,  it  taints  all  renewals  of  the 
note  with  the  vice  of  usury. 

The  court  ought,  as  a  conclusion  of  law, 
to  determine  that  there  was  usury  in  this 
contract,  and  that  the  cross  petitioner  is 
only  entitled  to  recover  the  amount  of  the 
principal  debt  less  the  interest  and  pay- 
ments thereon,  and  less  the  amount  of  val- 
uable collateral. 

McDonald  v.  Beer,  42  Neb.  437,  60  N.  W. 
868;  Doud  y.  Reid,  53  Mo.  App.  553. 

Holeoniliy  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff  instituted  a  suit  to  foreclose  a 
mechanic's  lien  on  real  estate,  making  the 
appellant,  the  Lexington  Bank,  and  appellees 
Bancroft  parties  defendant  in  the  action. 
Defendants  Bancroft  were  the  fee  owners  of 
the  property  involved  in  the  suit,  and  de- 
fendant bank  claimed  a  lien  thereon  by  vir- 
tue of  a  mortgage  in  its  favor  executed  by 
the  Bancrofts.  The  bank  appeared  in  the 
action,  and,  by  way  of  cross  petition,  plead- 
ed that  the  Bancrofts  were  indebted  to  it 
on  a  promissory  note  for  the  sum  of  $1,122, 
executed  by  them  to  the  bank,  and  that  said 
note  was  secured  by  a  real-estate  mortgage 
on  the  premises  described  in  the  petition, 
and  prayed  a  finding  of  the  amount  due  on 
the  note  and  mortgage,  and  that  the  same 
might  be  adjudged  a  valid  lien  on  said 
premises,  and  that  the  real  estate  be  sold  in 
satisfaction  of  the  amount  due,  if  the  same 
were  not  paid  at  a  short  date,  to  be  fixed  by 
the  court.  To  this  cross  petition  of  the 
bank  the  Bancrofts  filed  an  answer,  in 
which  the  giving  of  the  note  and  mortgage 
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was  admitted,  and,  as  a  defense,  it  was 
pleaded  that  the  contract  evidenced  thereby 
was  usurious,  in  that  by  the  agreement  of 
the  parties  thereto  a  greater  rate  of  inter- 
est w&B  charged  for  the  loan  and  forbear- 
ance of  money  than  the  rate  of  $10  per  an- 
num on  the  $100,  the  answer  setting  forth 
in  detail  the  particulars  of  the  transaction 
and  the  different  items  entering  into  the 
consideration  of  the  note,  and  the  amount 
of  unlawful  interest  included  therein.  It 
was  also  pleaded  that,  after  the  maturity  of 
the  note  and  mortgage  mentioned  in  the 
cross  petition,  a  new  contract  was  entered 
into  between  the  parties  for  a  further  exten- 
sion of  the  indebtedness,  and  that  said  con- 
tract was  likewise  usurious;  the  answer 
statinff  in  detail  the  facts  constituting  the 
alleged  usury.  Further  renewal  of  con- 
tracts was  also  pleaded,  each  of  which,  it 
was  alleged,  was  usurious,  and  that  at  the 
time  of  filing  the  cross  petition  the  defend- 
ant bank  held  two  notes  of  defendants  Ban- 
croft, other  than  the  one  declared  on,  as  evi- 
dencing the  usurious  contract  so  pleaded, 
one  being  for  the  sum  of  $1,400  and  tne  other 
for  the  sum  of  $200,  giving  the  dates  and 
matiu-ity  thereof.  The  answer  prayed  for 
an  accounting,  and  the  ascertainment  of  the 
amount  actually  due  the  bank,  after  allow- 
ing credits  and  payments  claimed  to  exist 
in  favor  of  the  mortgagors,  and  for  general 
equitable  relief.  There  were  other  issues 
tendered  by  the  answer,  as  to  certain  col- 
laterals alleged  to  have  been,  given  to  se- 
cure the  debt,  for  the  proceeds  and  value  of 
which  the  Bancrofts  claimed  they  were  enti- 
tled to  credit;  but,  as  all  such  matters  are 
eliminated  from  the  questions  presented  for 
our  consideration  by  this  appeal,  we  need 
not  further  notice  them.  A  reply  was  filed, 
denying  the  usury  alleged  in  each  and  all 
of  the  transactions  mentioned  in  the  an- 
swer; the  reply  stating  in  detail  the  items 
entering  into  each  of  the  notes  executed  by 
the  Bancrofts,  and  the  amount  of  interest 
charged  in  each,  which,  it  was  alleged,  did 
not  exceed  10  per  cent  per  annum,  and  on 
the  issues  thus  framed  the  parties  went  to 
trial.  A  referee  was  appointed  to  take  the 
testimony  and  report  to  the  court  the  evi- 
dence, with  its  findings  of  fact  and  c(mic1u- 
sions  of  law.  We  will  only  notice  such  por- 
tion of  the  report  of  the  referee  and  the  ac- 
tion of  the  trial  court  thereon  on  excep- 
tions by  the  defendants  Bancroft  as  seems 
necessary  to  an  intelligent  understanding  of 
the  points  involved  in  the  consideration  of 
the  case  on  appeal.  We  are  not  favored 
with  a  brief  on  the  part  of  the  anpellees 
Bancroft,  and  are  compelled  to  decide  the 
controversy  upon  the  record  and  a  brief  by 
appellant's  counsel,  with  such  independent 
research  as  we  have  had  time  for  at  our 
command. 

The  referee  made  several  findings  of  fact, 
those  material  to  the  question  now  under 
consideration  being  as  follows:  "(6)  1 
find  that  neither  upon  the  note  for  $1,122 
made  by  the  defendants  Bancroft  to  the  de- 
fendant Lexington  Bank,  and  by  them  deliv- 
ered to  it,  which  note  is  set  forth  in  the  de- 
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fendant  Lexington  Bank's  cross  petition  and 
answer,  nor  upon  any  of  the  notes  of  which 
it  is  a  renewal,  nor  upon  any  of  the  items 
which  are  included  in  said  note  of  which  it 
is  a  renewal,  was  there  contracted  i&c,  re- 
ceived, or  reserved  a  rate  of  interest  exceed- 
ing 10  per  cent  per  annum,  said  note  being 
the  one  secured  by  the  mortgage  set  out  in 
said  cross  petition.  (7)  I  find  that  no  part 
of  said  $1,122  note  has  been  paid,  and  there 
is  now  due  thereon  the  sum  of  $1,865.88, 
according  to  the  terms  thereof.  (8)  I  find 
that  on  the  12th  day  of  April,  1893,  a  new 
note  for  the  sum  of  $1,299  was  made  and 
delivered  by  the  defendants  Florence  M. 
Bancroft  and  William  M.  Bancroft  to  the 
defendant  Lexington  Bank,  as  a  renewal  of 
the  said  $1,122  note,  and  for  the  purpose  of 
keeping  the  obligation  created  by  said  $1,- 
122  note  in  bankable  shape,  the  said  $1,122 
note  being  retained  by  the  defendant  bank, 
and  marked  "Collateral,"  as  shown  by  in- 
dorsement thereon,  and  said  mortgage  was 
also  retained  by  said  bank ;  that  from  time  to 
time  after  the  making  and  delivery  of  said 
renewal  other  renewals  were  made  and  de- 
livered bv  the  defendants  Florence  M.  Ban- 
croft and  William  M.  Bancroft  to  the  de- 
fendant Lexington  Bank,  for  the  same  pur- 
pose, said  $1,122  note  and  said  mortgage 
still  being  retained  by  said  bank.  (9)  I 
find  that  in  these  renewals  and  on  them  a 
greater  rate  of  interest  than  10  per  cent  per 
annum  was  contracted  for,  by  and  between 
the  parties  an4  by  the  defendant  bank,  and 
by  it  char<;ed  and  included  in  said  notes. 
(10)  I  find  that  all  of  these  renewals  have 
been  canceled  and  surrendered  by  the  de- 
fendant bank  to  the  defendants  Bancroft, 
excepting  the  last  two  given,  one  of  which 
two  is  for  the  sum  of  $1,400,  dated  January 
14,  1896,  and  signed  by  Florence  M.  Ban- 
croft and  William  Bancroft;  and  the  other 
is  for  the  sum  of  $200,  dated  January  9, 
1897,  and  made  by  William  M.  Bancroft, 
into  which  two  notes  all  of  the  other  renew- 
als were  merged;  and  the  said  $200  note  is 
the  one  in  these  findings  mentioned  in  which 
said  taxes  and  said  interest  found  to  have 
been  naid  by  William  M.  Bancroft  were  in- 
cludea,  together  with  other  items  of  indebt- 
edness of  said  W^illiam  M.  Bancroft  to  said 
bank."  As  a  conclusion  of  law  the  referee 
found  that  the  bank  hid  a  valid  lien  on  the 
premises  mortgaged  for  the  amount  found 
due  by  the  seventh  finding  of  fact,  and  was 
entitled  to  a  decree  of  foreclosure  as  prayed, 
and  a  sale  of  the  premises  in  satisfaction 
of  the  amount  found  due.  On  objections 
and  exceptions  by  the  defendants  Bancroft, 
the  trial  court  set  aside  the  seventh  finding 
of  fact,  and  approved  and  confirmed  the  re- 
mainder. The  court  construed  the  referee's 
ninth  finding  to  be  and  mean  that  at  the 
time  the  indebtedness  was  renewed,  April 
12,  1893,  a  new  and  original  contract  was 
entered  into,  and  the  note  and  mortgage 
sued  on  were,  by  agreement  of  the  parties, 
retained  as  collateral  security  to  the  con- 
tract then  entered  into,  and  so  found,  in  ef- 
fect, that  such  contract  was  tainted  with 
the  vice  of  usury,  as  was  found  by  the  ref- 
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eree,  and  that  the  amount  then  due  on  the 
indebtedness  was  the  sum  of  $1,238.13,  to 
which  sum  the  cross  petitioner  was  limited 
in  its  recovery,  by  reason  of  the  usurious 
character  of  the  contract,  less  credits  which 
should  be  applied  thereon,  and  regarding 
which  there  is  no  controversy,  and  entered  a 
decree  of  foreclosure  accorduigly.  The  bank 
appeals. 

It  is  argued,  in  substance,  that»  the  note 
sued  on  being  free  from  the  vice  of  usury, 
and  retained  oy  the  payee,  the  renewal  con- 
tract did  not  discharge  the  indebtedness 
evidenced  thereby,  and  that  the  agreement 
to  take  usury,  eves  though  made,  could  not 
affect  such  note  and  mortgage,  and  that  the 
bank  was  entitled  to  recover  the  full 
amount  due  thereon,  including  interest,  ac- 
cording to  its  terms;  that  the  contracts  of 
renewal  can  only  be  regarded  in  their  char- 
acter as  collateral  to  the  principal  indebt- 
edness, which  is  unaffected  by  any  subse- 
quent usurious  agreement.  It  is  also  con- 
tended that  the  evidence  will  not  support 
the  finding  of  the  referee  that  usury  was 
contracted  for  in  all  or  either  of  the  re- 
newal notes  given  after  the  maturity  of  the 
note  for  $1,122,  which  was  made  the  foun- 
dation of  the  bank's  cause  of  action*  as 
stated  in  its  cross  petition.  As  the  bank 
did  not  challenge  the  findings  of  the  ref- 
eree, which  were,  with  the  exception  noted, 
confirmed  by  the  court,  we  thii^  it  is  now 
bound  by  such  findings,  and  cannot  be  heard 
to  dispute  their  truUifulness,  or  escape  the 
legal  consequences  flowing  therefrom. 

This,  therefore,  leaves  but  one  question  to 
be  determined,  and  that  is,  What  is  the  le- 
gal effect  with  respect  to  ibe  rights  of  the 
contesting  parties,  because  of  the  contract  of 
renewal  entered  into  between  them,  where- 
by it  was  agreed  that  usurious  interest 
should  be  charged  for  the  further  loaning  of 
the  money  for  which  the  notes  were  given, 
which  indebtedness  prior  to  the  time  of  the 
first  renewal  had  been  evidenced  by  the 
note  and  mortgage  pleaded  in  the  bank's 
cross  petition,  and  which  was  found  to  be 
free  from  the  taint  of  usury?  Was  it  an 
extension  of  the  time  of  payment  under  the 
old  contract,  which  was  tree  from  usury,  or 
was  the  nature  of  the  transaction  such  as  to 
give  it  the  character  of  a  new  contract  af- 
fected with  the  vice  of  usury?  The  finding 
of  the  referee,  though  somewhat  obscure, 
was,  we  think,  as  construed  and  found  by 
the  trial  court,  a  finding  that  the  original 
indebtedness  was  satisfied  by  the  execution 
of  the  new  note  then  given  providing  for 
the  payment  of  the  sum  for  which  made 
payable,  at  a  stated  time  in  the  future,  and 
the  retention  of  the  note  and  mortgage 
originally  given,  as  collateral  security  for 
the  fulfilment  of  the  contract  last  entered 
into.  The  evidence  as  to  the  course  of  deal- 
ings between  the  parties  fully  justifies  this 
inference.  It  was  as  though  the  parties 
had  canceled  the  evidence  of  the  old  indebt- 
edness, and,  as  security  to  the  new,  executed 
a  note  and  mortgage  on  the  debtor's  real  es- 
tate and  delivered  the  same  as  collateral  to 
the  unsecured  notes  evidencing  the  usurious 
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contract  This  is,  in  effect,  whAt  was  in 
fact  done.  The  note  and  mortgage  were 
satisfied  for  the  purpose  for  wnich  they 
were  executed  and  retained  by  the  creditor 
as  further  security  to  the  notes  evidencing 
the  new  contract.  The  transaction  by  which 
the  first  renewal  was  accomplished,  and 
which  was  tainted  with  usury,  as  well  as  all 
subsequent  transactions  relating  to  the  ex- 
tension of  the  time  of  the  payment  of  the 
debt,  falls,  we  think,  within  the  principle  of 
the  rule  stated  in  McDonald  v.  Beer,  42 
Neb.  437,  60  N.  W.  868,  in  which  it  is  held: 
^'Where  a  loan  is  made  at  a  legal  rate  of  in- 
terest, and  a  note  executed  as  evidence  of 
the  indebtedness  thereby  created,  and  at  the 
maluritr  of  the  note  a  contract  is  made  by 
which  tne  time  of  payment  is  extended,  and 
a  new  note  is  given,  in  which  is  included  in- 
terest on  the  amount  of  the  loan  at  a  usuri- 
ous rate  for  the  time  of  the  extension,  the 
renewal  note  is  tainted  with  usury."  In  the 
opinion  it  is  said:  "The  judge  who  tried 
the  case  in  the  district  court  evidently 
adopted  the  view  that  the  transaction  was 
an  illegal  one,  or  tainted  with  usurv,  from 
the  date,  January  16,  1885,  when  the  first 
renewal  notes  were  given  in  part  for  the  in- 
terest figured  at  a  usurious  rate,  and  ren- 
dered judgment  for  the  amounts  loaned, 
with  legal  interest  from  the  dates  of  incep- 
tion to  January  16,  1885,  deducting  there- 
from the  several  sums  paid;  and  this,  we 
think,  was  right,  and  according  to  the  cor- 
rect rule  of  law  as  applied  to  such  transac- 
tions. Where  a  loan  is  made  at  a  legal 
rate  of  interest,  and  a  note  executed  as  evi- 
dence of  the  indebtedness  thereby  created, 
and  at  the  maturity  of  the  note  a  contract 
is  made  by  which  the  time  of  payment  is 
extended,  and  a  new  note  is  given,  in  which 
is  included  interest  on  the  amount  of  the 
loan  at  a  usurious  rate  for  the  time  of  the 
extension,  the  renewal  note  is  tainted  with 
usury.  Tyler,  Usury,  362;  Webb  v.  Bishop, 
101  N.  C.  99,  7  S.  E.  698,  and  cases  cited." 
Applying  the  rule  above  cited  to  the  case  at 
bar,  the  bank  would  be  entitled  to  recover 
the  amount  of  the  original  indebtedness 
evidenced  by  the  $1,122  note,  with  all  law 
ful  interest  accrued  thereon  to  the  date  of 
the  renewal  contract,  when  usury  was 
charged  and  contracted  for,  after  which,  by 
reason  of  the  force  of  the  statute  on  usury, 
the  creditor  must  lose  all  interest  which 
would  otherwise  accrue:  and  all  payments 
made,  whether  as  interest  or  as  a  part  of 
the  principal,  would  apply  in  extinguish- 
ment of  the  principal  and  lawful  interest 
accrued  to  that  time.  The  decree  of  the 
district  court  based  on  the  findings  of  the 
referee  conformed  to  the  rule  stated;  and 
this,  we  think,  adjusted  the  diflferences  be- 
tween the  parties  in  harmony  with  the  law. 
The  note  and  mortgage  sued  on  were  held 
as  a  pledge  to  the  payment  of  the  valid  de- 
mands owing  by  the  makers  to  the  payee, 
and  nothing  more.  Whatever  sum  was 
justly  due  tibe  bank  on  the  principal  indebt- 
edness, to  which  the  mortgage  was  held  as 
collateral  security,  the  bank  had  the  right 
to  subject  the  property  mortgaged  to  its 
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satisfaction;  but  it  could  not  claim  or  re- 
cover a  greater  sum,  or  establish  a  lien  for 
a  greater  amount,  than  was  actually  due  on 
the  principal  indebtedness.  To  the  extent 
that  the  principal  notes  evidencing  the  in- 
debtedness existing  between  the  parties  fail, 
because  of  their  usurious  character,  to  the 
same  extent  would  the  collateral  security 
fail.  Webb,  Usury,  §  318;  BeU  v.  Lent,  24 
Wend.  230;  Moncure  v.  Dermott,  13  Pet. 
345,  10  L.  ed.  193;  Kellogg  v.  Adame,  39  N. 
Y.  28,  and  authorities  therein  cited. 

The  decree  of  the  District  Court  gave  to 
each  of  the  parties  their  lawful  dues,  and 
is  accordingly  affirmed. 

SnlllTaji,  Ch.  J.,  concurring: 

I  agree  fully  with  the  views  expressed  in 
the  foregoing  opinion.  It  is  the  business  of 
the  courts  to  ascertain  the  agreements  of 
parties,  not  to  make  agreements  for  them 
by  presuming  the  existence  of  mutual  in- 
tentions which  in  truth  never  existed.  It 
is  entirely  clear  from  the  indorsement  on 
the  original  note  that  it  was  to  be  held  by 
the  bank  as  collateral  security.  In  other 
words,  it  became,  by  the  express  contract  of 
the  parties,  a  mere  incident  or  accessory  of 
the  renewal  notes.  This  contract  was  sup- 
ported by  a  valuable  consideration,  and  I 
can  conceive  of  no  sound  legal  reason  why 
it  is  not  enforceable.  The  amount  due  up- 
on the  original  note  could  not  be  made  the 
measure  of  the  bank's  recovery  without  vio- 
latinff  the  agreement  under  which  the  re- 
newal notes  were  given.  The  parties  hav- 
ing, by  a  valid  contract,  made  the  original 
note  collateral,  it  is  collateral,  and  must  be 
dealt  with  as  such.  If  the  renewal  notes 
were  wholly  void,  the  case  would  be  differ- 
ent, for  then  there  would  be  no  considera- 
tion for  the  agreement  making  the  original 
note  a  mere  adjunct  of  the  renewals. 

Sedgrwiek,  J.,  dissenting: 

The  proposition  that  the  giving  of  the 
renewal  note,  by  which  it  was  agreed  te  pay 
an  illegal  rate  of  interest  upon  the  loan, 
operated  te  make  the  original  note  and 
mortgage  usurious,  seems  to  me  unsound. 
In  Bumhisel  v.  Firman,  22  Wall.  170,  22 
L.  ed.  766,  it  is  said:  ''If  a  security  found- 
ed upon  a  prior  one  be  fatally  tainted  with 
that  vice  [usury],  and  the  prior  one  were 
free  from  it,  but  given  up  and  canceled,  and 
the  latter  one  thereafter  be  adjudged  void, 
the  prior  one  will  be  revived,  and  may  be 
enforced  as  if  the  latter  one  had  not  been 
given."  In  Rountree  v.  Brinson,  98  N.  C. 
107,  3  S.  E.  747,  it  is  held:  "When  a  note 
or  bond  taken  for  a  valid  debt,  or  te  renew 
a  valid  note,  is  void  for  usury,  the  creditor 
may,  in  an  action  thereon,  recover  judg- 
ment for  the  valid  debt,  when  the  complaint 
alleges  the  facte  constituting  that  debt;  and 
an  assignee  of  the  note  or  bond  has  the  same 
righte  as  the  original  creditor."  To  the 
same  effect  are  Cook  v.  Ba^ines,  36  N.  Y. 
520;  Farmers*  d  M,  Bank  v.  Joslyn,  37  N. 
Y.  353;  Rioe  v.  Welling,  5  Wend.  595;  Rus- 
sell v.  IfeUon,  99  N.  Y.  119,  1  N.  E.  314. 
In  Farmers  d  M.  Bank  v.  Joslyn,  37  N.  Y. 
58 
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363,  it  was  said:  "The  infected  contract 
did  not  absolve  the  mortgagor  from  his  an- 
tecedent obligations;  nor  did  it  impair  the 
rights  of  the  plaintiff  under  a  prior  and 
valid  agreement.  It  is  true  that  the  usurer 
is  not  permitted,  at  his  own  election,  to  al- 
lege his  illegal  act,  as  a  ground  for  rein- 
stating an  old  security;  but  it  is  equally 
true  that  a  party,  who  claims  to  be  the  vic- 
tim of  exaction,  cannot  avail  himself  of  the 
invalidity  of  a  later  contract,  as  a  shield 
from  liability  on  one  of  earlier  date,  which 
was  honest  and  free  from  vice.  Brotcn  v. 
Detccy,  1  Sandf.  Ch.  57;  Swarttcout  v. 
Payne,  19  Johns.  294,  10  Am.  Dec.  228; 
Billington  v.  Wagoner,  33  N.  Y.  31;  La 
Farge  v.  Herter,  9  N.  Y.  241 ;  Crane  v.  Hub- 
hcl,  7  Paige,  413."  Some  of  the  cases  were 
decided  under  statutes  providing  that  a 
usurious  note  is  void,  and  the  fact  is  men- 
tioned that  the  giving;  of  such  a  contract 
would  furnish  no  consideration  for  the  sur- 
rendering of  the  former  valid  one,  but  I  do 
not  see  any  reason  for  making  a  distinction 
in  this  case.  The  finding  of  the  referee  was 
that  all  of  the  renewals  which  were  usuri- 
ous had  been  canceled  and  surrendered  by 
the  bank  to  the  defendants  Bancroft,  ex- 
cepting the  last  two  given,  and  that  when 
the  first  usurious  renewal  was  given  the 
original  note,  which  was  not  usurious,  was 
marked  ''Collateral,"  and  it,  with  the  mort- 
gage securing  it,  was  retained  by  the  bank. 
It  was  upon  this  mortgage  and  note  that 
this  action  was  brought.  There  was  then  no 
agreement  on  the  part  of  the  bank  to  sur- 
render or  cancel  the  note  and  mortgage  in 
suit.  On  the  other  hand,  it  was  expressly 
agreed  that.it  should  remain  a  valid  obliga- 
tion, nnd  be  held  as  collateral  to  the  subse- 
quently executed  renewal  notes.  It  may 
be  admitted  that  these  transactions  amount- 
ed to  new  agreements  to  pay  an  illegal  rate 
of  interest  on  the  original  principal,  but 
this  would  not  affect  the  liability  on  the 
note  and  mort^oge  in  suit.  In  Richards  v. 
Kountze,  4  Neb.  200,  after  the  original 
notes,  which  were  not  tainted  with  usury, 
became  due,  a  contract  was  indorsed  thereon, 
by  which  it  was  agreed  to  extend  the  time 
of  payment  of  the  principal  of  the  indebted- 
ness, nnd  to  pay  usurious  interest  for  such 
extension.  Justice  Gantt,  delivering  the 
opinion  of  the  court,  said :  "If  the  original 
contract  is  bona  fide,  and  wholly  free  from 
the  taint  of  usury,  then  no  subsequent 
agreement  to  pay  usury,  or  an  usurious  pre- 
mium upon  the  debt,  will  invalidate  the  in- 
strument given  for  the  payment  of  the  debt, 
or  affect  the  original  contract  with  the  vice 
of  usury,  or  prevent  the  collection  of  the 
debt,  with  its  legal  interest.  And  this 
proposition,  I  think,  is  well  founded  in 
principle,  and  just  in  equity;  for,  if  there 
was  once  a  valid  subsisting  debt,  bearing 
interest,  the  contract  creating  such  debt 
oannot  be  impaired  or  destroyed  by  a  sub 
sequent  void  agreement.  Such  agreement 
would  be  a  mere  nullity,  and  could  not  im- 
pair or  destroy  rights  acquired  under  a 
valid  subsisting  contract.  Stewart  v.  Pe- 
«ree,  55  N.  Y.  623,  14  Am.  Rep.  352;  Rice 
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v.  Welling,  5  Wend.  597;  Rogers  v.  Baih- 
bun,  1  Johns.  Ch.  367;  Early  v.  AfoAon,  1» 
Johns.  150,  10  Am.  Dec.  204."  This  case 
was  approved  and  followed  in  Dell  v.  Op- 
penheimer,  9  Neb.  454,  4  N.  W.  51.  U  in 
giving  the  renewal  notes  it  had  been  ex- 
pressly agreed  that  they  should  take  the 
place  of  the  former  note,  and  if  the  former 
note  had  thereupon  been  canceled  and  sur- 
rendered to  the  maker,  and  the  mortgage 
released  of  record,  it  might  be  (questioned 
whether,  under  our  statute,  the  illegal  re- 
newals could  be  rejected,  and  an  action 
maintained  to  reinstate  the  former  securi- 
ties which  had  been  surrendered  and  can- 
celed for  the  sole  consideration  of  an  illegal 
agreement;  but  the  facts  in  this  case,  u 
found  by  the  referee,  do  not  present  that 
(question.  Here  it  was  agreed  that  the  orig- 
inal valid  note  and  mortage  should  con- 
tinue as  a  liability  against  the  makers 
thereof,  and  it  seems  to  me  clear  that  the 
holder  of  the  valid  note  and  mortgage  can 
maintain  this  action  thereon,  unaffected  by 
the  subsequent  illegal  agreement.  McDon- 
ald V.  Beer,  42  Neb.  437,  60  N.  W.  868,  does 
not  seem  to  be  in  point,  because  in  that  ca^e 
the  action  was  on  the  renewal  note,  which 
was  affected  with  usury,  and  in  this  case 
the  action  is  upon  the  original  note  and 
mortgage,  in  which  there  was  no  usury. 

I  think  the  decree  should  be  entered  for 
the  amount  of  the  note  sued  on  and  inter- 
est, as  reported  by  the  referee. 


Mary  C.  KITCHEN,  Plff,  in  Err^ 

V, 

William  O.  CHAPIN. 
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*A  married  'woman  la  liable  on  Iter 
aruaraniF  of  a  promlaaorT'  note  owned 
by  ber  and  made  payable  to  her  order,  and 
the  purchaser  of  such  a  note  Is  not  driven 
to  an  Inquiry  of  the  purpose  to  which  she  in- 
tends to  devote  the  proceeds  of  a  sale  thereof. 

(March  5.  1902.) 

ERROR  to  the  District  Court  for  Lan- 
caster County  to  review  a  judgment  in 
favor  of  plaintiff  in  an  action  brought  to 
recover  upon  a  guaranty  of  a  promissory 
note.     Affirmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

*Headnote  by  Dufpib,  C. 


Note. — As  to  wife's  powers  and  liabilities 
in  relation  to  negotiable  instruments  generallj. 
see  also.  In  this  series,  Robinson  v.  Queeo 
(Tenn.)  3  L.  R.  A.  214;  Binney  v.  Globe  Nat. 
Bank  (Mass.)  6  L.  R.  A.  379 :  Roop  v.  Real  Es- 
tate Investment  Co.  (Pa.)  7  L.  R.  A.  211 :  Mil- 
ler V.  Shields  (Ind.)  8  L.  R.  A.  406,  with  noU 
ns  to  married  woman's  contract  as  aar^tj: 
Vorels  V.  NuBsbaum  (Ind.)  16  L.  R.  A.  45: 
r>ederick  Town  Sav.  Inst.  v.  Michael  (Md.) 
:i3  L.  R.  A.  628:  Harrisburg  Nat.  Bank  t. 
Brndshaw  (Pa.)  54  L.  R.  A.  597;  McCollnm 
V.  Boughton  (Mo.)  35  L.  R.  A.  480:  and 
Thompson  v.  Taylor  (N.  J.  L.)  54  L.  B.  A.  5S5 
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Mewra.  Monlac  Brotlierfly  for  plain- 
tiff in  error: 

Even  where  the  wife  signed  a  note  with 
her  husband,  and  gave  a  mortgage  to  secure 
it  upon  her  own  real  estate,  she  would  not 
be  tK>und  for  a  deficiency  judgment,  where 
it  appears  that  the  actual  fruits  of  the 
transaction  went  to  her  husband. 

Grand  Island  Bkg.  Co.  v.  Wright,  53  Neb. 
674.  74  N.  W.  82;  Godfrey  v.  Megahan,  38 
Neb.  748.  57  N.  W.  284. 

The  effect  of  our  statutes  is  to  enable  a 
married  woman  to  bind  her  separate  prop- 
erty to  the  same  extent  only  that  she  could 
formerly  bind  it  in  equity. 

Kocher  v.  Cornell,  59  Neb.  316,  80  N.  W. 
911. 

Estoppels  in  pais  are  not  applicable  to 
married  women. 

2  Herman,  Estoppel,  $  1116;  Innia  v. 
Templeton,  96  Pa.  262,  40  Am.  Rep.  643. 

Afr.  J.  S.  Kirkpatrick  for  defendant  in 
error, 

Duffle,  C,  filed  the  following  opinion: 
William  G.  Chapin  brought  tliis  action  in 
the  district  court  of  Lieuncaster  county 
against  Marv  C.  Kitchen  and  A.  D.  Kitchen, 
alleging  as  his  cause  of  action  that  he  was 
the  owner  of  a  promissory  note  for  $500 
made  by  James  U.  O'Neill,  and  payable  to 
the  order  of  Mary  C.  Kitchen;  that  after 
the  execution  and  delivery  of  said  note,  and 
before  the  maturity  thereof,  the  said  Mary 
C.  Kitchen  sold,  assigned,  and  delivered  the 
note  to  him,  and  for  that  purpose  the  said 
Mary  C.  Kitchen  and  A.  D.  Kitchen  indorsed 
on  the  back  of  said  note  the  following: 

For  value  received,  I  hereby  assign  the 
within  note  unto  William  G.  Chapin,  and 
hereby  guaranty  payment  of  the  same,  and 
waive  demand  and  notice  of  protest  on  same 
when  due.  Mary  C.  Kitchen. 

A.  D.  Kitchen. 

It  is  alleged  that  the  note  is  due  and  un- 
paid, and  judgment  is  asked  against  the 
defendants^  Mary  C.  Kitchen  filed  the  follow- 
ing answer:  "Now  comes  Mary  C.  Kitch- 
en, and,  for  her  answer  to  the  petition  of 
the  plaintiff,  says:  At  the  time  the  note 
sued  on  was  executed,  and  the  indorsements 
of  assi^ment  and  guaranty  made,  she  was 
a  mamed  woman,  the  wife  of  her  codefend- 
ant,  A.  D.  Kitchen,  and  living  with  him. 
That  previous  to  this  time  she  owned  some 
city  lots  in  Lincoln,  of  uncertain  value.  Her 
said  husband  was  engaged  in  the  erection  of 
some  brick  buildings  in  said  city,  and  was 
needing  money.  This  defendant  said  to  him 
if  he  could  sell  some  of  her  lota  she  would 
make  a  deed  to  the  purchaser,  and  he,  her 
■aid  husband,  could  have  the  money  realized 
from  said  sales  to  use  in  the  erection  of  the 
said  buildings  he  was  erecting.  Later  he 
represented  to  her  that  he  had  negotiated  a 
sale  for  certain  lots,  and  asked  her  to  exe- 
cute a  deed  to  the  same  to  the  defendant 
O'Neill,  which  she  did.  Later  he  brought  to 
her  the  note  and  mortgage  in  suit,  and  asked 
her  to  write  her  name  on  the  back  of  it,  so 
he  could  use  it  in  his  business,  which  she 
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did.  The  defendant  alleges  that  she  had  no 
business  dealings  wi^h  the  plaintiff  what- 
ever; that  she  has  never  been  engaged  in 
any  trade  or  business,  and  did  not  get  or 
receive  any  benefit  or  consideration  for  the 
sale  of  said  lots,  or  for  the  execution  of  the 
deed  she  executed  thereto,  or  for  the  trans- 
fer of  said  note  to  the  plaintiff,  or  for  said 
assignment  and  guaranty.  She  alleges  that 
she  did  not  enter  into  said  contract  of  guar- 
anty for  the  purpose  of  binding  her  separate 
estate,  or  with  reference  thereto,  but  only 
for  the  purpose  of  passing  the  title  of  said 
note,  so  her  husband  could  get  the  money 
to  use  in  his  own  business  and  enterprises. 
Wherefore  she  prays  that  she  may  go  hence 
without  day,  and  recover  her  costs."  The 
reply  is  a  practical  admission  of  all  the 
facts  set  out  in  the  answer,  except  that  she 
did  not  indorse  the  note  for  the  purpose  of 
binding  her  separate  estate,  or  with  refer- 
ence thereto.  The  case  was  tried  to  the 
court  without  a  jury,  and  judgment  entered 
for  the  plaintiff  below,  and  Mrs.  Kitchen 
has  taken  error  to  this  court. 

The  only  question  presented  by  the  record 
i.s  whether  the  plaintiff  in  error,  a  married 
woman,  is  liable  upon  her  guaranty,  under 
the  admitted  facts  in  this  case.  In  order  to 
assist  her  husband  in  some  building  opera- 
tions in  which  he  was  engaged,  she  sold  cer- 
tain lots  which  she  owned  in  her  own  right, 
taking  this  note  as  a  part  of  the  purchase 
price.  For  the  purpose  of  negotiating  the 
note,  and  obtaining  money  thereon  for  her 
husband's  use,  she  guaranteed  payment  of 
the  note,  in  the  form  above  shown.  Was 
this  a  contract  relating  to  her  separate 
estate,  and  did  she  intend  thereby  to  bind 
her  separate  estate?  In  Grand  Island  Bkg, 
Co,  V.  Wright,  53  Neb.  574,  74  N.  W.  82, 
Judge  Norval,  in  speaking  of  the  liabilities 
of  a  married  woman  under  our  enabling  act, 
remarks  at  page  578,  53  Neb.,  and  page  83, 
74  N.  W.:  "But  this  statute  does  not,  ex- 
pressly nor  by  implication,  enlarge  a  wife's 
capacity  to  contract  generally.  She  can  buy 
and  sell  property  in  her  own  name  and 
upon  her  own  account,  and  enter  into  valid 
contracts  with  reference  to  her  separate  es- 
tate, the  same  as  if  she  were  a  feme  sole,  or 
as  a  married  man  may  in  relation  to  his 
property."  It  is  undisputed  that  the  note 
in  suit  was  taken  by  Mrs.  Kitchen  on  a  sale 
of  her  separate  property,  and  that  the  note 
itself  was  her  separate  property.  She  had 
the  same  right  to  hold  and  collect  it  or  sell 
and  negotiate  it  that  a  married  man  would 
have,  and  in  the  sale  and  transfer  of  the 
note  she  could  undoubtedly  bind  herself  by 
any  contract  of  indorsement  or  guaranty 
that  is  usual  or  customary  in  the  sale  and 
transfer  of  such  instruments.  The  contract 
was  one  relating  wholly  to  her  separate  es- 
tate, in  relation  to  which  the  statute  em- 
powers her  to  contract  with  the  same  free- 
dom and  to  the  same  extent  as  though  she 
were  unmarried.  The  fact  that  the  proceeds 
of  the  sale  of  the  note  were  to  go  into  her 
liusband's  business  would  not  in  the  least 
affect  her  power  to  guarantee  the  payment 
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of  the  notej  and  to  Und  herself  by  such 
guaranty.  • 

The  third  finding  of  the  court  Ib  as  fol- 
lows: ''That,  before  the  purchase  of  said 
note  by  the  plaintiff,  Mary  C.  Kitchen  had 
given  said  note  to  the  defendant  A.  D.  Kit- 
chen to  use  by  him  in  his  business,  but  that 
before  said  purchase  said  Mary  C.  Kitchen 
figned  the  guaranty  hereinbefore  found,  and 
authorized  her  husband  to  put  said  note  in 
circulation  with  said  guaranty  thereon."  It 
is  Insisted  that  this  finding  shows  that  Mrs. 
Kitichen  had  parted  with  all  interest  in  the 
note,  and  had  given  the  same  to  her  hus- 
band, prior  to  indorsing  the  same,  and  that 
she  is  therefore  no  more  liable  upon  her  in- 
dorsement than  she  would  be  by  indorsing 
the  note  of  her  husband  or  of  some  third  par- 
t^.  This  third  finding  of  the  court  is  incon- 
iistent  with  the  admitted  facts,  and  we  think 
it  is  not  to  be  considered.  It  is  undoubtedly 
true  that  Mrs.  Kitchen  agreed  with  her  hus- 
band, prior  to  a  sale  of  Uiis  note  to  the  de- 
fendant in  error,  that  he  might  sell  some  of 
her  lots  and  use  the  proceeds  in  his  business. 
As  before  stated,  the  note  in  question  was 
taken  as  part  consideration  on  the  sale  of 
some  of  her  lots;  and,  in  the  sense  that  she 
had  agreed  with  her  husband  to  five  him  the 
proceeds  of  these  lots,  she  had  given  him 
this  note.  The  record  and  her  own  answer 
make  it  plain,  however,  that  she  never  trans- 
ferred to  her  husband  the  legal  title  to  the 
note  by  indorsing  the  same  to  him ;  and  her 
answer  admits  that  she  indorsed  the  note  at 
the  request  of  her  husband  in  order  that  it 
might  he  sold,  and  the  proceeds  used  in  his 
business.  We  think  that  she  is  bound  hj  the 
allegations  of  her  answer,  and  that,  fairly 
construed,  admits  that  she  indorsed  the  note 
in  its  present  form  for  the  sole  purpose  of 
negotiating  the  same  and  transferring  the 
tiUe. 

Our  attention  has  been  called  to  some 
cases  from  other  states,  and  particular  at- 
tention directed  to  Kussel  v.  People's  Sav. 
Bmk,  39  Mich.  671,  33  Am.  Rep.  444.  It 
appears  from  the  statement  of  facts  made 
by  Judge  Cooley  in  that  case  that  Mrs.  Rus-. 
sel,  a  married  woman,  was  the  owner  of  a 
note  made  to  her  by  the  Hamtramck  Iron 
Works.  She  was  also  a  stockholder  in  the 
Detroit  Car  Works.  The  latter  company 
was  indebted  to  the  People's  Savings  Bank, 
which  threatened  suit  for  the  collection  of 
Its  claim.  To  prevent  suit,  Mrs.  Russel  in- 
dorsed the  note  nven  her  by  the  Hamtramck 
Iron  Works,  and  gave  it  to  the  bank  as  a 
collateral  security  for  the  debt  due  it  from 
the  car  company.  The  note  not  being  paid 
at  maturity,  the  bank  brought  suit  against 
Mrs.  Russel  upon  her  indorsement.  Judg- 
ment went  against  her  in  the  superior  court, 
which  was  reversed  in  the  supreme  court 
upon  the  ground  that  her  contract  of  in- 
dorsement was  made  for  the  benefit  of  the 
bank,  and  that  she  could  not  bind  herself  as 
surety  for  another.  The  statement  of  the 
case  shows  that  she  indorsed  this  note,  not 
for  any  purpose  of  her  own,  but  as  security 
for  the  payment  of  a  debt  due  the  bank  from 
the  car  company,  and  the  fact  that  she  was 
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a  atodcholder  in  the  company  could  not  en- 
large her  liability  on  the  contract.  Judge 
Cooley  disposes  ot  such  a  claim  in  the  fol- 
lowing apt  words:  "But  it  is  said  that  in 
this  ease  the  suretyship  was  for  the  benefit 
of  a  corporation  in  which  Mrs.  Russ^  was 
a  stockholder,  and  therefore  she  must  be 
supposed  to  have  had  in  view  in  making  it 
her  own  interest  in  the  corporation.  Mrs. 
Russel,  however,  was  not  identified  *  with 
the  corporation  otherwise  than  as  having  an 
interest  in  it.  The  legal  identity  of  each  was 
distinct,  and  contracts  for  the  benefit  of  the 
corporate  estate  were  in  no  sense  contracts 
for  the  benefit  of  the  estate  of  one  of  its 
corporators.  .  .  .  The  test  of  competency 
to  make  the  contract  is  to  be  found  in  this : 
that  it  does  or  does  not  deal  with  the 
woman's  individual  estate.  Possible  inci- 
dental benefits  cannot  support  it.  Tested 
by  this  criterion,  this  contract  of  indorse- 
ment, so  far  as  it  involves  a  personal  re- 
sponsibility, must  fail.  Mrs.  Russel  has 
contracted  for  the  advantage,  not  of  her  own 
estate,  but  of  a  corporation  with  which  she 
is  no  more  identified  in  law  than  she  is  with 
her  husband  or  any  third  person.  .  .  . 
But  there  is  no  occasion  to  mdulge  in  pre- 
sumptions one  way  or  the  other.  It  is  suf- 
ficient that  the  contract  is  one  of  surety- 
ship, merely,  and  as  such  is  not  one  the 
statute  empowers  a  married  woman  to 
make."  In  the  case  we  are  now  considering, 
the  note  was  made  payable  to  Mrs.  Kitchen. 
She  offered  it  on  the  market  with  her  in- 
dorsement in  the  form  above  set  out;  and, 
while  the  purchaser  of  negotiable  paper 
takes  it  with  constructive  notice  of  the  dis- 
ability of  the  maker  or  the  indorser,  we  do 
not  think  he  is  driven  to  the  inquiry  of  the 
use  to  which  a  married  woman  intends  to 
devote  the  proceeds  of  a  note  payable  to  her 
order,  and  which  she  indorses  to  give  it  cur- 
rencT.  Concededly,  the  law  is  that  she 
would  he  liable  on  this  contract  of  indorse- 
ment, had  she  invested  the  proceeds  of  the 
sale  in  the  improvement  of  her  separate  es- 
tate or  to  her  own  personal  use;  and  we 
cannot  bring  ourselves  to  think  that  because 
she  may  invest  it  in  presents  made  to  her 
friends,  or  turn  it  over  to  her  husband  to  be 
used  by  him  in  his  business,  her  liability  is 
lessened  in  the  slightest  degree.  A  married 
woman  in  this  state  may  engage  in  trade. 
Of  necessity,  she  may  take  notes  and  bilk 
in  the  conduct  of  her  business,  and,  having 
taken  them,  she  may  dispose  of  them  like 
other  traders.  As  a  trader^  she  gives  an 
implied  warranty  of  her  title  to  every  ar- 
ticle which  she  sells;  and,  in  ease  the  prop- 
erty is  lost  to  the  purchaser  because  she  had 
no  title  when  she  sold  to  him,  there  can  be 
no  doubt  of  his  right  to  maintain  an  action 
against  her  on  her  implied  warranty  of  title. 
This  being  so,  why  can  she  not  make  an  ex- 
press warranty  of  the  quality  of  the  goods 
she  offers  for  sale, — a  warranty  that  is 
valid  and  may  be  enforced  against  her?  If 
she  has  not  that  power,  then  the  statute 
which  fives  her  leave  to  engage  in  trade 
places  her  at  a  disadvantage  with  other 
traders,  who  can  make  a  valid  warranty 
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upon  which  their  eustomen  may  relj  as 
affording  them  protection.  So,  too,  in  the 
disposal  of  the  notes  and  bills  taken  in  the 
conduct  of  her  business,  if  she  cannot  sell 
and  dispose  of  them  when  the  necessities  of 
her  business  demand  ready  money,  and 
make  an  indorsement  upon  which  she  may 
be  held  liable  personally, — if  she  can  indorse 
so  as  to  transfer  the  legal  title  only, — ^then 
she  is  again  at  a  disadvantage,  and  may  be 
compelled  to  dispose  of  the  notes  and  bills 
taken  in  the  course  of  her  business  at  a 
large  discount,  to  a  purchaser  who  would 
be  willinc;  to  pay  their  full  face  value  if  he 
could  rely  upon  her  indorsement,  rather 
than  on  the  solvency  of  the  maker,  who  is 
P|erhaps  unknown  to  him.  These  considera- 
tions lead  us  to  believe  that  it  was  the  in- 
tent of  the  legislature  to  give  to  a  married 
woman  the  same  rights  as  a  married  man 
possesses,  and  to  impose  on  her  the  same 
liabilities,  in  all  transactions  connected  with 
her  separate  estate  or  trade  or  business,  and 
that  a  person  dealing  with  her  in  relation 
to  her  separate  property  need  make  no  in- 
quiry as  to  her  intention  in  the  disposition 
of  the  proceeds  realized  by  her  from  a  sale 
made  either  of  notes  or  bills  or  of  other 
property  held  by  her  in  her  own  right. 

We  recommend  the  affirmance  of  the 
judgment. 

Albert  and  Ames,  CC,  concur. 

Per  Curiam  s 

For  the  reasons  stated  in  the  forcing 
opinion,  the  judgment  of  the  Diatriot  Court 
is  affirmed. 


UNIVERSITY  OF  MICHIGAN,  Substi- 
tuted for  Charles  E.  Bates,  Admr.,  etc., 
of  Elizabeth  H.  Bates,  Deceased,  Appt., 

Daniel  L.  MoGUCKIN  et  dL 

(62  Neb.  489.) 

•1.  In  this  state  mmrriaire  Is  a  el^il 
contract,  and  whenever  the  minds  of  par- 
ties capable  of  entering  Into  such  a  contract 
with  eacb  otber  meet  In  a  common  consent 
thereto  at  the  same  time,  there  Is  a  valid 
marriage. 

S.  In  the  mbnence  of  m  bill  of  excep- 
tiona,  the  findings  of  the  trial  court  on  a 
question  of  fact  will  not  be  reviewed. 

S.  Ans^rer  examined,  and  held  to  contain 
a  sufficient  averment  of  marriage  between 
the  defendants,  when  assailed  for  the  first 
time  on  appeal. 

On  rehearing. 

t4.     The  mmrrimve  relmtion  la,  in  only 

^Headnotes  by  Albbbt,  C. 
tBehesrlng  headnotes  by  Ambs,  C 


a  linUted,  tannlilled  sense,  eontraot* 
uml.  It  Is  a  social  sUtus,  for  the  assump- 
tion of  which,  by  persons  of  the  requisite 
legal  capacity,  all  that  Is  essential  Is  their 
free  consent. 
S.  The  consent  reaulslte  to  the  crea* 
tion  of  the  nimrrimve  relmtion  need 
not  be  expressed  In  any  especial  manner, 
or  by  any  prescribed  form  of  words,  but  may 
be  sufficiently  evidenced  by  any  clear  and 
unambiguous  language  or  conduct. 

(Holcomh,  /.,  dUsente,) 
(July  10,  1901.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Douglas  County 
in  favor  of  defendants  in  an  action  brought 
to  foreclose  a  mortgage.    Affirmed, 

The  facts  are  stated  in  the  opinions. 

Messrs,  Wrisbt  A  Stout,  for  appel* 
lant: 

The  fact  of  copulation  after  a  promiss 
per  verba  de  futero  is  simply  evidence  from 
which  the  court  may  presume  a  new  prom- 
ise or  a  promise  de  profsenti;  and  the  fact 
of  livinff  together  is  not  itself  marriage,  but 
is  simply  evidence  from  which  the  court 
may  presume  that  a  promise  was  made. 
This  presumption,  which  ordinarily  would 
arise  from  continued  copulation,  in  the  cas« 
at  bar  is  overcome  by  the  positive  finding 
that  no  new  promise  was  made,  and  that  the 
relation  was  meretricious  at  its  inception. 
Having  been  meretricious  at  its  inception, 
it  is  presumed  to  continue  meretricious  un* 
til  there  is  positive  evidence  of  a  change  oy 
a  new  promise. 

Dunoon  v.  Dunoon,  10  Ohio  St.  181; 
Bornum  v.  Bomum,  42  Md.  251;  Hunf$ 
Appeal,  86  Pa.  294;  Btoltg  v.  Doering,  119 
111.  234;  Crymhle  v.  Crymhle,  60  111.  App. 
544;  Collins  v.  Yoorhees,  47  N.  J.  Eq.  315, 
20  Atl.  676;  Cartwright  v.  McGown,  121 
111.  388,  12  N.  E.  737;  Cheney  v.  Arnold^ 
15  N.  Y.  345,  69  Am.  Dec.  609;  Holmes  v. 
Holmes,  1  Abb.  (U.  S.)  627,  Fed.  Cas.  No. 
6,638;  Cram  v.  Burnham,  5  Me.  213,  17 
Am.  Dec.  218;  Collins  v.  Collins,  80  N.  1. 
1;  Ooldheck  v.  Ooldbeck,  18  N.  J.  Eq.  42; 
Robertson  v.  State,  42  Ala.  509;  Clark  v. 
Cassidy,  64  Ga.  662;  Bei^erson's  Estate,  47 
CaJ.  621;  Van  Tuyl  v.  Van  Tuyl,  57  Barb. 
235;  State  y,  Worthingham,  23  Minn.  528} 
Ahlberg  v.  AMberg,  24  N.  Y.  Supp.  919; 
Bates  V.  Bates,  7  Misc.  547,  27  N.  Y.  Supp. 
872;  Bishop,  Mar.  &  Div.  U  255-261. 

Messrs,  I.  B.  Andvewa  and  J.  J.  Breea, 
for  appellees: 

A  mortgage  upon  the  homestead,  not  exe* 
cuted  and  acknowrledged  by  the  husband 
and  wife,  is  absolutely  void,  even  thougb 
the  wife  be  living  apart  from  the  husband 
at  the  time. 

Bonorden  v.  Krim,  13  Neb.  121,  12  N.  W. 


Nora. — For  cohabitation  as  proof  of  mar- 
riage, where  It  begins  unlawfully,  see  also.  In 
tills  series,  Collins  v.  Yoorhees  (N.  J.  Eq.)  14 
Lu  R.  A.  364,  and  note;  Schuchart  v.  Bchn- 
chart  (Kan.)  60  L.  R.  A.  180;  and  Barker  v. 
Valentine  (Mich.)  61  L.  R.  A.  787. 

As  to  what  is  sufficient  to  constitute  mar- 
riage, and  validity  of  common-law  marriages 
67  L.  R.  A. 


generally,  see  State  v.  BIttIck  (Mo.)  11  L.  R. 
A.  587;  Be  McLaughlin  (Wash.)  16  L.  R.  A. 
699;  Nims  v.  Thompson  (Wis.)  17  L.  R.  A. 
847 :  Morrill  v.  Palmer  (Vt.)  83  L.  R.  A.  411 ; 
State  V.  Zlchfeld  (Nev.)  84  L.  R.  A.  784;  and 
Atlantic  City  R.  Co.  T.  Goodin  (N.  J.  L.)  46  L 
R.  A.  671. 
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831;  Aultman  d  T,  Co.  v.  JenkinB,  19 
Neb.  209,  27  N.  W.  117;  BetU  v.  Bims,  26 
Neb.  166,  41  N.  W.  117;  Rogers  v.  Day,  116 
Mich.  664,  74  N.  W.  190;  Qadahy  v.  Mon^ 
roe,  115  Mich.  228,  73  N.  W.  367;  Lamb  v. 
Wogan,  27  Neb.  236,  42  N.  W.  1041;  bar- 
son  V.  Butts,  22  Neb.  370,  35  N.  W.  190; 
Herron  v.  Knapp,  8.  d  Co,  Co.  72  Wis.  553, 
40  N.  W.  149;  Rosholt  v.  Mehus,  3  N.  D. 
513,  23  L.  R.  A.  239,  57  N.  W.  783;  Whit- 
lock  y.  Qosson,  35  Neb.  829,  53  N.  W.  980; 
France  v.  BeU,  52  Neb.  57,  71  N.  W.  984. 

Under  our  statute,  marriage  is  a  civil 
contract  requirine  only  the  consent  of  the 
parties  capable  of  contracting. 

Neb.  Comp.  SUt  chap.  52,  (  1. 

Such  consent  may  be  shown  by  direct  or 
circumstantial  evidence. 

Bailey  v.  State,  36  Neb.  808,  65  N.  W. 
241 ;  Goodrich  v.  Cushmun,  34  Neb.  460,  51 
N.  W,  1041;  Bishop,  Mar.  4  Div.  p.  503. 

If  the  cohabiting  parties  earnestly  desire 
to  assume  the  marital  relations,  and  know 
of  impediments,  they  may  be  presumed  to 
have  consented  at  a  reasonable  time  after 
the  obstruction  was  removed. 

Bishop,  Mar.  &  Div.  fl  13,  pp.  508-511; 
Fenion  v.  Reed,  4  Johns.  52,  4  Am.  Dec. 
244:  Northfield  v.  Plymouth,  20  Vt  582; 
Yates  V.  Houston,  3  Tex.  433;  Blanchard 
V.  Lambert,  43  Iowa,  228.  22  Am.  Rep.  245 ; 
Brower  v.  Bowers,  1  Abb.  App.  Dec.  214; 
Camden  v.  Belgrade,  75  Me.  126,  46  Am. 
Rep.  364;  Jackson  ew  dem.  Van  Buskirk  v. 
CUXAJC,  18  Johns.  347. 

A  common-law  marria^  will  suffice  to 
change  a  cohabitation  which  is  illicit  in  its 
origin  to  one  which  is  lawful. 

Badger  v.  Badger,  88  N.  Y.  647,  42  Am. 
Rep.  263. 

Even  upon  doubtful  facts,  the  court 
ought  to  presume  a  lawful  marriage  by 
mutual  consent,  after  the  impediment  has 
been  removed,  rather  than  to  presume  thir- 
teen or  fourteen  years  of  notorious  immo- 
rality. 

Peet  V.  Peet,  52  Mich.  464,  18  N.  W.  220; 
Taylor  y.  Bwett,  3  La.  33,  22  Am.  Dec.  156; 
Sorlh  V.  Vfyrth,  1  Barb.  Ch.  241;  Caujolle 
V.  Ferris,  23  N.  Y.  90;  Com,  v.  Hurley,  14 
Gray,  411;  Oibson  v.  Gibson,  24  Neb.  394, 
39  N.  W.  450;  Rose  v.  Clark,  8  Paige,  574; 
Donnelly  v.  Donnelly,  8  B.  Mon.  113;  White 
V.  White,  82  Cal.  427»  7  L.  R.  A.  799,  23 
Pac.  276. 

Albert*  0,,  filed  the  following  opinion: 
This  action  was  brought  by  Elizabeth  H. 
Bates  against  Daniel  L.  McGuckin  and 
Anna  McGuckin  to  foreclose  a  mortgage 
executed  by  the  first-named  defendant  to 
the  plaintiff.  Anna  McGuckin  resisted  the 
foreclosure,  on  the  ground  that  at  the  time 
of  the  execution  of  the  mortgage,  and  at  all 
times  subsequent  thereto,  she  was  the  wife 
of  her  codefendant,  and  that  the  mortgaged 
premises  was  their  family  homestead;  that 
the  mortgage,  not  having  been  signed  and 
acknowledged  by  her,  was  void.  The  reply 
was  a  general  denial.  A  trial  of  the  issues 
joined  resulted  in  a  finding  and  decree  in 
favor  of  the  defendant^  to  reverse  which 
67L.  R.A« 


the  case  is  brought  to  this  court  on  appeal. 
For  reasons  not  necessary  to  state  in  de 
tail,  the  case  is  now  prosecuted  under  its 
present  title. 

The  first  question  presented  is  whether 
the  findings  of  the  trial  court  are  sufficient 
to  sustain  the  decree.  The  appellant  chal- 
lenges the  sufficiency  of  the  finding  on  two 
grounds,  which  will  be  considered  in  their 
order.  It  is  first  ui^  that  the  findings  do 
not  establish  a  marriage  between  Anna  Mc- 
Guckin and  her  codefendant.  Tlie  finding 
on  this  point  is  as  follows:  "(4)  The 
court  further  finds  that  the  said  Anna  Mc- 
Guckin entered  the  home  of  Daniel  L.  Mc- 
Guckin in  the  month  of  April,  1880,  as 
housekeeper  for  Daniel  L.  McGuckin.  That 
she  was  then  the  wife  of  James  Lavelle. 
That  at  the  solicitation  and  expense  of 
Daniel  L.  McGuckin  she  commenced  an  ac- 
tion for  divorce  against  said  James  Lavelle 
in  Burt  county,  Nebraska,  and  that  a  di- 
vorce was  granted  her  on  May  4,  1880,  in 
the  district  court  of  Burt  county,  Nebraska. 
That  at  the  time  of  the  filing  of  her  petition 
in  Burt  county,  Nebraska,  she  was  living  in 
Burt  county,  Nebraska,  and  that  her  pa- 
rents, with  whom  she  had  made  her  home 
since  separating  from  said  James  Lavelle, 
were  residing  in  said  Burt  cpunty,  Nebras- 
ka. (5)  That  in  April,  1880,  Daniel  L. 
McGuckin  was  a  married  man,  and  that  he 
obtained  his  divorce  from  his  wife  in  Au- 

fust,  1880,  and  that  said  Anna  McGuckin 
id  not  know  of  the  fact  that  Daniel  L. 
McGuckin  was  married  until  May  4,  1880. 
That  at  a  time  prior  to  the  obtaining  of 
her  divorce,  to  wit,  on  May  4,  1880.  said 
Daniel  L.  McGuckin  and  Anna  McGuckin 
promised  to  marry  as  soon  as  she  could  get 
her  divorce,  and  that  they  commenced  co- 
habiting together  at  said  time,  and  contin- 
ued to  so  cohabit  until  April,  1893.  That 
the  said  Daniel  L.  McGuckin  again  prom- 
ised to  marry  the  said  Anna  McGuckin 
after  she  got  her  divorce,  and  before  he  ob- 
tained his  divorce,  and  promised  that  he 
would  so  marry  her  as  soon  as  be  could 
procure  a  divorce  from  his  wife.  That 
pending  his  action  for  divorce  they  cohab- 
ited as  husband  and  wife,  and  held  each 
other  out  to  the  world  as  husband  and 
wife,  and  that  no  marriage  ceremony  was 
ever  performed,  and  that  she  continued  to 
live  with  and  cohabit  with  the  said  Daniel 
L.  McGuckin  until  the  spring  of  1893. 
That  they  announced  themselves  as  husband 
and  wife  to  her  relatives,  and  so  conducted 
themselves  wherever  they  went.  That  he 
introduced  her  as  his  wife  in  society  and  in 
the  church,  and  spoke  of  her  as  his  wife  in 
stores  where  they  traded,  addressed  her  as 
'Mrs.  McGuckin'  in  the  presence  of  com- 
pany, paid  her  bills,  and  supported  her  as 
his  wife.  That  Daniel  L.  McGuckin  gave 
her  an  engagement  ring  and  a  wedding 
ring.  That  she  gave  birth  to  five  children, 
whose  paternity  Mr.  McGuckin  has  always 
acknowledged,  and  which  were  duly  bap- 
tized in  the  Catholic  Church  as  children  of 
legslly  married  parents.  Four  of  said 
children  are  still  living.    That  the  prcMnises 
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above  made  were  the  only  promises  ever 
made,  and  that  no  new  promise  was  made 
after  the  obtaining  of  the  divorce  by  Dan- 
iel L.  McGuckin,  nor  was  there  any  appar- 
ent change  in  their  manner  of  living  or 
holding  themselves  out  as  husband  and 
wife."  In  our  opinion  the  foregoing  is  a 
finding  of  a  marriage  between  the  parties. 
Marriage  in  this  state  is  purely  a  civil  con- 
tract, and  whenever  the  minds  of  parties 
capable  of  entering  into  a  marriage  con- 
tract with  each  oUier  meet  in  a  common 
consent  thereto  at  the  same  time,  there  is  a 
valid  marriage.  Bailey  v.  State,  36  Neb. 
808,  55  N.  W.  241.  No  particular  form  of 
words  is  reqmred  to  express  such  common 
consent.  Tlie  announcement  of  the  parties 
to  her  relatives  that  they  (the  defendants) 
were  husband  and  wife  in  itself  shows  a 
aieeting  of  their  minds  at  the  same  time  in 
common  consent  to  bear  that  relation  each 
to  the  other.  That  the  relations  between 
the  parties,  before  divorced  from  their  re- 
spective spouses,  was  meretricious,  is  imma- 
terial, so  long  as  their  minds  did  meet,  as 
before  stated,  at  a  time  when  they  were 
both  free  to  enter  into  a  contract  of  mar- 
riage, l^oole  V.  People,  24  Colo.  510,  62 
Pac.  1025;  State  v.  Zichfeld,  23  Nev.  304, 
34  L.  R.  A.  784,  46  Pac.  802. 

It  is  next  urged  that  the  defendant  Anna 
McGuckin  had  waived  or  abandoned  her 
right  to  claim  a  homestead  as  against  the 
appellant.  The  question  involved  is  purely 
one  of  fact,  and,  as  such,  was  submitted  to 
the  court,  and  the  court  found  a^inst  the 
appellant.  The  evidence  is  not  before  us, 
and  it  will  be  presumed  that  the  findings  of 
the  court  are  sufficiently  sustained  by  the 
evidence. 

It  is  next  urged  that  the  answer  of  Anna 
McGuckin  does  not  allege  that  she  was  the 
wife  of  her  codefendant  at  the  time  the  mort- 
gage was  executed.  This  fact  might  have 
been  pleaded  with  greater  certainty,  but  in 
OUT  opinion  it  sufficiently  appears  when 
called  in  question  for  the  first  time  on  ap- 
peal. The  decree  of  the  district  court 
should  be  affirmed. 

Amea  and  Dvffie,  CC,  concur. 

Per  CuHaiiis 

For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  of  the  District  Court  ia 
affirmed. 

A  rehearing  having  been  granted,  Ames, 
C,  on  March  19,  1902,  filed  the  following 
additional  opinion: 

This  cause  is  resubmitted  upon  argu- 
ments and  briefs  upon  a  rehearing  granted 
from  a  former  decision  in  the  same  cause, 
the  opinion  in  which  was  filed  on  the  10th 
day  of  July,  1901.  The  case  was  submitted 
upon  a  record  containing  the  pleadings  and 
findings  of  fact  of  the  trial  court,  only. 
The  principal  Question  discussed  upon  the 
rearsument^  and  the  only  one  with  which 
we  think  it  requisite  to  deal  in  this  opin- 
ion, is  that  of  the  validity  of  the  alleged 
marriage  between  the  appellees  Anna  Mc- 
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Gudcin  and  Daniel  McGudrin.  The  find- 
ings of  fact  relative  to  this  inquiry  are 
copied  in  the  former  opinion,  and  need  not 
be  repeated  here.  The  district  court  found, 
as  a  conclusion  of  law,  that  they  were  suffi- 
cient to  establish  the  validity  of  the  mar- 
riage. In  this  conclusion  this  court,  in  its 
former  opinion,  concurred.  The  facts  found 
are  many  of  them  evidential,  rather  than 
ultimate,  in  character.  The  beginning  of 
the  cohabitation  was  meretricious,  each  of 
the  parties  having  a  lawful  spouse  then 
living;  but  both  these  obstacles  were  soon 
afterwards  removed  by  decrees  of  divorce, 
and  thereafter  the  parties  not  only  contin- 
ued for  a  long  term  of  years  to  live  to- 
gether as  husband  and  wife,  and  to  enjoy 
the  repute  of  that  relation,  but  continuously 
represented  themselves  to  the  public  and 
individuals  as  being  such.  During  this 
time,  and  before  the  making  of  the  mort- 
gage in  <}uestion,  five  children  were  born 
of  the  union,  whom  their  parents  unitedly 
represented  to  the  public,  and  caused  to  be 
baptized  into  church,  as  the  children  of 
lawful  wedlock.  That  these  facts  and  cer- 
tain others  recited  in  the  finding  would,  if 
standing  alone,  be  sufficient  evidence  of 
marriage,  cannot  be  doubted,  and  is  ex- 
plicitly admitted  by  counsel  for  the  ap- 
pellant in  both  brief  and  argument.  But 
in  connection  with  them,  and  as  a  part  of 
the  same  finding  in  which  they  are  set  forth, 
the  court  also  found  that,  although  the 
parties  made  promises  to  marry  prior  to  the 
obtaining  of  the  divorces,  yet  that  such 
promises  "were  the  only  promises  ever 
made,  and  that  no  new  promise  was  made 
after  obtaining  of  the  decree  of  divorce  by 
Daniel  McGuckin,  nor  was  there  any  ap- 
parent change  in  their  manner  of  living,  or 
holding  themselves  out  as  husband  and 
wife."  Counsel  thereupon  insists  that  a 
lawful  marriage  could  have  had  its  incep- 
tion only  in  a  promise  or  agreement  of  mar- 
riage after  the  removal  of  the  legal  obsta- 
cles thereto;  that  the  evidential  facts  found 
are  of  no  significance,  except  as  tending  to 
establish  the  making  of  such  a  promise  or 
agreement,  or  of  raising  a  presumption 
that  one  had  been  made,  and  that  whether 
one  had  been  made  was  the  only  ultimate 
fact  in  controversy;  and  that  the  language 
quoted  above  from  the  findinjj,  being  an  ex- 
press negation  of  such  promise,  is  decisive 
of  the  case,  so  that  the  evidential  facts 
found  are  immaterial.  In  other  words,  it 
is  contended,  as  we  understand  counsel, 
that  a  single  finding  by  the  court  that  there 
was  no  promise  or  agreement  after  obtain- 
ing of  the  divorces  would  have  had  the  pre- 
cise legal  weight  of  the  actual  finding,  and 
that  it  is  not  a  material  inquiry  whether 
the  court  recited  all  or  only  part  of  the 
evidence  establishing  this  ultimate  fact, 
because  it  was  not  obligatory  upon  him  to 
recite  any  of  it.  We  can  hardly  believe 
that  this  is  the  interpretation  which  the 
trial  judge  himself  put  upon  his  findings, 
and  we  are  not  convinced  that  it  is  the 
true  one  to  be  given  to  that  document.  In 
our  opinion,  an  express  verbal  promise  or 
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ft^eement  of  marriage  it  not  in  all  cases 
indispensable  under  our  law.  The  statute 
enacts  (Ck>mp.  Stat.  chap.  62,  SI):  "In  law, 
marriage  is  considered  a  civil  contract  to 
which  the  consent  of  the  parties  capable  of 
contracting  is  essential."  The  main  pur- 
pose of  this  definition  is,  we  think,  to  negsr 
tive  the  idea  that  marriage  is  an  ecclesiasti- 
cal sacrament,  or  that  in  the  eye  of  the  laW 
it  is  controlled  by  the  mandates  or  dogmas, 
or  subject  to  the  observance  of  the  rituals 
or  regulations,  of  any  particular  churches 
or  sects.  That  it  is  not  a  contract  resem- 
bling in  any  but  the  slightest  degree,  except 
as  to  the  element  of  consent,  any  other  con- 
tract with  which  the  courts  have  to  deal, 
is  apparent  upon  a  moment's  reflection. 
This  was  pointed  out  by  the  late  Mr.  Jus- 
tice Field,  with  his  usual  clearness  of  ex- 
pression and  wealth  of  illustration,  in  May- 
nard  y.  HiU,  125  U.  S.  190,  31  L.  ed.  654, 
8  Sup.  Ct.  Rep.  723.  What  persons  estab- 
lish by  entering  into  matrimony  is  not  a 
contractual  relation,  but  a  social  status ; 
and  the  only  essential  features  of  the  trans- 
actions are  that  the  participants  are  of  le- 
Sl  capacity  to  assume  that  status,  and 
iely  consent  so  to  do.  It  may  be  true,  as 
counsel  for  appellant  contends,  that  the  in- 
dispensable consent  cannot  be  implied,  but 
must  in  all  cases  be  expressed;  but  it  does 
not  follow  that  it  must  be  expressed  in  any 
especial  manner,  or  by  any  prescribed  form 
of  words.  The  statute  above  cited  dispen- 
ses with  all  ceremonials, — verbal  as  well  as 
other.  It  was  probably  this  idea  which 
was  in  the  mind  of  the  trial  judge  when  he 
penned  the  words  quoted  above  from  his 
finding.  In  other  words,  it  appeared  to 
him,  as  it  appears  to  us,  that  there  was 
sufficient  evidence  that  after  the  obtaining 
of  the  last  divorce  the  parties  consented  to 
assume  the  status  of  husband  and  wife,  al- 
though they  made  no  explicit  verbal  con- 
tract or  agreement  so  to  ao.  Doubtless  the 
very  phrase  which  counsel  for  appellant 
regards  as  establishing  the  ultimate,  con- 
clusive, and  solely  essential  fact,  the  trial 
judge  looked  upon  as  slightly,  if  at  all, 
material.  So  construed,  his  finding  is  in- 
consistent neither  with  itself,  nor  with  the 
conclusion  of  law  and  judgment,  and  that 
this  is  its  true  interpretation  is  to  our 
minds  perfectly  clear.  As  has  already  been 
said,  it  is  conceded,  and,  indeed,  it  could  not 
well  be  disputed,  that  there  is  in  the  find- 
ing, aside  from  this  single  expression,  suffi- 
cient evidence  of  the  consent  of  the  parties, 
after  the  removal  of  their  disabilities,  to 
assume  the  marriage  relation.  That  evi- 
dence is  not  rebutted  by  the  mere  negative 
fact  that  they  omitted  to  express  that  con- 
sent by  formal  words.  The  ultimate  fact 
is  not  that  the  parties  made  a  formal  prom- 
ise or  contract,  but  that  they  mutually  con- 
sented to  a  social  relation.  This  consent 
may  be  expressed  by  conduct  as  effectively 
as  by  words,  and  proof  of  the  conduct  is 
proof  of  the  consent.  In  both  cases  the 
conclusion  drawn  by  the  court  is  from  an 
implication,  but  in  either  case  all  that  is  re- 
quired is  that  the  expression  be  clear  and 
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unambiguous.  In  neither  case  can  it  prop- 
erly be  said  that  the  contract  or  the  con- 
sent is  implied. 

It  is  recommended  that  the  former  deci- 
sion of  this  court  be  adhered  to,  and  the 
judgment  of  the  district  court  affirmed. 

Albert  and  Dvfll«»  (XX»  concur. 

Per  GuriABit 

For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  former  deci- 
sion of  this  court  be  adhered  to,  and  the 
judgment  of  the  IXstrict  Court  affirmed. 

Koleomb,  J.,  dissents. 


George  E.  ALDRICH,  Plff.  in  Brr^ 
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•Anniiml  orops  vrowinv  on  tbe  lanA  «• 
not  paaa  to  tbe  pmrebuer  at  Judicial 
sale ;  and  for  the  purpose  of  saving  the  debt- 
or's rights  thereto,  these  annual  crops  wUJ 
be  regarded  as  personaltj. 

(March  10,  1002.) 

ERROR  to  the  District  Court  of  Fillmort 
County  to  review  a  judgment  in  favoi 
of  plaintiff  in  an  action  brought  to  reoovei 
damages  for  the  alleged  wron^ul  conversimi 
of  certain  grain.    Affirmed, 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Messrs,  Gharlea  H.  Sloan  and  Frank 
"W.  Sloan,  for  plaintiff  in  error: 

The  moitgagee  of  growing  crops,  where  thf 
mortffBife  is  Uken  during  the  pendency  of 
a  suit  m  ejectment,  is  not  entitled  to  them 
as  against  the  plaintiff,  as  they  are  a  part 
of  the  realty;  and  the  mortgagee  is  not  en- 
titled to  possession  of  the  premises  for  the 
purpose  of  harvesting  such  crops. 

Huersfal  v.  MiUr,  04  Cal.  450,  2  Pae.  33; 
King  v.  Fowler,  14  Pick.  238;  Shepard  v. 
Philhrick,  2  Denio,  174;  Rowell  v.  Klein, 
44  Ind.  290,  15  Am.  Rep.  235;  MoGitmis  v. 
Femandes,  135  111.  00,  26  N.  E.  109;  Craig 
V.  Watson,  68  Ga.  114;  Samson  v.  Rose,  65 
N.  Y.  418;  MoLean  v.  Bovee,  24  Wis.  295, 
1  Am.  Rep.  185;  Haven  v.  Adams,  8  Allen, 
363. 

Mr,  €•  A»  Fowler,  for  defendant  in  er- 
ror: 

Our  statute  regulating  judicial  sales 
seems  to  have  been  taken  from  that  of  Ohio, 
where  it  has  long  been  fully  settled  that  in 
these  sales  the  crop  does  not  pass  with  the 
land. 

^Headnote  by  Ou>hak,  C 

NOTB. — For  a  case  In  this  series  holding  that 
title  to  grass  severed  after  the  land  bad  beoi 
sold  on  execution,  bat  before  the  conflrmatlon 
of  the  sale,  does  not  pass  to  the  poreliaaer,  set 
yeaael  v.  Binspahr  (Neb.)  24  L.  R.  ▲.  440» 
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0u99iUff  T.  Rhodes,  12  Oh|(S  88;  Uout§  v. 
Bhawalter,  10  Ohio  St.  124. 

Public  policy  requires  that  the  law 
should  be  so  construed  as  to  encourage, 
rather  than  discourage,  the  tilling  of  land 
under  such  circumstances. 

Monday  v.  O'Neil,  44  Neb.  728,  63  N.  W. 
32;  Teazel  v.  White,  40  Neb.  432,  eub  nom. 
Teaeel  v.  Binspahr,  24  L.  R.  A.  449,  68  N. 
W.  1020;  Fo88  V.  Marr,  40  Neb.  559,  59  N. 
W.  122;  McKean  v.  Smoyer,  37  Neb.  694, 

66  N.  W.  492;  Somherger  v.  Berggren,  20 
Neb.  399,  30  N.  W.  413. 

Oldluun,  C,  filed  the  following  opinion: 
One  Nierstheimer  owned  a  farm  in  Tha;^er 
county,  Nebraslca,  of  160  acres,  upon  which 
George  £.  Aldrich  (the  plaintiff  in  error) 
had  a  mortgage.  This  mortgage  was  fore- 
closed by  a  decree  of  the  district  court  of 
Thayer  county,  in  1897,  at  the  February 
term  thereof.  The  statutory  stay  was 
taken.  Nierstheimer,  the  mortgagor,  was  in 
possession  of,  and  was  farming,  this  land, 
and  in  the  month  of  September  of  the  year 
1897  he  planted  40  acres  of  this  land  to 
wheat.  On  November  16,  1897,  he  gave  to 
the  Bank  of  Ohiowa  (the  defendant  in  er- 
ror) a  chattel  roortsage  on  the  north  one- 
half  of  this  field  of  ^eat,  to  secure  his  note, 
which  he  had  that  day  given  it  for  $850. 
This  note  was,  by  its  terms,  due  in  ninety 
days  from  its  date.  This  mortgage  was  duly 
filed  for  record,  and  it  is  stipulated  in  the 
record  that  this  note  has  not  been  paid. 
The  land  was  sold  imder  the  decree  of  fore- 
closure by  the  sheriff  of  Thayer  county  on 
January  24,  1898,  Aldrich  being  the  pur- 
chaser. The  sale  was  confirmed,  and  a  deed 
thereon  was  issued  to  Aldrich  on  March  21, 
1898,  and  Aldrich  at  once  took  possession 
of  this  land,  and  still  has  the  possession. 
The  bank  claimed  the  right  to  go  upon  this 
land  and  harvest  this  mortgaged  wheat,  and 
demanded  of  Aldrich  that  it  be  permitted  to 
do  so.  This  was  refused  by  Aldrich,  who 
claimed  the  wheat  by  reason  of  his  owner- 
ship of  the  land,  and  harvested  and  mar- 
keted the  same;  whereupon  the  bank  brought 
its  action  against  Aldrich.  for  the  conversion 
of  the  wheat.  This  action  was  tried  to  the 
district  court  of  Thayer  county  (a  jury  be- 
ing waived),  which  resulted  in  a  judgment 
for  the  bank  for  the  sum  of  $130.76, — ^the 
value  of  the  wheat,  less  the  cost  of  harvest- 
ing and  marketing, — ^from  which  judgment 
Aldrich  prosecutes  error  to  this  court. 

The  problem  for  solution,  then,  is.  Who 
is  entitled  to  the  wheat, — the  mortgagee  or 
the  purchaser  of  the  land  at  judicial  saleT 
There  is  no  question  presented  as  to  the  va- 
lidity of  this  chattel  mortage  in  its  incep- 
tion. The  property  was  %n  esse,  and  the 
right  to  mortgage  is  not  questioned;  but  ii 
is  claimed  that  by  the  confirmation  of  the 
sale  the  title  to  the  real  estate  on  which  the 
wheat  was  growing  passed  to  Aldrich  and 
carried  with  it  the  wheat.  So  the  owner- 
ship of  this  property  is  dependent  on  the 
question.  Do  crops  that  are  not  matured,  but 
growing  on  the  land  at  the  time  of  the  con- 
firmation of  the  judicial  sale,  pass  to  the 
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purchaser  of  the  land«  or  do  they  remain  the 
property  of  him  who  planted  them?  Phases 
of  this  question  have  been  passed  upon  by 
this  court.  In  Fosa  v.  Marr,  40  Neb.  559, 
59  N.  W.  122,  this  court  held:  "A  matured 
crop  of  corn  standing  ungathered  upon  land 
sold  at  judicial  sale,  which  was  not  consid- 
ered or  taken  into  account  by  the  apprais- 
ers in  arriving  at  the  value  of  the  premises 
sold,  did  not  pass  to  the  purchaser  at  the 
judicial  sale,  but  remained  the  property  of 
the  mortgagor,  who  had  planted  and  culti- 
vated it."  In  Monday  v.  O'iVeiZ,  44  Neb. 
724,  63  N.  W.  32,  the  court  says  that  "a 
tenant  for  years  of  mortgaged  land  planted 
a  crop  after  the  rendition  of  a  decree  fore- 
closing the  mortgage,  the  tenant  having 
been  a  defendant  in  the  foreclosure  suit 
The  land  was  sold  under  the  decree,  and  the 
sale  confirmed,  while  the  crop  was  growing, 
and  before  it  matured.  The  purchaser  did 
not  obtain  possession  of  the  land,  but  per- 
mitted the  tenant  to  retain  possession,  mere- 
ly notifying  him  that  he,  the  purchaser, 
would  expect  from  the  tenant  rent  in  money 
or  in  kind.  Held  that,  as  between  the  ten- 
ant and  purchaser,  the  former  was  entitled 
to  the  crop."  In  this  last  case  the  court 
did  not  determine  what  the  riffhts  of  the 
parties  would  have  been  had  Monday  se- 
cured possession  and  evicted  O'Neil  before 
the  crop  matured.  But  the  court,  in  both 
Foss  v.  Marr  and  Monday  v.  O'Neil,  bases 
its  decision  on  the  case  of  Cassillyy,  Rhodes, 
12  Ohio,  88,  and  Bouts  v.  Shotoalter,  10 
Ohio  St.  125.  The  doctrine  of  these  cases 
is  that  annual  crops  growing  on  the  land  do 
not  pass  to  the  purcmaser  on  judicial  sale, 
because  in  law  they  are  regarded  as  per- 
sonalty. We  must  either  accept  this  classi- 
fication or  reject  the  doctrine  of  the  Ohio 
cases  absolutely.  To  reject  this  would  be  to 
overturn  Foss  v.  Marr  and  Monday  v. 
O'Neil,  which,  to  the  extent  they  have  gone 
in  the  application  of  this  doctrine,  have  be- 
come a  rule  of  property  in  this  state;  and 
for  this  reason  we  do  not  feel  justified  in 
overthrowing  them.  This  being  so,  nothing 
but  the  other  alternative  is  left  to  us,  which 
is  the  acceptance  of  this  classification,  and, 
wiUi  the  Ohio  cases,  hold  that  the  title  to 
the  annual  crops  growing  on  the  lands  do 
not  pass  to  the  purchaser  on  judicial  sale, 
for  the  reason  that  the  law  regards  them  as 
personal  property.  This  being  their  legal 
status,  the  controversy  over  whether  or  not 
they  were  taken  into  account  by  the  ap- 
praisers becomes  immaterial.  The  apprais- 
ers of  the  land  would  have  no  right  to  ap- 
praise the  personalty  which  they  may  find 
upon  the  land.  This  status  of  the  property 
also  renders  the  question  of  possession  by 
the  purchaser  a  plain  and  reasonable  one. 
It  will  be  conceded  that  a  purchase  of  real 
estate  would  not  carry  with  it  the  personal 
property  of  the  vendor.  When  you  buy  and 
receive  title  to  my  land,  you  do  not  buy  my 
horse,  and  by  the  act  of  buying  the  land 
you  have  acquired  no  right  to  the  horse. 
The  result  would  be,  and  is,  the  logical  se- 
quence of  all  personal  property  of  whatso- 
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ever  nature  and  kind^  and  hence  Aldrich  ac- 
quired no  ownership  of  this  property  in  con- 
troversy by  reason  of  his  purchase  at  judi- 
cial sale  of  the  land  on  which  the  wheat  was 
growing.  Having  no  ownership,  how  would 
the  possession  of  the  land  give  him  the  right 
to  treat  this  property  as  his  own  and  apply 
it  to  his  own  use?  Counsel  suggest  no  an- 
swer to  this  question.  Nor  do  we  think  it 
could  be  answered  to  his  advantage.  The 
land  passes  by  a  judicial  sale  to  the  pur- 
chaser, burdened  with  any  and  all  the  rights 
of  other  parties,  including  the  mortgagor, 
that  are  not  inconsistent  with,  or  opposed 
to,  title.  Title,  and  this  alone,  is  all  the 
court  gives  the  purchaser.  From  this  he 
may,  or  may  not,  according  to  the  circum- 
stances of  the  case,  or  the  rights  of  others, 
have  the  right  of  possession.  But  the  pos- 
session of  the  purchaser  could  not  by  any 
reason  of  that  act  destroy  the  rights  of  oth- 
ers, nor  justify  him  in  appropriating  other 
people's  property;  and  it  would  make  no 
difTerence  to  whom  it  belonged,  as  it  did  not 
belong  to  him. 

The  law  recognizes  the  necessity  of  agri- 
culture, and  favors  its  promotion,  and,  as 
is  "id  in  Houta  v.  Bhotcalter,  10  Ohio  St. 
125,  "under  our  system,  frequent  advertise- 
ments and  ofTers  for  sale,  and  occasionally 
revaluations  are  necessary  before  a  sale  can 
be  effected.  When  an  appraisement  is  made, 
it  cannot  be  foreseen  when  a  sale  will  be 
effected.  It  is  not  for  the  interest  of  any 
party,  nor  for  the  public  interest,  that  the 
land  should  thenceforth  lie  waste;  then, 
there  may  have  been  no  crop  sown  or  plantr 
ed."  This  failure  to  sow  or  plant  is  what 
the  law  discourages,  and  it  can  only  encour- 
age sowing  and  planting  under  circumstan 
ces  like  these  by  assuring  a  man  that  if  he 
sow  he  shall  reap. 

The  judgment  of  the  court  below  is  right, 
and  we  recommend  that  it  be  affirmed. 

Barnes  and  Pound,  CC,  concur. 

Per  Onriamt 

For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  District  Court 
ia  affirmed. 


Max  ROSENBLOOM,  Plff.  in  Err^ 

V. 

STATE  of  Nebraska. 


(. 


.Neb. 


.) 


•1.  Tlie  law  Impoalnir  m  licenae  tax 
upon  peddlem  (Comp.  Stat.  1901,  chap. 
77,  art.  1,  If  152-154)  has  for  Its  object 
the  raising  of  revenue,  and  Its  enactment  was 
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an  exercise  of  the  taxing  power,  and  not  Um 
police  power. 

8.  It  la  aettled  doetrlme  tliat  the  couru 
will  not  declare  an  act  of  the  legislature  un- 
constitutional unless  it  la  manifeatly  so. 

8.  •  The  provlaion  of  |  1&4  of  the  gem- 
oral  re-venae  law,  authorialng  fine  and 
Imprisonment  as  a  means  of  enforcing  a  li- 
cense tax,  does  not  trench  upon  the  Consti- 
tution, and  Is  therefore  Talid. 

4.  An  act  entitled  "An  Act  to  Provide 
a  Syatem  of  Revenne"  corers  the  entire 
subject  of  taxation,  and  comprehends  what* 
ever  means  or  machinery  the  legislature  ouy 
proTlde  to  enforce  payment  of  taxes. 

B.  Tbe  proTlalon  of  the  Conatltrnttoa 
(art.  8,  I  1)  aathorlBlnv  the  taxatloa 
of  peraona  engaged  In  certain  occupationa 
In  such  manner  as  the  legislature  shall  di- 
rect by  general  law,  uniform  as  to  the 
classes  upon  which  it  operates,  fot-blds  par- 
tiality and  fayoritlsm,  and  makes  equality 
before  the  law  a  rule  of  legislative  action. 
It  does  not,  however,  forbid  reasonable  class- 
ification of  persons  for  the  purpose  of  tax- 
ation. 

6.  Claaaiilcatlon,  to  be  Tmlld,  most  not 
be  arbitrary.  It  must  rest  on  some  rea- 
son of  public  policy, — ^some  substantial  dif- 
ference of  situation  or  circumstances  that 
would  naturally  suggest  the  Justice  or  ex- 
pediency of  diverse  legislation  with  respect 
to  the  objects  or  individuals  classified. 

7.  There  la  auch  a  real  distinction 
between  peraona  w^ho  go  front  honae 
to  honae,  and  place  to  place,  vending  tbeir 
own  products,  and  those  who  sell  in  the  same 
way  tbe  productions  of  others,  that  the  leg- 
islature, acting  on  considerations  of  general 
policy,  may  make  it  the  basis  of  classifica- 
tion for  the  purpose  of  taxation. 

8.  A  particular  clasalflcatlon  may  be 
valid  if  the  object  of  the  statute  is  to  raise 
revenue,  and  invalid  if  the  object  is  regula- 
tion. 

9.  The  la-w  Impoalnv  an  occnpatlon 
tax  upon  peddlers  Is  sufliciently  certain  to 
be  capable  of  enforcement. 

(Holcomh,  J.,  dissents.) 

(April  2.  1902.) 

ERROR  to  the  District  Court  for  Platte 
County  to  review  a  judgment  convict- 
ing defendant  of  peddling  without  a  license. 
Affirmed, 

The  facts  are  stated  in  the  opinion, 

Messrs,  McAllister  ft  Comeliua,  for 
plaintiff  in  error: 

There  is  nothing  in  the  title  of  either  the 
law  of  1879  or  the  pernicious  amendment  of 
1901  to  direct  the  attention  of  the  members 
of  the  legislature  to  the  vicious  law  there 
enacted. 

Ives  v.  Morris,  13  Neb.  254,  13  N.  W. 
276;  Ex  parte  Thomason,  16  Neb.  238.  20 
N.   W.   312;    Holmberg  v.   Hauck,    16  Neb. 


^oxB. — For  an  earlier  case  in  this  series 
holding  that  a  statute  very  similar  to  the  one 
discussed  above  is  unconstitutional  because  the 
distinctions  attempted  to  be  made  were  no 
proper  basis  for  classification,  see  State  ex  rel. 
Lurla  V.  Wagener  (Minn.)   38  L.  R.  A.  677. 

As  to  necessity  of  uniformity  in  license  or 
57  L.  R.  A. 


privilege  tax,  see  Knlsely  v.  Cotterel  (Pa.)  50 
L.  R.  A.  86.  and  footnote  thereto. 

For  discrlmlcfltlon  as  to  peddlers  and  hawk- 
ers In  requiring  license,  see  CarrolUon  v,  Bes- 
sette (111.)  31  L.  R.  A.  522,  and  Re  Haskell 
(Cal.)  32  L.  R.  A.  527. 

For  a   case   holding  tbat   an  ordinance   Im- 
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337,  20  N.  W.  279;  Ryan  v.  State  ex  rel. 
EUer,  5  Neb.  276;  Touzalin  v.  Omaha,  25 
Neb.  817,  41  N.  W.  796;  TrumbUi  v.  Trum- 
hie,  37  Neb.  340,  55  N.  W.  869;  State  ex  rel, 
Patterson  v.  Douglas  County,  47  Neb.  428, 
60  N.  W.  434. 

The  busiiif'ss  of  peddling- is  just  as  honor- 
able and  as  umch  entitled  to  the  protection 
of  the  law  as  any  other  business;  it  makes 
no  difference  whether  a  man  invests  his  all 
in  a  pack,  horse,  wagon,  and  a  small  stock 
of  goods,  or  a  five-story  building  with  a 
million-dollar  stock  of  goods,  each  is  enti- 
tled to  the  same  protection  under  the  law, 
and  should  not  be  subjected  to  special  en- 
actments to  destroy  their  investments  and 
be  driven  out  of  business,  as  the  amendment 
of  1901  would  do. 

Caldtcell  v.  Lincoln,  19  Neb.  669,  27  N. 
W.  647. 

Messrs,  T.  N.  Prout,  Attorney  General, 
and  Norris  Brown,  for  defendant  in  er- 
ror: 

Under  the  Constitution  the  legislature 
has  power  to  provide  criminal  penalties  for 
the  nonpayment  of  license  taxes. 

McCaskell  v.  State,  53  Ala.  610, 

The  law  in  question  has  a  double  pur- 
pose: (1)  To  raise  revenue;  (2)  to  pro- 
tect society.  Such  a  law  can  be  enforce<l 
by  criminal  prosecution  because  it  is 
grounded  on  both  the  police  and  taxing 
power  of  the  state. 

Cooley,  Taxn.  2d  ed.  chap.  1 ;  Appleton  v. 
Hopkins,  6  Gray,  630;  Harris  v.  Wood,  6 
T.  B.  Mon.  641 ;  Charleston  v.  Oliver,  16  S. 
C.  47;  McCaskell  v.  State,  63  Ala.  511; 
Com.  v.  Byrne,  20  Gratt.  165;  Morrill  v. 
State,  38  Wis.  428,  20  Am.  Rep.  12;  Com. 
V.  Alger,  7  Gush.  84. 

An  act  of  the  legislature,  the  title  to 
which  is  comprehensive,  does  not  violate  the 
Constitution,  provided  its  provisions  are 
germane  to  the  purpose  of  the  law,  and  are 
necessary  to  make  it  effective. 

Paxton  d  H,  Irrig,  Canal  d  Land  Co,  v. 
Farmers*  d  M.  Irrig.  d  Land  Co,  45  Neb. 
884,  29  L.  R.  A.  853,  64  N.  W.  343;  Kan- 
sas City  d  0.  R.  Co.  v.  Frey,  30  Neb.  790, 
47  N.  W.  87 ;  State  ex  rel.  Carey  v.  Cornell, 
50  Neb.  526,  70  N.  W.  56;  A  ff holder  v.  State 
ex  rel.  McMullen,  51  Neb.  91,  70  N.  W.  644; 
Poffenharger  v.  Smith,  27  Neb.  788,  43  N. 
W.  1150;  Nebraska  Loan  d  Bldg.  Asso.  v. 
Perkins,  61  Neb.  254,  85  N.  W.  67. 

The  provision  of  the  Constitution  that 
taxation  must  be  uniform  is  not  applicable 
to  license  taxes. 

Oraffty  v.  Rushville,  107  Ind.  506,  57 
Am.  Rep.  128,  8  N.  E.  609;  Cherokee  v. 
Fox,  34  Kan.  16,  7  Pac.  625;  Temple  v. 
Sumner,  51  Miss.  16,  24  Am.  Rep.  615. 


Mr,  'William  0*Brien  also  for  defend- 
ant in  error. 

SnlliTan,  Ch.  J.,  deliveied  the  opinion 
of  the  court: 

Max  Rosenbloom,  defendant  below,  having 
been  convicted  of  peddling  in  Platte  county 
without  a  license,  seeks  by  this  proceeding 
to  obtain  a  reversal  of  the  sentence.  The 
statutory  provisions  which  we  have  occa- 
sion to  consider  in  disposing  of  the  ques- 
tions presented  for  decision  are  found  in  the 
general  revenue  law  (Comp.  Stat.  1901, 
chap.  77,  art.  1),  and  are  here  set  out: 

"Sec.  152.  Peddlers  plying  their  vocation 
outside  of  the  limits  of  a  city  or  town  with- 
in any  county  in  th^s  state,  and  peddlers 
selling  by  sample  outside  of  the  limits  of  a 
city  or  town  within  any  county  in  this 
state,  shall  pay,  for  the  use  of  said  county, 
an  annual  tax  of  twenty-five  ($25)  dollars; 
those  with  a  vehicle  drawn  by  one  (1)  ani- 
mal, fifty  ($50)  dollars;  those  with  two  (2) 
and  less  than  four  (4)  animals,  seventy-five 
($75)  dollars;  those  with  four  (4)  or  more 
animals,  one  hundred  ($100)  dollars.  Noth- 
ing in  this  section  shall  be  held  to  apply 
to  parties  selling  their  own  work  or  pro- 
duction, or  educational,  either  by  them- 
selves or  employees,  nor  to  persons  selling 
at  wholesale  to  merchants,  nor  to  persons 
selling  fresh  meats,  fruit,  farm  produce, 
trees,  6r  plants  exclusively. 

"Sec.  153.  A  certificate  or  license  shall 
be  issued  to  any  such  peddler  by  the  county 
clerk,  upon  the  presentation  of  a  receipt 
showing  the  payment  of  the  proper  tax  to 
the  county  treasurer,  and  such  certificate  or 
license  shall  be  good  only  in  the  county 
where  issued,  and  shall  not  authorize  pea- 
dling  in  cities  and  towns. 

"Sec.  154.  Any  person  peddling  outside 
the  limits  of  a  city  or  town  in  any  county 
within  this  state,  without  such  certificate, 
or  license,  or  after  the  expiration  thereof, 
shall  be  deemed  guilty  of  a  misdemeanor, 
and  the  person  actually  peddling  is  liable, 
whether  he  be  the  owner  of  the  goods  sold 
or  carried  by  him  or  not,  and  upon  convic- 
tion thereof  shall  be  fined  the  sum  of  fifty 
($50)  dollars  and  stand  committed  until 
the  fine  is  paid,  or  he  be  discharged  as  pro- 
vided by  law;  and  if  any  peddler  refuses 
to  exhibit  his  license  to  any  person  requir- 
ing a  view  of  the  same,  he  shall  be  pre- 
sumed to  have  none,  and  if  he  produces  a 
license  upon  trial,  such  peddler  shall  pay 
all  costs  of  prosecution." 

It  is  conceded  that  the  facts  alleged  in 
the  information  exist,  but  it  is  insisted  that 
they  do  not  constitute  a  crime.  The  argu- 
ment is  that  the  law  taxing  peddlers 
trenches  in  various  ways  upon  the  Consti- 


poslng  a  license  tax  on  transient  persons  other 
than  citizens  of  the  mnnlclpallty,  Is  anconstl- 
tutiooQl  and  void,  see  McGraw  v.  Marion  (Ky.) 
47  L.  B.  A.  593. 

As  to  license  tax  on  peddlers  or  Itinerant 
venders  generally,  see  State  v.  Richards  (W. 
Va.)  3  L.  R.  A.  705,  and  note;  Com.  v.  Gard- 
ner (Pa.)  7  L.  R.  A.  666.  and  note;  Wrought 
Iron  Range  Co.  ▼.  Johnson  (Ga.)  8  L.  R.  A. 
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273,  and  note;  State  v.  Emert  (Mo.)  11  L.  R. 
A.  219;  Re  Spain  (C.  C.  E.  D.  N.  C.)  14  L.  R. 
A.  97,  with  note  on  peddlers  and  drummers  as 
related  to  Interstate  commerce;  South  Bend  v. 
Martin  (Ind.)  29  L.  R.  A.  531;  State  ▼. 
Wheclock  (Iowa)  80  L.  R.  A.  420 ;  State  v.  Har- 
rington (Vt.)  34  L.  R.  A.  100:  Brownback  v. 
North  Wales  (Pa.)  49  L.  R.  A.  446;  and  State 
Y.  Foster  (B.  I.)  50  L.  R.  A.  330. 
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tutioiif  and  ia  therefore  void.  It  is  said  in 
the  first  place  that  the  object  of  the  legis- 
lation is  to  raise  county  revenue,  and  that 
revenue  measures  cannot,  in  this  state,  be 
enforced  by  the  infliction  of  fines  or  penal- 
ties. We  agree  with  counsel  in  the  view 
that  the  primary  and  paramount,  if  not  the 
only,  object  of  the  law,  is  to  obtain  revenue, 
hv  imposing  a  tax  upon  the  business  of  ped- 
dling. The  only  thing  the  peddler  is  re- 
quired to  do  is  to  pay  his  tax,  and  exhibit 
tne  appropriate  evidence  of  payment  to  any 
person  who  may  wish  to  see  it.  The  only 
thing  he  is  forbidden  to  do  is  to  pursue  his 
calling  without  first  having  paid  the  tax. 
No  police  inspection  or  supervision  is  pro- 
vided for.  If  the  things  commanded  and 
forbidden  are  to  be  regarded  as  features  of 
regulation  or  repression,  they  are  not,  to 
say  the  least,  so  pronounced  or  conspicuous 
as  to  suggest  the  idea  that  the  law  is  refer- 
able to  the  police  power,  rather  than  the 
power  of  taxation.  But  granting  the  con- 
tention of  counsel  for  defendant  that  the 
statute  is  a  revenue  measure,  pure  and 
simple,  we  are  not  able  to  discover  any 
valid  objection  to  the  enforcement  of  it  in 
the  manner  provided  by  the  legislature.  It 
is.  settled  doctrine  in  this  and  in  every 
other  jurisdiction  that  courts  will  not  ad- 
judge statutes  unconstitutional  unless  they 
are  plainly  so.  Now,  with  what  express 
provision  of  the  higher  law  does  the  statute 
in  question  clash?  We  know  of  none.  It 
may,  perhaps,  be  said  that  imprisonment  for 
debt  has  been  abolished;  but  taxes  are  not 
debts,  within  the  meaning  of  the  Constitu- 
tion, and,  if  they  were,  the  provision  with 
respect  to  a  fine  and  that  with  respect  to 
imprisonment  are  not  so  inseparably  con- 
nected that  they  must  stand  or  fall  to- 
gether. "The  law  abolishing  imprisonment 
for  debt,"  says  Judge  Cooley,  "has  no  appli- 
cation to  taxes;  and  the  remedies  for  their 
collection  may  include  an  arrest,  if  the  leg- 
islature shall  so  provide."  Cooley,  Taxn. 
2d  ed.  17.  In  speaking  of  license  taxes,  the 
learned  author  further  remarks  that  it  is 
still  customary  to  enforce  payment  of  them 
by  arrest  and  imprisonment,  adding  that  "a 
constitutional  provision  inhibiting  imprison- 
ment for  debt  has  no  application  to  the  case 
of  a  license  tax."  Cooley,  Taxn.  438. 
Among  the  many  cases  sustaining  this  view, 
we  cite  the  following:  Appleton  v.  Hop- 
kins, 5  Gray,  630;  Daggett  v.  Everett,  19 
Me.  373;  McCaskell  v.  State,  53  Ala.  511; 
Com.  V.  Byrne,  20  Gratt.  166;  Denver  City 
R.  Co,  V.  Denver,  21  Colo.  350,  29  L.  R.  A. 
608,  41  Pac.  826;  Campbell  v.  Anthony,  40 
Kan.  652,  20  Pac.  492;  Bt.  Louie  v.  Stem- 
herg,  69  Mo.  289;  Bozeman  v.  Cadwell,  14 
Mont.  480,  36  Pac.  1042;  Cincinnati  v. 
Buckinghwm,  10  Ohio,  257;  Re  Dossier,  35 
Kan.  678,  12  Pac  130. 

Limitations  upon  legislative  power  are  to 
be  found  in  written  constitutions.  It  has 
not  been  customary  to  look  for  them  in  the 
opinions  of  the  courts.  When  it  pleased 
the  people  of  this  state  to  put  an  end  to  the 
ancient  practice  of  seizing  the  person  of  a 
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debtor  as  a  means  of  coercing  payment  of  a 
debt,  they  put  into  the  bill  of  rifhta  this 
expression  of  their  sovereign  wul:  "No 
person  shall  be  imprisoned  for  debt  in  any 
civil  action  on  mesne  or  final  process  unl^s 
in  cases  of  fraud."  Section  20,  Bill  of 
Rights.  This  language  is  terse  and  lucid. 
It  means  just  what  it  says,  and,  when  con- 
sidered in  the  light  of  familiar  history,  it 
seems  hardlv  possible  to  misunderstand  it. 
It  deals  only  with  procedure  in  civil  ac- 
tions,— actions  having  for  their  object  the 
collection  of  debts.  It  has  no  application 
to  the  civil  liability  created  by  the  bas- 
tardy act  {Ex  parte  CottreU,  13  Neb.  193, 
13  N.  W.  174;  Ew  parte  Donahoe,  24  Neb. 
69,  38  N.  W.  28),  and  it  has  certainly  no 
relation  whatever  to  criminal  actions 
brought  by  the  state  to  punish  the  violation 
of  a  public  law.  The  just  and  humane  pol- 
icy of  abolishing  imprisonment  for  debt  can- 
not be  too  highlj|r  commended,  but  an  exten- 
sion of  that  policy  by  judicial  decision  can 
be  defended  only  on  the  theory  that  benefi- 
cent usurpation  is  justifiable.  Three  cases 
decided  by  this  court  {State  v.  Oreen,  27 
Neb.  64,  42  N.  W.  913;  Magneau  v.  Fre- 
mont, 30  Neb.  844,  9  L.  R.  A.  786,  47  N,  W. 
280;  and  Templeton  v.  Tekamah,  32  Neb. 
542,  49  N.  W.  373)  declare  that  penal  pro- 
visions of  an  occupation  tax  ordinance  are 
unenforceable.  These  decisions  do  not  pro- 
fess to  rest  in  either  reason  or  authority, 
and  are,  in  our  judgment,  contraiy  to  both. 
If  they  had  become  a  rule  of  property,  we 
should  certainly  adhere  to  them,  but,  since 
they  have  not,  we  think  they  should  not  be 
regarded  as  binding  precedents;  and  they 
are  accordingly  overruled. 

Another  ground  upon  which  the  law  is 
assailed  is  that  S  154,  which  prescribes  pen- 
alties for  peddling  without  a  license,  is  not 
embraced  within  the  title  of  the  act.  The 
title  is  a  very  comprehensive  one.  It  is 
"An  Act  to  Provide  a  System  of  Revenue," 
and,  em  vi  termini,  covers  the  entire  sub- 
ject of  taxation.  It  comprehends  the  selec- 
tion of  the  persons,  property,  and  fran- 
chises to  be  taxed,  the  manner  and  method 
of  revenue  to  be  raised,  the  means  or  ma- 
chinery by  which  the  taxes  are  to  be  col- 
lected, and  many  other  matters  obviously 
germane  to  a  general  scheme  or  plan  for 
providing  funds  with  which  to  defray  the 
necessary  expense  of  maintaining  a  state 
and  local  government.  A  law  to  provide  a 
system  of  revenue  would  be  singularly  weak 
and  inefficient  if  it  did  not  make  adequate 
provision  for  the  collection  of  taxes.  In 
fact,  every  revenue  law  does  contain  such 
provision.  The  usual  and  appropriate 
method  of  enforcing  payment  of  a  property 
tax  is  by  the  addition  of  an  increased  rate 
of  interest,  which  is  in  truth  a  penalty,  and 
by  the  sale  of  the  taxed  property.  But  pay- 
ment of  taxes  on  occupations  cannot  be  en- 
forced in  this  way,  and  hence  the  ordinary, 
and  often  the  only  effective,  method  of  com- 
pelling payment,  is  by  fine  and  imprison- 
ment of  the  person  upon  whom  the  tax  is 
imposed.    In  the  recent  ease  of  IfebratiBa 
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Loan  d  BlAg,  Amo.  ▼.  Parlmts,  61  Neb.  264, 
85  N.  W.  67,  it  is  said:  "If  ao  portion  of 
the  bill  is  foreign  to  the  suhject  of  legis- 
lation, as  indicated  by  the  title,  however 
general  the  latter  may  be,  it  is  in  harmony 
with  the  constitutional  mandate."  Tested 
by  this  rule,  it  is,  we  think,  entirely  mani- 
fest that  the  penal  provision  of  {  154  is 
covered  by  the  title  of  the  act. 

A  further  contention  of  counsel  for  de- 
fendant is  that,  by  reason  of  the  exceptions 
contained  in  %  152,  the  law  lacks  the  es- 
sential requirement  of  uniformity.  The 
Constitution  {%  1,  art.  9)  declares  that  the 
legislature  may  impose  a  tax  upon  persons 
•engaged  in  certain  occupations,  "in  such 
manner  as  it  shall  direct  by  general  law, 
uniform  as  to  the  class  upon  which  it  op- 
erates." This  provision  undoubtedly  con- 
templates that  all  persons  pursuing  the 
same  business  or  calling  under  the  same 
conditions  and  circumstances  shall  be 
treated  alike,  and  subjected  to  the  same 
burdens.  In  other  words,  partiality  and  fa- 
voritism are  forbidden,  and  equality  before 
the  law  is  made  a  rule  of  legislative  action. 
But  as  was  said  by  the  supreme  court  of 
Pennsylvania  in  Seaholt  v.  Northumber- 
land  County,  187  Pa.  318,  41  Atl.  22: 
''Class! fication  is  a  legislative  question,  sub- 
ject to  judicial  revision  only  so  far  as  to  see 
that  it  is  founded  on  real  distinctions  in 
the  subjects  classified,  and  not  on  artificial 
or  irrelevant  ones,  used  for  the  purpose  of 
evading  the  constitutional  prohibition."  In 
the  case  of  State  ex  rel.  Datoson  County  v. 
Fanners*  d  M,  Irrig,  Co,  59  Neb.  4,  80  N. 
W.  53,  we  had  occasion  to  consider  this 
question,  and  reached  the  conclusion,  after 
a  pretty  thorough  examination  of  the  au- 
thorities, that  the  "classification,  to  be  valid, 
must  rest  on  some  reason  of  public  policy, 
some  nubstantial  diifference  of  situation  or 
circumstances,  that  would  naturally  sug^ 
l^est  the  justice  or  expediency  of  diverse  leg- 
islation with  respect  to  the  objects  classi- 
fied." The  real  test  of  the  validity  of  de- 
fendant's objection  to  this  statute  is  not 
whether  the  classification  is  wise  and  just, 
but  whether  the  legislature  acted  arbitrar- 
ily,— ^whether,  without  an  adequate  deter- 
mining principle,  it  made  a  division  of  ped- 
dlers into  two  classes  ,and  then  sought  to 
deprive  one  class  of  their  constitutional 
right  to  the  equal  protection  of  the  laws.  If 
there  is  a  genuine  and  substantial  distinc- 
tion between  persons  who  go  from  house  to 
bouse,  and  place  to  place,  vending  their  own 
products,  and  those  who  sell  in  the  same 
manner  the  productions  of  others,  the  clas- 
sification is  founded  in  the  nature  of  things, 
and  is  therefore  upon  a  basis  everywhere 
recognized  as  lawful.  Now,  there  is,  in  our 
opinion,  such  a  marked  and  material  differ- 
ence between  the  two  classes  of  peddlers  as 
to  make  it  entirely  proper  for  the  legisla- 
ture, acting  on  considerations  of  general 
policy,  to  tax  one  class,  and  to  permit  the 
other  to  go  free.  The  man  who  ^oes  about 
the  country  selling  what  he  has  himself  pro- 
duced may  be  presumed  to  confer  a  benefit 
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upon  the  general  public,  by  eliminating  the 
profits  of  the  retail  merchant,  and  per- 
haps even  those  of  the  wholesaler  and  job- 
ber. He  has  a  fixed  abode  where  he  pro- 
duces the  things  which  he  sells,  and  where 
he  may  be  reached  and  required  to  make 
good  his  warranties.  He  is  generally  the 
owner  of  immovable  property,  which  is  sub- 
ject to  state  and  local  taxation.  It  may  be 
that  he  is  required  by  the  municipality  in 
which  he  lives  to  pay  a  poll  tax  and  a  tax 
upon  his  business;  to  build  and  repair  side- 
walks, and  keep  the  same  free  from  snow, 
ice,  and  other  obstructions.  He  contributes 
to  the  social,  educational,  and  financial 
property  of  the  community  in  which  he  re- 
sides. He  bears  a  just  share  there  of  the 
burdens  of  government.  And,  in  addition 
to  all  this,  it  must  be  remembered  that  the 
sale  of  his  products  is  only  incidental  to  the 
business  of  producing  them.  These  char- 
acteristics, speaking  generally,  distinguish 
the  untaxed  peddler  from  the  peddler  who 
is  taxed ;  and  they  are,  it  seems  to  us,  quite 
sufficient  to  justify  the  classification  which 
the  legislature  has  made.  In  State  v.  Stev- 
enson, 109  N.  G.  730,  14  S.  E.  385,  a  li- 
cense tax  upon  merchants  was  upheld,  al- 
though it  exempted  purchasers  of  farm 
products  from  the  producers.  The  court, 
after  observing  that  the  law  puts  all  mer- 
chants dealing  in  farm  products  purchased 
of  the  producers  in  one  class,  and  all  other 
merchants  in  another  class,  and  treats  all 
in  each  class  alike,  goes  on  to  say:  "There 
is  no  discrimination  in  either  class.  The 
power  to  select  particular  trades  or  occu- 
pations, and  subject  them  to  a  license  tax, 
cannot  be  denied  to  the  legislature,  nor  the 
power  to  tax  such  trades  according  to  dif- 
ferent rules,  provided  the  rule  in  regard  to 
each  business  is  uniform."  The  supreme 
court  of  Maine  had  before  it  in  a  recent  case 
the  question  we  are  now  considering.  State 
V.  Montgomery,  92  Me.  433,  43  Atl.  16.  In 
delivering  judgments  sustaining  the  law, 
Savage,  J.,  said:  "It  is  contended  that  the 
exception  which  permits  one  to  peddle  with- 
out license  'the  products  of  his  own  labor, 
or  the  labor  of  his  family,  any  patent  of 
his  own  invention,  or  in  which  he  has  be- 
come interested  by  being  a  member  of  any 
firm,  or  stockholder  in  any  corporation 
which  has  purchased  the  patent,'  is  a  dis- 
crimination in  favor  of  some  and  against 
others.  We  do  not  think  so.  If  one  may 
peddle  freely  the  products  of  his  own  labor, 
so  may  all.  The  products  may  be  unlike, 
but  the  freedom  to  prosecute  one's  own 
business  and  to  peddle  his  own  products  is 
free  alike  to  all.  So  of  the  other  excep- 
tions. While  it  may  happen  that  various 
producers  may  peddle  each  the  product  of 
his  own  labor  without  license,  but  not  of 
the  labor  of  another,  still  we  think  this 
fairly  answers  the  requirements  of  unifor- 
mity. The  legislature  is  the  sole  judge  of 
the  extent  to  which  the  business  of  peddling 
should  be  regulated,  and  its  conclusions  are 
final,  so  long  as  the  burdens  imposed  do  not 
bear     unevenly    upon    citizens.    Ew    parte 
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Thornton,  12  Fed.  538."  This  decision  is 
ia  coiitiict  with  State  ex  rel,  Luria  v.  Wag- 
«ier,  09  Minn.  206,  38  L.  R.  A.  677,  72  N, 
W.  07,  referred  to  in  the  brief  of  counsel 
for  defendant.  In  each  case  the  statute 
construed  was  held  to  be  a  police  regulation 
having  for  its  object  the  protection  of  the 
public.  In  this  case  we  have  no  occasion  to 
determine  which  view  of  the  matter  is  cor- 
rect, because  the  classification  in  our  stat- 
ute was  made  for  the  purpose  of  taxation, 
and  not  for  the  purposes  of  regulating  the 
business  of  peddling.  It  is  plain,  of  course, 
that  a  particular  classification  may  be  valid 
if  the  object  of  the  legislation  is  revenue, 
and  invalid  if  the  object  is  regulation. 

The  law  is  also  assailed  on  the  ground 
that  it  lacks  definiteness  and  certainty,  but 
we  think  there  is  so  little  merit  in  this  ob- 
jection that  it  may  be  overruled  without 
discussion. 

The  judgment  of  the  District  Court  ia 
affirmed, 

Holoomb,  J.,  dissenting: 

Although  entertaining  the  profoundest 
respect  for  the  legal  ability,  erudition,  and 
discriminating  judgment  of  my  associates, 
I  am  unable  to  concur  in  the  majority  opin- 
ion formulated  by  the  chief  justice  in  this 
case,  and  will,  as  briefly  as  is  consistent 
with  reasonable  clearness  of  expression  of 
my  views,  give  some  of  the  reasons  which 
impel  me  to  dissent  therefrom. 

The  conclusion  reached  necessitates  the 
overruling  of  several  prior  decisions  of 
this  court,  of  many  years'  standing, 
which  have  become,  and  should  be  regarded 
as,  the  settled  law  of  the  state;  and 
this  I  am  unwilling  to  assent  to,  because 
the  principle  of  8tare  decisis  is,  in  my 
judgment,  too  lightly  regarded,  and  the 
overturning  of  the  adjudications  referred 
to  is  without  sufficient  cause.  The  law 
as  therein  enunciated  has  stood  unchal- 
lenged for  over  a  decade,  and  should  not 
now,  except  upon  the  most  weighty  and 
grave  consideration,  be  overturned.  The 
doctrine,  as  expressed  in  the  overruled  de- 
cisions, as  to  the  power  to  enact  laws  pro- 
viding for  imprisonment  to  enforce  collec- 
tion of  taxes,  is  itself  sound  in  principle, 
and  supported  by  both  reason  and  author- 
ity. The  soundness  of  these  decisions  has 
not  been  challenged  since  they  were  enunci- 
ated, and  they  should  not  now  be  overruled, 
unless  unmistakably  and  radically  unsound 
in  principle.  The  course  of  legislation  has 
been  consistent  with  the  Constitution  as 
construed  in  these  overruled  decisions.  The 
charters  and  ordinances  of  the  cities  and 
towns  have  been  enacted  and  enforced  in 
conformity  with  the  law  as  thus  construed. 
The  whole  history  of  the  jurisprudence  of 
the  state  lends  color  and  support  to  the 
principle  as  announced  therein,  to  the  eflfect 
that  the  collection  of  taxes  is  to  be  enforced 
by  the  application  of  remedies  civil  only  in 
their  nature.  It  is  aptljr  said  by  Mr.  Jus- 
tice White,  in  a  dissenting  opinion  in  Pol- 
lock V.  Farmers*  Loan  d  T.  Co.  157  U.  S. 
429,  650,  39  L.  ed.  759,  843,  16  Sup.  Ct. 
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Rep.  673,  716  (and  I  can  do  no  better  than 
quote  his  words)  :  "The  conservation  and 
orderly  development  of  our  institutions 
rests  on  our  acceptance  of  the  results  of  the 
past,  and  their  use  as  lights  to  guide  our 
steps  in  the  future.  Teach  the  lesson  that 
settled  principles  may  be  overthrown  at  any 
time,  and  confusion  and  turmoil  must  ulti- 
mately result.  .  .  .  The  fundamental 
conception  of  a  judicial  body  is  that  of  one 
hedged  about  by  precedents  which  are  bind- 
ing on  the  court,  without  regard  to  the 
personality  of  its  members.  Break  down 
this  belief  in  judicial  continuity,  and  let  it 
be  felt  that  on  great  constitutional  ques- 
tions this  court  is  to  depart  from  the  set- 
tled conclusions  of  its  predecessors,  and  to 
determine  them  all  according  to  the  mere 
opinion  of  those  who  temporarily  fill  its 
bench,  and  our  Constitution  will,  in  my 
judgment,  be  bereft  of  value,  and  become  a 
most  dangerous  instrument  to  the  rights 
and  liberties  of  the  people." 

It  is  worthy  of  note  that  of  the  five  emi- 
nent jurists  who  have  graced  the  bench  we 
now  occupy,  and  who  have  all  expressly 
concurred  in  the  views  as  stated  in  the  sev- 
eral decisions  it  is  now  proposed  to  over- 
throw, two  of  them  were  honored  members 
of  the  constitutional  convention  which  for- 
mulated the  organic  law  of  the  state  which 
they  afterwards  were  by  the  people  of  the 
state  called  upon  to  interpret  and  expound. 
Who  shall  say  that  these  men,  not  only  be- 
cause of  their  great  learning,  but  also  on 
account  of  their  presence  and  participation 
in  the  work  of  that  convention,  were  not  in 
a  peculiarly  advantageous  position,  and  well 
qualified  to  correctly  interpret  and  construe 
the  several  provisions  of  that  document? 
When  it  was  held  in  the  case  of  State  v. 
Greeny  27  Neb.  64,  42  N.  W.  913,  that  an 
occupation  tax  is  to  be  collected  by  distress 
and  sale  of  the  property  of  the  tax  debtor, 
in  the  same  manner  as  the  collection  of 
debts  generally,  and  not  by  imprisonment 
the  conclusion,  I  assume,  waa  arrived  at  on 
the  theory  that  by  the  adoption  of  the  Con- 
stitution, with  its  provision  against  im- 
prisonment for  debt  in  any  civil  action,  ex- 
cept in  case  of  fraud,  an  occupation  tax  was 
a  debt,  within  the  meaning  of  the  word  as 
used  in  that  instrument,  and  therefore  col- 
lection thereof  could  be  enforced  only  as 
other  civil  obligations.  The  language  of  the 
Constitution  is  fairly  susceptible  of  this  in- 
terpretation without  doing  violence  to  any 
well-recognized  rule  of  construction.  If  a 
tax  is  treated  as  a  debt  as  it  is  by  all  au- 
thorities, then  the  construction  was  proper, 
and  the  fact  that  no  lengthy  reasons  were 
given  in  support  of  the  decision  in  no  way 
militates  against  its  soundness.  I  am  aware 
that  in  many  jurisdictions  a  distinction  is 
made  between  a  debt  created  by  the  levy  of 
taxes  and  those  arising  ordinarily  between 
individuals  on  contract  or  otherwise.  But 
the  reason  given  for  such  construction  is 
not  free  from  imperfection,  and  is  in  some 
cases  warranted,  because  of  substantial  dif- 
ference in  the  language  of  the  law  which 
was  being  construed.    The  logic  of  the  mt- 
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joritj  opinion  ia  to  hold  that  in  a  purely 
fiscal  measure,  enacted  solely  for  the  pur- 
pose of  raising  revenues,  the  enforcement 
of  the  provisions  of  the  act,  and  the  collec- 
tion of  dues  levied  thereunder,  whether  on 
property,  person,  or  business,  may  be  co- 
erced by  invoking  the  aid  of  the  criminal 
law,  and  the  infliction  of  fines  and  impris- 
onment on  the  person  on  whom  the  obliga- 
tion rests,  regardless  of  the  question  of  his 
ability  to  meet  the  obligation,  or  the  pos- 
session of  property  or  means  wherewith  to 
satisfy  the  same.  The  doctrine,  if  extended 
to  its  legitimate  scope  and  breadth,  author- 
izes every  municipality  in  the  state  to  levy 
taxes  on  the  person,  property,  and  business 
of  the  inhabitants  thereof,  within  the  limits 
of  the  law,  and  to  coerce  payment  by  arrest 
and  incarceration  of  the  delinquent  until 
the  taxes  are  paid,  or  until  a  judgment  of 
fine  and  imprisonment  is  satisfied.  This,  to 
ine,  is  a  startling  doctrine,  and  thoroughly 
repugnant  to  our  entire  system  of  juris- 
prudence, and  in  conflict  with  the  very  let- 
ter of  the  Constitution  itself.  Such  a  con- 
struction, it  seems  to  me,  is  contrary  to  the 
Constitution,  as  evidenced  by  the  terms  of 
that  instrument,  the  course  of  judicial  con- 
struction since  its  adoption,  and  the  char- 
acter of  the  legislation  enacted  with  refer- 
ence thereto.  A  tax,  in  this  state,  has  al- 
ways, so  far  as  my  knowledge  extends,  been 
regarded  as  a  civil  liability  of  the  same 
general  character  as  other  debts,  and  so 
considered  by  both  the  courts  and  the  legis- 
lature. With  reference  to  real  estate  taxes 
even  the  personal  civil  liability  has  been 
eliminated,  under  the  laws  in  relation  there- 
to as  construed  by  this  court;  and  all  such 
taxes  are  held  to  be  only  a  charge  against 
the  real  estate  against  which  levied,  to  be 
satisfied  by  a  sale  of  the  property,  and  not 
by  recourse  to  the  personal  liability  of  the 
owner  of  the  property  when  assessed.  A 
personal  property  tax,  or  a  tax  on  a  busi- 
ness or  calling,  has  heretofore,  I  think,  with- 
out exception,  been  treated  as  a  civil  lia- 
bility against  the  person  to  whom  assessed, 
for  the  enforcement  of  which  the  taxing  au- 
thorities could  resort  only  to  remedies  com- 
mon to  the  collection  of  other  civil  liabili- 
ties. In  a  very  recent  suit  we  decided  that 
a  civil  action  was  maintainable  for  the  re- 
covery of  personal  taxes  in  the  same  man- 
ner as  for  the  recovery  of  debts  generally. 
Hoover  v.  Engles  (Neb.)  88  N.  W.  869.  In 
fact,  the  entire  hi-U)ry  of  the  state,  both 
judicial  and  legislative,  since  the  adoption 
of  our  present  CoQstitution,  so  far  as  my 
knowledge  extends,  has  treated  the  obliga- 
tions imposed  for  revenue  purposes  on  the 
same  plane  as  debts  generally,  and  the  col- 
lection thereof  to  be  enforced  in  a  civil  ac- 
tion, and  not  by  punishment  in  a  criminal 
proceeding,  by  fine  and  imprisonment.  I 
venture  to  say  that  a  search  will  be  made 
in  vain  for  an  utterance  either  by  the  courts 
or  the  legislature  of  the  state  during  the 
last  quarter  of  a  century  indicative  of  the 
power  of  the  legislature  to  authorize,  the  co- 
ercion of  the  payment  of  the  public  reve- 
nues in  a  criminal  action  by  fines  and  im- 
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prisonment.  Is  it  not  fairly  inferable,  since 
the  legislature  has  made  no  attempt  to  au- 
thorize the  enforcement  of  the  collection  of 
the  revenues  necessary  for  the  expense  of 
government,  except  bv  civil  remedies,  such 
as  are  common  to  the  enforcement  of  all 
civil  obligations,  that  it,  too,  has  given  a 
construction  to  the  Constitution  in  harmony 
with  the  prior  utterances  of  this  eourtT 
Is  it  not  reasonable  to  say  that  the  legisla- 
ture, enacting  laws  for  the  collection  of  the 
public  revenues,  would,  in  all  probability, 
go  as  far  as  its  powers  were  deemed  to  ex- 
tend? The  necessity  for  the  speedy  collec- 
tion of  all  such  taxes,  and  that  all  against 
whom  the  charge  is  made  should  bear  the 
just  proportion  of  these  necessary  public 
burdens,  would  naturally  suggest  to  any 
legislative  body  the  wisdom  of  making  the 
payment  of  the  obligations  as  certain  and 
prompt  as  might  be  done  under  a  full  ex- 
ercise of  the  powers  belonging  to  the  legis- 
lature in  that  regard.  Can  there  exist  any 
reasonable  doubt  that  for  over  a  quarter  of 
a  century  the  legislature  and  the  courts  of 
the  state  have  deemed  the  power  of  coercing 
payment  of  the  public  revenues  exhausted 
when  all  remedies  for  the  collection  per- 
mitted in  actions  civil  in  their  nature  bad 
been  provided  for?  I  am  not  speaking  of 
license  taxes,  but  of  measures  purely  fiscal, 
for  the  collection  of  revenues  generally  in 
support  of  government,  and  as  the  term  is 
ordinarily  understood.  I  shall  speak  of  li- 
cense taxes  later  on.  If  the  legislature  and 
the  courts  during  this  long  period  of  time 
have  so  construed  the  force  and  effect  of 
the  constitutional  provision  referred  to, 
then  I  submit  that  it  is  now  too  late  to  un- 
dertake to  give  to  it  an  entirely  inconsistent 
and  contrary  construction.  But  it  is  said 
ill  the  majority  opinion  that  it  is  not  all 
civil  liabilities  that  are  included  in  the  pur- 
view of  this  provision  of  the  Constitution, 
and  we  are  cited  to  authorities  holding  to 
the  right  of  imprisonment  under  the  bas- 
tardy act,  which  is  denominated  a  "civil 
action."  These  authorities,  however,  ex- 
pressly hold  that  while  the  action  is  in  its 
nature  civil,  as  distinguished  from  a  crim- 
inal trial,  yet  the  law,  as  enacted,  is  an 
exercise  of  the  police  powers  of  the  state. 
Eof  parte  Donahoe,  24  Neb.  69,  38  N.  W.  28. 
As  a  police  regulation,  the  imprisonment  is 
lawful,  and  it  was  competent  for  the  legis- 
lature to  provide  for  imprisonment  as 
means  to  the  desired  end.  It  is  not  to  be 
doubted  that,  in  the  exercise  of  the  police 
powers  of  the  state,  imprisonment  is  justi- 
fied and  warranted  for  the  preservation  of 
public  morals,  good  order,  and  the  peace 
and  welfare  of  society. 

A  similar  constitutional  provision  against 
imprisonment  for  debt  is  found  in  the  Con- 
stitution of  Ohio,  from  which  ours  is 
adapted  word  for  word,  and  which  has  ex- 
isted in  that  state  for  over  half  a  century. 
I  have  yet  to  learn  of  an  authority  in  that 
jurisdiction,  or  an  action  by  the  lawmaking 
body,  recognizing  the  power  of  the  legisla- 
ture to  coerce  payment  of  taxes  levied  for 
public  revenues  by  fine  and  imprisonment 
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for  failure  to  pay  the  obligation  thua  im- 
posed. Surely  thia  ia  aome  indication  of 
the  soundnesa  of  the  construction  hereto- 
fore given  to  an  identical  provision  in  our 
own  Constitution.  It  ia  held  there,  as  here, 
that  the  bastardy  act,  poviding  for  a  judg- 
ment against  the  putative  father,  and  its  en- 
forcement by  imprisonment,  may  be  resorted 
to,  and  that  such  judgment  is  not  a  debt, 
within  the  meaning  of  the  constitutional 
provision  under  consideration.  Musaer  v. 
StetDord,  21  Ohio  St.  353.  While  the  sec- 
tion has  been  construed  in  various  ways  by 
the  court  of  last  resort  of  that  state,  none 
of  the  decisions  relating  thereto  give  coun- 
tenance or  support  to  the  construction 
adopted  in  the  majority  opinion  in  the  case 
at  bar.  In  a  very  early  case  in  one  of  the 
inferior  courts  of  that  state  that  provision 
of  the  Constitution  was  under  consideration, 
and  it  is  there  said:  "The  15tii  section 
of  the  Ist  article  of  the  Constitution  de- 
clares 'that  no  person  shall  be  imprisoned 
for  debt  in  any  civil  action,  on  mesne  or 
final  process,  unless  in  cases  of  fraud.'  This 
provision  is  contained  in  tbe  bill  of  rights, 
and  is  an  explicit  declaration  that  the  peo- 
ple have  reserved  to  themselves  the  sacred 
boon  of  personal  liberty,  and  have  denied 
to  the  government  all  control  over  their  per- 
sons, except  for  the  commission  of  crimes, 
and  the  isolated  case  of  fraud  in  their  busi- 
ness transactions.  This  declaration  is  re- 
garded as  an  ample  safeguard,  without 
either  legislative  or  ludicial  construction, 
and  admits  of  no  such  thing  by  either  the 
one  or  the  other  of  the  departments  of  the 
government."  Messenger  v.  Lockicood,  9 
West.  L.  J.  521.  This  construction  appears 
reasonable  and  fairly  supported  by  the  lan- 
guage used.  On  the  same  point  it  is  stated 
in  the  syllabus  in  State  v.  if  ace,  5  Md.  337 : 
"The  term  'debt/  in  that  clause  of  the  Con- 
stitution which  provides  that  'no  person 
shall  be  imprisoned  for  debt/  is  to  be  un- 
derstood as  an  obligation  arising  otherwise 
than  from  the  sentence  of  a  court  for  the 
breach  of  the. public  peace  or  commission 
of  a  crime."  I  hope  I  may  be  pardoned  for 
quoting  at  some  length  from  the  opinion  of 
the  court  in  the  case  last  mentioned,  be- 
cause my  own  views  are  reflected  therein 
quite  as  clearly  as  I  could  express  them  in 
language  of  my  own  choosing.  The  court 
says:  "The  44th  section  of  the  3d  article 
of  the  Constitution  declares:  'No  person 
shall  be  imprisoned  for  debt;'  and  the  court 
of  common  pleas  have  decided  in  this  case 
that  a  fine  imposed  by  a  justice  of  the 
peace  for  a  violation  of  the  act  of  1854,  chap. 
138,  is  a  debt,  within  the  constitutional 
meaning  of  tbe  term.  In  this  view  we  do 
not  concur.  We  think  the  Constitution 
ought  to  have  a  common-sense  interpreta- 
tion, by  which  we  mean  the  sense  in  which 
it  was  understood  by  those  who  adopted  it; 
and  if  it  receives  such  a  construction,  in  our 
judgment,  the  term  'debt'  is  to  be  under- 
stood as  an  obligation  arising  otherwise 
^«ban  from  the  sentence  of  a  court  for  the 
breach  of  the  public  peace  or  commission 
of  a  crime.  Although  it  ia  a  well-recognized 
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canon  of  construction  that,  where  legal 
terms  are  used  in  a  statute,  th^  are  to  re- 
ceive their  technical  meaninff,  unless  the 
contraiy  plainly  appears  to  have  been  the 
intention  of  the  legislature,  the  principle, 
however,  does  not  apply  to  the  interprets- 
tion  of  the  organic  law,  which  is  to  be  con- 
strued, according  to  the  acceptation  of 
those  who  adopted  it,  as  the  supreme  rule 
of  conduct  both  for  officials  and  individuals; 
and,  in  conformity  with  this  view,  it  has 
been  habitual  for  the  supreme  judiciary  of 
the  United  States  to  derive  light  and  in- 
struction from  the  commentaries  of  the 
framers  of  the  Federal  Constitution.  .  .  . 
We  cannot  be  insensible  to  the  fact  that,  in 
all  the  struggles  for  the  abolition  of  the  law 
for  imprisonment  for  debt,  Ihe  advocates  of 
the  measure  contended*  it  waa  unjust  and 
cruel  to  place  the  unfortunate  debtor  on  the 
same  footing  with  the  disturber  of  the  pub- 
lic peace,  or  the  perpetrator  of  crimes  pun- 
ishaole  by  fines.  The  evident  intention  of 
the  Constitution  was  to  jelieve  those  who 
could  not  pay  their  debta,  and  not  to  shield 
from  punishment  persons  who  had  violated 
the  public  law." 

The  supreme  court  of  North  Dakota, 
speaking  on  the  same  subject,  though  with 
reference  to  provisions  unlike  ours  (Omn- 
holm  V.  Sweigle,  3  N.  D.  476,  479,  67  N.  W. 
509,  510),  savs:  "If  not  a  tortious  act 
(and  we  think  it  was  not),  the  appcdlant 
would  be  protected  from  arrest  and  impris- 
onment by  §  15  of  the  state  Constitution, 
which  provides  that  'no  person  shall  be  im- 
prisoned for  debt  unless  upon  refusal  to  de- 
liver up  his  estate  for  the  benefit  of  his 
creditors  in  such  manner  as  shall  be  pre- 
scribed by  law,  or  in  cases  of  tort,  or  where 
there  is  a  strong  presumption  of  fraud.' 
The  term  'debt,'  as  employed  in  8  15,  eupra, 
in  manifestly  used  in  a  *broad  sense,  and 
hence  will  embrace  such  obligations  to  pay 
money  as  arise  upon  the  law,  as  well  as 
those  which  arise  upon  contract."  The  su- 
preme court  of  Georgia,  in  Cooper  v.  Savan- 
nah, 4  Ga.  68,  holds  that  where  a  tax  had 
been  imposed  by  a  city  ordinance  upon  free 
persons  of  color,  and  in  case  of  nonpay- 
ment the  act  provided  that  such  person 
should  be  arrested  and  committed  to  the 
common  jail,  and  there  confined  until  the 
same  was  paid,  such  imprisonment  waa  re- 
pugnant to  the  laws  of  the  state,  and  there- 
fore void.  In  the  authorities  referred  to 
the  word  "debt,"  when  found  in  an  organic 
law,  is  given  a  broad  and  popular  meaning, 
as  it  occurs  to  me  ought  to  be  done.  If,  as 
is  said,  such  a  provision  denied  to  the  gov- 
ernment control  of  the  citizens  of  a  state, 
except  for  the  commission  of  crimes  or  in 
cases  of  fraud,  or  if  the  word  "debt"  is  to 
be  understood  as  an  obligation  arising  oth- 
erwise than  from  the  sentence  of  a  court 
foi  a  breach  of  the  public  peace  or  the  com- 
mission of  a  crime,  or  if  it  embraces  such 
obligations  to  pay  money  as  arise  upon  the 
law,  as  well  as  those  which  arise  upon  con- 
tract, then  may  it  not>  in  reason,  be  said 
that  an  obligation  imposed  by  the  levying 
of  a  tax  for  revenue   purposes   is   &   debt 
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fairly  within  scope  and  purview  of  the 
words  as  used  in  the  Constitution,  and  that 
the  decisions  overruled  have  sudi  support 
in  principle  and  on  authority  as  not  to  jus- 
tify their  condemnation  in  order  to  adopt  a 
construction  whi6h  is  more  technical  and 
less  liberal? 

In  all  the  authorities  cited  in  the  major- 
ity opinion,  a  tax  is  recognized  as  a  debt, 
in  its  broad  and  comprehensive  sense,  but  is 
held  not  to  come  within  the  purview  of  the 
word  as  used  in  the  organic  law,  for  differ- 
ent reasons, — some  upon  one  ground,  and 
some  on  others;  but  the  tendency  of  all  is 
to  limit  and  restrict  the  meaning,  rather 
than  to  use  it  in  a  popular  sense.  It  is 
also  to  be  noted  that  in  many  of  the  stat- 
utes and  Constitutions  the  language  used 
in  altogether  different  in  meaning  from  our 
own.  In  some  states  the  exemption  from 
imprisonment  for  debt  is  limited  to  con- 
tracts, either  expressed  or  implied,  and  does 
not  extend  to  oUigations  arising  ex  delicto. 
Surely  it  will  not  be  contended  that  under 
our  Constitution  a  civil  action  for  a  liabil- 
ity founded  on  tort  can  be  enforced  by  im- 
prisonment, and  yet,  to  be  consistent,  my 
associates  must  so  construe  our  Constitu- 
tion, in  order  to  justify  the  doctrine  enun- 
ciated. In  Be  Dossier,  35  Kan.  678,  12  Pac. 
130,  cited  in  the  majority  opinion,  the  su- 
preme court  of  that  state  holds  that  "road 
assessments  or  levies  are  not  debts^  within 
the  meaning  of  the  constitutional  provision 
abolishing  imprisonment  for  debt,  as  such 
provision  applies  only  to  liabilities  arising 
upon  contract."  It  is  evident,  bv  a  read- 
ing of  the  opinion,  that  the  right  to  im- 
piison  is  also  justified  as  an  exercise  of 
the  police  power.  Says  the  court:  "It  was 
decided  by  this  court  in  Re  Wheeler,  34 
Kan.  96,  8  Pac.  276,  that  'the  provision  of 
the  Constitution  [§  98]  declaring  "no  per- 
son shall  be  imprisoned  for  debt  except  in 
cases  of  fraud,"  applies  only  to  liabilities 
arising  upon  contract.'  Therefore  road  as- 
sessments or  levies  are  not  debts,  within 
the  meaning  of  the  constitutional  provision 
abolishing  imprisonment  for  debt.  .  .  . 
The  power  to  impose  labor  for  the  repair 
of  puDlic  highways  and  streets  has  been  ex- 
ercised from  time  immemorial,  and  comes 
within  the  police  regulation  of  the  state  or 
city.  A  commutation  of  such  labor  in 
money  in  lieu  of  work,  while  in  the  nature 
of  a  tax,  is  not,  in  common  speech  or  in 
customary  revenue  legislation,  understood 
as  embraced  in  the  term  Hax.'  The  power 
to  impose  this  labor  is  exercised  for  public 
purposes,  and  the  general  good  and  conveni- 
ence of  the  community."  Charleston  v. 
Oliver,  16  S.  C.  47,  was  a  case  relative  to 
the  right  of  enforcing  payment  of  a  license 
tax  by  imprisonment,  and  it  was  there  held 
that  the  abolishing  of  imprisonment  for  debt 
did  not  apply  to  debts  due  as  taxes.  This 
case  supports  the  general  proposition  laid 
down  by  Jud^  Cooley,  and  is  the  only  one 
directly  in  point  which  may  be  said  to  fully 
sustain  the  doctrine  announced  in  the  ma- 
jority opinion.  In  that  case,  as  a  reason 
for  adopting  the  construction  which  it  did, 
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the  court  says:  •The  manifest  object  was 
to  deprive  the  citizen  of  the  power  to  have 
liis  fellow  citizen  imprisoned  for  nonpay- 
ment of  his  debt.  This  power,  in  the  hands 
of  private  individuals,  has  long  been  a  sub^ 
ject  of  discussion,  and  had  been  previously 
circumscribed  by  the  enactment  of  the  in- 
solvent debtors'  and  prison  bounds  acts, 
which  had  no  application  to  taxes;  and  the 
object  of  the  clause  in  question,  undoubtedly, 
was  still  further  to  limit  this  power  by  con- 
fining its  exercise  to 'cases  of  fraud.'"  Some 
of  the  authorities  cited  relate  to  an  exer- 
cise of  the  rieht  of  regulation  under  the  po- 
lice powers  of  the  state,  and  on  decisions  of 
that  character  I  have  no  comment  to  offer. 
This  power  must  be  conceded,  and  is  too 
firmly  established  in  our  system  of  juris- 
prudence to  be  regarded  as  other  than  one 
of  its  important  oranches,  and  necessary 
for  the  welfare  and  protection  of  society. 

What  I  have  heretofore  said  applies  only 
to  my  conception  of  the  duty  of  this  court 
to  adhere  to  the  precedents  already  estab- 
lished, and  what  appear  to  me  to  be  suffi- 
cient reasons  thereior.  I  have  only  spoken 
of  what,  in  my  jud^ent,  is  a  very  proper 
construction  of  the  scope  and  effect  of  the 
constitutional  provision  declaring  against 
imprisonment  for  debt,  when  applied  to 
measures  for  the  collection  of  taxes  of  a 
purely  fiscal  character,  and  solely  for  the 
purpose  of  raising  revenues  for  the  support 
of  government,  whether  of  the  state  and  its 
political  subdivisions,  or  of  any  municipal- 
ity therein.  There  is  another  and  equally 
important  view  of  the  question,  which  is 
being  decided  when  it  is  viewed  and  con- 
sidered as  imposing  k  license  tex,  as  distin- 
guished from  the  exercise  of  the  taiing 
power  generally.  The  majority  opinion  not 
only,  in  terms,  overrules  the  three  prior  de- 
cisions mentioned,  but  in  effect^  and  in'di- 
rectly,  overturns  and  repudiates  the  doctrine 
announced  and  adhered  to  in  a  long  line  of 
decisions,  beginning  with  State  ex  rel.  Sage 
V.  Berunett,  19  Neb.  191,  26  N.  W.  714,  te 
the  effect  that  an  occupation  or  purelv  rev- 
enue producing  tax  cannot  be  levied  and 
collected  as  a  condition  precedent  te  the 
issuance  of  a  license  to  engage  in  the  busi- 
ness taxed;  that,  when  so  levied  and  col- 
lected, the  tax  becomes  license  money,  to  be 
disposed  of  in  the  manner  provided  by  {  6, 
art.  8,  of  the  Constitution.  In  escaping 
the  provisions  of  the  Constitution  against 
imprisonment  for  debt,  my  brothers  have 
some  in  confiict  with  §  5,  art,  8,  which  de- 
clares that  all  license  moneys  shall  be  paid 
into  the  common-school  fund,  when  collected. 
This  latter  section  of  the  Constitution  by 
this  decision  has  been  restricted  in  ite  ap- 
plication, in  my  opinion,  much  more  than 
is  warranted  by  ite  unambiguous  language, 
or  than  was  the  evident  intent  of  ite  fram- 
ers.  It  now  must  read,  if  I  correctly  un- 
derstend  the  import  of  this  decision,  that 
all  license  moneys,  if  collected  under  an  act 
or  ordinance  whose  chief  object  and  aim  is 
regulation,  must  be  paid  into  the  common- 
school  fund,  but,  if  the  main  purpose  ap- 
pears to  be  the  raising  of  revenues,  then  the 
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license  moneyB  derived  therefrom  may  be 
applied  to  any  lawful  purpose  provided  by 
such  act  or  ordinance.  To  this  construction 
I  cannot  assent.  The  section,  in  unmis- 
takable terms,  provides  that  all  license 
moneys  shall  be  paid  into  the  common- 
school  fund.  There  is  no  exception  or  quali- 
fication. And  if  the  tax  is  a  license  tax,  if 
it  is  required  to  be  paid  as  a  condition 
precedent  to  obtaining  the  license  or  engag- 
ing in  the  business,  if  it  is  made  tmlawful 
to  engage  in  the  business  taxed  without  a 
license,  then  the  fees  thus  derived,  by  what- 
ever name  the  act  or  ordinance  may  be 
called,  and  whatever  may  appear  to  be  its 
chief  aim  and  obiect,  is  license  money,  and 
must  go  where  the  Constitution  directs,  or 
that  instrument  is  violated.  This  section 
of  th^  Constitution  has  made  it  impossible 
to  raise  revenue  for  general  purposes  by 
clothing  an  act  in  the  garb  of  a  license  law, 
and  providing  for  criminal  prosecution  and 
punishment  as  a  means  of  coercing  pay- 
ment of  the  tax  thus  imposed.  The  section 
decrees,  in  unmistakable  terms,  that  all 
moneys  so  derived  shall  be  paid  exclusively 
into  the  common-school  fund.  This  court 
first  fell  into  an  error  in  this  respect  in  the 
opinion  in  the  case  of  State  e9  rel.  Auburn 
School  Dist.  v.  Boyd  (Neb.)  89  N.  W. 
417,  from  which  I  dissented,  where  the 
rule  was  announced  that,  in  construing 
ordinances  providing  for  license  taxes,  if 
the  purpose  appeared  to  be  to  raise  revenues, 
the  money  was  a  tax,  but,  if  regulation  was 
the  end  and  object  in  view,  the  money  re- 
sults from  an  exercise  of  the  police  power, 
and  is  license  money.  The  standard  there 
set  up  by  which  the  application  of  the 
moneys  derived  as  a  result  of  licensing  a 
business  is  to  be  determined  was  an  arbi- 
trary one,  and  at  variance  with  the  intent 
and  meaning  of  the  lan^age  used  in  §  5, 
art.  8,  of  the  Constitution,  which  neither 
makes  nor  warrants  such  distinction.  The 
true  rule,  in  my  judgment,  should  be  that 
if,  in  such  an  act  or  ordinance,  there  is  any 
element  of  regulation,  a  license  tax  is  justi- 
fiable, and  its  payment  may  be  enforced  by 
declaring  the  business  taxed  unlawful,  and 
providing  for  punishment  by  fine  and  im- 
prisonment for  encaging  in  the  business  de- 
clared unlawful  without  procuring  a  license 
therefor.  If  the  measure  is  solely  a  revenue 
producing  act,  without  any  element  of  regu- 
lation, and  in  substance  an  occupation  tax, 
then  it  must  be  justified  and  enforced  un- 
der the  taxing  power,  and  as  a  civil  liabil- 
ity only.  I  understand  the  rule  to  be  of 
quite  general  application  that,  if  there  is 
any  element  of  regulation  in  a  licensing  tax 
act,  then  the  act  is  valid  as  an  exercise  of 
the  police  power,  even  though  the  collection 
of  revenues  be  one  of  the  (Ejects,  and  inci- 
dental thereto,  and  that  it  is  not  at  all  nec- 
essary that  regulation  shall  be  the  para- 
mount aim  and  object.  This  court  has  rec- 
ognized the  distinction  between  the  two 
forms  of  taxation  in  Pleuler  v.  State,  11 
Neb.  566,  10  N.  W.  486,  where  it  is  said: 
"By  the  Constitution  of  this  state,  the  leg- 
ir^lature,  within  certain  specified  inhibitions 
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and  limitations,  in  inverted  witli  full  lep«- 
lative  power.  And  this  power  includes,  as 
no  one  will  deny,  that  of  police  regulation, 
which,  being  neither  defined  nor  specially 
limited,  is  practically  left  by  the  Constitu- 
tion to  legislative  discretion,  so  long  as  no 
right  secnured  by  that  instrument  is  en- 
croached upon.  Taxation  is  also  a  legisla- 
tive power,  and  is  specifically  mentioned  in 
the  Constitution,  but  always  in  connection 
with  the  subject  of  revenue  for  the  support 
of  the  government  generally,  or  some  par- 
ticular department  or  branch  of  it.  And  it 
is  in  such  connection  that  we  find  the  re- 
quirement of  uniformity.  This  being  so,  we 
are  led  to  conclude  that  this  constitutional 
injunction  has  reference  solely  to  taxation, 
pure  and  simple,  according  to  the  commonly 
accepted  meaning  of  that  term,  for  the  pur- 
X>ose  of  revenue  merely,  and  not  those  im- 
positions made  incidentallv  under  the  police 
power  of  the  state,  exertea  cither  directly  or 
by  delegation,  as  a  means  of  constraining 
and  regulating  what  may  be  regarded  as  a 
pernicious  or  ofl'ensive  act  or  business," — 
citing  and  quoting  from  a  large  number  of 
authorities. 

The  Supreme  Court  of  the  United  States 
says:  "The  power  to  license  is  a  police 
power,  although  it  may  also  be  exercised 
for  the  purposes  of  raising  revenue.  We 
cannot  say,  as  a  matter  of  law,  that  when  a 
municipal  corporation  is  authorized  'to  reg- 
ulate, tax,  and  license  ferry  boats,'  the  im- 
position of  a  license  fee  of  $100  per  boat  is 
not  within  the  power  to  regulate  and  li- 
cense, and  is  consequently  not  within  the 
police  power."  Wiggins  Ferry  Co.  v.  East 
St.  Louis,  107  U.  S.  366,  27  L.  ed.  419.  2 
Sup.  Ct.  Rep.  267.  In  State  ex  rel  Wyatt 
V.  Ashhrook,  154  Mo.  375,  48  L.  R.  A.  269, 
55  S.  W.  629,  it  is  observed :  "In  order  to 
sustain  legislation  of  the  character  of  the 
act  in  question  as  a  police  measure,  the 
courts  must  be  able  to  see  that  its  object 
to  some  degree  tends  towards  the  prevention 
of  some  offense  or  manifest  evil,  or  has  for 
its  aim  the  preservation  of  the  public 
health,  morals,  safety,  or  welfare."  Many 
other  authorities  might  be  cited,  but  the 
above  are  deemed  sufficient  for  present  pur- 
poses. 

Ordinarily,  and  I  think  it  was  so  contem- 
plated by  the  Constitution  framers,  a  license 
tax  arises  from  an  act  of  regulation,  and, 
as  expressed  by  the  United  States  Supreme 
Court,  is  an  exercise  of  the  police  power  of 
the  state.  It  is  the  exaction  of  a  fee  for 
the  privilege  of  engaging  in  a  specified  busi- 
ness or  vocation.  It  is  not  a  tax  on  the 
business,  but  is  a  condition  precedent  to  the 
right  to  engage  in  it.  The  business  is  re- 
garded as  one  requiring  regulation,  and  the 
fee  is  exacted  as  an  efficient  means  of  ac- 
complishing the  desired  result.  It  is  made 
unlawful,  and  imprisonment  provided  as  the 
punishment,  not  for  failure  to  pay  the  tax, 
but  for  engaging  in  a  business  declared  un- 
lawful unless  a  permit  is  granted  by  the 
proper  authorities  to  engage  therein,  and 
the  required  fee  paid  therefor.  This  is  made 
manifest  when  it  is  considered  that  the  of- 
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fending  party  becomes  guilty  by  engaging  in 
tbe  prohibited  act  without  a  license,  and  no 
payment  of  the  required  license  fee  there- 
after would  purge  him  of  such  guilt.  He  is 
not  imprisoned  until  he  pays  the  license  lee, 
but  until  he  has  paid  the  fine  or  served  the 
term  of  imprisonment  imposed  for  its  viola- 
tion. When  a  tax  is  levied  solely  for  reve- 
nue purposes,  and  on  different  kinds  of  busi- 
ness or  callings,  it  is  properly  denominated 
an  occupation  or  business  tax,  and  rests  on 
the  same  general  principles  as  the  imposi- 
tion of  taxes  generally  for  revenue  purposes. 
The  first  is  required  for  the  privile^  of  en- 
gaging in  the  busiiless  which  he  is  other- 
wise precluded  from  pursuing,  and  as  a 
means  of  regulation,  and  the  latter  levied 
on  the  business  he  is  already  lawfully  en- 
gaged in.  With  these  distinctions  kept 
clearly  in  mind,  the  validity  of  any  law  on 
either  branch  of  the  subject  ought  not  to 
be  very  greatly  difficult  of  determination. 
The  doctrine  has  never  heretofore  gained  a 
foothold  in  this  state  which  authorizes  the 
exaction  and  collection  of  a  business  tax  for 
purely  revenue  purposes  under  the  guise  of 
an  act  to  license  the  business  taxed,  and 
with  authority  to  imprison  the  delinquent 
if  the  tax  is  not  paid.  And  I  cannot  con- 
ceive of  any  state  of  affairs  which  would 
permit  this  to  be  done,  without  expressly 
violating  the  constitutional  provision  de- 
claring that  all  moneys  derived  from  li- 
censes must  be  applied  to  the  one  specified 
purpose. 

It  is  clear  to  my  mind  that  the  act,  the 
validity  of  which  is  in  question  in  the  pres- 
ent case,  is  an  act  of  regulation,  and  was 
so  intended  by  the  legislature,  and  not  an 
act  solely  for  the  purpose  of  raising  rev- 
enue, as  held  in  the  majority  opinion.  It 
seems  to  me  almost  too  obvious  for  argu- 
ment that  the  amendment  of  the  act  of  the 
legislature  of  1901  was  chiefly  for  the  pur- 
pose of  better  regulating  the  different  kinds 
of  business  therein  mentioned^  and  to  pre- 
vent the  indiscriminate  peddling  by  wholly 
irresponsible  parties,  to  tne  detriment  of  the 
different  communities  of  the  state,  and  to 
prevent  imposition  on  the  people  generally. 
It  bears  on  its  face  the  stamp  of  regula- 
tion, protection  to  the  inhabitants,  and  the 
preservation  of  the  public  welfare.  Its 
tendencv  is  to  confine  the  business  licensed 
in  the  hands  of  but  a  few  persons  in  each 
county.  It  has  features  that  would  indi- 
cate an  intent  to,  in  a  measure,  prohibit, 
and  can  this  be  regarded  as  other  than  for 
the  purpose  of  regulation?  The  very  fact 
of  requiring  every  person  included  in  the 

grovisions  of  the  act  to  take  out  a  license 
efore  engaging  in  the  business,  to  have  a 
record  of  the  issuance  of  the  same,  and  the 
name  and  residence  or  location  of  the  party 
licensed,  and  to  require  an  exhibition  of  the 
license  when  requested,  are  all  well  calcu- 
lated to  act  as  a  regulation,  and  to  dignify 
the  calling  in  its  importance,  and  to  restrict 
it  to  the  more  responsible  of  those  disposed 
to  engage  in  the  ousiness.  It  is  the  same  I 
regulation  and  restraint  that  lie  at  the  { 
foundation  of  almost  every  act  requiring  a 
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lioense  fee  to  be  paid,  and  the  issuance  of  a 
license  to  the  person  thereby  authorized  to 
engage  in  a  business  otherwise  made  unlaw- 
ful. The  statute  prior  to  1901  provided 
generallv  for  a  tax  of  $30  on  each  peddler 
of  watches,  clocks,  jewelry,  or  patent  medi- 
cines, and  all  other  wares  and  merchandise, 
for  a  lioense  to  peddle  throughout  the  state 
for  one  year,  and  provided  a  penalty  of  $50 
for  a  violation  of  the  act;  the  guilty  party 
to  stand  committed  until  the  fine  was  paid. 
By  the  amendment  of  1901  the  act  was 
made  to  apply  only  to  peddlers  plying  their 
vocation  outside  the  towns  and  cities,  and 
graduated  the  tax  from  $25  on  the  walking 
peddler  to  $100  on  tbe  one  using  a  team  and 
four  horses,  and  excluded  from  the  pro- 
vision of  the  itct  those  who  sold  their  own 
work  or  production,  or  anything  educa- 
tionaU  and  those  selling  at  wholesale  to 
merchants,  and  persons  selling  fresh  meats, 
fruit,  farm  produce,  trees,  or  plants,  ex- 
clusively. Why  these  changes  in  the  provi- 
sions of  the  original  act,  discriminations, 
and  exceptions,  if  the  raising  of  revenues 
was  the  aim  and  object  in  view?  Who  can 
doubt,  in  view  of  these  amendments,  that 
the  intent  of  the  legislature  was  to  regulate 
the  business  of  peddling  by  a  certain  class 
that  was  deemed  detrimental  to  society,  and 
consequently  some  form  of  regulation  and 
restraint  was  required,  and  that  such  was 
the  object  in  enacting  the  law,  rather  than 
that  the  sole  purpose  was  to  raise  revenues  7 
Peddling  has  from  time  immemorial  been 
regarded  as  a  subject  justifying  the  exei-- 
cise  of  the  police  power  by  regulating  acts, 
and  I  entertain  no  doubt  that  such  was  the 
aim  and  object  of  the  legislature  when  it 
amended,  as  it  did  in  1901,  the  act  thereto- 
fore existing  which  related  to  the  same  sub- 
ject. An  instructive  and  interesting  opin- 
ion on  the  point  now  being  considered,  and 
under  a  statute  of  the  same  character  as 
ours,  is  found  in  Morrill  v.  State,  38  Wis. 
428,  20  Am.  Rep.  12.  It  is  there  held: 
"Laws  restricting  the  business  of  hawkers 
and  peddlers,  or  providing  for  the  licensing 
thereof,  are  an  exercise  of  the  police  power 
of  the  state,  and  do  not  lose  this  character 
by  requiring  payment  of  the  license  fees  into 
the  state  treasui-y."  It  is  observed  by  Lyon, 
J.,  who  wrote  the  opinion  of  the  court: 
'*The  statute  was  doubtless  enacted  in  the 
interest  of  merchants  having  fixed  places  of 
trade,  on  the  theory  that  a  soand  publio 
policy  demands  that  they  should  be  encour- 
aged, and  traveling  merchants  or  peddlers 
discouraged,  and  for  the  further  purpose 
of  protecting  honest  and  well-disposed  citi- 
zens from  the  arts  and  import imi ties,  and 
frequently  from  the  dishonest  practices,  of 
a  class  of  tradera  to  whom  they  are  usually 
strangers,  and  who  are  not  as  directly 
amenable  to  those  legal  and  social  restraints 
which  must  necessarily  greatly  influence 
the  business  conduct  of  a  merchant  having 
a  fixed  place  of  business,  and  depending 
for  his  patronage  upon  one  and  the  same 
community.*'  And  further  on:  "The  rea- 
sons (or  at  least  some  of  them)  why  the 
legislature  enacted  the  law  of  1870  have  al- 
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ready  been  stated.  That  they  are  stated 
•orrectlY,  and  that  the  common  law  re- 
garded hawkers  and  peddlers  with  disfavor, 
•od  their  vocation  opposed  in  some  degree 
to  pid>lic  policy,  will  appear  by  reference  to 
Jacob's  Law  Dictionary."  After  quoting 
from  the  authorities  it  is  further  stated: 
"We  give  the  language  of  the  author  merely 
to  show  the  grounds  upon  which,  centuries 
«go,  Parliament  regulated  and  restricted  the 
business,  and  that  such  regulation  and  re- 
•triction  is  an  exercise  of  police  power  in 
the  interest  of  the  public.  But  with  this 
disclaimer  we  must  be  permitted  to  add 
that  undoubtedly  resort  is  often  had  to  this 
business  for  the  sole  purpose  of  obtaining 
sdmittance  (which  could  not  otherwise  be 
obtained)  into  private  dwelling  houses  in 
furtherance  of  some  criminal  or  unlawful 
object.  This  is  another  reason  why  the  re- 
•triction  or  regulation  of  the  business  is  an 
fxercise  of  police  power." 


The  act  under  consideration  in  the  case 
at  bar,  in  my  judgment,  must  be  justified 
and  upheld  as  an  exercise  of  the  police 
power.  It  is  presumed  to  be  constitutional 
and  valid,  and  all  intendments  are  to  be 
taken  in  favor  of  the  validity  of  the  act, 
and  the  exercise  of  lawful  powers  by  the 
legislature  in  its  enactment!  Whether  it 
wQl,  when  thoroughly  considered,  square 
with  all  the  express  provisions  of  the  funda- 
mental law,  I  can  express  no  opinion  until 
a  full  investigation  is  made  of  the  sub- 
ject when  it  is  considered  in  the  light  of  an 
act  of  regulation.  It  would  be  a  vain  and 
unless  effort  for  me  ^one  to  undertake 
the  determination  of  that  question;  hence 
I  must  content  myself  with  dissentinj^  from 
the  views  of  my  associates  in  upholding  the 
law  as  a  valid  exercise  of  the  taxing  power, 
and  in  overruling  the  several  prior  deci- 
sions mentioned  in  order  to  reach  that  con- 
clusioo. 
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UNITED  STATES  OF  AMERICA. 
(60  C.  C.  A.  697,  112  Fed.  808.) 

t.  In  A'vrardlas  dantase  to  one,  a  portion 
of  whose  land  is  sought  to  be  condemned  for 
pnbllc  use,  for  injury  to  his  remaining  land. 
Injury  to  tracts  not  connected  with,  and  held 
vnder  different  titles  from,  although  adjoin- 
ing, that  from  which  the  parcel  is  taken,  can- 
not he  considered. 

t.  Evidence  of  merelr  possible  uses  to 
which  land  sought  to  be  condemned  by  the 
fovemment  may  be  put,  not  founded  on  any 
clear,  certain,  or  avowed  obnoxious  uses,  is 


not  admissible  to  enhance  the  damages  to  be 
awarded  for  Injury  to  the  residue  of  the 
tract. 

8.  Upon  the  question  of  the  ▼nine  of 
land  sonorht  to  be  condenaned  by  the 
government,  testimony  of  the  owner  of  offers 
which  have  been  received  for  the  land  is  not 
admissible,  where  there  is  nothing  to  show 
the  conditions  under  which  they  were  made 
or  the  circumstances  Influencing  them. 

4.  Upon  a  trial  de  no^o  npon  appeal 
from  commissioners  in  an  eminent  domain 
proceeding  the  Jury  are  not  to  consider  the 
evidence  produced  before  the  commissioners, 
or  be  influenced  by  the  commissioners'  re- 
port. 

(January  10,  1902.) 


Nora. — What  UmdM  are  to  he  deemed  part  of 
the  tract  damaged  Ity  taking  a  portion  tAere- 
0/  under  eminent  domaiin. 

I.  Different  holdinge,  982. 
(L  Property  in  city. 

a.  Separated    by    higJiwaye,   railroad; 

or  other  property,  936. 

b.  Beparated  hy  plat  linee,  988. 

c  BeparaUng   and   eevering   JtuUdtnge. 

941. 
d.  Part  of  lot  or  lots  injured,  948. 
HI.  Farm  lands  in  a  oontiguous  body,  944. 
nr.  Farm  lande  eeparated  by  highways,  rail- 
roada,  oanale,  or  other  property,  946. 
T.  Lande  in  different  counties,  948. 
TL  Bummary,  948. 

L  Different  holdings. 

The  cardinal  rale  in  determining  whether 
damages  should  be  limited  to  the  piece  of 
ground  taken  in  eminent  domain,  or  extend  to 
other  portions  of  land  owned  by  the  same  par- 
ty, seems  to  be  that  unity  of  use  determines 
the  question.  It  Is  also  affected  by  purpose, 
tnd  it  may  t>e  affected  by  character  of  hold- 
ings and  title.  The  question  of  derivation  of 
title  Is  an  important  factor  in  some  cases,  but 
Is  usually  regarded  as  subordinate  to  the  unity 
of  use.  Some  stress  is  placed  upon  it  In 
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SHARP!  V.  United  States  and  in  other  casea 
Where  condemnation  is  anticipated  by  a  party 
acquiring  title,  evidently  for  the  purpose  of 
increasing  damages  or  speculating  thereon,  the 
question  of  title  would  probably  be  qnite  a 
factor. 

In  Shabpi  v.  Unitbd  Statbs  It  was  held 
that,  in  awarding  damages  to  one,  a  iiortioa  of 
whose  land  is  sought  to  be  condemned  for 
public*  use,  for  injury  to  his  remaining  land, 
injury  to  tracts  not  connected  with,  and  held 
under  different  titles  from,  although  adjoining, 
that  from  which  the  parcel  Is  taken,  cannot  be 
considered.  This  was  on  the  ground  that  the 
land  taken  constituted  one  of  three  several 
tracts  of  land  consisting  of  three  adjoining 
farms  held  by  different  titles  and  acquired  at 
different  times.  The  three  separate  farms 
were  held  and  managed  as  such  previous  to  the 
beginning  of  the  condemnation  proceedings, 
and  the  land  In  controversy  was  not  purchased 
until  tea  days  prior  to  the  proceedings,  and 
was  not  used  in  connection  with  the  other 
farms  until  three  months  after  the  proceedings 
were  begun,  but  was  managed,  as  were  the 
other  two  farms,  as  a  distinct  and  separate 
holding,  occupied  by  a  different  tenant,  and 
was  separated  from  the  other  two  farms  by 
public  roads.  The  court  said,  in  regard  to  the 
rule  of  *'Ju8t  comiiensation  :**  **In  applying 
this  rule,  however,  regard  is  had  to  the  lntsg> 
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ERROR  to  the  District  Court  of  the 
United  States  for  the  District  of  New 
Jersey  to  review  a  judgment  in  favor  of 
petitioner  in  a  proceeding  to  condemn  prop- 
erty for  a  military  reservation.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Argued  before  Aoheaon,  Dailaa,  and  Chrayt 
Circuit  Judges. 

Mr,  D.  J.  Paaeoaat  for  plaintiff  in  er- 
ror. 

Mr.  DaTld  O.  Watkina,  for  defendant 
in  error: 

Offers  by  third  parties  to  purchase  the 
land  are  no  indication  of  its  true  market 
value. 

10  Am.  &  Eng.  Enc.  Law,  p.  1154. 

Such  testimony  is  easily  manufactured. 
It  is  warranted  neither  on  principle  nor  on 
authority,  and  is  too  dangerous  to  be  tol- 
erated. 


St,  Joseph  d  D,  O,  R,  Co,  v.  Orr,  8  Kait 
419;  Minnesota  Belt  Line  R,  d  Transfer  Co. 
V.  Gluck,  45  Minn.  463,  48  N.  W.  194; 
Louisville,  N.  0.  d  T,  R,  Co,  v.  Ryan,  64 
Miss.  399,  8  So.  173;  Watson  v.  Milioauket 
d  M,  R.  Co,  57  Wis.  332,  15  N.  W.  468. 

And  in  no  case  can  bona  fide  offers  for 
the  property  afford  any  test  of  value,  whea 
not  confined  to  a  period  near  the  time  as 
which  the  value  is  to  be  ascertained. 

Muller  V.  Southern  Pacific  Branch  R.  Co. 
83  Cal.  240,  23  Pac.  265;  Santa  Ana  v.  Bar* 
lin,  99  Gal.  538,  34  Pac  224;  Louisville,  H. 
0.  d  T,  R.  Co,  V.  Ryan,  64  Miss.  399,  8  So. 
173 :  Keller  v.  PaAne,  34  Hun,  177 ;  Leale  v. 
Metropolitan  Elev.  R,  Co,  61  Hun,  613,  16 
N.  Y.  Supp.  419;  Kuh  v.  Metropolitan  Elw. 
R,  Co,  26  Jones  &  S.  138,  9  N.  Y.  Supp. 710; 
Young  v.  Atu^ood,  5  Hun,  234;  Wood  v. 
Firemen's  F,  Ins.  Co,  126  Mass.  319. 


rlty  of  the  tract  as  a  unitary  holding  by  the 
owner.  The  holding  from  which  a  part  is  tak- 
en for  pablic  uses  must  be  of  such  a  character 
as  that  Its  Integrity  as  an  Individual  tract 
■hall  have  been  destroyed  by  the  taking." 

A  quarry  used  for  qnarry  purposes  alone, 
and  a  shipping  lot  having  no  connection  with 
the  quarry  by  contact  of  the  lines,  by  railway, 
or  any  other  private  means  of  transportation, 
were  held  to  be  disconnected  from  each  other, 
where  the  shipping  lot  was  condemned  for  rail- 
road purposes.  Potts  v.  Pennsylvania  S.  Val- 
ley R.  Co.  119  Pa.  278,  13  Atl.  291.  In  this 
case,  part  of  the  property  was  owned  by  two 
as  tenants  In  common,  part  was  owned  by  one 
Individually,  and  a  partnership  used  the  three 
tracts  for  their  partnership  business.  The 
court  said :  "They  were  not  only  different  prop- 
erties applied  to  different  uses,  but  the  fee 
was  held  and  owned  by  different  persons. 
Neither  of  them  could  be  considered  as  ap- 
purtenant to,  or  part  and  parcel  of,  the  other." 

In  Ellsworth  v.  Chicago  &  I.  W.  R.  Co.  91 
Iowa,  886,  59  N.  W.  78,  it  was  held  that  where 
a  large  body  of  land  was  wild,  unimproved, 
and  of  diversified  qualities,  adapted  for  dif- 
ferent purposes,  and  not  used  as  an  entirety, 
and  not  shown  to  have  been  designed  for  such 
use,  the  question  whether  the  entire  tract 
should  have  been  considered  as  a  whole,  or  por- 
tions of  it  separately,  in  estimating  damages, 
was  one  of  fact  which  should  have  been  sub- 
mitted to  the  Jury.  In  this  case  the  land  was 
sold  in  80-acre  tracts,  to  three  different  per- 
sons, and  all  the  contracts  of  purchase  were 
assigned  to  the  plalntlffa 

The  rule  that  where  a  portion  of  an  estate 
Is  taken  by  condemnation  the  damage  not  only 
to  the  particular  portion  taken,  but  also  to  the 
remaining  portion  of  the  land,  Is  to  be  consid- 
ered, was  held  not  to  apply  where  a  leasehold 
estate  was  condemned,  and  the  lessee  claimed 
damages  to  property  owned  by  him,  separated 
by  an  alley,  but  used  by  him  in  connection 
with  his  business.  United  States  v.  Inlots,  2 
Am.  Law  Record,  577,  Fed.  Cas.  No.  15,441a. 

In  proceedings  to  condemn,  for  a  railroad 
right  of  way,  a  strip  of  land  wholly  within  a 
quarter  section  owned  by  one  person  In  fee, 
the  owner  may  not  only  recover  damages  for 
the  injury  to  such  section,  but  also  for  injury 
to  his  interest  in  an  adjoining  quarter  section, 
consisting  of  a  remainder  in  an  undivided  half 
after  the  termination  of  a  life  estate.  But  in 
ascertaining  his  interest  in  such  section,  great 
care  must  be  exercised,  and  evidence  of  dam- 
ages to  a  leasehold  interest  under  a  verbal 
lease  from  the  life  tenant  is  Inadmissible,  since 
57  L.R.  A. 


such  lease  is  voidable  and  damages  for  lnte^ 
fering  with  the  enjoyment  of 'it  would  be  va^ 
certain  and  speculative.  And,  although  th« 
two  tracts  have  been  used  as  one  farm,  th« 
damages  to  each  must  be  estimated  separately, 
and  the  Jury,  in  fixing  the  compensation,  ca*- 
not  take  into  consideration  the  fact  that  th« 
right  of  way  will  divide  the  section  owned  li 
fee  from  that  In  which  the  owner  has  a  r» 
mainder  Interest  only,  and  that  on  the  lattev 
tract  are  located  the  wells  and  buildings  whick 
have  been  used  In  connection  with  the  othei 
farm,  and  the  enjoyment  of  which  will  be  l» 
terfered  with  by  the  separation  of  the  tracta 
Indiana,  I.  A  I.  R.  Co.  v.  Conness,  184  111.  17S| 
56  N.  E.  402,  193  111.  464,  62  N.  B.  221. 

In  Gibson  v.  Fifth  Ave.  &  H.  Street  Bridgi 
Co.  192  Pa.  55,  48  Atl.  839,  It  Is  held  that  a 
person  who  owns  several  lots  forming  ont 
tract  of  land,  but  fronting  on  different  street! 
and  occupied  by  separate  dwelling  houses.  Is 
one  of  which  streets  a  bridge  approach  ii 
built,  to  the  detriment  of  abutting  property, 
may  recover  damages  for  the  injury  to  the  lol 
fronting  on  such  street  only,  and  not  for  t> 
Jury  to  the  properties  fronting  on  the  othei 
streets,  where  the  latter  lots  were  acquired 
and  held  by  a  separate  and  distinct  title  froB 
the  lot  fronting  on  the  bridge  improvement, 
and  were  wholly  distinct  in  use.  In  this  casi 
the  court  said  that  if  the  building  fronting  ob 
the  street  In  which  the  bridge  approach  wai 
built  had  been  a  manufactory,  and  the  othev 
lands  were  purchased  to  enlarge  the  factory  ai 
as  to  make  one  plant  of  the  whole,  damage* 
might  have  been  awarded  for  the  Injurlei 
caused  to  the  property  as  a  whole. 

In  Greenwood  v.  Metropolitan  Blev.  R.  O^ 
26  Jones  &  S.  482,  12  N.  Y.  Supp.  919,  It  wai 
held  that,  where  property  located  on  the  co^ 
ner  of  two  streets  was  divided  by  the  owne^ 
into  two  lots,  which  were  sold  separately,  an4 
the  two  lots  were  subsequently  reunited  Into  on* 
by  a  person  who  obtained  title  thereto  throngi 
mesne  conveyances  from  the  original  owncL 
and  a  single  building  constructed  thereon 
nevertheless  damages  for  Injuries  from  the  co^ 
structlon  of  an  elevated  railroad  in  one  of  suck 
streets  must  be  limited  to  the  lot  abutting  ob 
that  street.  This  was  on  the  ground  that  th« 
easements  of  light  and  air  from  that  street 
once  appurtenant  to  both  lots,  having  been  se^* 
ered  by  the  separate  conveyances  of  the  orlr 
inal  owner,  were  not  reunited  by  the  subse- 
quent conveyances  whereby  one  person  acquired 
title  to  the  whole  property.  The  propositloa 
that  severed  easements  cannot  be  reunited  b? 
a  union  of  title  seems  to  be  new  as  applied  to 
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Evidence  even  to  show  that  the  owner  of 
the  land  had  declined  to  sell  or  lease  it,  or 
to  show  what  his  reasons  were  for  so  doings 
was  not  admissible. 

Pennsylvania  S.  Valley  R.  Co.  t.  Cleary, 
125  Pa.  442,  17  AU.  468. 

To  entitle  an  owner  to  recover  damages 
to  ttie  whole  tract,  when  a  part  of  his  lands 
have  been  taken,  there  must  have  been  a 
unity  of  contiguous  parcels.  The  land 
must  have  been  together.  All  of  it  must 
have  been  used  as  a  sinele  tract. 

10  Am.  &  Eng.  Enc.  Law,  p.  1166;  Peck 
T.  Buperior  Short  Line  R.  Co,  36  Minn.  343, 
31  N.  W.  217. 

Damages  must  be  certain,  not  speculative, 
prospective,  or  contingent. 

Page  v.  Chicago,  M.  d  8t.  P.  R.  Co.  70 
ni.  324;  Chicago  d  P.  R.  Co.  v.  Hildehrand, 
136  111.  467,  27  N.  E.  69;  i^^ocies  v.  Baird, 


16  Ohio  St  573;  Patten  r.  Northern  C.  R. 
Co.  33  Pa.  426,  75  Am.  Dec.  612;  Bater  r. 
Burlington  d  Mt.  P.  PL  Road  Co.  1  lows, 
386. 

When  the  owner  of  the  lands  seeks  com- 
pensation for  injuries  to  the  remainder  of 
his  land,  resulting  from  a  part  having  been 
taken,  the  injury  cannot  be  consider^,  un- 
less it  was  to  land  used  with  the  part  taken 
as  a  single,  compact  tract. 

Keithshurg  d  E.  R.  Co.  v.  ffenry,  79  111. 
290;  Hartshorn  v.  Burlington,  C.  R.  d  .V. 
R.  Co.  52  Iowa,  613,  3  N.  W.  648;  Kansat 
City,  E.  d  8.  R.  Co.  v.  MerriU,  25  Kan.  421; 
Cedar  Rapids,  I.  F.  d  N.  W.  R.  Co.  v.  Ryan, 
36  Minn.  546,  33  N.  W.  35;  Wyandotte,  K. 
C.  d  N.  W.  R.  Co.  V.  Waldo,  70  Mo.  629. 

The  damages  must  be  special  in  their  nt- 
turc,  and  not  such  as  are  suffered  in  com- 
mon with  the  rest  of  the  public 


damages  in  eminent  domain  casee,  especially 
where  one  buildfng  covers  both  lots. 

But  this  case  was  distinguished  and  disap- 
proved in  Stevens  v.  New  York  Blev.  B.  Co. 
180  N.  Y.  96,  28  N.  B.  667,  in  which  it  was 
held  that  property  extending  from  one  street 
to  another,  occupied  by  a  single  building,  and 
which  for  many  years  had  been  owned,  used, 
and  conveyed  as  a  single  lot  abatting  on  both 
streets,  and  the  title  to  which  was  held  by  one 
f>er8on,  must  be  treated  as  a  whole  in  estimat- 
ing the  damages  caused  by  the  construction  of 
an  elevated  railroad  in  one  of  snch  streets,  al- 
though originally  the  property  had  consisted 
of  two  lots,  one  abatting  on  each  street,  and 
the  lots  had  been  owned  by  separate  parties. 
The  Greenwood  Case  was  distinguished  on  the 
ground  that  there  It  was  not  shown  whether 
the  lots  became  the  property  of  a  single  pro- 
prietor before  or  after  the  railroad  was  built, 
or  whether  the  building  which  covered  them 
was  built  before  or  after  the  construction  of 
the   rosd. 

See  infra,  II.  c.  Separating  and  severing 
buildings,  for  a  further  discussion  of  this  case. 

Where  the  parcels  are  a  part  of  the  unit, 
adapted  for  a  single  ase,  making  the  enjoyment 
of  a  part  depend  on  the  use  of  the  other,  the 
whole  will  be  considered  in  estimating  dam- 
ages to  a  part. 

So,  where  a  party  occupied  four  lots  in  one 
tract  as  an  entirety,  and  owned  a  portion  of 
the  lots  and  held  the  others  under  a  lease,  in 
proceedings  by  a  railroad  company  to  condemn 
the  lots  leased,  it  was  held  that  the  owner  was 
entitled  to  recover  for  damage  to  the  market 
value  of  the  whole  tract  diirlng  the  continuance 
of  the  lease.  Chicago  &  B.  R.  Co.  v.  Dresel, 
110  111.  89. 

Where  a  volunteer  corps  obtained  leases  of 
certain  ground,  on  which  they  formed  a  rifle 
range  and  built  butts,  and  behind  the  butts 
was  marsh  land  in  the  possession  of  another 
party,  with  whom  the  corps  had  a  verbal 
agreement  that  they  should  have  the  privilege 
of  shooting  over  such  land,  and  should  pay  the 
owner  a  certain  sum  per  year  as  compensation 
for  any  Injury  done  by  the  shooting,  and  be- 
yond this  marsh  land  were  meadow  lands 
which  the  corps  held  under  a  lease.  It  was  held 
in  Holt  V.  Gaslight  &  Coke  Co.  L.  R.  7  Q.  B. 
728,  41  L.  J.  Q.  B.  N.  S.  851.  27  L.  T.  N.  S. 
442,  that  upon  the  condemnation  of  a  part  of 
such  meadow  lands  by  a  gas  company  damages 
must  be  paid  to  the  corps,  notwithstanding  the 
contention  that  there  had  been  no  actual  sev- 
erance of  the  land  taken  from  the  rifle  range, 
since  the  corps  did  not  own  the  Intervening 
67L.R.  A. 


marsh  land,  but  had  only  a  precarious  right  of 
shooting  over  it.  This  was  under  land  daoMt 
consolidation  act  1854,  |  49  (8  Vict.  chap.  18). 
providing  that  where  an  Inquiry  shall  relate  to 
the  value  of  lands  to  be  purchased,  and  also  to 
compensation  claimed  for  Injury  done  or  to  be 
done  to  lands  "held  therewith,"  the  Jury  shall 
deliver  their  verdict  separately  for  the  land  re- 
quired, or  of  any  Interest  therein  belonging  to 
the  party  or  which  he  is  anable  to  sell,  and  for 
money  for  dsmagee  sustained  by  the  owner  of 
lands  by  reason  of  the  severing  of  them  fron 
other  lands  of  such  owner,  or  otherwise  la- 
jurlously  affecting  such  landa  The  court  said 
that,  since  the  lands  taken  were  used  in  coo- 
nectlon  with  the  other  land  as  a  rifle  ran^ 
and  since  their  condemnation  rendered  neces- 
sary the  abandonment  of  the  use  of  the  remaio- 
ing  land  as  a  rifle  range,  the  condition  of  tbe 
statute  on  which  compensation  might  be 
claimed — namely,  that  land  held  with  the  land 
taken  Is  Injuriously  affected — was  sufficiently 
satisfied,  and  that  the  fact  that  the  rifle  corpt 
had  only  a  precarious  right  of  shooting  oyer 
the  Intervening  marsh  land  only  went  to  the 
quantum  of  compensation. 

Three  quarter  sections  of  land  lying  in  t 
body  being  owned  severally  by  three  persons, 
who  used  the  land  In  common  for  raising  stock 
ander  a  partnership  agreement,  and  each  se^ 
tlon  being  more  valuable  as  thus  used  tbaa  if 
used  separately.  It  was  held,  in  Smith  County 
V.  Lahore,  S7  Kan.  480,  15  Pac.  577,  that 
where  a  public  road  was  established  over  the 
three  sections,  separating  the  water  for  tlie 
stock,  which  was  almost  entirely  on  one  sec- 
tion, from  the  pasture,  and  thereby  rendering 
the  use  of  the  land  as  a  whole  less  valuable, 
damages  should  be  allowed  to  the  owner  of 
each  quarter  section  for  the  loss  of  value 
caused  to  his  land. 

Where  a  farm  of  730  acres  was  owned  by 
one  person,  and  a  railroad  company  took  about 
12  acres  out  of  It,  dividing  the  wood,  vater, 
and  timber  from  the  balance  of  the  farm,  dam- 
ages for  injury  to  the  whole  farm  were  al- 
lowed, although  part  of  the  land  was  in  one 
section  and  part  in  another,  and  some  230  acres 
had  belonged  to  an  estate,  and  were  purchased 
by  the  present  owner  after  the  railroad  track 
was  laid.  Chicago  &  I.  R.  Co.  t.  Hopkins,  90 
IH.  316.  The  question  of  the  separation  of 
tracts  by  acquiring  title  to  a  part  Is  not  dis- 
cussed by  the  court. 

In  Phillips  V.  St.  Clair  Incline  Plsne  Co.  166 
Pa.  21,  81  Atl.  69,  an  incline  plane  company  lo- 
cated its  rosd  on  what  appeared  to  be  a  single 
undivided,  and  unimproved  tract  of  land.    The 
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Keiihaburg  d  E.  R.  Co,  ▼.  Henry,  79  Dl. 
290;  Ham  v.  Wisconsin,  I,  d  N,  H.  Co,  61 
Iowa,  710,  17  N.  W.  157;  Rogers  v.  Ketme- 
bee  d  P.  R.  Co.  35  Me.  319;  Prcshrey  v.  Old 
Colony  d  N.  R.  Co.  103  Mass.  1;  Gulf,  O.  d 
8.  F.  R.  Co.  y.  Fuller,  63  Tex.  467;  Chicago 
d  M.  C.  R.  Co.  v.  Ritter  (Tex.)  10  Am.  & 
Enir.  R.  Cas.  202. 

The  measure  of  damages  in  the  state  of 
New  Jersey  is  when  the  whole  property  is 
taken,  its  market  value,  and  when  a  part 
only  is  taken,  the  difference  in  value  before 
and  after  such  taking,  to  be  ascertained  by 
the  use  to  which  such  untaken  part  can  be 
put. 

Henderson  v.  Orange,  9  N.  J.  L.  J.  71; 
Butler  Hard  Rubber  Co.  v.  Netvark,  61  N. 
J.  L.  32,  40  Atl.  224;  Currie  v.  Wa/oerly  d 
N.  y.  B.  R.  Co.  62  N.  J.  L.  381,  20  Atl.  66. 


Ovmjf  Circuit  Judge,  delivered  the  opin- 
ion of  the  court  : 

Proceedings  were  instituted  by  the  United 
States  in  the  district  court  for  the  district 
of  New  Jersey  February  1,  1900,  for  the 
condemnation  of  about  40  acres  of  land  of 
the  plaintiff  in  error,  Edward  S.  Sharpe, 
situate  in  Salem  county,  in  the  state  of  New 
Jersey,  contiguous  to  a  certain  reservation 
of  the  United  States,  upon  which  Ft.  Mott 
had  theretofore  been  built,  which  land,  as 
stated  in  the  petition  filed  by  the  United 
States,  was  ^'needed  for  military  purposes, 
for  the  location,  construction,  and  prosecu- 
tion of  works  for  fortifications  and  coast 
defenses."  They  were  authorized  by  the  pro- 
visions of  the  act  of  Congress  of  August  18, 
1890,  and  of  those  of  March  7,  1808,  and 
March  3,  1899,  making  appropriations 
therefor.    The  act  of  August  18,  1890,  pro- 


tract was  owned  by  tenants  in  common,  who 
bad  In  fact  platted  It  into  lots  and  blocks  for 
the  purpose  of  partition,  but,  although  deeds 
were  executed,  neither  they  nor  the  plat  had 
oeen  put  on  record  at  the  time  the  incline  plane 
company  entered  on  the  land.  The  separate 
owners  brought  actions  against  the  company 
for  compensation.  The  court  said  that  the 
Joint  owners,  by  virtue  of  the  uncompleted  |>ar- 
titlon  and  the  continuing  joint  interest  In  the 
proposed  streets  in  the  plan,  might  have  main- 
tained a  joint  proceeding  for  compensation,  and 
that  damages  might  have  been  assessed  with 
reference  to  the  whole,  but  that  they  were  not 
obliged  to  unite  and  might  proceed  separately, 
but,  having  proceeded  separately,  the  right  of 
each  was  as  owner  of  a  number  of  separate  and 
disconnected  pieces  of  land ;  that  there  were 
no  streets,  nor,  in  the  ordinary  meaning  of  the 
word,  any  lots;  that  all  these  were  Inchoate, 
existing  only  in  intention,  and  subject  to 
change  or  destruction,  at  the  volition  of  the 
parties;  and  that  therefore  no  damages  could 
be  claimed  directly  on  account  of  any  of  the 
land  which  was  not  on  the  line  of  the  incline 
plane,  and  of  which  no  part  was  taken;  that 
any  direct  damage  that  might  accrue  to  such 
lots  was  recoverable,  if  at  all,  only  for  inter- 
ference with  rights  of  way  possessed  by  the 
owner  of  them  over  the  land  actually  taken. 
In  this  case  the  court  said  that  a  joint  suit 
might  be  maintained,  and  "that  the  land  might 
be  treated,  as  in  fact  what  it  appeared  to  be 
when  the  appellant  located  its  road,  a  single, 
undivided,  and  unimgreved  tract  of  17  acres, 
and  the  damages  ^r  taking  part  of  it  assessed 
with  reference  to  the  whole." 

In  Hetzel  v.  Baltimore  &  O.  R.  Co.  7  App. 
D.  C.  624,  it  was  held  that  lots  In  the  same 
block,  partitioned  among  cotenants,  with  al- 
leys between  them  reserved  for  their  joint  use, 
cannot  l>e  regarded  as  part  of  the  same  tract 
when  all  are  afterwards  acquired  by  one  owner, 
«o  as  to  permit  damages  from  an  obstruction 
of  a  street  on  which  some  of  the  lots  front  to 
be  recovered  for  the  injury,  not  only  to  those 
lots,  but  to  other  lots  fronting  on  other  streets 
and  formerly  severed  from  them  In  ownership. 
In  this  case,  inasmuch  as  the  declaration  pro- 
ceeded as  for  an  injury  to  the  entire  original 
lot,  without  any  reference  to  the  fact  that 
there  had  been  any  division  Into  the  separate 
lots,  the  court  deemed  the  proof  showing  such 
division  and  the  former  joint  ownership  con- 
tradictory to  the  pleading,  and  held  that  the 
plaintiff  could  not  recover  more  than  nominal 
damages.  This  decision,  however,  was  re- 
versed by  the  Supreme  Court  of  the  United 
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States  (160  U.  8.  26,  42  L.  ed.  648,  18  Sup. 
Ct.  Rep.  255),  on  the  ground  that,  although 
the  declaration  claimed  damages  for  the  injury 
done  to  the  entire  lot,  plaintiff  could  recover 
thereunder  for  such  damage  as  she  actually 
suffered,  and  that,  even  If  she  did  not  own  the 
alleys,  as  alleged,  she  nevertheless  was  enti- 
tled to  recover  for  any  substantial  diminution 
In  the  value  of  the  land  she  did  own,  or  any 
part  thereof,  arising  from  the  nuisance  In 
question.  The,  court  said:  "In  estimating 
the  damages,  the  jury  could  take  into  consider- 
ation the  subdivision  of  original  lot  1,  and 
eliminate  from  their  calculation  any  sublet  be- 
longing to  the  plaintiff  that  was  not  damaged 
in  salable  or  rental  value  by  the  nuisance  in 
question.  So,  if  the  plaintiff  did  not  own  the 
alleys  marked  on  the  plat,  that  fact  could  be 
given  proper  weight  in  estimating  the  damages 
she  was  entitled  to  recover;  that  Is,  if  dam- 
ages were  claimed  in  respect  of  more  land  than 
belonged  to  the  plaintiff,  the  recovery  could 
have  been  limited  to  the  injury- done  to  the  part 
that  she  did  own." 

Damages  for  injury  to  the  property  as  a 
whole,  and  not  merely  for  the  injury  to  the 
separate  lots  over  which  the  railroad  ran,  were 
held  to  be  recoverable  In  Welch  v.  Milwaukee 
St  St.  P.  R.  Co.  27  Wis.  108,  where  a  party 
owned  land  within  a  city,  which  had  been  laid 
out  Into  lots,  the  titles  to  which  had  been  ac- 
quired by  him  at  different  times,  and  a  rail- 
road was  laid  across  certain  lots  which  were 
separated  from  the  owner's  dwelling  house  by 
a  highway,  but  all  the  land  was  used  as  one 
piece  for  agricultural  purposes. 

Where  children  owned  land  in  several  differ- 
ent sections,  subject  to  the  life  estate  of  their 
parents,  and  the  father  owned.  In  his  own 
right,  several  tracts,  intervening  between  the 
tracts  owned  In  fee  by  the  children,  but  had 
given  a  private  right  of  way  over  his  land  for 
the  use  of  the  whole,  and  the  tracts  were  all 
used  together  as  one  farm.  It  was  held.  In  pro- 
ceedings to  condemn  a  right  of  way  over  a 
part  of  the  land,  that  if  the  several  parcels  of 
real  estate  that  were  claimed  to  be  injured  as 
an  entire  farm  had  such  a  connection  or  rela- 
tion of  adaptation,  convenience,  and  actual  and 
permanent  use,  as  to  make  the  enjoyment  of 
the  parcels  or  tracts  from  which  the  right  of 
way  was  taken  reasonably  and  substantially 
necessary  to  the  enjoyment  of  the  parcels  not 
BO  touched  by  the  right  of  way,  In  the  most  ad- 
vantageous manner  in  the  business  In  which  It 
was  at  the  time  used,  and  If  such  tracts  were 
dependent  ui>on  each  other  In  the  use  to  which 
they  were  then  put,  they  would  constltnts  one 
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▼ided  that  the  proceeding  for  condemnation 
should  be  "prosecuted  in  accordance  with 
the  laws  relating  to  suits  for  the  condemna- 
tion of  property  of  the  states  wherein  the 
proceedings  may  be  instituted."  These  pro- 
ceedings accordingly  were  begun  under  the 
authority  of  an  enabling  act  of  the  legisla- 
ture of  the  state  of  New  Jersey,  passed  in 
February,  1900,  and  were  prosecuted  in  ac- 
cordance with  the  laws  regulating  the  con- 
demnation of  lands  in  that  state  at  the  time 
this  enabling  act  was  passed.  Pursuant  to 
the  requirements  of  the  laws  aforesaid, 
three  commissioners  were  duly  appointed  by 
the  judge  of  the  district  court  for  the  dis- 
trict of  New  Jersey  to  appraise  the  value  of 
the  land  in  question.  The  commissioners 
so  appointed  made  due  report  of  their  pro- 
ceedings to  the  said  district  court,  which 
report  was  filed  July   16,   1900.     By  it,  it 


appears  that  they  fixed  the  value  of  the  41.- 
75  acres  of  land  required  to  be  taken  for 
the  purposes  aforesaid  at  the  sum  of  $20,- 
875,  and  the  damages  sustained  by  reason 
of  the  takine  of  the  said  land  "to  the  re- 
mainder of  tne  tracts  of  land  from  which  the 
Above-mentioned  tract  is  taken,  and  to  its 
uses,  and  which  the  parties  in  interest  will 
sustain  by  reason  of  the  premises,"  at  the 
sum  of  $12,953.  From  the  finding  of  the 
commissioners  so  made  an  appeal  was  taken 
in  behalf  of  the  United  States  to  the  United 
States  district  court  for  the  district  of  New 
Jersey.  Pursuant  to  the  requirements  of  the 
statute  of  New  Jersey,  the  said  appeal  was 
prosecuted  in  the  said  district  court,  and 
an  order  framing  an  issue  and  fixing  a  day 
for  the  striking  of  a  jury  and  a  day  for  the 
trial  of  the  appeal  was  duly  made  by  the 
judge  of  said  court.    A  venire  was   there- 


farm.  Weatbrook  v.  Muscatine  N.  &  S.  R.  Co. 
(Iowa)  88  N.  W.  202. 

In  Charleston  A  S.  Bridge  Co.  v.  Comstock, 
86  W.  Ya.  263,  15  8.  E.  69,  it  was  said  that 
two  lots  acqalred  at  different  times,  separated 
by  a  street,  where  one  lot  was  condemned  for 
a  bridge,  might  constltate  but  one  tract  for 
the  purpose  of  ascertalnlDg  damages;  and  it 
was  held  that  this  was  a  question  for  the  jury. 
In  this  case  the  owner  of  land  opposite,  on 
which  was  his  residence,  had  acquired  title  to 
the  lot  on  which  the  bridge  was  constructed, 
and  had  removed  the  buildings  therefrom  for 
the  purpose  of  improving  his  residence,  and 
the  lot  was  used  in  connection  therewith. 

Likewise,  in  Potts  v.  Pennsylvania  S.  Valley 
R.  Co.  119  Pa.  278.  13  Atl.  291,  it  was  said: 
"So,  if  one  buy  a  farm  in  separate  contiguous 
portioris  from  different  persons,  but  occupy  the 
whole  in  a  body  for  farm  purposes  as  one  farm, 
the  damages  for  the  appropriation  of  a  part,  or 
even  the  whole,  of  one  of  the  original  pieces, 
win  be  assessed  upon  the  injury  done  to  the 
whole  tract." 

And,  where  a  grantor  conveyed  some  lots 
after  condemnation  proceedings  were  com- 
menced. It  was  held  that  he  could  recover  dam- 
ages lor  all  the  lots,  notwithstanding  his  con- 
veyance and  covenant  of  warranty.  Drury  v. 
Midland  R.  Co.  127  Mass.  571.  The  court 
said:  "It  is  contended  that  these  grantees 
took  the  right  to  damages  which  Alger  bad  In 
these  lots,  and  that  they  should  have  been 
cited  in  under  Gen.  Stat.  chap.  43,  {  53.  But 
the  answer  to  this  is  that  the  title  acquired  by 
the  railroad  was  acquired  when  the  location 
was  filed.  Alger  was  then  sole  owner  in  fee  of 
all  the  land  described  In  his  petition.  .  .  . 
It  Is  contended  that  the  subsequent  convey- 
ances of  Alger  with  covenants  of  warranty  op- 
erated as  equitable  assignments  of  his  claim 
for  damages,  on  account  of  the  land  conveyed ; 
but,  whether  this  is  so  or  not,  it  Is  plain  that 
these  conveyances  could  not  deprive  him  of  the 
right  to  prosecute  his  claim  for  damages,  and 
to  recover  the  same  In  his  own  name.  If  he  saw 
fit.  The  remedy  of  the  grantees  Is  at  law  upon 
Alger's  covenants  of  warranty." 

II.  Property  in  city. 

a.  Beparated  by  hiohways,  railroads,  or  other 
property. 

It  seems  hard  to  formulate  a  rule  that  will 
cover  all  cases  where  property  in  a  city  is  di- 
vided by  highways,  railroads,  or  intervening 
property,  and  a  portion  of  it  is  condemned  or 
damaged.  The  general  rule  seems  to  be  that 
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where  the  use  of  property  Is  necessary  for  the 
maintenance  and  successful  running  of  a  plant, 
and  a  detached  portion  is  injured,  damages 
may  be  allowed  for  injuries  to  the  whole.  So 
where  it  is  a  homestead  and  used  as  a  whole 
for  agricultural  purposea  On  the  other  hand, 
where  property  has  been  purchased  for  the 
erection  of  a  plant,  on  different  blocks,  or  is 
separated  by  being  on  different  blodcs,  and  can- 
not be  connected ;  or  where  the  use  of  the  de- 
tached property  is  temporary  or  disconnected, 
— it  seems  that  damages  to  one  piece  will  not 
be  allowed  to  reach  the  other  tract. 

Where  a  party  owned  two  lots  separated  by 
an  alley,  there  being  a  malt  house,  pump,  and 
pipe  on  the  east  lot,  connected  under  the  alley 
with  a  brewery  on  the  west  lot,  and  the 
east  lot  was  condemned  by  a  railroad 
company,  damages  were  allowed  for  the  injury 
to  the  west  lot  also,  the  owner  of  both  lots 
owning  the  fee  in  the  alley,  bnt  the  damages 
were  restricted  to  the  expense  of  removing 
the  plant  from  the  east  to  the  west  lot.  Han- 
nibal Bridge  Co.  v.  Schaubacher,  67  Mo.  582. 

So,  also,  damages  for  injury  to  the  property 
as  a  whole  were  allowed  in  Union  Elevator  Co. 
V.  Kansas  City  Suburban  Belt  R.  Co.  135  Mo. 
353,  86  S.  W.  1071,  where  one  person  owned 
three  blocks,  separated  by  streets,  which  were 
used  for  elevator  purposes,  all  the  blocks  being 
necessary  to  the  successful  operation  of  the 
elevator,  and  a  railroad  right  of  way  was  con- 
demned over  one  block.  In  this  case  It  was 
said :  "Whatever  may  be  the  ruling  In  other 
Jurisdictions  under  similar  conditions,  the  law 
as  announced  in  this  stat#Di8  that  the  owner 
of  land  adjoining  a  street  dr  alley  owns  the 
fee  to  the  center  of  such  street  or  alley,  as  the 
case  may  be,  subject  to  an  easement  In  the 
public.** 

And,  where  property  consisted  of  several  lots 
in  different  blocks,  and  the  entire  piece  had 
been  occupied  for  years  as  a  brick  yard,  and 
was  used  as  one  tract  of  land  for  a  common 
purpose,  on  which  were  machinery,  buildings, 
dryhouse,  sheds,  and  kilns,  it  was  held  that 
damages  should  be  allowed  for  the  whole.  Kan- 
sas City  Suburban  Belt  R.  Co.  v.  Norcross,  137 
Mo.  415,  88  S.  W.  299. 

A  consolidated  gas  company  owned  two 
pieces  of  land  in  different  blocks,  one  of  which 
had  been  acquired  by  the  consolidation  of  the 
companies,  and  on  this  was  a  plant  for  making 
coal  gas,  which  had  not  been  in  use  for  several 
years  but  was  maintained  as  a  reserve  for  any 
exigency  that  might  arise.  The  plant  on  the 
other  tract  was  used  for  making  water  gaa 
The  land  covered  by  the  coal-gas  plant  having 
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Qpon  iBsued,  with  an  order  for  view  by  the 
jury  of  the  premises,  and  the  matter  came 
on  for  trial  at  the  January  term,  1901,  of 
said  court  After  charging  the  jury,  the 
court  stated  to  them  that  by  the  consent  of 
counsel  they  might  bring  in  a  verdict  in  a 
lump  sum  for  the  value  of  the  land  and  the 
damages  to  the  adjoining  property.  On 
March  11,  1901,  judgment  was  entered  of 
record,  as  follows: 

"This  matter  comii^  on  for  trial  at  the 
January  term,  1901,  of  this  court,  and  being 
called,  and  both  parties  appearing,  and  the 
cause  being  moved  by  the  said  appellant, 
and  a  jury  being  impaneled  and  sworn,  and 
having  viewed  the  premises,  and  the -evi- 
dence offered  by  the  parties  havinp^  been 
submitted,  and  the  respective  parties,  by 
their  counsel,  being  heard,  and  the  judge 
having  charged  the  jury,  and  the  jury  hav- 


ing retired  to  consider  their  verdict,  come 
again  into  court,  and  say  that  they  find  and 
assess  the  value  of  the  said  lands  and  dam- 
ages sustained  at  the  sum  of  $12,000,  to  be 
paid  to  the  said  Edward  S.  Sharpe,  bv  the 
said  appellant,  for  the  value  of  said  lands 
and  damages  sustained.  And  it  is  hereby 
ordered  and  adjudged  that  the  said  assess- 
ment by  the  jury  aforesaid  be,  and  the  same 
is  hereby,  confirmed,  and  that  the  said  Ed- 
ward S.  Sharpe  is  entitled  to  have  from  the 
said  United  States  the  sum  of  $12,000  for 
his  said  land  and  damages.  Jud^ent 
signed  this  11th  day  of  March,  a.  d.  1901." 
Bills  of  exception  to  the  rulings  of  the 
court  in  regard  to  the  admission  of  testi- 
mony and  to  the  charge  of  the  court  were 
duly  sealed,  and,  together  with  the  record 
of  the  judgment,  have  been  brought  before 
us  by  writ  of  error. 


been  condemned,  it  was  held  that  damages  to 
the  entire  plant,  as  a  whole,  on  both  blocks, 
ahould  be  allowed,  and  it  was  also  held  that  In 
estimating  the  damages  the  assessment  would 
not  be  restricted  to  the  simple  value  of  the 
land  and  the  owner  required  to  remove  the 
plant,  but  that  the  rule  concerning  fixtures, 
which  obtains  between  vendor  and  vendee, 
would  control  in  the  assessment  of  the  dam- 
ages. Re  New  York,  39  App.  Div.  589,  57  N. 
Y.  Supp.  657. 

Disconnected  lots  on  different  blocks  were 
held  to  be  a  part  of  the  same  tract,  where  a 
railroad  bridge  was  constructed  destroying  ac- 
cess to  some  lots,  and  all  the  lots  were  used  in 
connection  with  a  sawmill  for  stacking  lumber 
thereon.  Chapman  v.  Oshkosh  &  M.  River  R. 
Co.  38  Wis.  629.  In  this  case  the  court  said: 
"It  seems  to  us  that  it  was  Just  as  legitimate  a 
subject  for  compensation  as  though  the  saw- 
mill had  been  situated  on  some  one  of  the  lots 
on  Pine  street,  and  the  lots  on  that  street  had 
been  inclosed  in  the  mill-yard  for  the  storage 
of  lumber  manufactured  at  the  mill.*' 

So,  lots  separated  by  a  highway  and  used 
for  agricultural  purposes  were  held  to  be  one 
tract,  in  Welch  v.  Milwaukee  &  St.  P.  R.  Co. 
27  Wis.  108. 

And  whether  lands  separated  by  a  street 
constitute  but  one  tract  was  held  to  be  a  ques- 
tion for  the  Jury.  Charleston  A  S.  Bridge  Co. 
V.  Comstock,  86  W.  Ya.  263,  15  S.  E.  69. 

On  the  other  hand,  unity  of  ownership  and 
purpose  has  been  held  to  be  insufflcient  to  ex- 
tend the  damages  to  other  tracts  where  there 
is  no  actual  unity  of  use.  In  some  cases  sep- 
aration by  an  Intervening  highway  has  been 
held  sufflcient  to  limit  the  damages  to  the  par- 
cel taken.  This  seems  to  work  a  hardship 
sometimes,  as  when  the  only  available  property 
for  a  plant  seems  to  be  vacant  lots  opposite 
each  other,  separated  by  a  street.  If  the  plant 
Is  not  constructed  the  damages  may  not  extend 
across  the  street.  If  it  is  in  operation,  using 
both  sides  of  the  street,  an  injury  to  one  lot 
may  extend  to  the  other  also. 

In  estimating  damages  for  the  condemna- 
tion, by  a  railroad  company,  of  a  strip  of  land 
along  one  side  of  a  strip  already  owned  by  it 
through  a  block  owned  by  a  gas  company, 
which  also  owned  two  other  parallel  blocks  sep- 
arated by  streets.  It  was  held,  In  Re  New  York 
C.  &  H.  R.  R.  Co.  6  Hun,  149,  that  the  owner- 
ship by  the  railroad  of  the  intervening  strip  on 
which  its  road  existed  was  a  complete  sever- 
ance of  the  block  through  which  its  road  ran 
into  two  distinct  parcels,  and  that  no  damages 
ronld  be  allowed  for  injury  to  that  portion  of 
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the  block  from  which  the  new  strip  was  not 
taken,  also  that  damages  could  not  be  allowed 
for  Incidental  Injury  to  the  other  blocks  sep- 
arated by  streets,  but  that  the  several  blocks 
must  be  considered  as  distinct  parcels,  and 
that  no  parcel  could  properly  be  considered  as 
injured  except  the  parcel  out  of  which  the  lots 
required  by  the  railroad  company  were  In  fact 
taken.  This  was  against  the  contention  of  the 
gas  company  that  these  blocks  were  all  pur- 
chased with  the  Intention  of  using  them  as  a 
whole  for  the  purposes  of  its  business,  and 
that  it  was  entitled  to  prove  the  value  of  the 
whole  of  the  several  blocks  for  that  purpose 
and  the  extent  to  which  that  value  was  dimin- 
ished by  the  condemnation  of  the  lots  taken  by 
the  railroad  company.  This  case  was  distin- 
guished In  Currie  v.  Waverly  &  N.  Y.  Bay  R, 
Co.  52  N.  J.  L.  381,  20  Atl.  56  (infra,  II.  b), 
on  the  ground  that  it  was  determined  by  N.  Y. 
act  1813,  vesting  the  fee  of  the  streets  in  the 
municipality. 

Where  proceedings  are  instituted  to  condemn 
a  right  of  way  through  a  block,  the  owner  can- 
not claim  damages  for  injuries  to  property  in 
another  block,  separated  therefrom  by  a  street 
the  fee  of  which  is  in  the  city,  no  portion  of 
which  has  been  taken ;  and  the  fact  that  he 
purchased  the  property  to  be  used  as  a  whole 
for  a  polytechnic  institute  can  make  no  differ- 
ence, where  the  tracts  are  not  used  for  any 
common  purpose  as  one  tract  of  land  when  the 
condemnation  proceedings  are  instituted. 
White  V.  Metropolitan  West  Side  Elev.  R.  Co. 
154  111.  620,  39  N.  E.  270.  The  court  said: 
"The  two  tracts  of  land  must  be  considered  as 
they  existed  when  the  proceeding  was  Insti- 
tuted. At  that  time  they  were  separated  by 
a  public  street.  They  were  In  no  manner  con- 
nected, and  never  could  be  connected  without 
the  consent  of  the  city,  which  may  never  be 
obtained.  They  were  not  used  for  any  com- 
mon purpose  as  one  tract  of  land.  Two  tracts 
of  land  might  be  so  connected  and  used  as  to 
constitute  but  one  tract,  and  in  such  a  case,  in 
a  proceeding  to  condemn  a  part.  It  would  be 
proper  to  consider  the  damages  to  the  whole. 
But  this  record  presents  no  such  case."  It 
was  also  said  that,  if  by  the  construction  and 
operation  of  the  railroad  the  property  on  the 
other  side  of  the  street  was  specially  damaged, 
and  the  damage  sustained  was  not  common  to 
the  public,  there  was  a  complete  remedy  in  an 
action  at  law. 

So,  in  condemnation  proceedings  for  a  right 
of  way  for  an  elevated  railroad  across  a  block, 
it  was  held  that  evidence  of  damages  as  to  all 
lands  separated   from   those  taken  by  streets. 
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The  first  point  of  objection  that  arises  out 
of  the  assignments  of  error  is  that  the  court 
overruled  tiie  defendant's  offer  to  prove  the 
probable  use  that  the  government  would 
make  of  this  land,  and  the  further  offer  to 
prove  that  the  use  of  this  land  for  military 
purposes  would  injure  and  depreciate  the 
value  of  Dr.  Sharpens  remaining  and  ad- 
joining land.  We  think  the  court  were 
right  in  overruling  these  offers,  on  two 
grounds:  First,  the  record  discloses  the 
fact  that  the  land  taken  by  these  proceed- 
ings constituted  one  of  three  several  tracts 
of  land,  consistin|f  of  three  adjoining  farms, 
owned  by  plaintiff  in  error,  and  held  by 
different  titles,  and  acquired  at  different 
times.  The  property  first  acquired  was 
known  as  the  '*Dunham  Farm,"  and  was 
purchased  in  1880,  for  $5,800,  by  Mrs. 
Sharpe,  wife  of  the  plaintiff  in  error,  and 


afterwards  transferred  to  the  plaintiff  in 
error.  The  property  in  question,  the  sub- 
ject of  these  proceedings,  was  purchased  by 
Slaintiff  in  error  in  1891,  and  is  known  aa 
le  **Gibbons  Tract,"  consisting  of  41.73 
acres  and  22*  acres  of  meadow.  These  22 
acres  of  meadow  were  not  adjoining  or  t 
part  of  the  tract  known  as  the  41.75  acres, 
nor  was  it  used  in  connection  therewith,  but 
was  such  a  considerable  distance  away,  and 
of  so  little  value,  that  no  attention  was 
paid  to  it  by  either  the  plaintiff  in  error  or 
the  defendant  upon  the  trial  of  the  cause, 
either  as  to  value  or  damages.  The  pur- 
chase price  paid  for  this  tract,  with  the 
hou^e  and  farm  buildings  thereon,  was  $6.- 
000.  The  third  and  remaining  tract  of 
land,  known  as  the  "White  Farm,"  was  pur- 
chased by  plaintiff  in  error  December  29, 
1899,  for  $5,200.    The  petition  in  this  case 


alleys,  or  lands  owned  by  other  parties  was 
properly  excluded.  Metropolitan  West  Side 
Elev.  &.  Co.  V.  Johnson.  169  111.  434.  42  N.  EL 
871. 

Whether  a  particular  lot  of  land  consti- 
tates  an  independent  parcel  is  a  question  which 
cannot  be  determined  in  the  affirmative  by  the 
mere  fact  that  It  is  separated  from  other  land 
by  a  highway  or  street,  or  by  paper  lines,  or 
by  fences ;  nor  can  It  be  determined  In  the  neg- 
ative by  the  mere  fact  that  it  Is  all  under  one 
ownership,  and  Is  not  divided  by  streets  or  by 
paper  lines. 

So,  it  was  held  that  each  lot  would 
constitute  a  separate  and  distinct  par- 
cel, where  there  was  an  actual  division  by 
streets  and  use  for  travel  and  by  recorded  pa- 
per Tines :  and  there  was  no  CTldence  that  any 
two  of  the  lots  were  used  together,  or  held  for 
sale  as  one  parcel ;  and  "the  only  use  shown 
was  a  separate  and  distinct  use  and  holding 
of  each  lot  by  itself."  Wellington  v.  Boston  & 
M.  R.  Co.  164  Mass.  380,  41  N.  E.  652,  158 
Mass.  185,  83  N.  E.  393. 

Where  lots  in  a  town  were  used  by  the  own- 
er, in  connection  with  other  lots,  in  the  same 
business,  but  they  were  separated  by  streets 
and  alleys,  It  was  held,  in  a  condemnation  pro- 
ceeding by  a  railroad  company,  that  dam- 
ages could  not  be  allowed  on  all  the  lots  as  an 
entirety.  Fleming  v.  Chicago,  D.  &  M.  R.  Co. 
34   Iowa,   353. 

In  Peck  V.  Superior  Short  Line  R.  Co.  '^6 
Minn.  343,  31  N.  W.  217.  the  general  rule  is 
stated  to  be  that  in  condemnation  proceedings, 
to  constitute  unity  of  property  between  two 
contiguous,  but  prima  facie  distinct,  parcels  of 
land,  there  must  be  such  a  connection  or  rela- 
tion of  adaptation,  convenience,  and  actual  and 
permanent  use  between  them  as  to  make  the  en- 
joyment of  the  parcel  Uken  reasonably  and  sub- 
stantially necessary  to  the  enjoyment  of  the 
parcel  left,  in  the  most  advantageous  and  prof- 
itable manner  in  the  business  for  which  it  Is 
used.  In  this  case  the  owner  of  three  lots  con- 
demned by  a  railroad  company  claimed  dam- 
ages also  for  Injuries  to  a  tract  of  land  sep- 
arated from  the  lots  by  a  street,  which  was 
occupied  and  used  partly  as  a  mill  site  and 
partly  for  piling  lumber.  The  three  lots  were 
not  used  in  connection  with  the  mill  property 
at  the  time  of  the  condemnation,  though  for  a 
time  a  temporary  blacksmith  shop,  used  In 
connection  with  the  mill,  had  been  maintained 
on  them,  and  lumber  had  been  piled  upon  them. 
The  court  said  that  the  separation  of  the  lots 
from  the  mill  property  by  the  street  did  not 
necessarily  prevent  the  whole  of  both  tracts 
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from  being  regarded  as  one  property,  that  they 
were  contiguous  in  the  sense  of  touching  each 
other  by  embracing  the  soli  of  the  street,  bat 
that  there  was  no  such  connection  as  to  render 
the  enjoyment  of  these  lots  reasonably  and 
substantially  necessary  to  the  enjoyment  of  the 
tract.  This  was  held  because  the  use  which 
had  been  made  of  the  lots  in  connection  with 
the  mill  business  was  merely  fugitive  and  tem- 
porary,— ^not  in  any  proper  sense  permanent, 
nor  reasonably  or  substantially  necessary:  a 
mere  expedient  for  a  short  time;  and  because 
even  such  use  was  not  continued,  and  had  not 
been  for  a  year  and  a  half  before  the  trial. 

A  party  owned  a  homestead  and  a  block  of 
lots  separated  by  lands  of  another  party,  hav- 
ing a  right  of  way  connecting  the  two  tracts. 
The  homestead  was  injured  by  a  railroad  laid 
in  the  street,  and  it  was  held  that  the  owner 
was  not  entitled  to  recover  dn mages  for  Injury 
to  the  second  tract.  Pennsylvsnia  Co.  for  Ins. 
on  Lives  &  G.  A.  v.  Pennsylvania  S.  Valley  EL 
Co.  151  Pa.  834.  25  Atl.  107.  In  this  case  the 
court  said:  "It  was  clear  upon  the  testimony 
that  neither  the  larger  tract,  nor  the  private 
alley  leading  from  it  to  Coal  street,  had  been 
taken.  Injured,  or  destroyed  by  the  defendant 
In  the  construction  of  Its  road,  and  the  court 
was  right  In  refusing  to  submit  any  question  of 
damages  done  to  said    tract  or  way    to  the  jury." 

And  where  lots  were  sold  with  restrictions  hi 
the  conveyance  against  the  erection  of  engines, 
forges,  and  foundries,  and  with  authority  to 
any  lot  owner  to  enforce  the  same.  It  was  held 
that  a  condemnation  of  lots  by  the  government 
for  fortifications  would  not  authorize  compen- 
sation for  prospective  damages  to  other  lots, 
not  owned  by  the  same  party,  or  contiguoua 
by  reason  of  anticipated  shops  or  necessary 
equipments  to  perfect  and  maintain  the  forti- 
fications. It  was  held  that  persona  by  con- 
tract could  not  anticipate  and  prevent  public 
use  so  as  to  enlarge  or  Impose  a  greater  value 
on  their  holdings.  United  States  v.  Certain 
Lands,  112  Fed.  622. 

See  United  States  v.  Inlots,  2  Am.  Law 
Record.  314,  513,  577,  Fed.  Cas.  No.  15,441s, 
supra,  I. 

b.  Separated  by  plat  Unet. 

Where  property  is  contiguous  and  separated 
merely  by  plat  lines,  and  is  owned  and  used  ai 
one  tract,  It  Is  held,  In  a  large  proportion  of 
the  cases,  that  damages  may  be  estimated  as 
affecting  the  whole  tract.  In  New  Jersey  it  If 
held  that  this  rule  extends  to  blocks  where  no 
lots  have  been  sold,  as  the  platting  of  the  street 
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was  filed  and  proceedings  besun  January  9.. 
1900.  The  evidence  shows  uiat  these  were 
three  separate  farms  held  and  managed  as 
such  previous  to  the  beginning  of  these  pro- 
ceedings, and  that  the  property  here  in  ques- 
tion was  not  used  in  connection  with  the 
White  farm  until  three  months  after  they 
had  begun,  but  was  managed,  as  were  the 
other  two  farms,  as  a  distinct  and  separate 
holding,  and  by  a  different  tenant,  and  that 
it  was  separated  from  the  other  two  farms 
by  public  roads.  It  is  this  separate  and 
<listinct  tract  known  as  the  Gibbons  tract  of 
<41.75  acres  that  the  government  is  now 
flecking  to  condemn.  It  is  not  denied  that 
in  rendering  the  "just  compensation"  se- 
cured by  the  Constitution  of  the  United 
States  to  the  citizen  whose  property  is  taken 
for  public  uses  it  is  right  and  proper  to  in- 
clude the  damages  in  the  shape  of  deterio- 


ration in  value  which  will  result  to  the  resi- 
due of  the  tract  from  the  occupation  of  the 
part  so  taken.  In  applying  this  rule,  how- 
ever, regard  is  had  to  the  integrity  of  the 
tract  as  a  unitary  holding  by  the  owner. 
The  holding  from  which  a  part  is  taken  for 
public  uses  must  be  of  such  a  character  as 
that  its  integrity  as  an  individual  tract 
shall  have  been  destroyed  by  the  taking. 
Depreciation  in  the  value  of  the  residue  of 
such  a  tract  may  properly  be  considered  as 
allowable  damages  in  adjusting  the  compen- 
sation to  be  given  to  the  owner  for  the  land 
taken.  It  is  often  difficult,  when  part  of  a 
tract  is  taken,  to  determine  what  is  a  dis- 
tinct and  independent  tract;  but  Uie  char- 
acter of  the  holding,  and  the  distinction  be- 
tween a  residue  of  a  tract  whose  integrity 
is  destroyed  by  the  taking  and  what  are 
merely  other  parcels  or  holdings  of  the  same 


in  that  state  does  not  devest  the  owner  of  his 
title  thereto.  But  where  there  is  no  unity  of 
use  wLich  Indicates  permanency,  It  seems  that 
4lamages  will  be  limited  to  the  Immediate  lot 
or  block  affected.  Some  cases  hold  that  the 
platting  of  propery  will  prevent  extending  the 
damages  to  other  lots  where  the  propery  Is 
vacant,  or  where  there  Is  not  an  actual  per- 
manent use  of  the  whole  as  a  unit. 

So,  where  a  lot  was  appropriated  by  a  rail- 
road. It  was  held  that  the  owner  was  entitled 
ro  damages  to  contiguous  lots  occupied  as  a 
whole.  Atchison  &  N.  R.  Co.  v.  Boerner,  34 
Neb.  240,  61  N.  W.  842,  45  Neb.  458,  63  N.  W. 
787. 

And,  a  railroad  company  having  condemned 
one  of  two  lots  which  adjoined  each  other,  and 
which  were  used  and  occupied  by  the  owner  as 
a  whole,  It  was  held  that  the  owner  was  enti- 
tled to  recover  for  damages  caused  to  the  re- 
maining lot,  as  the  two  lots  constituted  but 
one  tract.  Cummins  v.  Des  Moines  &  St.  L. 
B.  Co.  63  Iowa,  807.  19  N.  W.  268. 

Likewise,  la  a  proceeding  to  condemn  a  cor- 
oer  of  one  of  two  city  lots  used  as  one  tract. 
It  was  held  that  the  owner  was  entitled  **to  re- 
cover the  actual  damages  sustained  to  the 
whole  property."  Relsner  v.  Atchison  Union 
Depot  &  R.  Co.  27  Kan.  382. 

And  where  a  party  owned  and  occupied  a 
tract  of  land  containing  30  acres,  a  part  of 
which  had,  some  years  previously,  been  platted 
and  laid  out  into  village  lots,  bat  such  lots 
had  never  in  any  way  been  separated  from  each 
other  or  from  the  rest  of  the  tract,  and  the 
whole  had  been  used  as  a  farm  or  tract  for 
residence  and  general  farming  purposes,  it  was 
held  In  condemnation  proceedings  that  the 
whole  land,  t>elng  a  compact  body  used  as  an 
entirety,  constituted  only  one  tract.  Sheldon 
▼.  Minneapolis  A  St.  L.  R.  Co.  20  Minn.  318, 
13  N.  W.  134. 

In  condemnation  proceedings  for  an  elevated 
railway  across  a  block  where  the  plaintiff 
owned  all  except  eleven  and  one  half  lots,  it 
was  held  that  the  court  properly  admitted  evi- 
dence of  damages  to  such  lands  as  were  merely 
separated  by  lot  lines.  Metropolitan  West 
Side  Elev.  R.  Co.  v.  Johnson,  150  111.  434,  42 
N.  E.  871.  In  this  case  the  court  said :  "Here 
there  is  no  physical  obstruction  between  the 
lots  taken  and  those  claimed  to  be  Injured. 
There  is  no  line  of  division  between  them  not 
under  the  absolute  control  of  the  respondents. 
The  lot  lines  were  designated  by  them  upon 
their  plat  of  the  subdivision  merely  for  the 
purpose  of  their  own  convenience  in  selling 
the  property." 
57UR.  A. 


In  Cox  V.  Mason  City  &  Ft.  D.  R.  Co.  77 
Iowa,  20,  41  N.  W.  476,  it  was  held  that,  where 
a  party  owned  the  whole  north  half  of  a  block, 
and  also  the  whole  of  a  block  separated  from 
the  first  tract  by  a  street  or  alley,  and  a  rail- 
road was  located  across  some  lots  in  each  of 
the  blocks,  the  damages  would  not  be  limited 
to  the  lots  on  which  the  railroad  was  located. 
The  case  does  not  show,  further  than  as  stated, 
the  existence  of  any  other  alley,  but  says: 
"The  land  In  each  of  the  blocks,  as  described, 
lay  in  a  body,  except  that  it  was  platted  into 
lots  for  sale,  and  was  a  part  of  the  town-site." 

The  damages  to  an  owner  for  taking  part  of 
a  block  by  a  railroad  company  were  held  not 
to  be  confined  to  that  particular  block,  where 
the  owner  had  only  made  a  plat,  and  had 
never  sold  the  lots,  and  several  blocks  had  been 
used  as  one  tract  of  land.  Currle  v.  Waverly 
A  N.  Y.  Bay  R.  Co.  52  N.  J.  L.  881.  20  Atl.  56 

And  a  party  owning  lots  contiguous  to  each 
other,  and  occupied  as  his  homestead,  was  held 
entitled  to  damages  for  Injury  caused  to  lots 
not  taken,  where  a  part  of  one  lot  was  con- 
demned for  railroad  purposes.  Port  Huron  ft 
S.  W.  R.  Co.  V.  Voorhels,  50  Mich.  506,  15  N. 
W.  882.  In  this  case  the  lot  taken  was  sep- 
arated by  a  platted  alley  from  the  others,  but 
the  plat  was  not  accepted  by  the  city. 

In  estimating  the  damages  caused  by  a  rail- 
road running  diagonally  through  a  tract  of 
land,  the  property  must  be  considered  as  a 
whole  where  the  owner  had  platted  it  some 
twenty  years  previously,  and  divided  It  Into 
lots  and  streets,  but  the  map  was  not  recorded, 
the  streets  never  opened,  no  lot  was  ever  sold, 
and  the  tract  was  used  for  pasturage.  New 
York,  L.  &  W.  R.  Co.  v.  Amot,  27  Hun,  151. 
In  this  case  the  court  said :  "If  these  defend- 
ants had  owned  another  tract  of  land  in  the 
neighborhood  through  which  the  railroad  did 
not  run,  we  do  not  know  of  any  principle  which 
would  permit  the  commissioners  to  take  Into 
account  the  depreciation  to  that  other  tract 
(Re  New  York  C.  &  H.  R.  R.  Co.  6  Hun,  140)  : 
unless,  perhaps,  the  neighboring  tract  should 
be  actually  used  In  connection  with  that  of 
which  a  part  is  taken,  so  that  the  two  really 
formed  one  whole.'* 

In  Hetsel  v.  Baltimore  &  O.  R.  Co.  160  U. 
8.  26,  42  L.  ed.  648,  18  Sup.  Ct.  Rep.  265,  it 
was  held  that  a  party  owning  a  whole  block, 
which,  before  she  acquired  title,  had  been 
platted  into  lots,  with  a  provision  that  the  al- 
leys should  never  be  closed  unless  by  common 
consent  of  all  the  lot  owners,  could  recover  for 
damages  to  such  of  the  property  as  she  owned, 
even  If  she  did  not  own  the  fee  In  the  alleys. 
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owner,  must  be  kept  in  mind  in  the  practi- 
cal application  of  the  requirement  to  ren- 
der just  compensation  for  property  taken 
for  public  uses.  How  it  is  applied  must 
largely  depend  upon  the  facts  of  the  paj- 
ticular  case  and  the  sound  discretion  of  the 
court.  AH  the  testimony  in  this  case  tends 
to  show  the  separateness  of  this  tract  which 
was  the  subject  of  the  condemnation  pro- 
ceedings. It  had  never  been  farmed  or  used 
in  connection  with  either  of  the  other  farms 
owned  by  the  plaintiff  in  error.  It  was  in 
no  way  reasonably  or  substantially  neces- 
sary to  the  enjoyment  of  the  other  two 
tracts.  Separated  from  it  by  a  public  road, 
the  White  farm«  so  called,  had  only  been 
purchased  by  plaintiff  in  error  ten  days  be- 
fore Uie  proceedings  for  condemnation  were 
begun.  The  authorities  cited  by  the  defend- 
ant in  error  fully  support  their  contention 


in  this  respect.  In  Currie  v.  Waeerly  d  If. 
Y.  B.  R,  Co.  62  N.  J.  L.  392,  20  Ati.  56, 
cited  by  counsel  for  plaintiff  in  error  for 
the  proposition  that,  where  a  part  of  the 
tract  is  taken  for  condemnation,  damages 
to  the  remaining  land  shall  be  given,  Uie 
court  also  says:  "It  is  an  established  rule 
in  law,  in  proceedings  for  condemnation  of 
land,  that  the  just  compensation  which  the 
landowner  is  entitled  to  receive  for  his 
lands  and  damages  thereto  must  be  limited 
to  the  tract  a  portion  of  which  is  actually 
taken.  The  propriety  of  this  rule  is  qnite 
apparent.  It  is  solely  by  virtue  of  his  own- 
ership of  the  tract  invaded  that  the  owner 
is  entitled  to  incidental  damages.  His  own- 
ership of  other  lands  is  without  legal  sig- 
nificance." 

It  is  enough  to  say  that,  in  our  opinion, 
the  two  other  farms  or  tracts  of  land  owned 


Where  a  railroad  crossed  the  corner  of  a  va- 
cant lot  by  license,  and  subsequently  parties 
acquired  title  to  that  lot  and  the  adjoining 
lots,  and  bnllt  a  factory  on  the  other  lots,  and 
the  railroad  company  condemned  the  lot  which 
It  crossed.  It  was  held  that  the  damages  should 
not  be  restricted  to  that  lot  or  the  adjoining 
lot,  where  the  whole  was  used  and  connected 
with  the  manufactory.  Driver  v.  Western  U. 
R.  Co.  32  Wis.  569,  14  Am.  Rep.  726. 

In  Potts  V.  Pennsylvania  S.  Valley  R.  Co. 
119  Pa  278,  13  Atl.  291,  it  was  said :  "Where 
a  person  resides  upon  one  of  a  number  of  con- 
tiguous town  lots,  but  uses  all  of  them  to- 
gether as  his  homestead,  as  if  the  whole  con-, 
stltuted  but  a  single  Inclosure,  and  a  railroad 
company  appropriated  a  portion  of  one  only  of 
the  lots,  the  damages  will  doubtless  be  assessed 
for  the  injury  done  to  the  whole  property. 
.  .  .  Peculiar  and  isolated  cases  may  per- 
haps exist,  also,  where,  although  the  lands  are 
not  in  fact  contiguous,  yet  the  uses  to  which 
they  are  applied,  respectively,  are  in  their  na- 
ture 80  Intimate  and  dependent,  one  upon  the 
other,  that  an  Injury  to  one  must  necessarily 
be  taken  as  an  Injury  to  the  whole  taken  to- 
gether; for  example,  the  land  upon  which  a 
water  mill  is  erected  will  ordinarily  draw  to 
it  as  an  appurtenance,  or  rather  will  be  re- 
garded as  embracing,  the  ground  covered  by 
the  reservoir,  so  that  the  latter  will  be  re- 
garded as  part  and  parcel  of  the  former,  al- 
though they  are  not  contiguous.'*  The  land  In 
this  case  was  not  occupied  as  a  homestead, 
however,  and  the  lot  condemned  was  not  con- 
tiguous to  the  other  property  for  injury  to 
which  damages  were  also  claimed.  See  infta, 
v.,  for  a  statement  of  the  case. 

In  Mix  V.  Lafayette,  B.  &  M.  R.  Co.  67  111. 
819,  the  damages  were  limited  on  account  of 
the  pleadlnga  This  was  a  proceeding  to  con- 
demn a  right  of  way  on  a  street  by  a  railroad, 
affecting  four  lots,  where  the  party  damaged 
also  owned  twenty-eight  lots  In  the  same 
blocks,  adjoining  upon  and  connecting  with 
them  as  one  lot  or  piece  of  ground.  It  was 
held  that  the  damages  to  the  two  entire  pieces 
of  ground,  of  which  the  lots  in  question  formed 
portions,  could  not  be  recovered,  on  the  ground 
that  the  appellant  should  have  filed  his  cross 
petition  setting  up  that  he  was  the  owner  of 
the  other  ground,  not  described  in  the  petition, 
which  would  be  damaged  by  the  construction 
of  the  proposed  side  track.  It  was  held  that 
this  would  have  entitled  an  assessment  of  dam- 
ages to  the  entire  piece  of  ground  of  which  the 
lot  in  question  formed  a  portion. 

On  the  other  hand,  where  property  is  vacant, 
«7  L.  R.  A. 


or  where  there  is  no  permanent  unity  of  nse, 
it  seems  that  courts  refuse  to  extend  the 
award  of  damages  to  other  adjacent  lots. 

This  was  held  in  the  following  cases. 

Where  city  property  was  unoccupied,  but 
was  platted  into  blocks  and  lots,  and  a  rail- 
road company  condemned  lots  1  and  10  In  a 
block,  it  was  held  error  to  allow  damages  to 
lots  2  to  9,  Inclusive,  in  the  same  block.  Wil- 
cox V.  St.  Paul  &  N.  P.  R.  Co.  35  Minn.  439,  29 
N.  W.  148.  In  this  case  the  court  said:  **It 
Is  perhaps  Impossible  to  establish  any  rale  ap- 
plicable to  such  cases  which  will  not  be  subject 
to  criticism.  But  in  respect  to  city  property, 
In  fact  unoccupied,  but  which  appears  to  have 
been  platted  or  divided  into  blocks  and  lota, 
nothing  more  being  shown,  the  property  should 
be  treated  as  lots  or  blocks,  intended  for  use 
as  such,  and  not  as  one  entire  tract.  Prima 
facie  that  character  has  been  given  to 'it  by  the 
proprietor.  Presumably  the  division  or  plat- 
ting was  with  a  view  to  the  use  of  the  prop- 
erty, or  to  its  disposal  and  ultimate  use,  in 
such  subdivisions  as  have  been  made:  and  if 
any  facts  exist  which  might  be  considered  suf- 
ficient to  rebut  this  presumption,  they  should 
be  disclosed.*' 

A  tract  of  land  In  a  city  having  been  platted 
and  divided  into  lots,  presumably  with  a  view 
to  Its  disposal  and  ultimate  use  in  such  sub- 
divisions, each  lot  must  be  treated  as  a  sepa- 
rate tract  In  ejectment  proceedings  by  the 
owner  to  recover  the  property  and  damages 
from  a  railroad  company  which,  in  construct- 
ing its  road  In  certain  streets  opposite  two  of 
such  lots,  had  taken  a  portion  thereof.  The 
court  held  that.  In  the  alMcnce  of  evidence 
tending  to  overcome  the  prima  fade  character 
of  the  lots  as  separate  tracts  which  had  been 
given  to  them  by  the  proprietors,  the  premises 
could  not  be  treated  as  a  whole  in  assessing 
damages,  but  the  damages  must  be  limited  to 
the  lots  a  part  of  which  had  been  taken  by  the 
railroad  company,  and  that  the  fact  that  the 
property  was  occupied  by  a  lessee  as  one  tract 
for  the  purpose  of  piling  lumber,  could  not 
affect  the  question,  since  this  was  a  mere  fug- 
itive and  temporary  use,  and  not  an  actual 
and  permanent  one,  such  as  would  be  neces- 
sary to  constitute  the  whole  premises  one 
tract.  Koerper  v.  St,  Paul  &  N.  P.  R.  Co.  42 
Minn.  340,  44  N.  W.  195.  In  this  case  the 
court  said:  "So  far  as  the  plaintiffs  are  con- 
cerned, they  have  offered  no  evidence  reason- 
ably tending  to  overcome  the  prima  fade  char- 
acter of  the  lots  as  separate  or  distinct  tracts, 
or  tending  to  show  that    they    have    devoted 
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by  plaintiff  in  error  constitiited  such  sepa- 
rate aud  independent  parcels  as  regards  the 
land  in  question  that  they  cannot  properly 
be  spoken  of  as  the  residue  of  a  tract  of  land 
from  which  the  land  in  question  was  taken, 
The  court,  however,  did  allow  the  plaintiff 
in  error  to  show  what  damage,  if  any,  had 
resulted  from  separating  these  farms;  that 
IB,  to  show,  if  he  could,  that  by  reason  of 
their  severance  they  were  made  so  small 
that  it  would  be  unprofitable  to  work  them, 
and  damage  resulting  from  that  the  jury 
might  so  award.  This  certainly  was  as  far 
as  the  court  could  be  justified  in  going  in 
favor  of  the  contention  of  theplaintiff  in  er- 
ror. We  think  the  court  were  right,  there- 
fore, for  the  reasons  stated,  in  refusing  to 
allow  the  plaintiff  in  error  to  show  what 
damage  or  inconvenience  would  probably  re- 
sult to  these  other  tracts  (otherwise  than 


what  resulted  from  the  mere  severance  in 
farming)  from  the  taking  of  the  Gibbons 
tract  for  the  military  purposes  aforesaid. 

A  second  suificient  ground  for  the  court's 
action  in  this  respect  is  that  the  testimony 
offered  was  too  vague  and  speculative  in 
character.  It  dealt  with  possibilities  more 
or  less  remote,  and  was  not  founded  upon 
any  clear,  certain,  or  avowed  obnoxious 
uses  to  which  the  property  in  question  was 
to  be.  put.  The  tract  in  question  nearly 
surrounds  the  reservation  of  the  United 
States,  upon  which  permanent  fortifications, 
have  alreadv  been  erected,  and  emplace- 
ments for  heavy  ordnance  already  built, 
with  the  magazines  and  other  appurtenances 
for  the  firing  of  large  guns.  These  already 
existed,  and  there  was  no  suffgeetion  that 
the  additional  land  embraced  within  the 
tract  in   question  was   to  be  used  for   en- 


them  to  actual  and  permanent  use  as  one 
tract." 

In  proceedings  for  assessment  of  damages 
caused  by  building  a  railroad  on  a  street  In- 
tersecting diagonally  a  block  of  land,  owned 
by  a  single  person,  which  was  laid  out  into  lots 
extending  across  the  block,  two  of  which 
fronted  on  the  diagonal  street,  It  was  held,  in 
Evansrille  &  R.  R.  Co.  v.  Charlton,  6  Ind.  App. 
G6,  33  N.  E.  129,  that  the  owner  of  the  block 
could  recover  damages  only  for  those  lots 
whicb  abutted  on  the  street  appropriated. 

For  cases  where  a  building  or  buildings 
which  may  or  may  not  extend  across  plat  lines 
are  affected,  see  infra,  II.  c.  Separating  and 
9evering  Imildinge, 

Set)  also,  as  to  effect  of  plat  lines,  Phillips 
V.  St.  Clair  Incline  Plane  Co.  166  Pa.  21,  81 
Atl.  69,  supra,  I. 

c  Separating    and   severing   buUdinga* 

In  regard  to  separating  buildings  where 
•ome  are  Immediately  affected  by  proximity  to 
a  railroad  and  the  like,  it  seems  that  there  Is 
no  Inflexible  rule  In  estimating  damages.  The 
property  may  be  a  unit  although  having  sev- 
eral houses  thereon.  A  New  York  case  (Coop- 
er V.  Manhattan  R.  Co.  85  Hun,  217,  82  N.  Y. 
Supp.  1054)  went  to  the  extent  of  refusing 
to  separate  the  damages  where  several  houses 
were  on  the  comer  property,  taking  Judicial 
notice  that  property  of  that  size  and  in  that 
locality  was  adapted  for  a  large  single  build- 
ing. On  the  other  hand,  a  partition  wall  di- 
▼idlng  a  building,  with  different  tenants,  may 
be  sufficient  to  sever  the  damages.  So,  In 
Keene  v.  Metropolitan  Elev.  R.  Co.  79  Ilun, 
461.  29  N.  Y.  Snpp.  971,  it  was  held  that,  not- 
withstanding apparent  architectural  unity,  a 
block  of  apartment  houses  on  a  corner  could 
t>e  severed  In  estimating  damages  caused  by  an 
elevated  railroad  on  a  side  street. 

Where  a  party  owned  a  lot  at  the  comer 
of  a  street  and  alley  on  which  were  two  houses, 
one  on  the  street  and  one  on  the  alley,  and  a 
bridge  company  obstructed  the  street.  It  was 
held  that  he  was  entitled  to  recover  damages 
for  the  whole  lot.  White  v.  Fifth  Ave.  A  H. 
Street  Bridge  Co.  189  Pa.  500,  42  Atl.  136. 
In  this  case  the  court  said :  **As  a  matter  of 
fact  the  plaintiff's  property  was  a  unit.  It 
was  a  lot  of  ground,  held  by  one  title,  and  un- 
divided by  any  lines,  with  two  buildings  on  it/' 

An  elevated  railroad  station  having  been 
erected  at  the  junction  of  the  Bowery  and 
Houston  street  In  New  York  city.  It  was  held. 
in  Cooper  v.  Manhattan  R.  Co.  85  Hun,  217, 


32  N.  Y.  Supp.  1054,  that  a  person  who  owned 
property  on  the  corner  of  such  streets,  contain- 
ing a  three-story  building  fronting  on  the 
Bowery  and  some  two-story  stores  fronting  on 
Houston  street,  could  recover  for  the  damages 
to  the  property  as  a  whole,  notwithstanding 
the  fact  that  the  lots  on  Houston  street  did 
not  abut  on  the  railroad.  The  court  said : 
"The  only  question  necessary  to  be  considered 
Is  the  point  made  that  Nos.  92,  94,  and  96 
East  Houston  street  did  not  abut  upon  the  ele- 
vated railroad,  and,  therefore,  no  damages 
could  be  awarded  as  to  them.  Under  ordi- 
nary circumstances,  of  course,  this  would  be  a 
bar  to  recovery.  But  the  improvements  upon 
the  lot  in  question  are  entirely  different  from 
those  which  would  be  suitable  for  the  value  of 
the  lot ;  and  when  the  lot  comes  to  be  im- 
proved, undoubtedly  a  single  building  will  be 
erected  covering  the  whole  of  the  premises  in 
question  and  fronting  on  the  Bowery.  The 
court  may  take  Judicial  notice  of  the  fact  that 
lots  in  the  city  of  New  York  are  ordinarily  at 
least  75  to  100  feet  In  depth,  the  buildings  on 
corner  lots  frequently  covering  the  whole  lot 
in  the  business  portion  of  the  city.  And  al- 
though these  premises  may  be  divided  in  the 
manner  stated,  for  the  purpose  of  occupancy, 
yet  in  reality  the  buildings  are  npon  the  single 
lot  fronting  upon  the  Bowery.  It  would  seem, 
therefore,  that,  in  determining  the  question  as 
to  whether  it  had  sustained  fee  damage,  it 
should  be  treated  as  a  single  lot." 

But  where  there  are  disconnected  buildings, 
not  depending  on  the  same  easements,  and  not 
used  as  a  unit,  the  property  may  be  severed  in 
estimating  damages. 

This  was  held  in  Mooney  v.  New  York  Elev. 
R.  Co.  16  Daly,  145,  9  N.  Y.  Supp.  522.  In 
this  case  a  lot  ran  through  from  street  to 
street,  and  contained  two  disconnected  build- 
ings, one  fronting  on  each  street.  In  an  ac- 
tion for  damages  for  occupation  of  one  street 
by  an  elevated  railroad,  it  was  held  that  dam- 
ages to  the  building  on  the  other  side  could 
not  be  estimated.  In  this  case  the  court  said : 
"The  lot  Is  25  feet  in  width  on  Greenwich 
street,  and  100  feet  in  depth  on  Beach  street, 
and  is  covered  by  two  buildings,  one  of  which 
is  built  on  the  rear  of  the  lot  on  Beach  street, 
is  25  by  50  feet,  is  wholly  unconnected  with 
the  building  fronting  on  Greenwich  street,  and 
has  its  entrance  and  receives  its  lUht  and  air 
from  Beach  street.  The  elevated  railroad 
structure  does  not  extend  in  front  of  this  rear 
building." 

This  case  was  distinguished  In  Stevens  v. 
New  York  Elev.  R.  Co.  130  N.  Y.  95,  28  N.  B. 
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Urging  these  permanent  fortifications.  No 
offer  was  made  by  the  plaintiff  in  error  to 
show  for  what  purpose  the  land  was  to  be 
used.  "Military  purposes"  is  a  general  de- 
scription, and  would  cover  its  use  as  a  pa- 
rade ground,  officers'  quarters,  barracks,  etc. 
No  proof  was  had  snowing  that  batteries 
were  to  be  erected  on  this  land.  The  only 
testimony  actually  offered  by  plaintiff  in 
error  was  as  to  the  batteries,  emplacements, 
and  magazines  already  erected  within  the 
permanent  fortification,  known  as  "Fort 
.  Mott."  The  court  were  right  in  refusing 
the  offer  to  show  possibilities  or  probabili- 
ties of  damage  from  the  use  to  which  the 
land  in  question  might  be  put.  The  court 
ruled  that  tlie  offer  was  too  broad.  Under 
the  circumstances  of  this  case  we  are  of 
opinion  that  it  was  riffht  in  so  stating. 

The  second  point  of  objection  raised  by 
the  assignments  of  error  is  to  the  ruling  of 
the  court  to  the  effect  that  the  plaintiff  in 
error  could  noL  be  allowed  to  testify  to  of- 
fers of  purchase  made  to  him  for  the  land 
in  question  for  various  uses.  Such  offers 
at  best  are  unsatisfactory  as  a  means  of 


proving  value.  Many  circumstances  must 
be  taken  into  the  account,  to  ^ive  them  ajny 
weight  at  allj — such  as  the  time  and  place 
at  which  the  offer  is  made,  the  facts  bear- 
ing upon  the  bona  fides  of  the  offer,  and  a 
consideration  of  whether  the  offer  was 
based  on  exceptional  grounds.  The  present 
market  value  is  the  true  criterion  of  the 
value  of  land  to  be  taken.  This  market 
value  is  "the  price  that  would  in  all  proba^ 
bility — ^the  probability  being  based  upon  the 
evidence  in  the  case — result  from  fair  n^o- 
tiations,  where  the  seller  is  willing  to  sell 
and  the  buyer  desires  to  buy."  Mere  offers 
to  buy,  without  setting  forth  the  conditions 
under  which  Uiey  were  made,  and  uncon- 
nected with  the  circumstances  influencing 
the  same,  do  not  necessarily  throw  light  up- 
on the  market  value  here  referred  to.  But, 
however  this  may  be  with  respect  to  offers 
proved  by  the  persons  who  made  them,  who 
can  be  subjected  to  cross-examination,  or  by 
others  than  the  owner  of  the  land  himself, 
who  is  a  party  to  the  proceedings,  we  are  of 
opinion  uiat  offers  proved  merely  by  the 
testimony  of  the  owner  are  not  competent 


667,  infra,  on  the  ground  that  in  the  present 
case  there  were  two  Independent  and  wholly 
unconnected  buildings  on  the  lot,  fronting  on 
different  streets,  and  that  the  light,  air,  and 
access  to  the  ballding  fronting  on  the  street  In 
which  the  road  was  not  built  were  not  inter- 
fered with. 

Where  a  party  owned  comer  lota  with  differ- 
ent houses '  thereon,  it  was  held  In  Gibson  v. 
Fifth  Ave.  &  H.  Street  Bridge  Co.  192  Pa.  55, 
48  Atl.  839,  that  the  damages  caused  by  the 
building  of  a  bridge  on  one  street  could  not  be 
extended  to  the  whole  property.  This  was  on 
the  ground  that  the  different  portions  of  the 
lots  were  purchased  without  any  contemplation 
of  unity  of  use,  and  were  rented  to  different 
parties,  and  It  was  dwelling-house  property 
held  for  rental  by  its  owners  before  the  pres- 
ent owner  purchased  it,  and  was  held  by  her 
for  the  same  use  after  she  acquired  title. 

So.  in  assessing  damages  for  injuries  caused 
by  the  construction  of  an  elevated  railroad,  it 
is  held,  in  Keene  v.  Metropolitan  Elev.  B.  Co. 
79  Mun,  451,  29  N.  Y.  Supp.  971,  that  prem- 
ises covered  by  an  apartment  house,  the  dif- 
f'-rent  apartments  In  which  are  occupied  as 
distiuctly  separate  buildings,  though  connected 
on  two  floors,  some  of  them  having  no  frontage 
on  the  street  in  which  the  road  Is  built,  and 
having  no  easements  of  light,  air,  and  access 
therefrom,  cannot  be  treated  as  a  whole,  not- 
withstanding the  unity  of  ownership  and  the 
unity  in  the  construction  of  the  buildings.  The 
court  said:  "It  has  been  urged  that  because 
of  the  fact  of  there  being  unity  of  construction 
in  the  building  and  unity  of  ownership  a  dif- 
ferent rule  should  obtain.  But  It  is  apparent 
that,  notwithstanding  the  unity  of  construc- 
tion and  unity  of  ownership,  these  premises 
are  occupied  as  distinct  and  separate  buildings, 
Just  as  much  as  though  there  was  no  archi- 
tectural unity  and  there  was  a  division  of 
ownership.  It  Is  difficult  to  see  how  mere 
architectural  unity  or  single  ownership  can 
give  an  casement  upon  a  street  where  none 
would  exist,  even  if  the  occupation  was  the 
same  and  the  interior  arrangements  were  the 
same  but  the  exterior  appearance  showed  di- 
versity." The  case  does  not  disclose  whether 
or  not  there  was  more  than  one  lot,  but,  as 
the  ground  was  100  by  120  feet,  it  must  have 
contained  several  lots.  The  decision,  however, 
r»7  L.  K.  A. 


is  on  the  ground  that  the  side  of  the  building 
having  the  easement  might  have  been  sepa- 
rated from  the  balance  of  the  building.  The 
principle  involved  In  this  case  is  similar  to  that 
m  Greenwood  v.  Metropolitan  Elev.  R.  Co.  26 
Jones  &  S.  482,  12  N.  Y.  Supp.  910.  i»fra,  al- 
though the  case  is  not  referred  to. 

This  case  was  followed  by  Reilly  v.  Manhat- 
tan R.  Co.  48  App.  Div.  80,  59  N.  Y.  Sapp.  335. 
in  which  it  was  held  that  where  a  building 
was  situated  on  two  lots  on  the  corner  of  a 
street,  in  estimating  damages  for  the  taking 
of  the  side  street  by  an  elevated  railroad  the 
damages  should  be  limited  to  that  part  of  the 
building  adjacent  to  the  street  railroad.  This 
was  because  there  was  a  partition  wall  in  the 
building.  Both  sides  of  the  building  were  used 
for  apartments  and  stores,  and  the  stores 
were  actually  walled  off.  It  was  not  clear 
that  the  apartments  were  walled  off,  but  they 
were  architecturally  distinct.  The  dissenting 
opinion  says,  however :  "There  were  no  such 
two  independent  and  wholly  unconnected  build- 
ings on  those  lots  as  would  bring  the  case 
within  the  ruling  in  Mooney  ▼.  New  York  Elev. 
R.  Co.  16  Daly,  145.  9  N.  Y.  Supp.  622  [supra] 
and  8imlV<ir  cases.** 

It  had  been  held  In  Greenwood  v.  Metropoli- 
tan Elev.  R.  Co.  26  Jones  &  8.  482,  12  N.  Y. 
Supp.  919,  that  the  severance  of  easements  by 
a  sale  of  two  comer  lots  to  different  parties 
would  prevent  a  unity  In  estimating  damages 
from  an  elevated  railroad  on  the  side  street, 
where  the  title  to  the  property  had  become 
united  in  one  owner,  although  one  building 
covered  both  lots.  But  a  similar  case  in  the 
New  York  court  of  appeals  (Stevens  v.  New 
York  Elev.  R.  Co.  130  N.  Y.  95,  28  N.  B.  667) 
refused  to  apply  that  doctrine,  and  held  that 
a  building  covering  two  lots  on  a  corner  would 
be  treated  as  a  unit  In  estimating  the  damages. 

Land  situated  on  the  corner  of  two  streets 
having  been  divided  Into  two  distinct  lota  and 
sold  as  such,  it  was  held,  in  Greenwood  v.  Met- 
ropolitan Kiev.  R.  Co.  26  Jones  &  S.  482,  12 
N.  Y.  Supp.  919.  that  where  the  two  lota  sub- 
sequeutly  passed  by  mesne  conveyances  to  one 
owner,  who  constructed  a  single  building  there- 
on, dnmages  for  the  impairment  of  easements 
of  light,  etc.,  by  the  construction  of  an  ele- 
vated railroad  in  one  of  such  streets  must  be 
limited  to  the  diminution  of  light  to  the  lot 
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for  the  purpose  of  proving  market  value. 
We  think  the  court  therefore  was  right  in 
rejecting  the  testimony  of  the  plaintiff  in 
error  in  this  regard. 

The  court  was  very  liberal  in  allowingthe 
jury  to  consider  the  testimony  offered  by 
the  plaintiff  in  error,  as  to  other  criterions 
of  value,  and  allowed  testimony  to  show 
that  the  land  in  question  was  adapted  to 
other  purposes  than  agricultural  purposes; 
that  it  was  available  as  a  hotel  site;  that 
projected  trolley  lines  were  likely  to  run 
near  it»  and  enhance  its  value;  that  a  rail- 
road might  be  built  in  its  neighborhood, 
which  might  have  a  like  influence;  stating 
\o  the  jury  that,  if  these  or  other  purposes 
to  which  the  land  could  be  adapted  add  to 
the  present  value  of  the  land,  they  might 
give  the  plaintiff  in  error  the  benefit  of  that 
in  estimating  the  present  worth  of  the  prop- 
erty itself.  There  was  considerable  testi- 
mony of  this  kind,  more  or  less  vague,  all 
of  which  was  admitted  for  the  reasons  stat- 
ed.    In  so  admitting  it,  we  think  the  court 


was  quite  as  favorable  as  it  ought  to  have 
been  to  the  plaintiff  in  error. 

The  last  assignment  of  error  is  that  the 
court  instructed  the  jury,  as  follows :  "The 
jury  must  be  satisfled  as  to  the  value  and 
damage  by  the  testimony  which  is  produced 
before  it,  without  reference  to  any  testi- 
mon;^  which  was  produced  before  the  com- 
missioners, or  influenced  by  the  commia- 
sioners'  report." 

We  think  the  court  were  quite  right  in 
this  instruction.  The  case  on  the  appeal 
from  the  commissioners'  award  was  tried 
before  the  district  court  de  novo.  All  the 
evidence  necessary  to  a  finding  was  pro- 
duced on  both  sides,  and  this  only  could  the 
jury  properly  consider,  uninfluenced  by  the 
action  of  the  commissioners,  from  whicn  ap- 
peal was  taken. 

Upon  a  careful  consideration  of  the  whole 
ease,  we  see  no  error,  either  in  the  charge 
of  the  court  to  the  jury  or  in  its  rulings  as 
to  the  admissibility  of  evidence,  and  the 
judgment  of  the  oourt  belotp  it  therefore  of* 
firmed. 


abutting  on  that  street  only,  and  cannot  In 
clade  compensation  for  the  diminution  of  light 
to  the  other  lot,  since,  although  originally  both 
lota,  when  owned  as  an  entirety,  were  entitled 
to  an  easement  of  light  and  air  from  snch 
■treet,  the  conveyance  of  each  lot  separately 
had  destroyed  that  easement  so  far  as  the  lot 
which  did  not  abut  on  that  street  was  con- 
cerned, and  the  subsequent  reunion  of  the  two 
lots  could  not  have  the  effect  to  restore  such 
right. 

This  decision,  however,  was  disapproved  and 
In  eifect  overruled  in  Stevens  v.  New  York 
Kiev.  K.  Co.  180  N.  Y.  96,  28  N.  B.  667,  a  case 
quite  similar  In  Its  facta,  in  which  It  was  held 
that,  although  a  piece  of  property  extending 
from  one  street  to  another  originally  consisted 
of  two  lots,  one  fronting  on  each  street,  and 
the  lots  had  separate  owners,  damages  for  the 
construction  of  an  elevated  railroad  In  one  of 
the  streets  will  not  be  limited  to  the  Injuries 
occasioned  to  that  part  of  the  property  abut- 
ting on  such  street  only,  but  will  be  awarded 
Cor  the  injury  done  to  the  property  as  a  whole, 
where  for  many  years  prior  to  the  construction 
of  the  railroad  the  property  had  been  owned, 
Qsed,  and  conveyed  as  a  single  lot  abutting  on 
both  streets,  and  was  occupied  by  a  single 
four-story  building  nnder  one  roof,  having  no 
transverse  partition  wall  and  with  but  a 
single  flight  of  stairs  between  the  first  and  sec- 
ond stories,  and  at  the  time  of  bringing  the  ac- 
tion to  recover  damages  the  property  was 
owned  by  a  single  person.  The  court  said,  in 
discussing  the  Qreenwood  Case:  **The  char- 
acterization of  these  street  rights  as  easements, 
and  Implying  that  they  are  governed  by  the 
rules,  and  are  subject  to  the  limitations,  of 
common-law  easements,  tends  to  obscure  the 
rights  of  abutting  owners  on  the  one  hand,  and 
of  the  corporations  on  the  other.  .  .  . 
The  judgment  in  the  Greenwood  Case  was 
rested  on  the  ground  that,  the  street  rights 
once  appurtenant  to  both  lots  having  been  de- 
stroyed as  to  83  by  the  prior  conveyances  of 
31,  they  could  not  be  restored  by  the  subse- 
quent reunion  of  both  Iota  This  conclusion, 
as  applied  to  such  rights  as  are  under  consid- 
eration, we  think  cannot  be  supported." 

In  Meyer  v.  Newark  (N.  J.)  6  Am.  Law  Rev. 
576,  where  only  a  part  (about  one  half)  of  ai 
bouse  was  within  the  lines  of  the  proposed 
67  L.  R.  A. 


street,  the  question  was  left  for  review  before 
the  court  in  hano,  whether  the  city  was  com- 
pelled to  take  the  whole,  or  merely  to  pay  for 
the  damages  incident  to  the  destruction  of  the 
half,  of  the  house ;  the  court,  however,  strongly 
Intimated  that  In  cases  where  the  house  was 
not  entirely  destroyed  it  was  only  necessary  to 
pay  damages  sufllclent  to  compensate  the  own- 
er, and  the  whole  need  not  be  taken  or  paid  for. 

d.  Pairt  of  lot  or  lote  injured. 

The  rule  of  damages  where  a  part  of  a  lot 
or  lots  has  been  taken  seems  to  be  based  upon 
the  unity  of  use  and  purpose,  taken  In  connec- 
tion with  the  deprivation  of  easements. 

So,  where  parts  of  three  lots  were  taken  by  a 
railroad,  it  was  held  that  the  owner  was  enti- 
tled to  have  the  damages  assessed  to  the  whole 
without  regard  to  the  division  into  lots.  Sher- 
wood V.  St.  Paul  &  C.  R.  Co.  21  Minn.  122,  127. 

And  where  a  triangular  |>art  of  a  lot  was 
condemned,  and  notice  was  given  to  the  own- 
ers, who  were  constructing  a  large  building 
thereon,  whereupon  they  changed  their  plans, 
abandoned  the  structure,  and  erected  the  build- 
ing on  the  remainder  of  the  lot,  the  commis- 
sioners, in  assessing  damages,  treated  the  tri- 
angle as  a  vacant,  separate  lot.  It  was  held 
that  the  owners  were  entitled  to  recover,  as 
compensation,  both  the  value  of  the  land  taken, 
and  the  Injury,  if  any,  done  to  the  value  of  the 
remaining  land.  It  was  further  held  that  the 
owners  should  be  allowed  the  actual  cost  and 
expenditure  Incurred  In  changing  the  plan  of 
their  structure.  Re  New  York  &  B.  Bridge, 
18  App.  Dlv.  8,  45  N.  Y.  Supp.  484. 

In  Haggard  v.  Independent  School  Dlst.  118 
Iowa.  486,  85  N.  W.  777,  the  two  halves  of  a 
lot  were  separated  by  an  alley.  One  half  was 
used  for  residence  and  the  other  half  was  con- 
demned for  school  purposes.  It  was  held  that 
the  owner  was  entitled  to  damages  for  injury 
to  that  portion  of  the  lot  on  which  was  situated 
the  residence.  In  this  case  the  rule  as  to  dam- 
ages caused  by  Inconvenience  to  the  residence 
was  held  to  be  the  same  as  where  a  part  of  a 
farm  is  taken  for  railroad  purposea  The  case 
does  not  show  what  Inconvenience  would  be 
caused  to  the  residence,  or  to  what  uses  the 
parts  separated  by  the  alley  were  put ;  but  the 
court  said:  "Who  can  say  In  this  case,  for 
Instance,  how  much  the  Inconvenience  due  to 


Hi 


UNrrsD  States  Circuit  Coubt  of  AppEALa. 


Jab., 


the  proximity  of  the  school  building  on  the 
balance  of  this  block  would  be  Increased  by  the 
fact  that  the  half  lot  In  question  was  Included 
in  the  schoolhouse  site?" 

And  where  a  party  owned  the  south  half  of  a 
lot,  and  there  was  appurtenant  thereto  a  right 
of  way  across  the  north  half,  on  which  he 
owned  an  undlyided  half  of  a  coal  office,  weigh- 
ing scales,  and  switch,  on  condemnation  of  the 
south  half  of  the  lot  It  was  held  that  the  owner 
thereof  was  entitled  to  recover  for  his  Interest 
In  the  appurtenances,  coal  office,  scales,  and 
track  situated  on  the  north  half.  Chicago,  S. 
F.  A  C.  U.  Co.  Y.  Ward,  128  111.  840,  18  N.  B. 
828,  21  N.  E.  662. 

III.  Farm  lands  in  a  contiffuou$  body. 

Government  subdlTlsions  of  40,  80,  160  acres, 
etc.,  are  not  to  be  taken  into  consideration  in 
estimating  the  damages,  where  land  Is  con- 
tiguous and  Is  used  as  one  tract  for  farm  pur- 
poses The  general  rule  Is  that  where  several 
distinct  lots  or  subdivisions  are  in  fact  united 
by  being  used  for  one  purpose,  so  that  they  are 
practically  one  piece,  the  damages  for  the 
whole  are  to  be  allotted,  although  but  one  |>art 
is  taken. 

So,  where  a  man  owned  six  40-acre  tracts  In 
one  body,  it  was  held  that  damages  caused  by 
the  construction  of  a  railroad  should  be  esti- 
mated as  to  the  whole  tract,  although  the  road 
was  built  on  only  two  of  them.  Parka  v.  Wis- 
consin C.  R.  Co.  83  Wis.  418. 

And  in  a  proceeding  to  condemn  a  right  of 
way  for  a  railroad  over  a  40-acre  tract  which 
was  part  of  160  acres,  it  was  held  that  the 
damages  should  not  be  limited  to  the  40-acre 
tract,  but  extended  to  the  whole  farm.  Bige- 
low  V.  West  Wisconsin  R.  Co.  27  Wis.  478. 

Also,  in  Robbins  v.  Milwaukee  ft  H.  R.  Co. 
6  Wis.  636,  It  was  held  that  damages  to  the 
owner  of  lands  taken  for  railroad  purposes  are 
not  limited  to  the  particular  strip  taken,  or 
to  the  particular  parcel,  inclosure,  or  lot,  such 
as  a  10,  20,  or  40  acre  tract,  the  court  saying 
that  the  whole  contiguous  farm  lying  together 
in  a  body  and  cultivated  as  such  may  be  con- 
sidered, as  to  the  effect  thereon,  the  conven- 
ience or  facility  or  its  after  use,  the  feasibility 
of  communication  and  approach,  as  proper  sub- 
jects in  estimating  the  damages. 

And  where  a  number  of  tracts  of  land  as  de- 
scribed by  the  government  surveys  are  used 
together  as  one  farm  or  body  of  land,  it  was 
held  that  In  determining  the  owner's  damage 
by  reason  of  the  location  of  a  railroad  across 
one  or  more  of  the  tracts  the  injury  to  the 
whole  farm  should  be  considered.  Omaha 
Southern  R.  Co.  v.  Todd,  89  Neb.  818,  68  N. 
W.  289;  Northeastern  Nebraska  R.  Co.  v.  Fra- 
iler, 25  Neb.  42,  40  N.  W.  604. 

So,  where  a  party  owned  590  acres,  all  In  one 
body,  and  a  railroad  ran  diagonally  over  seven 
40-acre  tracts,  it  was  held  that  the  damages 
could  be  awarded  to  the  bodies  of  land  taken 
as  a  whole,  and  were  not  to  be  confined  to 
the  small  government  subdivisions  over  which 
the  road  might  pass.  Chicago,  M.  k  St.  P.  R. 
Co.  V.  Baker,  102  Mo.  653,  15  S.  W.  64. 

Likewise,  where  several  40-acre  pieces  were 
contiguous  to  each  other,  and  used  as  one 
farm,  this  was  held  to  bring  the  case  within 
the  rule  that  where.  In  condemnation  proceed- 
ings, several  distinct  lots  or  subdivisions  are 
in  fact  united  by  being  used  for  one  purpose, 
00  that  they  are  practically  one  lot  or  piece, — 
aa,  for  instance,  one  farm, — ^the  damage  for 
the  whole  la  to  be  allowed,  though  but  one  part 
or  subdivision  is  taken.  Cedar  Rapids,  I.  F. 
57  L.  R.  A. 


&  N.  W.  R.  Co.  V.  Ryan,  86  Minn.  646,  S3  N. 
W.  35. 

Three  40-acre  tracts  adjacent  to  each  other 
being  used  as  one  farm.  It  was  held  that  the 
owner  was  entitled  to  damages  for  injury  to 
the  whole.  In  condemnation  proceedings  for  a 
railroad  through  two  of  the  quarters.  Wllmes 
V.  Minneapolis  &  N.  W.  R.  Co.  29  Minn.  242, 
13  N.  W.  39. 

And  where  a  farm  was  In  one  Inclosure,  and 
the  land  taken  for  a  right  of  way  was  all  In  an 
80-acre  subdivision.  It  was  held  that  damages 
to  the  entire  farm  could  be  allowed.  Chicago. 
K  &  W.  R.  Co.  V.  Branson,  48  Kan.  371, 
23  Pac.  495. 

In  Peden  v.  Chicago,  R.  I.  &  P.  R.  Co.  78 
Iowa,  131,  4  L.  R.  A.  401,  42  N.  W.  625,  the 
grantor  conveyed  a  right  of  way  through  an 
80-acre  tract  of  land  to  a  railroad,  the  deed 
containing  a  covenant  that  the  railroad  com- 
pany would  restrict  the  running  of  a  stream  to 
one  side  of  its  track  and  not  allow  It  to  pass 
through  cattle  guards  or  culverts  to  the  other 
side.  He  owned,  also,  other  lands,  and  snbse- 
quently  sold  135  acres  including  29  of  the  80 
affected  by  the  covenant.  It  was  held  that 
his  grantee  could  claim  the  benefit  of  the  cov- 
enant as  to  his  whole  135  acres,  applying  the 
rule  of  condemnation  that  where  tracts  to- 
gether constituting  but  a  single  farm  are  sought 
to  be  taken  by  statutory  preceedings,  the  land- 
owner's right  of  recovery  Is  not  limited  to 
the  subdivision  through  which  the  right  of 
way  is  to  pass,  but  extends  to  all  the  tracts  as 
a  whole. 

Government  subdivisions  In  condemnatioB 
for  a  railroad  are  held  to  be  entitled  to  no  con- 
sideration, and  cut  no  figure  In  the  determina- 
tion of  the  damages  sustained.  Hartshorn  v. 
Burlington,  C.  &  N.  R.  Co.  52  Iowa,  613,  3  N. 
W.  648. 

So,  section  lines  were  held  not  to  constitute 
different  tracts  where  the  farm  was  In  a  com- 
pact body,  and  a  railroad  condemned  12  acres 
out  of  the  farm.  Chicago  k  I.  R.  Co.  v.  Hop- 
kins, 90  111.  316. 

And  In  a  proceeding  by  a  railroad  to  oon- 
demn  a  right  of  way  over  a  quarter  section  of 
land,  omitting  another  quarter  section  which 
adjoined  It  and  on  which  were  buildings,  the 
two  tracts  constituting  a  farm,  it  was  Insisted 
that  it  was  erroneous  to  allow  evidence  as  to 
damages  sustained  to  land  not  described  In  the 
petition.  In  consequence  of  a  portion  of  that 
which  was  described  being  cut  off  by  the  rail- 
road from  the  balance  of  the  farm.  But  it 
was  held  that  It  was  too  late  to  raise  the  ob- 
jection on  appeal.  Galena  &  S.  W.  R.  Co.  v. 
Birkbeck,  70  111.  208. 

In  a  proceeding  by  a  railway  to  condemn  a 
right  of  way,  it  was  held  that  the  assessment 
of  damages  need  not  necessarily  be  restricted 
to  the  Injury  done  to  the  legal  subdivision  of 
land  described  In  the  petition ;  that  If  the 
tract  described  Is  a  part  of  a  larger  connected 
body  of  land,  the  owner  might  recover  for  the 
injury  done  to  the  tract  as  a  whole;  that  if 
the  tract  traversed  by  the  railroad  Is  part  of 
the  farm,  its  use  as  such  is  notice  to  the  com- 
pany that  an  Injury  to  a  part  impairs  the 
value  of  the  whole,  for  a  farm  Is  a  unit.  Fay- 
etteville  &  L.  R.  Co.  v.  Hunt,  51  Ark.  380,  11 
S.  W.  418.  In  this  case  the  tract  over  which 
the  road  was  located  was  unfenced  woodland, 
but  It  adjoined,  and  was  part  of,  the  owner's 
farm. 

And  where  no  division  of  a  fSrm  had  bees 
contemplated  or  was  necessary,  the  fact  that 
a  portion  of  the  tract  was  bottom  land  near  a 
river,  and  a  portion  high  upland,  was  held  not 
to  prevent  awarding  damages  for  the   whole 
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tract  In  condemnation  for  a  railroad  right  of 
way.  Doud  ▼.  Mason  City  &  Ft.  D.  B.  Co.  76 
Iowa.  488,  41  N.  W.  65. 

But  where  the  land  la  not  used  as  a  nnlt, 
damages  will  not  be  extended  to  the  whole,  al- 
though the  tracts  may  adjoin.  This  was  held 
in  Minnesota  Valley  B.  Co.  y.  Doran,  15  Minn. 
230,  Gil.  170.  In  this  case  plaintiff  owned  two 
tracts  of  land,  claiming  that  they  constituted 
but  one  fftrm.  The  land  was  adjoining,  and 
there  was  one  tenant  Hying  on  one  tract  and 
another  on  the  other.  The  wltnesaes  in  the 
case  spoke  of  the  tracts  as  this  farm  and  that 
farm.  The  plaintiff  testified:  **The  blnff  be- 
tween the  farms  is  not  so  steep  but  It  can  be 
passed.  ...  I  regard  the  farm  in  section 
19  also  injured.*'  It  was  held  that  it  was  er- 
ror for  the  court  to  refuse  to  Instruct  the 
Jury  to  consider  the  land  as  two  separate  and 
distinct  tracts. 

IV.  Fai^n   lands  separated  by  highwaiys,  rail- 
roads, canals,  or  other  property. 

The  general  rule  seems  to  be  that  the  dlyi- 
sion  of  farm  lands  by  highways,  railroads, 
canals,  or  other  property  will  not  of  Itself  nec- 
essarily limit  the  damages  to  the  piece  of  land 
condemned  for  public  purposes.  If  the  tract  is 
used  as  a  unit,  it  will  be  treated  as  a  unit  In 
estimating  damages.  On  the  other  hand,  If  the 
use  and  enjoyment  of  the  tract  not  taken  do 
not  depend  on  its  connection  with  that  taken, 
the  damages  will  not  be  extended  to  the  whole 
farm. 

This  latter  rule  was  applied  In  Sharps  y. 
United  Statbs,  where  farms  severed  by  pub- 
lic roads,  and  occupied  by  different  tenants, 
on^  portion  being  purchased  ten  days  previous 
to  condemnation,  were  held  not  to  be  a  part 
of  the  same  tract. 

Where  a  railroad  condemned  a  right  of  way 
along  a  highway  wholly  within  a  tract  of  land, 
It  was  held  that  damages  could  be  allowed  to 
the  whole  farm,  constituting  seyeral  tracts  as 
fixed  by  the  government  survey  and  separated 
by  a  highway,  and  that  the  damages  could  not 
be  restricted  to  one  government  subdivision  on 
that  side  of  the  highway  upon  which  the  road 
was  located.  Ham  ▼.  Wisconsin,  I.  &  N.  B. 
CO.  61  Iowa.  716,  17  N.  W.  157. 

In  estimating  the  damages  to  be  recovered 
for  the  appropriation  of  a  railroad  right  of 
way  over  an  embankment  built  Into  a  river  by 
parties  holding  property  fronting  thereon  un- 
der a  lease,  the  road  running  between  the  main- 
land and  a  stone  crib  or  pier  erected  by  the 
lessees,  the  entire  premises  held  by  the  lessees 
and  necessarily  and  properly  used  In  their  busi- 
ness must  be  considered,  notwithstanding  the 
fact  that  the  premises  were  divided  by  a  street 
or  highway.  Benwick  v.  Davenport  &  N.  W. 
B.  Co.  49  Iowa,  664.  The  state  statutes  pro- 
vided that  no  railroad  should  be  built  between 
the  lands  of  a  riparian  owner  and  the  river, 
without  compensation  to  the  owner.  On  the 
leased  property  were  located  a  sawmill,  plan- 
Ing-mlll,  lumber  yard,  etc.,  and  It  was  con- 
tended that  the  planlng-mlll,  and  perhaps  other 
portions  of  the  property,  had  no  connection 
with  the  sawmill,  and  that  it  was  therefore 
erroneous  to  direct  the  Jury  to  take  Into  con- 
sideration the  whole  premises;  but  the  court 
held  that,  as  there  was  evidence  to  the  con- 
trary, it  was  for  the  Jury  to  decide  whether 
or  not  the  whole  premises  were  ''necessarily 
and  properly*'  used  by  the  lessees  "In  their 
business"  and  the  extent  of  the  damages,  add- 
ing that  for  the  purposes  of  their  business  the 
highway  may  have  been  an  advantage,  and 
that.  If  their  leasehold  Interest  was  rendered 
less  valuable  by  the  construction  of  the  rail 


way,  the  fact  that  the  premises  leased  were 
traversed  by  a  street  should  not  be  considered 
In  reduction  of  damages. 

A  railroad  company  condemned  a  right  of 
way  across  lands  north  of  a  public  road.  An 
80-acre  tract  lay  south  of  the  road,  and  this 
last  tract  was  bought  as  a  tract,  and  when  pur- 
chased was  occupied  as  a  separate  farm  with 
a  farm  house  thereon,  and  had  been  cultivated 
by  a  tenant  for  two  years.  It  was  held  that 
It  was  a  question  for  the  Jury  whether  the  80 
acres  were  a  separate  parcel,  and  not  within 
the  farm  and  not  to  be  considered  In  estimat- 
ing the  damages ;  and  that,  if  they  were  a  part 
of  the  farm,  the  Jury  might  consider  the  ef- 
fect of  the  railroad  upon  the  convenience  and 
safety  in  cultivating  it.  St.  Paul  A  S.  C.  B. 
Co.  V.  Murphy,  19  Minn.  500,  GU.  433.  In  this 
case  the  court  said:  "And  if  the  imposition 
of  a  public  easement  upon  and  over  a  body  of 
land  does  not  divide  It  into  two  distinct  farms, 
certainly,  in  buying  land  subject  to  such  ease- 
ment, the  existence  of  the  easement  does  not, 
of  Itself,  operate  to  keep  the  land  a  separate 
farm  from  that  which  It  adjoins.  And  as  to 
the  cultivation  by  a  tenant.  It  seems  still  more 
unreasonable  to  hold  that  it  would,  in  law, 
make  this  80-acre  tract  a  'separate  farm  occu- 
pied by  a  tenant.' " 

This  case  was  distinguished  In  Cameron  v. 
Chicago,  M.  &  St.  P.  B.  Co.  42  Minn.  75.  43 
N.  W.  785,  on  the  ground  that  In  the  Murphy 
Case  the  ownership  was  continuous.  The  court 
said :  "The  tracts  were  contiguous ;  the  sep- 
aration of  the  parts  in  question  being  not  com- 
plete, but  consisting  only  of  the  Intervening 
public  easement.  The  right  to  use  the  inter- 
vening land,  to  pass  and  repass,  remained  In 
the  owner  of  the  whole ;  and  when,  if  ever,  the 
public  easement  should  be  abandoned,  the  land- 
owner's right  in  respect  to  the  whole  body  of 
land  would  become  unqualified."  In  the  Cam- 
eron Case  a  farm  was  divided  into  two  parts  by 
an  intervening  strip  of  land  occupied  by  a  rail- 
road, the  fee  of  which  had  never  been  acquired 
by  the  owner  of  the  farm,  and  the  railroad 
company  condemned  a  tract  of  8V4  acres  in  one 
of  these  parts.  The  owner  claimed  the  right 
to  recover  damages  to  the  farm  as  a  whole, 
but  the  court  held  that  the  land  comprising 
the  farm  must  be  treated  as  two  separate  and 
distinct  tracts  for  the  purpose  of  the  assess- 
ment of  damages. 

But  in  New  York,  W.  8.  &  B.  B.  Co.  v.  Le 
Fevre,  27  Hun,  537.  where  a  turnpike  road  ran 
through  ten  acres  of  land  adjacent  to  and  oc- 
cupied In  connection  with  a  dwelling  house, 
dividing  the  land  into  two  parts,  It  was  held 
that,  in  condemnation  of  part  of  the  land  for 
a  railway,  the  owner  was  entitled  to  have  the 
damages  to  the  whole  property  estimated.  In- 
cluding that  on  both  sides  of  the  turnpike. 

So,  where  a  highway  ran  through  a  tract  of 
land,  and  a  railroad  company  condemned  a  ' 
right  of  way  through  the  strip  between  the 
highway  and  the  river.  It  was  held  that  dam- 
ages to  the  whole  tract  on  the  other  side  of 
the  highway  could  be  considered  In  condemna- 
tion. Colvill  V.  St.  Paul  &  C.  B.  Co.  19  Minn. 
283,  Gil.  240.  In  this  case  the  court  said: 
"It  seems  that  the  highway  ran  through  this 
property;  this  strip  lay  between  It  and  the 
river,  and  the  railroad  went  through  It.  Cer- 
tainly, upon  principle,  there  can  be  no  objec- 
tion to  arriving  at  the  damages  to  the  whole 
property  by  estimating  the  damage  to  differ- 
ent subdivisions  of  it,  whether  such  portion  be 
divided  from  the  rest  by  a  railroad,  or  a  high- 
way, or  by  Its  nature,  as  If  one  portion  be  up- 
land, and  another  pasture,  and  another  plow- 
land." 
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In  asseeslnff  the  damagee  to  two  tracts  of 
land  owned  by  a  manufacturing  company,  sep- 
arated by  a  cattle  drive  16  feet  wide,  oxer  and 
under  which  the  landowners  had  a  right  of 
way,  with  privileges  to  bridge  over  or  tunnel 
under  as  they  might  see  fit.  It  was  held  that 
damages  could  be  awarded  to  both  tracts  for 
Injuries  caused  by  a  right  of  way  appropriated 
on  one  of  them.  Union  Terminal  B.  Co.  v. 
Feet  Bros.  Mfg.  Co.  58  Kan.  197,  48  Pac.  860. 

Land  consisting  of  960  acres,  lying  in  a 
body,  was  used  for  the  purpose  of  a  stock  yard. 
A  railroad  ran  diagonally  through  a  quarter 
section,  and  cut  off  the  water,  timber,  houses, 
and  corrals  from  the  main  body,  but  did  not 
touch  the  other  quarters  of  the  ranch.  A  high- 
way separated  the  quarter  through  which  the 
railroad  ran  from  the  whole  section.  It  was 
held  that  the  landowner  was  entitled  to  re- 
cover damages  for  Injuries  to  the  whole  prop- 
erty, and  not  merely  for  that  quarter  over 
which  the  railroad  was  built.  Kansas  City,  B. 
A  8.  R.  Co.  V.  Merrill,  25  Kan.  421. 

A  farm  consisted  of  land  in  different  sec- 
tions separated  by  a  highway.  A  railroad  ran 
north  and  south  parallel  with  the  highway 
through  a  tract  in  one  section,  and  crossed 
over  and  cut  3  acres  off  of  the  comer  of  the 
other  tract.  It  was  held  that  the  owner  was 
entitled  to  have  the  damages  assessed  to  the 
farm  as  a  whole,  and  that  it  was  error  to  limit 
the  damages  to  the  part  of  the  quarter  section 
on  which  the  railroad  was  located.  Lough  v. 
Minneapolis  k  St.  L.  B.  Co.  (Iowa)  89  N. 
W.  77. 

In  Westbrook  ▼.  Muscatine  N.  k  S.  R.  Co. 
(Iowa)  88  N.  W.  202,  where  a  farm  was  di- 
vided Into  two  parts  by  an  intervening  tract 
of  land,  over  which  a  private  way  existed  by 
license  from  the  owner,  and  a  portion  of  one 
tract  was  condemned  for  a  railroad  right  of 
way,  a  finding  by  the  Jury  that  the  two  tracts 
constituted  but  one  farm  and  should  be  treated 
as  a  whole  in  assessing  damages  was  sustained, 
and  the  fact  that  the  way  over  the  intervening 
tract  existed  only  by  license,  and  could  be  re- 
voked at  any  time,  was  held  not  to  be  sufficient 
to  show  that  the  two  tracts  did  not  constitute 
a  single  farm,  especially  wiic're  they  were  also 
connected  by  a  highway. 

So,  where  a  sewer  was  condemned  through 
one  side  of  a  tract,  and  the  tract  was  divided 
by  a  right  of  way  or  street,  it  was  held  that 
the  mere  intervention  of  a  plat  legally  estab- 
lished, but  not  visible  on  the  surface  of  the 
ground,  was  not  conclusive  that  the  two  por- 
tions were  difTerent  parcels  of  land.  Lincoln 
V.  Com.  164  Mass.  368,  41  N.  E.  489.  In  this  case 
the  court  said :  "If,  as  here,  the  whole  estate  was 
practically  one,  the  petitioner  is  entitled  to  have 
the  damages  to  the  whole  of  it  considered.  As 
was  said  by  Dixon,  Ch.  J.,  we  are  to  look  at 
the  land,  and  not  at  the  map,  to  ascertain  the 
plaintiff's  damages."  The  case  does  not  show 
whether  the  land  was  within  corporate  limits 
or  not.  The  condemnation  was  for  an  outlet 
for  a  sewer  through  a  way  which  was  claimed 
to  have  been  a  street  laid  out  by  the  town,  but 
this  was  disputed,  and  the  rule  laid  down  by 
the  court  was  on  the  theory  that  the  land  was 
practically  one  tract. 

In  Schuylkill  River  E.  S.  R.  Co.  v.  Stocker, 
128  Pa.  233,  18  Atl.  399.  a  farm  was  situated 
partly  within  the  southern  limits  of  a  city.  A 
road  intersected  the  farm,  and  a  parallel  street 
was  platted  within  the  city  limits.  A  railroad 
condemned  a  right  of  way  along  the  street. 
The  court  treated  the  damages  as  applicable 
to  the  whole  farm,  but  the  chief  point  In  con- 
troversy was  as  to  the  testimony  of  an  expert 
witness,  who  based  his  assessment  of  damages 
on  the  value  of  the  land  north  of  the  street 
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and  road.  This  was  held  prejudicial  error  on 
the  ground  that  the  whole  tract  should  have 
been  considered  in  estimating  the  damages,  as 
the  jury  might  have  Inferred  the  remainder  of 
the  tract  to  be  of  the  same  value.  The  court 
said :  *'He  does  not  give  the  depreciation  of 
the  whole,  or  even  a  view  of  the  whole  prop> 
erty,  as  affected  by  the  road,  but  considers  ttiat 
one  part  has  been  depreciated  by  itself,  and 
the  other  part  has  not  been  affected :  and  there- 
fore his  testimony  might  be  used  with  the  Jury 
to  show  that  the  depreciation  of  the  part  is 
the  representation  of  the  effect  of  the  building 
of  the  road  upon  the  market  value  of  the 
whole.  This  is  certainly  not  in  accord  with 
the  letter  or  spirit  of  the  rule  which  haa  ao 
long  been  the  rule  in  this  state,  that  the  dif- 
ference t»etween  the  market  value  of  the 
whole  property,  before  and  after  the  building 
of  the  railroad,  is  the  measure  of  the  damage 
to  the  owner. 

In  Chicago  &  P.  R.  Co.  v.  Hildebrand,  136 
III.  467,  27  N.  E.  69,  after  a  railroad  had  con- 
demned a  strip  across  a  tract,  severing  the 
land,  It  subsequently  sought  to  condemn  an- 
other strip  for  constructing  an  additional  track 
on  one  side,  and  It  was  held  that  the  lands  on 
both  sides  should  be  regarded  as  contiguous  to 
the  land  taken,  and  that  the  subsequent  taking 
was  fairly  within  the  scope  and  design  of  the 
original  taking.  In  this  case  the  court  aaid : 
"The  farm  may  still  be  used,  by  means  of  cross- 
ings, as  a  unit,  and  therefore  an  Injury  to  one 
part  is  an  Injury  (because  a  depreciation  of 
value)  of  the  whole;  and  if  contiguity  to  any 
part  of  it  causes  this  depreciation.  It  will  be 
sufficient." 

And  land  leased  for  a  rifle  range  was  held  to 
constitute  one  trsct,  although  the  leases  were 
from  different  parties,  and  an  Intervening  por- 
tion was  held  by  a  panel  lease.  Holt  ▼.  Gas- 
light &  Coke  Co.  L.  R.  7  Q.  B.  728,  41  L.  J.  Q. 

B.  N.  S.  851,  27  L.  T.  N.  S.  442.  This  was 
under  land  clauses  consolidation  act  1845,  |  49 
(8  Vict.  chap.  18),  providing  that  where  an  In- 
quiry shall  relate  to  the  value  of  lands  to  be 
purchased  and  compensation  for  injury  done 
to  lands  **held  herewith,**  the  Jury  shall  g:lve 
their  verdict  separately. 

In  Essex  v.  Acton  Local  Board,  L.  R.    14   A. 

C.  163,  58  L.  J.  Q.  B.  N.  S.  594,  61  L.  T.   N.  S. 
1,  38  Week.  Rep.  209,  53  J.  P.  756,  Reversing 
Queen  v.  Essex,  L.  R.  17  Q.  B.  Dlv.  447,    Af- 
firming L.  R.  14  Q.  B.  Div.  753,  a  tract  of  land 
let  on  long  building  leases  was  condemned   for 
sewerage  works.     This  tract  formed  part  of  an 
estate  laid  out  for  building  purposes,  and  dam- 
ages were  claimed,  not  only  for  the  land  taken. 
but  also  for  other  lands  alleged  to  be   injuri- 
ously affected.     Part  of  the  land  alleged   to  be 
injured    by    the    condemnation    was    separated 
from   the  lands  actually  taken  by  other    land 
of  the  owner  In  respect  of  which  no  compensa- 
tion was  claimed,  and  the  remainder  was  sep- 
arated therefrom  by  a  railroad.     It  was   con- 
tended that  the  lands  for  which  consequential 
damages    were    claimed   were   not    lands    that 
could    be    "Injuriously    affected"    within     the 
meaning  of  the  laud  clauses  consolidation  act 
of    1845,    because   they    were   already   severed 
from  the  land  condemned,  and  were  not  "held 
therewith"  for  one  and  the  same  purpose.     But 
It  was  held  that  it  was  not  necessary  that  the 
lands  claimed  to  be  Injuriously  affected  should 
be   in   contact  with  the  lands  taken:   that  it 
was  sufficient  if  both  parcels  were  held  by  one 
owner  and   the  unity  of  ownership   conduced 
to  the  advantage  or  protection  of  the  property 
as  one  holding,  and  that  the  severance  created 
by  the  railway  was  not  in  itself  a  bar  to  the 
claim    for    damages.     Essex    v.    Actor    IJocal 
Bosrd,  L.  R.  14  A.  C.  153,  58  L.  J.  Q.  B.  N.  &. 
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594,  61  L.  T.  N.  S.  1,  88  Week.  Rep.  209,  63 
J.  P.  756,  RererBing  Queen  y.  Essex,  L.  R. 
17  Q.  B.  DlY.  447,  Afflrmlng  L.  R.  14  Q. 
B.  Diy.  753.  In  this  case  Lord  Bram- 
well  said:  "My  lords,  I  think  It  convenient 
to  consider,  first,  whether  the  land  Injuriously 
affected,  or  which  will  be  Injuriously  affected, 
by  the  works  of  the  respondents  on  the  lands 
taken.  Is  land  held  with  the  land  taken,  within 
the  meaning  of  8  &  9  Vict.  chap.  18,  S  49.  I 
ihink  It  Is.  .  .  .  The  lands  have  one  own- 
er. I  cannot  think  it  matters  that  they  are 
separated  by  a  railway.  I  suppose  It  would 
hardly  be  said  that  one  part  of  a  part  sep- 
arated from  another  part  by  a  railway  was 
not  land  held  with  that  other  part.  Here  the 
lands  are  close.  What  Is  done  on  one  part 
must  or  might  affect  what  would  be  done  on 
the  other.  For  example,  what  I  mean  Is  this: 
Flouses  of  a  particular  class  or  character  built 
on  one  part  would  influence  the  class  or  char- 
acter of  what  would  or  might  be  built  on  the 
other.  The  class  of  occupants  of  one  pari 
would  in  like  way  influence  the  character  of 
that  on  the  other.  On  these  considerations  I 
am  of  the  opinion  that  the  land  In  respect  of 
which  the  claim  is  made  here  was  land  held 
with  the  piece  taken.** 

A  party  owned  a  tract  of  land  used  as  a 
paper  plant  having  a  spring  and  reservoir 
thereon,  separated  by  a  grant  of  a  right  of 
way  to  a  railroad  that  used  anthracite  coal, 
and  that  had  covenanted  not  to  pollute  the 
water.  Another,  railroad  that  used  soft  coal 
condemned  a  right  of  way  through  one  of  the 
tracts,  destroying  the  use  of  the  water.  It 
was  held  that,  both  tracts  being  necessary  for 
the  use  of  the  paper  plant,  they  were  both  to 
be  considered  In  estimating  damages.  Ru- 
dolph V.  Pennsylvania  S.  Valley  R.  Co.  186 
Pa.  541,  47  L.  R.  A.  782,  40  Atl.  1088. 

A  railroad  company  having  acquired  by  pre- 
scription a  strip  14  feet  wide  across  120  acres 
of  land,  in  an  action  to  condemn  a  strip  43 
feet  wide  along  this  right  of  way  It  was  held 
that  It  was  not  error  to  consider  damages  to 
the  whole  farm,  although  it  had  previously 
been  severed  by  the  railroad.  Redmond  v.  St. 
Paul,  M.  &  M.  R.  Co.  39  Minn.  248,  40  N.  W. 
64.  In  this  case  the  court  said :  "It  is  argued 
that  the  court  also  committed  an  error  in  charg- 
ing that  the  Jury  might  consider  damages  to 
the  land  west  of  the  strip  occupied  by  defend- 
ant :  but  upon  a  careful  examination  of  the 
testimony  we  fail  to  discover  that  the  part  of 
the  charge  excepted  to  was  erroneous.  .  .  . 
The  attention  of  each  witness  was  specially 
called  to  the  fact  that  the  farm  was  already 
severed  by  defendant,  and  that  by  appropriat- 
ing an  additional  43  feet  it  merely  widened  its 
already  acquired  right  of  way.  If  these  cases 
had  been  separately  tried,  the  tracts  upon  the 
east  and  west  of  defendant's  14  feet  could  have 
been  more  clearly  treated  as  distinct  farms, 
and  possibly  better  results  attained ;  but  the 
measure  of  damages  would  have  been  the  same 
as  that  adopted,  without  objection,  upon  the 
examination    of   plaintiff's    witnesses." 

And  where  a  1000-acre  tract  was  intersected 
by  two  railroads,  it  was  held  that  It  might 
still  be  treated  as  one  farm  In  a  subsequent 
proceeding  by  another  railroad  to  condemn  a 
right  of  way  through  a  part  of  the  same.  Chi- 
cago &  W.  M.  R.  Co.  V.  Huncheon,  130  Ind. 
520.  30  N.  E.  636. 

A  farm  of  200  acres  was  divided  into  two 
nearly  equal  parts  by  the  Erie  canal,  and  con- 
nected by  a  farm  bridge.  One  side  was  culti- 
vated, and  contained  the  farm  buildings.  The 
other  side  was  hilly,  and  contained  no  build- 
ings, but  there  was  a  never  failing  spring 
r hereon,  the  water  from  which  was  conducted 
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under  the  canal  to  the  buildings.  A  railroad 
condemned  a  strip  along  the  canal  which  cov- 
ered the  spring.  It  was  held  that  the  owner 
was  entitled  to  recover  damages  to  the  farm 
as  a  whole.  Re  Boston,  H.  T.  &  W.  R.  Co.  81 
Hun,  461. 

Where  a  canal  intersected  a  farm,  and  a  i  all- 
road  company,  by  trespass,  took  possession  of 
the  canal  bed,  and  occupied  the  same  for  many 
years,  and  the  owner  of  the  land  sold  a  strip 
adjacent  to  this  railroad  to  another  railroad 
company, — It  was  held  in  condemnation  pro- 
ceedings subsequently  brought  by  the  railroad 
company  occupying  the  canal  bed  that,  al- 
though the  land  was  separated  Into  two  tracts 
by  the  sale  to  another  railroad  company,  yet 
damages  to  the  farm  as  a  whole  should  be  al- 
lowed because  at  the  time  of  the  entry  on  the 
canal  bed  there  had  been  no  sale,  and  the  con- 
demnation proceedings  should  relate  back,  for 
assessing  damages,  to  the  time  of  the  entry. 
Graham  v.  Pittsburgh  &  L.  E.  R.  Co.  145  Pa. 
504,  22  Atl.  983.  In  this  case  the  court  said : 
"This  necessarily  involves  a  knowledge  and 
consideration  of  the  condition  of  the  land  be- 
fore the  railroad  was  built.  For,  although  the 
damages  are  to  be  computed  as  of  the  date  of 
the  divestiture  of  the  plalntir  s  title  to  the  right 
of  way,  yet  it  is  plain  that  the  land  must  be 
valued,  in  the  first  instance,  free  from  the  ob- 
Rtrnctlons  of  the  plalntlff*8  road,  and  In  the 
condition  in  which  the  defendant  company 
found  It  upon  their  first  entry.** 

In  Cameron  v.  Pittsburgh  &  L.  E.  R.  Co.  157 
Pa.  617,  22  L.  R.  A.  443,  27  Atl.  668.  a  farm 
was  Intersected  by  a  canal,  the  fee  of  which 
was  not  in  the  owner  of  the  farm.  The  canal 
was  bridged  over  by  the  state,  and  the  two 
pieces  were  used  as  a  whole.  In  condemna- 
tion proceedings  for  a  right  of  way  through  one 
piece  it  was  held  that  the  damages  were  not 
limited  to  that  tract,  and  that  the  two  pieces 
were  to  be  considered  as  one  farm. 

But  in  Bergen  Neck  R.  Co.  v.  Point  Breeze 
Ferry  &  Improv.  Co.  57  N.  J.  L.  163,  30  Atl. 
584,  31  Atl.  724,  it  was  held  error  In  condem- 
nation of  one  tract  to  consider  the  damages 
caused  to  the  other  tract,  where  a  canal  di- 
vided land,  and  the  access  across  the  canal 
was  the  reservation  of  a  draw-bridge  right, 
and  the  bridge  had  long  since  fallen,  and  was 
not  repaired,  although  the  owner  claimed  that 
a  railroad  bridge  could  be  built  to  unite  the 
tracts. 

Where  a  party  owned  property  partly  within 
and  partly  south  of  a  village,  the  southern  end 
of  which  was  intersected  by  two  railroads,  cut- 
ting off  16  acres  adapted  and  used  foi*  farm- 
ing, It  was  held  that  upon  the  subsequent  con- 
demnation by  another  railroad  company  of  a 
portion  of  the  land  between  the  two  former 
railroads  and  the  village,  damages  could  not 
be  recovered  for  the  Injury  to  the  16-acre  tract, 
on  the  theory  that  it  was  adapted  to  be  di- 
vided into  suburban  lots,  and  that  its  value 
for  such  purpose  had  been  depreciated  by  the 
taking  of  the  other  lands.  Haines  v.  St.  Louis. 
D.  M.  &  N.  R.  Co.  65  Iowa,  216.  21  N.  W.  573. 
In  this  case  the  court  said  :  "We  are  of  the  opin- 
ion that,  on  plaintiff's  theory  as  to  the  use  to 
which  the  portion  of  the  land  through  which 
defendant's  road  is  built  is  adapted,  and  Its  spe- 
cial value  because  of  Its  adaptability  to  that 
use,  she  is  not  entitled  to  have  the  effect  of 
the  appropriation  of  the  right  of  way  on  the 
value  of  the  agricultural  land  lying  south  of 
the  railroads  considered  in  the  assessment  of 
her  damages.  .  .  .  The  different  portions 
of  the  property  being  adapted  to  different  uses, 
and  being.   In   effect,  devoted  to  different  ob- 
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jects,  they  cannot,  we  think,  be  res^rded  as 
conBtltatln^r  one   property.*' 

In  considering  whether  land  taken  In  con- 
demnation is  part  of  a  larger  tract,  it  was  held 
in  Ohio  Southern  R.  Co.  y.  Snyder,  5  Ohio  N. 
P.  461,  that  only  such  land  can  be  considered 
as  remaining  lands,  for  which  damages  may  be 
allowed,  as  adjoins,  and  in  its  use  and  enjoy- 
ment is  connected  with,  the  lands  taken ;  and 
that  if  any  part  taken  is  part  of  another  farm, 
the  remaining  lands  will  not  include  the  same. 

Damages  to  the  entire  farm  cannot  be  in- 
cluded in  estimating  the  amount  to  be  paid  for 
the  condemnation  of  a  triangular  piece  of  land 
at  the  Junction  of  two  intersecting  lines  of 
railroad  crossing  a  farm,  the  fee  In  the 
strip  covered  by  one  of  such  lines  hav- 
ing never  been  owned  by  the  owner  of  the 
farm,  and  the  land  condemned  being  entirely 
within  one  of  the  two  sections  Into  which  the 
farm  was  divided  by  such  Intervening  strip, 
but  the  lands  comprising  the  farm  must  be 
treated  as  two  separate  and  distinct  tracts  for 
the  purpose  of  the  assessment  of  damages. 
Cameron  v.  Chicago,  M.  &  St.  P.  R.  Co.  42 
Minn.  75,  43  N.  W.  785.  In  this  case  the  court 
said :  "The  case  here  presented  did  not  Justi- 
fy treating  the  lands  east  of  the  railroad  and 
those  west  of  it  as  one  entire  body  of  land. 
The  most  slgnillcant  and  controlling  fact  is 
that  these  parcels  are  physically  separated  by 
the  Intervening  fee.  In  this  respect  they  are 
as  really  separate  and  distinct  tracts  of  land 
as  if  they  had  been  mlies  apart,  instead  of  per- 
haps a  hundred  feet.  Different  tracts  of  land, 
being  in  fact  and  physically  separate  and  dis- 
tinct, cannot,  in  general  at  least,  be  reasonably 
regarded  as  constituting  one  entire  body  of 
land,  or  be  treated  as  such,  from  the  fact  that 
they  may  be  under  one  ownership,  and  l>e  prof- 
itably and  appropriately  used  together  for  the 
same  purpose." 

A  quarry  and  a  shipping  lot,  entirely  discon- 
nected except  for  business  use,  were  held  not  to 
constitute  one  tract  in  Potts  v.  Pennsylvania  S. 
V.  R.  Co.  119  Pa.  278.  13  Atl.  291.   See  supra  I. 

In  Harrlsburg  &  P.  R.  Co.  v.  Moore,  4  W.  N. 
C.  532,  It  was  said :  **An  Independent  and  sep- 
arate tract  of  land,  not  touched  by  the  rail- 
road, and  constituting  no  part  of  the  tract 
which  the  railroad  passes  upon,  has  the  same 
separateness  In  the  bauds  of  the  same  person 
as  it  has  in  the  hands  of  different  owners. 
The  law  has  regard  to  the  land  out  of  which 
the  property  is  taken  considered  as  a  whole, 
and  not  to  the  person  of  the  owner.'* 

In  Sloan  v.  Baltimore  &  P.  R.  Co.  181  Pa. 
568,  18  Atl.  908,  where  a  railroad  right  of  way 
was  condemned  through  an  8-acre  tract  of  land 
and  evidence  was  given,  without  objection,  as 
to  the  value  of  a  detached  16-acre  tract  owned 
by  the  same  party  and  separated  from  the 
other  tract  by  a  public  road,  it  was  held  that 
where  the  Jury  were  properly  Instructed  as  to 
estimating  the  damages  to  the  8-acre  tract,  and 
not  to  award  damages  for  the  16-acre  tract. 
It  was  not  error.  In  this  case  It  was  said  that 
the  latter  tract  would  probably  bring  more  if 
sold  separately. 

y.  Land9  in  different  oouniiee. 
Where  a  creek  formed  the  boundary  between 
two  counties,  and  some  60  acres  of  a  farm  were 
In  one  county  and  the  balance  In  the  other 
county,  it  was  held  that  damages  to  the  farm 
as  a  whole,  including  that  in  both  counties, 
was  properly  considered  in  rendering  Judg- 
ment in  condemnation  proceedings  for  land 
wholly  In  one  county.  Atchison  &  N.  R.  Co. 
T.  Gough,  29  Kan.  04.  The  court  said :  "The 
statute  only  authorises  condemnation  proceed- 
ings in  a  county  in  which  the  corporation  pro* 
57L.R.A. 


->cses  to  construct  its  road,  and  no  part  of 
his  proposed  road  Is  shown  to  run  through 
he  county  of  Atchison.  So  that,  unless  Gough 
Tan  recover  in  this  action,  he  can  recover  only 
.1  partial  amount  of  the  injury  to  his  farm. 
Still  .^galn,  the  district  court  Is  a  court  of 
general  Jurisdiction.  Both  Gough  and  the  rail- 
road company  were  parties  to  this  action,  and 
If  by  the  proceedings  it  affirmatively  appetn 
that  Gough  has  recovered  all  the  damages  done 
to  his  entire  farm,  such  Judgment  would  be  a 
bar  to  any  claim  which  he  might  hereafter 
make  for  damages  to  any  particular  portion. 
.  .  The  same  rule  of  compensation  existi 
in  one  county  as  another,  and  In  view  of  the 
fact  that  the  railroad  tract  did  not  touch  any 
portion  of  the  farm  in  Atchison  comity,  and 
that  the  injury  before  the  commissioners  ex- 
tended without  apparent  question  to  the  dam- 
ages to  the  entire  farm,  we  think  that  the  ml- 
Ing  of  the  district  court  must  be  sustained." 
In  Potts  V.  Pennsylvania  S.  Valley  R.  Co. 
119  Pa.  278,  13  Atl.  291,  it  was  held  that  a 
sales  yard  in  another  county  was  not  a  part  of 
a  shipping  lot  that  was  condemned.  The  court 
said:  "An  extensive  business  iMirtnership 
may  conduct  a  variety  of  operations,  as  dis- 
tinct in  their  character  as  the  location  of  its 
various  departments ;  and  if  their  different  and 
disconnected  properties  are  to  be  regarded  ai 
one  property  because  they  are  used  In  one  twsl- 
ness,  the  assesjiment  of  damages  for  right  of 
way  would  become  liable  to  such  complications 
as  would  greatly  embarrass  the  administratloo 
of  the  law,  in  this  form  of  proceeding.'* 

This  note  is  not  intended  to  include  the  subject 
of  damages  in  condemnation  of  railroad  proper- 
ty by  other  railroads  for  crossings  and  the  like. 

YI.  Summary. 
The  general  rule  is  that  where  property  is  so 
situated  that  it  is  u^d  as  a  unit,  and  each 
part  is  dependent  upon  the  other,  the  damages 
will  not  be  limited  in  eminent  domain  to  the 
particular  piece  taken,  but  will  extend  to  the 
whole.  This  seems  to  be  the  general  rale 
whether  applied  to  farm,  to  city  property,  or 
to  a  plant.  In  applying  this  rule  it  seems 
that  a  purchase  of  property  in  several  i»arcelt, 
that  are  separated  by  highways,  will  not  be 
regarded  as  a  unit  where  the  use  as  a  whole  is 
only  in  contemplation.  If  tracts  are  held  by 
diflFerent  titles  or  estates,  or  if  one  parcel  that 
is  needed  for  public  improvements  Is  acquired 
shortly  before  condemnation,  it  seems  tliat 
damages  will  not  extend  to  the  other  pieces. 
Government  subdivisions,  section  lines,  and 
plat  lines  are  of  no  consequence  if  the  prop- 
erty is  in  a  body  and  used  as  one  tract.  So, 
farms  that  are  separated  by  highways,  rail- 
roads, or  other  property,  may  still  be  treated 
as  one  farm  where  each  piece  is  a  necessary 
adjunct  of  the  other;  and  so,  even  where  a 
plant  extends  over  several  blocks  that  are  di- 
vided by  streets,  if  each  piece  Is  necessary  for 
the  actual  operation  of  the  plant,  the  whole 
plant  will  l>e  regarded  as  damaged  In  con- 
demning a  part.  If  the  use  Is  only  Intended,  or 
if  the  several  pieces  can  be  separated  without 
affecting  the  value  of  the  other,  the  damages 
will  be  limited  to  the  particular  piece  taken 
or  injured.  It  Is  held  in  some  cases  that  a 
building  divided  by  partition  walls  with  Inde- 
pendent entrances  and  easements  may  be  sev- 
ered in  estimating  damages  on  one  side. 
Where  a  farm  extended  over  Into  another 
county  damages  to  the  whole  were  allowed 
under  a  particular  statute,  as  In  that  case  it 
seemed  to  be  the  only  remedy;  but  ordinarily 
in  the  absence  of  a  statutory  proceeding  the 
damages  will  be  limited  to  lands  In  the  county 
In  which  the  proceeding  Is  had.  L  T. 


BeYNOLIMI  Y.   BUBGSSB   SUIfHITB  FIBBB   OO. 


NEW  HAMPSHIRE  SUPREME  COURT. 


Eliatbetli  REYNOLDS,  Admrx.,  etc, 

V. 

BURGESS  SULPHITE  FIBRE  COMPANY. 


( N.  H... 


.) 


!•  A  bill  of  discover 7^  will  lie  to  com- 
pel an  employer  to  produce,  for  tlie 
Inspection  of  plaintilK,  the  broken  parts 
of  machlDery,  defects  In  which  are  alleged 
to  have  caused  a  death,  to  recover  damages 
for  which  an  action  has  been  instituted  at 
law  which  cannot  be  satisfactorily  prepared 
for  trial  without  such  inspection. 

ai.  The  production  of  broken  macbln- 
err  may  be  compelled  for  examination  by 
persons  intending  to  testify  as  experts  in  an 
action  at  law  for  personal  injuries  caused 
by  its  breaking. 

S.  Tbat  an  action  at  la-vr  seelcs  dam- 
ages for  a  personal  tort  will  not  defeat  a 
bill  for  discovery  in  aid  of  It,  if  It  does  not 
Involve  moral  turpitude  or  immoral  conduct 
on  the  part  of  defendant. 

^  Jurisdiction  to  arrant  discovrery  of 
brolcen  macbinery  in  aid  of  an  ac- 
tion for  injuries  caused  by  its  breaking 
Is  not  ousted  by  statutes  removing  the  dis- 
ability of  parties  as  witnesses,  authorizing 
tbe  taking  of  depositions  before  trial,  or  giv- 
ing the  court  authority  to  order  a  view  at 
tbc  trial. 

(April   1,  1002.) 

EXCEPTIONS  by  plaintiff  to  a  niling  of 
the  Coos  County  Court  sustaining  a  de- 
murrer to  a  bill  filed  to  obtain  inspection  of 
the  fragments  of  machinery,  defects  in  which 
were  alleged  to  have  occasioned  the  death  of 
plaintiff's  intestate.    Sustained, 

The  caae  sufficiently  appears  in  the  opin- 
ion. 

Mr,  Crawford  D.  Hening;  for  plaintiff. 

Messrs.  Obamberlin  Sc  Rioh  and  Or^ 
wUle  D.  Baker,  for  defendant: 

Bills  of  discovery  were  for  the  purpose  of 
obtaining  evidence,  not  to  manufacture  it. 
They  were  to  discover  evidence  to  be  used  in 
court,  not  for  the  purpose  of  making  or  qual- 
ifying witnesses. 

1  Pom.  Eq.  Jur.  9  206. 

Under  the  practice  of  New  Hampshire,  at 
least,  discovery  was  never  based  upon  any 
necessity  for  preparation  for  trial,  but,  if 
used  at  all,  it  was  based  upon  the  principle 
of  obtaining  proof  of  the  issues  in  the  case 
at  the  trial. 

Langdell,  Eq.  PI.  2d  ed.  p.  242;  1  Pom. 
Eq.  Jur.  9  205. 

The  argument  that  because  papers,  docu- 
ments, letters,  writings,  and  other  things 
are  Bubjects  of  discovery,  property  must  also 
be  subject  to  like  orders,  has  neither  legal 


reasoning,  principle,  nor  authority  for  its 
support. 

Narramore  v.  Clark,  63  N.  H.  166;  Corey 
▼.  Bath,  35  N.  H.  638;  Somers  y.  Emerson, 
68  N.  H.  49. 

There  is  a  clear  distinction  between  cases 
in  which  the  production  of  documents  is 
sought  for  the  purpose  of  discovery,  and 
cases  in  which  the  delivering  up  of  docu- 
ments alleged  to  be  improperly  withheld  is 
the  object  of  the  suit. 

Kerr,  Discovery,  chap.  1,  p.  3,  note. 

It  may  happen  that  a  suit  is  instituted 
for  the  purpose  of  obtaining  possession  of 
documents  alleged  to  be  improperly  with- 
held from  the  plaintiff;  and,  if  that  be  the 
object,  and  the  discovery  be  not  barred  by 
demurrer  or  plea,  the  plaintiff  is  entitled  to 
have  them  described  in  the  answer,  and  to 
be  informed  whether  th^  are  in  the  defend- 
ant's po8sessi<»i. 

Adams,  Eq.  13;  2  Story,  Eq.  Jur.  chap.  17, 
§  708,  p.  23. 

If  an  action  is  brought  for  the  recovery 
of  personal  nroperty  wherein  the  title  is  in 
question,  if  Hhe  title  is  proved,  or  not  denied, 
to  be  in  the  plaintiff,  courts  undoubtedly 
have  power  to  order  a  surrender  or  an  in- 
spection of  it  for  the  purpose  of  bringing 
appropriate  remedies  for  its  recovery. 

See  2  Stoiy,  Eq.  Jur.  chap.  17,  §S  708, 
709,  p.  23. 

But,  with  respect  to  property  not  evidence 
in  a  case,  where  the  title  is  not  involved, 
there  can  be  no  right  to  discovery  or  inspec- 
tion. 

It  is  a  great  mistake  to  suppose  that  par- 
ties to  a  litigation  have  a  promiscuous  right 
to  the  production  and  inspection  of  the  pa- 
pers and  documents  in  the  possession  of 
their  adversary. 

Ryder  v.  Bateman,  93  Fed.  31;  Kennedy 
v.  Nichols,  33  Misc.  726,  68  N.  T.  Supp. 
1053;  Ansen  v.  Tuska,  1  Robt.  663;  Cooke 
V.  Lalanoe  Chrojean  Mfg.  Co.  29  Hun,  641; 
Miner  v.  Gardiner,  6  Thomp.  &  C.  343 ;  Mar- 
tin V.  Elliott,  106  Mich.  130,  31  L.  R.  A.  169, 
63  N.  W.  998 ;  Newberry  v.  Carpenter,  107 
Mich.  567,  31  L.  R.  A.  168,  65  N.  W.  630. 

The  action  is  for  a  mere  personal  tort, 
and  discovery,  unless  authorized  by  statute, 
is  never  ordered  in  such  cases. 

Kerr,  Discovery,  6;  Bray,  Discovery,  348; 
Thofpe  V.  Macaulay,  6  Maad.  218;  Macaulay 
v.  Shackell,  1  Bligh  N.  R.  96;  Glynn  v. 
ffwtston,  1  Keen,  329;  Robinson  v.  Craig, 
16  Ala.  50;  Boyd  v.  United  States,  116  U.  S. 
016,  29  L.  ed.  746,  6  Sup.  Ct.  Rep.  524;  Pot- 
ter V.  Beal,  2  C.  C.  A.  60,  5  U.  S.  App.  49, 
50  Fed.  860;  Union  P.  R.  Co.  v.  Botsford, 
141  U.  S.  250,  36  L.  ed.  734,  11  Sup.  Ct.  Rep. 
1000. 


NoTB. — Aa  to  right  to  discovery  by  bill  where 
the  statutes  provide  for  the  examination  of  the 
party  before  trial,  see  also,  In  this  series,  Car- 
gill  V.  Konntze  Broa  (Tex.)  24  L.  R.  A.  183, 
and  note. 

As  to  right  to  compel  the  production  of  books 
or  docaments  to  aid  in  preparing  for  trial, 
67  L.  R.  A. 


see  Arnold  v.  Pawtuxet  Valley  Water  Co.  (R. 
I.)  19  L.  R.  A.  602 ;  and  Bw  parte  Clarke  (Cal.) 
46  L.  R.  A.  885. 

As  to  right  to  order  of  court  to  examine 
horse,  see  Martin  v.  Blllott  (Mich.)  81  L.  R. 
A.  169. 
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GIuuM,  J.,  delivered  the  opinion  of  the 
court: 

Whatever  may  have  been  the  fact  prior  to 
1842    (Laws  1832,  chap.  89,  9  9;  Dover  y. 
Portsmouth  Bridge,  17  N.  H.  200),  there  can 
be  no  doubt  that  ever  since  that  date  courts 
of  this  state  have  possessed  full  equity  pow- 
ers in  respect  to  discovery.    Rev.  Stat.  cnap. 
171,  f  6;  Gen.  Stat.  chap.  190,  |   1;  Gen. 
Laws,  chap.  209,  |  1 ;  Pub.  Stat.  chap.  205, 
9  1.    In  the  grant  of  ei^uity  powers  oy  the 
last-named  statute,  which  is  now  in  force, 
discovery  is  specially  mentioned.    The  ju- 
risdiction of  the  court  over  the  subject  gen- 
erally is  not  questioned,  but  it  is  said  that 
this  case  does  not  fall  within  the  jurisdic- 
tion.    In  considering  the  reasons  that  have 
been  offered  in  support  of  this  position,  it 
is   necessary   to   have   in   mind  the  origin, 
purpose,  and  general  nature  of  this  remedy. 
"The  common  law  laid  down  as  a  maxim, 
yemo  tenetur    armare    adversarium    9uum 
contra  se,  and  in  furtherance  of  this  princi- 
ple it  generally  allowed  litigant  parties  to 
conceal  from  each  other,  up  to  the  time  of 
trial,  the  evidence  on  which  they  meant  to 
rely,  and  would  not  compel  either  of  them 
to  supply  the  other  with  any  evidence,  parol 
or  otherwise,  to  assist  him  in  the  conduct  of 
2iis  cause."    Best,  Ev.  8  264;  1  Greenl.  £v. 
-9  329.    A  different  rule  grew  up  in  equity. 
The  defendant  there  was  obliged  to  answer 
under  oath  the  allegations  of  the  bill,  and 
might  be  compelled  to  produce,  for  inspec- 
tion by  the  plaintiff,  documents  that  were 
in  the  defendant's  possession  and  control, 
and  were  material  to  the  issues  involved  in 
the  suit.     In  such  cases  the  discovery  was 
incident  to  the  equitable  relief  sought.    But 
it  was  not  limited  to  the  issues  arising  in 
suits  in  equity.     "Many  cases    existed    in 
which  the  plaintiff  had  a  legal  title,  or  a  le- 
gal right,  or  was  pursuing  a  legal  remedy, 
but  wherein  no  redress  could  be  actually  ob- 
tained,  simply   because  the  plaintiff's   evi- 
dence either  rested  in  the  breast  of  the  de- 
fendant, or  consisted,  in  whole  or  in  part, 
of  documents  in  the  defendant's  possession. 
Hence  there  was  a  failure  of  justice  at  com- 
mon law,  and  hence  there  arose  the  equitable 
remedy   of  bills   for   discovery,   which   was 
made  use  of  simply  for  the  purpose  of  as- 
sisting or  supplementing  the  plaintiff's  rem- 
edy at  common  law."  Bispham,  Eq.  f  657; 
2  Story,  Eq.  Jur.  §§  1484,  1485;  1  Pom.  Eq. 
Jur.   19   191,   195.     The  law  excepted  from 
the  testimony  which  a  party  might  be  com- 
pelled to  furnish  against  himself  in  this  way 
testimony  tending  to  convict  him  of  a  viola- 
tion of  the  criminal  law,  or  to  subject  him 
to  a  penalty  or  forfeiture;  also  communica- 
tions between  him  and  his  attorney  relat- 
ing to  the  matters  in  suit,  and,  if  a  public 
officer,    testimony    a   publication   of   which 
would  be   prejudicial    to    the    community. 
With  these  exceptions,  a  party  could  be  com- 
pelled "to  discover  and  set  forth  upon  oath 
every    fact   and    circumstance    witnin    hl» 
knowledge,  information,  or  belief,"  and  to 
produce  and  allow  his  adversary  to  inspect 
and  copy  every  document  in  the  party's  pos- 
session mateiial  to  the  other's  case.    Adams, 
Eq.  chnp.  1. 
57  L.  R.  A. 


The  defendant  says  that  this  case  is  not 
within  this  equitable  jurisdiction,    because 
the  discovery  and  inspection  sought  is  of 
articles  of  personal  property  belonging  to 
it,  in  which    the    plaintiff  has  no  right  of 
property  or  possession.    The  gist  of  Uie  ac- 
tion at  law,  in  aid  of  which  this  suit  was 
brought,  is  the  negligence  of  the  defendant 
in   furnishing^  the  plaintiff's   intestate,   an 
employee  of  it^  with  imprc^ier,  unsuitable, 
and  dangerous  machinery  for  use  in  his  em- 
ployment.    It  is  a  necessary  inference  from 
the  allegations   of   the   bill   that   the  '*im- 
proper,  unsuitable,  and  dangerous"  element 
in  the  machinery  existed  in  the  strap  on  the 
connecting  rod  of  the  engine.     This  broke, 
and,  it  is  alleged,    caus^    the    intestate's 
death.     The  alh^;ed  unsuitableness    of    the 
strap  may  be  due  to  inadequacy  of  size,  er- 
ror m  form,  imperfection  in  construction,  or 
inferiority  of  materials  from  which  it  was 
made.    An  inspection  of  the  fragments  will 
evidently  aid  in  determining  whether  there 
was  either  of  these  defects  in  it,  and,  if  so. 
which  one.     As  matters  of  proof,  the  frag- 
ments would  at  least  be  ancillaiy  to  other 
testimony  on  the  point.     3  Greenl.  £v.  9$ 
328,  329;   Best,  Ev.   9   200.     They  may  be 
the  most  reliable    and    weighty    testimony, 
one  waj^  or  the  other.    The  bill  alleges  that 
the  plaintiff  cannot  properly  prepare  her  ac- 
tion at  law  for  trial  without  an  inspection 
and  examination  of  them.       By  reason  of 
the  demurrer,  this  allegation  must  be  taken 
as   true.     Unless   the  equitable  remedy  of 
discovery  has  been  superseded  by  the  pro- 
vision of  some  plain,  aaequate,  and  complete 
remedy  at  law,  or  is  not  applicable  to  a  case 
of  tort  like  that  alleged  in  the  plaintiff's  ac- 
tion at  law, — points  that  are  hereinafter  con- 
sidered,— it  is  certain  that  the  defendant, 
through   its   officers   and   agents,   might   be 
compelled  in  a  suit  like  the  present  one  to 
discover  the  form   in  which  the  strap  was 
constructed,  the  character  of  the  workman- 
ship by  which  and  the  materials  from  which 
it  was  made ;  in  short,  all  the  facts  within  its 
knowledge,  information,  or  belief  tending  to 
show  that  it  was  defective.    If  it  had  in  its 
possession   a   plan  of  the  strap   or  of  the 
broken  pieces,  it  might  be  compelled  to  pro- 
duce  it   for   examination  by   the   plaintiff. 
Why,  then,  may  it  not  be  compelled  to  pro- 
duce the   broken   pieces   themselves?     Two 
reasons  are  suggested:  One  —  positive,  and, 
if  well  founded,  substantial  —  that  the  de- 
fendant's right  to  possess  and  control  thp 
property,  growing  out  of  its  ownership  of 
it,  cannot  be  infringed  in  this  way;  and  the 
other — ^negative,  and  not  applying    to    the 
merits  of  the  question — ^that  there  is  no  pre- 
cedent for  a  discovery  and  inspection  of  such 
property.    It  must  be  admitted  that  the  de- 
fendant's right  of   property  in  the  broken 
strap  will  be  interfered  with  to  some  extent 
if  it  is  required  to  produce  it,  and  allow  the 
plaintiff  and  others  to  examine  it.    But  such 
interference  will  not  differ  in  kind  or  degree 
from  that  which  occurs  when  a  party  is  re- 
quired to  produce  his  letters,  deeds,  plana, 
other   documents,   or  books   for   inspection. 
The  rights  of  the  defendant  arising  from 
the  ownership  of  the  strap  are  no  more  nr 
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cred  than  would  be  its  rights  arising  from 
the  ownership  of  a  plan  of  the  strap,  if  it  had 
one.  The  infringement  of  property  rights 
in  such  cases  is  justified  upon  the  ground 
that  it  is  necessary  to  the  administration  of 
justice.  Such  necessity  is  alleged  by  the 
plaintiff  and  admitted  by  the  defendant.  It 
is  apparent  that  an  examination  of  the  strap 
will  afford  a  better  means  of  ascertaining 
the  truth  in  respect  to  its  suitableness  or  un- 
suitableness  for  the  office  it  was  to  perform 
than  any  possible  description  or  plan  of.it 
could  afford,  and  the  necessity  for  an  in- 
spection of  it  is  correspondingly  greater  than 
the  necessity  for  an  oral  description  or  a 
plan. 

The  following  cases  illustrate  the  applica- 
tion that  has  been  made  of  the  doctrine  of 
discovery  in  aid  of  actions  at  law  in  respect 
to  documents  and  books:  Anonymous,  2 
Ves.  Sr.  620;  Moodalay  v.  Morton,  1  Bro. 
Ch.  469;  Burrell  v.  Nicholson,  1  Myl.  &  K. 
680;  Storey  v.  Lennox,  1  Myl.  &  C.  625; 
Smith  V.  Beaufort,  1  Hare,  607;  Chadwick 
V.  Bouman,  L.  R.  16  Q.  B.  Div.  661;  Peck 
V.  Ashley,  12  Met.  478.  The  documents,  a 
discovery  of  which  was  sought  in  these 
cases,  were  not  muniments  of  title,  or  doc- 
uments containing  evidence  bearing  upon  an 
accounting  between  the  parties,  but  were 
letters,  books,  and  papers  supposed  to  con- 
tain evidence  in  support  of  the  plaintiff's 
case  in  actions  at  law.  Indeed,  no  cases 
have  been  found  in  which  it  is  held  that  the 
right  to  discovery  in  respect  to  documents 
depends  upon  the  fact  that  the  documents 
are  muniments  of  title  to  property  in  dispute 
in  the  action  at  law,  or  that  they  are  rel- 
evant to  an  accounting  between  the  parties 
sought  in  such  action.  The  right  to  the  dis- 
covery of  documents,  etc.,  is  as  extensive 
as  the  right  to  discovery  by  oral  testimony, 
and  depends  upon  the  same  principles. 
Marsden  v.  Panshall,  1  Vem.  407,  decided 
in  1686,  is  an  authority  that  discovery  may 
be  had  of  personal  property  other  than  doc- 
uments, etc.  The  plaintiff  in  the  suit — ^a 
clothier — intrusted  clothes  to  B.  for  sale  in 
London,  and  B.  pawned  them  to  the  defend- 
ant. The  defendant  confessed  that  B.  pawned 
clothes  to  him,  but  did  not  admit  that  they 
were  the  plaintiff's.  The  report  says :  "Ser- 
jeant Maynard  this  day  moved  for  the  plain- 
tiff that  the  defendant  might  be  ordered  to 
let  the  plaintiff,  with  two  or  more  persons 
present,  have  a  sight  of  the  cloths  pawned 
by  Bumpus,  which  was  ordered  accordingly; 
the  meaning  of  which  was,  and  so  it  was 
taken  by  the  court,  that  the  plaintiff  should 
thereby  be  enabled  to  bring  an  action  at 
law."  The  defendant  says  that  this  was  not 
an  order  compelling  inspection  of  the  de- 
fendant's property,  as  the  title  was  all^^d 
to  be  in  the  plaintiff,  and  this  was  not  de- 
nied. But  the  title  to  the  clothes  was  the 
fact  to  be  determined  in  the  action  at  law. 
It  might  turn  out  that  they  belonged  to  the 
defendant.  Macclesfield  v.  Davis,  3  Ves.  k 
B.  16,  is  to  the  same  effect.  These  cases 
must  be  regarded  as  authorities  for  the 
plaintiff  in  this  action.  Occasion  for  the 
use  of  the  remedy  for  the  discovery  of  chat- 
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tels  and  for  their  inspection  has  undoubt- 
edly arisen  more  frequently  in  patent  cases 
than  in  others,  but  the  remedy  itself  has  no 
special  features  peculiar  to  such  cases.  Their 
peculiarity  consists  in  the  manner  of  afford- 
ing relief.  "It  may  be  by  an  interlocutory 
injunction  in  the  first  instance.  But  much 
more  frequently,  unless  the  case  is  of  the 
strongest  possible  kind,  it  is  by  merely  put- 
ting the  matter  in  train  for  determination  of 
the  right  at  law,  and  then  at  the  hearing  a 
perpetual  injunction  is  granted,  upon  the 
plaintiff  succeeding  in  the  action  at  law." 
Patent  Type  Founding  Co.  v.  Walter,  Johns. 
V.  C.  (Eng.)  727,  730.  It  should  be  noted 
in  this  connection,  also,  that  the  same  prin- 
ciples govern  discovery,  whether  it  be  in- 
voked in  aid  of  other  issues  involved  in  the 
suit  in  equity  or  be  invoked  in  aid  of  an  ac- 
tion at  law.  Drake  v.  Drake,  3  Hare,  626; 
Lyell  V.  Kennedy,  L.  R.  8  App.  Cas.  222; 
Wigram,  Discovery,  123.  If  discoveiy  ojf 
personal  chattels  may  be  had  in  the  former 
case,  it  may  be  had  in  the  latter.  In  Bovill 
V.  Moore,  2  Coop.  Ch.  Cas.  66,  Lord  Eldon, 
in  1816,  said:  "There  is  no  use  in  this  court 
directing  an  action  to  be  brought  if  it  does 
not  possess  the  power  to  have  the  action 
properly  tried.  The  plaintiff  has  a  patent 
for  a  machine  used  in  making  bobbin  lace. 
The  defendant  is  a  manufacturer  of  that  ar- 
ticle, and,  as  the  plaintiff  alleges,  he  is  mak- 
ing it  with  a  machine  constructed  upon  the 
principle  of  the  machine  protected  by  the 
plaintiff's  patent.  Now,  the  manufactory  of 
the  defendant  is  carried  on  in  secret.  The 
machine  which  the  defendant  uses  to  make 
bobbin  lace,  and  which  the  plaintiff  alleges 
to  be  a  piracy  of  his  invention,  is  in  the  de- 
fendant's own  possession,  and  no  one  can 
have  access  to  it  without  his  permission. 
The  evidence  of  the  piracy  at  present  is  the 
bobbin  lace  made  by  the  defendant.  The 
witnesses  say  that  the  lace  must  have  been 
manufactured  by  the  plaintiff's  machine,  or 
by  a  machine  similar  to  it  in  principle.  This 
is  obviously,  in  a  great  measure,  conjecture. 
No  court  can  be  content  with  evidence  of  this 
description.  There  must  be  an  order  that 
the  plaintiff's  witnesses  shall  be  permitted 
before  the  trial  of  the  action*to  inspect  the 
defendant's  machine,  and  to  see  it  work." 
It  is  true,  as  the  defendants  in  this  case 
say  in  their  brief,  that  the  order  was  placed 
"upon  the  general  doctrine  that  without  such 
inspection  the  case  could  not  be  properly 
tried."  As  has  been  seen,  the  remedy  for 
discovery  in  aid  of  actions  at  law  was  in- 
troduced for  the  very  purpose  of  securing 
proper  trials  therein.  The  application  of 
the  remedy  to  the  case  was  in  accordance 
with  the  general  rule.  An  action  for  in- 
fringing the  patent  was  brought, — ^probably 
by  direction  of  the  court  after  compliance 
with  this  order, — and  was  tried  by  a  jury. 
Id.,  2  Marsh.  211.  Browne  v.  Moore,  3 
Bligh,  178  note,  was  a  similar  case,  in  which 
the  plaintiff  was  permitted  to  inspect  the 
machine  which  he  alleged  infringed  his  pat- 
ent. Russell  V.  Cowley,  1  Webster  Patent 
Cases,  467,  was  a  bill  for  discovery  as  to 
the  defendant's  infringement  of  the  plain- 
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tifTs  patent  right  for  making  iron  tubing, 
and  for  an  accounting.  The  plaintiff's  coun- 
sel acceded  to  terms  proposal  hj  the  other 
side  that  an  account  should  be  kept, 
and  two  persons  appointed  on  each  side 
as  inspector's  of  the  defendant's  workn, 
for  the  purpose  of  giving  evidence  at  the 
trial  of  an  action  at  law  to  be  be^n  forth- 
with. An  order  was  made  accordingly,  and 
an  action  was  thereupon  brought,  at  the 
trial  of  which  the  inspectors  testified,  giv- 
ing expert  testimony.  The  defendants  ques- 
tion the  authority  of  this  case  on  the  point 
under  consideration,  on  the  ground  that  the 
order  of  inspection  was  made  with  the  con- 
sent of  the  parties.  Whether  the  consent 
was  of  the  nature  which  the  defendants  in- 
fer it  was,  is  at  least  doubtful.  It  may  have 
resulted  from  a  consciousness  that  the  court 
had  power  to  make  the  order  sought,  and 
may  have  been  given  merely  to  expedite  the 
proceedings.  The  case  is  cited  as  a  prece- 
dent for  the  jurisdiction  of  the  court  to  or- 
der an  inspection  in  such  cases  in  Patent 
Type  Founding  Co,  v.  Lloyd,  5  Hurlst.  &  N. 
192.  In  Morgan  v.  Seaivard,  1  Webster  Pat- 
ent Cases,  167,  an  order  of  inspection  of  pad- 
dle wheels  and  machinery  was  ordered. 
Patent  Type  Founding  Co.  v.  Lloyd  was  an 
action  at  law,  in  which  the  plaintiffs 
claimed  to  own  a  patent  for  type,  the  nov- 
elty beinff  the  use  of  a  large  proportion  of 
tin,  which  made  the  type  hard,  tough,  and 
enduring.  They  moved,  under  15  &  16  Vict, 
chap.  83,  S  42,  for  leave  to  inspect  the  de- 
fendant's tvpe,  and,  if  necessary,  to  take 
specimens  for  analysis,  in  order  that  they 
might  produce  evidence  of  the  analysis  at 
the  trial.  The  court,  being  of  opinion  that 
the  statute  did  not  give  them  authority  to 
grant  an  order  for  specimens,  denied  the  mo- 
tion. 5  Hurlst.  &  N.  192.  A  few  days  later 
the  plaintiffs  filed  a  bill  in  equity  praying 
for  an  injunction,  and  for  liberty  to  inspect 
the  type  and  take  samples.  Liberty  was 
granted, — the  parties  to  make  the  inspection 
being  named  in  the  order, — and  the  defend- 
ant was  ordered  to  furnish  not  exceeding  4 
ounces  of  type  for  analysis.  Patent  Type 
Founding  Co.  v.  Walter  (the  defendant  in 
one  of  the  tw8  actions  reported  in  6  Hurlst. 
&  N,  192),  Johns.  V.  C.  (Eng.)  727. 

There  is  also  a  line  of  cases  in  which  an 
inspection  of  real  estate  has  been  ordered. 
Lonsdale  v.  Curwen,  3  Bligh,  168;  Walker 
V.  Fletcher,  3  Bligh,  172 ;  United  Co.  v.  Kyn- 
aston,  3  Bligh,  153;  Atty.  Gen.  v.  Chambers, 
12  Beav.  159;  Leiois  v.  Marsh,  8  Hare,  97. 
In  a  note  to  the  first-named  case,  Bligh,  the 
reporter,  says:  "The  practice  in  courts  of 
equity  of  granting  orders  for  inspection  of 
mines,  machinery,  etc.,  is  well  settled.  But 
no  notice  has  ever  been  taken  of  the  point 
in  the  books  of  practice,  and  no  authorities 
are  to  be  found  upon  the  subject  in  the  re- 
ports of  cases  in  equity,  except  the  case 
in  the  court  below  of  Kynaston  v.  East 
India,  Co.,  as  reported  3  Swanst.  249,  and 
upon  appeal  to  the  House  of  Lords,  now  re- 
ported in  the  text,  and  which  case,  as  it  re- 
lates to  warehouses,  is  distinct  from  former 
authorities,  and  new  in  its  kind.  Two  eases 
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of  orders  for  inspection  extracted  from  the 
register's  book  are  therefore  subjoined," — 
being  Walker  v.  Fletcher,  3  Bligh,  172,  and 
Browne  v.  Moore,  3  Bligh,  178,  note;  the 
former  providing  for  an  inspection  of  mines, 
and  the  latter,  as  has  already  been  stated, 
for  an  inspection  of  machinery  in  a  case 
for  an  infringement  of  a  patent.  Story,  aft- 
er speaking  of  the  defect  in  the  adntiinistra- 
tion  of  justice  in  courts  of  common  Uw, 
arising  from  their  want  of  power  to  "com- 
pel the  production  of  deeds,  books,  writings, 
and  other  things"  material  to  the  issues  on 
trial,  says  the  defect  is  "remediable  in  couits 
of  equity,  which  will  compel  the  production 
of  such  books,  deeds,  writings,  and  other 
things."  2  Story,  Eq.  Jur.  {}  1484,  1485. 
See  also  1  Pom.  £q.  Jur.  ft  191.  It  would 
seem  that  these  authors  had  in  mind  some- 
thing besides  books  and  documents.  One 
reason  suggested  by  the  defendant  why  these 
cases  do  not  support  the  plaintiff's  claim  is 
because,  as  it  says  in  all  of  them  the  plain- 
tiffs set  up  an  interest  in  the  property  to  be 
inspected.  As  has  already  been  observed, 
it  is  not  perceived  how  this  affects  the  ques- 
tion. The  inspection  was  ordered  in  each 
case  while  the  interest  was  undetermined, 
and  there  was  no  presumption  that  it  would 
be  determined  in  favor  of  the  plaintiffs.  If 
determined  in  favor  of  the  defendants,  the 
inspection  would  in  fact  be  of  their  property, 
the  same  as  in  the  cases  cited  in  whic^  let- 
ters and  other  documents  were  subjected  to 
inspection.  The  defendant  in  United  Co.  v. 
Kynaston  had  no  interest  whatever  in  the 
warehouse  for  the  examination  of  which  he 
sought  an  order.  The  facts  of  this  case, 
at  least,  do  not  support  the  defendant's  eon- 
tention.  It  is  also  to  be  noticed  that  none 
of  the  cases  places  the  right  of  discovery  up- 
on this  circumstance.  The  right,  as  in  all 
other  cases,  depends  upon  the  necessity  for 
discovery  in  the  administration  of  justice. 
To  warrant  discovery,  it  is  not  necessary 
that  there  should  be  absolutely  no  means  of 
proving  the  plaintiff's  case  without  it.  In 
Bovill  V.  Moore  there  were  witnesses  who 
would  say  that  the  lace  made  by  the  defend- 
ant was  manufactured  by  the  plaintiff's  ma- 
chine, or  one  constructed  on  the  same  princi- 
ple. The  plaintiff  had  some  evidence  to  sus- 
tain his  case,  but  it  was  not  satisfactory.  A 
party  may  maintain  a  bill  for  discovery 
"either  because  he  has  no  proof  or  because 
he  wants  it  in  aid  of  other  proof."  2  Story, 
Eq.  Jur.  9  1483;  Merwin,  Eq.  §|  853,  854: 
"  Where  the  plaintiff  has  any  case  to  make 
out,  he  has  a  right  to  discovery  of  anything 
that  may  assist  him  in  proving  his  case,  or 
even  the  smallest  tittle  of  it."  Jenkins  v. 
Bushby,  35  L.  J.  Ch.  N.  S.  400. 

The  defendant  cites  three  New  York  cases 
in  support  of  its  contention:  Kennedy  v. 
Nichols,  33  Misc.  726,  68  N.  Y.  Supp.  1053; 
Ansen  v.  Tuska,  1  Kobt.  663,  and  Cooke  v. 
Lalance  Qrojean,  Mfg.  Co.  29  Hun,  641.  In 
the  first  case  provisions  of  the  Ck>de  and  of 
general  rules  of  practice  adopted  under  the 
authority  of  the  CJode,  relating  to  discovery 
upon  a  motion  in  an  action  at  law,  are  con- 
strued, and  what  is  said  respecting  disoov- 
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eiy  is  based  upon  Anaen  v.  Tuska,  That  was 
an  action  at  law,  in  which  there  was  a  mo- 
tion under  the  Code,  by  the  defendant,  for 
the  production  of  the  goods  involved  in  the 
action,  and  an  inspection  of  them  by  persons 
to  be  selected  by  him,  to  enable  them  to  tes- 
tify as  experts.  In  denying  the  motion,  the 
court  refers  to  the  equitable  remedy  of  dis- 
covery, and  says  in  general  terms  that  there 
is  no  authority  or  principle  for  discovery, 
such  as  was  asked  for  in  the  case.  There  is 
no  discussion  of  the  principles,  and  no  au- 
thorities are  cited  relating  to  the  nuttter. 
In  Cooke  v.  Lalante  Orojean  Mfg.  Co.  the 
c^uestion  is  disposed  of  without  an  exam- 
ination of  authorities.  The  reasons  given 
for  the  holding  are  that  a  discovery  and  in- 
spection of  the  personal  property  of  an  ad- 
verse party  would  be  a  usurpation  of  au- 
thority to  search  and  inspect  his  private 
premises,  and  that  discovery  of  books  and 
documents  is  discretionary  with  the  court, 
and  is  exercised  only  where  the  party  apply- 
ing has  some  right  or  interest  in  the  books 
and  documents.  While  the  defendant  may 
be  compelled  to  disclose  whether  he  has  the 
article  in  his  possession  and  control,  and,  if 
he  has,  to  produce  it  for  inspection,  the  pro- 
cedure is  not  a  search  in  the  sense  indicated. 
It  affords  no  just  cause  for  the  fear  ex- 
pressed by  the  court  that  "the  dwellings  of 
our  citizens  will  be  of  small  security  to 
them  if  they  may  be  invaded  by  their  ene- 
mies, and  searched  for  articles  of  personal 
property  to  be  inspected  under  an  order  of 
a  court."  Neither  does  the  right  of  discov- 
ery of  books  and  documents  depend  upon 
the  discretion  of  the  court  (W^Tam,  Dis- 
covery, 61 J  Drake  v.  Drake,  3  Hare,  525), 
nor  upon  the  party's  having  some  right  or 
interest  in  them  other  than  as  items  of  tes- 
timony in  his  favor  (Wigram,  Discovery, 
209,  210,  256;  Kerr,  Discovery,  202;  2 
Story,  Eq.  Jur.  %  1490;  1  Pom.  Eq.  Jur.  9 
206;  Atty.  Gen.  v.  Thompson,  8  Hare,  106; 
Arnold  v.  Pawtumei  Valley  Water  Co,  18  R. 
I.  189,  19  L.  R.  A.  602,  26  Atl.  65).  The 
slight  infringement  of  the  right  of  property 
that  is  involved  in  an  inspection  of  it  under 
an  order  of  a  court  of  equity  is  justified  by 
"due  process  of  law"  or  "the  law  of  the 
land,"  and  is  in  no  sense  a  violation  of  the 
right  of  the  people  to  be  secure  in  their  per- 
sons, houses,  papers,  and  effects  against  un- 
reasonable searcnes  and  seizures.  The  ori- 
gin of  the  equitable  remedy  for  discovery, 
and  its  nature  and  purpose,  lead  to  the  con- 
clusion that  it  may  be  employed  to  compel 
the  production  of  personal  chattels,  as  well 
as  iMoks,  deeds,  letters,  and  other  docu- 
ments, for  inspection  and  examination,  in 
aid  of  an  action  at  law;  and  the  foregoing 
cases  confirm  this  conclusion. 

The  defendant's  second  objection  is  be- 
cause the  discovery  and  inspection  are 
sought  for  the  purpose  of  having  the  broken 
strap  examined  by  persons  with  a  view  of 
enabling  them  to  testify  as  experts  in  the 
action  at  law.  This  objection  must  also  be 
overruled.  It  is  evident  that  expert  testi- 
mony may  be  competent  upon  the  issue  to 
be  i^ied,  whether  it  relate  to  the  form  of 
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the  strap,  the  manner  of  its  construction,  or 
the  character  of  the  materials  from  which  it 
was  made.  The  defendant  has  ample  oppor- 
tunity to  procure  such  testimony.  Justice 
requires  that  the  plaintiff  shall  also  have  an 
opportunity  to  have  the  strap  examined  by 
persons  in  whose  skill  and  scientific  knowl- 
edge she  has  confidence.  There  cannot  be  a 
fair  trial  of  the  case  unless  such  opportu- 
nity is  given  to  the  plaintiff.  Indeed,  it  may 
be  that  she  cannot  establish  her  right — if  she 
have  one — ^without  having  the  opportunity. 
The  necessity  for  it  is  alleged,  and  admitted 
by  the  demurrer.  The  object  of  the  plain- 
tiff's bill  is  the  discovery  of  testimony  for 
use  at  the  trial,  but  the  discovery  must  nec- 
essarily take  place  prior  to  the  trial.  In 
Marsden  v.  Panshall,  1  Vem.  407,  the  suit 
in  equity  was  beffun  before  the  action  at  law, 
in  order  that  "the  plaintiff  should  thereby 
be  enabled  to  bring  an  action  at  law."  See 
also  Bovill  V.  Moore,  2  Coop.  Ch.  Cas.  66; 
Heathcote  v.  Fleete,  2  Vem.  442;  Moree  v. 
BucktDorth,  2  Vern.  443;  1  Story,  Eq.  Jur. 
§  1495;  1  Pom.  Eq.  Jur.  §  197.  In  Russell 
V.  Cowley,  1  Webster,  Patent  Cases,  457; 
Patent  Type  Founding  Co.  v.  Walter,  Johns. 
V.  C.  (Eng.)  727,  730,  and  apparently  in  the 
other  patent  cases  cited,  the  inspection  was 
ordered  to  enable  witnesses  to  give  expert 
testimony  at  the  trial  of  the  actions  at  law. 
See  also  Burrell  v.  Nicholson,  1  Myl.  &  K. 
680;  Arnold  v.  Pawtuwet  Valley  Water  Co, 
18  R.  I.  189,  19  L.  R.  A.  602,  26  Atl.  66. 

The  defendant  places  much  reliance  upon 
its  third  point,  viz.,  that  the  equitable  rem- 
edy for  discovery  cannot  be  invoked  in  aid 
of  an  action  at  law  for  a  personal  tort. 
They  do  not  question,  and,  in  view  of  the 
authorities,  cannot  question,  the  proposition 
that  discovery  may  pe  had  in  aid  of  actions 
of  tort  relating  to  property,  such  as  trover, 
detinue,  trespass,  waste,  etc.  East  India  Co. 
V.  Evans,  1  Vem.  307 ;  Marsden  v.  Panshall, 
1  Vem.  407;  Heathcote  v.  Fleete,  2  Vem. 
442;  Morse  v.  Duckworth,  2  Vem.  443; 
Sloane  v.  Heat  field,  Bunbury,  18;  Taylor  v. 
Crampton,  Bunbury,  95;  Macclesfield  v. 
Davis,  3  Ves.  &  B.  16;  Burrell  v.  Nicholson, 
3  Bam.  &  Ad.  649,  1  Myl.  &  K.  680.  But  it 
says  that  a  defendant  cannot  be  called  upon 
to  implicate  himself  directly  or  indirectly 
in  a  personal  tort,  because  it  would  tend  to 
show  moral  turpitude,  and  so  is  inconsis- 
tent with  principles  of  natural  justice.  It 
is  true,  as  has  already  been  stated,  that  a 
person  cannot  be  called  upon  to  furnish  tes- 
timony in  aid  of  such  an  action,  or  any  other 
which  tends  to  show  that  he  has  committed 
a  crime  or  misdemeanor,  or  that  he  is  lia- 
ble to  a  penalty  or  a  forfeiture  of  property. 
Testimony  of  this  kind  is  excepted  from  the 
operation  of  the  remedy  in  deference  to  the 
fundamental  law  that  no  subject  shall  be 
compelled  to  accuse  or  furnish  evidence 
against  himself  in  a  criminal  proceeding.  It 
is  said  also  that  this  equitable  jurisdiction 
will  not  be  exercised  in  controversies  in- 
volving moral  turpitude,  and  arising  from 
acts  clearly  immoral,  even  though  brought 
for  the  purpose  of  recovering  pecuniary  com- 
pensation.    1  Pom.  Eq.  Jur.  9  197 ;  2  Story, 


964 


Kxw  Hahpsuibb  Supbbmx  Goubt. 


Ara., 


£q.  Jur.  9  1404;  Wigram,  Discovery,  83; 
and  authorities  cited  in  notes.  If  this  be  so, 
this  case  is  not  thereby  excluded  from  the 
jurisdiction,  for,  so  far  as  appears,  it  does 
not  involve  moral  turpitude  or  immoral  con- 
duct on  the  part  of  the  defendant.  It  is 
charged  with  negligence,  merely,  consisting 
of  a  failure  to  perform  its  implied  contract- 
ual obligaticm  to  provide  the  plaintiff  with 
suitable  machinery  for  the  performance  of 
his  duties,  or  a  suitable  place  in  which  to 
work.  Although  the  action  at  law  is  in  form 
tort,  it  is  in  fact  based  upon  the  failure  to 
perform  a  duty  arising  from  an  implied 
promise.  It  is  as  distinguishable  in  this 
respect  from  an  action  of  trespass  to  the  per- 
son as  an  action  affainst  a  common  carrier 
for  the  loss  of  goods  in  his  custody  is  dis- 
tinguishable from  an  action  for  setting  fire 
to  one's  house.  Morse  v.  Buokujorth,  2  Vem. 
443.  If  the  case  is  excepted  from  the  equita- 
ble jurisdiction  pertaining  to  discovery,  it 
must  be  for  some  other  reason  than  that  a 
discovery  would  show  moral  turpitude  or 
immoral  conduct  on  the  part  of  the  defend- 
ant; and  none  has  been  suggested,  excepting 
an  absence  of  precedents  supporting  the  ju- 
risdiction. The  plaintiff  cites  and  relies 
upon  Macaulay  v.  Shackell,  1  Bligh  N.  R. 
96,  as  an  authority  in  her  favor  upon  this 
point.  Macaulay  brought  an  action  at  law 
against  Shackell  and  others  for  libel,  and  the 
defendants  pleaded  the  truth  of  the  alleged 
libelous  matter,  and  in  aid  of  their  defense 
filed  a  bill  for  discovery  and  a  commission 
for  examining  witnesses  abroad.  Macaulay 
filed  a  demurrer  to  the  bill,  which  was  over- 
ruled by  Lord  Eldon,  Oh.,  and  Macaulay  ap- 
pealed to  the  House  of  Lords,  where  the 
judgment  of  th^  lord  chancellor  was  af- 
firmed, so  far,  at  least,  as  it  granted  a  com- 
mission for  taking  testimony  abroad.  There 
seems  to  be  a  difference  of  opinion  regarding 
the  scope  of  the  decision,  some  holding  that 
it  required  Macaulay  to  answer  the  bill  and 
make  the  discovery  sought,  and  others  that 
it  only  granted  a  commission  to  take  testi- 
mony abroad.  See  Redfield's  note  to  2 
Story,  Eq.  Jur.  f  1494.  The  decision  was 
rendered  in  1827,  and  Mr.  Shadwell  (pre- 
sumably Sir  Lancelot)  was  senior  counsel 
for  Macaulay.  Four  years  later  the  case  of 
Wilmot  V.  Maccdbe,  4  Sim.  263,  was  before 
Sir  Lancelot  Shadwell  as  vice  chancellor. 
This  was  also  a  bill  for  discovery  in  aid  of 
a  defense  alleging  the  truth  of  the  libelous 
matter  with  which  the  party  was  charged  in 
an  action  at  law.  The  vice  chancellor,  re- 
ferring to  Macaulay  v.  Shackell,  said: 
"Lord  Eldon,  and  the  House  of  Lords  on 
appeal,  decided  that,  where  a  person  brings 
an  action  for  a  libel,  it  follows,  as  commen- 
surate with  the  right  to  bring  the  action, 
that  the  party  who  complains  is  bound  to 
give  the  discovery  which  the  defendant  at 
law  claims  to  have  by  his  bill."  The  vice 
chancellor  must  have  been  familiar  with  the 
decision  in  the  Macaulay  Case,  and,  if  the 
report  of  the  case  leaves  a  doubt  regarding 
the  decision,  the  statement  of  the  vice  chan- 
cellor would  seem  to  be  sufficient  to  remove 
the  doubt.  In  an  earlier  case  of  the  same 
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kind  {Thorpe y.Maoauley,  6  Kadd.  218)  tl:* 
discoveiy  sought  was  denied  on  the  ground 
that  it  would  show  that  the  par^  had  com- 
mitted a  misdemeanor,  but  the  vice  chancel- 
lor, Sir  John  Leach,  used  the  following  lan- 
guage in  disposing  of  the  question:  "It  was 
next  argued  that  a  court  of  equity  would 
not  lend  its  aid  either  for  discovery  or  com- 
mission to  either  party  in  an  action  at  law 
proceeding  ew  delicto.  .  .  .  No  such  lim- 
itation of  the  jurisdiction  as  to  discovery  is 
hinted  at  in  any  book  of  practice  or  by  the 
dictum  of  any  judge.  Courts  of  equity  ex- 
ercise a  direct  jurisdiction  in  matters  of 
waste  and  public  nuisance,  which  are  cat 
delicto.  I  am  not,  therefore,  prepared  to  say 
that  a  court  of  equity  will  refuse  its  ordi- 
nary aid  to  parties  in  any  action  at  law  pro- 
ceeding for  a  civil  remedy."  This  cannot  be 
regarded  as  authority  on  the  point,  but  it  is 
worthy  of  notice  in  this  connection.  Chan- 
cellor* Walworth  regarded  these  same  cases 
as  authorities  in  favor  of  the  right  of  dis- 
coveiy in  actions  for  libel  unless  the  discov- 
ery would  tend  to  incriminate  the  party  or 
render  him  infamous.  March  v.  Davison,  9 
Paige,  580,  584-586.  A  dictum  of  Lord 
Langdale,  M.  R.  ( who.  Lord  Campbell,  in  his 
Lives  of  the  Lord  Chancellors,  vol.  12,  p. 
361,  says  '*is  without  vigor,  and  has  not  a 
judicial  mind");  in  Olynn  v.  Houston,  1 
Keen,  329,  decided  in  1836,  has  added  to  the 
doubts  regarding  the  decision  in  Macaulay 
V.  Shackell,  The  case  was  a  bill  for  the  dis- 
covery of  books  and  documents  in  aid  of  an 
action  at  law  for  an  assault  and  false  im- 
prisonment. The  discovery  was  denied  on  the 
ground  that  it  would  incriminate  the  party 
called  on  to  make  it.  The  dictum  referred  to 
is  as  follows:  ''I  have  looked  into  the  au- 
thorities, which  tend  very  much  to  confirm 
my  opinion  that  a  bill  of  discovery  cannot 
be  sustained  in  aid  of  an  action  for  a  mer<» 
personal  tort.  If  it  were  necessary  express- 
ly to  decide  this  point,  I  think  it  is  clear 
what  the  course  of  my  duty  would  be ;  but  it 
is  not  here  necessary ;  because  a  bill  of  dis- 
coveiy cannot  be  sustained  in  any  case  where 
the  matter  sought  to  be  discovered  may  be 
made  the  subject  of  a  criminal  charge."  The 
defendant  says  that  this  is  a  decision  upon 
the  point;  but  it  is  apparent  that  it  is  far 
from  being  such.  If  it  had  been  necessar}* 
to  decide  the  point,  it  is  highly  probable  that 
Macaulay  v.  Shackell  and  Wilmot  v.  Mac- 
cahe  would  have  been  noticed,  and  either  dis- 
tinguished, overruled,  or  set  right.  There  is 
no  distinction  between  libel  and  assault,  as 
personal  torts,  which  would  account  for  a 
difference  in  the  application  of  the  doctrine 
of  discovery  to  them.  There  are  similar 
dicta,  by  Cockburn,  Ch.  J.,  in  Pye  v.  Butter- 
field,  5  Best  &  S.  829,  836,  and  by  Lord 
Fitz  Gerald  in  Lyell  v.  Kennedy,  L.  R.  8 
App.  Cas.  217,  233.  These  dicta  certainly 
cannot  be  regarded  as  settling  the  law  on  the 
subject.  Attention  has  not  been  called  to 
any  English  case  in  which  they  have  been 
adopted  as  the  law.  The  industry  of  the 
counsel  on  both  sides  in  searching  for  Eng- 
lish and  American  authorities  bearing?  upon 
the  case,  manifested  by  the  numerous  cita- 
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tions  which  they  have  made,  justifies  a  con- 
clusion that  no  such  case  exists.  Wigram 
cites  Glynn  v.  H<m8ion  three  times,  but 
makes  no  mention  of  the  point  in  Lord  Lang- 
dale's  dictum.  Wigram,  Discovery,  5, 81, 85. 
Kerr  says  "it  seems"  that  a  bill  for  discov- 
ery will  not  be  entertained  in  aid  of  an  ac- 
tion for  a  mere  personal  tort,  citing  Olynn 
V.  Houston,  In  tne  next  paragraph  he  says : 
'*It  is  no  objection  that  the  discovery  be 
sought  in  aid  of  actions  which  sound  in  tort. 
Bills  may  also  be  brought  for  discovery  in 
aid  of  or  in  defense  to  actions  of  trespass 
and  trover;  and,  in  general,  there  seems  to 
be  no  civil  right  the  trial  of  which  will  not 
be  aided  by  a  bill  of  discovery."  Kerr,  Dis- 
covery, 6,  7.  Evidently  Lord  Langdale's 
dictum  did  not  appeal  to  him  as  having 
much  weight.  One  American  case  has  been 
cited  in  which  the  point  was  decided  in  favor 
of  the  defendant's  contention.  Robinson  v. 
Craig,  16  Ala.  50.  The  decision  was  based 
solely  upon  Olynn  v.  Houston  and  the  ab- 
sence of  authorities  the  other  way.  There 
was  no  consideration  whatever  of  the  prin- 
ciples involved  in  the  question.  If  the  ab- 
sence of  authorities  is  entitled  to  any 
"weight,  it  is,  under  the  circumstances,  very 
slight.  Cases  for  personal  torts  arising  from 
the  action  of  the  defendant, — wilful  torts,  so 
t4>  speak,  —  in  which  the  defendant  could 
make  discovery  without  incriminating  him- 
self, must,  from  the  nature  of  the  case,  be 
very  rare.  It  is  possible  that  there  have 
been  none  excepting  Maoaulay  v.  Shackell, 
and  cases  of  like  nature  that  have  been  de- 
cided in  accordance  therewith  without  again 
raising  the  question.  Cases  for  negligence 
were  not  common  prior  to  the  middle  of  the 
last  century.  The  use  of  steam  and  elec- 
tricity, and  the  commercial  activity  conse- 
quent thereon,  have  immensely  multiplied 
cases  of  this  kind.  Lord  Campbell's  act  for 
^ving  compensation  to  the  families  of  per- 
sons killed  by  the  negligence  of  others  was 
enacted  in  1846.  Sight  years  later  a  pro- 
cedure bill  was  passed,  largely  through  the 
agency  of  Lord  Campbell  (17  &  18  Vict, 
chap.  125),  by  which,  among  other  things, 
it  was  provided  that  either  party  to  a  civil 
action  m  the  superior  courts  "shall  be  at 
liberty  to  apply  to  the  court  or  a  judge  for 
a  rule  or  order  for  the  ihspection  by  the 
jury,  or  by  himself,  or  by  his  witnesses  of 
any  real  or  personal  property,  the  inspection 
of  which  may  be  material  to  the  proper  de- 
termination of  the  question  in  dispute."  Id. 
§  58.  In  speaking  of  this  act,  Lord  Camp- 
bell says:  "It  brings  about,  as  far  as  is 
T10W  practicable,  the  fusion  of  law  and  eq- 
uity, and  establishes  the  principle  on  which 
our  jurisprudence  must  henceforth  be 
molded,  'one  court  for  one  cause,' — t.  c,  that 
the  court  in  which  the  suit  commences  shall 
carry  it  through  all  its  stages,  and  finally 
determine  it  and  everything  connected  with 
it.  Thus,  parties  will  no  longer  be  kept 
oscillating  between  law  and  equity  till  the 
subject-matter  in  controversy  is  wasted  in 
costs."  Lives  of  the  Lord  Chancellors,  vol. 
12,  p.  395.  In  passing,  it  may  be  remarked 
that  if  the  act  and  the  reason  of  its  enact- 
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ment  do  not  show  that  its  author  understood 
that  courts  of  equity  had  jurisdiction  to  or- 
der an  inspection  of  real  or  personal  proper- 
ty when  such  inspection  was  material  to 
the  proper  determination  of  an  issue,  it  cer- 
tainly shows  that  he  felt  there  was  a  ne- 
cessity for  such  inspection  in  the  adminis- 
tration of  justice.  The  act  relieved  parties 
from  the  necessity  of  resorting  to  equity  for 
discovery,  and  reasonably  accounts  for  the 
absence,  in  England,  of  bill  of  discovery  in 
aid  of  actions  at  law  for  negligence  since 
that  time.  "Cases  must  arise  from  time  to 
lime  which  are  new  cases  in  specie,  but 
which  are  not  new  cases  with  respect  to  the 
general  principle  by  which  they  must  be  de- 
cided." 1  Bligh  N.  R.  133;  Walker  v. 
Walker,  63  N.  H.  321,  56  Am.  Rep.  514; 
Boody  V.  Watson,  64  N.  H.  162,  9  Atl.  794; 
Quge  V.  Oage,  66  N.  H.  282,  28  L.  R.  A.  829, 
29  Atl.  543.  If  Maoaulay  v.  Shackell  and 
Wilmot  V.  Maccabe  are  not  authorities  in 
favor  of  the  maintenance  of  the  plaintiff's 
bill,  the  general  principles  governing  the 
remedy  of  discovery  certainly  justify  its 
maintenance.  The  case  may  be  a  new  case 
in  specie,  so  far  as  discovery  is  concerned, 
but  it  belongs  to  a  class  to  which  the  rem- 
edy of  discovery  is  applicable. 

It  has  been  suggested  that  this  is  a  "fish- 
ing bill,"  and  should  be  dismissed  for  that 
reason.  The  plaintiff  is  not  endeavoring  to 
ascertain  what  defense  the  defendant  con- 
templates making,  nor  facts  that  exclusively 
relate  to  the  defendant's  case,  but  is  seeking 
discovery  of  facts  that  will  enable  her  to 
prove  her  case.     It  is  not  a  fishing  bill. 

The  defendant  further  says  that  the  stat- 
utes of  the  state  removing  the  disability  of 
parties  as  witnesses  (Pub.  Stat.  chap.  224, 
§  13),  authorizing  the  taking  of  depositions 
before  trial  (Id.  chap.  225),  and  giving  the 
court  authority  to  order  a  view  at  the  trial 
(Id.  chap.  227,  §  19),  furnish  a  full,  com- 
plete, and  adequate  remedy  at  law  for  ob- 
taining the  testimony  which  the  plaintiff 
seeks,  and  so  ousts  the  court  of  its  equita- 
ble jurisdiction.  If  these  statutes  have  such 
effect  in  cases  where  the  testimony  sought 
may  be  obtained  under  them,  —  which  is 
doubtful  {Wheeler  v.  Wadleigh,  37  N.  H. 
55;  Howell  v.  Ashmore,  9  N.  J.  Eq.  82,  57 
Am.  Dec.  371;  Shotwell  v.  Smith,  20  N.  J. 
Eq.  81 ;  Union  Pass.  R.  Co,  v.  Baltimore,  71 
Md.  238,  17  Atl.  933;  Russell  v.  Dickeschied, 
24  W.  Va.  61,  68;  Lovell  v.  Galloway,  17 
Beav.  1;  1  Story,  Eq.  Jur.  S  64), — ^it  does 
not  appear  that  the  plaintiff  could  obtain, 
by  virtue  of  them,  an  inspection  of  the 
broken  strap  prior  to  the  trial.  The  size  and 
character  of  the  strap  are  not  stated,  but  it 
is  reasonably  certain  that  a  subpcena  duces 
tecum  would  be  powerless  to  cause  its  pro- 
duction at  the  taking  of  depositions. 
A  view  of  it  at  the  trial  would  not  answer 
the  requirements  of  justice,  according  to  the 
allegations  of  the  bill. 

The  demurrer  should  be  overruled. 

Exceptions  sustained. 

All  concur. 
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*1.  In  an  action  of  ejeotment  for  land 
occupied  by  tlie  defendant*  a  plea  of 
not  guilty  admits  sach  possession  as  excludes 
the  plaintiff. 

S.  Tlie  o^rner  of  tlie  soil  In  a  street 
may  maintain  ejectment  against  any  person 
wrongfully  taking  or  claiming  ezclusiye 
possession  of  the  same. 

8.  A  person  occnpylnv  part  of  a  street 
"vrlth  poles  and  appliances  for  livlit- 
inv  tlie  street,  in  pursuance  of  a  contract 
made  with  the  municipal  authorities  under 
act  May  22,  1894  (P.  L.  p.  477),  has  such 
rightful,  ezcluslTe  possession  of  the  part  so 
occupied  as  will  support  a  plea  of  not  guilty 
(n  an  action  of  ejectment  brought  by  the 
owner  of  the  soil. 

4.  Bnt  tHe  rivht  of  sncli  a  person  to 
nse  tite  street  in  tlie  immediate 
▼IcinitT  of  Ills  poles  and  appliances  for 
the  purpose  of  maintaining  them  is  not 
capable  of  supporting  such  a  plea. 

5.  If  a  person  ^irlio  lias  rivlitfnlly 
placed  poles  and  ^rtres  in  a  street 
for  the  purpose  of  lighting  the  street  uses 
them  wrongfully  for  private  lighting,  he  docs 
not  thereby  lose  his  right  to  maintain  them 
as  against  the  owner  of  the  solL 

(March  8,  1902.) 

ERROR  to  the  Supreme  Court  to  review  a 
judgment  in  favor  of  defendant  in  an  ac- 
tion brought  to  recover  possession  of  cer- 
tain real  estate.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Samuel  H.  Riohards,  for  plaintiff 
in  error: 

Poles  cannot  be  erected  for  public  light- 
ing without  consent  in  writing  of  the  owner 
of  the  soil. 

Meyers  v.  Hudson  County  Electric  Co.  63 
N.  J.  L.  673,  44  Atl.  7^;  State,  Roehling, 
Prosecutrix^  v.  Trenton  Pass.  R.  Co.  68  N. 
J.  L.  607«  33  L.  R.  A.  129,  34  Atl.  1090. 

•Headnotes  by  Dixon,  J. 


sorK. — As  to  ejectment  by  owner  of  fee  of 
public  street  to  recover  possession  thereof,  sub- 
ject to  the  public  easement,  from  one  who  has 
placed  an  obstruction  thereon,  see  Thomas  v. 
Hunt  (Mo.)  82  L.  R.  A.  857. 

As  to  ejectment  for  land  subject  to  easement 
of  public  street  generally,  see  cases  In  tiote  to 
Hancock  v.  McAvoy  (Pa.)  18  L.  R.  A.  781. 

For  electrlc-Iight  poles  as  additional  burden 
on  street,  see  Palmer  v.  Larchmont  Electric  Co. 
(N.  y.)  43  L.  R.  A.  672. 

For  telegraph  or  telephone  poles  as  additional 
burden  on  highway,  see  People  v.  Eaton 
(Mich.)  24  L.  R.  A.  721,  and  note;  Cater  v. 
Northwestern  Teleph.  Exch.  Co.  (Minn.)  28  L. 
R.  A.  310;  Postal  Teleg.  Cable  Co.  v.  Eaton 
(HI.)  39  L.  R.  A.  722;  Magee  v.  Overshlner 
(Ind.)  40  L.  R.  A.  870;  and  Krueger  v.  Wis- 
consin Teleph.  Co.  (Wis.)  50  L.  R.  A.  298. 
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Ejectment  is  the  proper  remedy  to  get  rid 
of  a  pole  unlawfully  on  the  land. 

Eels  V.  American  Teleph.  d  Teleg.  Co.  143 
N.  Y.  133,  25  L.  R.  A.  640,  38  N.  E.  202; 
Postal  Teleg.  CahU  Co.  v.  Eaton,  170  IlL 
513,  39  L.  R.  A.  722,  49  N.  £.  365. 

If  the  defendant  had  a  right  to  use  the 
pole  for  public  lighting  by  surcharging  his 
easement,  he  has  lost  what  he  had. 

Andreas  v.  Oas  d  Electric  Co.  61  N.  J. 
Eo.  69,  47  Atl.  565. 

When  the  defendant  uses  the  same  wire 
both  for  a  lawful  and  unlawful  purpose,  he 
has  so  intermingled  his  own  property  with 
that  of  the  plaintiff  that  they  cannot  be 
separated  or  distinguished. 

State  ex  rcl.  Newark  d  N.  Y.  R.  Co.  v. 
Goll,  32  N.  J.  L.  292;  Crane  v.  Decamp,  22 
N.  J.  Eq.  614;  Jewett  v.  Dringer,  30  N.  J. 
£q.  291. 

The  remedy  of  the  servient  tenement  is 
ejectment. 

Burnet  v.  Crane,  56  N.  J.  L.  285,  28  AtL 
591. 

If  the  doctrine  of  confusion  of  ^oods 
could  not  apply,  the  plaintiff  would  stall  be 
entitled  to  A>  verdict  for  part. 

The  fee  is  admittedly  his.  The  use  for 
private  lighting  is  conceded  to  be  an  addi- 
tional servitude  upon  his  land.  To  this  ex- 
tent his  rights  are  not  challenged. 

The  statute  provides  for  a  verdict  and 
judgment  for  whatever  part  is  found  to  be 
in  the  plaintiff. 

2  Gen.  Stat.  1288,  n  41,  42. 

Mr.  James  M.  £.  HUdretH,  for  defend- 
ant in  error: 

The  furnishing  of  water  and  light  for  pri- 
vate use  is  a  public  purpose. 

Olmsted  v.  Morris  Aqueduct,  47  N.  J.  L. 
311;  Andreas  v.  Qas  d  Electric  Co.  61  N. 
J.  Eq.  69,  47  Atl.  656;  Bonaparte  v.  Cam- 
den d  A.  R.  Co.  Baldw.  205,  Fed.  Cas.  No. 
1,617. 

It  is  unquestionably  the  duty  of  a  munici- 
pality, for  the  safety  and  convenience  of  its 
mhabitants,  to  see  that  the  streets  and  pub- 
lic places  are  properly  lighted ;  and  in  such 
cases  the  public  right  must  be  paramount 
to  individual  interests,  and  the  rights  of  the 
public  are  not  limited  to  a  mere  right  of 
way,  but  extend  to  all  beneficial  uses,  as 
the  public  good  or  convenience  may  from 
time  to  time  require. 

2  Dill.  Mun.  Corp.  p.  699. 

Lamp  posts  and  other  appropriate  instru- 
ments may  be  lawfully  erected  in  the  streets 
of  the  city  for  the  purpose  of  lighting  them 
at  night. 

Andreas  v.  Oas  d  Electric  Co.  61  N.  J. 
Eq.  69,  47  Atl.  656 ;  Halsey  v.  Rapid  Tran- 
sit Street  R.  Co.  47  N.  J.  Eq.  306,  20  AtL 
8.59. 

Dizoiiy  J.,  delivered  the  opinion  of  the 
court-. 

The  plaintiff  brought  an  action  of  eject- 
ment in  the  supreme  court  against  the  Dela- 
ware &    Atlantic    Telegraph   &  Telephone 
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Company,  Joseph  Q.  Williams,  receiver  of 
the  Franklin  Electric  Light  Company,  and 
Thomas  Robb,  executor  of  William  P.  Robb, 
deceased,  for  the  possession  of  a  plot  of 
land  6  feet  square  within  the  limits  of 
Washington  and  Jefferson  streets  in  the  city 
of  Cape  May.  The  receiver  did  not  plead, 
but  the  telegraph  company  and  Robb  each 
pleaded  not  guilty.  At  the  trial  in  the 
Cape  May  circuit  of  the  issues  thus  raised 
the  facts  appeared  as  follows:  The  plain- 
tiff, as  owner  of  the  land  abutting  upon  the 
streets,  owned  also  the  locus  in  qtw,  subject 
to  the  public  easement.  Under  an  ordinance 
and  a  contract  between  the  city  of  Cape  May 
and  the  Franklin  Electric  Light  Company, 
dated  November  30,  1897,  and  running  to 
July  23,  1902,  the  company  became  bound 
to  light  the  streets  of  the  city  with  electric- 
ity, and  to  furnish,  erect,  and  maintain  all 
necessary  poles,  wires,  etc. ;  the  location  and 
erection  of  the  appliances  in  the  streets  be- 
ing subject  to  the  approval  of  the  city  coun- 
cil. Accordingly  a  pole  was  placed  about 
the  center  of  the  locus  in  quo,  and  wires 
strung  thereon.  In  June,  1899,  the  electric 
company  had  passed  into  the  hands  of  a 
receiver,  and,  the  pole  being  then  in  poor 
condition,  the  receiver  permitted  the  tele- 
graph company  to  erect  a  new  pole  in  its 
stead,  and  to  string  thereon  a  telephone 
wire;  the  pole,  however,  to  be  the  property 
of  the  electrjc  company.  Afterwards,  by 
virtue  of  an  order  of  the"  court  of  chancery, 
the  plant  of  the  electric  company  was 
turned  over  by  the  receiver  to  the  defendant 
Robb,  and  when  this  suit  was  brought  he 
was  carrying  out  the  contract  with  the  city 
for  lighting  the  streets,  and  for  that  purpose 
he  was  in  possession  and  use  of  the  pole  and 
some  of  the  wires.  Other  wires  on  the  pole 
were  used  by  him  for  private  lighting,  and 
the  telegraph  company  was  using  its  wire 
for  telephone  purposes.  On  this  state  of 
facts  the  trial  court  directed  a  verdict  for 
the  plaintiff  against  the  telegraph  company, 
of  which  no  complaint  is  now  made;  and 
also  directed  a  verdict  in  favor  of  Robb  for 
so  much  of  the  land  as  was  occupied  by  the 
pole,  and  instructed  the  jury  to  find  further 
in  his  favor  for  so  much  of  the  land  around 
the  pole  as  they  should  think  reasonably 
necessary  to  be  used  in  maintaining  and 
taking  care  of  the  pole.  To  such  direction 
and  instruction  the  plaintiff  excepted,  and, 
the  jury  having  found  Robb  not  guilty,  the 
plaintiff  seeks  to  reverse  the  consequent 
judgment. 

Before  considering  the  special  aspects  of 
the  controversy,  it  may  be  helpful  to  advert 
to  the  real  nature  of  an  action  of  ejectment. 
Originally  it  was  designed  to  recover  only 
damages  for  the  wrongful  ejection  of  the 
plaintiff  from  the  possession  of  land  in 
which  he  had  a  term  of  years.  Later  the 
recovery  was  extended  to  the  possession  of 
the  land.  To  succeed,  the  plaintiff  was  re- 
quired to  prove  a  lease  to  himself  for  a  term 
of  years,  made  by  a  lessor  entitled  to  the 
possession,  and  on  the  land  when  the  lease 
was  made,  his  entry  under  the  lease,  and 
57  L.  R.  A. 


ouster  by  the  defendant.  The  action  was 
usually  instituted  against  a  person  not  in- 
terested in  the  land,  callea  the  "casual 
ejector,"  who  gave  notice  of  the  suit  to  the 
actual  possessor,  and  he,  on  application  to 
the  court,  was  substituted  as  defendant. 
But,  as  a  condition  of  such  substitution,  the 
court  required  him  to  stipulate  that  at  the 
trial  he  would  confess  the  lease,  entry,  and 
ouster  alleged  by  the  plaintiff,  thus  leaving 
the  only  fact  to  be  proved  by  the  plaintiff 
the  title  of  his  lessor.  If,  however,  the 
claim  of  the  applicant  was  such  as  would 
not  warrant  him  in  ousting  the  plaintiff, 
and  yet  would  justify  his  own  possession,  as 
if  he  claimed  only  as  joint  tenant  with  the 
lessor,  then  he  stipulated  to  confess  ouster 
of  the  plaintiff  only  in  case  the  plaintiff 
should  prove  actual  ouster  of  the  lessor. 
If,  at  the  trial,  the  plaintiff  showed  such 
title  in  his  lessor  as  made  the  confessed 
ouster  wrongful,  or  if,  when  ouster  was  only 
conditionally  confessed,  he  showed  an  actual 
ouster  of  the  lessor,  or  a  title  against  which 
any  possession  by  the  defendant  was  wrong- 
ful,— ^then  he  recovered  damages  and  posses- 
sion; otherwise  his  suit  failed.  Thus  the 
technical  issue  in  the  case  was  always 
whether  the  defendant  had  wrongfully  oust- 
ed the  plaintiff.  Under  our  statute  the 
technical  issue  remains  the  same,  although 
presented  by  a  different  procedure.  The 
real  claimant,  the  old  lessor,  is  the  plain- 
tiff, and  his  complaint  is  that  the  defendant 
wrongfully  deprives  him  of  possession.  The 
defendant  is  the  real  counterclaimant,  and 
if  he  means  to  defend  absolutely  he  pleads 
not  guilty,  and  by  that  plea  admits  a  pos- 
session or  claim  of  title  which  should  ex- 
clude or  oust  the  plaintiff;  while,  if  he 
means  to  defend  only  for  a  possession  or 
claim  of  title  which  does  not  exclude  the 
plaintiff,— -e.  g.,  as  joint  tenant  with  him, 
— he  must  give  notice  with  his  plea  that  he 
admits  the  right  of  the  plaintiff  to  an  un- 
divided share  of  the  land  and  denies  actual 
ouster.  Brown  v.  Cotn1)Sy  29  N.  J.  L.  36. 
Then  if,  at  the  trial  on  the  simple  plea,  the 
plaintiff  shows  a  title  against  which  the  de- 
fendant's exclusive  possession  or  claim 
would  be  wrongful,  or,  on  the  plea  and  no- 
tice, he  shows  an  actual  ouster,  wrongful 
in  view  of  his  admitted  right,  or  a  greater 
right,  which  makes  the  defendant's  posses- 
sion a  wrongful  ouster,  the  plaintiff  will  be 
entitled  to  judgment;  otherwise  not.  In 
the  present  case,  the  locus  in  quo  being 
within  the  limits  of  public  streets,  a  prelim- 
inary question  arises  whether  the  plaintiff, 
as  owner  of  the  soil,  has  such  a  right  of 
possession  as  is  capable  of  supporting  the 
action  of  ejectment.  In  Cincinnati  v.  White, 
6  Pet.  431,  8  L.  ed.  452,  Mr.  Justice  Thomp- 
son urged  with  much  force  the  negative  of 
this  query;  but  in  New  Jersey  the  affirma- 
tive must  be  regarded  as  settled  by  the  de- 
cision of  this  court  reversing  the  judgment 
of  the  supreme  court  in  Wright  v.  Carter, 
27  N.  J.  L.  70.  See  State  v.  Laverack,  34 
N.  J.  L.  207;  Burnet  v.  Crane,  56  N.  J.  L. 
288.  28  Atl.  591.  The  plea  of  the  defendant 
Robb  is  simply  not  guilty ;  t.  0.,  that  he  has 
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a  possession  or  claim  which  rightly  excludes 
the  owner  of  the  soil.  It  is  established  by 
express  decision  in  this  state  that  the  public 
corporation,  which  represents  the  public 
right  to  the  use  of  streets,  may  maintain 
ejectinent  against  any  person,  even  the  own- 
er of  the  soil,  who  occupies  a  street  in  a 
manner  inconsistent  with  the  public  use. 
Hohoken  Land  d  Itnprov,  Co,  v.  Hohoken, 
36  N.  J.  L.  540.  From  this  it  logically  fol- 
lows that  the  owner  of  the  soil  cannot  main- 
tain ejectment  against  such  public  corpora- 
tion occupying  the  street  within  the  limits 
of  the  puDlic  right.  This  was  so  adjudged 
by  the  Federal  Supreme  Court  in  Cincinnati 
V.  White,  6  Pet.  431,  8  L.  ed.  452,  and  Bar- 
clay V.  Hoioell,  6  Pet.  498,  8  L.  ed.  477, 
cases  which  are  cited  with  evident  approval 
by  Mr.  Justice  Depue  in  Hohoken  Land  d 
Improv.  Co.  v.  Hohoken,  36  N.  J.  L.  540. 
The  same  exemption  from  successful  attack 
must  be  conceded  to  the  agencies  through 
which  the  public  corporation  exercises  its 
rights,  whether  those  agencies  be  designated 
by  employment  or  by  contract;  for  its  rights 
would  be  fruitless  if  they  could  not  be  used 
to  protect  the  individuals  through  whom 
they  may  be  lawfully  exercised,  and  with- 
out whose  intervention  the  corporation  could 
not  enjoy  them.  One  of  the  rights  belong- 
ing to  the  corporation  is  to  occupy  the 
streets  with  poles  and  wires  for  public  light- 
ing. This  right  was  expressly  conferred  by 
act  May  22,  1894  (P.  L.  1894,  p.  477),  ac- 
cording to  which  it  may  be  exercised  either 
directly  by  the  city  itself  or  indirectly 
through  parties  contracting  with  the  city, 
and  is  not  conditioned  upon  consent  of  the 
owner  of  the  soil.  Meyers  v.  Hudson  Coun- 
ty Electric  Co,  63  N.  J.  L.  573,  44  Atl.  713. 
When  the  contract  under  which  Robb  claims 
was  made,  this  statute  was  in  complete 
force;  and,  although  "An  Act  Concerning 
Townships,"  approved  March  24,  1899  (P. 
L.  1899,  pp.  372,  476),  attempts  to  repeal 
it,  yet,  as  the  title  of  this  act  limits  its 
operation  to  townships,  the  statute  still  re- 
mains effective  in  cities.  So  far,  therefore, 
as  Robb  occupied  the  streets  with  poles  and 
other  appliances  for  public  lighting,  and 
thereby  excluded    the    plaintiff,  the    ouster 


was  not  tortious,  and  a  verdict  of  not  guilty 
was  properly  directed. 

But  the  defendant  pleaded  not  guilty  for 
the  entire  locus  in  quo,  and  we  must  con- 
sider whether,  outside  of  the  space  occupied 
by  these  appliances  for  public  lighting,  he 
has  shown  a  right  to  the  exclusive  posses- 
sion which  his  plea  sets  up.  No  color  of 
right  is  shown  for  maintaining  apparatus 
for  private  lighting,  and  as  to  the  wire 
strung  for  that  purpose  the  defendant  was 
clearly  ^Ity.  The  plaintiff  urges  that  the 
wrongful  use  of  the  pole  to  sustain  this  wire 
should  be  visited  with  the  forfeiture  of  the 
entire  right ;  but  we  find  no  ground  for  sueb 
contention.  Such  a  judgment  would  inflict 
a  loss  upon  the  public  for  the  private  fault 
of  one  of  its  instruments.  The  plaintiff 
does  not  need  such  rigor  for  his  protection. 
So  far  as  the  appliances  are  not  used  for 
public  purposes,  this  suit  will  result  in 
abating  them;  so  far  as  those  required  foi 
public  purposes  have  been  wrongfully  used, 
the  plaintiff  can  be  compensated  by  an  ac- 
tion on  the  case  for  damages,  and  equity 
will  restrain  their  misuse  in  the  future. 

There  remains  for  consideration  the  de- 
fendant's claim  to  the  land  around  the  pole 
and  appliances,  found  by  the  jiiry  to  be 
necessary  for  his  use  in  maintaining  them. 
The  right  to  use  that  land  for  such  a  pur- 
pose did  not  justify  the  exclusive  possession 
admitted  by  the  plea.  It  was  only  the  right 
enjoyed  by  every  member  of  the  community 
while  in  actual  use  of  the  street.  It  was 
discontinuous,  and  lacked  the  permanent 
and  exclusive  characteristics  which  are  nec- 
essary to  support  or  defend  an  action  of 
ejectment.  As  a  personal  right,  it  was,  in 
essence,  like  a  private  right  of  way,  which 
cannot  constitute  a  defense  in  an  action  of 
ejectment  brought  by  the  owner  of  the  soil. 
Bitmet  v.  Crane,  66  N.  J.  L.  285,  28  Atl. 
591.  The  proper  conduct  of  the  trial  at  the 
circuit  required  a  verdict  that  the  defendant 
Robb  was  not  guilty  as  to  that  part  of  the 
locus  in  quo  which  was  actually  occupied  bv 
the  pole  and  other  appliances  used  for  pub- 
lic lighting,  and  that  as  to  the  residue  be 
was  guilty. 

The  present  judgment  should  he  reversed, 
and  a  venire  de  novo  awarded. 


NORTH   CAROLINA    SUPREME   COURT. 


B.  W.  HERRING 

V. 

W.  H.  ARMWOOD,  Appt, 

(130  N.  C.  177.) 

Oamaire  from  diminntfon  of  yield  be- 
cause of  breach  of  contract  to  furnish  fertil- 
izer to  assist  In  making  a  crop  Is  not  too  re- 
mote to  sustain  an  action  for  the  breach. 

(April  15,  1902.) 


Note. — As  to  damages  for  failure  of  crop 
through  breach  of  warranty  that  seeds  will 
grow,  see,  in  this  series.  Shaw  ▼.  Smith  (Kan.) 
11  L.  R.  A.  681,  and  Relger  v.  Worth  Co.  (N. 
C.)  52  L.  R.  A.  362. 
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APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Duplin  Coim- 
ty  in  favor  of  plaintiff  in  an  action  brought 
to  recover  possession  of  certain  cotton. 
Reversed. 

Statement  by  Oook,  J.: 

This  is  an  action  to  recover,  under  claim 
and  delivery  proceedings,  the  possession  of 
2  bales  of  cotton,  alleged  by  plaintiff  to  be 
his  property  and  to  be  worth  $81,  wrong- 
fully withheld  by  defendants  Defendant 
denies  plaintiff's  ownership,  and  that  his 
withholding  possession  is  unlawful,  and  al- 
leges that  the  cotton  is  worth  greatly  more 
than   $81;    and   for   a   second   defense   and 
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counterclaim  alleges  that  he  rented  the 
farm,  upon  which  the  cotton  was  raised, 
from  plaintiff  in  August,  1898,  under  the 
following  written  contract:  "I,  B.  W.  Her- 
ring, do  hereby  agree  to  rent  my  farm  to 
Henry  Armwood  for  the  year  of  1899  for  6 
bales  of  cotton  of  the  first  pickixig,  weigh- 
ing 500  pounds,  or  the  equivalent  in  money. 

1  do  also  agree  to  dig  marl  to  the  amount 
of  2,000  bushels,  more  or  less,  and  Henry 
Armwood  agrees  to  haul  the  same  and  scat- 
ter on  the  land," — and  that  it  was  under- 
stood and  agreed  that  defendant  was  to  use 
the  marl,  which  was  a  valuable  fertilizer, 
upon  the  crops  in  lieu  of  commercial  fer- 
tilizers, and  for  the  purpose  of  increasing 
the  yield  of  the  crops  of  cotton,  corn,  and 
other  crops,  and  materially  benefit  the  land, 
and  that  it  would  have  increased  the  yield; 
that  plaintiff  failed  and  refused  to  dig  the 
marl,  and  wholly  failed  to  perform  his  part 
of  the  contract  m  this  respect;  that  he  was 
ready,  able,  and  willing  to  perform  his  part 
of  the  contract  at  all  times ;  that  by  reason 
of  plaintiff's  breach  of  contract  he  lost 
greatly  in  the  decrease  of  the  yield  of  his 
crops,  and  time  and  labor  spent  upon  said 
land  in  cultivating  said  crops,  to  his  dam- 
age $150.  Plaintiff  admitted  the  written 
contract,  but  denied  the  other  allegations 
set  up  in  the  second  defense  and  counter- 
claim. 

Upon  the  trial  his  honor  submitted  the 
following  issues:  (1)  Is  the  plaintiff  the 
owner  and  entitled  to  the  possession  of  the 

2  bales  of  cotton  claimed  by  plaintiff?  (2) 
Was  the  property  in  the  possession  of  the 
defendant  at  the  time  of  the  seizure?  And 
be  refused  to  submit  the  following  issues 
tendered  by  defendant:  (1)  Was  it  agreed 
between  the  plaintiff  and  the  defendant  that 
the  plaintiff  should  dig  and  furnish  2,000 
bushels  of  marl,  more  or  less,  and  the  de- 
fendant should  haul  the  same  on  the  land 
rented,  to  be  used  under  the  crops  of  1899? 
(2)  Did  the  plaintiff  fail  and  refuse  to  per- 
form his  part  of  the  contract?  (3)  Was 
the  defendant  able,  ready,  and  willing  to 
perform  his  part  of  the  contract?  (4) 
What  damage  has  defendant  sustained?  To 
which  defendant  excepted.  B.  W.  Herring, 
the  plaintiff,  then  testified  that  *'the  de- 
fendant was  to  pay  6  bales  of  cotton  as  rent 
for  the  land,  and  that  he  had  paid  only  3 
bales.  The  2  bales  in  controversy  were 
raised  on  the  land  rented  from  him  by  the 
defendant,  and  were  carried  by  the  defend- 
ant to  Ruffin  Cameron's  gin  to  be  ginned. 
The  2  bales  were  seized,  at  Cameron's  gin, 
in  this  action.  The  defendant  was  present 
when  the  cotton  was  seized,  and  forbade 
Cameron  to  deliver  it  to  me,  and  I  forbade 
Cameron  to  deliver  it  to  him.  I  did  not 
agree  to  dig  any  marl  for  the  crop  of  1899. 
I  wanted  the  marl  dug  and  used,  because  I 
wanted  to  experiment.  It  takes  twelve 
months  for  marl  to  do  much  good.  The 
defendant  did  not  use  guano.  He  was  to 
cultivate  about  40  acres  of  land.  The  marl 
was  on  16  acres  of  the  land  he  rented  in  the 
year  1898.  The  land  on  which  the  marl 
was.,  was  new  ground  cleared  recently,  and 
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it  only  had  three  crops  on  it."  And  plain- 
tiff rested.  The  defendant  offered  the  fol- 
lowing evidence,  which  was  objected  to  by 
the  plaintiff,  and  excluded.  (Defendant  ex- 
cepts.) W.  H.  Armwood,  the  defendant^ 
testified:  "It  was  agreed  that  the  2,000 
biuihels  of  marl  should  be  hauled  on  the 
crop  for  1899.  I  lived  on  the  plaintiff's 
land  in  1898,  and  hauled  marl  on  15  or  16 
acres.  The  crops  were  increased  by  the  use 
of  the  marl  50  to  75  per  cent.  I  hauled  the 
marl  from  Mr.  Dan  Lee  Flowers.'  He  had 
the  bed,  and  furnished  Mr.  Faison  Hicks, 
Mr.  Ab  Herrinf^,  Andrew  Barfield,  and 
others  in  the  neighborhood.  My  crop  was 
decreased  by  a  failure  to  use  the  marl  at 
least  50  per  cent.  I  demanded  of  the 
plaintiff  to  dif^  the  marl,  and  it  was  agreed 
he  would  dig  it  in  September,  1898,  so  that 
I  could  use  it  on  the  crop  for  1899."  (All 
evidence  of  this  witness  in  reference  to  the 
marl  and  its  increase  upon  the  crops  was 
objected  to  by  the  plaintiff,  upon  the 
ground  that  it  was  too  remote.  Objection 
sustained.  Defendant  excepted.)  'Dan  Lee 
Flowers  testified:  "I  bargained  to  sell  to 
the  plaintiff  2,000  bushels  of  marl  to  be 
used  by  the  defendant,  and  the  same  was  to 
be  dug  in  1898.  I  have  used  marl  from  my 
bed  for  a  number  of  years,  and  it  always 
increases  the  production  of  my  crops  from 
50  to  100  per  cent;  in  other  words,  I  make 
twice  as  much  the  year  I  use  marl  upon 
the  same  land  as  I  do  without  it."  Ver- 
dict and  judgment  for  plaintiff.  Defendant 
excepted,  and  assigned  the  following  as  er- 
ror :  ( 1 )  For  that  the  court  failed  to  sub- 
mit an  issue  as  to  the  value  of  the  prop- 
erty; (2)  for  that  the  court  erred  in  refus- 
ing to  submit  the  issues  tendered  by  the  de- 
fendant; (3)  for  that  the  court  erred  in 
excluding  the  evidence  of  defendant,  Arm- 
wood,  and  Flowers,  tending  to  show  the  de- 
creased yield  of  the  crop  by  reason  of  the 
failure  of  the  plaintiff  to  furnish  the  marl 
to  be  used  thereon.     Defendant  appealed. 

MessTB,    SteTens,    Beaaley,    ft   Week* 

for  appellant. 

Messrs.  Allen  ft  Dortoh  for  appellee. 

Cook,  J.,  delivered  the  opinion  of  the 
court: 

The  sole  question  involved  in  this  appeal, 
when  stripped  of  its  technical  parapher- 
nalia, is  whether  an  action  for  damages 
mil  lie  for  a  breach  of  contract  in  failing 
to  furnish  fertilizers,  whereby  the  yield  of 
the  crop  was  decreased,  because  such  dam- 
age or  failure  in  the  yield  would  be  too  re- 
mote. His  honor  held  in  the  negative, 
which  we  think  was  error.  The  rule  as 
stated  in  Hadley  v.  Bawendale,  9  Exch.,  on 
page  353,  is  as  follows:  "Where  two  par- 
ties have  made  a  contract  which  one  of 
them  has  broken,  the  damages  which  the 
other  party  ought  to  receive  in  respect  of 
such  breach  of  contract  should  be  such  as 
may  fairly  and  reasonably  be  considered 
either  arising  naturally,  i.  e.,  according  to 
the  usual  course  of  things,  from  such 
breach  of .  contract  itself,  or  such  as  may 
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reasonably  be  supposed  to  have  been  in  the 
contemplation  of  both  parties  at  the  time 
they  made  the  contract,  as  the  probable  re- 
sult of  the  breach  of  it."  This  rule  is  sub- 
stantially repeated,  but  more  succinctly,  by 
Pearson,  J.,  in  Ashe  v.  De  Rosaett,  50  N. 
C.  (5  Jones  L.)  on  page  301,  72  Am.  Dec. 
552,  which  is  quoted  verbatim  in  Spencer 
V.  Hamilton,  113  N.  C,  on  page  50,  18  S. 
£.  167.  Recognizing  the  fact  that  the  yield 
of  crops  is  increasS  by  the  use  of  fertili- 
zers, and  applying  this  rule  to  the  case  at 
bar,  the  conclusion  is  irresistible  that  a  les- 
sening in  the  yield  would  be  the  natural 
result  of  A  failure  to  use  the  marl,  if  marl 
be  beneficial  to  the  growth  and  develop- 
ment of  the  crops,  and  that  the  lessened 
yield  would  be  incidental  to  such  breach, 
and  therefore  plaintiff  would  be  liable.  It 
is  common  knowledge  that  the  use  of  ma- 
nure, manipulated  fertilizers,  and  compost 
increases  the  yield  of  cotton,  com,  peanuts, 
etc.,  and  in  some  sections  are  considered  ab- 
solutely necessary  for  the  production  of  a 
profitable'  yield.  It  is  likewise  well  known 
that  the  use  of  marl  in  some  sections  of  the 
state  greatlv  increases  the  production.  And 
it  appears  from  the  contract  set  up  by  de- 
fendant, and  admitted  by  plaintiff,  that  he 
(the  plaintiff),  in  renting  the  farm,  agreed 
to  dig  2,000  bushels  of  marl  to  be  hauled 
and  scattered  upon  the  land,  and  by  his 
failure  to  do  so  it  is  alleged  that  the  yield 
was  greatly  lessened.  And  it  seems  to  have 
been  within  the  contemplation  of  both  par- 
ties that  the  use  of  the  marl  would  be  bene- 
ficial in  raising  the  crops;  and,  if  so,  then 
the  failure  to  use  it  would  necessarily  les- 
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sen  the  yield,  which  would  be  the  direct  re- 
sult of  the  breach  of  the  contract  in  not 
furnishing  it.  How  much  that  net  addi- 
tional yield,  if  any,  would  have  been,  ac- 
cording to  the  usual  and  natural  course  of 
things,  was  a  question  of  fact  to  be  found 
by  the  jury;  and  by  the  "net  additional 
yield"  we  mean  its  value  after  deducting 
its  necessary  expenses  in  harvesting,  etc.,  a> 
is  held  in  Spencer  v.  Hamilton,  113  N.  C. 
50,  18  S.  E.  167.  In  the  case  last  cited,  our 
court  held  that  the  tenant  could  plead,  as 
a  counterclaim  for  damages,  a  breach  of 
contract  upon  the  part  of  the  landlord  in 
not  draining  the  land  as  he  had  agreed  to 
do,  thereby  decreasing  the  yield,  in  an  ac- 
tion brought  to  recover  the  rent,  fik),  it 
must  necessarily  follow  that,  if  damages  be 
recoverable  for  a  breach  of  contract  which 
decreased  the  yield,  they  can  also  be  recov- 
ered for  a  breach  of  contract  whereby  the 
yield  was  not  increased.  It  requires  the 
same  time,  labor,  and  expense  in  preparing 
the  land,  and  in  plowing  and  hoeing  crops, 
upon  thin  and  unimproved  land,  as  it  does 
upon  well  improved,  manured,  and  fertilized 
land ;  and  w^e  know  that  the  products  of  the 
former  are  less  than  those  of  the  latter,  ac- 
cording to  the  usual  and  natural  order  of 
events.  The  defendant  had  a  ri^ht  to  have 
the  issues  tendered  by  him  submitted  to  the 
jury;  and,  if  he  could  sustain  them  by 
proper  proof,  he  would  be  entitled  to  re- 
cover such  amount  of  damages  as  he  might 
show  had  been  done  him  by  reason  of  the 
breach  of  the  contract. 

For  the  error  above  pointed  oat^  a  new 
trial  toill  be  atoarded. 


End  of  Cases  iit  Book  67. 
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6HOW1NG  the  Changes,  Progress,  and  Development  of  the  Law  durine  the  First  Quar- 
ter of  the  Judicial  Year  Beginning  with  October  1,  lOOd.  Classified  ^  Follows: 

I.  Public,  OpncrAL,  and  Statutobt  Mattbr8. 
11.  Contractual  and  CoitMutciAL  Hblation& 

III.  Corporations  and  A880ciation& 

IV.  DoMBSTio  Relations. 

y.  Fiduciary  and  Trust  Relatione 
VI.  Torts  ;  Nboliobncb;  Injuribs. 
VII.  PttOPBBTY  Rights  :  Will& 
VIII.  Civil  Rbubdibs. 
IX.  Criminal  Law  and  Practice. 


I.  Public,  Official,  and  Statutory  Matters. 


A  statute  making  a  contract  for  the  con- 
struction of  a  building,  in  which  the  con- 
tract price  is  payable  with  something  be- 
sides money,  so  far  invalid  as  to  furnish 
the  owner  no  protection  from  the  claims  of 
subcontractors  and  materialmen,  is  held  to 
be  an  unconstitutional  infringement  of  the 
owner's  right  to  the  nossession  and  enjoy- 
ment of  his  properly.  ^(C&l.)  726. 
Torrens  law. 

A  statute  providing  for  the  Torrens  sys- 
tem of  registering  land  titles  is  held  not  to 
be  unconstitutiunaL     (Minn.)  297. 
Eminewt  dotnaiii. 

A  statute  requiri^^  pnym^nt  of  damages 
for  injuries  to  a  business  through  the  tak- 
ing of  property  for  public  use  is  held  not  to 
be  unconstitutional  on  the  ground  that 
taxes  cannot  be  levied  for  such  purpose. 
(Mass.)   202. 

In  awarding  damage  to  one,  a  portion  of 
whose  land  is  sought  to  be  condemned  for 
public  use,  for  injury  to  his  remaining  land, 
it  is  held  that  injury  to  tracts  not  connected 
with,  and  held  under  different  titles  from, 
although  adjoining,  that  from  which  the 
parcel  is  taken,  cannot  be  considered.  (C. 
C.  A.  3d  C.)  932. 

Puhlio  improvement§. 

The  cost  of  a  street  improvement  is  held 
not  to  be  lawfully  assessable  against  abut- 
ting property,  where  the  contractor  is  re- 
quired by  the  ordinance  to  sustain  all  loss 
or  damage  arising  from  the  nature  of  the 
work  to  be  done  under  the  specifications, 
since  tliis  requirement  would  tend  to  in- 
crease the  cost  of  the  work.  (Cal.)  213. 
Highways. 

A  person  who  has  rightfully  placed  polen 
and  wires  in  a  street  for  the  purpose  of 
lighting  the  street  is  held  not  to  lose  his 
right  to  maintain  them  as  against  the  own- 
^r  of  the  soil  because  he  uses  them  wrong- 
fully for  private  lighting.  (N.  J.  Err.  & 
App.)  956. 

Ordina/nce  as  to  sideioalks. 

An  ordinance  providing  for  the  construc- 
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tion  of  a  cement  sidewalk  20  feet  wide  on 
each  side  of  a  street,  at  the  expense  of  the 
abutting  propertv,  is  held  not  to  be  unrea- 
sonable where  tne  locality  is  one  of  resi- 
dence and  business,  the  property  is  worth 
from  $150  to  $300  i>er  front  foot,  and  the 
existing  walks,  varying  from  6  to  20  feet 
in  width,  are  in  bad  condition.  (lU.)  127. 
Bioffolea. 
An  ordinance  requiring  bicycle  riders  to 
otrry  lamps  is  held  not  to  be  unconstitu- 
tional as  infringing  the  eoual  privileges  and 
immunities  of  bicycle  nders  because  not 
applying  to  other  silently  running  vehicles. 
(Iowa)  243. 

Prolate  judges, 
A  statute  giving  the  probate  judge  of  one 
county  a  salary,  and  reauirinff  him  to  ac- 
count for  all  fees  receivea,  while  the  judges 
of  all  other  counties  are  permitted  to  re- 
tain the  fees  as  their  compensation,  is  held 
to  be  in  violation  of  a  constitutional  provi- 
sion reauiring  the  general  assembly,  by  a 
law  uniform  in  its  operation,  to  provide  for 
and  regulate  the  fees  of  all  county  officers. 
(Mo.)  659. 

Foreign  partnership. 

A  statute  imposing  a  penalty  on  agents 
transacting  business  within  the  state  for 
foreign  partnerships  which  have  not  com- 
plied with  conditions  not  required  of  local 
partnershijps  is  held  to  be  void  as  discrimi- 
nating against  such  agents  in  favor  of  those 
of  local  firms.     (Vt)   666. 

Foreign  insurance  companies. 

Under  a  statute  requiring  insurance  com- 
missioners to  issue  a  license  to  a  foreign  in- 
surance company  to  do  business  in  the  state, 
if  satisfied  with  its  statement  showing  its 
financial  condition  and  standing,  it  is  held 
that  the  commissioners  have  no  authority 
to  question  the  method  of  computing  the  re- 
serve set  forth  in  the  statement,  or  to  enter 
upon  an  independent  valuation  of  such  re- 
serve.    (Vt.)  374. 

Telegraph  companies. 

A  statute  rendering  tel^^aph  companies 
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promptly  to  transmit  and  deliver  a  message 
IS  held  not  to  deprive  them  of  property 
without  due  proem  of  law,  or  deny  them 
the  equal  protection  oi  the  laws.  (&  C.) 
607. 

A  telegraph  ciMnpany  is  held  not  to  be 
"ilty  of  maintaining  a  common  nuisance 

ause  it  delivers,  at  a  place  not  under  its 
control,  which  is  used  and  resorted  to  for 
selling  pools  and  betting  on  horse  races,  to 
the  common  nuisance  and  annoyance  of  all 
good  citizens  in  the  neighborhood,  messages 
containing  the  information  necessary  to 
midb  transactions.  (Ky.)  614. 
Rules  of  evidence. 

A  statute  making  the  specification  of 
weights  in  bills  of  lading  issued  by  railroad 
companies  for  hay,  grain,  etc.,  shipped  over 
their  lines,  conclusive  evidence  of  the  cor- 
rectness of  such  weights,  is  held  to  be  un- 
oonstitutional.     (Kan.)  765. 

Removal  of  garbage. 

A  city  is  held  to  have  no  right  to  grant 
a  monopoly  to  one  individual,  b^  contract, 
to  enter  upon  the  private  premises  of  the 
inhabitants  of  the  city,  and  at  their  expense 
collect  and  remove  those  innoxious  substan- 
ces, such  as  ashes,  cinder,  and  other  sub- 
stances not  in  themselves  nuisances,  though 
if  allowed  to  accumulate  they  would  be- 
come such,  or  whidi  may  be  utilized  for 
some  beneficial  purpose.  (Neb.)  895. 
Food  laws. 

Prohibiting  the  sale  of  dairy  products 
containing  ao^  preservative  other  than  salt, 
sugar,  or  spirituous  liquors  in  specified 
cases,  or  the  sale  of  preservatives  for  sudi 
use,  is  held  to  be  beyond  the  power  of  the 
legislature,  when  the  use  of  preservatives  is 
not  declared  to  be  an  adulteration,  and  the 
statute  is  not  aimed  at  adulteration  gener- 
ally.    (N.  Y.)   178. 

Statutes  forbidding  the  manufacture  or 
sale  of  any  article  m  imitation  of  butter 
or  of  oleomargarine,  which  contains  any 
coloring  matter,  or  the  sale  of  any  sub- 
stance not  butter,  bat  having  the  appear- 
ance of  butter,  unless  sold  under  its  true 
name  and  plainly  marked,  and  requiring 
that  all  persons  dealing  in  food  shall,  upon 
proper  application  and  tender  of  price,  fur- 
nish a  sample  for  analysis,  are  held  to  be 
a  proper  exercise  of  the  police  power. 
(Ohio)   181. 

Taaes. 

The  exemption  of  corporations  which  do 
not  have  any  special  privileges  and  fran- 
chises from  the  operation  of  a  statute  im- 
posing a  franchise  tax  on  corporations 
which  do  have  such  franchises  or  privileges 
is  held  not  to  make  the  statute  unconstitu- 
tional for  lack  of  uniformity.     (Ky.)   33. 

An  ad  valorem  tax  upon  the  franchises  of 
a  street  railway  is  held  to  be  required  by 
a  constitutional  provision  which  declares 
that  all  property,  whether  owned  by  nat- 
ural persons  or  corporations,  shall  be  taxed 
in  proportion  to  its  value.     (Ky.)   50. 

The  deducticm  from  the  value  of  the  ci^ 
ital  stock  of  a  corporation,  in  assessing  it 
for  taxation,  of  the  total  amount  of  corpo- 
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ind^itedness  for 
current  expenses,  is  h^d  to  be  invalid  be- 
cause in  violation  of  the  constitutional  re- 
quirement of  equality  and  uniformity  in 
taxation.     (Minn.)   63. 

The  franchise  of  an  electric  light  and 
power  companv  which  has  a  right  to  use 
streets  and  alleys  of  the  city  is  held  to  be 
subject  to  taxation  under  laws  authorizing 
in  general  terms  the  taxation  of  real  and 
personal  property,  although  there  is  no  spe- 
cial provision  for  ascertaining  the  value  of 
the  franchise.     (Wash.)   78. 

The  renting  of  a  church  parsonage,  and 
using  the  rent  to  procure  another  residence 
for  the  pars<»i,  is  held  not  to  deprive  it  of 
its  exemption  from  taxation,  under  a  pro- 
vision that  exemption  of  parsonages  shall 
not  extend  beyond  the  buildings  and  prem- 
ises actually  occupied  as  such.     (S.  C.)  606. 

A  tax  on  all  remainders  or  reversions 
which  vested  prior  to  a  certain  date,  but 
which  shall  not  come  into  possession  until 
after  the  passage  of  the  act»  even  if  it  can 
be  regarded  as  a  tax  on  property,  and  not 
on  transfers,  is  held  to  be  invalid  as  not 
bearing  equally  up<m  the  entire  class  to 
which  the  property  belongs.     (K.  Y.)   540. 

The  privileges  and  immunities  of  citizens 
of  other  states  are  held  not  to  be  violated  by 
a  statute  taxing  the  resident  stockholders 
of  certain  corporations  in  the  town  in  which 
they  reside,  deducting  from  the  maricet 
value  of  the  stock  tlte  value  of  the  capital 
invested  in  real  estate  on  which  the  com- 
pany pays  taxes,  but  imposing  a  state  tax 
on  nonresident  shareholders  on  the  market 
value  of  their  shares,  without  any  provision 
for  deduction  of  cai»tal  invested  in  real  es- 
Ute.     (Conn.)  481. 

Local  eelf-government. 

The  establishment  and  control  of  a  water 
supply  system  is  held  to  be  a  matter  that 
pertains  to  the  municipality,  and  the  legis- 
lature is  held  to  have  no  power  to  take  the 
management  of  the  system  away  from  the 
appointees  of  the  municipality,  and  vest  it 
in  persons  for  whose  selection  it  provides. 
(Iowa)  244. 

An  act  creating  a  board  of  police  commis- 
sioners which  shall  have  exclusive  control 
of  the  police  officers  of  the  city,  naming  the 
first  members  of  the  board,  prescribing  the 
manner  in  which  their  successors  shall  be 
chosen,  and  setting  forth  their  powers  and 
duties,  is  held  not  to  be  an  imconstitutional 
deprivation  of  local  self-government.  (Ga.) 
230. 

The  legislature  is  held  to  have  no  power 
to  fbL  the  salaries  of  firemen  employed  by 
municipalities,  although  there  is  no  limita- 
tion on  such  power  in  the  Constitution^ 
since  that  is  a  matter  of  local*  government 
never  delegated  to  the  legislature.  (Ky.) 
775. 

Licenee  taw. 

The  exemption  of  real-estate  dealers  and 
contractors,  whose  business  does  not 
amount  to  $1,000  per  annum,  from  the  oper- 
ation of  an  ordinance  imposing  a  license  tax 
for  the  privilege  of  transacting  business  is 
held  to  be  unconstitutional  and  void  as 
class  le^lation,  where  such  contractors  and 


dealers  are  classified  with  other  persons  el 
fecting  sales,  to  whom  a  similar  exemption 
is  not  allowed.     (Pa.)  348. 

The  exemption  of  persons  who  go  from 
house  to  house,  or  place  to  place,  vending 
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their  own  products,  from  the  payment  of  a 
license  tax  imposed  by  statute  on  peddlers, 
is  held  not  to  render  the  act  invalid  as  in 
violation  of  the'  uniformity  clause  of  the 
Constitution.     (Neb.)   922. 


XL  Contractual  and  Commbroial  Relations. 


The  validity  of  a  sale  of  land  by  a  hus- 
band to  his  wife  is  held  to  be  determined 
by  the  law  of  the  state  where  the  land  is 
situated.     (La.)   353. 

Repudiation  of  contract. 
An  intention  to  repudiate  the  contract,  by 
a  buyer  of  scrap  iron  who  is  to  pay  for  each 
100  tons  as  delivered,  justifying  a  rescission 
by  the  seller,  is  held  to  be  snown  where, 
after  receiving  100  tons,  he  insists  on  hav- 
ing two  or  three  carloads  more  delivered  be- 
fore remitting  for  the  100  tons.  (Del.) 
225. 

Validity;  public  policy. 
An  accepted  offer  to  sell  or  deliver  arti- 
cles at  specified  prices  during  a  limited 
time,  in  such  amounts  or  quantities  as  the 
acceptor  may  want  or  desire  in  his  business, 
without  any  statement  of  the  amount  or 
quantity,  is  held  to  be  without  considera- 
tion, and  void.     (C.  C.  A.  8th  C.)   696. 

A  contract  between  a  sheriff  and  his  dep- 
uty, providing  that  the  deputy  as  such 
shall  collect  all  the  taxes  and  do  all  the 
work  of  the  sheriff's  office  in  one  district, 
and  that  he  shall  have  all  the  fees  and  com- 
missions allowei  by  law  upon  the  work 
done  by  him,  and  in  consideration  thereof 
shall  pay  the  sheriff  $100  a  year,  is  held  to 
be  in  violaticHi  of  the  state  statutes  prohib- 
iting the  sale  or  farming  of  any  office  under 
the  laws  of  the  state.  (W.  Va.)  417. 
Married  tDoman*8  contract. 
A  married  woman  is  held  to  be  liable  on 
her  guaranty  of  a  promissory  note  owned 
by  her  and  made  pavable  to  her  order,  and 
the  purchaser  of  such  a  note  is  held  not  to 
be  driven  to  an  inquiry  of  the  purpose  to 
which  she  intends  to  devote  the  proceeds  of 
a  sale  thereof.     (Neb.)   914. 

The  contract  of  a  married  woman  as 
surety  on  a  note  is  held  to  be  governed  by 
the  law  of  the  place  where  her  signature  is 
afiixed  and  the  instrument  delivered  to  the 
payee,  although  the  note  is  payable  in  an- 
other stete,  and,  as  against  the  makers,  has 
no  valid  inception  until  its  negotiation  in 
the  latter  stete,  if  the  surety  has  no  knowl- 
edge that  it  is  to  be  negotiated  there,  or  in- 
tention that  her  oontrs^  shall  be  governed 
by  the  laws  of  that  state.  (N.  Y.)  613. 
Infant's  contract. 
An  infant  is  held  not  to  be  bound  by  his 
warranties  in  a  contract  for  life  insurance. 
(R.  I.)  496. 

Insurance. 
An  insurance  company  is  held  not  to  be 
able  to  defeat  liability  on  ite  policy  because 
of  misrepresentations  in  the  application  as 
to  the  title  to  the  property  or  the  encum- 
brances thereon,  if  they  were  correctly 
stated  te  the  agent,  and  he  failed  to  make 
out  the  application  in  accordance  with  the 
information  given.  (Iowa)  328. 
57  Jx  R.  A. 


An  agreement  by  an  applicant  for  life  in- 
surance, that  the  medical  examiner  ap- 
pointed and  paid  by  the  insurer  shall  be 
the  agent  of  the  applicant  in  recording  the 
medical  examination,  is  held  to  be  prohib- 
ited by  public  policy.     (N.  Y.)   318. 

A  policy  insuring  a  railroad  company 
against  loss  fr(»n  liability  to  persons  who 
should  accidentally  ''sustain  personal  in- 
juries" on  its  road  under  circumstancee- 
which  impose  upon  the  insured  a  common- 
law  or  statutory  liability  for  the  injuries- 
is  held  not  te  cover  cases  of  instenteneous 
death  without  conscious  suffering  through 
injuries  for  which  insured  is  responsible,, 
where  the  stetutes  give  a  new  right  of  ac- 
tion to  the  personal  representatives  in  case 
of  death,  and  not  a  right  of  action  to  de- 
ceased which  survives.     (Mass.)   629. 

The  loss  to  be  made  good  under  a  policy 
of  fire  insurance  is  held  not  to  be  limited  to 
the  cost  of  replacing  the  structure  described 
in  the  survey,  if,  when  the  fire  occurs,  the 
statutes  require,  as  &  condition  of  rebuild- 
ing, more  substantial  and  expensive  struc- 
tural work.     (Pa.)   510. 

The  surrender  of  an  insurance  policy  ta 
the  insurer  for  ite  cash  value  is  held  not  to 
be  a  sale  which  can  be  disaffirmed  by  the 
administrator  of  the  insured,  on  the  ground 
of  the  latter's  infancy,  but  to  be  merely  a 
rescission  of  the  contract     (N.  C.)   505. 

A  life  insurance  agent  is  held  to  have  no 
implied  authority  to  accept  as  payment  of 
a  premium  on  a  policy  an  agreement  to  give 
him  credit  upon  his  individual  account, 
which  he  shall  trade  out  with  the  insured 
in  the  ordinary  course  of  business.  (Wis.) 
455. 

Insurance  against  loss  through  liability 
for  personal  injuries  is  held  not  to  constitute 
a  trust  fund  for  the  benefit  of  the  injured 
person,  and  he  is  held  to  have  no  right  to 
maintain  an  action  against  the  insurer  to 
reach  such  fund,  where,  before  his  claim 
against  the  insured  is  esteblished,  the  in- 
surer satisfies  its  obligation  to  him  under 
the  policy,  although  by  reason  of  the  insol- 
vency of  the  insured  the  claim  will  be  other- 
wise unenforceable.     (Mass.)    791. 

A  clause  in  a  policy  of  fire  insurance  re- 
quiring the  assured  to  keep  the  books  and 
inventories  of  his  business  securely  locked 
in  a  fire-proof  safe  at  night  and  at  ail  times 
when  the  building  is  not  actually  open  for 
business,  is  held  not  to  apply  to  a  suspen- 
sion of  business  caused  by  a  fire  raging  in 
the  vicinity  and  threatening  the  consump- 
tion of  the  building,  the  same  not  being  ac^ 
tually  shut  up,  and  business  operations  be- 
ing interrupted  because  of  the  threatened 
danger.     (Ga.)  752. 

An  insurer  which  receives  an  assignment 
of  the  mortgagee's  claims  against  the  mort> 
gagor  upon  paying  him  the  amount  due  by 
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it  under  iU  policy  on  mortgaged  property 
is  held  to  have  no  right,  in  an  aecountiny 
of  all  suma  received  from  the  varioua  poll- 
ciea  on  the  property  by  the  mortgagee,  who 
is  seeking  to  enforce  his  mortg^g^  for  an 
unpaid  balance,  to  insist  that  he  should  be 
charged  with  the  portion  of  the  sum  re- 
ceived under  another  policy  which  he  is 
charged  to  have  wrongfully  permitted  to 
have  gone  to  the  mortgagor,  where  the 
amount  kept  by  him  out  of  such  payment 
was  more  than  the  share  of  the  mortgage 
indebtedness  chargeable  to  that  policy. 
(C.  C.  A.  8th  C.)  692. 

Banks, 
^  False  representations  by  a  defaulting 
bank  presiaent  as  to  his  liability  to  the 
bank  and  the  value  and  condition  of  securi- 
ties already  furnished  by  him,  are  held  not 
to  be  binding  upon  the  bank,  so  as  to  enable 
a  person  fumishinff  securities  at  his  re- 
quest, with  knowledge  of  the  purpose  for 
which  he  intends  to  use  the  same,  to  rely 
upon  such  representations  as  a  defense  in  a 
subsequent  action  by  the  bank  to  foreclose 
its  lien  on  such  securities.     (Neb.)  811. 

A  depositor  who,  by  n^liffence  in  failing 
to  detect  forgeries  amons;  ue  vouchers  re- 
turned by  the  bank,  ana  to  give  the  bank 
notice  thereof,  causes  loss  to  the  bank, 
either  by  enabling  the  forger  to  repeat  his 
fraud,  or  by  depriving  the  bank  of  an  op- 
portunity to  obtain  restitution,  is  held  to 
be  responsible  for  the  damage  caused  by  his 
default.     (N.  Y.)  629. 

The  payee  of  a  cashier's  chedc  indorsed  in 
payment  of  chips  to  be  used  in  gambling 
may  enforce  payment  thereof  against  the 
maker,  notwithstanding  the  check  has  al- 
ready been  paid  to  the  indorsee,  where  pay- 
ment was  niade  to  the  latter  after  notice  of 
the  invalidity  of  the  consideration  for  the 
indorsement.     (N.  D.)  341. 

Billa  and  notes, 

A  note  given  to  reimburse  a  surety  on  a 
ftddity  bond  for  what  it  has  been  compelled 
to  pay  because  of  the  principal's  embezzle- 
ment, on  condition  that  the  surety  would 
not  prosecute  the  principal  for  the  defalca- 
tion, IB  held  to  be  void.  (Ala.)  212. 
Bonds. 

A  county  treasurer  and  sureties  on  his 
bond  are  held  to  be  liable  for  the  Ices  of 
money  by  the  failure  of  a  bank  in  which  it 
was  deposited  for  safe  keeping,  in  good 
faith,  in  the  belief  that  the  ba^  was  sol- 
vent.    (Neb.)   303. 

BUls  of  lading. 

Money  paid  by  the  drawee  upon  a  draft 
drawn  against  "indorsed  bills  of  lading** 
which  are  in  fact  fictitious,  and  accepted 
"against"  such  bills  in  ignorance  of  the 
fraud,  is  held  to  be  recoverable  from  the 
payee.  (C.  C.  A.  2d  C.)  689. 
Judicial  sales. 

Annual  crops  growing  on  the  land  are 
held  not  to  pass  to  a  purchaser  at  Judicial 
sale.     (Neb.)  920. 

An  executor  offering  land  for  sale  at  pub- 
lic outcry  is  held  to  have  the  right  to  with- 
67  L.  R.  A. 
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draw  the  same  at  any  time  befort  Um  hamr 
mer  falla.     (Ga.)   784. 

Broken. 

Refusal  to  comply  with  a  contract  to  par- 
chase  real  estate,  by  reason  of  which  the 
broker  who  nM(otiated  the  sale  is  deprived 
of  his  commission,  is  held  to  render  Uie  in- 
tending purchaser  liable  for  the  damages 
thereby  inflicted  on  the  broker,  although  he 
had  agreed  to  look  to  the  seller  for  bis  com- 
mission.    (Wash.)  401. 

Warehousemen. 

The  value  of  wheat  stored  in  &  public 
warehouse  at  the  owner's  r&ak  of  fire  is  held 
not  to  be  recoverable  by  the  owner  from  the 
warehouseman  in  case  of  a  subsequoit  fire, 
where  the  identical  wheat  stored  was  sold 
according  to  the  custom  of  the  warehouse- 
man, known  to  the  own^,  to  comminsle 
grain  so  deposited  for  storage  with  luw 
quality  belonging  to  him,  and  from  sudi 
mass  to  sell  &om  time  to  time  and  repleo- 
ish  with  such  other  grain  as  should  be 
brought  to  him  for  storage  or  he  should 
buy,  and  when  the  warehouse  burned  it  eon- 
teined  enough  wheat  of  the  quality  stored 
to  replace  the  same,  and  the  warehouseman 
had  at  all  times  kept  on  hand  sufi^ent  in 
quantity  and  quality  to  replace  all  wheat 
stored  with  him.     (Kan.)  267. 

For  the  deterioration  of  goods  while  in 
cold  storage  the  warehouseman  is  held  to  be 
responsible  notwithstanding  a  stipulation, 
in  the  receipt  issued  for  the  goods,  to  the 
effect  that  ne  will  not  be  responsible  for 
"damage"  to  the  goods.     (La.)  271. 

A  natural  ^as  ciMnpany  having  authority 
to  lay  ite  mains  in  a  public  street  and  sup- 
ply gas  to  consumers,  charging  a  flat  rate 
by  the  month,  or  a  certein  meter  rate  per 
thousand  feet,  is  held  to  have  no  right  to 
enforce  the  latter  rate  against  a  single  con- 
sumer if  it  makes  an  unjust  discrimination 
against  him.     (Ind.)   761. 

Principal  and  agent. 

One  purchasing  a  piano  from  an  agent 
is  held  to  be  bound  to  take  notice  that,  un- 
less it  is  expressly  given,  the  agent  has  no 
authority  to  take  a  note  for  the  purchase 
price  payahle  to  himself,  and  that  no  title 
can  be  acquired  to  the  instrument  in  ex- 
change for  such  note,  unless  the  transaction 
is  ratified  by  the  principal,  or  a  custom  to 
take  such  notes  is  shown.  (Ky.)  451. 
Carriers. 

A  carrier  is  held  not  to  be  obliged  to 
honor  a  coupon  from  a  commutetion  book 
of  tickets  intended  for  passage  between  des- 
ignated poinU,  and  which  provide  that  they 
are  not  "good  unless  detached  by  the  con- 
ductor/' when  the  coupon  has  been  deteched 
by  the  commuter  and  the  book  left  with  a 
member  of  his  family,  so  that  it  is  not  pres- 
ent when  he  tenders  the  coupon  in  payment 
of  fare.     (Md.)   275. 

A  passenger  who  leaves  his  car  of  his  own 
volition,  for  some  purpose  of  his  own  not 
incident  to  the  journey  he  is  pursuing,  and 
at  a  place  not  designed  for  the  discharge  of 
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passengers,  is  held  not  to  be  entitled  to  the 

{protection  of  a  statute  making^  a  carrier 
table  for  all  personal  damage  inflicted  on 
a  passenger  being  transported  over  its  road. 
(Neb.)  890. 

An  agreement  by  a  passenger,  when  pro- 
curing a  mileage  ticket  at  a  reduced  rate, 
not  to  hold  the  railway  company  liable  for 
injuries  received  while  riding  on  freight 
trains,  is  held  to  be  unenforceable  with  re- 
spect to  such  freight  trains  as  are  desig- 
nated by  the  carrier  to  carry  passengers 
generally.     (Or.)  616. 

A  carrier's  contract  limiting  liability  for 
loss  to  a  specified  amount  is  held  to  have 
no  application  to  the  damages  to  be  recov- 
ered for  its  failure  to  comply  with  a  no- 
tice of  stoppage  in  trantitu  after  it  had 
agreed  to  do  so.  (N.  Y.)  527. 
Holidays, 

The  owner  of  an  option  which  matures  on 
a  holiday  is  held  to  have  no  right  to  exer- 
cise the  option  on  the  succeeding  day,  where 
the  statutes  make  no  provision  for  the  sus- 
pension of  general  business  on  the  holiday. 
(N.  Y.)  173. 

Ouaranty. 

A  written  guaranty  of  the  salary  and  ex- 
penses of  a  detective  in  working  up  a  mur- 
der case  is  held  not  to  continue  after  con- 
viction of  a  suspect,  and  settlement  of  the 
bill  for  services  to  that  time,  although  the 
^aranty  is  not  canceled  or  recalled. 
(Wyo.)  468. 

Landlord  and  tenant. 

Keeping  the  keys  for  five  days  after  the 
flocpiration  of  a  monthly  period,  and  re- 
maining in  possession  ol  the  leased  property 


for  the  purpose  of  cleaning  up  rubbishy 
after  the  refusal  of  the  landlord  to  accept 
the  keys  at  the  expiration  of  the  month,  are 
held  to  render  the  tenant  liable  for  another 
month's  rent.     (Conn.)   222. 

A  covenant  in  a  lease  against  assigning 
or  subletting  is  held  not  to  be  violated  by 
placing  a  care  taker  in  possession  during 
the  tenant's  absence.     (K.  Y.)  317. 

A  tenant  is  held  to  have  no  right  to  re- 
move fixtures  annexed  to  the  freehold,  which 
are  placed  on  leased  land,  in  the  absence  of 
a  contract  giving  him  the  right  to  do  sa 
(Ga.)   669. 

Usury, 

Whether  or  not  a  loan  by  a  fordgn 
building  and  loan  association  to  a  resident 
of  the  state,  secured  by  mortgage  on  land 
within  the  state,  is  usurious,  is  held  to  be 
determined  by  the  local  laws,  notwithstand- 
ing the  notes  are  payable  at  the  domicil  of 
the  corporation,  if  it  has  localized  its  busi- 
ness by  establishing  boards  throughout  the 
state  to  which  payments  on  loans  are  to  be 
made.     (Miss.)   793. 

Where  a  debtor  executes  a  note  and  mort- 
gage for  a  loan  of  money  at  a  lawful  rato 
of  interest,  and  at  its  maturity  enters  into 
a  new  contract  with  the  lender  for  a  further 
extension  of  the  loan,  which  is  tainted  with 
the  vice  of  usury,  and  the  lender  by  agrees 
ment  retains  the  noto  and  mortgage  as  col- 
lateral security  to  the  usurious  contract,  it 
is  held  that,  in  a  suit  to  enforce  the  mort- 
gage security,  the  lender  is  restricted  in  his 
recovery  to  the  amount  due  on  the  indel^ 
edness  at  the  time  of  making  the  usurious 
contract,  after  which  all  interest  is  by  foroa 
of  the  suit  forfeited.     (Neb.)  910. 
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Am  to  taxation  of  corporate  franchises,  and  I 
discrimination  against  foreign  corpora- 1 
tions^  see  supra,  !•  | 
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As  to  oontracte  of  married  women,  see  su- 
pra, II.,  infra,  VIII. 

The  validity  of  a  marriage  is  held  to  be 
determined  b^r  the  law  of  the  place  where 
the  marriage  is  solemnized;  and  a  marria^ 
legal  where  solemnized  is  held  to  be  valid 
everywhere.     (Neb.)   165. 

Although  the  beginning  of  a  cohabitation 
was  meretricious,  each  of  the  parties  hav- 
ing a  lawful  spouse  then  living,  it  is  held 
that  there  is  sufficient  evidence  of  a  lawful 
marriage  where,  after  Uie  obstedes  thereto 
were  removed  by  decree  of  divorce,  the  par- 
ties continued  for  a  long  term  of  years  to 
live  together  as  husband  and  wife,  and  con- 
tinuously represented  themselves  to  the 
public  as  such,  and  five  children  were  bom 
of  the  union,  whom  the  parente  unitedly 


represented  to  the  public  and  caused  to  be 
baptized  into  church  as  the  ehildren  of  law- 
ful wedlock.     (Neb.)   917. 

A  man  who  receives  property  in  trust  for 
the  support  of  his  wife  and  children  is  held 
to  have  no  right,  after  mingling  the  income 
with  his  own  funds  for  a  period  of  years, 
without  keeping  or  stating  an  account,  and 
making  improvemente  on  the  trust  prop- 
erty, to  go  back,  charge  himself  with  the  in- 
come received,  and  credit  the  account  witii 
the  cosU  6f  the  improvements,  leaving  him- 
self debtor  to  the  beneficiaries,  on  the  theory 
that  it  was  his  personal  duty  to  support  his 
family,  for  the  purpose  of  preventing  his 
creditors  from  reaching  the  improvements. 
(Va.)  728. 


V.  FlDUCIABT   AND    TbUST   RELATIONS. 


In  order  to  obtein  a  preference  over  gen- 
eral creditors  of  an  insolvent  trustee,  it  is 
held  that  the  cestui  que  trust  must  show 
67  L.  R.  A. 


I  that  the  estete  out  of  which  he  dalms  sadi 
preference  has  been  increased  to  some  sk- 
tent  by  the  misapprc^riatioa  of  trust  pro^ 
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erty,  and  he  is  held  to  be  entitled  to  a  pref- 
erence to  the  extent  of  such  increase  only. 
(Neb.)   885. 

The  title  of  land  sold  and  deeded  by  a 
guardian  to  her  husband  is  held  not  to  pass 
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to  a  purchaaer  who  has  notice  of  their  relar 
tionship;  and  ejectment  for  its  recovery  is 
held  to  be  maintainable  hj  the  ward. 
(Kan.)  575. 


VI.  Torts;  Negligence;  Ivjvbseb. 


A  bank  falsely  certifying  that  an  insur- 
ance company  has  its  authorized  capital  on 
deposit^  for  the  purpose  of  inducing  the  in- 
Burnnce  commissioner  to  grant  it  a  license, 
is  held  to  be  liable  to  perscms  who  are  dam- 
aged by  the  purchase  of  the  stock  in  reliance 
thereon.     (0.  C.  A.  6th  C.)    108. 

Vacation  or  obstruction  of  street. 

Damages  for  injury  to  property  by  dis- 
continuing a  portion  of  the  street  on  which 
it  is  situated,  so  that  traffic  is  diverted  from 
it,  trade  diminished,  and  its  value  lessened, 
although  access  to  it  still  exists  by  a  longer 
route,  are  held  not  to  be  recoverable  under 
a  statute  providing  for  the  payment  of 
damages  sustained  by  the  discontinuance  of 
a  highway.     (N.  H.)  282. 

One  whose  property  is  cut  off  from  access 
to  markets,  and  from  communication  with 
his  fellow  men,  by  neglect  of  the  county 
commissioners  to  keep  the  highway  leading 
to  it  in  repair,  is  held  to  suffer  a  special 
injury  which  will  entitle  him  to  maintain 
an  action  against  the  commissioners. 
(Md.)  279. 

The  permanent  obstruction  of  a  street 
within  200  feet  of  the  property  of  an  abutr 
ting  owner,  cutting  him  on  from  his  usual 
and  only  direct  access  to  the  business  por- 
tion of  the  town,  thereby  depreciating  the 
value  of  his  property,  is  held  to  inflict  spe- 
cial injury  on  him,  for  which  he  may  re- 
cover damages.     (Ind.)  508. 

Liability  of  municipal  corporations. 

The  operation  of  a  stone-crushing  ma- 
chine to  prepare  material  for  constructing 
and  repairing  its  highways  is  held  to  be  a 
^vemmental  act  of  a  municipality,  so  that 
it  will  be  exempt  from  liability  for  injury 
to  an  employee  through  a  defect  in  the  ma- 
chine, although  the  machine  is  located  sev- 
eral miles  from  the  place  where  the  mate- 
rial is  to  be  used.     (Conn.)  218. 

The  mere  fact  of  an  explosion  of  gas  in  a 
sewer  is  held  not  to  be  sufficient  to  charge 
the  municipality  with  liability  for  the  in- 
jury caused  thereby.     (Mo.)    136. 

An  unorganized  assemblage  of  merry- 
makers to  the  number  of  1,000  in  the  mam 
street  of  a  city,  exploding  fireworks,  ob- 
structing the  use  of  the  street,  and  endan- 
gering life  and  property,  is  held  to  be  a 
"riotous  or  tumultuous  assemblage  of  peo- 
ple," within  the  meaning  of  a  statute  mak- 
ing the  municipality  liable  for  injuries  done 
by  such  an  assemblage.  (Ky.)  130. 
Injury  to  servants. 

Injury  received  by  a  young  man  seventeen 
years  old  while  helping  brakemen,  at  their 
request,  to  load  a  piano,  is  held  to  be  within 
the  rule  which  exempts  the  master  from  lia- 
bility to  one  who  is  injured  while  helping 
his  servants,  at  their  request,  by  reason  of 
their  negligence.  (Ky.)  266. 
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The  n^ligent  act  of  a  foreman  with  gen- 
eral c(Mitrol  and  authority  to  employ  and 
disohaige  workmen,  in  ordering  a  subwork- 
man  upon  an  elevator^  and  himself  operatr 
ing  the  elevator  with  negligence,  to  the 
workman's  injury,  in  held  not  to  be  the  act 
of  a  fellow  servant^  but  of  a  vice  principal. 
(Neb.)   147. 

The  duty  of  usine  a  fender  provided  by 
the  owner  of  a  vessd  to  aid  in  docking  it  iB 
held  not  to  rest  upon  him,  and  he  is  there 
fore  held  not  to  be  liable  for  injuries  to  an 
employee  resulting  from  the  neglect  of  the 
mate  to  use  it  in  bringing  the  vessel  into 
the  dock,  although  the  injured  employee 
works  under  the  immediate  orders  of  the 
mate.     (Conn.)    494. 

The  death  of  a  servant^  caused  by  crim- 
inal violence  of  a  mob  of  strikers,  is  held  to 
impose  no  liability  on  the  master,  under  a 
statute  making  him  liable  for  death  result- 
ing from  injuries  inflicted  by  his  negligence 
or  wrongful  act.     (Ky.)  447. 

Using  a  switch  engine  without  a  hand- 
hold on  the  tender  is  neld  not  to  eonstituta 
an  assumption  of  the  risk  of  such  defect  by 
the  employee,  where  the  statute  makes  rail- 
road companies  liable  for  injuries  to  em- 
ployees from  "any  defect  in  the  machinery, 
ways,  or  appliances,"  and  makes  void  any 
agreement  to  waive  the  benefit  of  the  sta^ 
ute.     (N.  C.)  817. 

A  servant  having  authority  to  direct  and 
control  others  is  held  to  be  a  vice  principal 
of  the  master,  for  whose  n^ligence  the 
master  is  liable,  although  he  is  not  engaged 
in  performing  the  absolute  duties  of  the 
master,  when  he  commits  a  negligent  act 
causing  injury  to  one  under  his  control,  and 
is  not  actually  engaged  in  exercising  his 
power  of  superintendence  over  the  injured 
servant,  under  a  statute  making  all  serv- 
ants who  have  authority  to  direct  and  su- 
perintend other  servants  vice  principals  of 
the  master.     (C.  C.  A.  8th  C.)  707. 

A  railroad  company  running  its  trains 
over  another  road  by  permission  is  held  to 
be  liable  to  its  employees  for  the  n^ligenoe 
of  the  servants  of  the  licensing  corporation 
in  the  discharge  of  the  absolute  duties  of 
the  master,  but  not  to  be  liable  for  their 
negligence  in  discharge  of  their  duties  as 
servants.  (C.  C.  A.  8th  C.)  712. 
Injury  to  passengers, 

A  carrier  is  held  to  be  liable  for  nervous 
shock  to  a  passenger,  resulting  from  a  jar 
to  the  nervous  system  which  accompanies  a 
blow  to  the  person,  caused  by  being  thrown 
from  the  seat  through  the  carrier's  negli- 
gence; and  it  is  held  not  to  be  necessary  to 
show  that  the  shock  is  the  consequence  of 
the  blow.     (Mass.)  201. 

The  voluntary  exposure  of  the  body  be- 
yond the  sides  of  a  moving  train^  by  a  pas- 


cenger  riding  on  the  platform,  is  held  to  be 
Bu^  neffligence  as  will  preclude  recovery 
for  his  death,  caused  by  cominff  in  contact 
with  an  iron  post  near  the  track.  (Blinn.) 
«39. 

Injury  to  a  passenger  by  reason  of  the 
unsafe  condition  of  the  depot  premises, 
which  the  passenger  must  use  to  reach  his 
train,  is  held  to  render  the  carrier  liable, 
notwithstanding  the  fact  that  the  premises 
Are  used  by,  and  are  in  possession  of,  a 
xinlon  depot  company  or  its  receiver,  with 
whom  the  railroad  company  contracts  for 
terminal  facilities.     (Wash.)   390. 

One  who  enters  and  rides  upon  a  train 
which  he  knows,  or  by  the  exercise  of  rea- 
sonable diligence  could  know,  is  prohibited 
from  carrying  passengers,  is  held  to  be  a 
trespasser,  and  not  a  passenger;  and  the 
only  duty  of  the  railroad  company  toward 
him  is  held  to  be  to  abstain  from  wanton 
or  reckless  injury  to  him.  (C.  C.  A.  8th 
C.)  700. 

Railroada. 

A  railroad  company  operating  a  portion 
of  its  railroad  bridge  as  a  toll  briage  for 
travelers  with  horses  is  held  to  be  under  a 
duty  to  keep  a  lookout  for  the  purpose  of 
discovering  whether  or  not  teams  on  the 
liridge  have  become  so  frightened  by  trains 
also  on  it  as  to  become  unmanageable  and 
dangerous.     (Ky.)   781. 

Elevated  railroads. 

The  owner  of  an  apartment  house  is  held 
to  have  no  right  to  recover  damages  from 
an  electric  elevated  railroad  company  whose 
tracks  cross  the  highway  within  19  feet  of 
his  property,  where  the  "injury  differs  from 
that  suffered  by  the  general  public  only  in 
the  proximity  of  the  tracks.  (111.)  237. 
Street  railways. 

The  removal,  by  a  street  railway  com- 
pany, of  snow  from  its  tracks  to  the  adja- 
cent roadway  in  such  a  manner  as  to  leave 
a  deep  ditch  and  render  the  street  unsafe 
and  dangerous  for  public  travel,  is  held  to 
render  the  company  liable  for  injuries  to 
travelers  caused  thereby.  (Wis.)  465. 
Turntables. 

A  railroad  company  is  held  to  be  liable  to 
Infants  of  tender  years  for  injuries  inflicted 
by  a  turntable  maintained  by  it  in  an  un- 
fenced  lot  so  near  a  public  way  as  to  be 
likely  to  attract  children  to  play  on  it,  un- 
less it  exercises  reasonable  care  to  have  it 
safely  fastened.  (Iowa)  561. 
Explosion  of  boiler. 

Liability  for  damages  to  a  neighbor, 
caused  by  the  explosion  of  a  steam  boiler, 
is  held  not  to  arise  where  one  places  the 
boiler  upon  his  premises,  and  operates  it  in 
a  lawful  business,  with  care  and  skill. 
(W.  Va.)  410. 

Failing  toalls. 

The  owner  of  walls  left  standing  after  the 
destruction  of  the  building  l^  fire  is  held 
to  be  under  no  obligation  to  adjoining  prop- 
erty owners  to  remove  or  protect  the  walls, 
until  he  has  had  a  reasonable  time  to  make 
necessary  investigation  and  take  such  pre- 
cautions as  are  required.  (Mass.)  132. 
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Libel 


A  communication  transmitted  by  a  com- 
mercial agency,  that  a  certain  person  hor) 
made  an  assiepmient  for  the  benefit  of  cred- 
itors, when  l3ie  information  received  by  it 
was  tliat  he  had  made  an  assignment  to  se- 
cure the  indorser  of  a  note,  is  held  not  to  be 
Privileged  as  a  matter  of  law.  (C.  C.  A. 
stC.)  475. 

Fright. 
One  frightenin|^  a  woman  so  as  to  cause 
nervous  prostration,  by  stealthily  entering 
her  home  in  the  night-time  and  committing 
a  trespass  on  her  husband's  property,  is 
held  to  be  liable  to  her  in  damages  there- 
for.    (Iowa)  559. 

Injury  by  horse. 
From  the  fact  that  a  quiet,  gentle  horse 
was  left  standing  untied  in  the  public 
street,  free  from  the  presence  of  anything 
which  might  frighten  or  disturb  him,  it  ap- 
pearing that  uie  driver  had  been  accus- 
tomed to  use  the  horse  in  that  way  for 
many  years  without  an  accident,  it  is  held 
that  no  inference  can  arise  that  the  act  was 
negligent.     (N.  J.  Err.  &  App.)   627. 

Druggists. 
One  who  by  mistake  sells  to  a  person  a 
poisonous  drug  for  a  harmless  medicine  is 
held  to  be  liable  to  a  third  person  who 
without  negligence  takes  the  druff  for  medi- 
cine, for  damages  resulting  to  nim  there- 
from.    (W.  Va.)   428. 

Ice  on  sideivalk. 
A  landlord  is  held  not  to  be  liable  for  in- 
jury received  by  a  person  from  falling  on 
ice  which  had  been  allowed  by  the  tenant 
to  accumulate  and  remain  on  a  sidewalk 
abutting  the  rented  premises,  although  the 
ice  resulted  from  water  flowing  from  the 
landlord's  property  through  a  ditch  placed 
there  by  the  landlord  for  the  purpose  of 
carrving  off  the  refuse  water  across  the 
sidewalk.     (6a.)   749. 

Negligence  of  infants. 
Negligence  of  an  infant  in  performance  of 
his  contract  to  thresh  grain,  which  results 
in  the  destruction  of  the  grain  and  the  shed 
covering  it  by  fire  set  by  sparks  from  the 
engine,  is  held  not  to  render  him  liable  for 
the  loss.     (Tenn.)  673. 

Dangerous  premises. 

The  liability  of  one  who  by  express  invi- 
tation induces  a  person  to  make  use  of  a 
portion  of  premises  for  an  expressed  pur- 
pose is  held  to  be  confined  within  the  limits 
of  the  invitation,  and  not  to  extend  to  inju- 
ries received  by  the  person  invited  while 
using  the  premises  for  a  purpose  not  ex- 
pressed, and  not  authorized  by  the  invita- 
tion.    (N.  J.  Err.  &  App.)  307. 

A  boy  six  years  old,  knowing  that  hot 
water  will  burn,  is  held  to  have  no  right  to 
recover  damages  for  injuries  received  from 
voluntarily  or  carelessly  walking  into  a  pool 
of  it  formed  by  emptying  a  b(»Ter  on  prem- 
ises upon  which  he  is  trespassing.  (Ark.) 
724. 

Fraudulent   conveyance. 
A  wife  who  takes  a  conveyance  of  prop- 
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ertj  from  her  husband  with  knowledge  that 
he  intends  therebv  to  hinder  and  defraud  his 
creditors,  and  who,  in  order  to  procure  a 
loan  to  herself,  conveys  the  property  as  se- 
curity to  one  ignorant  of  the  fraud,  is  held 
to  be  personally  liable  to  a  judgment  cred- 


itor of  her  husband  for  the  amount  of  the 
loan,  or  a  suAiciency  thereof  to  satisfy  such 
judgment,  although  the  property  was  con* 
veyed  to  her  in  payment  of  an  alleged  debt 
due  her  by  her  husband.     (Ga.)  764. 


VII.  Pbdpebtt  Rights;  Wnxs. 


The  vendor's  interest  in  a  partially  per- 
formed contract  to  purchase  land  of  which 
the  vendee  has  been  put  in  possession  is  held 
to  pass  to  his  personal  representative  on  his 
death,  and  not  to  be  subject  to  ezecuticm  for 
the  debts  of  his  heir.  (Mich.)  643. 
Revocation  of  license. 

The  revocation  of  a  parol  license  to  con- 
struct a  dam  and  ditch  on  the  land  of  the 
licensor  is  held  not  to  be  prevented  by  the 
fact  that  large  expenditures  had  been  made 
on  the  faith  of  it»  or  that  It  was  given  with 
knowledge  that  such  expenditures  would  be 
made.     (Ala.)  720. 

Fixturee. 

Heating  apparatus  bought  by  a  man  un- 
der a  contract  reserving  title  to  the  seller, 
and  j>ermanently  placed  in  a  building  owned 
by  himself  and  nis  wife  by  entireties,  is 
held  not  to  become  a  fixture  so  as  to  prevent 
its  removal  for  nonpavment  of  the  purchase 
money,  if  removal  will  not  materially  in- 
jure it  or  the  building.  (Mich.)  632. 
Partition. 

Including  the  husband  as  grantee  in  a 


s 


deed  to  partition  to  the  wife  her  share  of 
property  in  which  she  has  an  undivided  in- 
terest is  held  to  give  him  no  greater  inter- 
est than  though  the  deed  had  been  to  the 
wife  alone.  (Tenn.)  332. 
WiUs. 

Revocaticm  of  a  will  is  held  to  be  effected 
adopting  its  mutilation  as  such.     (N. 

)  209. 

The  negligent  placing  of  a  will  so  that  its 
existence  is  not  known  for  several  years 
after  testator's  death,  and  the  laches  of  the 
devisee  in  not  producing  it,  are  held  not  to 
estop  him  from  asserting  his  daim  against 
one  who  has  acquired  title  from  the  heir, 
at  any  time  before  the  right  to  probate  or 
roister  the  will  is  barred.     (Ky.)  253. 

The  widow  of  a  beneficiary  is  held  not  to 
be  entitled  to  share  under  a  will  directing 
that,  in  case  of  the  death  of  a  beneficiary 
before  the  time  for  distribution  arrives,  his 
share  shall  be  paid  over  to  his  next  of  kin» 
as,  according  to  the  statute  of  distribu- 
tions, his  personal  estate  would  be  divided 
and  distributed.     (N.  Y.)  636.  • 


VIII.  Civil  IUemedik8. 


A  judgment  for  plaintiff  in  an  action  for 
injury  to  his  vehicle  through  negligent  ob- 
struction of  a  highway  is  held  to  be  no  bar 
to  another  action  for  injury  to  his  person, 
arising  out  of  the  same  accident.  (N.  Y.) 
176. 

For  the  purpose  of  determining  the  prop- 
er recipient  of  a  pension  due  the  widow  of 
a  deceased  person,  it  is  held  that  the  court 
will  inquire  into  the  validity  of  a  divorce 
which  he  had  obtained.     (Iowa)   583. 

Damage  from  diminution  of  yield  because 
of  breach  of  contract  to  furnish  fertilizer  to 
assist  in  making  a  crop  is  held  not  to  be  too 
remote  to  sustain  an  action  for  the  breach. 
(K.  C.)  958. 

Ltmitation  of  actions. 

The  fact  that  a  mortgage  is  given  to  se- 
cure payment  of  an  entire  sum  which  is 
payable  in  instalments  is  held  not  to  pre- 
vent the  running  of  the  statute  of  limita- 
tions against  each  instalment  as  it  becomes 
due.     (Wash.)  396. 

Estoppel, 

The  owner  of  a  piano  who  leases  it  to  a 
retail  dealer  in  musical  instruments  is  held 
not  to  be  estopped  to  claim  it  from  one  who 
first  hired  and  then  purchased  it  from  the 
retail  dealer,  who  hela  it  only  under  a  lease 
providing  that  it  should  be  kept  in  the  pur- 
chaser's house,  although  the  lessor  failed  to 
notify  such  purchaser  of  his  claim  to  the 
instrument  for  nearly  two  years,  during 
which  time  the  latter  bought  and  paid  for 
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it,  believing  it  to  belong  to  the  retail  dealer. 
(Mass.)  289. 

The  enforcement  of  taxes  against  prop- 
erty by  a  city  is  held  not  to  be  restrainable 
by  injunction,  on  the  ground  of  equitable 
estoppel,  because  the  city  treasurer  errone- 
ously marked  taxes  paid  on  the  tax  records,, 
and  a  third  party,  relying  on  the  record  and 
believing  the  taxes  were  paid,  loaned  money 
on  the  property  and  acquired  title  thereto 
by  foreclosure.  (Neb.)  150. 
Oamishtnent. 

The  ri^ht  to  garnish  a  debtor  is  held  not 
to  be  limited  to  the  situs  of  the  chose  in 
action;  and  the  garnishment,  by  a  citizen  of 
one  state,  of  a  debtor  of  the  same  state, 
whose  creditor  resides,  and  whose  debt  was 
contracted  and  is  payable,  in  another  state, 
is  held  to  be  such  an  attachiRMit  of  the 
chose  in  action  as  will  authorize  the  court 
to  obtain  jurisdiction  to  dispose  of  it  by 
publication  of  the  summons  against  the  de- 
fendant (CCA.  8th  C)  120. 
Injunction. 

A  combination  of  mercantile  dealers  to 
compel  another  dealing  in  similar  goods  to 
sell  at  prices  fixed  by  it,  or,  upon  his  re- 
fusal to  do  so,  to  prevent  those  of  whom  its 
members  are  purchasing  customers  from 
selling  goods  to  him,  is  held  to  be  vmd ;  and 
an  injunction  is  held  to  be  properly  granted 
to  restrain  the  members  of  such  combina- 
tion from  carrying  into  ^ect  their  purpose. 
(Ga.)  647. 


R^smdfi  or  Dbcisions. 

(ClTIL  BBMKDU8.) 
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The  maintenanoe  of  a  tower  by  a  land- 
owner on  his  land  in  such  a  way  that  ice 
formed  on  it,  from  freezing  rain  or  spray 
from  a  cataract,  falls  on  to  adjoining  prop- 
erty so  as  to  injure  it  and  endanger  human 
life,  is  held  to  be  properly  enjoined*  (N. 
Y.)  646. 

Specific  performance. 

In  case  of  an  agreement  to  convey  an  in-, 
terest  in  land  to  one  for  services  in  securing 
the  location  of  a  raiirocul  depot  thereon,  it 
is  held  that  specific  performance  will  not 
be  enforced  where  the  grantee  has  agreed  to 
divide  with  certain  officials  of  the  road  all 
money  received  by  him  fr<Hn  sales  of  land 
during  the  construction  of  the  road. 
(Wash.)  404. 

Evidence, 

A  declaration  by  a  motorman  running  an 
electric  car,  in  regard  to  the  cause  of  the 
accident,  made  while  the  car  was  still  on 
the  body  of  a  child  whom  it  had  run  down, 
is  held*  to  be  admissible  in  evidence  as  a 
part  of  the  res  gestcB,  in  an  acticm  for  the 
injury.     (W.  Va.)   186. 

A  presumption  of  n^liffence  on  the  part 
of  an  electric  company  is  held  to  arise 
when  injury  results  to  a  traveler  in  a  pub- 
lic street  from  one  of  its. live  wires,  which 
has  broken  and  is  hanging  so  near  the 
ground  as  to  be  within  reach  therefrom. 
(Or.)  619. 

Proof  that  an  electric-light  wire  eon- 
trolled  by  a  private  corporaUon,  and  nor- 
mally suspended  upon  poles  along  a  public 
etreet,  was  trailing  broken  on  the  sidewalk, 
is  held  to  afford  a  presumption  of  negli- 
gence, in  a  suit  against  such  corporation  by 
a  person  injured  through  electric  shodc  by 
coming  in  contact  with  such  wire.  (N.  J. 
£iT.  k  App.)  624. 

Ilie  admission  of  testimony  of  physicians 
appointed  by  the  court  to  examine  plaintiff 
in  an  acti<m  for  negligent  injuries,  as  to  the 
result  of  an  examination  made  after  de- 
fendant's motion  for  such  examination  was 
withdrawn,  is  held  to  be  erroneous.  (Ky.) 
876. 

Discovery, 

The  production  of  bn^en  machinery  is 
held  to  be  o(»npellable  for  examinati(»i  by 
persons  intending  to  testify  as  experts  in  an 
action  at  law  for  personal  injuries  caused 
by  its  breaking.  (N.  H.)  949. 
Equity, 

In  case  of  a  conveyance  by  an  aged  parent 
to  hii  son  to  secure  support  for  himself  for 
the  remainder  of  his  life,  and  the  failure  of 
the  son  to  comply  with  his  agreement,  ren- 
dering impossible  of  realization  the  purpose 
of  the  grantor,  it  is  held  that  if  the  grantor 
elects  to  rescind  the  transaction  a  court  of 
equity  will  take  jurisdiction  to  give  a  pro- 
tective remedy  to  him  by  establishing  his 
status  as  owner  of  the  pr(^>ert7.  (Wis.) 
468. 

A  suit  in  equity  to  reach  assets  included 
in  a  general  assignment  for  creditors,  and 
also  included  within  the  terms  of  prior 
deeds  of  trust  purporting  to  cover  such  as- 
sets as  after-acquired  property  of  the 
debtor,  is  held  not  to  be  maintainable  by  an 
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execution  creditor  who  had  levied  on  the 
property  before  possession  was  taken  by  the 
assignee,  on  the  ground  that  the  deeds  of 
trust  were  void  as  to  such  property.  (W. 
Va.)  869. 

8uhrogo4ion. 

One  who  furnishes  money  for  the  purpose 
of  discharging  a  mortgage  lien  upon  real 
estate  is  held  to  have  no  right  to  be  subro- 
gated to  the  rights  of  the  mortgagee,  in  the 
absence  of  an  agreement  or  understanding 
that  the  mortgage  is  to  be  kept  alive  for  his 
benefit,  or  that  lie  shall  be  g^ven  a  lien  on 
the  premises  in  lieu  of  the  one  which  haa 
been  discharged.  (Neb.)  901. 
Execution. 

The  interest  of  the  assured  in  a  twenty- 
year  distribution  policy  of  insurance  on  his 
life,  which  will  cease  on  his  failure  to  pay 
premiums,  is  held  not  to  be  an  estate  withiD 
the  meaning  of  a  statute  making  an  execu- 
tion a  lien,  from  the  time  it  is  placed  in  the 
hands  of  tiie  officer,  on  all  the  personal  es- 
tate of  or  to  which  the  judgment  debtor  is,, 
or  may  afterwards  and  before  the  return 
date  ol  the  writ  become,  entitled.  (Va.) 
380. 

A  bicycle  used  by  a  painter,  paper  hanger^ 
and  billposter  to  earn  a  livelihood  is  held 
to  be  within  the  provisions  of  a  statute  ex- 
empting from  execution  the  team  of  a  lar 
borer  who  is  the  head  of  a  family,  and  the 
wagon  or  other  vehicle,  bv  the  use  of  which 
he  earns  his  living,  although  the  bicycle 
was  not  known  when  the  statute  was  en- 
acted.    (Iowa)  764. 

An  equitable  life  estate  created  by  a  wife 
in  favor  of  her  husband,  which  shall  be  free 
from  the  debts  of  the  beneficiary,  is  held  to 
be  void  where  the  statute  provides  that  es- 
tates of  every  kind,  holden  or  possessed  hi 
trust  shall  be  subject  to  debts  and  charges 
of  the  persons  for  whose  benefit  they  are 
holden,  as  they  would  be  if, those  persons 
owned  the  like  interest  in  the  things  holden 
or  possessed,  as  in  the  uses  or  trusts  there- 
of.    (Va.)  384. 

Damagee. 

The  measure  of  damages  for  breach  of 
warranty  of  the  capacity  of  a  kiln  for  dry- 
ing luinber,  when  there  is  no  kiln  of  the 
agreed  capacity  on  the  market,  is  held  not 
to  be  the  difference  between  the  value  of  the 
kiln  sold  and  one  of  the  required  capacity, 
but  the  differeiice  between  the  value  of  the 
apparatus  delivered  and  the  contract  price. 
(N.  C.)  193. 

Damages  for  the  death  of  the  child  are 
held  not  to  be  allowable  in  an  action  by 
husband  and  wife  for  the  physician's  aban- 
donment of  the  wife  during  her  confine- 
ment.    (Cal.)  216. 

Damages  for  mental  anguish  caused  by 
breach  by  a  telegraph  company  of  its  con- 
tract to  transmit  money  promptly  are  held 
not  to  be  recoverable.     (Ky.)   611. 

Substantial  damages  are  held  to  be  r»> 
coverable  for  breach  of  a  contract  to  trans- 
mit promptly  a  telegram  which  the  com- 
pany knew  to  be  ad£ressed  to  a  physician 
directing  him  to  come  to  the  sendOT's  house 
at  once.     (Neb.)  906. 


970  RfisuKi  or 

(Cbiminal  Law 

In  assessing  the  damages  against  a  car- 
rier for  breach  of  its  contract  to  transport 
a  corpse,  it  Ib  held  that  mental  suffering 
may  be  considered.     (Ky.)  771. 

The  liability  of  a  municipality  to  damages 
for  permitting  a  drainage  ditch  to  become 
obstructed  and  filled  with  filth  and  offal, 
so  that  the  water  fiows  onto  adjoining  land 
and  causes  sickness  in  the  family  of  its 
owner,  is  held  to  be  limited  to  the  injury 
to  the  property,  and  not  to  include  injury 


Dbcibtons. 

AND   PBACTICB.) 

by  sickness  or  death,  or  fay  loss  of  time,  ebe^ 
resulting  from  sickness.     (N.  G.)  207. 

In  an  action  of  tort»  if  it  be  impoasibU^ 
in  the  nature  of  the  case,  to  distinguish  be- 
tween the  damage  arising  from  the  action- 
able injury,  and  damage  which  has  another 
origin,  it  is  held  that  the  jury  should  be 
left  to  make  from  the  evidence  Uie  best  esti- 
mate in  their  power  as  reasonable  men,  and 
award  to  the  plaintiff  compensatory  dam- 
ages for  the  actionable  injury.  (N.  J.) 
309. 


IX.  Cbiminal  Law  and  Practice. 


The  adoption  of  a  new  Constitution  re- 
serving the  right  of  trial  by  jury  "as  here- 
tofore enjoyed"  is  held  not  to  include  the 
right,  which  had  existed  by  statute  for 
many  years,  of  having  the  jury  assess  the 
punishment  in  criminal  cases  whenever 
there  is  an  alternative  or  discr^on  in  re- 
gard to  it.     (Mo.)   846. 

The  granting  of  a  reprieve  and  the  fixing 
of  a  date  for  the  execution  of  a  convicted 
criminal  is  held  to  be  by  the  common  law  a 
judicial  power,  and  not  to  be  exercised  by 
the  ffovernor  except  •in  so  far  as  it  is  ex- 

Sreesly  permitted  by  the  Constitution.     (N. 
.  L.)  312. 

In  case  of  a  conviction  of  selling  intoxi- 
cating liquors  without  a  license  in  violation 
of  a  statute  forluddine  such  sale,  and  pro- 
viding that  the  punishment  therefor  shall 
be  a  fine  and,  at  the  discretion  of  the  courts 
imprisonment  in  the  county  jail,  it  is  held 
that  the  court  has  no  power,  in  addition  to 
imposing  a  fine  and  costs,  to  require  of  the 
defendant  sureties  for  good  behavior.  (W. 
Va.)   426. 

The  carrying  of  deadly  weapons,  being  an 
offense  fully  provided  for  and  punished  by 
state  law,  it  is  held  to  be  beyond  the  power 
of  a  municipal  corporation  to  make  it  an 
offense  punishable  under  a  city  ordinance, 
unless  such  power  is  expressly  conveyed  by 
the  municipal  charter.  (W.  Va.)  413. 
Forgery. 

To  add  to  a  canceled  check  the  words  "in 
full  of  account  to  date,"  with  intent  to  al- 
ter its  effect  as  a  receipt,  is  held  to  consti- 
tute forgery.     (Va.)   744. 
Jeopardy. 

One  accused  of  a  capital  offense  is  held 
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not  to  have  been  in  jeopardy,  so  as  to  bar 
a  subsequent  trial,  where,  after  the  jury 
had  been  impaneled  and  the  trial  b^^* 
the  judf^  discharged  them  aftor  asoertain- 
ingf  Dy  independent  investigation,  that  some 
of  them  were  so  prejudiced  in  favor  of  the 
accused  as  to  be  incompetent,  and  had  d- 
deavored  to  prejudice  other  jurors,  belittled 
the  state's  evidence,  procured  the  intoxics- 
tion  of  the  bailiff,  and  obtained  communica- 
tion with  persons  not  jurors.  (Mich.) 
806. 

Robbery. 

Grabbing  a  purse  from  one's  band  so 
quickly  that  he  has  no  opportunity  to  resist 
is  held  to  involve  sufficient  force  to  consti- 
tute robbery.     (Ky.)  432. 

Self 'incrimination^ 

Merely  exempting  a  witness  in  &  criminal 
case  from  liability  to  have  his  testimony 
used  against  him  in  case  he  is  subsequently 
prosecuted  for  an  offense  to  which  it  re- 
lates is  held  not  to  be  sufficient  to  prevent 
his  claiming  the  protection  of  a  constitu- 
tional provision  that  no  person  shall  be 
compelled  to  testify  against  himself  in  any 
criminal  case.  (Mo.)  654. 
Ewiradition. 

A  prisoner  charged  with  violation  of  the 
Federal  laws,  who  is  transferred  from  one 
state  to  another  for  trial  under  process 
from  a  Federal  court,  is  held  to  be  properly 
turned  over  to  the  authorities  of  the  latter 
state  for  trial  upon  a  charae  of  violation  of 
its  laws,  without  being  afforded  an  oppor- 
tunity to  return  to  the  former  state. 
(Mich.)  205. 
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II.  Polygamous      marriages;      temporary 

marital  unions  159 
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a.  In  general ;  lew  loci  or  lew  domi- 
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I.  Introduction  853 
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sonal 359 
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to  618 
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ble conversion 
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I.  Power  of  court  to  call  witnesses  875 
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67  L.  R.  A. 


Eminent  Domain.  II.— -continued. 

b.  Separated  by  plat  lines  988 

c.  Separating    and    severing    build- 

ings 941 

d.  Part  of  lot  or  lots  Injured  948 
III.  Farm  lands  in  a  contiguous  body  944 
lY.  Farm   lands  separated  by   hlg^way% 

railroads,    canals^   or   other   prop- 
erty 946 
Y.  Lands  in  different  counties  948 
YI.  Summary  948 
Bstoppel. 

By  laches  In  probating  will  258 

Hvsband  mmd.  wife. 
Conflict  of  laws  as  to  validity  of  mar- 
riage 156 
Conflict  of  laws  as  to  matrimonial  prop- 
erty                                                           858 
Right  to  contest  the  validity  of  a  di- 
vorce decree  after  the  death  of  one  or 
both  of  the  parties                                   688 
lafaMts. 
Insurance  on  life  of  minor                        496 
Liability  of  an  Infant  for  torts : — 
I.  General    liability   of    an    Infant    for 

torts  678 

II.  Tort  in  inducing  a  contract 

a.  By   fraudulent   representations    676 

b.  By  false  warranty  686 
III.  Tort  in  the  performance  of  a  eon- 
tract 

a.  Contract  of  bailment 

1.  Damage    to    property     hj 

negligence  680 

2.  Damage     to     property     by 

wilful  act  681 

8.  Refusal  to  deliver  property  68S 

b.  Contracts  other  than  bailment 

1.  By  negligence  688 

2.  By  other  acts  688 
lY.  Other  torts  arising  from  contracts      688 

Y.  Estoppel  of  an  Infant  by  his  fntnd 
a.  When    estopped    to    plead    in- 
fancy,  in   an  action  on  eon- 


tract 


684 


b.  When  estopped  to  reassert  title 
or  to  demand  a  second  pay- 
ment 685 
e.  When  compelled  in  equity  to 
make  satisfaction  for  his 
fraud  6S7 
YL  Liability  of  an  infant  as  trustee  or 

officer  688 

YII.  Summary  688 

Parent's  duty  to  support  728 

iBsnraAee. 
On  the  life  of  a  minor: — 
I.  Policies  taken  out  by  minors  496 

II.  Insurance  to  secure  creditors  497 

III.  Policies  taken  out  by  others  on  in- 
fant's life  499 
lY.  Insurance  In  beneflt  societies  502 
Y.  Surrender  or  disaffirmance  of  policy 

on  Infanrs  life  504 

YI.  Summary  506 

Judiriiieiit. 

Right  to  contest  the  validity  of  a  di- 
vorce decree  after  the  death  of  one 
or  both  of  the  parties : — 
I.  Introduction  688 

II.  AtUck  by  surviving  party 


Ikdbx  to  Notib. 


978 


Jradgment  Il.-^contlnned. 

a.  In  direct  proceeding  to  wt  aside 

or  vacate  decree 

1.  Appeal  S88 

2.  Motion  or   petition   filed   In 

the  original  cause  584 

S.  Writ  of  error  587 

4.  New  suit  588 

b.  In  collateral  proceeding  598 
SIX.  Attack  by  stranger  to  tbe  decree 

a.  In  direct  proceeding  599 

b.  In  collateral  proceeding  600 
IV.  Death  of  one  party  pending  appeal      608 

V.  Conclusion  605 
^vdlciiU  sale. 

See  Auctions. 
g^acUes. 

In  probating  will  258 

Slajiter  and  senrant. 

Statutory  liability  of  employers  for  de- 
fects   In    the    condition    of    their 
plant : — 
I.  Introductory   remarks  817 

II.  Bifect  of  these  statutory  provisions 

as  to  defects;  generally  818 

ill.  Master  noc  liable  unless  the  defect 
alleged  was  the  proximate  cause 
of  the  injury  818 

f  V.  What  instrumentalities  are  covered 
by  the  terms  "ways,**  etc. 

a.  Two  or  more  descriptive  terms 

used  in  combination  819 

b.  ''Ways"  820 

c.  "Works"  820 

d.  "Machinery'*  821 

e.  "Plant"  821 
V.  Significance       of       the       qualifying 

phrase,  "connected  with  or 
used  in  the  business  of  the 
employer** 

a.  Instrumentalities       temporarily 

used  by  servants  in  the  trans- 
action of  the  business  821 

b.  Structures,    etc.,    in    course    of 

erection  or   demolition  826 

c.  Instrumentalities        not        yet 

brought  into  use,  or  disused    827 

VI.  What  constitutes  a  defect  827 
VII.  Specific  examples  of  defects 

a.  Defects  In  the  condition  of  the 

ways  880 

b.  Defects  in  the  condition  of  the 

works  830 

c.  Defects  in  the  condition  of  the 

machinery  880 

d.  Defects  in  the  condition  of  the 
plant  881 

VIII.  Conditions  not  amounting  to  defects  832 
IX.  Defective    system,     employer    liable 

for  885 

X.  Not   discovered    or   remedied   owing 
to  negligence,  etc. 

a.  Generally  886 

b.  Not  discovered  837 

c.  Not  remedied  838 

d.  Persons     Intrusted     with     the 

duty,  etc.  838 

XI.  Abnormal   conditions  resulting  from 
the    use    of    the    appliances    fur- 
nished by  the  master,  how  far  re- 
garded as  defects  839 
57  L.  n.  A. 


Master  and  Servant— continued. 

XII.  Defects  in  temporary  appliances 
constructed  by  the  servants  them- 
selves, not  deemed  to  be  charge- 
able to  the  employer  841 

XIII.  Duty  of  servant  to  report  defects 

a.  Statutory  and  common-law  doc- 

trines compared  842 

b.  Position  of  a  servant  who  fails 

to  report  a  defect  848 

e.  Position  of  a  servant  who  has 
reported  a  defect  844 

Parent  and  eUild. 
Parent's  duty  to   support  child  as  af- 
fected by  child's  Interest  In  trust 
estate  or  other  property  : —  728 

I.  Introductory  729 

II.  Obligation  of  parent  who  has  abUlty 

to  support  729 

III.  Application  of  child's  property 

a.  In  general  780 

b.  In  particular  cases 

1.  Contract  781 

2.  Express    trust    for    mainte- 

nance   .  788 

8.  Gift   to   parent  for   mainte- 
nance 788 

4.  Where  trustees  have  discre- 
tion 784 

6.  Where  there  Is  a  direction 
for  accun&ulatlon,  or  no  ex- 
press authority  for  use  of 
income  785 

6.  Where    infant's    rights    are 

contingent  786 

e.  To  what  extent 

1.  Need  of  child  788 

2.  Past     and     future     mainte- 

nance 789 

8.  Income  and  principal  740 

IV.  Rights  of  creditors  741 
V.  Summary                                                     748 

Partition.     ■ 

Effect   of  deed  In  partition  as  distin- 
guished from  ordinary  deeds  882 
Railroads. 

Taxation  of  franchise  of  88 

Real  proiierty^. 
Nature  of  Interest  of  vendor  or  vendee 
In  a  land  contract  as  real  or  personal 
property  648 

Robbery. 
What   force   Is   sufllclent   to   constitnte 
robbery : — 
I.  Introductory  482 

II.  Actual  force 

a.  Snatching 

1.  When   there  is   resistance    482 

2.  When  there  is  no  resistance  488 
8.  When  property  Is  attached 

to  the  person  so  as  to  af- 
ford resistance  487 

b.  When    the    taking    is    without 

knowledge      of      the      person 
robbed  488 

III.  Constructive  force 

a.  In   general  480 

b.  Demand      with      overwhelming 

numbers  or  demonstrations  of 
force  430 
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Bobbery.— continued. 

e.  Threatening     to     charge     with 

crimen  innonUnaium 

440 

d.  Other  threats  of  prosecution 

441 

IT. 

Force   used  to  obtain  property  un- 
der color  of  right  or  claim  of  own- 

ership 

448 

V. 

Force  employed  as  a  means  of  es- 
cape or  to  prevent  a  recaption  of 

property  taken  without  force 

448 

VI. 

Decisions  under  special  statutes 

445 

VII. 

Miscellaneous  cases 

446 

VIII. 

RS$um6 

447 

Taxes. 

Taxation  of  corporate  franchises  In  the 

United  States: — 

83 

L 

Proem 

a.  Scope  of  note 

84 

b.  Definitions  of  terms  employed 

84 

n. 

Power  and  Jurisdiction  of  a  state  to 

Ux 

34 

III. 

Some  general  principles 

86 

IV. 

What  are  franchises 

a.  In  general 

35 

b.  Within  tax  laws 

36 

c.  Nature  as  subjects  of  Uxatlon 

87 

V. 

Taxability  of  franchises 

a.  When  taxable 

88 

b.  When  not  taxable 

1.  Generally 

89 

2.  By  the -state 

40 

8.  Locally 

40 

c  Exemptions 

42 

d.  Property    exempt    as    part    of 

franchise 

45 

VL 

Franchise  taxes 

a.  What  taxes  are  such 

48 

b.  What    Uxes    that    seem    to   be 

such  are  not 

61 

e.  Taxes  on  capital  stock 

68 

d.  Interference  with  Federal  agen- 

cies and  burdens  on  Fed- 

eral grants 

1.  Franchises 

(a)  Railroads 

66 

(b)  Telegraphs 

66 

(c)   Bridges 

66 

(d)  Banks 

66 

9.  United  States  bonds 

67 

8.  Patents  and   copyrights 

67 

a.  Taxes  on  passenger  traffic 

69 

L  Taxes  on  receipts,  income,  etc. 

1.  Corporations     engaged     in 

Interstate  or  foreign  com- 

merce 

69 

2.  Railroad,    steamship,    navi- 

gation, express,  and  tele- 

graph   companies    gener- 

aUy 

64 

67L.B.A. 

Taxes,  IV.— eontinned. 

8.  Mlscellaneoas  corporations     69- 
4.  Local  taxes  on  receipts  of 

local  corporations  68- 

g.  Taxes  on  insurance  premliims 

1.  In  general  69* 

2.  Domestic   companies  70 

3.  Foreign  companies  71 
h.  Taxes  on  bank  deposits  72 

VII.  Organisations   subject    to    franchise 
taxes 

a.  Generally 

b.  Domestic  corporations 

1.  In  general 

2.  Engaged  in  interstate  com- 

merce 
8.  Possessed    of    other    fran- 
chises 
c  Foreign  corporations 

1.  In  general 

2.  Conditions  upon  the  priTl- 

lege  of  exercising  corpo- 
rate franchises 
8.  What  is  doing  business  or 
employing  capital  witliln 
the  state  and  the  mean- 
ing of  tax  laws 

4.  Engaged  In  Interstate  com- 

merce 
VIII.  Limitations    on    franchise    taxation 

a.  Constitutional 

b.  Double  taxation 
IX.  Valuation  of  franchises  for  the  pur- 
poses of  taxation 

X.  Administration  and  relief 
XI.  Conclusion 
TelevrapUs. 

Taxation  of  franchise  of  SS 

Torts. 

Liability  of  infant  for  67S 

Wills. 

Effect  of  delay  in  probating  wills  :«- 
I.  Generally  253 

II.  Where  the  estate  is  sold  or  mort- 
gaged by  the  heirs  255 

III.  Where  the  devisees  are  under  dis- 

abilities 257 

IV.  Where  the  will  Is  concealed,  lost,  or 

destroyed  258 

V.  Estoppel  260 

VI.  Second  wills  and  codicils  261 

VII.  Suspension  of  probate  proceedings     262 

VIII.  Probate  in  solemn  form  and  second 

probate  262 

IX.  Wills  from  other  states  263 
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'Witnesses. 

Power  of  court  to  call  and  examlae  875 


73- 


76 


79^ 


80 


83 


89 

92 

93 
97 

98 
104 
108 


GENERAL  INDEX 


TO 


OPINIONS,  NOTES  AND  BRIEFa 
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ABATEMEHT. 

Of  Action  against  Master  for  Death  of 
Servant,  see  Action  ob  Suit,  2. 

'ABUTTIHO  OWNER. 

Right  of  Action    by,    for  Obstructing 
Street,  see  Highways,  2. 

AOOOBD  AND   SATISFACTION. 

Notes  and  Briets. 
As  defense  to  claim  for  usury.  801 

ACCOUNT. 

Conclusiveness  of,  see  Pleading,  11. 

ACCOUNTINO. 

Between  Sheriff  and  Deputy,  Jurisdic- 
tion of,  see  Equitt. 

ACTION  OB  SUIT. 

Parties  to  Creditors'  Bill,  see  Cbedit- 

ORs'  Bill,  1. 
By    Third    Person    Taking    Poisonous 

Druff  Sold  for  Harmless  Medicine, 

see  Druggists. 
Abatement  ofj  for  Death  of  Servant,  see 

Master  and  Servant,  12. 

1.  An  action  against  a  county  treasurer 
'and  his  bondsmen  for  the  recovery  of  mon- 
eys allied  to  have  been  converted  by  such 
Measurer  is  not  prematurely  brought,  if 
commenced  after  tbe  termination  of  office 
of  such  treasurer,  and  after  he  has  given  a 
bond  and  qualified  as  his  own  successor  in 
office.    Thomssen   v.    Hall    County    (Neb.) 

303 

2.  A  cause  of  action  against  a  master  for 
injuries  inflicted  on  a  servant  by  a  mob  of 
strikers  does  not  survive  the  servant's 
death,  under  a  statute  providing  that  no  ac- 
tion for  personal  injury  shall  die  with  the 
person  except  actions  for  assault,  etc. 
Foreman  v.  Taylor  Coal  Co.  (Ky.)  447 

3.  Adult  heirs  of  a  deceased  person  are 
not  necessary  parties  to  a  proceeding  by  his 
former  wife  to  contest  the  validity  of  a  di- 
vorce which  he  had  obtained  from  her,  for 
the  purpose  of  establishing  her  right  to  a 
pension  as  his  widow.    Lawrence  v.  Nelson 

(Iowa)  683 

57  L.  R.  A. 


Notes  and  Briefs. 

Election  of  remedy.  122 

Separate  actions  for   injuries  to  person 

and  to  property  by  same  aot  of  n«^igence. 

176 
By  injured  person  on  policy  ind^nnifying 

against  loss  by  injury.  791 

ACT  OF  GOD. 

Nothing  less  than  such  a  fortuitous 
gathering  of  circumstances  as  prevents  the 
performance  of  a  duty^  and  such  as  could 
not  have  been  foreseen  by  the  exercise  of 
reasonable  prudence,  or  overcome  by  the  ex- 
ercise of  reasonable  care  and  diligence,  con- 
stitutes an  act  of  God  which  will  excuse  the 
discharge  of  a  duly.  Southern  P.  Co.  ▼. 
Schoer  (C.  C.  App.  8th  C.)  707 

ADMISSIONS. 

See  Evidence,  24. 

ADVERSE  POSSESSION. 

Under  Torrens  Law,  see  Judgment,  0. 

AXTIDAVIT. 

Of  Juror  to  Impeach  Verdict,  see  New 
Trl^,  1. 

AHENDMENT.   * 

Of  Pleading,  see  Pleading,  4. 

ANIMAI.S. 

Notes  and  Briefs. 

Negligence  in   leaving   horse   untied    in 
street  627 

ANTI-TBVST  ACT. 

As  Denial  of  Equal  Protection  of  LawB» 
see  CoNSTrrunoNAL  Law,  10. 

APPEAL  AND  ERROR. 

1.  A  constitutional  provision  for  the 
transfer  of  criminal  cases  from  a  division 
of  the  appellate  court  to  the  court  in  bane 
on  motion  of  the  losing  party  when  a  judge 
dissents  from  the  opinion  applies  in  favor 
of  the  state ;  and  the  rule  that  in  such  cases 
the  state  is  not  entitled  to  a  review  of  a 
judgment  of  the  trial  court,  except  in  spe- 

976 
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Appeal  and  Errob. 


«ial  eases  allowed  by  statute,  is  not  appli- 
cable. State  y.  Ham^  (Mo.)  846 
AsslsBmamts  of  mrxar, 

2.  An  assignment  of  error  upon  the  re- 
fusal of  the  court  to  allow  a  witness  to  an- 
swer a  specified  question  propounded  by  the 
part^  calling  him  is  not  properly  made  im- 
less  it  states  what  evidence  was  thus  sought 
to  be  elicited,  and  that  the  court  was  in- 
formed thereof  at  the  time  of  the  ruling. 
Bigby  V.  Warnock  (Ga.)  754 
Bill  of  ezoeptlons. 

3.  In  the  absence  of  a  bill  of  exceptions 
tlie  findines  of  the  trial  court  on  a  question 
of  fact  will  not  be  reviewed.  University  of 
Michigan  v.  McGuckin  (Neb.)  917 

4.  The  statement  of  facts  in  a  bill  of  ex- 
ceptions is  conclusive  in  an  appellate  court, 
unless  it  is  excepted  to  and  the  exceptions 
are  recorded  in  the  bill  when  it  is  settled. 
Purple  ▼.  Union  P.  R.  Go.  (0.  a  App.  8th 
a)  700 
EzoeptioBS* 

5.  An  exception  covering  several  dis- 
tinct propositions  of  the  charge  to  the  jury 
is  insufficient  if  either  proposition  is  cor- 
rect Hindman  v.  First  Nat.  Bank  (C.  C. 
App.  6th  C.)  108 

6.  An  exception  "to  the  court's  measure 
of  damages"  is  sufficient  if  the  charge  on 
the  measure  of  damajpes  constitutes  a  sin- 
gle subject,  and  the  circumstances  are  such 
that  tiie  judge  could  not  have  misappre- 
hended the  scope  of  the  exception.  Id. 

7.  Preserving  an  exception  to  the  refusal 
tj  the  trial  court  of  a  peremptory  instruc- 
tion to  find  for  defendant  on  the  whole  evi- 
dence requires  the  appellate  court  to  review 
the  evidence  as  a  whole.  Fuchs  v.  St.  Louis 
(Mo.)  136 
Hearing  And  detormiaatloii* 

8.  A  defendant  in  a  criminal  case  can- 
not complain  of  error  in  the  admission  of 
evidence  which  he  himself  draws  out.  State 
V.  Harney  (Mo.)  846 

9.  Objections  to  the  form  of  hypotheti- 
cal questions  addressed  to  expert  witnesses 
must  be  made  in  the  trial  court.  Western 
U.  Teleg.  Ck).  v.  Church  (Neb.)  905 

10.  Objection  to  the  overruling  of  a  de- 
murrer to  plaintiff's  evidence  is  waived  by 
the  introduction  of  evidence  on  behalf  of  de- 
fendant.    Fuchs  V.  St.  Louis  (Mow)  136 

11.  The  question  whether  or  not  a  peti- 
tion to  recover  damages  for  injuries  to  the 
person  and  for  wrongful  death,  to  which  a 
4emurrer  was  sustained,  states  a  cause  of 
action,  may  be  reviewed  on  appeal,  although 
the  causes  of  action  were  improperhr  joined, 
where  no  motion  to  require  plaintiff  to  elect 
on  which  he  would  proceed  was  made. 
Foreman  v.  Taylor  Coal  Co.  (Ky.)  447 

12.  Defects  in  a  motion  for  a  new  trial, 
caused  by  the  failure  to  properly  assi^  er- 
ror upon  the  rulings  of  which  complaint  is 
made,  cannot  be  cured  by  setting  out  in  the 
bill  of  exceptions  the  various  grounds  of  the 
motion,  and  specifically  assigning  error 
upon  the  overruling  of  each  ground.  Phce- 1 
nix  Ins.  Co.  v.  Schwartz  (Ga.)  762 
57  L.  R.  A. 


Ghrovadfl  for  roTorsaL 

13.  Error  without  prejudice  is  no  ground 
for  reiversal.  Southern  P.  Go.  ▼.  Schoer(C. 
C.  App.  8th  C.)  707 

14.  The  admission  of  testimony  of  physi- 
cians appointed  by  the  court  to  examine 
plaintiff  in  an  action  for  negligent  injuries, 
as  to  the  result  of  an  examination  made 
after  defendant's  motion  for  such  examina- 
tion was  withdrawn,  is  erroneous.  South 
Covington  &  G.  Street  R.  Go.  ▼.  Stroh  (Ky.) 

875 

15.  The  rejection  of  evidence  that  a  car 
in  which  goods  were  shipped  was  sealed  at 
the  loadin?  point  and  remained  under  seal 
until  the  delivery  of  the  goods  to  the  con- 
signee is  error,  where  the  issue  is  whether 
the  railroad  company  delivered  to  the  con- 
signee all  the  goods  it  received.  Missouri, 
K.  &  T.  R.  Gb.  v.'Simonson  (Kan.)        7«5 

16.  Remarks  by  the  court  in  the  presence 
of  the  jury,  in  a  colloquy  with  counsel  as  to 
the  propriety  of  submitting  a  special  find- 
ing, will  not  require  revenal  because  they 
ipdicate  the  court's  opinion  upon  the  de- 
fense of  contributory  negligence,  if  the  jury 
have  been  fully  instructed  on  that  question, 
and  the  remarks  are  not  intended  for  their 

!  guidance,  and  do  not  prejudice  defendant's 
case.  Boyd  ▼.  Portland  General  Electric 
Co.  (Or.)  619 

17.  The  court's  telling  the  jury  the  le^l 
effect  of  their  answers  to  questions  submit- 
ted to  them  for  a  special  verdict  is  ground 
for  reversal.  Gerrard  v.  La  Crosse  City  R. 
Co.  (Wis.)  465 

18.  An  instruction  in  an  action  for  per- 
sonal injuries,  that  defendant's  answer  de- 
nied the  lameness  of  plaintiff,  is  prejudicial 
error,  where  the  answer  really  denied  that 
the  lameness  was  caused  by  defendant,  and 
by  the  means  alleged,  and  there  was  evi- 
dence tending  to  show  a  previously  existing 
lameness.    Svdft  v.  Bleise  (Neb.)  147 

19.  The  refusal  of  an  instruction  in  an 
action  for  personal  injuries,  to  the  effect 
that  defendant  was  not  responsible  for  dam- 
age caused  by  want  of  reasonable  care  on 
plaintiff's  part  after  the  alleged  injury,  is 
erroneous,  where  evidence  has  been  admit- 
ted, without  objection,  tending  to  show  that 
plaintiff's  condition,  expense,  and  suffering 
were  in  part  due  to  his  failure  to  exercise 
reasonable  care  after  the  hurt  was  received. 

Id. 

20.  Insufficient  finding  upon  certain  is- 
sues in  the  case  does  not  require  reversal 
unless  the  finding  of  those  issues  in  favor  of 
appellant  would  entitle  him  to  a  judgment 
Blochman  v.  Spreckels  (Gal.)  213 
Jndsment. 

21.  A  judgment  in  plaintiff's  favor  on  his 
appeal  from  an  involuntary  nonsuit  granted 
at  the  close  of  his  evidence  is  not  conclusive 
on  an  appeal  by  defendant  from  a  judgment 
in  plaintiff's  favor  at  the  close  of  all  the 
evidence,  which  differs  in  many  essential 
particulars  from  that  introduced  at  the  first 
trial.     Fuchs  v.  St.  Louis   (Mo.)  136 

22.  A  verdict  for   an   entire  sum  to  be 
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mwarded  to  a  man  and  wife  for  iniuiy  to  her 
by  a  physician's  abandonment  of  her  during 
confinement  will  be  set  aside  if  the  court's 
instructions  authorized  a  consideration  of 
the  fact  of  the  child's  death  in  fixing  the 
damages.    Lathrope  ▼.  Flood  (Cal.)         216 

Notes  and  Briefs. 

Appeal  and  error;  waiver  by  failing  to 

object  to  evidence;  estoppel  to  claim  that 

instruction  erroneous.  216 

Prejudicial  remarks  by  counsel.  772 

Reversal  for  insufficiency  of  evidence.  848 

ASSESSMENT. 

For  Public  Improvement,  see  Public 
Impboveicsnts. 

ASSIGNMENT. 

Of  Lease,  Covenant  against,  see  Land- 
lord AND  Tenant,  1. 
Of  Usurious  Mortgage,  see  Usubt,  3. 

ASSIGNMENT   OF  ERBOR. 

See  Appeal  and  Error,  2. 

A8SI7MPSIT. 

Recovery  Back  of  Money  Paid  on  Draft 
Drawn  against  Fictitious  Bill  of 
Lading,  see  Bills  or  Lading. 

ASSUMPTION  OF  RISK. 

See  Master  and  Servant,  14. 

ATTACHMENT. 

Of  Property  Conveyed  to  Debtor's  Wife, 
see  Evidence,  7. 

Notes  and  Briefs. 

Attachment;  conclusiveness  of    judgment 
Against  officer  on  party  procuring.  123 


ATTESTING  WITNESS. 

To  Will,  see  Wills,  2. 

ATTORNEYS'  FEES. 

Discrimination    as    to,    see    Oonstitu- 

TioNAL  Law,  13,  14. 
See  also  Insurance,  23. 

Notes  and  Briefs. 

Attorneys'  fees;  imposition  of,  against 
railroad  companies,  as  denial  of  equal  pro- 
tecUon.  766 

AUCTIONS. 

Notes  and  Briefs. 

Auctions;  right  to  withdraw  propertv 
from  an  auction  sale  after  it  has  been  of- 
fered:— (L)  Scope;  (U.)  in  England  and 
Canada:  (a)  withdrawal  after  bids;  (6) 
withdrawal  before  bids;  (XIL)  in  the 
United  States:  (a)  in  general;  (6)  judicial 
and  official  sales;   (IV.)  summaiy.  784 

bahjcent. 

See  also  Warehousemen. 

1.  Storage  charges  may  be  recovered,  al- 
though the  goods  stored  are  .damaged 
through  the  n^ligence  of  the  storer,  where 
57  lTiL  a.  62 


he  has  been  compelled  to  make  flood  ilie  loss 
by  paying  damages.  Marks  v.  New  Orleans 
Cold  Storage  Co.   (La.)  271 

2.  The  owner  of  a  cold-storage  ware- 
house may  retain  possession  of  goods  stored 
until  the  storage  charges  are  paid;  and  the 
amount  due  for  storage  cannot  be  compen- 
sated bv  an  unliquidated  claim  for  damages 
suffered  by  the  goods.  Id. 

3.  A  cold-stora^  companr  may  by  con- 
tract limit  its  liability,  provided  such  limi- 
tation does  not  contravene  rules  and  laws 
enacted  on  grounds  of  public  policy;  but 
the  limited  liability  clause  should  be  spe- 
cific, and  include  in  its  terms  all  damages 
and  acts  for  which  the  cold  storer  does  not 
hold  himself  responsible.  Id. 

4.  The  undertaking  of  the  owner  of  a 
cold-storage  warehouse  being  to  preserve 
goods  liable  to  undergo  or  actually  under- 
ling deterioration  through  the  development 
in  them  of  insect  life,  it  is  not  necessary,  in 
order  to  recover  against  him  for  damage  to 
goods,  to  prove  more  than  that  the  goods, 
when  delivered  into  his  cold  storage,  were, 
according  to  the  usual  and  ordinary  test  of 
commerce,  sound.  Id. 

6.  For  the  deterioration  of  ^oods  while 
in  cold  storage  the  cold  storer  is  responsi- 
ble, notwithstanding  that  in  the  heading  of 
the  receipt  issued  for  the  goods  there  is 
printed  a  limited-liability  clause  to  the  ef- 
fect that  goods  are  not  examined  when  re- 
ceived, and  therefore  the  warehouseman 
will  not  be  responsible  for  the  contents  or 
damage,  or  for  leakage,  depreciation,  or 
damage  by  rats.  Id. 

6.  While  the  holder  of  a  warehouse  re- 
ceipt is  entitled  to  delivery  of  the  property 
stored,  upon  tender  of  payment  of  charges 
on  the  particular  property  for  which  the  re- 
ceipt calls,  under  La.  act  No.  156  of  1886, 
ana  payment  of  charges  on  other  property 
which  has  been  withdrawn  cannot  be  re- 
quired as  a  condition  of  delivery,  there  must 
be  an  actual  tender,  in  due  form,  of  the 
charges,  in  order  to  enable  the  holder  of  the 
receipt  to  recover  damages  for  delay  in  not 
delivering  the  goods.  Id. 

Notes  and  Brxets. 

Bailment;  of  grain  in  public  warehouse. 

268 

Bailee's  duty  as  to  preserving  property 
bailed.  271 

Law  of,  applicable  to  custodian  of  public 
moneys.  303 


BANK  EXAMINEB. 

See  Banks,  4,  6. 

BANKS. 

Removal    of    Cause   from    Division   to 

Court   in    Banc,    see   Appeal  and 

Error,  1. 
Invalid  Contract  by  Defaulting  Officer 

of,  see  Contracts,  11. 
Gonnbr  Treasurer's  Liability  for  Loss 

of  Money  by  Failure  of,  see  Ooun- 

TT  Treasurer. 
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Banks. 


liability  for  False  Reprwentatioiia  by 
Caahier,  see  Fraud  and  Fkaudu- 

LENT  CONVETANCES,   3,  4. 

Imputing  Knowledge  of  Clerk  to  Bank 
Depositor,  see  x^otice,  2,  3. 

liability  of  Officer  for  Loss  Through, 
see  Officers,  4. 

See  also  Evidence,  34;  Pleading,  12. 

1.  A  statement  by  the  cashier  of  a  bank 
to  one  inquiring  into  the  condition  of  one 
of  its  corporation  customers,  dividing  its 
deposit  into  capital  and  surplus,  is  binding 
on  the  bank.  Hindman  v.  First  Nat.  Bank 
(G.  C.  App.  6th  C.)  108 

2.  A  bank  is  liable  for  the  act  of  its 
cashier  in  falsely  certifying  that  the  capi- 
tal of  an  insurance  company  is  all  paid  in 
and  on  deposit  in  the  bank,  if  made  in  the 
seneral  course  of  the  bank's  business  from 
facts  supposed  to  be  known  to  him,  although 
the  giving  of  such  a  certificate  is  ultra  vires 
the  bankj  if  it  is  not  sufficiently  so  to  carry 
notice  to  all  of  its  ultra  virea  character. 

Id. 

3.  A  bank  falsely  certifying  that  an  in- 
surance company  has  its  authorized  capital 
<m  deposit,  for  the  purpose  of  inducing  the 
insurance  commissioner  to  grant  it  a  li- 
cense, is  liable  to  persons  who  are  damaged 
by  the  ]>urchase  of  the  stock  in  reliance 
thereon,  if  it  is  intended  for  the  informal 
tion  of  all  who  shall  be  disposed  to  deal  in 
the  company's  stock,  or  to  one  who,  desiring 
to  purchase  stock,  applies  to  the  bank  for 
information  and  is  referred  to  the  certifi- 
cate, and  who  purchases  in  reliance  thereon. 

Id. 

4.  A  bank  examiner  who  takes  charge 
of  the  assets  of  a  national  bank  under  the 
directions  of  the  comptroller  is  not  the 
agent  for  the  bank  in  such  negotiations  as 
it  may  be  permitted  to  enter  into  with  a 
view  to  the  resumption  of  business.  Te^ 
oumseh  Nat  Bank  v.  Chamberlain  Bkg. 
House  (Neb.)  811 

6.  Statements  by  a  bank  examiner  who 
takes  charge  of  the  assets  of  a  national 
bank  under  the  direction  of  the  comptroller, 
as  to  the  liabilities  of,  and  the  value  and 
condition  of  securities  already  furnished 
by,  a  defaulting  officer  of  such  bank,  who, 
for  the  purpose  of  replenishing  its  assets 
and  enabling  it  to  resume  business,  is  al- 
lowed to  furnish  collateral  securities  for  his 
indorsements  upon  paper  previously  sold 
by  him  to  the  bank, — ^are  not  binding  upon 
the  bank;  and  one  who  furnishes  collateral 
securities  to  such  defaulting  officer,  to  be  so 
used  by  him,  cannot  rely  upon  such  repre- 
sentations of  the  examiner  as  a  defense  in 
an  action  by  the  bank  to  foreclose  its  lien 
upon  such  securities.  Id. 

6.  False  representations  by  a  defaulting 
bank  president  as  to  his  liability  to  the 
bank  and  the  value  and  condition  of  securi- 
ties already  furnished  by  him  are  not  bind- 
ing upon  the  bank,  so  as  to  enable  a  person 
furnishing  securities  at  his  request,  with 
knowledge  of  the  purpose  for  which  he  in- 
tends to  use  the  same,  to  rely  upon  such 
representations  as  a  defense  in  a  subse- 
67  L.  R.  A. 


(^uent  action  by  the  bank  to  foreclose  it* 
hen  upon  such  securities.  Id« 

Caskier's  okeek. 

See  also  Checks. 

7.  A  cashier's  check,  being  merely  a.  bill 
of  exchange  drawn  by  a  bank  upon  itself, 
and  accepted  in  advance  by  the  act  of  its 
issuance,  is  not  subject  to  countermand  like 
an  ordinary  check;  and  the  relations  of  the 
parties  to  such  an  instrument  are  analogous 
to  those  of  the  parties  to  a  negotiable  prom- 
issory note  payable  on  demand.  Dnnkall 
V.  Movius  State  Bank  (N.  D.)  341 

8.  The  payee  of  a  cashier's  dieck  in- 
dorsed in  payment  of  chips  to  be  used  in 
gambling  may  enforce  payment  thereof 
against  the  maker,  notwithstanding  the 
check  has  already  been  paid  to  the  in- 
dorsee, where  payment  was  made  to  tlie  lat- 
ter after  notice  of  the  invalidity  of  the  con- 
sideration for  the  indorsement.  Id. 

9.  A  bank  has  sufficient  notice  of  the  in- 
validity of  an  indorsement  on  a  cashier's 
check  to  render  it  liable  for  paying  it  to  the 
indorsee,  where  it  knows  that  the  latter  is 
the  keeper  of  a  gambling  establishment, 
and  he  presents  the  check  the  day  after  it 
is  drawn,  before  the  r^^lar  hour  for  open- 
ing the  bank,  and  the  indorser  is  present  at 
tlie  time,  and  repeatedly  protests  aninst 
the  payment  of  the  chedk  and  demands  its 
cancelation.  Id. 
Forssd  oheoks. 

See  also  Evidence,  17;  Notice,  3. 

10.  The  drawer  of  a  chedc  is  not  bound 
to  prepare  it  so  that  no  one  else  can  suc- 
cessfully tamper  with  it,  to  chai^  the  bank 
with  the  loss  in  case  it  pays  it  after  its 
amount  has  been  fraudulently  raised.  Grit- 
ten  V.  Chemical  Nat  Bank  (N.  Y.)  52» 

11.  'The  drawer  of  a  check  owes  no  duty 
to  detect  a  fraudulent  alteration  of  it,  to  a 
bank  in  which  it  is  deposited  for  collection* 
and  to  which  the  proceeds  are  paid  by  the 
drawee.  Id. 

12.  By  failing  to  discover  foi^ries 
among  the  vouchers  returned  by  the  bank 
on  balancing  the  depositor's  account,  and  to 
notify  the  bank  thereof,  the  depositor  does 
not  adopt  the  checks  as  genuine,  ratify 
their  payment,  or  estop  himself  from  as- 
serting that  they  are  forgeries.  Id. 

13.  A  depositor  who,  by  negligence  in 
failing  to  detect  forseries  amon^  the  vouch- 
ers returned  by  the  bank,  and  give  the  bank 
notice  thereof,  causes  loss  to  the  bank. 
iBither  by  enabling- the .  forger  to  repeat  his 
fraud,  or  by  depriving  the  bank  of  an  op- 
portunity to  obtain  restitution,  will  be  re- 
sponsible for  the  damage  caused  by  his  de- 
fault. Id. 

14.  A  depositor  owes  the  bank  the  duty 
to  exercise  reasonable  care  to  verify  the 
vouchers  returned  by  the  bank  on  balane- 
ing  the  account  by  the  record  of  issued 
checks,  if  he  has  kept  one.  Id. 

15.  Whether  or  not  the  drawer  of  a  dieck 
was  negligent  in  signing  it  in  the  condi- 
tion in  which  it  was  prepared  is  a  question 
of  fact  to  be  determined  largely  by  an  in- 
spection'of  the  check  itself.  Id. 
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16.  A  bank  which  pays  to  a  clerk  of  the 
drawer  a  plainly  altered  check  without  re- 

?[uiring  an  explanation  of  the  alteration 
rem  his  employer  cannot  throw  the  loss 
occasioned  by  subsequent  payment  of  a 
series  of  such  checks  upon  the  employer,  on 
the  ground  that  he  negligently  failed  to  de- 
tect the  frauds  when  the  vouchers  were  re- 
turned to  him.  Id. 

Notes  and  Bbiefs. 

Banks;  scope  of  cashier's  duties;  false 
representations  by  cashier  as  to  capital  of 
insurance  company  on  deposit  in;  bank's 
liability  for.  110 

Cashier's  check;  bank's  duty  to  pay 
payee  or  indorsee;  effect  of  bare  indorse- 
ment or  assignment  of.  342 

Forgery  of  check  by  raising  amount;  de- 
positor's negligence  in  failing  to  discover; 
intrusting  examination  of  vouchers  to 
clerk;  bank's  liability  for  paying;  pre- 
sumption of  negligence  from  failure  to 
know  signature;  bank's  cashing  check  after 
notice  that  forged  check  presented.  530 

Ratification  of  unauthorized  acts  •  of 
agents;  pledge  to  secure  excessive  loan  to 
officers  of;  consideration  for  transfer  of 
stock  in;  guaranty  by  third  person  of  pay- 
ment of  debt  of  director.  812 

Cashier's  authority  to  release  surety. 

911 

Insolvency;  rights  of  creditors  in  trust 
fund.  88G 


Taxation  of  franchise  of. 

BEST  EVIDENCE. 

See  Evidence,  18. 
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BIOTCLE8. 

Discrimination      against     Riders,     see 

Constitution Ai.  Law,  11,  12. 
Requiring   Lights   for,   see  Municipal 

CORPOBATIONS,    10. 

Title  of  Ordinance  Regulating,  see 
Municipal  Cobpobations,  6. 

Notes  and  Briefs. 

Bicycle;  exemption  of,  from  levy.        764 

BIGAMY. 

Wife  as  Witness  against  Husband  in 
Prosecution  for,  see  Witnesses, 
2. 

Notes  and  Briefs. 

'Bigamy;  crime  against  wife;  sufficiency 
of  information  for;  proof  of  first  marriage 
by  defendant's  admission.  156 

BIIX8  AHD  NOTES. 

Negotiation  of  Cashier's  Check,  see 
Banks,  7. 

Guaranty  of,  by  l^iarried  Woman,  see 
Husband  and  Wife,  1. 

Indorsee's  Right  to  Attack  Fraudulent 
Conveyance,  see  Fraud  and 
Fraudulent  Conveyances,  8. 

Recovery  Back  of  Money  Paid  on 
Draft  Drawn  against  Fictitious 
Bill  of  Lading,  see  Bills  of  Lad- 

INO. 

67  L.  R.  A. 


Conflict  of  Laws  as  to,  see  Conflict  of 
Laws,  4. 

Given  to  Prevent  Criminal  Prosecu- 
tion, see  Contracts,  12. 

Checks,  see  Banks,  7-16;  Checks. 

The  mere  possession  of  a  negotiable 
instrument  indorsed  by  the  payee  in  blank 
is  prima  facie  evidence  of  the  holder's  right 
to  demand  and  receive  payment;  and  pay- 
ment to  such  holder  will  discharge  the  in- 
strument, when  made  in  good  faith  and  in 
ignorance  of  facts  which  impair  the  holder's 
title.  Drinkall  v.  Movius  State  Bank  (N. 
D.)  341 

Notes  and  Briefs. 

Bills  and  notes;  executed  by  wife  as 
surety  for  husband;  conflict  of  laws  as  to. 

514 

Draft  drawn  against  fictitious  bill  of  lad- 
ing; whose  duty  to  pass  upon  genuineness; 
holder's  right  to  insist  on  unconditional  ac- 
ceptance; right  of  recovery  where  accept- 
ance conditional;  effect  of  payment.      689 

BIIX8  OF  EXCEPTIONS. 

See  Appeal  and  Error,  3,  4. 

BILIiS  OF  LADING. 

Money  paid  by  the  drawee  upon  a 
draft  drawn  against  ''indorsed  bills  of  lad- 
ing" which  are  in  fact  fictitious,  and  ac- 
cepted "against"  such  bills  in  ignorance  of 
the  fraud,  may  be  recovered  bade  from  the 
payee.  Guaranty  Trust  Co.  v.  Grotrian 
(C.  O.  App.  2d  C.)  689 

Notes  and  Briefs. 
See  also  Carriers. 

Bill  of  lading;  accepting  draft  drawn 
against;  construction  of  acceptance;  whose 
duty  to  pass  upon  genuineness  of  bill  of 
lading;  delivery  of  forged  bill  of  ladins  as 
compliance  with  contract  to  deliver  bill  of 
lading.  689 

BONDS. 

Prematurity  of  Action  on,  see  Action 
OR  Suit,  1. 

Of  County  Treasurer,  Liability  on,  see 
County  Treasurer. 

Of  Deputy  Sheriff,  Action  on,  see  Ex- 
ecutors AND  Administrators,  3. 

Of  Clerk  of  Court,  Liability  on,  see 
Officers,  4. 

Interest  on,  see  Interest,  2. 

Requiring  from  Foreign  Partnership, 
see  Statutes,  8. 

The  bond  of  a  deputy  sheriff  condi- 
tioned for  the  faithful  performance  of  his 
duty,  and  containing  a  reference  to  a  con- 
tract between  him  and  the  sheriff  which  is 
illegal  because  in  violation  of  W.  Va.  Code, 
chap.  7,  §  5,  prohibiting  the  sale  or  fanning 
out  of  any  office  under  the  laws  of  the  state, 
is  void  as  to  the  private  interest  of  the 
sheriff  and  his  deputy,  and  no  recovery  can 
be  had  against  the  latter  for  a  sum  which 
he  has  agreed  to  pay  to  the  sheriff  in  con- 
sideration of  such  illegal  contract;  but  the 
sheriff  may  recover  thereon  for  taxes,  fines, 
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etc.,  received  by  the  deputy  by  virtue  of  hie 
oflSce,  since  audi  funds  have  come  into  his 
hands  as  a  d«  facto  officer,  and  belong  pri- 
marily to  the  public  and  innocent  private 
individuals.    White  v.  Cook   (W.  Va.)  417 

Notes  and  Briefs. 

Bond;  by  deputy  sheriff  in  consideration 
of  illegal  contract;  liability  on.  418 

Of  clerk  of  court;  liability  on;  princi- 
pal's  failure  to  pay  over  money.  634 

BBIDGES. 

Operating    Railroad    Bridge    as    Toll 
Bridge,  see  Railboads;  Tbial,  14. 

NoTBs  AND  Briefs. 


Taxation  of  franchise  of. 
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BROKERS. 

Discrimination  in  License  of,  see  Con- 
stitutional Law,  22. 

Exemption  of,  from  Jjevy,  see  Lbvt  and 
SEizxniB. 

Refusal  to  comply  with  a  contract  to 
purchase  real  estate,  by  reason  of  which  the 
broker  who  negotiated  the  sale  Is  deprived 
of  his  commissions,  will  render  the  intend- 
ing purchaser  liable  for  the  damages  there- 
by inflicted  on  the  broker,  although  he  had 
agreed  to  look  to  the  seller  for  his  commis- 
sions.   Livermore  v.  Crane   (Wash.)       401 

Notes  and  Briefs. 

Brokers;  commissions;  under  contract 
with  seller;  right  as  to,  against  purchaser 
refusing  to  complete  pur<3kase;  sufficiency 
of  contract  for  purchase.  402 

BUIIJ>nffO     AHD     LOAN    A880CIA. 
TION. 

Conflict  of  Laws  as  to  Usury  by,  see 
Conflict  of  Laws,  6,  6. 

Usury  by,  see  Usury,  1,  Notes  and 
Briefs. 

A  foreign  building  and  loan  associa- 
tion which  localizes  its  business  in  a  state 
cannot  complain  of  a  provision  of  its  laws 
making  foreira  aasociations  subject  to  the 
usury  laws,  but  exempting  domestic  asso- 
ciations therefrom.  Shannon  v.  Qeorgia 
State  Bldg.  ^  L.  Asso.  (Miss.)  800 

BUILDINGS. 

Liability  for  Fall  of  Walls,  see  Neqli- 
OENCE,  2,  3. 

Notes  and  Bbdcfs. 

Building  liable  to  fall,  as  nuisance.     133 

BURDEN  OF  PROOF. 

See  Evidence,  1-17* 

CARRIERS. 

Requiring  Payment  of  Attorney's  Fee 
by  Carrier,  see  Constitutionai. 
Law,  13. 

Act  Making  Specification  of  Weights  in 
Bills    of    Lading    Conclusive    Evi- 
dence of  Correctness,  see  Consti- 
txttional  Law,  24. 
«7  L.  R.  A. 


Damages   for   Breach   of   Contract    to 
Transmit  Corpse,  see  Damaoes,  6, 

7. 
Failure  to  Forward  Corpse,  see  Tbial, 

13. 
Notice   Chargeable    to    Passenger,   tee 

Notice,  1. 
See  also  Commebcb. 

Of  pasaoagera. 

See  also  Evidence,  10. 

1.  A  railroad  company  is  not  relieved 
from  liability  for  injury  to  its  passenger  by 
reason  of  the  unsafe  condition  of  the  depot 
premises  which  the  passenger  must  use  to 
reach  its  trains,  by  the  fact  that  the  prem- 
ises are  used  by,  and  in  possession  of,  a  un- 
ion depot  company  or  its  receiver,  with 
whom  the  railroad  company  contracts  for 
terminal  facilities.  Herrman  ▼.  Great 
Northern  R.  Co.  (Wash.)  390 

2.  While  it  is  the  absolute  duty  of  a 
railway  carrier  of  passengers  to  provide  a 
safe  and  secure  place  for  its  patrons  to  ride 
within  its  cars,  when  such  duty  is  per- 
formed the  passenger  has  no  right  to  vol- 
unt*arily  extend  his  person  beyond  the  line 
of  a  moving  car,  or  ride  upon  its  platform; 
and  if  he  does  so,  and  injuiy  fellows,  no 
recoveiy  can  be  had  therefor.  Benedict  v. 
Minneapolis  ft  St  L.  R.  Co.  (Minn.)         639 

3.  The  voluntary  exposure  of  the  body 
beyond  the  sides  of  a  moving  train  by  a 
passenger  ridinff  on  the  platform  is  sndi 
negligence  as  wul  preclude  recovery  for  his 
death  caused  by  coming  in  contact  with  an 
iron  post  near  the  track,  although  he  was 
forced  to  ride  on  the  platform  because  of 
the  overcrowded  condition  of  the  car,  and 
the  carrier  would  have  been  liable  for  in- 
jury resulting  to  him  therefrom,  in  the  ab- 
sence of  any  negligence  on  his  part.  Id. 

4.  A  youth  sixteen  years  of  age,  travel- 
ing alone,  cannot  be  held,  merely  on  account 
of  his  immature  years,  to  have  been  incapa- 
ble in  law  of  exercising  sufficient  discretion 
and  judgment  to  avoid  incurring  the  risk  of 
a  voluntary  exposure  of  his  person  beyond 
the  sides  of  a  moving  train.  Id. 

6.  A  passenger  who  leaves  his  car  while 
the  train  is  standing  on  a  side  track  await- 
ing the  arrival  of  another  train,  at  a  place 
not  designed  for  the  disdiarge  of  passengers, 
and  crosses  the  track  to  a  pump  to  get  a 
drink  of  water,  but,  on  hearing  the  whistle 
of  the  incoming  train,  starts  back  on  a 
rapid  run  to  regain  his  car,  and  attempts  to 
cross  in  front  of  the  train  when  it  is  about 
50  feet  distant  from  him,  and  is  struck  and 
killed,  is  guilty  of  suoh  negligence  as  will 
preclude  recovery  for  his  death  from  the 
railroad  company.  Chicago,  R.  I.  A  P.  R. 
Co.  V.  Sattler  (Neb.)  890 

6.  A  passenger  who  leaves  his  train  be- 
fore the  completion  of  his  trip  must  assume 
all  the  ordinary  risks  incident  to  his  action, 
where  the  train  is  run  upon  a  switdi  to  al- 
low the  passage  of  another  train,  or  is 
stopped  at  a  place  other  than  that  used  by 
the  carrier  for  receiving  and  dis<^arging 
passengers,  and  the  stoppage  is  not  for  the 
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purpose  of  allowing  passengeiB  to  board  the 
train  or  alight  therefrom.  Id. 

"Wlio  aare  paaaencera. 
See  also  Evidbnck^  9. 

7.  A  passenger  on  a  railroad  train  does 
not  lose  his  character  as  such  by  leaving  his 
car  at  a  r^ular  station  from  motives  of 
either  business  or  curiosity,  where  he  has 
not  yet  arrived  at  the  terminus  of  his  jour- 
ney. Id. 

8.  A  passenger  who  leaves  his  car  of  his 
own  volition^  for  some  purpose  of  his  own, 
not  incident  to  the  journey  he  is  pursuing, 
as,  for  instance,  to  get  a  drink  of  water 
while  the  train  is  standing  on  a  side  trade, 
and  at  a  place  not  designed  for  the  discharge 
of  padsengers, — cannot  claim  the  protection 
of  Neb.  Oomp.  Stat.  chap.  72,  art.  1,  §  3, 
making  a  carrier  liable  for  all  personal 
damase  inflicted  on  a  pcMsenger  being  trans- 
ported. Id. 

9.  All  passengers  actually  on  a  train, 
whether  the  same  is  moving  or  not,  and  pas- 
sengers who  have  left  the  train  at  the  ex- 
press or  implied  invitation  of  the  carrier, 
for  any  necessary  purpose  incident  to  their 
journey,  are  passengers  "being  transported 
over  the  road,"  within  the  meaning  of  Neb. 
Gomp.  Stat.  chap.  72,  art.  1,  §  3,  making  a 
carrier  liable  for  all  persootJ  damage  in- 
flicted on  a  passenger  while  being  transport- 
ed over  its  road.  Id. 

10.  One  who  enters  and  rides  upon  a  car 
or  train  which  he  knows,  or  by  the  exercise 
of  reasonable  diligence  would  know,  is  pro- 
hibited from  carrying  passengers,  is  a  tres- 
passer, and  not  a  passenger;  and  the  only 
duty  of  the  railroad  company  toward  him  is 
to  abstain  from  wanton  or  reckless  injury 
to  him.  Purple  ▼.  Union  P.  R.  Co.  (C.  C. 
App.  8th  C.)  700 

11.  One  who,  knowing  that  a  conductor 
has  no  authority  to  grant  free  transporta- 
tion, enters  and  rides  upon  his  train,  with 
the  deliberate  intention  not  to  pay  his  fare, 
under  an  agreement^  or  under  a  tacit  under- 
standing, with  the  conductor  that  he  shall 
ride  free,  commits  a  fraud  upon  the  railroad 
<5ompany,  and  is  not  a  passenger,  but  is  a 
mere  trespasser,  to  whom  the  only  duty  of 
the  comfMiny  is  to  abstain  from  wilful  or 
reckless  injury.  Id. 
Tickets. 

See  also  tn/ra>  16. 

12.  A  person  on  a  street  ear  does  not  ac- 
quire the  right  to  be  carried  to  his  destina- 
tion by  the  fact  that  the  conductor  rings 
up  his  fare  on  taking  from  him  a  void  cou- 
pon ticket.  United  Railways  k  Electric  Go. 
▼.  Hardesty  (Md.)  276 

13.  A  carrier  is  not  obliged  to  honor  a 
coupon  from  a  commutation  book  of  tickets 
int^ided  for  passage  between  designated 
points  and  which  provide  that  they  are  not 
''good  unless  detached  by  the  conductor," 
when  it  has  been  detached  by  the  commuter 
And  the  book  left  with  a  member  of  his  fam- 
ily, so  that  it  is  not  present  when  he  tenders 
the  coupon  in  payment  of  fare.  Id. 

14.  A  second  demand  for  fare  need  not 
be  made  by  a  street-car  conductor  before 
•7L.iL  A. 


ejecting  from  the  ear  a  person  who,  in  re- 
sponse to  his  first  demand,  tendered  a 
worthless  ticket,  and  was  informed  that  it 
was  insufficient.  Id. 

Limitation  of  UabiUty. 

15.  A  carrier's  contract  limiting  liability 
for  loss  to  a  specified  amount  has  no  appli- 
cation to  the  damages  to  be  recovered  for 
its  failure  to  comply  with  a  notice  of  stop- 
page in  transitu  after  it  had  agreed  to  do 
so.    Rosenthal  v.  Weir  (N.  Y.)  527 

16.  An  agreement  by  a  passenger  when 
procuring  a  mileage  tidcet  at  a  reduced 
rate,  not  to  hold  the  carrier  liable  for  inju- 
ries received  while  riding  on  freight  trains, 
is  unenforceable  with  respect  to  such 
freight  trains  as  are  designated  bv  the  car- 
rier  to  carry  passengers  generally.  Rich- 
mond V.  Southern  Pacific  Co.   (Or.)         610 

Notes  and  Bbiefs.  i 

Ctirriers;  power  to  relieve  from  liability 
for  torts  of  lessees  or  their  receivers.      390 

Bill  of  lading  limiting  liability;  effect  of 
accepting  bill;  duly  to  stop  in  transitu  on 
notice.  62T 

Bill  of  lading;  limiting  loss  to  one  line; 
imposition  of  attorneys'  fee  against;  regu- 
lation of  transportation  within  police  pow- 
er; omission  of  Congress  to  provide  regula- 
tions. 765- 

Who  are  passengers;  person  not  paying 
fare;  one  riding  on  freight  train;  extent  of 
duty  towards  passenger.  701 

Who  are  passengers;  person  leaving  car 
at  intermediate  station;  contributory  negli- 
gence of  passenger;  failure  to  look  and  lis- 
ten for  train  while  crossing  trade;  carrier's 
duty  toward  passenger  at  intermediate  sta- 
tion; absolute  liability  of  carrier,  r^;ard- 
less  of  negligence;  carrier's  negligence  in 
managing  other  train  at  station.  890 

Passengers  on  freight  train;  limiting  lia- 
bility for  injury  to.  614 

Contributory  negligence  of  passenger; 
riding  on  platform;  extending  body  beyond 
car  line.  639 

CABBYIHO  WEAPONS. 

Ordinance  against^  see  Muniozpal  Cor- 
porations, 7. 

Prohibition  against  Imposing  Fine  for, 
see  Pbohibition 

CASHIER* 

See  Banks,  1,  2. 

Cashier's  Check,  see  Banks,  7-9; 
Checks. 

Notes  and  Bbiefs. 

Cashier;  authority  of,  to  release  surety. 

911 

bcope  of  duties  of;  bank's  liability  for 
false  representations  by,  as  to  capital  of  in- 
surance company  on  deposit  110 

CEBTIORABI. 

On  a  writ  of  certiorari  allowed  with 
the  writ  of  habeas  corpus  to  bring  up  a 
warrant  for  the  execution    of    a    prisoner. 
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purporting  to  be  issued  by  the  executive  de- 
partment of  the  state  government  under  au- 
thority of  X.  J.  act  April  16,  1846,  the  court 
will  adjudge  whether  such  warrant  is  valid. 
State,  Clifford,  Prosecutor,  v.  Heller  (N.  J. 
Sup.)  312 

CHATTEL  MOBTGAOE. 

See  MoBTGAGS. 

CHECKS. 

Tender  of,  as  Compliance  with  Tele- 
graph Company's  Contract  to 
Transmit  Money,  see  Contbacts, 
4. 

Forged,  Burden  of  Proof  as  to,  see 
Evidence,  17. 

Forgery  of,  see  NoncE,  3. 

What  Constitutes  Forgery  of,  see  Fobg- 

ERY. 

See  also  Banks,  7-16,  Notes  and 
Bbiefb. 

The  indorsement  and  delivery  of  a 
cashier's  check  by  the  payee  to  a  gambler 
in  payment  for  diipe  to  oe  used  in  gambling 
does  not  make  such  gambler  a  holder  in  due 
course;  and  his  title  so  acquired  is  defect- 
ive, where  the  statutes  of  the  state  express- 
ly prohibit  gambling.  Drinkall  v.  Movius 
State  Bank  (N.  D.)  341 

CLERK. 

Imputing  Knowledge  of,  to  Eniployer, 

see  notice,  2,  3. 
Liability   of,    for   Loss    through    Bank 

Failure,  see  Officebs,  4. 

Notes  and  Bbiefs. 

Clerk  of  court;  liability  on  bond;  loss  of 
money  paid  into  court.  634 

CliOUD    ON    TITLE. 

Quieting  Grantor's  Title  to  Land  after 
Breach  of  Contract  for  His  Sup- 
port, see  Real  Pbopebty,  2. 

An  action  to  quiet  title  to  real  prop- 
erty and  remove  a  cloud  therefrom,  directed 
against  an  apparent  lien  by  way  of  tax  or 
special  assessment,  is  only  maintainable  in 
case  such  tax  or  assessment  itself  is  abso- 
lutely void,  under  Neb.  Comp.  Stat.  1901, 
chap.  77,  art.  1,  §  144,  providing  that  no  in- 
junction shall  be  granted  to  restrain  the 
collection  of  any  tax,  unless  the  tax  be  lev- 
ied for  an  illegal  or  unauthorized  purpose. 
Philadelphia  Mortg.  ^  T.  Co.  v.  Omaha 
(Neb.)  160 

Notes  and  Bbiefs. 

Cloud  on  title;  legislative  power  to  pro- 
vide for  quieting  title  to  land.  '^        299 

COIJ>  STORAGE. 

See  Bailment. 

COLLATERAL  HfHERITANCE  TAX. 

See  Taxes,  17-19. 

COBIBINATION. 

See  CoNSPiBAOT,  Notes  and  Bbiets. 

COMMERCE. 

The  interstate  commerce  clause  of  the 
67  L.  R.  A. 


Federal  Constitution  is  not  violated  by  Kan. 
Laws  1893,  chap.  100,  requiring  railroad 
companies  to  provide  track  scales  for  weigh- 
ing car-load  lots  of  hay,  grain,  etc.,  and  to 
issue  duplicate  bills  of  lading  for  a  ship- 
ment, and  making  the  company  responsible 
for  the  full  amount  of  such  shipment,  less 
^  of  1  per  cent  of  its  weight,  since  the  stat- 
ute is  an  exercise  of  the  police  power,  and 
does  not  impose  restrictions  of  any  kind  on 
commerce  between  the  states.  Missouri,  K. 
&  T.  K.  Co.  V.  Simonson  (Kan.)  765 

COMMERCIAL  AGEHCT. 

Damages  against,  for  False  Publication 

by,  see  Damages,  13. 
Liability  for  Incorrect  Statements,  see 

Libel  and  Slandeb;  Tbiax,  15. 

COMFOUNDING   CRIME. 

See  Contoacts,  12. 

CONDITION. 

See  Real  Pbopebtt. 

CONFESSION. 

See  Evidence,  23. 

CONFINEMENT. 

Damages  for  Death  of  Child  during;  see 
Damages,  9,  10. 

CONFUCT  OF  I.AWS. 

See  also  Evidence,  5. 

1.  The  validity  of  a  marriage  is  to  be 
determined  by  the  law  of  the  plax»  where 
the  marriage  is  solemnized ;  and  a  marriage 
legal  where  solemnized  is  valid  everywhere. 
Hills  V.  SUte  (Neb.)  155 

2.  The  validity  of  a  sale  by  a  husband 
to  his  wife,  of  land  stiuated  in  Louisiana, 
is  to  be  determined  by  the  law  of  Louisiana. 
Rush  V.  Landers  (La.)  353 

3.  Whether  a  husband  becomes  the  debt- 
or of  his  wife  by  receiving  and  using  money 
which  she  has  received  from  her  first  hus- 
band must  be  determined  by  the  law  of  their 
domicil.  Id. 

4.  The  contract  of  a  surety  on  a  note  is 
complete  when  his  signature  is  affixed  and 
the  instrument  delivered  to  the  payee,  and 
is  therefore  governed  b^  the  law  of  the  place 
where  those  transactions  occur,  although 
the  note  is  payable  in  another  state,  and  as 
against  the  makers  has  no  valid  inception 
until  its  negotiation  in  the  latter  state,  if 
the  surety  has  no  knowledge  that  it  is  to 
be  negotiated  there,  or  intention  that  his 
contract  shall  be  governed  by  the  laws  of 
that  state.  Union  National  Bank  v.  Chap- 
man (N.  Y.)  513 
Usury. 

5.  Whether  or  not  a  loan  by  a  foreign 
building  and  loan  association  to  a  resident 
of  the  state,  secured  by  mortgage  on  land 
within  the  state,  is  usurious,  will  be  deter- 
mined by  the  local  laws,  notwithstanding 
the  notes  are  payable  at  the  domicil  of  the 
corporation,  if  it  has  localized  its  business 
by  establishing  boards  throughout  the  state 
to  which  payments  on  loans  are  to  be  made. 


CoNSPiRACT ;  CoHflTrmnoHAL  Law. 
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Natiomil  Mutual  Bldg.  ft  L.  Asso.  ▼.  Brahan 
(Miss.)  793 

6.  Whether  or  not  a  loan  by  a  foreign 
building  and  loan  association  to  a  resident 
of  the  state,  secured  by  mortgage  on  land 
within  the  state,  is  usurious^  will  be  deter- 
mined by  the  local  laws,  notwithstanding 
the  notes  are  jmyable  at  the  domicil  of  the 
corporation  if  it  has  localized  its  business 
by  establishing  boards  throughout  the  state 
to  which  payments  on  loans  are  to  be  made. 
Shannon  v.  Georgia  State  Bldg.  ft  L.  Asso. 
(Miss.)  800 

Notes  and  Briefs. 

Conflict  of  laws;  wife's  capacity  to  be- 
<*ome  surety  for  husband;  contract  void 
where  made.  613 

As  to  yalidit|r  of  marriage: — (I.)  Man- 
ner or  form  of  solemnization;  prelimina- 
ries; (II.)  polygamous  marriages;  tempo- 
rary marital  unions;  (III.)  matrimonial 
capacity  of  the  parties:  (a)  in  general; 
lex  loci  or  lex  domicilii;  public  policy;  (6) 
incestuous  marriages;  (c)  marriages  be- 
tween members  of  different  races;  {d)  re- 
marriage of  divorced  person;  (e)  former 
husband  or  wife  living;  {f)  nonage;  con- 
sent of  parents  or  guajrdian;  (IV.)  sum- 
maiy.  155 

As  to  capacity  of  married  woman  to  con- 
tract:— (I.)  As  between  lex  loci  contra4:tus 
and  lex  domicilii;'  (a)  ^^eral  rule;  (b) 
exceptions;  when  domi(al  is  at  forum;  (II.) 
as  between  lex  loci  oontractue  and  lex  fori; 
remedy;  (III.)  as  between  lex  loci  contrac- 
tus, or  lex  domicilii,  and  lex  rei  sitcp;  (a) 
personal  property;    (6)  real  property.     524 

As  to  matrimonial  property: — (I.)  In- 
troduction; (II.)  when  lex  'domicilii  is  op- 
posed to  the  lex  rei  sites  or  lex  fori:  (a) 
real  estate,  or  immovables;  (6)  personal 
property,  or  movsUbles;  (c)  what  law  deter- 
mines character  of  property  as  real  or  per- 
sonal; (III.)  when  law  of  matrimonial 
domicil  is  opposed  to  that  of  place  where 
marriage  celebrated;  (IV.)  how  original 
matrimonial  domicil  ascertained;  (V.) 
change  of  matrimonial  domicil:  (a)  prop- 
erty acquired  prior  to  change;  (6)  property 
acquired  after  the  change;  (o)  tacit  mort- 
^a«res  or  liens;  (VI.)  marriage  settlements; 
(VII.)   summary.  353 

What  statute  of  distribution  governs  dis- 
tribution of  decedent's  property.  537 

Usury ;  by  foreign  building  and  loan  asso- 
<!iation.  801 

CONSPIRACT. 

A  combination  of  mercantile  dealers 
to  compel  another  dealing  in  similar  ^oods 
to  sell  at  prices  fixed  by  it,  or,  upon  his  re- 
fusal so  to  do,  to  prevent  those  of  whom  its 
members  are  purchasing  customers  from 
selling  goods  to  him,  is,  upon  general  legal 
principles,  contrary  to  public  policy  and 
void,  and  the  members  of  such  a  combina- 
tion may  be  restrained  collectively  or  indi- 
vidually, by  appropriate  injunction,  from 
carrying  into  effect  such  purpose.  Brown 
V.  Jacobs  Pharmacy  Co.  (Ga.)  547 
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Conspiracy;  fraudulent;  verdict  agaiiut 
single  defendant  in  civil  action  for.  110 

Combination  in  legitimate  purposes  of 
lawful  business.  548 

OONSTITUTIONAI.  UiW. 

Imprisonment  for  Debt,  see  Imprison- 
ment FOB  Debt. 

As  to  Eminent  Domain,  see  Eminent 
Domain. 

For  Title  of  Statute,  see  Statdtbs,  2, 
3. 

General  and  Special  Legislation,  see 
Statutes,  4,  5. 

1.  The  written  Constitution  will  be  con- 
strued in  the  light  of  the  right  of  municipal 
self-government.  State  ex  reL  White  v. 
Barker  (Iowa)  244 

2.  A  statute  making  a  contract  for  tha 
construction  of  a  buildinf^,  in  which  the 
contract  price  is  payable  with  something  be- 
sides money,  so  far  invalid  as  to  furnish  the 
owner  no  protection  from  the  claims  of  sub- 
contractors and  materialmen,  is  an  uncon- 
stitutional infringement  of  the  owner's 
right  to  the  possession  and  enjoyment  of  his  . 
property.  Stimson  Mill  Ca.  v.  Braun 
(Cal.)  726 
Separation  and  delegation  of  po'wers. 
See  also  ififra^  24;   Coubts,   1;   Cbiminal 

Law,  2. 

3.  The  power  of  choosing  the  managers 
of  a  municipal  water-supply  system  cannot 
be  vested  by  the  legislature  in  the  judges  of 
a  court  created  by  the  ConstHution.  State 
ex  reL  White  v.  Barker  (lov  a)  244 

4.  The  power  to  appoint  examiners  of 
titles,  given  to  the  district  courts  by  AOiul 
Laws  1901,  chap.  237,  providing  for  the  Tor- 
rens  system  of  registering  lana  titles,  is  not 
in  violation  of  Minn.  Const,  art.  3,  vesting 
the  powers  of  government  in  three  distinct 
departments.  State  ex  ret,  Douglas  v. 
Westfall  (Minn.)  297 

5.  Judicial  duties  are  not  conferred  on 
rep^istrars  of  land  titles,  in  violation  of 
Minn.  Const,  art.  3,  by  Minn.  Laws  1901, 
chap.  237,  providing  for  the  Torrens  system 
of  registering  land  titles,  since  the  act  ex- 
pressly provides  that  all  acts  performed  by 
registrars  shall  be  performed  under  rules 
and  instructions  established  and  given  by 
the  district  court  having  jurisdiction  of  the 
county  in  which  they  act.  Id. 

6.  The  power  to  appoint  public  officers 
is  not  purely  an  executive  function,  but  this 
power  may  be  exercised  by  the  general  as- 
sembly, when  not  otherwise  provided  in  the 
Constitution,  either  by  naming  a  given  per- 
son for  the  office,  or  providing  the  manner 
in  which  the  officer  shall  be  chosen ;  and  the 
general  assembly  also  has  authority  to  pro- 
vide for  the  appointment  of  a  number  of  of- 
ficers to  discharge  a  given  duty,  and  to  pro- 
vide that  vacancies  in  such  number  may  be 
filled  by  those  remaining  in  office,  thus  cre- 
ating a  self-perpetuating  body.  Americua 
v.  Perry  (Gki.)  330 
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CoMiTinrriOHAL  Law. 


Zi««*l  Mlf-s«Tenun0mt. 

See  ftleo  Municipai.  OoBPOBATioifB,  3,  4. 

7.  The  legislature  cannot  fix  the  salaries 
of  firemen  employed  by  municipalities,  al- 
though there  is  no  limitation  on  sudi  power 
in  the  Constitution,  since  that  is  a  matter 
of  local  goTernment  never  delegated  to  the 
legislature.    Lexington  ▼.  Thompson  (Ky.) 

775 

8.  The  establishment  and  control  of  a 
water-supply  system  is  a  matter  that  per- 
tains to  the  municipality,  and  the  legisla^ 
ture  cannot  take  the  management  of  the  sys- 
tem away  from  the  a{>pointees  of  the  munic- 
ipality, and  vest  it  in  persons  for  whose  se- 
lection it  provides.  State  em  rel.  White  v. 
Barker  (Iowa)  244 

9.  An  act  creating  a  board  of  police  com- 
missioners which  shall  have  exclusive  con- 
trol of  the  police  officers  of  a  city  (Oa^  Acts 
1889,  p.  961),  naming  the  first  members 
of  the  board,  prescribing  the  manner  in 
which  their  successors  shall  be  chosen,  and 
setting  forth  their  powers  and  duties,  is  not 
an  unconstitutional  deprivation  of  local 
self-ffovemment,  but  is  a  proper  exercise  of 
legislative  power.   Americus  v.  Perry  (6a.) 

230 
Equal  proteotloa  or  priTileces. 
Uniformity  in  Taxes,  see  Taxes,  1,  2. 
See  also  infra,  23;  Builoino  and  Loan  As- 

SOOTATIOlfS. 

10.  The  exemption  of  agricultural  prod- 
ucts and  live  stock  from  the  provisions  of 
the  Georgia  anti-trust  act  (Ga.  Acts  1896, 
p.  68)  renders  the  act  void  because  in  vio- 
lation of  U.  S.  Const.  14th  Amend.,  declar- 
ing that  no  state  shall  deny  to  any  person 
the  equal  protection  of  the  laws.  Brown  v. 
Jacobs  Pharmacy  Co.   (Ga.)  547 

11.  The  equal  privileges  and  immunities 
of  a  bicycle  rider  are  not  infringed  by  re- 
quiring him  to  cariy  a  light  uter  dark. 
Des  Moines  v.  Keller  (Iowa)  243 

12.  An  ordinance  requiring  bicycle  riders 
to  carry  lamps  is  not  unconstitutional  be- 
cause not  applying  to  other  silently  run- 
ning vehicles.  Id. 

13.  The  provision  for  an  attorneys'  fee  for 
the  successful  prosecution  of  an  action  un- 
der Kan.  Laws  1893,  chap.  100,  for  failure 
of  a  carrier  to  safely  transport  and  deliver 
goods  committed  to  its  charge,  is  constitu- 
tional. Missouri,  K.  ^  T.  R.  Go.  v.  Simon- 
son  (Kan.)  765 

14.  The  allowance  of  damages  and  attor- 
neys' fees  to  plaintiff  in  an  action  upon  an 
insurance  policy,  provided  for  by  Ga.  Civ. 
Code,  §  2140,  in  case  of  the  refusal  of  an  in- 
surance company  to  pay  a  kiss  within  sixty 
days  after  demand  has  been  made,  where  it 
shall  appear  to  the  jury  that  the  refusal  to 
pay  was  in  bad  faith,  is  in  violation  of  U. 
S.  Const.  14th  Amend.,  as  a  denial  of  the 
equal  protection  of  the  laws.  Phoenix  Ins. 
Co.  V.  Sdiwartz  (Ga.)  752 

15.  The  mere  orgajiization  of  a  partner- 
ship under  the  laws  of  another  state  is  not 
sufficient  to  justify  the  imposition  of  condi- 
tions upon  its  doing  business  within  the 
67  L.  R.  A. 


state   not   required   of   local   partoenhipB^ 
State  V.  Cadigan  (Vt)  66S 

16.  A  statute  in^Msing  a  penalty  on 
agents  transacting  business  within  the  state 
for  foreign  partnerships  which  have  not 
complied  with  conditions  not  required  of  lo- 
cal partnerships  discriminates  against  such 
agents  in  favor  of  those  of  local  firms  so  as 
to  be  void  under  the  Federal  ConstitntioD 
and  those  provisions  of  a  state  Constitution 
protecting  equal  rights  and  privileges.      Id. 

17.  The  classification  of  counties  aceord- 
ing  to  population,  for  the  purposes  of  Minn. 
Laws  1901,  chap.  237,  providing  for  the 
Torrens  system  of  registering  land  titles, 
does  not  render  the  act  void  as  special  leg- 
islation in  violation  of  Minn.  Const,  art.  4, 
II  33.  34.  State  ew  rel,  Douglas  v.  West- 
fall  (Minn.)  297 

18.  The  probate  judge  of  one  county  can- 
not be  given  a  salary  and  required  to  ac- 
count for  all  fees  received,  while  the  judges 
of  all  other  counties  are  permitted  to  retain 
the  fees  as  their  compensation,  under  a  con- 
stitutional provision  requiring  the  general 
assembly,  by  a  law  uniform  in  its  operation, 
to  provide  for  and  regulate  the  fees  of 
all  county  officers.  Henderson  ▼.  Koenig 
(Mo.)  65» 

19.  An  ordinance  authoriring  a  license 
tax  for  revenue  purposes,  which  claasifies 
the  different  subjects  of  taxation  according 
to  the  amount  of  business  transacted,  f»t>- 
viding  a  graduated  rate  for  the  various 
classes,  and  which  places  wholesalers  in  a 
separate  class  from  retailers,  and  imposes  on 
them  a  lower  rate,  is  not  in  violation  of  U. 
S.  Const  14th  Amend.,  or  Pa.  Const,  art.  9,. 
I  1,  providing  that  all  taxes  shall  be  uni- 
form upon  the  same  class  of  subjects,  where- 
no  discrimination  is  made  between  the  dif- 
ferent members  of  the  same  class.  Com. 
use  of  Titusville  v.  Clark  (Pa.)  348 

20.  The  provision  in  an  ordinance  requir- 
ing a  license  tax  from  all  dealers  or  ven- 
dors of  merchandise,  that  no  manufacturer 
who  is  a  citizen  of  the  municipality  shall  be 
considered  a  dealer  or  vendor  unless  he  sells 
goods  not  of  his  own  manufacture,  is  a 
proper  classification  and  a  valid  exercise  of 
legislative  power.  Id. 

21.  The  exemption  of  persons  who  go 
from  house  to  house  or  place  to  place,  vend- 
ing their  own  products,  from  the  payment 
of  the  license  tax  imposed  by  Neb.  Comp. 
Stat.  1901,  chap.  77,  art  1,  |  152,  on  ped- 
dlers, does  not  render  the  act  invalid  as  in 
violation  of  the  uniformity  clause  of  the 
Constitution,  since  there  ia  such  a  real  dis- 
tinction between  the  two  classes  that  the 
legislature,  acting  on  considerations  of  gen- 
eral policy,  may  make  it  the  basis  of  classi- 
fication for  the  purpose  of  taxation.  Ros- 
enbloom  v.  State  (Keb.)  922 

22.  The  exemption  of  real-estate  dealers 
and  contractors,  whose  business  does  not 
amount  to  $I,00Q  per  annunii  from  the  oper- 
ation of  an  ordinance  imposing  a  license  tax 
for  the  privilege  of  transacting  business  ia 
unconstitutional  and  void  as  class  legisla- 
tion,  where  sueh.  eontractora  aad  dttlexa- 
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mre  classified  with  other  persons  effecting 
sales,  to  whom  a  similar  exemption  is  not 
aJ  lowed.  Com.  use  of  Titusville  v.  Clark 
(Pa.)  348 

Due  process  of  law. 

23.  A  statute  rendering  telegraph  compa- 
nies liable  for  mental   anguish   caused   by 

^failure  to  promptly  transmit  and  deliver 
messages  does  not  deprive  them  of  property 
without  due  process  of  law,  or  deny*  them 
the  equal  protection  of  the  laws.  Simmons 
V.  Western  U.  Teleg.  Co.  (8.  C.)  607 

24.  The  provision  of  Kan.  Laws  1893, 
chap.  100,  making  the  specification  ol 
weights  in  bills  of  lading  issued  by  railroad 
companies  for  hay,  grain,  etc.,  shipped  over 
their  lines,  conclusive  evidence  of  the  cor- 
rectness of  sudi  weights,  is  unconstitution- 
al because  denying  to  the  companies  due 
process  of  law,  and  because  wrongfully  de- 
priving the  courts  of  the  judicial  power  to 
determine  the  weight  and  sufficiency  of  evi- 
dence. Missouri,  K.  &  T.  R.  Co.  v.  Simon- 
son  (Kan.)  765 

25.  The  Torrens  system  of  registering 
land  titles,  provided  for  by  Minn.  Laws 
1901,  diap.  237,  is  not  unconstitutional  as 
a  taking  of  property  without  due  process  of 
law,  where  the  adjudication  is  made  after 
an  investigation  as  to  the  title  and  as  to 
whether  the  land  is  occupied  or  not,  and 
after  personal  service  of  summons  on  resi- 
dent parties,  and  service  upon  nonresidents 
and  unknown  parties  by  publication,  and 
mailing  a  copy  of  the  publication  notice  to 
nonresidents  whose  address  is  known,  and 
a  right  of  appeal  is  given  and  reimburse- 
ment provided  for  anyone  sustaining  loss 
by  the  operation  of  the  act  out  of  an  assur- 
ance fund  raised  by  a  j^rcentage  charge  up- 
on all  properly  adjudicated;  althougn  the 
act  provides  that  a  decree  confirming  a  title 
and  ordering  registration  shall  be  forever 
binding  and  conclusive,  and  shall  not  be 
opened  by  reason  of  any  disability,  and  that 
no  proceedings  shall  be  had  for  reversing 
the  judgment,  except  that  any  person  hav- 
ing an  interest  in  the  land  who  has  not  been 
actually  served  or  notified  of  the  applica- 
tion for  registration  may,  within  sixty  days 
from  the  entry  of  the  decree,  appear  and  as- 
sert his  rights,  provided  no  innocent  pur- 
chaser for  value  has  acquired  an  interest 
State  60  rel,  Douglas  v.  Westfall   (Minn.) 

297 
PoUoe  power. 
See  also  Commerce. 

26.  The  legislature  cannot  prohibit  the 
sale  of  dairy  products  containing  a  preserv- 
ative other  than  salt,  sugar,  or  spirituous 
liquors  in  specified  cases,  or  the  sale  of  pre- 
servatives for  such  use,  when  the  use  of 
preservatives  is  not  declared  to  be  an  adul- 
teration, and  the  statute  is  not  aimed  at 
adulteration  ^nerally,  regardless  of  wheth- 
er or  not  their  effect  is  to  render  the  pro- 
ducts unwholesome.  People  v.  Biesecker 
(N.  y.)  178 

27.  Statutes  forbidding  the  manufacture 
of  any  article  in  imitation  of  butter,  which 
is  not  pure  butter,  or  the  manufacture  or 
sale  of  oleomargarine  which  contains  any 
67  L.  R.  A. 


oolorinff  matter,  or  the  sale  of  any  substance- 
which  IS  not  butter,  but  has  the  appearanco 
of  butter,  unless  it  is  sold  under  its  true 
name  and  has  its  true  name  plainly  marked 
thereon;  and  requiring  that  all  persons 
dealing  in  food  shall,  upon  proper  applica- 
tion and  tender  of  price,  furnish  a  sample 
for  analysis ;  the  purpose  of  which  is  to  pre- 
vent deception  in  the  sale  of  dairy  products- 
and  preserve  the  public  health, — are  a 
proper  exercise  of  the  police  power,  and  do 
not  violate  the  constitutional  right  to  lib- 
erty and  the  enjoyment  of  property.  State 
ex  rel,  Monnett  v.  Capital  City  Dairy  Co. 
(Ohio)  181 

Notes  and  Briefs. 

Constitutional  law;  police  power;  pro- 
hibiting^ sale  of  preservatives  or  products 
containing  the  same.  179 

Prohibiting  sale  of  oleomargarine.         182 

Discrimination  against  citizens  of  other 
states;  immateriality  of  extent  of  discrimi- 
nation; upholding  as  exercise  of  police 
power.  66& 

Due  course  of  law;  legislative  declaration 
as  to  what  shall  be  conclusive  proof;  equal 
protection;  imposition  of  attorneys'  fees 
against  railroad  company;  police  power; 
laws  regulating  transportation  by  carriers. 

766- 

Due  process  of  law;  hearing  allowed  be- 
fore street-assessment  lien  b^mes  final. 

213 

Equal  protection  of  laws;  meaning  of. 

352 

Equal  protection  of  laws;  statute  making: 
telegraph  company  liable  for  mental  an- 
^ish  from  delay  in  delivering  telegram; 
justification  of,  under  police  power;  unau- 
thorized classification  bv;  due  process  of 
law;  act  operating  legally  on  aU  subjects 
to  which  it  relates.  607* 

Equal  protection;  classification  for 
taxes;  vested  rights  in  exemption  from 
taxation.  541 

When  law  declared  unconstitutional;  lo- 
cal self-government;  selecting  administra- 
tive and  police  officers  of  a  ci^.  775- 

Division  of  government  into  three  sepa- 
rate departments;  appointment  to  office  an 
executive  function;  delegation  to  court  of 
legislative  power;  local  self-government  in 
municipal  affairs.  245* 

Right  of  local  self-government;  legisla- 
ture a][>pointinff  police  commission  for  city; 
law  within  innibition  of  Constitution  by 
implication.  231 

0ON8TRUCTION. 

Of  Contract,  see  Contbacts,  6,  7. 

Of  Insurance  Policy,  see  Insurance,  2. 

Of  Statute,  see  Statutes,  9,  7. 

CONTRACTS. 

Statute  Infringing  Right  of,  see  Con- 
stitutional Law,  2. 

Right  of  Action  of  Third  Person  Tak- 
ing Poisonous  Drug  Sold  as  Harmr 
less  Medicine,  see  Dbuggists^ 

By  InfantSj  see  Infants^ 
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To  Furnish  Protection  to  Servant  from 
Violence  of  Mob  of  Strikers;  Lia- 
bility for  Breach,  see  Master  and 
Servant,  12. 

For  Removal  of  Garbage,  see  Munici- 
pal Corporations,  9. 

Question  for  Jury  as  to,  see  Trial,  7. 

1.  A  contract  for  the  future  delivery  of 
personal  property  is  void  for  want  of  con- 
sideration and  mutuality,  if  the  quantity 
to  be  delivered  is  conditioned  by  the  will, 
wish,  or  want  of  one  of  the  parties;  but  it 
may  be  sustained  if  the  quantity  is  ascer- 
tainable otherwise,  with  reasonable  cer- 
tainty. Cold  Blast  Transp.  Co.  v.  Kansas 
City  Bolt  &  Nut  Co.  (0.  C.  App.  8th  C.) 

696 

2.  An  accepted  offer  to  sell  or  deliver 
articles  at  specified  prices  during  a  limited 
time,  in  such  amounts  or  quantities  as  the 
acceptor  may  want  or  desire  in  his  busi- 
ness, without  any  statement  of  the  amount 
or  quantity,  is  without  consideration  and 
void  because  the  acceptor  is  not  bound  to 
want,  desire,  or  take  any.  Id. 

3.  Accepted  orders  for  goods  under,  a 
contract  which  is  void  because  of  uncer- 
tainty as  to  the  quantity  constitute  sales 
•of  the  goods  thus  ordered,  on  the  terma  of 
the  contract;  but  they  do  not  validate  the 
4igreements  as  to  articles  which  the  one  re- 
fuses to  purchase  or  the  other  refuses  to 
aell  or  deliver,  under  the  void  contracts,  be- 
cause neither  party  is  bound  to  take  or  de- 
liver any  amount  or  quantity  of  these  arti- 
cles thereunder.  Id. 

^  4.  Tender  of  a  check  is  not  a  compliance 
with  a  contract  by  a  telegraph  company  to 
promptly  transmit  and  deliver  money. 
Robinson  v.  Western  U.  Teleg.  Co.   (Ky.) 

611 
Option. 

6.  The  nonexercise  of  an  option  at  the 
appointed  time  is  not  waived  by  a  reply,  by 
the  one  who  offered  it,  to  a  belated  demand 
that  he  comply  with  his  offer,  asking  time 
to  consider,  and  a  subsequent  offer  of  a  com- 
promise, which  is  rejected.  Page  v.  Shain- 
wald  (N.  Y.)  173 

Conatraction. 

6.  The  intention  of  parties  cannot  be 
imported  into  a  contract,  where  its  terms 
are  plain  and  unambiguous,  and  they  do 
not  express  it.  Cold  Blast  Transp.  Co.  v. 
Kansas  City  Bolt  &  Nut  Co.  (C.  C.  App. 
«th  C.)  696 

7.  If  an  aged  parent  conveys  his  prop- 
erty to  his  son  to  secure  support  for  himself 
during  the  remainder  of  his  life,  whether 
the  agreement  calls  for  support  generally, 
or  by  paying  to  the  grantor  money  or  prop- 
erty in  specific  amounts  at  specified  times, 
the  contract  must  be  construed  to  require 
personal  performance  by  the  grantee  of  the 
obligations  incurred  by  him.  Glocke  v. 
Glocke  (Wis.)  458 
57  L.  R.  A, 


VaUdity. 

Failure  to  Plead  Illegality,  see  Plbadino, 
2. 

Giving  Validity  to  Illegal  Contract  by  Es- 
toppel, see  Estoppel. 

See  also  Bonds. 

8.  No  recovery  can  be  had  for  losses 
which  have  arisen  under  an  illegal  contract. 
Reed  v.  Johnson  (Wash.)  404 

9.  Specific  performance  will  not  be  en- 
forced of  an  agreement  to  convey  an  inter- 
est in  land  to  one  for  services  in  securing 
the  location  of  a  railroad  ^iepot  thereon, 
where  he  has  agreed  to  divide  with  certain 
officials  of  the  road  all  money  received  by 
him  from  sales  of  land  during  the  construc- 
tion of  the  road,  since  its  tendency  is  to  in- 
duce the  officers  of  the  corporation  to  disre- 
gard their  duties  to  it>  and  it  is  therefore 
against  public  policy.  Id. 

10.  A  contract  between  a  sheriff  and  his 
deputy,  providing  that  the  deputy  shall  col- 
lect all  tbe  taxes,  with  slight  exertions,  and 
do  all  the  work  of  the  sheriff's  office  in  one 
district,  and  attend  the  sessions  of  the 
court  during  stated  portions  of  the  time 
each  year,  and  that  he  shall  have  all  the 
fees  and  commissions  allowed  by  law  upon 
the  work  done  by  him,  and  shall  pay  the 
sheriff  $100  a  year, — ^violates  W.  Va.  Code, 
chap.  7,  §  5,  prohibiting  the  sale  or  farm- 
ing, in  whole  or  in  part,  of  any  office  under 
the  laws  of  the  sUte.  White  v.  Cook  (W. 
Va.)  417 

11.  The  contract  of  a  defaulting  bank  of- 
ficer to  furnish  collateral  security  for  his 
indorsement  upon  paper  previously  sold  to 
the  bank  by  him,  so  as  to  replenish  the  as- 
sets of  the  bank  and  enable  it  to  resume 
business,  is  not  ill^al;  and  after  auch  se- 
curities have  been  furnished  and  the  bank 
has  resumed  business,  the  person  furnish- 
ing such  securities  at  the  request  of  such 
defaulting  officer,  with  knowledge  of  the 
use  to  1^  nuide  thereof  by  him,  cannot  be 
heard  to  say  that  there  was  no  considera- 
tion for  furnishing  the  same.  Tecumseh 
Nat.  Bank  v.  Cluunberlain  Bkg.  House 
(Neb.)  811 

12.  A  note  given  to  reimburse  a  surety 
on  a  fidelity  bond  for  what  it  has  been  com- 
pelled to  pay  because  of  the  principal's  em- 
bezzlement, on  condition  that  the  surety 
would  not  prosecute  the  prindpal  for  the 
defalcation,  is  void.  United  States  Fidel- 
ity &  G.  Co.  V.  Charles  (Ala.)  212 
ReaoiMion. 

1.3.  An  intention  to  repudiate  the  con- 
tract by  a  buyer  of  scrap  iron  who  is  to  pay 
for  each  100  tons  as  delivered,  justifying  a 
rescission  by  the  seller,  is  ahown  where, 
after  receiving  100  tons,  he  insists  on  hav- 
ing two  or  three  car  loads  more  delivered 
before  remitting  for  the  100  tons.  Johnson 
Forge  Co.  v.  Leonard  (Del.)  225 

14.  The  question  whether  or  not  a  letter 
by  a  purchaser  of  scrap  iron  to  be  paid  for 
as  each  100  tons  was  delivered,  stating  that 
he  would  not  remit  until  he  had  enough  of 
the  balance  of  the  contract  in  his  hands  to 
know   that   he    would    receive   the  amount 
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purchajBdd,  and  that  tui  soon  as  he  had  two 
•or  three  cars  above  the  100  tons  he  would 
remit,  amounts  to  a  repudiation  of  the  con- 
tract justifying  a  rescission  on  the  part  of 
the  seller,  is  for  the  court.  Id. 

Notes  and  Bbiefs. 

Contract;  option;  time  of  essence.;  last 
•day  falling  on  holiday;  waiver  of  lateness 
in  accepting.  175 

Illegal;  agreement  to  compound  felony; 
parties  to,  without  remedy;  unenforceabil- 
ity of  contracts  which  are  entire,  if  part 
illegal.  212 

Illegal;  gambling  or  wagering  contract; 
^consideration  inmioral,  illegal,  or  contrary 
to  public  policy;  refusal  of  court  to  aid 
either  party  to;  right  to  repudiate  and  re- 
cover back  money  or  goods  paid  or  deliv- 
-ered  under.  342 

Illegal;  nonenforceabiliiy  of;  setting  up 
^defense  of  ill^ality  without  specially 
pleading  it;  giving  validity  to,  by  .stoppel; 
•contract  to  influence  action  of  corporate  of- 
ficers; time  as  essence  of.  404 

Illegal;  by  sheriff  to  transfer  part  of 
lowers  to  deputy  as  consideration  for  bond 
^ven  by  deputy.  418 

Involving  violation  of  penal  law;  nonen- 
forceability  of.  448 

For  support  and  maintenance  of  grantor 
of  land;  right  to  rescind;  necessity  of  fore- 
closing. 469 

Disaflirmance  of;  how  shown;  avoidance 
of,  by  infant;  power  to  ratify  after  disaf- 
firmance. 506 

Mutuality;  necessity  that  both  parties  be 
l>ound;  consideration;  promise  by  one 
par^  without  obligation  by  other;  thing 
<lone  by  one  as  consideration  for  promise  by 
other;  upholding  when  possible;  indefinite- 
ness  of  quantity  or  amoimt;  implied  agree- 
ment as  to  quantity;  adopting  construction 
^ven  by  parties  even  when  varying  from 
plain  terms.  697 

Statute  of  frauds;  parol  license  not  cre- 
ating easement  or  interest  in  land.        721 

€k>nsideration;  sufficiency  of;  detriment 
to  promisee;   extension  of  time.  812 

Of  married  women;  conflict  of  laws  as  to. 

513 

Nature  of  interest  of  vendor  or  vendee 
in  a  land  contract  as  real  or  personal  prop- 
erty:—  (I.)  Application  of  the  doctrine  of 
oquitable  conversion:  (a)  in  general;  (5) 
where  judgment  has  been  entered  against 
one  of  the  parties  to  the  contract:  (1) 
Against  the  vendee;  (2)  against  the  vendor; 
(c)  where  one  of  the  parties  to  the  contract 
subsequently  dies;  (a)  for  purpose  of  de- 
termining who  must  bear  losses  and  receive 
accessions;  (II.)  effect  of  provisions  of  con- 
tract; (III.)  the  contract  must  be  one 
which  equity  will  spedflcally  enforce; 
(IV.)     time    at    which    conversion    takes 

Slace:  {a)  in  general;  (6)  effect  of  ven- 
ee's  failure  to  take  possession;  (o)  op- 
tional contracts;  (V.)  reconversion;  (VI.) 
application  of  doctrine  in  actions  at  law; 
( Vll. )    conclusion.  643 
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OOBPOBATIONS. 

False  Certificate  as  to  Amount  of  Capi- 
tal  on  Deposit  in  Bank,  see  Banks, 
2,3. 

False  Representations  as  to  Capital 
of,  see  Fbaud  and  Fraudulent 
Conveyances,  2-6. 

license  to  Foreign  Insurance  Com- 
pany, see  Insurance,  7. 

Foreign  Loan  Associations,  see  Build- 
iNo  AND  Loan  Associations. 

Damages  for  Fraud  Inducing  Purchase 
of  Stock  of,  see  Damages,  14; 
Evidence,  34. 

Compelling  Grant  of  License  to  For- 
eign Company,  see  Mandamus. 

Ousting  from  Right  to  Manufacture 
Oleomargarine,  see  <^o  Wab- 
RANTO,  1,  2. 

Taxation  of,  see  Taxes,  2-10. 

Notes  and  Briefs. 

Liability  for  tort  of  agent.  112 

When  chargeable  with  knowledge  of,  or 

bound  by,  acts  of  officer.  813 

Tax  on  franchise  of.  33,  50,  64,  79 

CORPSE. 

Damages  for  Breach  of  Contract  to 
Transmit,  see  Damages,  6,  7. 

Negligence  in  Failing  to  Forward,  see 
Trial,  13. 

Notes  and  Bbiefs. 

N^ligence  in  failing  to  forward.        771 

OOUNTIES. 

Who  are  County  Officers,  see  Officebs, 
1.2. 

Notes  and  Briefs. 

Counties;  powers  of  county  commission- 
ers as  to  repairing  or  discontinuing  high- 
way. 280 

Legislative  authority  to  classify.        297 

COUNTY  TBEASUBEB. 

Premature  Action  on  Bond  of,  see  Ao- 

tion  or  Suit,  1. 
Interest  on  Bond  of,  see  Interest,  2. 

A  deposit  of  public  money  by  a 
county  treasurer,  without  authority  of  law, 
in  a  bank  that  has  not  given  bond  and  be- 
come an  authorized  depository,  renders 
him  liable  for  the  loss  of  the  money  by  bank 
failure,  under  Neb.  Comp.  Stat.  1901,  chap. 
18,  art.  3,  §  21,  making  such  unauthorized 
deposit  a  felony,  where  other  statutes  pro- 
viae  that  the  treasurer  shall  pay  out  money 
onl^  on  warrant,  except  where  special  pro- 
vision otherwise  is  made,  and  provide  gen- 
erally that  an  officer  shall  be  responsible 
on  his  bond  for  moneys  received  by  him, 
and  make  no  provision  for  his  exemption 
from  liability  for  the  loss  of  the  money  ex- 
cept where  it  is  deposited  in  a  bank  which 
has  ^iven  bond  and  become  an  authorized 
depository.  Thomssen  v.  Hall  County 
(Neb.)  303 

Notes  and  Briefs. 

County  treasurer;  duty  of  county  board 
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to  reflnove;  authoribr  to  receive  money  un- 
til removal;  loss  of  public  money  by  fail- 
ure of  bank;  liability  on  bond  for.  303 

COUPONS. 

Tickets,  see  Carbzebs,  12,  13. 

OOVRTS. 

KemoTal    of    Gase    from    Division    to 

Court  in  Banc,  see  Appeal  aitd 

Erbob,  1. 
Jurisdiction    to    Require    Surety    for 

Good  Behavior  on  Conviction,  see 

Criminal  Law,  4-^. 
See  also  Constitutional  Law,  3-5. 

1.  The  duty  of  determining  what  is  a 
wise  and  fair  mode  of  distributine  the  bur- 
den of  taxation  is  a  purely  legislative 
power,  which  the  judicial  department  of 
the  -government  cannot  exercise.  State  v. 
Travelers'  Ins.  Co.    (Conn.)  481 

2.  It  is  settled  doctrine  that  the  courts 
will  not  declare  an  act  of  the  legislature  un- 
constitutional unless  it  is  manifestly  so. 
Rosenbloom  v.  State  (Neb.)  922 

3.  A  court  will  not  inquire  into  the  va- 
lidity of  a  divorce  obtained  by  a  man  since 
deceased,  for  the  mere  purpose  of  satisfy- 
ing a  sentiment  as  to  who  is  his  widow. 
Lawrence  v.  Nelson   (Iowa)  583 

4.  For  the  purpose  of  determining  the 
proper  recipi^it  of  a  pension  due  to  the 
widow  of  a  deceased  person,  the  court  will 
inquire  into  the  validity  of  a  divorce  which 
he  had  obtained.  Id. 

Notes  and  Bbiefs. 

Courts;  interference  with  other  depart- 
ments of  government.  230 

Le^slative  power  to  confer  power  on 
judiciary  to  appoint  officers.  298 

When  statute  pronounced  unconstitu- 
tional by.  666,  775 

Resolving  doubts  in  favor  of  constitu- 
tionality of  statute.  298 

Criminal;  jurisdiction  of.  426 

Power  of  court  to  call  and  examine  wit- 
nesses:— (I.)  Power  of  court  to  call  wit- 
nesses; (II.)  power  of  court  to  examine 
witnesses:  (a)  to  elicit  facto  or  supply  evi- 
dence; (5)  in  order  that  the  questions  or 
answers  may  be  understood;  (o)  to  keep 
witnesses  within  bounds;  (d)  where  they 
are    reluctent;    (e)    leading   and   improper 

?|Uestions;  (/)  suggesting  a  change  in  the 
orm  of  questions;  {g)  cross-examination 
of  witnesses;  {h)  showing  partiality  or 
prejudice;  (i)  objection  and  exception  to 
action  of  trial  court;   (;')   summary.       875 

COVENANT. 

In  Lease,  see  Landlobo  and  Tenant, 

L 
In    Mortgage,    Effect    of    Running    of 

Limitetions,    see    Limitation     of 

Actions,  2. 

CREDITORS'  BUX. 

Sufficiency  of,  see  Pl&adino,  8,  9. 

I.  A  bill  filed  in  behalf  of  all  cnsditon 
57  L.  R.  A. 


"who  are  entitled  to  become  parties  to  thia 
suit,"  to  reach  the  interest  of  a  benefidaiy 
in  a  spendthrift  trust,  is  not  open  to  the 
objection  that  it  embraces  nonlien  crediton 
as  complainants.  Hutchinson  v.  Maxwell 
(Va.)  38i 

2.  A  suit  in  equity  to  reach  assets  in- 
cluded in  a  general  as8ip;nment  for  creditors,, 
and  also  induded  within  the  terms  of  prior 
deeds  of  trust  purporting  to  cover  8U<m  as* 
sets  as  after-acquired  property  of  the 
debtor,  cannot  be  maintained  by  an  execa- 
tion  creditor  who  levied  on  the  property  be- 
fore possession  was  taken  by  tne  assignee^ 
on  the  ground  that  the  deeds  of  trust  are 
void  as  to  such  property,  since  in  that  casa- 
he  has  an  adequate  remedy  at  law,  while  in 
^uity  such  deeds  may  be  sustained. 
Morner-Gaylord    Go.    v.  Fawcett    (W.  Va.) 

86» 

CRUONAI.  LAW. 

Habeas  Corpus  Proceedings,  see  Ha- 
beas COBPUB. 

Municipal  Ordinance  Making  Punish- 
able Acts  Made  Criminal  by  Stat- 
ute, see  Municipal  Cobpoiiations, 
7,  12. 

Assessment  of  Punishment  by  Juxy,  sea 
Trial,  3-5. 

Privilege  of  Witness,  see  Witnesses, 
3. 

1.  One  accused  of  a  cafntal  offense  haa 
not  been  in  jeopardy  which  will  bar  a  sub- 
sequent trial,  where,  after  the  jury  has  been 
impaneled  and  the  trial  begun,  the  jud 


discharges  them  after  ascertaining  by  inde- 
pendent investigation  that  some  of  them 
are  so  prejudiced  in  favor  of  the  accused 
as  to  be  incompetent,  and  have  endeavored 
to  prejudice  other  jurors,  belittled  the 
state's  evidence,  procured  the  intoxication 
of  the  bailiff,  and  obtained  communication 
with  persons  not  jurors.  Re  Asdier 
(Mich.)  8(N^ 

2.  The  granting  of  a  reprieve  and  the 
fixinff  of  a  day  for  the  execution  of  a  con- 
victed criminal  is  by  the  common  law  a 
judicial  power,  and  cannot  be  exercised  by 
the  governor,  or  person  administering  the 
government,  except  in  so  far  as  it  is  ex- 
pressly permitted  by  the  Constitution. 
Stete,  aifford.  Prosecutor,  v.  Heller  (N.  J. 
Sup.)  812 

3.  A  warrant  by  the  ^vemor  for  the 
execution  of  a  reprieved  criminal  cannot  be 
lawfully  issued  more  than  ninety  days  after 
conviction,  under  N.  J.  act  April  16,  1846, 
providing  that  where  a  reprieve  is  granted 
by  the  governor  he  shall  issue  his  warrant 
to  the  sheriff  of  the  proper  county,  fixing  a 
time  for  execution  of  the  sentence,  since  N. 
J.  Const.  1844,  art.  6,  d.  9,  gives  the  execu- 
tive power  to  ^rant  a  reprieve  to  extend 
until  the  expiration  of  a  time  not  exceeding 
ninety  days  after  conviction,  and  art  3 
prohibite  the  exercise  by  the  governor  of 
any  legislative  or  judicial  power  excq>t  as 
expressly    provided    in    the    OonstitutimL 

Id. 

4.  In  case  of  conviction  for  a  statotoiy 
misdemeanor,    or    a    oommonrlaw    miade- 
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meanor  for  wbidi  punishment  is  prescribed 
l^  Btatnte,  courts  of  record  have  no  jui'is- 
<liction  to  require  of  the  defendant  sureties 
for  good  behavior.  State  v.  Giililan  (W. 
Va.)  426 

5.  Courts  of  record  have  a  discretion- 
mry  jurisdiction,  in  case  of  conyicUon  for  a 
£^088  common-law  misdemeanor,  nunish- 
ment  for  which  has  not  been  prescribed  by 
statute,  to  require  of  the  defendant  sureties 
for  good  behavior.  Id. 

6«  In  case  of  a  conviction  of  selling  in- 
tozucating  liquors  without  a  license  in  vio- 
lation of  W.  Va.  Code,  chap.  32,  §{  1,  3, 
forbidding  such  sale  and  providing  that  the 

Sunishment  for  such  an  offense  shall  be  a 
ne  and,  at  the  discretion  of  the  court»  im- 
prisonment in  the  county  jail,  the  court 
nas  no  power,  in  addition  to  imposing  a  fine 
and  costs,  to  require  of  the  defendant  sure- 
ties for  good  behavior.  State  v.  Giililan 
(W.  Va.)  426 

Notes  and  Bbiefs. 

Right  to  Jury  Trial  in  Criminal  Cases,  see 
Tbiai*. 
Criminal  law;  former  conviction  or  ac- 
<quittal;  raising  question  of,  on  habeas  cor- 
pus; former  jeopardy 'b^  discharge  of  jury; 
^estion  of  legal  necessity  of  dischai^ge  for 
•court;  common-law  prin<uple  of,  prevailing 
in  Michigan.  806 

CBOP8. 

Title  to,  on  Judicial  Sale  of  Land,  see 

Judicial  Sale. 
Mortgage  of,  see  Mobtgaos,  Notes  Ain) 

Bbiefs. 

]>AIBT  PBODUCTS. 

Police  Power  as  to,  see  Constitution- 
al Law,  26,  27. 

Notes  and  Bbiefs. 

Dairy  products;  containing  preservative; 
prohibiting  sale  of.  179 

DAMAGES. 

Erroneous  Instruction  as  to,  see  Ap- 
peal and  Ebsob,  19. 

For  Bailee's  Delay  in  Delivering  Goods, 
see  Bailment,  6. 

Act  Making  Telegraph  Company  Lia- 
ble for  Mental  Anguish,  see  Con- 
stitutional Law,  23. 

In  Condemnation  Proceedings,  see  also 
Eminent  Domain,  2;  Evidence, 
32,  33. 

For  Fright,  see  Fbight. 

For  Discontinuance  of  Highway,  see 
Highways,  4. 

Allegations  as  to,  see  Pleading,  7. 

1.  Damage  from  diminution  of  yield  be- 
•cause  of  breach  of  contract  to  furnish  fer- 
tilizer to  assist  in  making  a  crop  is  not  too 
remote  to  sustain  an  action  for  the  breach. 
Herring  v.  Armwood   (N.  C.)  968 

2.  The  measure  of  damages  for  breach 
of  warranty  of  the  capacity  of  a  kiln  for 
xlrying  lumber  is  not,  when  there  is  no  kiln 
of  the  agreed  capacity  on  the  market^  the 
^7  L.  R.  A« 


difference  between  the  value  of  the  kiln 
sold  and  one  of  the  required  capacity,  but 
is  the  difference  between  the  value  of  the 
apparatus  delivered  and  the  contract  price. 
Huyett-Smith  Mfg.  Co.  v.  Gray  (N.  C.) 

193 

3.  Substantial  damages  may  be  given 
for  breach  of  a  contract  to  transmit 
promptly  a  telegram  which  the  company 
knew  to  be  addressed  to  a  physician  and  to 
direct  him  to  come  to  the  sender's  house  at 
once.  Western  U.  Teleg.  Co.  v.  Church 
(Neb.)  906 

4.  Damages  for  breach  of  a  contract 
promptly  to  transmit  and  deliver  a  telegram 
from  a  sick  person  summoning  his  physi- 
cian ''at  onoe"  may  include  an  allowance 
for  the  pain  and  suffering  endured  during 
the  physician's  absence  because  of  such 
breacn.  *   Id- 

6.  Damages  cannot  be  recovered  for  men- 
tal anguish  caused  by  breach  by  a  telegraph 
company  of  its  contract  to  transmit  money 
promntly.  Robinson  v.  Western  U.  Teleg. 
bo.  iky.)  ■      «n 

G.  Mental  suffering  may  be  considered 
in  assessing  the  damages  against  a  carrier 
for  breach  of  its  contract  to  transport  a 
corpse.  Louisville  k  N.  R.  Co.  v.  Hull 
(Ky.)  771 

7.  The  sum  of  $1,640  is  excessive  dam- 
ages for  failure  to  forward  a  oorpse  by  a 
certain  train,  whereby  its  interment  wa«  de- 
layed from  afternoon  until  the  next  morn- 
ing, where  its  condition  did  not  render 
speedy  interment  necessary,  and  the  person 
complaining  was  treated  with  proper  court- 
esy. Id. 

8.  A  carrier  is  liable 'for  nervous  shock 
to  a  passenger  resulting  from  a  jar  to  the 
nervous  system  which  accompanies  a  blow 
to  the  person  caused  by  being  thrown  from 
a  seat  through  the  carrier's  negligence,  and 
it  is  not  necessary  to  show  that  the  shock 
is  the  consequence  of  the  blow.  Homans  v. 
Boston  Elevated  Ry.  Co.   (Mass.)  291 

9.  Damages  for  the  death  of  the  child 
cannot  be  allowed  in  an  action  by  husband 
and  wife  for  a  physician's  abandonment  of 
the  wife  during  her  confinement.  Lathrope 
V.  Flood  (Cftl.)  215 

10.  An  award  of  $950  damages  is  not  ex- 
cessive where,  on  account  of  the  failure  of 
a  telegraph  company  to  transmit  and  de- 
liver a  tdegram  summoning  a  physician,  a 
woman  was  left  in  labor  for  thirty  minutes, 
with  the  child  partly  born,  which  resulted 
in  the  death  of  the  child  and  great  pain  of 
body  and  mind  to  the  woman.  Western  U. 
Teleg.  Co.  v.  Church   (Neb.)  906 

11.  The  general  rule  is  that  damages  for 
which  a  party  is  liable  in  tort  are  such, 
and  only  such,  as  are  the  reasonable  and 
probable  consequence  of  his  acts.  Peters  v. 
JacJcson  (W.  Va.)  428 

12.  In  an  action  of  tort,  if  it  be  impossi- 
ble, in  the  nature  of  the  case,  to  distinguish 
between  the  damage  arising  from  the  ac- 
tionable injury  and  damace  which  has  an- 
other origin,  the  jury  should  be  left  to  make 
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from  the  evidence  the  best  estimate  in  their 
power  as  reasonable  men,  and  award  to  the 
plaintilT  compensatory  damages  for  the  ac- 
tionable injury.  Jenkins  v.  Pennsylvania 
K.  Co.   (N.  J.  Err.  ^  App.)  309 

13.  Instances  of  loss  of  particular  cus- 
tomers need  not  be  alleged  or  proved  to 
warrant  an  assessment  of  damages  for  dimi- 
nution of  business  and  loss  of  credit  by  rea- 
son of  a  false  publication  by  a  mercantile 
agency.  Douglass  v.  Daisley  (C.  C.  App. 
Ut  C.)  476 

14.  The  daraa^  for  fraudulent  repre- 
sentations inducing  the  purchase  of  corpo- 
rate stock  cannot  be  limited  to  the  differ- 
ence in  the  value  of  the  stodc  on  the  day 
the  representations  were  made  and  on  the 
day  of  purchase,  if  at  both  dates  it  was  of 
much  less  intrinsic  value  than  the  price 
paid  for  it,  but  should  represent  the  differ- 
ence between  the  price  paid  and  the  intrin- 
sic value  of  the  stock  as  ascertained  l^ 
events  in  the  subsequent  history  of  the  cor- 
poration, and  not  by  the  market  price. 
Hindman  v.  First  Nat  Bank  (C.  C.  App. 
6th  C.)  108 

15.  In  an  action  to  recover  damages  for 
injuries  to  property  from  the  negligent  op- 
eration of  railroad  locomotives  in  such  man- 
ner as  to  cause  them  to  emit  smoke  denser 
and  more  offensive  in  quality  and  greater 
in  volume  than  reasonably  required  for  the 
proper  operation  of  the  railroad,  where  the 
evidence  shows  such  negligent  operation, 
ajod  substantial  damage  to  the  plaintiff's 
property  directly  attributable  thereto,  re- 
covery cannot  be  limited  to  nominal  dam- 
ages, on  the  ground  of  inherent  impossibil- 
ity of  determining  how  much  of  the  damage 
was  caused  by  smoke  necessarily  emitted 
in  the  careful  operation  of  the  railroad,  and 
how  much  was  caused  by  the  smoke  that 
was  due  to  negligent  operation.  Jenkins 
▼.  Pennsylvania  R.  Co.  (N.  J.  Err.  &  App.) 

309 

16.  The  damage  for  injury  to  one  ''own- 
ing a  business  on  land  within  a  town"  by 
the  taking  of  property  for  public  use  for 
which  a  statute  requires  compensation  to 
be  made  is  not  limited  to  the  decrease  in 
market  value  of  the  business.  Earle  v. 
Com.  (Mass.)  292 
PuiiitiTe. 

17.  Exemplary  damages  may  be  awarded 
for  wilfully  attempting  to  enjoy  a  parol  li- 
cense to  maintain  a  ditch  over  another's 
land  after  the  license  has  been  revoked. 
Hicks  Brothers  v.  Swift  Creek  Mill  Co. 
(Ala.)  720 

18.  The  damages  for  a  personal  injury 
caused  by  n^ligence  may  be  the  "present 
cash  value"  of  the  injary  to  the  injured 
person,  taking  into  consideration  pain  and 
mental  suffering,  and  not  allowing  anything 
as  a  punishment,  or  punitive  damages. 
Coley  V.  North  Carolina  R.  Co.  (N.  C.) 

817 
Notes  and  Bbiefs. 

Damages;  for  false  representations  in- 
ducing purchase  of  corporate  stock;  limit 
between  direct  and  indirect.  Ill 
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For  breach  of  contract  on  sale  of  article 
that  has  no  market  price: — (I.)  Scope  and 
purpose;  (II.)  breaA  by  vendor:  (a)  gen- 
eral rules  as  to  recovery;  (6)  measure  of 
damages:  (1)  in  case  of  total  absence  of 
market;  (2)  when  goods  were  obtainable 
at  other  markets;  (3)  when  goods  were  ob- 
tainable at  other  times;  (4)  when  pur- 
chased for  special  purpose:  (a)  the  general 
rule;  (5)  for  resale;  (o)  to  be  sent  to  a 
market  at  another  place;  {d)  for  use;  (5) 
duty  of  vendee  to  avoid  or  reduce  injury: 
(111.)  breach  by  vendee:  (a)  rule  m  the 
entire  absence  of  a  market;  (6)  rule  where 
neighboring  market  may  be  reached;  (IV.) 
determination  as  to  existence  or  oonditioo 
of  market;  (V.)  damages  meaaured  by  prof- 
its lost;    (VI.)   conclusion.  19S 

For  death  of  child  by  physician's  aban- 
donment of  mother  during  confinement;  ex- 
cessiveness;  mental  suffering  as  element  of; 
in  actions  for  personal  torts.  21ft 

For  fright  or  mental  distress;  for  injury 
to  nerve  tissues.  291 

For  delay  in  delivering  telegram;  mental 
and  bodily  suffering;  diunages  within  con- 
templation of  parties.  906 

For  mental  suffering  without  physical 
injury;  for  failure'  to  deliver  telegram; 
excessive.  771 

For  mental  suffering  without  physical 
injury;  statute  making  telegraph  compa- 
nies liable  for,  from  delay  in  delivering 
message.  60/ 

For  mental  suffering,  humiliation,  and 
mortification;  telegraph  company's  failure 
to  transmit  or  pay  over  money  order.      611 

For  fright  unaccompanied  by  i>ersona1 
injuries.  560 

Necessity  of  certainty;  in  eminent  do- 
main case ;  where  part  of  land  taken ;  unity 
of  contiguous  parcels;  necessity  of  damages 
being  special.  934 

For  consequential  injuries  from  operation 
of  railroad ;  recovery  for,  when  same  in  kind 
as  that  suffered  by  general  public.  237 

For  destruction  of  business.  293 

For  injury  to  property;  from  operation 
of  railroad;  necessity  as  to  exact  proof  of 
injury.  310 

For  breach  of  contract.  402 

From  false  publication  by  mercantile 
agency.  47jk 

DAM8. 

Revocation  of  License  to  Oonstruct,  see 
LlOENSE,  2. 

DEATH. 

Of  Servant,  Survival  of  Action  for,  see 
Action  ob  Suit,  2. 

Of  Child  during  Confinement,  Damages 
for,  see  Damages,  9,  10. 

Of  Insured,  see  Instjbange,  20. 

From  Obstruction  of  Drainage  Ditch, 
Municipal  Liability  for,  see  Mu- 
nicipal COBPORATIONS,  20. 

Removal    of    Action    for    Causing;  sea 

BXMOYAL  OF   CAUBIS. 
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Notes  and  Bbiefs. 

Death;  of  child  by  physician's  aJbandon- 
ment  of  mother  during  confinement;  dam- 
ages for.  215 
Right  of  action  for  causing.                 448 
Occurring  instantly;  liabili^  at  common 
law  for.  629 

DEEDS. 

Notice  from  Recitals  of^  see  NoncE,  4. 

Including  the  husband  as  grantee  in 
a  deed  to  partition  to  the  wife  her  share  of 
property  in  which  she  has  an  undivided  in- 
terest will  give  him  no  greater  interest  thaji 
though  the  deed  had  been  to  the  wife  alone. 
Cottrell  y.  Griffitts   (Tenn.)  332 

Notes  and  Bbiefs. 

Effect  of  deed  in  partition,  as  distin- 
^ished  from  ordinary  deed: — (I.)  Deed  to 
person  other  than  cotenant;  (U.)  war- 
ranty: (a)  in  general;  (b)  Implied  war- 
ranty between  those  holding  by  descent; 
(c)  implied  warranty  between  those  hold- 
ing by  purchase;  (III.)  estoppel  to  set  up 
after-acquired  title;  (IV.)  estates  acquired 
by  partition  deed  between  parties  holding 
different  estates;  (V.)  words  of  inheritance 
as  necessary  to  vest  fee;  (VI.)  rights  of 
subsequent  purchasers;  (VII.)  changing 
title  from  descent  to  purchase;  (VIII.)  ef- 
fect as  revoking  previous  will;  (IX.)  fail- 
ure of  wife  to  join  in  deed;  (X.)  deed  by 
person  under  disability;  (XI.)  execution  of 
deed:  (a)  deed  not  executed  by  all  the  par- 
ties to  it;  (5)  defective  execution;  (XII.) 
effect  on  judgment  and  mortgage  liens; 
(XIII.)  parol  evidence  to  show  nature  of 
deed.  332 

DEI.E6ATION  OF  POWERS. 

See  CONSTITUTIONAL  Law,  3-6. 

DEPOSITION. 

See  also  Appeal  and  Ebbob»  14;  Dis- 

COVEBT,  3. 

The  answers  of  a  wife  to  interrogato- 
ries on  facts  and  articles  propounded  to  her 
by  creditors  of  her  husband,  who  have  seized 
by  attachment  land  alleged  to  belong  to 
him,  but  which  the  wife,  having  intervened 
in  the  proceedings,  claims  to  belong  to  her, 
are  entitled  to  no  greater  effect,  as  against 
such  creditors,  than  her  oral  testimony 
^ven  in  her  own  behalf.  Rush  v.  Lenders 
(La.)  353 

DEPOT  COMPANY. 

Burden  of  Proving  Negligence  of,  see 

Evidence,  16. 
Liability  for  Negligence  of  Servants  of, 

see  Master  and  Servant,  7,  8. 

DEPUTY. 

Unlawful  Contract  between  Sheriff  and 
Deputy,  see  Contracts,  10. 

Bill  in  Equity  by  Sheriff  for  Account 
against,  see  IBqxjitt. 

Who  may  Maintain  Action  on  Bond  of, 

see    EXECTTTORS    AND    ADMINISTRA- 
TORS, 3. 

See  also  Sheriff,  Notes  and  Briefs. 
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DESCENT  AND  DI8TBIBUTION. 

See  also  Wills,  3. 

The  vendor's  interest  in  a  partially 
performed  contract  to  purchase  land  of 
which  the  vendee  has  been  put  in  possession 
passes  to  his  personal  representative  upon 
his  death,  and  is  not  subject  to  execution 
for  the  debts  of  his  heir.  Bowen  v.  Lan- 
sing (Mich.)  64a 

Notes  and  Briefs. 

Descent  and  distribution;  who  are  next 
of  kin;  what  statute  of  distribution  gov- 
erns. 537 

To  whom  property  descends;  in  case  of 
contract  for  purchase  of  land.  644 

DETECTIVE. 

Guaranty  of  Salary  of,  see  Guarantt* 

DISCONTINUANCE. 

See  Highways^  4,  Notes  and  Briefs. 

DISCOVERY. 

1.  The  production  of  broken  machinery 
may  be  compelled  for  examination  by  per- 
sons intending  to  testify  as  experts  in  an 
action  at  law  for  personal  injuries  caused 
by  its  breaking.  Reynolds  v.  Burgess  Sul- 
phite Fibre  Co.   (N.  H.)  94» 

2.  That  an  action  at  law  seeks  damages 
for  a  personal  tort  will  not  defeat  a  bill  for 
discovery  in  aid  of  it^  if  it  does  not  involve 
moral  turpitude  or  immoral  conduct  on  the 
part  of  defendant.  Id. 

3.  Jurisdiction  to  |^rant  discovery  of 
broken  machinery  in  aid  of  an  action  for 
injuries  caused  by  its  breaking  is  not  ousted 
by  statutes  removing  the  disability  of  par- 
ties as  witnesses,  authorizing  the  taking  of 
depositions  before  trial,  or  giving  the  court 
authority  to  order  a  view  at  the  trial.     Id. 

4.  A  bill  of  discovery  will  lie  to  compel 
an  employer  to  produce,  for  the  inspection 
of  plaintiff,  the  broken  parts  of  machinery, 
defects  in  which  are  alleged  to  have  caused 
a  death,  to  recover  damages  for  which  an 
action  has  been  institute  at  law  which 
cannot  be  satisfactorily  prepared  for  trial 
without  such  inspection.  Id.. 

Notes  and  Briefs. 

Discovery;  purpose  of  bills  of;  to  procure- 
delivery  up  of  papers  and  documents; 
promiscuous  ri^ht  to  inspection  of  papers 
and  documents  in  adversary's  possession;  in 
action  for  personal  tort.  94^ 

DISCBIMINATION. 

See  Constitutional  Law,  10-22;  Evi- 
dence, 4;  Gas. 

DITCH. 

Parol    License    to    Ck>nstruct»    see    Le- 

cense,  1,  2;  Trespass. 
Parol   License  to   Maintain^  see   Dam* 

AGES,   17. 
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DIVOBCB. 

Parties  to  Action  to  Contest  Validity 
of,  see  Action  ob  Suit,  3. 

Inquiry  by  Courts  into  Validity  of,  see 
COCBTS,  3,  4. 

Setting  aside  Judgment  for,  see  Jitdo- 
liENT,   1. 

See  also  Hubbaitd  and  Wife,  Notbs 
AND  Bbietb. 

DOOIIMEMTABT  EVIDENCE. 

See  Evidence,  19,  20. 

3>BAINS  AND  SEWERS. 

Explosion  of  Gas  in  Sewer,  see  Evi- 
dence, 22,  29. 

Municipal  Liability  for  Ebcplosion  of 
Gas  in,  see  Municipal  Cobpoba- 
TIONS,  14-17. 

Municipal  liability  for  Permitting  Ob- 
struction of,  see  Municipal  Cob- 
pobations,  20. 

Notes  and  Bbiefs. 

Drains  and  sewers;  explosion  of  gases  in 
■sewer;  municipal  liability  for.  137 

City's  liability  for  neglect  with  reference 
to.  207 

DRUGGISTS. 

One  who  by  mistake  sells  to  a  person 
a  poisonous  drug  for  a  harmless  medicine 
is  liable  to  a  third  person  who  without  neg- 
ligence takes .  the  drue  for  medicine,  for 
damages  resulting  to  him  therefrom,  not- 
withstanding there  is  no  privity  of  contract 
between  the  seller  of  the  drug  and  such 
third  person.    Peters  v.  Jackson   (W.  Va.) 

428 
Notes  and  Bbiefs. 

Druggists;  implied  warranty  that  drug 
sold  of  character  asked  for.  428 

DUE  PROCESS  OF  ULW. 

See  Constitutional  Law,  23-25. 

EJECTMENT. 

Plea  of  Not  Cruilty  in,  see  Pleading, 
10. 

1.  The  title  of  land  sold  and  deeded  by 
a  guardian  to  her  husband  does  not  pass  to 
a  purchaser  who  has  notice  of  their  rela- 
tionship; and  ejectment  for  its  recovery 
may  be  maintained  by  the  ward.  Frazier  v. 
Jeakins   (Kan.)  576 

2.  The  owner  of  the  soil  in  a  street  may 
maintain  ejectment  against  any  person 
wrongfully  taking  or  claiming  exclusive 
possession  of  the  same.  French  v.  Robb 
(N.  J.  Err.  &  App.)  956 

3.  A  person  occupying  part  of  a  street 
with  poles  and  appliances  for  lighting  the 
street,  in  pursuance  of  a  contract  made 
with  the  municipal  authorities  under  N.  J. 
act  May  22,  1894  (P.  L.  p.  477),  has  such 
rightful,  exclusive  possession  of  the  part  so 
occupied  as  will  support  a  plea  of  not 
guilty  in  an  action  of  ejectment  brought  bv 
the  owner  of  the  soil ;  but  the  right  of  such 
a  person  to  use  the  street  in  the  immediate 
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vicinity  of  his  poles  and  appliances  for  tlie 
purpose  of  maintaining  them  will  not  sup- 
port such  a  plea.  Id. 

Notes  and  BBiErs. 

Ejectment;  nature  of  suit.  576 

To  get  rid  of  electric-light  pole  unlaw- 
fully erected.  956 

EIJBCTBIOAI.  U8E8  AHD  AFPUAIT- 
CE8. 

Right  to  Maintain  Poles  and  Wires  in 
Street,  see  Hiohwatb,  1. 

Ejectment  against  Person  Maintaining 
Poles  in  Street,  see  Ejectmekt,  3. 

Presumption  of  Negligence  as  to,  see 
E^'IOENCE,   12-14. 

Question  for  Jury  as  to,  see  Tbiai.,  9. 

An  electric-light  company  is  not  re- 
lieved from  liability  for  injuries  by  wires 
broken  by  a  storm,  unless  it  was  one  which 
could  not  reasonably  have  been  anticipated. 
Bovd  v.  Portland  General  Electric  Co. 
(OV.)  619 

Notes  and  Briefs. 
Electrical  uses  and  appliances;  poles  for 
public  lighting;  necessity  ol  obtaining  own- 
er's consent  to  erection  of;  ejectment  to  get 
rid  of.  956 

Broken   wire  in   street;    presumption    of 
negligence  from;  company's  liability  for. 

621,  626 

EIiECTBIO   UGHTS. 

Right  to  l^aintain  Poles  and  Wires  for, 
in  Streets,  see  Highways,  1. 

Ejectment  against  Person  OccupTing 
Street  with  Poles  for  Purpose  of, 
see  Ejectment,  3. 

Taxation  of,  see  Taxes,  0. 

ELECTRIC  UGHT  COMPANT. 


ELEVATED  RAILROADS. 

Liability  for  Damages  from  Construc- 
tion of,  see  EiiaNENT  Domain,  4. 

EMINENT  DOMAIN. 

Damages  in  Proceedings  in,  see  Daic* 

AGES,   16. 
Evidence  on  Appeal  from  Commissicm- 

ers,  see  Evidence,  28,  32,  33. 

1.  A  statute  requiring  payment  of  dam- 
ages for  injuries  to  a  business  through  the 
taking  of  property  for  public  use  is  not  un- 
constitutional on  the  grounjd  that  taxes  can- 
not be  levied  for  sucn  purposes.  Earle  v. 
Com.   (Mass.)  292 

2.  In  awarding  damage  to  one,  a  por- 
tion of  whose  land  is  sought  to  be  con- 
demned for  public  use,  for  injury  to  his  re- 
maining land,  injury  to  tracts  not  connected 
with,  and  held  under  different  titles  from, 
although  adjoining,  that  from  which  the 
parcel  is  taken,  cannot  be  considered. 
Sharpe  v.  United  States  (C.  C.  App.  3d  C.) 

932 

3.  A  doctor  having  an  office  in,  and  a 
practice  extending  throughout,  a  town  in 
which  land  is  taken  for  a  public  purpose, 
is  within  the  protection  of  a  statute  pro- 
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viding  for  compensation  to  any  individual 
owning  an  established  business  on  land 
within  Uie  town,  which  is  injured  by  the 
taking.    Earle  v.  Ck)m.   (Mass.)  292 

4.  The  owner  of  an  apartment  house 
cannot  recover  damages  from  an  electric 
elevated  railroad  company  whose  tracks 
cross  the  highway  within  19  feet  of  his 
property,  where  the  injury  differs  from  that 
suffered  by  the  general  public  only  in  the 
proximity  of  the  tracks,  even  under  a  con- 
stitutional provision  that  private  property 
shall  not  be  damaged  for  public  use  without 
compensation.  Aldrich  v.  Metropolitan 
West  Side  Elevated  R.  Ck>.   (111.)  237 

Notes  and  Briefs. 

Eminent  domain;  measure  of  damages 
for  taking  part  of  land.  934 

Consequential  damage  from  construction 
of  railroad.  237 

Destruction  of  business,  not  taking  of 
property.  293 

What  lands  are  to  be  deemed  part  of  the 
tract  damaged  by  taking  a  portion  thereof 
under  eminent  domain: — (I.)  Different 
holdings;  (II.)  property  in  city:  (a)  sepa- 
rated by  highways,  railroads,  or  other 
property;  (b)  separated  by  plat  lines;  (c) 
separating  and  severing  builaings;  (d)  part 
of  lot  or  lots  injured;  (III.)  farm  lands  in 
a  contiguous  body;  (IV.)  farm  lands  sepa- 
rated by  highways,  railroads,  canals,  or 
other  property;  (V.)  lands  in  different 
counties;   (VI.)  summary.  948 

ENTIRETIES. 

Tenancy  by,  see  Husrakd  and  Wife, 
Notes  and  Briefs. 

EQUAL  PBOTECTION. 

See  Constitutional  Law,  10-22. 

EQ17ITi(BI.E   CONVERSION. 

Notes  and  Briefs. 

Vendee  in  possession  after  part  payment 
for  land.  643 

EQUITY. 

Jurisdiction  of,  in  Particular  Actions, 
see  Creditors'  Bnx. 

See  also  Subrogation,  1. 
A  sheriff  cannot  maintain  a  bill  in 
equity  for  an  account  against  his  deputy 
without  showing,  by  sufficient  allegations, 
special  circumstances  entitling  him  to  dis- 
covery as  necessary  to  com^Mete  and  ade- 
quate relief,  or  that  the  accounts  are  com- 
plicated and  intricate.  White  v.  Cook  (W. 
Va.)  417 

ESTOPPEI*. 

Of   Depositor,  by   Failure   to  Discover 
Forgery  of  Checks,  see  Banks,  12. 

Ab  Ground  for  Injunction,  see  Injunc- 
tion, 3. 

Of  Applicant  for  Insurance,  see  Insur- 
ance, 11-13. 

Of     Insurance    Company,    see    Insxtr- 
ANCE,  14-10. 

By  Judgment,  see  Judgment. 
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To  Object  to  Constitution  of  Board  of 
Equalization,  see  Taxes,  14. 

1.  Validity  cannot  be  given  to  an  illegal 
contract  by  estoppel.  Reed  v.  Johnson 
(Wash.)  404 

2.  The  negligent  placing  of  a  will  so 
that  its  existence  is  not  known  for  several 
years  after  testator's  death,  and  the  laches 
of  the  devisee  in  not  producing  it,  will  not 
estop  him  from  asserting  his  claim  against 
one  who  has  acquired  a  title  from  the  heir, 
at  any  time  before  the  right  to  probate  or 
register  the  will  is  barred.  Reid  v.  Benge 
(Ky.)  253 

3.  The  owner  of  a  piano  who  leases  it  to 
a  retail  dealer  in  musical  instruments  is 
not  estopped  to  claim  it  from  one  who  first 
hired  and  then  purchased  it  from  the  re- 
tail dealer,  who  neld  it  only  under  a  lease 
providing  that  it  should  be  kept  in  the  pur- 
chaser's house,  although  the  lessor  failed 
to  notify  such  purchaser  of  his  claim  to  the 
instrument  for  nearly  two  years,  during 
which  time  the  latter  bought  and  paid  for 
it,  believing  it  to  belong  to  the  retail 
dealer.    Oliver  Ditson  Co.  v.  Bates  (Mass.) 

28tf 

4.  One  who  removes  a  case  from  a  state 
to  the  Federal  court  is  estopped  from  at- 
tacking the  jurisdiction  of  the  latter  upon 
any  ground  except  that  the  court  from 
which  it  was  removed  had  no  jurisdiction. 
Tootle  V.  Coleman  (C.  C.  App.  8th  C.)     120 

Notes  and  Briefs. 

Estoppel;  when  arises;  to  take  advan- 
tage of  own  negligence;  by  silence.        290 

By  laches  in  probating  will.  253 

By  special  appearance  to  remove  cause  to 
Federnl  court;  against  removal  of  cause; 
in  defense  of  siiit  to  which  party  estopped 
not  a  party.  121 

Of  municipal  corporation  by  a<^  of  offi- 
cer. 151 

To  revoke  executed  parol  license.        720 

To  claim  or  sue  for  usury;  as  defense  to 
claim  for  usury.  801 

Only  by  facts  within  knowledge  of  per- 
son against  whom  estoppel  claimed.        813 

Applicability  of,  to  married  woman.  015 

EVIDENCE. 

Review   of   Errors   as   to,  see   Appeal 
AND  Error,  14,  15. 

Preflumptions  aad  burden  of  proof. 

See  also  Damages,  13. 

1.  Preliminary  evidence  is  not  necessaiy 
of  the  truth  of  warranties  in  an  applica- 
tion for  life  insurance,  in  a  suit  on  the  pol- 
icy. OHourke  v.  John  Hancock  Mut.  L. 
Ins.  Co.   (R.  I.)  496 

2.  The  burden  is  upon  a  cestui  que  trust 
seeking  a  preference  over  general  creditors 
of  an  insolvent  trustee  to  show  that  the 
trust  money  did  in  fact  increase  the  estate 
out  of  which  he  seeks  a  preference,  or  is 
represented  therein  in  some  form.  Lincoln 
Sav.  Bank  &  S.  D.  Co.  v.  Morrison  (Neb.) 

885 
63 
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3.  It  is  presumed  that  moneys  drawn 
out  of  a  fund  wherein  a  trustee  has  mingled 
his  own  money  and  that  of  the  cestui  que 
trust  are  his  own,  and,  so  long  as  any  por- 
tion of  the  fund  so  constituted  remains  it 
may  be  followed,  and  the  charge  of  the  ces- 
tui que  trust  thereon  may  be  asserted.      Id. 

4.  To  entitle  a  consumer  to  an  order  re- 
quiring a  gas  company  having  authority  to 
charge  flat  or  meter  rates  to  supply  him  at 
the  flat  rate  the  same  as  all  other  consum- 
ers are  supplied,  he  must  show  that  the  en- 
forcement of  the  meter  rate  against  him 
will  be  an  unjust  discrimination.  Indian 
Natural  A.  Ilium.  Ga^  Co.  v.  State  ea  rel. 
Ball  (Ind.)  761 

5.  In  order  to  sustain  a  conveyance  of 
land  by  a  husband  to  his  wife,  both  being 
domiciled  in  another  state,  which  is  claimed 
to  have  been  made  in  consideration  of  an 
indebtedness  of  the  husband  to  the  wife  for 
money  snid  to  have  belonged  to  her,  and  to 
have  been  received  and  used  by  the  husband, 
it  must  be  shown  that  by  reason  of  such  re- 
ceipt and  use  the  husband  became  the  debtor 
of  the  wife,  that  the  debt  existed  at  the 
time  of  the  conveyance,  and  that  the  prop- 
erty was  conveyed  in  satisfaction,  or  in  part 
satisfaction,  of  such  debt.  Rush  v.  Landers 
(La.)  353 

6.  Where  answers  of  a  wife  to  interrog- 
atories propounded  to  her  by  creditors  of 
her  husband  show  that  property  in  another 
state  has  been  conveyed  by  the  husband  to 
her  for  a  particular  consideration  arising 
under  the  laws  of  that  state,  the  court  will 
not  assume,  even  though  it  should  be  made 
to  appear  that  such  consideration  was  inad- 
equate, that  a  different  consideration,  testi- 
fied to  as  moving  in  the  matter  of  the  con- 
veyance of  property  in  the  state,  was  there- 
fore included  and  exhausted  for  the  pur- 
poses of  the  conveyance  in  such  other  state. 

Id. 

7.  If  a  sale  of  property  by  a  husband  to 
his  wife  is  attacked  by  a  party  in  interest, 
and  the  conveyance  appears  on  its  face  to 
be  invalid  because  tne  consideration  ex- 
pressed is  not  within  the  exceptions  of  La. 
Civ.  Code,  art.  2446,  prohibiting  sales  be- 
tween husband  and  wife  except  in  certain 
cases,  the  burden  of  proof  is  on  the  party 
seeking  to  maintain  the  validity  of  the  con- 
veyance  to  show  that  the  real  consideration 
was  different  from  that  expressed,  and  was 
within  the  exceptions  provided  by  the  law. 

Id. 

8.  When  a  will  produced  from  the  tes- 
tator's custody  is  mutilated  and  the  signa- 
ture destroyed  the  burden  is  on  proponents 
to  account  for  the  mutilation,  and  not  on 
the  caveators  to  show  that  the  mutilation 
was  purposely  done.  Cutler  v.  Cutler  (N. 
C.)  209 

9.  In  the  absence  of  any  rule  or  practice 
permitting  freight  trains  to  carry  passen- 
gers, the  presumption  is  that  one  riding  for 
his  own  convenience  on  a  freight  train,  an 
engine,  a  hand  car,  or  any  other  carriage 
of  a  common  carrier  not  designed  for  the 
transportation  of  passengers,  is  unlawfully 
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there,  and  is  a  trespasser.    Parple  v.  Union 
P.  R.  Co.  (C.  C.  App.  8th  C.)  700 

10.  A  person  resorting  to  a  railroad  de- 
pot to  purchase  a  ticket  for  transportation 
over  a  railroad  which  makes  use  of  the  de- 
pot to  recdve  and  discharge  passengers  is 
not  bound  to  show  that  the  person  at  the 
ticket  window  is  the  agent  of  the  company, 
and  not  a  mere  broker,  to  avoid  the  applica- 
tion of  the  rule  that  a  railroad  company  is 
not  liable  for  the  condition  of  premises 
where  its  tickets  are  sold  by  a  broker  in 
whose  hands  they  have  been  placed.  Herr- 
raan  v.  Great  Northern  R.  Co.  (Wash.)    390 

11.  A  presumption  of  negligence  does  not 
arise  from  the  mere  fact  of  the  explosion  of 
a  steam  boiler  used  by  one  engaged  in  law- 
ful business.  Vieth  v.  Hope  Salt  &  Coal 
Co.  (W.  Va.)  410 

12.  A  presumption  of  negligence  on  the 
part  of  an  electric  company  arises  when  in- 
jury results  to  a  traveler  in  a  public  street 
from  one  of  its  live  wires,  which  has  broken 
and  is  hanging  so  near  the  ground  as  to  be 
within  reach  therefrom.  Boyd  v.  Portland 
General  Electric  Co.   (Or.)  619 

13.  An  allegation  in  an  action  to  recover 
for  injuries  to  a  passerby  from  a  broken  live 
electric  wire,  that  it  was  weak  and  defect- 
ive, and  insufliciently  stretched  and  fas- 
tened, does  not  require  proof  of  these  facts, 
since  the  happening  of  the  accident  is  pre- 
sumptive evidence  of  negligence  in  that  re- 
gard. Id. 

14.  Proof  that  an  electric-light  wire  con- 
trolled by  a  private  corporation,  and  nor- 
mally suspended  upon  poles  along  a  public 
street,  was  trailing  broken  on  the  sidewalk, 
affords  a  presumption  of  n^ligence,  in  a  suit 
against  such  corporation  by  a  person  in- 
jured through  electric  shock  by  contact  with 
such  wire.  Newark  Electric  Light  ft  P.  Co. 
V.  Ruddy  (N.  J.  Err.  k  App.)        i  624 

15.  No  presumption  of  negligence  arises 
from  the  fact  that  a  quiet,  gentle  horse  was 
left  standing  untied  in  the  public  street, 
free  from  the  presence  of  anything  which 
might  frighten  or  disturb  him;  the  driver 
being  within  5  to  8  feet  of  the  wagon  to 
which  the  horse  was  hitched;  and  it  appear- 
ing that  the  driver  had  used  the  horse  in 
that  way  for  many  years  without  an  acci- 
dent   Belles  V.  Kellner  (N.  J.  Err.  &  App.) 

16.  The  presumption  is  that  a  depot  com- 
pany has  promulgated  reasonable  rules  for, 
and  exercised  proper  supervision  over,  the 
operation  of  its  railroads  and  yards,  and  in 
an  action  to  recover  for  injuries  received 
while  using  the  yards  the  burden  is  on 
plaintiff  to  prove  a  failure  of  the  company 
to  comply  with  its  duty  in  this  respect 
Brady  v.  Chicago  &  G.  W.  R.  Co.  (C.  C. 
App.  8th  C.)  712 

17.  To  relieve  itself  frcMn  liability  to 
make  good  the  amounts  which  it  has  paid 
on  raised  checks,  a  bank  must  affirmatively 
establish  negligence  on  the  part  of  the 
drawer  which  facilitated  the  commission  of 
the  fraud.  Critten  v.  Ghemieal  Nat.  Bank 
(N.  Y.)  529 
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Best  aad  seoondary  eTldenoe. 

18.  Although  a  written  rule  regulating 
the  running  of  railway  trains  is  Uie  best 
evidence  of  its  terms,  it  is  competent  for  a 
witness  to  testify  whether  or  not  the  rule 
applied  to  all  the  trains  of  the  company  or 
only  to  a  portion  thereof.  Southern  P.  Co. 
V.  Schoer  (G.  0.  App.  8th  C.)  707 
]>oeiimentar7  eTldenee. 

19.  A  writing  which  contains  competent 
evidence  upon  a  material  issue  cannot  be 
lawfully  rejected  because  it  also  contains 
evidence  which  is  incompetent  and  irrele- 
vant. Id. 

20.  In  an  action  by  one  claiming  title, 
for  possession  of  property  which  defendant 
had  purchased  from  a  third  person,  a  lease 
from  plaintiiT  to  such  third  person  is  ad- 
missible in  evidence  to  show  the  nature  of 
such  person's  right  to  possession  of  the 
property,  and  to  rebut  any  presumption  of 
agency  on  his  part  to  sell  it.  Oliver  Ditson 
Ck>.  V.  Bates  (Mass.)  289 
Opinions. 

When  Objection  to  Form  of  Hypothetical 
Question  Made,  see  Appsal  and  Eb- 
BOR,  9. 

21.  A  physician  may  state  his  opinion  as 
to  the  probable  further  duration  of  a  con- 
finement case  had  he  reached  the  mother  at 
a  time  when  all  but  the  head  and  one  arm 
of  the  child  had  been  delivered.  Western 
U.  Tel^.  Co.  V.  Church   (Neb.)  905 

22.  Testimony  of  a  mining  engineer  who 
has  never  investigated  the  ventilation  of 
sewers,  as  to  a  method  of  preventing  an  ex- 
plosion in  a  sewer,  is  not  admissible  in  an 
action  to  recover  for  loss  caused  by  such 
explosion,  where  he  states  that  he  never  saw 
auy  practical  attempt  made  to  utilize  the 
method  suggested,  and  never  knew  of  sudi 
attempt,  and  has  made  no  experiments  him- 
self. Fuchs  V.  St.  Louis  (Mo.)  136 
Confessions. 

23.  A  confession  of  a  prisoner,  voluntari- 
ly made,  is  admissible  when  not  prompted 
by  any  inducement  of  hope  or  fear.  Hills 
V.  State  (Neb.)  155 
Admissions. 

24.  An  admission  as  to  what  an  absent 
witness  will  testify  to,  made  for  the  purpose 
of  securing  a  speedy  trial,  is  not  admissible 
at  a  subsequent  term  when  the  presence  of 
the  witness  has  been  secured.  Cutler  v. 
Cutier  (N.  C.)  209 
Declarations. 

25.  Evidence  of  statements  to  the  agent 
taking  an  application  for  insurance,  differ- 
ent from  those  written  therein,  are  not  ad- 
missible in  an  action  on  the  policy,  where 
he  is  the  agent  of  the  applicant.  O'Rourke 
V.  John  Hancock  Mut.  L.  Ins.  Co.  (R.  I.) 

496 

26.  A  declaration  by  the  motorman  run- 
ning an  electric  car,  made  while  the  car 
was  still  on  the  body  of  one  it  had  run 
down,  that  ''I  saw  the  child,  but  thought  I 
could  pass  it;"  or,  "This  is  a  terrible  thing. 
57  L.  R.  A. 


I  saw  the  child,  but  thought  I  could  run 
past  it," — is  admissible  in  evidence  as  a 
part  of  the  res  gestcB  in  an  action  for  the 
injury.  Sample  v.  Consolidated  light  &  R. 
Co.  (W.  Va.)  186 

PxlTileeed  eommnnieationft. 

27.  A  communication  to  a  minister  of  the 
^spel  or  a  priest  is  not  privileged,  where 
it  is  shown  that  it  was  not  made  in  confi- 
dence of  the  relation^  or  was  not  to  be  kept 
as  a  secret.  Hills  v.  State  (Neb.)  155 
Former  testimony. 

28.  Upon  a  trial  de  novo  upon  appeal 
from  commissioners  in  an  eminent  domain 
proceeding  the  jury  are  not  to  consider  the 
evidence  produced  before  the  commissioners, 
or  be  influenced  by  the  commissioners'  re- 
port. Sharpe  v.  United  States  (C.  C.  App. 
3d  C.)  932 
BeleTanoy  and  materiality. 

20.  Under  an  allegation  of  negligence  on 
the  part  of  a  municipalitv  in  failing  to  pre- 
vent the  formation  and  accumulation  of 
gases  in  a  sewer,  and  in  failing  to  open  the 
vents  to  permit  their  escape,  which  resulted 
in  an  explosion,  evidence  is  not  admissible 
that  the  explosion  might  have  been  prevent- 
ed by  the  use  of  ventilating  apparatus. 
Fuchs  V.  St.  Louis  (Mo.)  136 

30.  Evidence  of  the  defective  condition  of 
an  engine  thirty  days  before  the  happening 
of  an  accident  is  admissible,  since,  in  the 
absence  of  other  evidence,  there  is  at  least 
a  reasonable  probability  that  a  defect  ex- 
isting at  that  time  was  not  remedied  before 
the  casualty  occurred.  Southern  P.  Co.  v. 
Schoer  (C.  C.  App.  8th  C.)  707 

31.  Evidence  as  to  directions  which  the 
sendee  had  given  a  telegraph  company  as  to 
delivery  of  telegrams  for  him  is  admissible 
in  an  action  by  a  third  person  against  the 
company  for  failure  promptly  to  deliver  a 
message  to  him.  Western  U.  Teleg.  Co.  v. 
Church  (Neb.)  905 

32.  Upon  the  question  of  the  value  of 
land  sought  to  be  condemned  by  the  govern- 
ment, testimony  of  the  owner  of  offers  which 
have  been  received  for  the  land  is  not  ad- 
missible, where  there  is  nothing  to  show  the 
conditions  under  which  they  were  made  or 
the  circumstances  influencing  them.  Sharpe 
V.  United  Stotes  (C.  C.  App.  3d  C.)         932 

33.  Evidence  of  merely  possible  uses  to 
which  land  sought  to  be  condemned  by  the 
government  may  be  put,  not  founded  on  any 
clear,  certain,  or  avowed  obnoxious  uses,  is 
not  admissible  to  enhance  the  damages  to  be 
awarded  for  injury  to  the  residue  of  the 
tract.  Id. 

34.  To  show  the  intrinsic  value  of  the 
stock  of  an  insurance  company,  the  pur- 
chase of  which  was  induced  by  fraud,  the 
history  of  bank  certificates  of  deposit  repre- 
senting notes  of  agents  which  are  to  be  re- 
paid out  of  the  business  done,  and  which 
certificates  have  been  placed  with  the  bank 
as  part  of  the  capital  stock,  may  be  shown. 
Hindman  v.  First  Nat.  Bank  (C.  C.  App. 
6th  C.)  108 
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Weisliti  snfioleney. 

Sufficiency  to  Submit  to  Jury,  see  Tbial,  7- 
16. 

See  also  Oonstttutional  Law,  24;  Deposi- 
tions; Witnesses,  1. 

35.  The  proper  measure  of  proof  neces- 
sary to  a  verdict  in  civil  cases  is  such  as 
will  reasonably  satisfy  tbfi  jury.  United 
States  Fidelity  &  G.  Co.  v.  Charles  (Ala.) 

212 

36.  A  paper  admitted  in  evidence  without 
objection  will  be  taken  as  the  commence- 
ment of  proof  of  a  particular  fact.  Marks 
v.  New  Orleans  Cold  Storage  Co.  (La.)  271 

Notes  and  Bbiefs. 

Evidence;  burden  of  proof  as  to  intent  in 
making  false  representations.  113 

Presumption;  of  continuance  of  meretri- 
cious relations  between  man  and  woman ;  of 
lawful  marriage  after  removal  of  impedi- 
ment. 917 

Presumption;  of  negligence  from  injury; 
necessity  of  proving  nee-ligence  after  pre- 
sumption overcome;  burden  of  proof  as  to 
injury  by  broken  electric  wire.  621 

Presumption;  from  leaving  broken  elec- 
tric wire  on  sidewalk.  626 

Presumption;  from  carrier's  failure  to 
stop  goods  in  transit  after  notice.  627 

Presumption;  of  validity  of  state  law. 

775 

Presumption  of  infant's  capacity  to  exer- 
cise due  care  for  safety.  640 

Presumption ;  from  annexation  of  heating 
apparatus;  judicial  notice  as  to  fixtures. 

632 

Privileged  communication  to  priest;  de- 
fendant's admission  of  former  marriage  on 
trial  for  bigamy.  156 

Of  interference  with  lights  air,  and  view 
by  operation  of  railroad;  of  vibration  of 
neighboring  property,  and  of  noise.  238 

To  show  conveyance  fraudulent  aa  to 
creditors.  755 

By  physician  as  to  probable  result  of  cer- 
tain treatment.  905 

Of  value  of  land.  933 

Legislative  declaration  as  to  what  shall 
be  conclusive  proof.  765 

Sufficiency  of;  contrary  to  daily  experi- 
ence or  physical  facts;. as  to  act  of  criminal 
intercourse;  effect  of  delay  in  making  com- 
plaint 847 

EXCEPTIONS. 

See  Appeal  and  Ebbob,  5-7. 

EXCLUSIVE   PRIVILEGE. 

For  Removal  of  Garbage,  see  Munici- 
pal Corporations,  8,  9.    . 

Exemption  from  Franchise  Tax  as,  see 
Taxes,  3. 


EXECUTION. 

Liability  of  Deceased  Vendor's  Interest 
in  Land  Contract  to,  see  Descent 
AND  Distribution. 
57  L.  R  A. 


Against  Paid-up  Insuraaoe  Bolicy,  see 

Insurance,  5. 
Of  Reprieved  Criminal,  see  Odnstetu- 

TiONAL  Law,  3. 

The  interest  of  the  assured  in  a 
twenty-year  distribution  policy  of  insuranee 
on  his  life,  which  will  cease  on  his  failure 
to  pa^  premiums,  is  not  an  estate  within  the 
meamnff  of  a  statute  making  an  execution 
a  lien  from  the  time  it  is  placed  in  the 
hands  of  the  officer  on  all  tho  personal  es- 
tate of  or  to  which  the  judgment  debtor  is, 
or  may  afterwards  and  b^ore  the  return 
day  of  the  writ  become,  entitled.  Boissean 
use  of  Robinson  v.  Peon  (Va.)  380 

Notes  and  Bsixra. 

Execution;  lien  of,  on  insurance  policy. 

381 
Other  remedies  suspended  by  lien  of.    385 

EXECUTOR      AND       jU>MINI8TBA- 
TOB. 

1.  It  is  the  right  of  an  executor  offering 
land  for  sale  at  public  outcry  to  withdraw 
the  same  at  any  time  before  the  hammer 
falls.     Tillman  v.  Dunman  (Ga.)  784 

2.  Although  the  motive  of  an  executor 
offering  land  for  sale  at  public  outcry  in 
withdrawing  the  property  from  sale  before 
the  bid  was  accepted  was  the  result  of  col- 
lusion between  himself  and  another  who  had 
bargained  for  the  premises  at  a  private  sale, 
and  the  withdrawal  was  made  with  the  de* 
si^m  of  completing  the  private  sale,  neverthe- 
less the  person  who  made  the  last  and  high- 
est bid  before  the  same  was  withdrawn 
could  not  insist  upon  the  right  to  take  the 
land  as  a  purchaser.  While  such  collusion 
between  the  executor  and  another  would  be 
open  to  inquiry  by  legatees  and  creditors, 
it  is  not  open  to  inquiry  at  the  instance  of 
a  stranger.  Id. 

3.  The  personal  representative  of  a  de- 
ceased sheriff  may  maintain  an  action  on 
the  bond  of  a  deputy  to  compel  him  to  pay 
over  money  received  by  him  by  virtue  of  his 
office,  notwithstanding  the  fact  that  no  or- 
der has  been  made  by  the  county  court  or 
board  of  education,  to  whom  the  money  ul- 
timately belongs,  requiring  the  deputy  to 
pav  over  the  Imlances  due.  White  v.  Cook 
{^,  Va.)  417 

Notes  and  Briefs. 

Executor  and  administrator;  proper  par- 
ty to  enforce  specific  performance  of  land 
contract.  644 

Private  sale  by;  sale  to  best  and  highest 
bidder;  successful  bidder's  right  to  OHnpel 
performance.  784 

EXEMPIiABT  DAMAGES. 

See  Damages,  17,  18. 

EXEMPTION. 

From  Levy,  see  Lsvr  and  Seizube. 
From  Taxation,  see  Taxes,  3,  4,  11. 

EXPERT. 

Evidence  of,  see  Evidence,  21,  22. 
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SXPI.OSION. 

Presumption   of   Negligence   from,   see 

Evidence,  11. 
Of  Gas  in  Sewer,  see  EnsENCB,  22,  20. 
Of  Gas  in  Sewer;  Municipal  Liability 

for,  see  Municipal  Oobpobations, 

14-17. 

No  liability  for  damages  to  a  neigh- 
bor, caused  by  the  explosion  of  a  steam 
boiler,  arises  where  one  places  the  boiler  up- 
on his  premises,  and  operates  it  in  a  lawful 
business,  with  care  and  skill,  so  that  it  is 
no  nuisance,  and  there  is  no  proof  of  fault 
or  nes^ligence.  Vieth  v.  Hope  Salt  &  Coal 
Co.  (W.  Va.)  410 

Notes  and  Brikfs. 

Explosion;  of  gases  in  sewer;  municipal 

liability  ior.  137 

Within  doctrine  of  rea  ipsa  loquitur,    411 

EXTRADITION. 

A  prisoner  charged  with  violation  of 
the  Fedeial  laws,  who  is  transferred  from 
one  state  to  another  for  trial  under  process 
from  a  Federal  courts  may  be  turned  over 
to  the  authorities  of  the  latter  state  for 
trial  upon  a  charge  of  violation  of  its  laws, 
without  beinfi^  ailorded  an  opportunity  to 
return  to  the  former  state.  Re  Little 
(Mich.)  295 

Notes  and  Bbqcts. 

Extradition;  holding  for  trial  for  differ- 
ent offense;  inducing  to  come  into  state  by 
falsehuod,  stratsgem,  or  kidnapping;  court 
administering  law  in  regard  to,  as  it  ex- 
ists. 295 

FALSE  CEBTIFIOATZL 

By  Bank,  see  Banks,  2,  3. 

FALSE  BEPBESENTATIONS. 

See  Fraud  and  Fbauduuent  Oontst- 

ANOBS. 

FARES. 

On  Street  Car,  see  Cabbdcbs,  12-14. 

FELLOW  SERVANT. 

Bee  Master  and  Sebyant,  4-9,  Notes 
AND  Beiets. 

FENDER. 

For  Vessel,  Duty  to  Use^  see  Master 
AND  Servant,  10. 

y  M  W.TT  T|T^  ]B  "f^ 

Damages  for  Breach  of  Contract  as  to, 
see  Damages,  1. 

FINDINGS. 

See  Appeal  and  Error,  20. 

FIRE  DEPARTMENT. 

Firemen;  Legislative  Power  to  Fix 
Salaries  of,  see  Constitdtional 
Law,  7. 

FIREWORKS. 

Municipal  Liability  for  Injury  by,  see 
Municipal  Corporations,  18. 
57  L.  R.  A. 


FIXTURES* 

Tenant's  Right  to  Remore,  see  Land- 
lord AND  Tenant,  1 ;  Statutes,  7. 

1.  A  servant's  room,  metallic  gutters  at- 
tached to  the  roof  of  a  house,  and  water 
pipes  laid  under  the  ground  by  a  tenant  on 
teased  premises,  become,  when  constructed 
and  attached,  a  part  of  the  freehold,  and 
cannot  be  lawfully  dissevered  from  the  land 
by  the  tenant  against  the  will  of  the  land- 
lord, even  thou^  at  the  time  of  their  erec- 
tion the  tenant  intended  to  remove  them  at 
the  expiration  of  his  tenxL  Wright  v.  Du 
Bignon   (Oa.)  '669 

2.  Domestic  or  ornamental  fixtures 
which  a  tenant  has  a  right  to  remove  dur- 
ing his  term  are  such  only  as  may  be  easily 
severed  and  made  equally  useful  to  him  in 
another  house,  and  do  not  extend  to  such  as 
are  substantial  additions  to  the  house,  or 
the  removal  of  which  would  be  injurious  to 
the  freehold.  Id. 

3.  Heating  apparatus  bought  by  a  man 
under  contract  reserving  title  in  the  seller, 
and  permanently  placed  in  a  building  owned 
by  himself  and  his  wife  by  entireties,  does 
not  become  a  fixture  so  as  to  prevent  its  re- 
moval for  nonpayment  of  the  purchase 
money,  if  removal  will  not  materiallv  in- 
jure it  or  the  building,  since  there  is  no 
unity  of  title  in  it  uid  the  real  estate. 
Schellenberg  v.  Detroit  Heating  &  Lighting 
Co.   (Mich.)  632 

Notes  and  Briefs. 

Fixtures;  what  constitutes;  effect  of  per- 
manent annexation;  rule  as  to,  as  between 
landlord  and  tenant.  669 

Heating  apparatus  as;  necessity  of  unity 
of  title;  jpresumption  arising  from  annexa- 
tion; judicial  notice  as  to.  632 

FOOD. 

Police  Power  as  to,  see  Constitutional 
Law,  26,  27. 

Notes  and  Briefs. 

Food;  prohibiting  sale  of  preservative  or 
dairy  products  con&ining  same.  179 

Validity  of  law  prohibiting  sale  of  oleo- 
maxgarine.  182 

FOREIGN  CORPORATIONS. 

License    to     Foreign    Insurance    Com- 

panv,  see  Insttrance,  7. 
Compelling  'Grant   of   license  to,   see 

MANDAirCJB. 

•I 
FOREIGN  PARTNERSHIP. 

Discrimination  against,  see  Constitu- 
tional Law,  15,  16;  Statutes,  8. 

FORGERT. 

Of  Check,  see  Banks,  10-16 ;  Notice,  3. 
Indictment  for,  see  Indictment. 

1.  The  addition  to  a  check  of  the  words, 
''in  full  of  account  to  date,"  may  constitute 
a  forgery  if  made  at  any  time  after  the 
check  is  delivered  to  the  payee.  Gordon  v. 
Com.  (Va.)  744 

2.  Although  a  ehedc  is  so  irregular  in 
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form  Uiat  the  bank  would  be  justified  in  re- 
fusing payment  of  it,  ^et  it  may  be  the  sub- 
ject of  forgery  as  to  its  eflfect  as  a  receipt, 
after  it  has  passed  through  the  h&nds  of  sev- 
eral indorsers,  and  has  been  paid  by  the 
bank  and  returned  to  the  hands  of  the 
drawer.  Id. 

3.  To  add  to  a  canceled  check  the  words, 
"in  full  of  account  to  date,"  with  intent  to 
alter  its  effect  as  a  receipt,  constitutes  for- 
gery Id. 

4.  Tl\at  one  who  foi^ges  a  receipt  in  full 
on  a  payment  on  account  has  in  fact  paid 
his  indebtedness  in  full  will  not  prevent  his 
liability  to  indictment  for  the  forgery.      Id. 

Notes  and  Briefs. 
Of  Check,  see  Banks. 

What  subject  to  forgery;  check  irregular 
in  form;  addition  to  canceled  check;  writ- 
ing affirmatively  invalid  on  face;  writing  of 
questionable  validity.  *         744 

FORMER  JEOPARDY. 

See  Chimin AL  Law^  Notes  and  Bbiets. 

PRANOHISE. 

I        Tax  on,  see  Taxes,  3-10,  12-15. 

Notes  and  Bbxets. 
Franchise;  tax  on.  50,  64,  79 

FRAUD  AND  FRAUDULENT  OON- 
VETANCE8. 

False     Certification     by     Bank,      see 

Banks,  2,  3. 
False   Representations    by    Defaulting 

Bank  President,  see  Banks,  6. 
Damages  for,  see  Damages,  14. 
In  Life  Insurance  Contract  see  Insub- 

ance,  9. 
In  Chattel  Mortgage,  see  Mobtoage. 

1.  A  representation  of  fact  made  with 
the  intent  to  in fiuence  the  conduct  of  another 
implies  necessarily  the  belief  of  the  person 
making  it  that  it  is  true.  Hindman  v. 
First  Nat.  Bank  (C.  C.  App.  6th  C.)         108 

2.  One  who  knowingly  makes  false  rep- 
resentations in  respect  to  the  capital  of  a 
corporation,  for  the  purpose  of  inducing  an- 
other to  buy  its  stock,  is  liable  to  him  for 
the  loss  sustained  by  the  purchase  of  the 
stock  in  reliance  upon  the  tnith  of  the  state- 
ment. Id. 

3.  The  jury  may  find  that  a  statement 
by  a  bank  cashier,  that  one  of  its  corpora- 
tion depositors  had  its  entire  authorized 
capital  on  deposit,  made  with  no  knowledge 
of  the  fact,  is  knowingly  false,  for  the  pur- 
pose of  holding  the  bank  liable  for  the  re- 
sults of  the  misrepresentation  in  case  it  is 
false  and  causes  injury  to  one  relying  on  it. 

Id. 

4.  That  the  discount  of  subscribers' 
notes  indorsed  b;^  an  insurance  company,  by 
the  bank  in  which  they  were  deposited  as 
capital,  was  genuine  and  real,  does  not  pre- 
vent its  certificate  that  the  company's  capi- 
tal and  surplus  had  been  paid  in,  in  cash, 
from  being  false  and  misleading.  Id. 
57  L.  R.  A. 


5.  That  one  taking  stock  in  a  corpora- 
tion in  reliance  on  representations  as  to  its 
condition  was  partly  induced  to  purchase  by 
the  desire  to  secure  an  agency  will  not  de- 
feat his  right  to  recover  against  the  one 
making  the  representations.  Id« 

Fraudulent  oonTeyanoes. 

6.  A  conveyance  of  property,  with  inten- 
tion to  delay  or  defraua  creditors,  known  to 
the  party  taking,  is  void  as  to  them,  though 
made  in  payment  of  a  debt  which  in  amount 
approximates  the  value  of  the  property  so 
conveyed.    Bigby  v.  Wamodc  (Ga.)         754 

7.  A  wife  who  takes  a  conveyance  of 
property  from  her  husband,  with  knowledge 
that  he  intends  thereby  to  hinder  .and  de- 
fraud his  creditors,  and  who,  in  order  to 
procure  a  loan  to  herself,  conveys  t^e  prop- 
erty, as  security,  to  one  ignorant  of  the 
fraud,  is  personally  liable  as  a  trustee  ex 
malefido  to  a  judgment  creditor  of  her  hus- 
band, as  to  whom  the  conveyance  to  her  is 
void,  for  the  amount  of  the  loan,  or  suffi- 
cient thereof  to  satisfy  such  judgment,  and, 
to  reduce  tlie  recoverv,  cannot  plead,  in  an 
action  brought  by  the  judgment  creditor 
against  her,  a  debt  due  her  by  her  husband ; 
nor  is  it  material  what  she  does  with  the 
borrowed  mon^,  provided  she  does  not  ap- 
ply it  to  her  husband's  debts.  Id. 

8.  An  indorsee  of  a  note  is  not  precluded 
from  attacking  a  voluntary  conveyance  of 
property  by  a  remote  indorser  on  the  note 
by  the  fact  that  it  occurred  before  the  note 
came  into  possession  of  the  indorsee.  Na- 
tional Valley  Bajik  v.  Hancock  (Va.)       728 

Notes  and  Briefs. 

Fraud  and  fraudulent  conveyances;  con- 
veyance in  discharge  of  debt,  with  intent  to 
defraud  creditors;  effect  of  fraudulent  pur- 
pose; conveyance  between  husband  and 
wife.  754 

Fraudulent  conspiracj^;  verdict  against 
single  defendant  in  civil  action  for;  false 
representations  by  cashier  as  to  amount  of 
capital  of  insurance  company  in  bank; 
bank's  liability  for;  action  for  false  repre- 
sentations not  directly  made  to  perscm  in- 
jured. 110 

FRIGHT. 

One  frightening  a  woman  so  as  to 
cause  nervous  prostration,  by  stealthily  en- 
tering her  home  in  the  nighttime  and  com- 
mitting a  trespass  on  her  husband's  prop- 
erty, is  liable  to  her  in  damages  therefor. 
Watson  V.  Dilts  (Iowa)  559 

Notes  and  Briefs. 
Fright;  right  to  recover  for.  291 
Unaccompanied  by  physical  injury;  lia- 
bility for  causing;  proximate  cause  of.  559 

GAUnfG. 

Recovery  on  Cashier's  Check  for  Use  in 
Gambling,  see  Banks,  8,  9; 
Checks. 

See  also  Contracts,  Noikb  and 
Briefs;  Nuisances. 
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OABBAGE. 

Monopoly  as  to,  see  Municipal  Cob- 

^BATIONS,  9. 

Notes  and  Briefs. 

Regulating  removal  of;  exclusive  contract 
for  removal.  896 

OABNISHMEKT. 

The  right  to  garnish  a  debtor  is  not 
limited  to  the  situs  of  the  chose  in  action; 
ajid  a  ffamishment  by  a  citizen  of  one  state 
of  a  deotor  of  the  same  state,  whose  creditor 
resides,  and  whose  debt  was  contracted  and 
is  payable,  in  another  state,  is  such  an  at- 
tachment of  the  chose  in  action  as  will  au- 
thorize the  court  to  obtain  jurisdiction  to 
dispose  of  it  by  publication  of  the  summons 
against  the  defendant.  Tootle  v.  Coleman 
(C.  C.  App.  8th  C.)  120 

Notes  and  Bbiefs. 

Garnishment;    service  by  publication  in 
action  in;  situs  of  debt  for  purpose  of.  122 

GAB. 

See  also  Evidence^  4. 

A  natural  gas  company  having  au- 
thority to  lay  its  uLains  in  a  public  street 
and  supply  gas  to  consumers,  charging  a 
flat  rate  by  the. month  or  a  certain  meter 
rate  per  1,000  feet,  cannot  enforce  the  latter 
rate  against  a  single  consumer  if  it  makes 
an  unjust  discrimination  against  him.  In- 
diana Natural  &  Ilium.  Gas  Ck>.  y.  State  ew 
rel.  Ball  (Ind.)  761 


OIFT. 


Notes  and  Briefs. 


Gift;  of  public  money  to  individual  for 
private  use.  293 

OOVEBNOB. 

Power  to  Grant  Reprieve,  see  Criminal 
Law,  2,  3. 

Upon  the  resignation  of  the  governor 
of  the  state  the  president  of  the  senate  does 
not  become  governor  in  the  constitutional 
sense,  imder  N.  J.  Const,  art.  6,  d.  12,  pro- 
viding that  in  case  of  the  death,  resignation, 
or  removal  of  the  governor  the  powers,  du- 
ties, and  emoluments  of  the  office  shall  de- 
volve upon  the  president  of  the  senate,  and 
in  case  of  the  death,  resignation,  or  removal 
of  the  latter,  then  upon  the  speaker  of  the 
house  of  assembly,  until  another  ^vernor 
shall  be  elected  and  qualified;  and  if  the 
president  of  the  senate  resigns  his  oflice  as 
senator  he  can  no  longer  exercise  the  func- 
tions pertaining  to  the  executive  office,  and 
thereupon  the  powers,  duties,  and  emolu- 
ments of  that  office  devolve  upon  the  speaker 
of  the  house  of  assembly.  State,  Clifford, 
Prosecutor,  v.  Heller   (N.  J.  Sup.)  312 

GUARANTY. 

By  Married  Woman,  see  Husband  and 
Wife,  1. 

A  written  guaranty  of  the  salary  and 
expenses  of  a  detective  in  working  up  a 
67  L.  R.  A. 


murder  case  will  not  continue  after  convic- 
tion of  a  suspect  and  settlement  of  the  bill 
for  services  to  that  time,  although  the  guar- 
anty is  not  canceled  or  recall«i;  and  t}ie 
guarantor  cannot  be  held  liable  for  services 
rendered  in  connection  with  a  retrial  of  the 
accused.    Blyth  v.  Pinkerton   (Wyo.)     468 

Notes  and  Briefs. 

Guaranty;  construction  of  contract  of; 
considering  previous  and  contemporary  cir- 
cumstances; when  continuing;  necessity  of 
explicit  language  to  revoke.  468 

By  third  persons  of  payment  of  debt  of 
director  to  bank;  when  guarantor's  liability 
fixed.  813 

GUARDIAN  AND  WARD. 

Ejectment  by  Ward  for  Land  Sold  by 
Guardian,  see  Ejectment,  1. 

Conclusiveness  of  Confirmation  of 
Guardian's  Sale,  see  Judgment,  4. 

A  guardian's  sale  to  her  husband  of 
land  of  her  ward  is  void,  although  it  is  made 
for  a  fair  consideration  and  is  free  from  ac- 
tual fraud.    Frazier  v.  Jeakins  (Kan.)  575 

Notes  and  Briefs. 

Guardian's  right  to  purchase;  ward's 
right  to  recover  land  unlawfully  sold; 
guardian's  duty  on  reporting  sale.  576 

HABEAS  CORPUS. 

See  also  Certiorari. 

The  legality  of  the  proceedings  at  the 
trial  of  a  prisoner  convicted  of  a  crime  by 
a  court  of  competent  jurisdiction  cannot  be 
challenged  or  reviewed  by  habeas  corpus. 
State,  Clifford,  Prosecutor,  v.  Heller  (N.  J. 
Sup.)  312 

Notes  and  BRoars. 

Habeas  corpus;  taking  advantage  of 
former  acquittal  or  conviction  by.  806 

HEIRS. 

As  Parties  to  Action  to  Ccmtest  Va- 
lidity of  Divorce  from  Ancestor, 
see  Action  or  Suit,  3. 

Notes  and  Briefs. 

Heirs;  descent  of  decedent's  real  estate 
to;  of  contract  for  purchase  of  land.      644 

HIGHWAYS. 

Ejectment  by  Abutting  Owner  against 
Person  Using,  see  Ejectment,  2,  3. 

Improvement  of,  see  Public  Improve- 
ments. 

Landlord's  Liability  for  Ice  on,  see 
Landlord  and  Tenant,  3. 

Negligent  Removal  of  Snow  from 
Street  Railway  Track,  see  Street 
Railways,  2. 

Negligence  in  Crossing  Street-Car 
Aack,  see  Trial,  11. 

1.  If  a  person  who  has  rightfully  placed 
poles  and  wires  in  a  street  for  the  purpose 
of  lighting  the  street  uses  them  wrongfully 
for  private  lighting,  he  does  not  thereby  lose 
his  right  to  maintain  them  as  against  the 
owner  of  the  soil;  but  the  owner  may  re- 
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coyer  oompensation  for  such  wron^ul  lue 
by  an  action  for  damages,  and  equity  will 
restrain  their  misuse  in  the  future.  French 
V.  Robb  (N.  J.  Err.  &  App.)  956 

2.  The  permanent  obstruction  of  a 
street  within  200  feet  of  the  property  of  an 
abutting  owner,  cutting  him  on  from  his 
usual  and  only  direct  access  to  the  business 
portion  of  the  town«  therebjr  depreciating 
the  value  of  his  property,  inflicts  special 
injury  on  him  for  wnich  he  may  recover 
damages.  O'Brien  y.  Central  Iron  &  Steel 
Co.  (Ind.)  608 

3.  One  whose  property  is  cut  off  from 
access  to  markets  and  from  communication 
with  his  fellow  men  by  neglect  of  the  coun- 
ty conunissioners  to  keep  the  highway  lead- 
ing to  it  in  repair  suffers  a  special  injury 
which  will  entitle  him  to  maintain  an  ac- 
tion against  the  commissioners.  Bembe  v. 
Commissioners  of  Anne  Arundel  County 
(Md.)  279 

4.  Damages  for  injury  to  property  by 
discontinuing  a  portion  of  the  street  on 
which  it  is  situated,  so  that  trafSc  is  di- 
verted from  it,  trade  diminished,  and  its 
value  lessened,  although  access  to  it  still  ex- 
ists by  a  longer  route,  cannot  be  recovered 
under  a  statute  providing  for  the  payment 
of  damages  sustained  by  the  discontinuance 
of  »  highway.    Cram  v.  Laconia  (N.  H.) 

282 

Notes  and  Bbiets. 

Highways;  rights  of  adjoining  owner  in; 
right  of  municipality  to  abandon  and  close. 

280 

Discontinuance;  legislative  power  as  to; 
necessity  of  awarding  damages  to  abutting 
owner.  282 

Discontinuance  of;  rights  of  abutting 
owner;  trouble  and  inconvenience  resulting 
from.  508 

City's  duty  to  remove  ice  from  sidewalk; 
abutting  owner's  liability  for  injury  from 
ice.  749 

HOIJ>ING  OVER. 

See  LA27DLOIU)  and  Tenajxt,  4-6. 

HOLIDAY. 

The  exercise  of  an  option  which  ma- 
tures on  a  holiday  cannot  be  lawfully  made 
on  the  succeeding  day,  where  the  statutes 
make  no  provision  for  the  suspension  of 
general  business  on  that  day.  Page  v. 
Shainwald  (N.  Y.)  173 

Notes  and  Briefs. 

Holiday;  last  day  of  option  occurring  on. 

175 

HOMESTEAD. 

Notes  and  Bbiets. 

Mortgage  by  survivor;  death  of  owner; 
life  estate  in  survivor.  901 


HORSE  RACE. 

See  Nuisances. 
67  L.  R.  A. 


HUSBAND  AND  WIFE. 

Parties  to  Action  to  Contest  Validity 

of  Divorce^  see  Action  or  Suit,  3. 
Conflict  of  Laws  as  to^  see  CbNixicr  or 

Laws,  1-3;  Evidence,  5,  6. 
Inquiry  by  Court  into  Validity  of  Di- 
vorce, see  Courts,  3,  4. 
Ab    Grantees    in    Partition    Deed,    see 

Deeds. 
Fraudulent  Sale  by  Husband  to  Wife, 

see  Evidence,  7. 
Fraudulent  Conveyances  to,  see  Fraud 

AND  Fraudulent  Conveyances,  7. 
Sale    by    Guardian    to    Husband,    oi 

Ward's  Land,  see  Guardian  and 

Ward. 
Setting  aside  Judgment  for  Divorce,  see 

Judoicent,  1. 
Notice  from  Deed  of  Relationship  of, 

see  Notice,  4. 
Trust  for  Support  of  ^fe,  see  Tbusfib, 

2. 
Wife  as  Witness  against  Husband,  see 

Witnesses,  2. 

1.  A  married  woman  is  liable  on  her 
guaranty  of  a  promissory  note  owned  by  her 
and  made  payable  to  her  order,  and  the  pur- 
chaser of  such  a  note  is  not  driven  to  an 
inquiry  as  to  the  purpose  to  which  she  in- 
tends to  devote  the  proceeds  of  a  sale  there- 
of.   Kitchen  v.  Chapin  (Neb.)  914 

2.  Land  sold  by  a  husband  to  his  wife  ia 
liable  to  seizure  hj  the  husband's  creditors, 
where  the  title  is  invalid  on  its  face  because 
the  expressed  consideration  is  not  within 
the  exceptions  provided  by  La^  Civ.  Code, 
art.  2446,  as  essential  to  the  validity  of  a 
sale  in  such  case.    Rush  v.  Landers   (La.) 

353 

Allegations  of,  see  Pleading,  5. 

3.  A  marriage  solemnized  in  good  faith 
IS  not  void  merely  because  the  contracting 
parties  may  at  some  prior  time  have  entered 
into  an  agreement  or  understanding  that 
the  marriage  should  be  invalid.  Hills  v. 
State  (Neb.)  155 

4.  All  that  is  essential  to  establish  the 
marriage  relation  in  Nebraska  is  that  the 
parties,  being  of  legal  capacity,  freely  con- 
sent thereto;  and  their  consent  need  not  be 
expressed  in  any  especial  manner  or  by  any 
prescribed  form  of  words,  but  may  be  suffi- 
ciently evidenced  by  any  clear  and  unam- 
biguous language  or  conduct.  University  of 
Michigan  v.  McGuckin  (Neb.)  917 

5.  Although  the  beginning  of  a  cohabi- 
tation was  meretricious,  each  of  the  parties 
having  a  lawful  spouse  then  living,  there  is 
sufficient  evidence  of  a  lawful  marriage 
where,  after  the  obstacles  thereto  were  re- 
moved by  decrees  of  divorce,  the  parties  not 
only  for  a  long  term  of  years  continued  to 
live  together  as  husband  and  wife,  and  to 
enjoy  the  repute  of  that  relation,  hut  con- 
tinuously represented  themselves  to  the  pub- 
lic as  such,  and  five  children  were  born  of 
the  union,  whom  the  parents  unitedly  rep- 
resented to  the  public  and  caused  to  be  bap- 
tized into  church  as  the  children  of  lawful 
wedlock;  and  the  fact  that  no  explicit  ver 
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hui  agreement  to  marry  was  made  after  ob- 
taining the  divorces  is  immaterial.  Id. 

Notes  and  Briefs. 

Husband  and  wife;  proof  of  first  mar- 
riage of  defendant  charged  with  bigamy. 

156 

Marriage;  presumption  of  continuance  of 
meretricious  relationship;  effect  of  re- 
moval of  impediment  to  marriage;  suffi- 
ciency of  conunon-law  marriage.  017 

Conflict  of  laws  iu>  to  validity  of  mar- 
riage. 155 

Tenancy  by  entireties;  when  created.  333 

Property  held  by  entireties;  wife's  right 
to  possession  of.  632 

Wife's  capacity  to  become  surety  for  hus- 
band; conflict  of  laws  as  to;  note  signed  by 
wife.  513 

Wife  as  surety  for  husband;  sufficiency  of 
consideration  for.  813 

Wife's  liability  on  note  and  mortgage 
signed  witli  her  husband;  married  woman's 
right  to  bind  separate  property;  applicabil- 
ity of  estoppel  to  married  woman.  015 

Conflict  of  laws  as  to  matrimonial  prop- 
erty. 353 

Fraudulent  conveyances  between.  754 

Divorce;  suit  to  set  aside  decree  after 
husband's  death;  right  to  disregard  void 
decree.  584 

Right  to  contest  the  validity  of  a  di- 
vorce decree  after  the  death  of  one  or  both 
of  the  parties.  583 

Death  of  child  by  physician's  abandon- 
ment of  wife  during  confinement.  215 

HTPOTHETICAIi  QUESTION. 

When  Objection  to  Form  of.  Made,  see 
App£AI<  and  Ebbob,  0. 

lOE. 

On  Sidewalk,  Landlord's  Liability,  see 
Landlord  and  Tenant,  3;  Hioh- 
WAY8,  Notes  and  Briefs. 

IMPBISOKMENT  FOB  DEBT. 

The  imposition  of  a  fine  and  impris- 
onment as  a  means  of  enforcing  the  license 
tax  imposed  by  Neb.  Comp.  Stat.  1001, 
chap.  77,  art^  1,  §§  152-154,  upon  peddlers, 
does  not  render  the  act  invalid  as  a  riola- 
tion  of  the  Nebraska  Bill  of  Rights,  §  20, 

Erohibiting  imprisonment  for  debt.    Rosen- 
loom  V.  State  (Neb.)  022 

INDICTMENT. 

The  averment  of  extrinsic  circum- 
stances to  give  efficiency  to  an  instrument 
so  as  to  make  it  the  subject  of  forgery  is 
not  necessary  in  an  indictment  for  that  of- 
fense, where  it  is  sufficient  to  onable  the 
court  to  perceive  judicially  that  it  might  be 
made  the  vehicle  of  fraud  and  prejudice  as 
charged.    Gordon  v.  Com.  (Va.)  744 

Notes  and  Briefs. 

Indictment;  for  bigamy. 
67  L.  B.  A. 


INFANT. 

Contributory  Negligence  of  Youth  on 
Railroad  Train,  see  Cabbiebs,  4. 

Negligence  of,  or  Towards,  see  Negli- 
gence, 4-8;  Railroads,  10. 

Damage  for  Death  of,  during  Mother's 
Confinement,  see  Damages,  0,  10. 

Surrender  of  Insurance  Policy  by,  see 
Insurance,  3,  4. 

1,  An  infant  is  not  bound  by  his  warran- 
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O'Rourke  v.  John  Hancock  Mut.  L.  Ins-  Co. 
(R.  I.)  406 

2.  Negligence  of  an  infant  in  perform- 
ance of  his  contract  to  thresh  grain,  which 
results  in  the  destruction  of  the  grain  and 
the  shed  covering  it  by  fire  set  by  sparks 
from  the  engine,  will  not  render  him  liable 
for  the  loss,  since  the  gravamen  of  the  ac- 
tion is  not  a  tort  independent  of  the  con- 
tract, but  is  an  injury  which  can  be  made 
out  only  by  proving  the  contract,  and  show- 
ing negligence  in  its  performance.  Lowery 
V.  Gate  (Tenn.)  673 

Notes  and  Briefs. 
Negligence  of,  see  Negligence. 

Infants;  death  of,  by  physician's  aban- 
donment of  mother  during  confinement; 
damages  for.  215 

Parent's  negligence  contributing  to  death 
of.  186 


Insurance  on  life  of  minor. 


406 
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Insurance  of  life  of;  validity  of  warran- 
ties by,  in  application;  power  to  contract 
as  agent,  act  as  trustee,  or  execute  power. 

407 

Power  to  avoid  contracts;  ratification  of, 
after  disaffirmance.  506 

Right  to  recover  land  unlawfully  sold  by 
ffuardian;  commencement  of  suit  as  disaf- 
firmance of  contract.  576 

Liability  of  an  infant  for  torts: — (I.) 
Greneral  liability  of  an  infant  for  torts; 
(11.)  tort  in  inducing  a  contract:  (a)  by 
fraudulent  representations;  (&)  by  false 
warranty;  (III.)  tort  in  the  performance 
of  a  contract:    (a)    contract  of  bailment: 

(1)  damage  to  property  bj  negligence;  (2) 
damage  to  property  by  wilful  act;  (3)  re- 
fusal to  deliver  property;  (b)  contracts 
other   than   bailment:     (1)    by   negligence; 

(2)  by  other  acts;  (IV.)  other  torts  aris- 
ing from  contracts;  (V.)  estoppel  of  an  in- 
fant by  his  fraud:  (a)  when  estopped  to 
plead  infancy,  in  an  action  on  contract; 
(&)  when  estopped  to  reassert  title  or  to 
demand  a  second  payment;  (c)  when  com- 
pelled in  equity  to  make  satisfaction  for  his 
fraud;  (VI.)  liability  of  an  infant  as  trus- 
tee or  oMcer;     (VII.)  summary.  673 

parent's  duty  to  support.  728 

INHERITANOE  TAX. 

See  Taxes,  17-10. 

INJUNCTION. 

Against  Collection  of  Taxes,  see  Cloud 

ON  Title. 
Against     Unlawful     Combination     of 

Dealers,  see  Conspisact. 
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Former  Jeopardy,  see  Cbimikal  Law, 

Against  Maintaining  Poles  and  Wires 
in  Street,  see  Higuwatb,  1. 

1.  Equity  will  enjoin  municipal  authori- 
ties from  carrying  into  effect  an  ultra  viret 
ordinance  providing  for  the  election  of  cer- 
tain public  officers,  at  the  instance  of  citi- 
zens and  taxpayers  of  the  city,  for  the  rea- 
son that  if  such  officers  are  elected  they 
will  have  an  apparent  demand  against  the 
municipality  for  compensation,  which  will 
have  to  be  resisted  at  the  expense  of  the 
taxpayers,  or  illegally  paid  out  of  the  funds 
of  the  corporation.  Americus  v.  Perry 
(Ga.)  230 

2.  An  injunction  will  not  be  granted  to 
restrain  the  collection  of  taxes,  unless  the 
assessment  is  void  or  is  levied  for  an  ille- 
sal  or  unauthorized  purpose,  under  Neb. 
Comp.  Stat.  1901,  chap.  77,  art.  1,  §  144. 
Philadelphia  Mort«.  &  T.  Co.  v.  Omaha 
(Neb.)  150 

3.  The  enforcement  of  taxes  against 
property  by  a  city  will  not  be  restraii^  by 
injunction,  on  the  ground  of  equitable  es- 
toppel because  the  city  treasurer  erroneous- 
ly marked  the  taxes  "paid"  on  the  tax  rec- 
ords, and  a  third  party,  relying  on  the  rec- 
ord, and  believing  the  taxes  were  paid, 
loaned  money  on  uie  property  and  acquired 
title  thereto  by  foreclosure,  where  the  taxes 
had  been  lawfully  levied  and  assessed  and 
were  actually  due  and  unpaid.  Id. 

4.  A  landowner  will  be  enjoined  from 
maintaining  a  tower  on  his  land  in  such  a 
way  that  ice  formed  on  it  from  freezing 
rain  or  spray  from  a  cataract  falls  onto  ad- 
joining property  so  as  to  injure  and  endon- 

fer    human   life.     Davis   v.    Niagara   Falls 
'ower  Ca  (N.  Y.)  545 

Notes  and  BRiErs. 

Injunction;    against    maintaining    tower 
constituting  a  nuisance.  646 

INSOLVENCY. 

Of  Trustee,  Following  Trust  Fund,  see 
Trusts,  6-11. 

INSTB1TCTIONS. 

Review  of  Error  as  to,  see  Appeal  and 

Ebbor,  18,  19. 
See  also  Trial,  17-20. 

INSURANCE. 

False  Certificate  as  to  Amount  of 
Capital  Deposited  in  Bank,  see 
Banks,  2,  3. 

Allowance  of  Attorneys'  Fees  against 
Company,  see  Constitutional 
Law,  14. 

Lien  of  Execution  on  Interest  of  As- 
sured, see  Execution. 

Insurance  Company  as  Surety,  see'  In- 
surance, 22. 

Mandamus  to  Compel  Commissioners 
to  Grant  License  to  Foreign  Com- 
pany, see  Mandamus. 

Asents. 

See  also  Evidence,  26. 

1.  A  life  insurance  agent  has  no  implied 
57  L.  R.  A. 


authority  to  accept  ns  payment  of  a  pre- 
mium on  a  policy  an  agreement  to  give  him 
credit  upon  his  individual  accoimt,  which 
he  shall  trade  out  with  the  insured  in  the 
ordinary  course  of  business,  and  a  policy 
providing  that  it  shall  not  take  effect  until 
the  first  premium  ib  paid  will  not  become 
effective  under  such  agreement,  no  credit 
being  actually  given  to  Uie  agent,  or  by  him 
to  the  company,  in  the  usual  course  of  busi- 
ness. Tomsecek  v.  Travelers'  Ins.  Co. 
(WU.)  455 

Constmotion. 

2.  Entirety  of  premium  in  a  policy  in- 
suring a  dwelling  house  and  live  stodc  aa 
separate  items,  with  a  specified  amount  on 
each,  will  not  prevent  the  policy  from  being 
severable;  but  a  recovery  may  be  had  for 
loss  on  the  house,  although  the  policy  has 
been  avoided  as  to  the  live  stock  by  placing 
encumbrances  thereon,  where  the  property 
is  so  situated  that  both  classes  are  not  ex- 
posed to  the  same  risks.  Taylor  v.  Anchor 
Mut.  F.  Ins.  Co.  (Iowa)  32S 
Surrender. 

3.  An  infant's  surrender  of  a  policy  on 
his  life  for  a  cash  value,  fairly  made  with- 
out undue  influence,  cannot  be  avoided  by 
his  administrator  and  the  insurance  con- 
tract enforced,  although  the  infant  did  not 
receive  the  whole  amount  to  which  the  con- 
tract entitled  him.  Pippen  v.  Mutual  Ben- 
efit L.  Ins.  Co.  (N.  C.)  505 

4.  A  surrender  of  an  insurance  policy  to 
the  insurer  for  its  cash  value  is  nc^  a  sale 
which  can  be  disaffirmed  by  the  adminis- 
trator of  the  insured  on  the  ground  of  the 
latter's  infancy,  but  it  is  merely  a  rescis- 
sion of  the  contract.  Id. 
Paid-up  policy. 

5.  A  provision  in  a  life-insurance  policy 
for  the  issuance  of  a  paid-up  policy  propor- 
tioned to  the  premiums  paid,  upon  its  sur- 
render before  default  in  payments,  cannot 
be  enforced  at  the  instance  of  a  judgment 
creditor  of  the  assured  after  the  latter's 
death  and  the  right  to  the  proceeds  has 
passed  to  his  personal  representative,  so  as 
to  make  his  execution  available  against  the 
policy.  Boisseau,  use  of  Robinson  v.  Penn. 
(Va.)  380 
ReserTe. 

See  also  Mandamus. 

6.  A  statute  forbidding  a  life  insurance 
company  to  discriminate  between  insurants 
of  the  same  class  in  premiums,  rates,  divi- 
dends, other  benefits  or  terms  and  condi- 
tions, does  not  prevent  the  issuing  of  one- 
year  term  policies  with  the  privilege  of  tak- 
ing a  whole  life  policy  at  the  end  of  the 
first  year,  for  the  purpose  of  appropriating 
a  larger  portion  of  the  premium  to  expenses 
and  less  to  the  reserve  fund.  Bankers'  Life 
Ins.  Co.  V.  Howland  (Vt)  374 

7.  Under  a  statute  requiring  insurance 
commissioners  to  issue  licenses  to  a  foreign 
insurance  company  to  do  business  in  the 
state,  if  satisfied  with  its  statement  show- 
ing its  financial  condition  and  standing, 
they  have  no  authority  to  question  the 
method  of  computing  the  reserve  set  forth 
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in  tbe  statement^  or  to  enter  upon  an  inde- 
pendent valuation  of  such  reserve.  Id. 

8.  In  computing  tbe  reserve  of  a  life  in- 
surance company  under  a  statute  requiring 
it,  in  order  to  be  entitled  to  do  business  in 
the  state,  to  bave,  in  addition  to  its  capital, 
assets  equal  in  amount  to  its  outstanding 
liabilities,  reckoning  the  premium  reserve 
in  its  life  risks  based  on  the  actuaries'  ta- 
bles of  mortality,  with  interest  at  4  per 
cent,  as  a  liability,  the  expenses  of  secur- 
ing the  first  year's  business  may  be  deducted 
from  the  amount  it  receives  as  premiums 
for  that  year  by  providing  that  a  policy 
shall  be  valued  as  a  term  policy  for  one 
year  and  a  life  policy  afterwards.  Id. 

Warraaties. 
Preliminary   Evidence  as  to  Truth  of,  see 

Evidence,  I. 
See  also  Ii^fants,  1. 

0.  The  beneficiary  in  an  insurance  pol- 
icy on  the  life  of  a  minor  is  not  prevented 
from  recovery  thereon  because  of  false  war- 
ranties in  the  contract,  if  he  did  not  pro- 
cure the  insurance  with  knowledge  of  them. 
CRourke  v.  John  Hancock  Mut.  Li.  Ins.  Go. 
(K.  I.)  496 

Iron-safe  olanse. 

10.  A  clause  in  a  policy  of  fire  insurance, 
requiring  the  assured  to  keep  the  books  and 
inventories  of  his  business  '^securely  locked 
in  a  ilreproof  safe  at  nighty  and  at  all  times 
when  the  building  (in  which  the  stock  in- 
sured is  located)  is  not  actually  open  for 
business,  or,  failing  in  this,"  to  ^'keep  such 
books  and  inventories  in  some  place  not  ex- 
posed to  a  fire  which  would  destroy  .  .  . 
the  buildinff," — does  not  apply  to  a  suspen- 
sion of  business  caused  by  such  an  emergency 
as  a  fire  raging  in  the  vicinity  and  threaten- 
ing to  consume  the  building,  the  same  not 
being  actually  shut  up,  and  business  oper- 
ations beinff  interrupted  because  of  the 
threatened  danger,  though  under  such  cir- 
cumstances the  insured  is  required  to  exer- 
cise reasonable  diligence  to  preserve  the 
books  and  inventories.  Phoenix  Ins.  Go.  v. 
Schwartz  (Ga.)  762 
Estoppel  of  insnrecL 

11.  An  agreement  by  an  applicant  for  in- 
surance that  no  information  not  contained 
in  the  application,  received  by  any  person 
at  any  time,  shall  be  binding  on  the  in- 
surer, will  not  prevent  him  from  showing 
that  his  answers  to  the  questions  of  the 
medical  examiner  were  not  properly  record- 
ed. Sterna  man  v.  Metropolitan  Life  Ins. 
Co.  (N.  Y.)  318 

12.  Public  policy  prohibits  an  agreement 
by  an  applicant  for  life  insurance  that  the 
medical  examiner  appointed  and  paid  by  the 
insurer  shall  be  the  agent  of  the  applicant 
in  recording  the  medical  examination;  and 
such  agreement  will  not  prevent  a  showing 
that  the  answers  written  were  not  those 
given  by  the  applicant.  Id. 

13.  One  taking  a  policy  of  life  insurance 
which  provides  that  it  shall,  for  the  pur- 
pose of  computing  the  reserve,  be  valued  as 
a  term  policy  for  one  year  and  a  life  policy 
afterwards,  is  estopped  from  repudiating 
J7  L.  K.  A. 


that   provision  of   the   contract.     Bankers' 
Life  Ins.  Co.  v.  Howland  (Vt.)  374 

Estoppel  of  company. 

14.  An  insurance  company  cannot  defeat 
liability  on  its  policy  because  of  misrepre- 
sentations in  the  application  as  to  the  title 
to  the  property  or  the  encumbrances  there- 
on, if  they  were  correctly  stated  to  the 
agent  and  he  failed  to  make  out  the  appli- 
cation in  accordance  with  the  information 
given.  Taylor  v.  Anchor  Mut.  F.  Ins.  Co. 
(Iowa)  328 

15.  An  insurer  cannot  rely  on  a  warranty 
by  the  applicant  that  the  answers  to  the 
questions  in  the  medical  examination  were 
properly  recorded,  to  forfeit  the  policy,  if 
it  knew  at  the  time  through  its  medical  ex- 
aminer that  they  were  not.  Sternaman  v. 
Metropolitan  Ldfe  Ins.  Co.   (N.  Y.)         318 

16.  Statements  of  an  insurance  solicitor 
to  one  making  an  application  for  insurance, 
as  to  the  immateriality  of  facts  brought  to 
his  attention,  do  not  bind  the  insurer,  where 
he  is  the  agent  of  the  applicant.  O'Rourke 
y.  John  Hancock  Mut.  L.  Ins.  Co.   (R.  I.) 

496 

17.  An  insurance  company  which  has  re- 
jected and  retained  an  application  cannot 
take  advantage  of  a  warranty  in  a  subse- 
quent application  by  the  same  applicant 
that  an  application  by  him  for  insurance 
had  never  been  rejected^  Id. 

18.  A  statement  in  a  rejected  application 
for  insurance  that  applicant  has  consulted 
a  physician  for  rheumatism  does  not  charge 
the  company  with  knowledge  that  he  has 
that  disease,  so  that  its  acceptance  of  a  sub- 
sequent application  in  wnich  applicant 
states  that  he  has  never  had  it  will  consti- 
tute a  waiver  of  the  falsity  of  the  state- 
ment. Id. 

19.  An  insurance  company  will  be  bound 
to  know  that  an  applicant  for  insurance  is 
the  same  as  the  maker  of  a  prior  rejected 
application,  where  not  only  the  name  of  the 
applicant,  but  the  date  of  birth,  age,  town, 
occu))ation,  and  parents'  names  are  the 
same  in  both  applications.  Id. 
Cause  of  death. 

20.  A  policy  insuring  a  railroad  company 
against  loss  from  liability  to  persons  who 
should  accidentally  "sustain  personal  inju- 
ries" on  its  road  under  circumstances  which 
impase  upon  the  insured  a  common-law  or 
statutory  liability  for  the  injuries  does  not 
cover  cases  of  instantaneous  death  without 
conscious  suffering  through  injuries  for 
which  insured  is  responsible,  where  the 
statutes  give  a  new  right  of  action  to  the 
personal  representatives  in  case  of  death, 
and  not  a  right  of  action  to  deceased  which 
survives.  Worcester  &  S.  Street  R.  Go.  v. 
Travelers*  Ins.  Co.  (Mass.)  629 
Extent  of  reeovery. 

21.  The  loss  to  be  made  good  under  a  pol- 
icy of  fire  insurance  is  not  limited  to  the 
cost  of  replacing  the  structure  described 
in  the  survey,  if,  when  the  fire  occurs,  the 
statutes  require,  as  a  condition  of  rebuild- 
ing, more  substantial  and  expensive  struc* 
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tural  woric.  Pennsylvania  Ca  y.  Philadel- 
phia Contributionship  (Pa.)  510 
Svbrosation  of  oompaay. 

22.  A  provision  in  one  of  several  insur- 
ance policies  on  mortgaged  property,  that, 
in  case  the  insurer  is  compelled  to  make 
payment  to  the  mortgagee  when  it  is  under 
no  liability  to  the  mortgagor,  it  shall  be 
subrogated  to  the  mortgagee's  security, 
does  not  make  the  insurer  a  surety  for  the 
mortgage  debt,  so  as  to  entitle  it  to  chal- 
lenge settlements  made,  while  it  was  con- 
testing its  liability  on  its  own  policy,  by 
the  mortgagee  with  other  insurers,  or 
charge  him  with  sums  which  he  might  have 
received,  but  failed  to  receive,  from  such 
policies.  New  Hampshire  F.  Ins.  Oo.  v. 
National  L.  Ins.  Oo.  (G.  G.  App.  8th  G.) 

692 

23.  One  of  several  insurers  of  mortgaged 
property,  who  pays  the  amount  due  on  its 
policy  to  the  mort^^agee,  and  becomes  subro- 
gated to  his  security,  cannot  charge,  in  sat- 
isfaction of  the  mortgagee's  demands 
against  the  security,  a  sum  allowed  by  a 
court  of  competent  jurisdiction  to  the  mort- 
gagor's attorney  out  of  recovery  on  other 
policies,  either  on  the  ground  that  the  mort- 
gagor had  parted  with  his  interest  so  as 
not  to  be  entitled  to  an  allowance  for  at- 
torneys' fees,  since  that  question  was  set- 
tled by  the  order,  or  on  the  ground  that  the 
mortgagee  was  at  fault  in  not  appealing 
from  the  order,  where  the  insurer's  interest 
had  attached  before  the  order  was  passed, 
and  it  failed  to  object  to  the  allowance, 
or  to  indemnify  the  mortgagee  against  the 
expense  of  appealing.  Id. 

24.  An  insurer  which  receives  an  assign- 
ment of  the  mortgage's  claims  against  the 
mortgagor  upon  paying  him  the  amount  due 
by  it  under  its  policy  on  the  mortgaged 
property  cannot,  in  an  accounting  of  all 
sums  received  from  the  various  policies  on 
the  property  by  the  mortgagee,  who  is  seek- 
ing to  enforce  his  mortgage  for  an  unpaid 
balance,  insist  that  he  should  be  charged 
with  the  portion  of  the  sum  received  under 
another  policy  which  he  is  charged  to  have 
wrongfully  permitted  to  go  to  the  mortga- 
gor, where  the  amount  kept  by  him  out  of 
such  payment  was  more  than  the  share  of 
the  mortgage  indebtedness  chargeable  to 
that  policy.  Id. 
Risht  of  aotion. 

25.  Insurance  against  loss  through  liabil- 
ity for  personal  injuries  does  not  constitute 
a  trust  fund  for  the  benefit  of  the  injured 
person,  and  he  cannot  maintain  an  action 
against  the  insurer  to  reach  such  fund, 
where,  before  his  claim  against  the  insured 
is  established,  the  insurer  satisfies  its  obli- 
gation to  him  under  the  policy,  although, 
by  reason  of  the  insolvency  of  the  insui-ed, 
the  claim  will  be  otherwise  unenforceable. 
Bain  v.  Atkins  (Mass.)  791 

Notes  aitd  Briefs. 

Insurance;  false  representation  by  bank 
cashier  as  to  amount  of  capital  of  company 
on  deposit.  110 
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On  the  life  of  a  minor: — (L)  Polides 
taken  out  l^  minors;  (II.)  insurance  to  se- 
cure  creditors;  (III.)  policies  taken  out  by 
others  on  infant's  life;  (IV.)  insurance  in 
benefit  societies;  (V.)  surrender  or  disaf- 
firmance of  policy  on  infant's  life;  (VI.) 
summary.  506 

Of  railroad  company  a^inst  loss  from 
liability  for  personal  injuries;  liabili^  for 
death  of  person  killed  instantly;  liberal 
construction  of  policy.  629 

Against  loss  through  liability  for  person- 
al injuries;  injured  employee's  right  to  sue 
company;  effect  of  settlement  with  em- 
ployer; insurance  as  trust  fund.  971 

Iron-safe  clause;  necessity  of  complying 
with  condition  to  produce  books  and  inven- 
tories. 752 

Medical  examiner  as  agent  of  insured. 

320 

Agent  to  solicit  applications  and  collect 
money;  verbal  communications  to;  false 
answers  shown  by  copy  of  application  on 
back  of  policy;  effect  of  annulling  applica- 
tion; validity  of  warranty  by  infant  in- 
sured; validity  of  insurance  of  life  of  in- 
fant. 497 

Right  to  stipulation  as  to  manner  of  es- 
timating loss;  extent  of  recovery.  512 

Policy;  delivery  subject  to  payment  of 
premium;  promise  to  pay;  necessity  of  ac- 
tual payment  or  waiver  of  premium;  pre- 
sumption of  payment  of;  provision  against 
agent's  power  to  waive  or  modify  condi- 
tions. 455 

Policy  void  in  all  if  void  in  part;  court's 
power  to  change.  329 

Policy  as  chose  in  action;  assignment  to 
one  without  insurable  interest;  assignee  as 
trustee;  lien  of  executicm  on.  380 

Gonstruction  of  policy;  policy  sb  personal 
property;  surrender  of  policy.  505 

INTENT. 

Importing  into  Unambiguous  Contract, 

see  GOMTBAGTS,  6. 

INTEREST. 

Allowance    of,    as    Grounds     for   New 

Trial,  see  New  Trial,  2. 
See  also  Usubt. 

1.  A  purchaser  of  mortgaged  property 
cannot,  in  the  absence  of  express  contract, 
be  charged,  in  a  proceeding  to  foreclose  the 
mortgage  against  him,  with  the  interest 
provided  for  by  the  notes,  where  the  rate 
named  in  the  recorded  mortgage  is  much 
less.    George  v.  Butler  (Wash:)  396 

2.  In  an  action  by  a  county  against  a 
county  treasurer  and  his  bondsmen  to  re- 
cover funds  alleged  to  have  been  converted 
by  the  treasurer,  it  is  not  error  to  compute 
interest  on  such  funds  from  the  date  at 
which,  under  the  terms  of  the  statute  and 
the  official  bond,  the  funds  should  have  been 
accounted  for  and  turned  over  to  his  suc- 
cessor in  office.  Thomssen  v.  Hall  Gounty 
(Neb.)  303 
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Notes  Ain>  Bbiefs. 

Interest;    rate  of;   against  purchaser  of 
mortgaged  premises.  397 


HfTEBBOGATOBIES. 

See  Depositions;  Tbial,  6. 

XK TOXICATIKG  LIQUORS. 

Requiring  Surety  for  Good  Behavior  on 
Conviction  for  Selling,  see  Gbuci- 
NAL  Law,  6. 

ZKON-SAFE  CULVSE. 

See  IlTSUBANCE,  10. 

JXJ]>GE. 

Discrimination  against  Judge   of   One 

County,  see  Constitutionai.  Law, 

18. 
Probate   Judge   as    County  Officer,  see 

Officers,  2. 
Special  Statute  as  to,  see  Statutes,  5, 

9. 

Notes  and  Briefs. 

Judge;  special  act  regulating  fees  of. 

665 

JUDGMENT. 

On  Appeal,  see  Appeal  and  Error,  21, 

22. 
See  also  CoNSTrrnnoNAL  Law,  25. 

1.  Where  the  statute  requires  plaintiff's 
residence  in  the  county  for  one  year,  in  good 
faith,  and  not  for  the  purpose  of  obtaining 
a  divorce,  to  give  jurisdiction  of  a  divorce 
proceeding,  tlie  decree  may  be  set  aside 
after  plaintiff's  death  if  the  record  shows 
that  tne  residence  was  not  in  good  faith, 
but  merely  to  obtain  the  divorce.  Lawrence 
V.  Nelson  (Iowa)  683 

2.  One  who  instis^ates  another  to  do  a 
wrongful  action,  and,  when  the  wrongdoer 
is  sued,  takes  upon  himself  and  oonducts 
the  defense  of  the  case,  is  estopped  from 
again  litigating  with  the  plaintiff  in  that 
action  the  issues  there  decided.  Tootle  v. 
Coleman  (C.  C.  App.  8th  C.)  120 

3.  A  creditor  who  IndemnifieB  an  officer 
against  damages  for  seizing  and  converts 
ing  property,  and  defends  an  action 
against  the  officer  individually  for  the  con- 
version, is  estopped  b^  the  judgment 
against  him  from  again  litigating  with  the 

STaintiffs   in  that   action   &e  issues  there 
ecided.  Id. 

4.  The  confirmation  of  a  guardian's  sale 
is  res  judicata  as  to  irregularities  oidj,  and 
not  as  to  matters  of  substance.  Frazier  v. 
Jeakins  (Kan.)  575 

5.  A  judgment  for  plaintiff  In  an  action 
for  injury  to  his  vehicle  through  negligent 
obstruction  of  a  highway  is  no  bar  to  an- 
other action  for  injury  to  his  person  aris- 
ing out  of  the  same  accident.  Reilly  v. 
Sicilian  Asphalt  Paving  Co.  (N.  Y.)         176 

6.  The  provision  that  a  decree  confirm- 
ing title  to  land  and  ordering  renstration 
thereof  under  Minn.  Laws  1901,  chap.  237, 
providing  for  the  Torrens  system  of  re^s- 
tering  land  titles,  shall  be  forevo*  binding 
67  L.  R.  A. 


and  conclusive  upon  all  persons,  and  shall 
not  be  opened  b^  reason  of  any  disability, 
nor  any  proceedings  had  for  reversing  the 
judgment,  except  that  any  person  having 
an  interest  in  the  land  who  has  not  been  ac- 
tually served  or  notified  of  the  application 
for  registration  of  the  title  may  within 
sixty  days  after  entry  of  the  decree  appear 
and  assert  his  rights,  providing  no  inno- 
cent purchaser  for  value  has  acquired  an 
interest,— does  not  apply  to  an  adverse 
claimant  in  actual  possession  of  the  land 
upon  whom  the  summons  is  not  served. 
State  ex  reL  Douglas  v.  Westfall  (Minn.) 

297 
7.  The  unchallenged  findings  of  fact  by 
a  referee,  when  confirmed  by  the  court,  are 
binding  on  the  party  against  whom  they 
operate,  and  from  the  legal  consequences 
flowing  therefrom  he  cannot  escape.  Chi- 
cago Lumber  Co.  v.  Bancroft  (Neb.)        910 

Notes  and  Briefs. 

Judgment;    against   single    defendant   in 
civil  action  for  fraudulent  conspiracy.  110 

Conclusiveness  of  judgment  against  offi- 
cer on  party  procuring  attachment.         123 

Conclusiveness    of,   onlv    as    to    claims 
which  might  have  been  litigated.  170 

Bight  to  contest  the  validity  of  a  divorce 
decree  after  the  death  of  one  or  both  of  the 
parties: — (I.)  Introduction;  (II.)  attack 
by  surviving  party:  (a)  in  direct  proceed- 
ing to  set  aside  or  vacate  decree:  (1)  ap- 
peal; (2)  motion  or  petition  filed  in  the 
original  cause;  (3)  writ  of  error;  (4)  new 
suit;  (b)  in  collateral  proceeding;  (III.) 
attadc  by  stranger  to  the  decree:  (a)  in  di- 
rect proceeding;  (b)  in  collateral  proceed- 
ing (IV.)  death  of  one  party  pending  aj 
peal;    (V.)    conclusion. 
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JUDICIAI.  SAIiE. 

Sale  by  Executor,  see  Bxecutobs  and 
Administrators,  1,  2. 

Annual  crops  growing  on  the  land  do 
not  pass  to  a  purchaser  at  judicial  sale;  and 
for  the  purpose  of  saving  the  debtor's  rights 
thereto,  these  annual  crops  will  be  regarded 
as  personalty.  Aldrich  v.  Bank  of  Ohiowa 
(Neb.)  920 

Notes  and  Briefs. 

See  also  Auction. 

Judicial  sale;  to  highest  and  best  bidder; 
successful  bidder's  right  to  oompel  perform- 
ance; duty  to  accept  bids.  786 

JUBT. 

Impeaching.  Verdict  by  Affidavit  of 
Juror,  see  New  Trial,  1. 

Argument  to,  see  Trial,  1,  2. 

Assessment  of  Punishment  by,  see 
Trial,  3-5. 

In  General,  see  Trial,  Notes  and 
Briefs. 

liACHES. 

See  Estoppel,  2,  3. 

Notes  and  Briefs. 


lAches,  in  probating  will. 
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I.AHDLOBD  AND  TENANT. 

Rights  of,  as  to  Fixtures,  see  Fix- 
tures, 1,  2. 

Tenant's  Right  to  Remove  Fixtures,  see 
Statutes,  7. 

1.  A  covenant  in  a  lease  against  as- 
signing or  subletting  is  not  violated  by  plac- 
ing a  care  taker  in  possession  during  the 
tenant's  absence.  Presby  v.  Benjamin  (N. 
Y.)  317 

2.  A  tenant  cannot  lawfully  remove  fix- 
tures annexed  to  the  freehold,  which  he  has 
placed  on  leased  land,  in  the  absence  of  a 
contract  giving  him  the  right  to  do  so, 
though  an  exception  to  this  rule  exists  in 
the  case  of  trade  fixtures.  Wright  v.  Du 
Bignon   (Ga,)  669 

3.  A  landlord  is  not  liable  for  injury  re- 
ceived by  a  person  from  falling  on  ice  which 
had  been  allowed  by  the  tenants  to  accumu- 
late and  remain  on  a  sidewalk  abutting  the 
rented  premises,  notwithstanding  that  the 
ice  resulted  from  water  which  had  flowed 
from  the  landlord's  property  through  a 
ditch  placed  there  for  the  purpose  of  car- 
rying off  the  refuse  water  across  the  side- 
walk; the  ice  not  being  on  the  sidewalk 
when  the  tenants  entered  into  possession, 
although  the  ditch  was  on  the  property  at 
that  time,  and  was  put  there  for  the  pur- 
pose above  indicated.  Gardner  v.  Rhodes 
(Ga.)  749 

Holding  over. 

4.  Holding  over  after  the  expiration  of 
any  month  renders  a  tenant  from  month  to 
month  liable  for  the  rent  of  the  ensuing 
month;  whether  the  tenancy  was  created  by 
express  agreement  or  by  the  mere  accept- 
ance for  a  long  period  of  time  of  monthly 
rentals.     Byxbee  v.  Blake    (Conn.)         222 

5.  Keeping  the  keys  for  five  days  after 
the  expiration  of  a  monthly  period,  and  re- 
maining in  possession  of  the  leased  prop- 
erty for  the  purpose  of  cleaning  up  the  rub- 
bish after  the  refusal  of  the  landlord  to  ac- 
cept the  keys  at  the  expiration  of  the 
month,  render  the  tenant  liable  for  another 
month's  rent.  i^^ 

6.  A  tenant  who  has  placed  a  manager 
in  charge  of  his  business  on  the  leased  prop- 
erty is  bound  by  his  acts  in  retaining  pos- 
session after  the  expiration  of  the  term,  so 
as  to  be  chargeable  with  another  term's 
rent  Id. 

Notes  and  Briefs. 

Landlord  and  tenant;  liability  for  rent; 
tenant  holding  over;  retention  of  keys  after 
end  of  term ;  effect  of  tenant's  notice  of  in- 
tention not  to  occupy  after  expiration  of 
term.  223 

Tenant's  right  to  place  care  taker  in 
charge  of  premises ;  occupancy  of  care  taker 
not  that  of  subtenant.  317 

What  constitutes  fixtures  as  between. 


Liability  of  landlord;  for  nuisance  main- 
tained on  premises  by  tenant  749 
57  L.  R.  A. 


UELASE. 

Of  Piano,  Estoppel  of  Lessor  to  Take 
Back,  see  Estoppel,  3. 

Admissibility  of,  in  Evidence,  see  Evi- 
dence, 20. 

Lessee's  Right  to  Sell  Leased  Instru- 
ment, see  Sale. 

Question  for  Jury  as  to  Lessee's  Au- 
thority to  Sell  Leased  Instrument, 
see  Trial,  8. 

LEGISLATURE. 

Ck>nstitutional  Powers  of,  see  Consti- 
tutional Law. 

Power  to  Appoint  Public  Officers,  see 
Constitutional  Law,  6. 

Judicial  Interference  with  Powers  <rf, 
see  Courts,  1,  2. 

Power  as  to  Taxation,  see  Taxes,  1. 

Notes  and  Briefs. 

Legislature;  powers  of;  delecting  power 
of,  to  courts.  245 

Power  to  vacate  highway.  282 

Power  to  confer  on  judiciary  authority  to 
appoint  examiners  of  titles;  power  to  pro- 
vide for  quieting  title  to  land.  298 

LEVY  AND  SEIZURE. 

On  Interest  of  Deceased  Vendor  in 
Land  Contract,  see  Descent  and 
Distribution. 

On  Land  Sold  by  Husband  to  Wife, 
see  Husband  and  Wdfe,  2. 

A  bicycle  used  by  a  painter,  paper 
hanger,  and  billposter  to  earn  a  livelihood 
is  within  the  provisions  of  a  statute  exempt- 
ing from  execution  the  team  of  a  laborer 
who  is  the  head  of  a  family,  and  the  wagon 
or  other  vehicle  by  the  use  of  which  he  ha- 
bitually earns  his  living,  although  the  bicy> 
cle  was  not  known  when  the  statute  was  en- 
acted.   Roberts  v.  Parker  (Iowa)  764 

Notes  and  Beiefs. 

Levy;  what  subject  to;  equitable  estate: 
legal  title  of  vendor  in  land  contract.    644 

Property  exempt;  bicycle  used  by  laborer 
in  earning  living.  764 

LIBEL  AND  SLANDER. 

By  Commercial  Agency,  Question  for 
Jury  as  to,  see  Trlal,  15. 

1.  A  mercantile  agency  is  not  liable  for 
sending  out  by  mistake  information  con- 
cerning a  merchant  variant  from  that  re- 
ceived by  it,  if  it  exercises  reasonable  care 
and  prudence  in  the  matter.  Douglass  v. 
Daisley  (C.  C.  App,  1st  C.)  475 

2.  No  privilege  attaches,  as  matter  of 
law,  to  a  communicati<m  transmitted  by  a 
commercial  agency  that  a  certain  person 
had  made  an  assignment  for  benefit  of  cred- 
itors, when  the  information  received  by  or 
known  to  it  was  that  he  had  made  an  as- 
signment to  secure  the  indorser  of  a  note. 

Id, 
Notes  and  BBisFa 

Libel  and  slander;  by  mercantile  agency; 
when    communication    privileged;    inadver- 
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tence  or  negligence  as  to;  neoessity  of  alle- 
gation as  to  loss  of  custom  from.  475 

lilGEKSE. 

Discrimination  as  to,  see  Constitu- 
tional Law,  19-22. 

Damages  for  Attempting  to  Enjoy, 
after  Revocation  of,  see  Damages, 
17. 

To  Insurance  Company,  see  Manda- 
mus. 

To  Foreign  Insurance  Company,  see 
Insurance,  7. 

For  Peddler,  see  Imprisonment  fob 
Debt;  Statutes,  2. 

Trespass  against  Licensee,  see  Tres- 
pass. 

1.  A  conveyance  of  land  upon  which  a 
third  person  lias  been  given  a  parol  license 
to  construct  a  ditch  operates  as  a  revoca- 
tion of  the  license.  Hicks  Brothers  v. 
Swift  Creek  Mill  Co.   (Ala.)  720 

2.  The  revocation  of  a  parol  license  to 
construct  a  dam  and  ditch  on  the  land  of 
the  licensor  is  not  prevented  by  the  fact 
that  large  expenditures  have  been  made  on 
the  faith  of  it^  or  that  it  was  given  with 
knowledge  that  such  expenditures  would  be 
made.  Id. 

-  3.  The  object  of  Neb.  Comp.  Stat.  1901, 
chap.  77,  art.  1,  §§  152-154,  imposing  a  li- 
cense tax  on  peddlers,  and  prescribing  a  pen- 
alty for  peddling  without  a  license,  but 
containing  no  provision  for  police  inspec- 
tion or  supervision,  is  the  raising  of  reve- 
nue, and  its  enactment  is  an  exercise  of  the 
taxing  power,  and  not  of  the  police  power. 
Rosenbloom  v.  State  (Neb.)  922 

Notes  and  Briefs. 

License  tax  for  general  revenue  pur- 
poses;  classifying  subjects  of.  351 

Of  peddler;  validity  of  law  for  licensing; 
necessitv  of  uniformity  in  license  taxes. 

923 

Parol,  when  irrevocable;  estoppel  to  re- 
Toke;  when  within  the  statute  of  frauds; 
effect  of  lessor's  transfer  of  land.  720 

IXBNS. 

Invalid  Law  as  to  Medium  of  Payment, 
see  Constitutional  Law,  2. 

In  Favor  of  Cestui  Que  Trust,  see 
Trusts,  9. 

Of  Execution,  see  ExBOunoir. 

Notes  and  Briefs. 
Of  Execution,  see  Execution. 

Liens;  of  subcontractor;  acquiring  rights 
against  owner  in  violation  of  terms  of  orig- 
inal contract;  enforcing  onlv  as  to  amount 
due  from  owner  to  principal  contractor. 

726 
UGHT8. 

Ordinance  Requiring  Bicyclists  to 
Carry,  see  Constitutional  Law, 
11,  12;  Municipal  Corporations, 
10. 

LIMITATION  OF  ACTIONS. 

See  also  Judgicent,  6. 

1.  The  fact  that  a  mortgage  is  given  to 
57  L.  R.  A. 


secure  payment  of  an  entire  sum  which  is 
payable  in  instalments  does  not  prevent  the 
running  of  the  statute  of  limitations  against 
each  instalment  as  it  becomes  due.  George 
V.  Butler  (Wash.)  396 

2.  A  covenant  in  a  mortga£;e  to  pay  the 
whole  debt  will  not  prevent  uie  statute  of 
limitations  from  running  a^inst  each  in* 
stalment  as  it  becomes  due,  if  the  covenant 
is  to  pay  according  to  the  terms  of  the  notes 
secured.  Id. 

3.  A  grantee  of  mortgaged  premises  who 
is  not  obliged  to  pay  the  deot  secured  is 
not  precluded  from  pleading  the  statute  of 
limitations  against  foreclosure  by  the  fact 
that  the  mortgagor  has  been  continuously 
absent  from  the  state,  so  that  as  tr  him  the 
limitation  period  has  not  run.  Id. 

Notes  and  Briefs. 

Limitation  of  actions;  to  foreclose  mort- 
gage; when  statute  begins  to  run;  when  ac- 
tion barred;  suspension  of  statute.  397 

LIMITATION  OF  IiIABILTTY. 

By   Cold-Storage   Company,   see   Bail- 
ment, 3. 
By  Carrier,  see  Carriers,  15,  16. 

LOCAI.  SELF-GOVEBNMENT. 

See  Constitutional  Law,  7-9,  Notes 
AND  Briefs;  Municipal  Corpora- 
tions, 3,  4. 

MANDAMUS. 

Mandamus  is  a  proper  remedy  to 
compel  insurance  commissioners  to  grant  a 
license  to  do  business  in  the  state  to  a  for- 
eign insurance  company  which  has  complied 
with  the  statuCorv  requirements,  which  li- 
cense they  refuse  because  they  require  a  re- 
serve computed  on  a  wrong  basis.  Bankers' 
Life  Ins.  Co.  v.  Rowland   (Vt)  374 

MARRIAGE. 

What  Law  Governs,  see  Conflict  or 

Laws,  1. 
See  also  Husband  and  Wife,  3-6. 

MASTER  ANB  SERVANT. 

Survival  of  Action  for  Death  of  Serv- 
ant, see  Action  or  Suit,  2. 

Best  Evidence  as  to  Rule  Regulating 
Running  of  Train,  see  Evidencb, 
18. 

Municipal  Liability  for  Injury  to  Em- 
ployee, see  Municipal  Corpora- 
tions, 13. 

Allegations  as  to  Foreman's  Authority, 
see  Pleading,  6. 

Question  for  Jury  as  to  Employer's 
Negligence,  see  Trial,  12. 

Duty  and  liability  of  master. 

1.  The  legislature  may  lawfully  charge 
railroad  companies  with  liability  to  em- 
ployees for  injuries  caused  by  defects  in  ma- 
chinery, ways,  or  appliances,  and  forbid  the 
waiving  of  this  liability  by  contract.  Coley 
▼.  North  Carolina  R.  Co.  (N.  C.)  817 

2.  Tlie  duty  of  so  operating  a  safely 
constructed  and  equipped  railroad,  subject 
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to  the  rules  and  general  supervision  of  the 
master,  as  to  keep  it  reasonably  safe  for 
those  employed  upon  it,  is  not  a  positive 
duty  of  the  master,  but  a  primary  duty  of 
the  servant  Brady  v.  Chicago  A  G.  W.  R, 
Co.  (C.  C.  App.  8th  C.)  712 

3.  A  master  is  not  excused  from  liabil- 
ity for  the  negligence  of  an  engineer  upon 
the  second  section  of  a  train,  in  following 
too  closely  the  first  section  and  running  his 
engine  too  rapidly  as  he  approached  the 
railroad  yards,  thereby  causing  a  ooUision, 
by  the  fact  that  the  night  was  so  dark  and 
foggy  that  title  proximity  of  the  first  sec- 
tion could  not  be  discovered  by  the  em- 
ployees of  the  second  section  in  time  to  stop 
the  latter,  since  reasonable  care  required 
that  if  the  engineer  could  not  discover  the 
first  section  as  he  neared  the  yards  he 
should  have  sent  forward  his  fireman  to  as- 
certain its  locatipn,  or  should  have  run  his 
engine  so  slowly  and  carefully  that  he  could 
stop  at  any  moment  Southern  P.  Co.  v. 
Schoer  (C.  C.  App.  8th  C.)  707 
Fellovr  serrants. 

4.  The  power  of  the  alleged  master  or 
principal  to  command  or  direct  the  alleged 
servant  or  agent  is  the  test  of  the  liability 
of  the  former  for  the  acts  of  the  latter,  un- 
der the  maxim.  Respondeat  superior;  and 
if  the  master  or  principal  has  no  power  to 
command  or  direct  the  alleged  servant  or 
agent  he  is  not  responsible  for  his  acts,  be- 
cause there  is  no  superior  to  respond. 
Brady  v.  Chicago  A  G.  W.  R-  Co.  (C.  C. 
App.  8th  C.)  712 

5.  A  servant  having  authority  to  direct 
and  control  others  need  not  be  engaged  in 
performing  the  absolute  duties  of  the  mas- 
ter when  ne  conunits  a  negligent  act  caus- 
ing injury  to  one  under  his  control,  nor  be 
actually  engaged  in  exercising  his  power  of 
superintendence  over  the  injured  servant 
in  order  to  render  the  master  liable  under 
Utah  Rev.  SUt  1898,  S  1342,  making  all 
servants  who  have  authority  to  direct  and 
superintend  other  servants  vice  principals 
of  the  master.  Southern  P.  Go.  v.  Schoer 
(C.  C.  App.  8th  C.)  707 

6.  The  negligent  act  of  a  foreman  with 
general  control  and  authority  to  employ 
and  discharge  workmen,  in  ordering  a  sub- 
ject workman  upon  an  elevator,  and  him- 
self operating  the  elevator  with  negligence, 
to  the  workman's  injury,  is  not  the  act  of  a 
fellow  servant,  but  of  a  vice  principal. 
Swift  V.  Bleise   (Neb.)  147 

7.  A  railway  company  running  its 
trains  over  another  road  bv  permission  is 
liable  to  its  employees  for  the  negligence  of 
the  servants  of  the  licensing  corporation  in 
the  discharge  of  the  absolute  duties  of  the 
master,  but  is  not  liable  for  their  negligence 
in  the  discharge  of  their  duties  as  servants. 
Brady  v.  Chicago  A  G.  W.  R.  Co.  (C.  C. 
App.  8th  C.)  712 

8.  The  ordinary  contracts  between  a  de- 
pot corporation  and  several  railroad  com- 
panies for  the  use  of  a  depot  and  transfer 
yards  do  not  establish  a  partnership  rela- 
tion between  the  companies,  nor  make  the 
67  L.  R-  A. 


'depot  corporation  the  servant  or  agent  of 
the  railroad  companies,  so  that  they  become 
liable  for  the  neciigence  of  its  servants,  un- 
der tiie  maxim,  B^ondeat  superior.  Id. 
9.  The  employees  of  a  depot  company 
are  not  the  servants  of  a  railroad  company 
operating  a  train  through  the  yard  of  the 
former,  within  the  meaning  of  Minn.  Stat 
1894,  i  2701,  making  every  railroad  c(Mn- 
pany  owning  or  operating  a  railroad  in  the 
state  liable  for  all  damages  sustained  by 
any  servant  thereof  through  the  negligence 
of  any  other  servant  thereof,  without  ooa- 
tributory  negligence  on  his  part,  so  as  to 
render  the  railroad  company  liable  for  an 
injury  to  one  of  its  employees  through  the 
negligence  of  a  servant  of  the  depot  com- 
pany in  failing  to  throw  a  switch,  where  the 
railroad  company  uses  the  station  and  yard 
of  the  depot  company  under  a  contract  pro- 
viding that  the  latter  shall  have  the  exclu- 
sive management  and  control  of  the  station 
grounds,  tracks,  etc.,  and  of  the  business 
conducted  thereon,  and  the  exclusive  right 
and  power  to  msJce  rules  and  resfulations 
for  their  operation,  and  that  it  shall  fui^ 
nish  the  emj^oyees  to  carry  on  the  business, 
notmthstanding  a  clause  that^  since  the 
employees  of  the  depot  company  are  in  fact 
employed  for  and  in  furtherance  of  the  busi- 
ness of  the  companies  using  such  grounds, 
the  railroad  company  shall  indemnify  the 
.depot  company  against  claims  for  damages 
arising  out  of  the  acts  and  omissions  of  the 
latter's  servants  while  acting  in  furtherance 
of  the  business  of  the  railroad  company,  or 
as  the  mutual  servant  of  both.  Id. 

10.  The  duty  of  using  a  fender  provided 
by  the  owner  of  a  vessel  to  aid  in  docking 
it  does  not  rest  upon  him,  and  therefore  he 
is  not  liable  for  injuries  to  an  employee  re- 
sulting from  the  neglect  of  the  mate  to  use 
it  in  bringing  the  vessel  into  the  dock,  al- 
though the  injured  employee  works  under 
the  immediate  orders  of  the  mate.  Kelly 
v.  New  Haven  Steamboat  Co.  (Conn.)  4SM 
Volunteers* 

11.  Injury  received  by  a  young  man  sev- 
enteen years  old  while  helping  brakemen  to 
load  a  piano,  at  their  request  is  within  the 
rule  which  exempts  the  master  from  liabil- 
ity to  one  who  is  injured  ^ile  helping  bis 
servants  at  their  request,  by  reas<»s  of 
their  negligence.  Cincinnati,  N.  O.  A  T.  P. 
R.  Co.  V.  Finnell  (Ky.)  26« 
Injury  to  aerrant  by  mob. 

12.  The  master  owes  no  duty  to  protect 
his  servant  from  the  criminal  violence  of  a 
mob  of  strikers;  hence  no  liability  is  im- 
posed upon  him  for  death  resulting  from 
such  violence  by  a  statute  making  him  liar 
ble  for  death  resulting  from  injuries  in- 
flicted by  his  negligence  or  wrongful  act 
Foreman  v.  Taylor  Coal  Go.  (Ky.)  447 

13.  Breach  of  contract  by  a  master  to 
furnish  protection  to  his  servant  from  vio- 
lence of  a  mob  of  strikers  will  not  give  a 
right  of  action  under  statutes  making  the 
master  liable  for  the  death  of  the  aervant 
through  his  negligence  or  wrongful  act,  and 
providing  that  actions  for  injury  to  the  per- 
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•on,  except  bj  assault,  shall  not  abate  on 
the  death  of  the  person  injured.  Id. 

Contributory  nesUsenoe. 

14.  The  defense  of  oontributoiy  negli- 
gence is  not  destroyed  by  a  statute  making 
railroad  companies  liable  to  employees  for 
injuries  caused  by  defects  in  machinery, 
ways,  or  appliances,  and  forbidding  the 
waiving  of  this  liability  by  contract.  Coley 
V.  North  Carolina  R.  Co.  (N.  C.)  817 
AMnunption  of  risk. 

15.  Using  a  switching  engine  without  a 
hand-hold  on  the  tender  does  not  constitute 
an  assumption  of  the  risk  of  such  defect  by 
the  employee,  where  the  statute  makes  rail- 
road companies  liable  for  injuries  to  em- 
ployees from  ''any  defect  in  the  machinery, 
ways,  or  appliances,"  and  makes  void  any 
agreement  to  waive  the  benefit  of  the  stat- 
ute. Id. 

Notes  ajtd  Bbiefs. 

Master  and  servant;  delegation  of  mas- 
ter's duties;  higher  officers,  agents,  or  serv- 
ants as  vice  principals.  484 

Injuiy  to  employee  by  stone  crusher; 
city's  liability  for;  city's  liability  for  neg- 
ligence of  servant.  219 

Duty  to  maintain  safety  of  tracks  and 
switches;  to  prevent  collision  with  un- 
guarded cars  at  ni^ht;  partnership  agree- 
ment between  railroad  companies;  em- 
ployees of  different  roads  as  fellow  serv- 
ants; who  are  fellow  servants;  liability  for 
acts  of  servant  tmder  co-employee  statute; 
master's  liability  for  act  of  stranger.      712 

Liability  for  unauthorized  acts  of  servant 
within  apparent  scope  of  employment.     308 

Injured  employee  suing  on  policy  indem- 
nifying employer  against  loss  through  lia- 
bility for  personal  injuries.  791 

Assumption  of  risk;  servant's  opportu- 
nity to  ascertain  danger;  dangers  known  to 
servant  or  plain  and  obvious;  master's 
promise  to  repair;  risk  undertaken  through 
fear  of  losing  employment ;  fellow  servants ; 
statutory  removal  of  defense  that  injury 
due  to  negligence  of;  contributory  negli- 
gence; statutory  abrogation  of  defense  of; 
servant  selecting  unsafe  way  to  perform  act. 

817 

Statutory  liability  of  employers  for  de- 
fects in  the  condition  of  their  plant: — (I.) 
Introductory  remarks;  (II.)  effect  of  these 
statutoiy  provisions  as  to  defects;  general- 
ly; (III.)  master  not  liable  unless  the  de- 
fect alleged  was  the  proximate  cause  of  the 
injury;  (IV.)  what  instrumentalities  are 
covered  by  the  terms  **way8,"  etc.:  {a) 
two  or  more  descriptive  terms  used  in  com- 
bination; (h)  "ways;"  (o)  "works;"  (d) 
"machinery;"  (e)  "plant;"  (V.)  signifi- 
cance of  the  qualifying  phrase,  "connected 
with  or  used  in  the  business  of  the  employ- 
er:" (a)  instrumentalities  temporarily 
used  by  servants  in  the  transaction  of  the 
business;  (h)  structures,  etc.,  in  course  of 
erection  or  demolition;  (c)  instrumental- 
ities not  yet  brought  into  use,  or  disused; 
(VI.)  what  constitutes  a  defect;  (VII.) 
57  L.  R.  A. 


specific  examples  of  defects;  (a)  defects 
in  the  condition  of  the  ways;  (b)  defects  in 
the  condition  of  the  works;  (c)  defects 
in  the  condition  of  the  machinery;  {d) 
defects  in  the  condition  of  the  plant; 
(VIII.)  conditions  not  amounting  to  de- 
fects; (IX.)  defective  system,  employer  lia- 
ble for;  (X.)  not  discovered  or  remedied 
owing  to  n^ligence,  etc.:  (a)  generally; 
(6)  not  discovered;  (c)  not  remedied; 
{d)  persons  intrusted  with  the  duty,  etc; 
(XI.)  abnormal  conditions  resulting  from 
the  use  of  the  appliances  furnished  by  the 
master,  how  far  regarded  as  defects;  (XII.) 
defects  in  temporary  appliances  constructed 
by  the  servants  themselves,  not  deemed  to  be 
chargeable  to  the  employer;  (XIII.)  duty 
of  servant  to  report  defects:  (a)  statutory 
and  common-law  doctrines  compared;  (h) 
position  of  a  servant  who  fails  to  report  a 
defect;  (c)  position  of  a  servant  who  has 
reported  a  defect.  817 

Allegations  of  negligence  of  superior 
servant;  vice  principal  representing  master. 

147 

Declarations  of  employees  admissible  as 
res  gesitB.  180 

MAXIMS. 

1.  Id  certum  est  quod  certum  reddi  po- 
test. Cold  Blast  Transp.  Co.  v.  Kansas 
City  Bolt  k  Nut  Co.    (0.  C.  App.  8th  C.) 

696 

2.  In  pari  delicto  potior  est  conditio  pos- 
sidentis. Drinkall  v.  Movius  State  Bank 
(N.  D.) 

3.  Lex    neminem    cogit     ad 
Southern  P.  Co.  y.  Schoer  (C. 
C.) 

4.  Nemo  tenetur  armare 
suum  contra  se.  Reynolds  y. 
phite  Fibre  Co. 

5.  Respondeat  superior.  Brady  y.  Chi- 
cago &  G.  W.  R.  Co.   (C.  C.    App.   8th  C.) 

712 

MJBNTAI.  ANGUISH. 

Law  Making  Telegraph  Company  Lia- 
ble for,  see  Con9TITutional  Law, 
23. 

Damages  for,  see  Damages,  5,  6,  18. 

Notes  and  Bbiefs. 
See  also  Damages. 
Mental  suffering;  as  element  of  damage. 

216 

BCEBCANTII.E  AGENCIES. 

Damages  against,  for  False  Publica- 
tion by,  see  Damages,  13. 

Liability  for  Incorrect  Statements,  see 
Libel  and  Slander;  Trial,  15. 

Notes  and  Briefs. 

Mercantile  agency;  liability  for  false  pub- 
lication by.  47S 

MILEAGE  TICKET. 

See  Carriers,  16. 

MINISTEB. 

Privileged  Communication  to,  see  En- 
denge,  27. 
64 


341 
impossibilia. 
C.  App.  8th 

707 
adyersarium 
Burgess  Sul- 

949 
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By  Mercantile  Agency,  Liability  for, 
see  Libel  and  Siandeb,  1. 

MOB. 

Survival  of  Action  against  Master  for 
Servant  Killed  by,  see  Action  ob 
Suit,  2. 

Liability  for  Death  of  Servant  by,  see 
Mabteb  and  Sebvant,  11,  12. 

MONOPOLY. 

In  Removal  of  Garbage,  see  MuhigxpaIi 

COBFOBATIONS,    8,    0. 

MORTGAGE. 

Subroffation  of  Insurance  Company  to 

Mortgagee's    Security,   see  Insub- 

ance,  22-24. 
Interest  Chargeable  against  Purchaser 

of  Mortgaged  Premises,  see  Inteb- 

EST,  1. 
Subrogation  to  Rights  of  Mortgagee,  see 

Subbooation,  2. 
Usury  in,  see  Usubt,  2,  3. 

A  deed  of  trust  executed  in  good  faith 
to  secure  a  bona  fide  debt,  on  a  stock  of 
goods,  and  extending  to  cover  after-acquired 
property,  duly  recorded,  is  not  fraudulent 
per  ae,  or  prima  facie  fraudulent,  as  to  sub- 
sequent creditors  with  notice,  in  equity. 
Homer-Gaylord   Co.  ▼.   Fawoett    (W.   Va.) 

869 
Notes  and  Bbdefb. 

Limitation  of  Action  to  Foreclose,  see  LiK- 

ITATION  OF  AcnONS. 

Mortgage;  as  lien  on  land;  presumption 
of  payment  from  running  of  limitation; 
when  limitation  begins  to  run;  when  action 
barred;  suspension  of  statute;  purchaser 
with  notice  of  mortgage;  interest  recover- 
able from  subsequent  purchaser.  390 

Of  homestead  by  survivor  of  owners;  sub- 
rogation to  rights  of  mortgagee.  901 

Of  growing  crops;  mortgagee's  right  to 
possession  of  premises  for  purpose  of  har- 
vesting; title  to  growing  crop  on  sale  of 
land.  920 

MULTIFABIOUSirESS. 

See  Pleadings,  1. 

MUNICIPAL        COBPORATIONS. 

Appointment  of  Managers  of  Water 
Supply  System,  see  Constitution- 
al Law,  3,  8. 

Testizu;  Validity  of  Appointment  of 
Manager  of  Water  Supply,  see  Quo 
Wabbanto,  3,  4. 

Estoppel  of,  see  Injunction,  3. 

1.  Erroneously  marking  taxes  "paid"  on 
city  tax  records  is  an  act  performed  by  the 
city  in  the  exercise  of  its  public,  -  govern- 
mental functions,  and  is  not  the  act  of  the 
corporation  in  its  private  or  individual  ca- 
pacity. Philadelphia  Mortg.  &  T.  Co.  v. 
Omaha  (Neb.)  160 

2.  The  exclusive  control  of  police  mat- 
ters being  vested  in  a  board  of  police  com- 
missioners by  one  clause  of  a  city  charter, 
57  L.  R.  A. 


so  long  as  the  commissioners  discharge  their 
duty,  and  do  not  fail  or  refuse  to  pioride 
the  city  with  an  efficient  police,  the  mayor 
and  council  have  no  authority  to  appoint 
a  police  force  under  another  clause  of  the 
charter  giving  them  power  to  make  regula- 
tions to  protect  the  property  and  persons  of 
citizens  and  preserve  peace  and  good  order 
in  the  city,  and  for  this  purpose  to  appoint, 
when  necessary,  a  police  force  to  assist  the 
marshal  in  the  discharge  of  his  duty. 
Americus  v.  Perry  (Ga.)  230 

Iioeal  self-soTemment. 
See  also  Constitutional  Law,  7-9. 

3.  There  is  no  inherent  right  of  local 
self-sovemment  in  municipal  corporations, 
and  how  far  they  shall  be  given  this  rig^t  is 
a  matter  addreraed  solely  to  legislative  dis- 
cretion. Id. 

4.  No  guaranty  of  the  right  of  munici- 
pal corporations  to  local  self-government  is 
made  by  those  sections  of  the  Georgia  bill 
of  rights  which  declare  that  all  government 
originates,  of  right,  with  the  people;  that 
public  officers  are  the  servants  of  the  peo- 
ple and  at  all  times  amenable  to  them ;  that 
the  people  of  the  state  have  the  inherent, 
sole,  and  exclusive  right  of  regulating  their 
internal  government  and  the  police  thereof; 
and  that  the  enumeration  of  rights  in  th«» 
Constitution  shall  not  be  construed  to  d&iy 
to  the  people  any  inherent  rights  which  they 
may  have  hitherto  enjoyed, — although  prior 
to  the  adoption  of  the  Constitution  munici- 
pal corporations  had  been  given  and  were 
exercising  the  right  to  control  their  own  af- 
fairs through  officers  chosen  by  them.  Id. 
Ordiiutncea. 

Reguiring  Bicyclists  to   Carry  Lights,   see 

Constitutional  Law,  11,  12. 
For  Public  Improvements,  see  Public  Iii- 

PBOVEMENTS. 

Injunction  against,  see  Injunction,   1. 
See  also  Pbouibition. 

5.  The  title  "An  Ordinance  to  Regulate 
Bicycles"  is  sufficient  to  cover  a  provision 
requiring  the  use  of  lamps  by  bicyclists 
usmg  the  streets  of  the  city  after  dark.  Des 
Moines  v.  Keller  (Iowa)  243 

6.  The  unconstitutionality  of  a  portion 
of  an  ordinance  does  not  render  the  entire 
ordinance  void.  The  unconstitutional  part 
falls,  but  the  act  stands.  Com.  use  of 
Titusville  v.  Clark  (Pa.)  348 

7.  The  carrying  of  deadly  weapons,  be- 
ing an  offense  fully  provided  for  and  pun- 
ished by  law,  and  being  an  act  not  in  itself 
amounting  to  a  breach  of  the  peace,  cannot 
be  made  an  offense  and  punished  by  a  mu* 
nicipal  ordinance,  unless  expressly  author- 
ized by  the  mimicipal  charter.  Judy  ▼. 
Lashley  (W.  Va.)  413 
Powers. 

8.  An  exclusive  privilege  to  one  person 
to  collect  and  remove  those  noxious  -and  un- 
wholesome substances  which  are  nuisances 
per  se  and  a  menace  to  public  health  may  be 
granted  by  a  city  as  an  exercise  of  the  po- 
lice power,  and  is  not  an  invasion  of  per- 
sonal rights  or  an  unlawful  creation  of  a 
monopoly.     Her  v.  Roes    (Kd[>.)  W5 
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9.  A  city  cannot  grant  a  monopoly  to 
one  individual,  by  contract,  to  enter  upon 
the  private  premises  of  the  inhabitants  of 
the  city,  ana  at  their  expense  collect  and 
remove  those  innoxious  suostances,  such  as 
ashes,  cinders,  stable  manure,  or  other  sub- 
stances not  in  themselves  nuisances,  though, 
if  allowed  to  accumulate  in  unreasonable 
quantities,  they  would  become  such,  or 
which  ma^  be  utilized  for  some  beneficial 
purpose,  smce  such  an  attempted  exercise  of 
power  is  an  invasion  of  the  personal  and 
property  rights  of  the  citizens,  in  restraint 
of  trade,  and  unnecessarily  creates  a  mo- 
nopoly. Id. 

10.  Authority  to  provide  for  the  safety 
of  its  inhabitants  will  give  a  mimicipality 
power  to  requir«».  bicyclists  using  its  streets 
after  dark  to  carry  lights.  Des  Moines  v. 
Keller  (Iowa)  243 

11.  The  police  power  of  a  municipal  cor- 
poration depends  upon  the  will  of  the  leg- 
islature, and  a  city,  town,  or  village  can 
only  exercise  such  police  power  as  is  fairly 
included  in  the  grant  of  powers  by  its  char- 
ter.   Judy  V.  Lashley  (W.  Va.)  413 

12.  No  power  to  punish  acts  made  crim- 
inal by  the  state  law,  and  fully  covered 
thereby,  is  conferred  by  W.  Va.  Code,  chap. 
47,  §  28,  vesting  in  the  councils  of  munici- 
pal corporations  the  power  and  duty  "to 
protect  the  persons  and  property  of  the  citi- 
zens of  such  city,  town,  or  village,  and  to 
preserve  peace  and  good  order  therein,"  ex- 
cept such  as  would  be  attended  with  circum- 
stances of  aggravation  not  included  in  the 
state  law.  Such  power  must  be  specifically 
and  expressly  given  by  the  legislature,  be- 
fore it  can  be  exercised  by  such  corporation. 

Id. 
liiabiUty. 
See  also  Evidence,  29. 

13.  The  operation  of  a  stone  crushing 
machine  to  prepare  material  for  construct- 
ing and  repairing  its  highways  is  a  govern- 
mental act  of  a  municipality,  so  that  it  will 
be  exempt  from  liability  for  injury  to  an 
employee  through  a  defect  in  the  machine, 
although  the  machine  is  located  several 
miles  from  the  place  where  the  material  is 
to  be  used.    Cornell  v.  Waterbury  (Conn.) 

218 

14.  The  mere  fact  of  an  explosion  of 
gases  in  a  sewer  is  not  sufficient  to  charge 
the  municipality  with  liability  for  the  in- 
jury caused  thereby.  Fuchs  v.  St.  Louis 
(Mo.)  136 

16.  The  explosion  of  gases  in  a  sewer  to 
the  injury  of  abutting  property  owners  can- 
not reasonably  be  anticipated  from  the  fact 
of  the  escape  of  a  quantity  of  crude  petro- 
leum into  it,  so  as  to  charge  the  municipal- 
ity with  n^ligence  in  failing  to  provide  for 
the  escape  of  the  gases  generated  thereby. 

Id. 

16.  A  city  is  not  bound  to  open  vents  and 
manholes  leading  to  its  sewers,  to  permit 
the  escape  of  gases  which  are  generated 
therein,  as  a  means  of  avoiding  an  explo- 
sion, although  it  may  have  notice  that  a 
quantity  of  crude  petroleum  has  found  its 
57  L.  R.  A. 


way  into  the  sewer  as  a  result  of  a  fire  at 
the  refinery.  Id. 

17.  No  recovery  can  be  had  against  a  city 
for  injuries  caused  by  an  explosion  in  a 
sewer,  which  is  alleged  to  have  resulted 
from  negligently  permitting  petroleum  to  be 
turned  mU>  it,  where  the  evidence  shows 
that  the  explosion  might  have  resulted  from 
another  cause,  and  there  is  nothing  to  show 
that  it  did  not  do  so.  Id. 

18.  An  unorganized  assemblage  of  merry- 
makers to  the  number  of  1,000  in  the  main 
street  of  a  city,  exploding  fireworks,  ob- 
structing the  use  of  the  street,  and  endan- 
gering life  and  property,  is  a  "riotous  or 
tumultuous  assemblage  of  people,"  within 
the  meaning  of  a  statute  making  the  mimici- 
pality liable  for  injuries  done  by  such  an 
assemblage.    Madisonville  v.  Bishop   (Ky.) 

130 

10.  That  a  part  of  the  expense  of  a  street 
improvement  is  to  be  paid  by  assessment 
upon  property  benefited  does  not  make  the 
duty  of  making  it  any  less  a  governmental 
duty,  within  the  rule  exempting  the  munici- 
pality from  liability  for  injuries  caused  by 
its  performance,  than  if  the  entire  expense 
were  to  be  paid  by  general  city  tax.  Ool- 
well  V.  Waterbury   (Conn.)  218 

20.  The  liability  of  a  municipality  to 
damages  for  permitting  a  drainage  ditch  to 
become  obstructed  and  filled  with  filth  and 
offal  so  that  the  water  fiows  onto  adjoining 
land  and  causes  sickness  in  the  family  of 
its  owner  is  limited  to  the  injury  to  the 
property,  and  does  not  include  the  injury 
by  sickness  or  death,  nor  by  loss  of  time,  in- 
crease of  family  expaises,  nor  by  doctor's 
bills  and  medicines,  resulting  from  the  sick- 
ness.    Williams  v.  Greenville  (N.  C.)     207 

Noixs  AND  Briefs. 

Municipal  corporations;  ordinance;  when 
held  unreasonable;  presumption  in  favor  of 
validity  of;  for  local  improvement.  127 

Right  to  local  self-government;  legisla- 
ture appointing  police  commission  for.   231 

Powers  of;  right  to  local  self-government; 
appointment  to  an  office  an  executive  func- 
tion. 245 

State's  power  to  enlarge  or  contract  pow- 
ers of;  local  self-government;  selection  of 
administrative  and  police  officers.  775 

Duty  to  exercise  power  conferred  on.  279 

Liability  for  explosion  of  gases  in  sewer. 

137 

Liability  of,  for  neglect  as  to  drainage 
system.  207 

Liability  for  negligence  of  officers  and 
servants;  injury  to  employee  by  stone 
crusher;  negligence  in  keeping  fire  engines 
in  repair;  powers  and  duties  delegated  to, 
by  state.  219 

Estoppel  of,  by  acts  of  officer.  151 

Duty  of  city  treasurer  in  marking  taxes 
'*oaid,"  ministerial.  151 

NATTTBAL  GAS. 

See  Gas. 
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NEGLIOENOE. 

Act  of  God  Excusing  Discharge  of 
Duty,  see  Act  of  God. 

Of  Bailee,  see  Bailment. 

Of  Bank  or  Depositor,  see  Banks,  10- 
16. 

Of  Carrier^  see  Carbiebs. 

Of  Druggist,  see  Druggists. 

A3  to  Electrical  Appliances,  see  Elbo- 
TBicAL  Uses  and  Appliances. 

Of  Devisee  Preventing  Probate  of  Will, 
see  Estoppel,  2. 

Presumption  and  Burden  of  Proof  as 
to,  see  Evidence,  11-17. 

Admissibility  of  ICvidence  as  to,  see 
Evidence,  29-31. 

As  to  Explosion,  see  Explosion. 

Liability  of  Infant  for  Injury  by,  see 
Infants,  2. 

Of  Master  or  Servant,  see  Master  and 
Servant. 

Of  Municipal  Corporation,  see  Munici- 
pal Corporations,  13-21. 

Of  Street  Railway,  see  Street  Rail- 
ways. 

Question  for  Jury  as  to,  see  Tbial^  m 
15. 

Instruction  as  to,  see  Trial,  20. 

1.  Where  the  owner  or  occupier  of  lands 
by  express  invitation  induces  a  person  to 
make  use  of  a  portion  of  the  premises  for 
an  expressed  purpose,  his  liability  is  con- 
fined within  the  limits  of  the  invitation,  and 
does  not  extend  to  injuries  received  by  the 
person  invited  while  using  the  premises  for 
a  purpose  not  expressed,  and  not  authorized 
by  the  invitation.  Ryerson  ▼.  Bathgate  (N. 
J.  Err.  &  App.)  307 

2.  The  owner  of  walls  left  standing 
after  the  destruction  of  the  building  by  fire 
is  under  no  obligation  to  adjoining  prop- 
erty owners  to  remove  or  protect  the  walls, 
until  he  has  had  a  reasonable  time  to  make 
necessary  investigation  and  take  such  pre- 
cautions as  are  required.  Ainsworth  v. 
Lakin  (Mass.)  132 

3.  The  owner  of  walls  left  standing  by 
a  fire,  which  cannot  be  used  for  rebuilding, 
owes  adjoining  owners  the  duty,  after  a  rea- 
sonable time  for  investigation,  to  exercise 
such  care  in  the  maintenance  of  walls 
likely  to  fall  on  their  property  as  will  ab- 
solutely prevent  injuries  except  from  causes 
over  which  he  would  have  no  control,  such 
as  via  major,  acts  of  public  enemies,  or 
wrongful  acts  of  third  persons  which  human 
foresight  could  not  reasonably  be  expected 
to  anticipate  and  prevent.  Id. 

4.  A  railroad  company  is  not  relieved 
from  liability  to  a  child  injured  by  an  im- 
properly fastened  turntable  by  the  fact  that 
the  fastenings  were  undone,  and  the  table 
put  in  motion,  by  playmates  of  the  injured 
child.  Edgington  v.  Burlington,  C.  R.  &  N. 
R.  Co.   (Iowa)  561 

5.  A  railroad  company  is  liable  to  in- 
fants of  tender  years  for  injuries  inflicted 
t^  a  turntable  maintained  by  it  in  an  un- 
feneed  lot  so  near  a  public  way  as  to  be 
likely  to  attract  children  to  play  on  it,  un- 
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less  it  exercises  reasonable  care  to  keep  it 
safely  fastened.  Id. 

Oontribiitory  nesligenee. 

6.  A  child  cannot  be  held  to  any  greater 
degree  of  care  than  may  reasonably  be  ex- 
pected from  its  years,  experience,  and  intel- 
ligence. Id. 

7.  A  child  seven  years  and  eight  months 
old  cannot  be  held  to  be  negligent,  as  mat- 
ter of  law,  in  playing  on  an  unfaatoied 
turntable.  Id. 

8.  A  boy  six  years  old,  knowing  that  hot 
water  will  burn,  cannot  recover  damages  for 
injuries  received  from  voluntarily  or  care- 
lessly walking  into  a  pool  of  it  formed  by 
emptying  a  boiler  on  premises  on  which  he 
is  trespassing.  Brinkley  Car  Works  Mfg. 
Co.  V.  Cooper  (Ark.)  724 

Notes  and  Briefs. 

As  to  Electric  Wire,  see  Electrical  Uses 

and  Appllances. 
Of  Municipal  Corporations,  see  Municipal 

Corporations. 
Of  Street  Railway,  see  Street  Railwats. 
See  also  Banks;  Carriers. 

Negligence;  explosion  of  gas  in  sewer; 
city's  liability  for.  137 

In  causing  fright;  liability  for.  560 

Railroad  turntable;  injury  to  young 
child  by;  sufiiciency  of  fastening  for;  con- 
tributory negligence  of  child.  562 

Contributory;  of  parent  causing  death  of 
child.  186 

Contributory;  failure  to  secure  property 
against  apprehended  danger;  leaving  walls 
standing  after  fire;  injurious  consequences 
to  another  from  lawful  act  on  own  prem- 
ises. 132 

Of  infant  more  than  fourteen;  presump- 
tion as  to  capacity  to  exercise  care.        640 

In  leaving  horse  untied  in  street.  627 

In  use  of  machinery;  guaranty  of  safety; 
injury  by  explosion;  injury  from  lawful 
act  on  own  premises.  410 

Of  physician  in  abandoning  w(»nan  dur- 
ing confinement.  216 

Of  bailee.  271 

Estoppel  to  take  advantage  of.  290 

Presumption  of,  from  injury;  necessity  of 
alleging  negligent  act  or  omission;  burden 
of  proof  as  to;  extent  of  care  required.    621 

Duty  towards  person  invited  to  enter 
premises ;  recovery  by  mere  licensee  for  wil- 
ful injury;  question  of,  for  jury.  308 

Gross  negligence  as  crime.  891 

NEBVOUS  PBOSTRATION. 

Liability  for  Causing,  see  Fright. 

NERVOUS  SHOCK. 

Damages  for  Causing,  see  Daicages,  8. 

NEW  TBlAIu 

Curing  Defects  in  Motion  for,  see  Ap- 
peal AND  Error,  12. 

1.  A  verdict  cannot  be  impeached  by  the 
affidavit  of  a  juror  that  he  was  induced  to 
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AMent  to  a  verdict  of  guilty  on  the  under- 
standing that  the  jury  would  recommend 
the  panlon  of  accused.  Gordon  v.  Com. 
(Va.)  744 

2.  A  new  trial  will  not  be  granted  for 
permitting  the  jury  to  allow  interest  upon 
the  amount  allow^  for  injury  to  property 
from  falling  walls  from  the  time  of  the  in- 
jury, instead  of  instructing  them  to  put  the 
plaintiff  in  as  good  a  position  as  if  the  dam- 
age had  been  paid  at  the  time  of  the  in- 
jury, in  the  absence  of  anything  to  show 
that  defendant  was  injured  thereby.  Ains- 
worth  y.  Lakin  (Mass.)  132 

Notes  and  BRisrs. 

New  trial;  grounds  for;  verdict  In  con- 
flict with  instruction.  329 

KOTIOE. 

To  Insurance  Ck)mpany  of   Identity   of 

Insured,  see  Insttbance,  19. 
Of  Agent's  Lack  of  Authority,  see  Pbin- 

ciPAL  AND  Agent,  2. 
To    Traveler    of    Railroad    Company^ 

Rights  on  Bridge,  see  Railboads, 

1. 

1.  One  about  to  board  a  train,  who  has 
knowledge  of  facts  which  would  put  a  per- 
son of  ordinary  prudence  and  diligence  upon 
inquiry  to  ascertain  whether  or  not  the 
train  is  permitted  to  carry  passengers,  is 
charged  with  knowledge  of  all  the  facts 
which  a  reasonably  diligent  inquiry  would 
discover.  Purple  v.  Union  P.  R.  Co.  (C.  C. 
App.  8th  C.)  700 

2.  The  knowledge  of  the  clerk  of  a  bank 
depositor  that  he  has  made  fraudulent  al- 
terations for  his  own  benefit  in  checks 
drawn  by  his  employer  is  not  to  be  imputed 
to  the  latter.  Critten  ▼.  Chemical  Nat 
Bank  (N.  Y.)  529 

3.  A  depositor  who  delegates  to  his  clerk 
the  verification  of  canceled  checks  returned 
as  vouchers  by  the  bank  is  chargeable  with 
notice  of  fraudulent  alterations  which  a 
mere  comparison  of  the  vouchers  with  the 
stubs  in  the  check  book  would  have  dis- 
closed, as  that  the  name  of  the  payee  had 
been  erased  and  the  word  ''cash''  substituted 
therefor,  although  the  clerk  himself  made 
the  alteration.  Id. 

4.  A  deed  that  recites  that  the  grantors 
are  husband  and  wife,  the  names  of  which 
grantors  are  identical  with  those  of  the 
grantor  and  grantee  in  a  recent  guardian's 
deed  of  the  same  land,  imparts  notice  to  the 
purchaser  that  his  grantors  were  also  hus- 
band and  wife  at  uie  date  of  the  former 
deed.    Frazier  v.  Jeakins    (Kan.)  575 

Notes  and  Briefs. 

Notice;  to  purchaser  of  land  from  con- 
tents of  title  papers.  676 

To  purchaser  of  land  of  contents  of  mort- 
gage. 397 

From  vendee's  possession  under  land  con- 
tract.   '  644 

To  corporation  from  knowledge  of  officer 
of.  813 
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Imputing  agent's  knowledge  while  acting 
in  hostility  to  principal.  631 

NUISANOES. 

A  telegraph  company  is  not  guilly  of 
maintaining  a  common  nuisance  because  it 
delivers  at  a  place  not  under  its  control, 
which  is  used  and  resorted  to  for  selling 
I>ools  and  betting  on  horse  races,  by  idle 
and  evil-disposed  persons,  to  the  oonunon 
nuisance  and  annoyance  of  all  good  citizens 
of  the  neighborhood,  messages  containing 
the  information  necessary  to  such  transac- 
tions.   Com.  V.  Western  U.  Teleg.  Co.  (Ky.) 

614 
Notes  and  Briefs. 

Nuisance;  liability  of  grantee  or  licensee 
for  continuing;  building  liable  to   fall  as. 

133 

Mode  of  using  own  land;  tower  as.      545 

Common  gaming  house  as;  distinction  be- 
tween acts  amounting  to  and  not  amounting 
to;  necessity  of  showing  defendant's  con- 
trol of.  614 

Summary  abatement  of;  regulating  re- 
moval of  garbage.  896 

OFFICEBS. 

Validity  of  Bond  of,  see  Bonds. 
Appointment  by  General  Assembly,  see 

Constitutional  Law,  6. 
Discrimination  against  Officers  of  One 

County,  see  Constitutional  Law, 

18. 
Liability  of  County  Treasurer  for  Loss 

of  Money    by    Bank    Failure^    see 

County  Tbeasubeb. 
Bill    in    Equity    for    Account    by,    see 

Equity. 
Who  may  Maintain  Action  on  Bond  of, 

see   Exegutobs   and   Administba- 

TOBS,  3. 

ng   Ultra   Vires   Ordinance  for 

Election  of,  see  Injunction,  2. 
Interest  on  Bond  of,  see  Interest,  2. 

1.  Examiners  of  titles  appointed  by  the 
judges  of  the  district  courts  under  Minn. 
Laws  1001,  chap.  237,  providing  for  t^e 
Torrens  system  of  registering  land  titles, 
are  not  coimty  officers  within  the  meaning 
of  Minn.  Const,  art.  11,  S  4,  requiring 
county  offices  to  be  filled  by  popular  elec- 
tion, but  are  subordinate  officers  or  assist- 
ants of  the  courts.  State  ez  rel.  Douglas 
V.  Westfall  (Minn.)  297 

2.  Where  under  the  statutes  a  particu- 
lar city  is  denominated  "a  territorial  divi- 
sion of  the  state,"  treated  as  a  county,  and 
provided  with  a  probate  judge  the  same  as 
other  counties,  he  is  a  county  officer  within 
the  meaning  of  constitutional  provisions 
regulating  the  compensation  of  such  officers. 
Henderson  v.  Koenig  (Mo.)  659 

3.  Where  a  statute,  either  in  direct 
terms  or  by  its  general  tenor,  imposes. the 
duty  upon  a  public  officer  to  pay  over 
moneys  received  and  held  by  him  in  his  of- 
ficial capacity,  the  obligation  thus  imposed 
is  an  absolute  one,  unless  it  is  limited  by 
the  statute  imposing  the  duly,  or  by  the  eon- 
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ditions  of  his  official  bond.     Narthem  P.  R. 
Co.  V.  Owens  (Minn.)  G34 

4.  The  loss,  through  failiire  of  a  bank  in 
which  it  was  deposited,  of  money  received 
by  the  clerk  of  the  district  court  in  his  of- 
ficial capacity,  renders  the  clerk  and  the 
sureties  on  his  bond  liable,  although  the 
bank  was  solvent  at  the  time  the  money  was 
deposited,  and  tlie  clerk  in  making  the  de- 
posit acted  in  good  faith  and  with  reason- 
able care  and  diligence.  Id. 

Notes  and  Bbiefb. 

Officers;  quo  warranto  to  test  right  to  of- 
fice; power  to  appoint  executive.  244 

Legislature  conferring  power  to  appoint, 
on  judiciary.  298 

Extent  of  care  required  to  preserve  funds 
turned  over  to;  liability  for  loss  of.       634 

Necessity  of  uniformity  in  law  regulat- 
ing fees  of.  665 

Contract  by  sheriff  transferring  part  of 
powers  to  deputy.  418 

OLEOMABGABINE. 

Police  Power  as  to,  see  Constitdtional 

Law,  27. 
Ousting    Corporation    from    Right     to 

Manufacture,  see  Quo  Wabbanto, 

1,  2. 

Notes  aitd  Briefs.* 

Oleomargarine;  validity  of  law  prohibit- 
ing sale  of.  182 

OPINION  EVIDENCE. 

See  Evidence^  21,  22. 

OPTION. 

Last  Day  of.  Falling  on    Holiday,    see 

HOLIDAT. 

See  also  Contracts,  5. 

Notes  and  Brietr. 

Option;  waiver  of  lateness  in  accepting; 
last  day  falling  on  holiday;  time  for  exer- 
cising. 175 

OBDINANCE. 

See  Municipal  Corporations,  6-7, 
Notes  and  Briefs. 

PAID-UP  POUGT. 

See  Insurance,  5. 

PARENT  AND  CHILD. 

Contract  for  Support  of  Parent,  see 
Contracts,  7;  Real  Property,  2. 

Trust  for  Support  of  Children,  see 
Trusts,  2. 

Notes  and  Briets. 

Parent  and  child;  provision  for  father's 
maintenance  out  of  trust  property;  rights 
of  creditors;  father's  right  to  apply  trust 
funds  to  support  of  infant  child.  729 

Parent's  duty  to  support  child  as  af- 
fected by  child's  interest  in  trust  estate  or 
other  property: — (I.)  Introductory;  (II.) 
obligation  of  parent  who  has  ability  to  sup- 
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port;  (III.)  application  of  child's  prop- 
erty; (o)  in  general;  (6)  in  particular 
cases:  (1)  contract;  (2)  express  trust  for 
maintenance;  (3)  gift  to  parent  for  main- 
tenance; (4)  where  trustees  have  discre- 
tion; (5)  where  there  is  a  direction  for  ac- 
cumulation, or  no  express  authority  for  use 
of  income;  (6)  where  infant's  rights  are 
contingent;  (c)  to  what  extent:  (I)  need 
of  child;  (2)  past  and  future  maintenance; 
(3)  income  and  principal;  (IV.)  rights  of 
creditors;    (V.)  summary.  728 


PARSONAGE. 

Exemption     of. 
Taxes,  II. 


from    Taxation,     see 


PABTIES. 

See  also  Action  or  Suit. 

Waiver  of  Defect  of,  see  Pleadino,  3. 

PARTITION. 

Effect  of  Including  Husband  as  Gran- 
tee in  Deed  in,  see  Deeds. 

Notes  and  Briefs. 

Effect  of  deed  in  partition  as  distin- 
guished from  ordinary  deeds.  332 

PARTNERSHIP. 

Discrimination  against  Foreign  Part- 
nership, see  Constitutional  Law, 
15,  16;  Statutes,  8. 

Between  Depot  Company  and  Railroad 
Companies,  see  Master  and  Sianr- 
ANT,  7. 

PASSENOER& 

See  Carriers. 

PAYMENT. 

Notes  and  Briefs. 

Payment;  of  draft  drawn  and  accepted 
against  fictitious  bill  of  lading;  effect;  right 
to  recover  back  money  paid.  689 

PEDDLERS. 

Discrimination  in  License  of,  see  Con- 
stitutional Law,  21. 

License  of,  see  Imprisonment  fob 
Debt;  License,  3;  Statutes,  2. 

Notes  and  Briefs. 

Peddling;   protection  of  business  of.  923 

PETROIiEITM. 

Notes  and  Briefs. 
Petroleum;  in  sewer;  explosion  of;  city's 
liability  for.  137 

PHYSICIAN. 

Abandonment  by,  of  Woman  during 
Confinement,  Damages  for,  see 
Damages,  9. 

Compensation  to,  for  Injuring  Busi- 
ness of,  see  Eminent  Domain,  3. 

Notes  and  Briefs. 

Physicians;  malpractice;  burden  of 
proof;  presumption  from    failure   to    cure. 

215 
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PIJBADIN6. 

Review  of  Errors  as  to^  see  Appeal 
AND  Erbob^  10^  11. 

Necessity  of  Proving  Allegations,  see 
Evidence,  13. 

Reference  to,  in  Argument,  see  Trial, 
2. 

Confining  Jury  to  Allegations  of  Com- 
plaint, see  Trial,  18. 

See  also  Trial,  16. 

Multifariousness. 

1.  A  bill  to  reach  an  execution  debtor's 
interest  in  a  spendthrift  trust  is  not  ren- 
dered multifarious  by  allegations  in  an 
amendment  tending  to  show  that  the  prop- 
erty originally  belonged  to  the  judgment 
debtor,  and  was  conveyed  and  reconveyed 
under  a  plan  to  defraud  creditors,  where  the 
whole  frame  and  scope  of  the  amendment 
show,  not  an  effort  to  have  the  deeds  set 
aside  as  a  fraud  on  creditors,  but  to  subject 
the  debtor's  interest  in  the  trust  to  the  pay- 
ment of  his  debts.  Hutchinson  v.  Maxwell 
<Va.)  384 

IXTaiver  hj  failure  to  plead. 

2.  The  right  to  insist  on  the  illegality  of 
a  contract  of  which  specific  performance  is 
sought  is  not  waived  by  failure  to  plead  it. 
Reed  v.  Johnson   (Wash.)  404 

3.  A  defect  of  parties  plaintiffs  or  de- 
fendants thWyil^h  misjoinder  or  nonjoinder 
is  waived  by  a  failure  to  suggest  the  same 
by  demurrer  or  answer.  Tootle  v.  Coleman 
(C.  C.  App.  8th  C.)  120 
Aatendments. 

4.  Amended  notices  and  pleas  seeking  to 
inject  a  Federal  question  into  a  case  nearly 
two  years  after  it  has  been  at  issue  and 
ready  for  hearing  may  be  stricken  from  the 
files.  National  Mutual  BIdg.  &  L.  Asso.  v. 
Brahan  (Miss.)  793 
Plaintiff's  pleadings. 

6.  The  mere  allegation  or  averment  of 
a  marriage  as  a  fact  implies  that  the  mar- 
riage was  l^al.     Hills  v.  State  (Neb.)      155 

6.  An  allegation  that  defendant  corpora- 
tion did  certain  things  by  its  foreman  is  a 
sufficient  allegation  of  the  latter's  author- 
ity, as  against  an  objection  to  all  evidence 
at  the  trial.     Swift  v.  Bleise  (Neb.)         147 

7.  Allegations  that  plaintiff  "vrtLs  made 
sick,  forced  to  take  her  bed,  and  call  in  the 
services  of  a  physician,  and  expended  large 
sums  of  money  in  medicines,  care,  and  nurs- 
ing," are  not  irrelevant  in  an  action  to  re- 
cover damages  for  neglect  to  promptly 
transmit  and  deliver  a  telegram.  Simmons 
V.  Western  U.  Teleg.  Co.  (S.  C.)  607 

8.  An  allegation  of  the  return  of  the  ex 
edition  "No  property  found"  is  not  neces 
sary  to  support  a  bill  in  equity  to  reach  as- 
sets of  the  execution  debtor.  Hutchinson 
V.  Maxwell  (Va.)  384 

9.  A  bill  to  reach  assets  of  a  judgment 
debtor  is  sufficient  if,  when  read  in  connec- 
tion with  exhibits  filed,  it  will  enable  de- 
fendant to  make  defense,  and  the  court  to 
decree  upon  the  case  mfide.  Id. 
Defendant's  pleadings. 

10.  In  an  action  of  ejectment  for  land  oc- 
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cupied  by  the  defendant,  a  plea  of  not 
guilty  admits  such  possession  as  excludes 
the  plaintiff.  French  v.  Robb  (N.  J.  Err. 
&  App.)  956 

11.  A  verified  account  must  be  taken  as 
true,  against  a  denial  and  an  offset  pleaded 
in  an  unverified  answer,  under  Kan.  Gen. 
Stat.  1897,  chap.  95,  §  108.  Cold  Blast 
Transp.  Co.  v.  Kansas  City  Bolt  &  Nut  Co. 
(C.  C.  App.  8th  C.)  690 
Reply. 

12.  An  action  on  contract  to  recover  a 
balance  from  a  banker  is  not  converted  into 
an  action  in  tort  by  a  reply  setting  up  de- 
fendant's negligence  to  defeat  a  defense  that 
the  money  was  paid  out  according  to  what 
the  bank  believea  to  be  plaintiff's  directions. 
Critten  v.  Chemical  Nat.  Bank  (N.  Y.)  529 

Notes  and  Bbiefs. 

Pleading;  sustaining  demurrer  to  peti- 
tion stating  cause  of  action;  sufficiency  of 
petition  stating  cause  of  action  at  common 
law.  130 

Waiver  of  joinder  or  want  of  special  plea 
by  failure  to  demur  or  object    by    answer. 

216 

Necessity  of  alleging  negligent  act  or 
omission.  621 

Allegations  of  negligence  of  superior  serv- 
ant. 147 

Sufficiency  of  allegation  as  to  loss  of  cus- 
tom from  false  publication  by  mercantile 
agency.  476 

POLES. 

See  Electrical  Uses  and  Appliances, 
Notes  and  Bbiefs. 

POIiICE. 

Validity  of  Act  Creating  Board  of  Po- 
lice Commissioners,  see  Constitu- 
tional Law,  9. 

Power  of  Municipal  Authorities  to  Ap- 
point, see  Municipal  Corpora- 
tions, 2. 

Notes  and  Briefs. 

Police;  appointment  of  police  commission 
by  legislature  as  interference  with  munici- 
pal right  of  local  self-government.  231 

POUCE  POWER. 

Of  Municipality,  see  Municipal  Cor- 
porations, 8,  11. 

See  also.  Commerce;  Constitutional 
Law,  26,  27. 

POWERS. 

Notes  and  Briefs. 

Powers;  of  appointment;  inconsistent 
with  property  interest  in  person  clothed 
with  power.  385 

PREFERENCES. 

To  Cestui  Que  Trust,  see  Evidence, 
2,   3. 

To  Beneficiary  where  Trustee  Insol- 
vent, see  Trusts,  6-11. 
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FRESEBVATIVE. 

Police  Power  as  to,  see  CoNSTirunoiTAL 
Law,  26. 

Notes  akd  Bbzets. 

Preseirative;  prohibiting  sale   of,   or   of 
daily  products  containing.  179 

PBESIDEHT  OF  SENATE. 

Rights  on  Resignation  of  Governor,  see 

GOVEENOB. 


PBEStJMPTIONS. 

See  Evidence,  1~17« 

PRIESTS. 

Privileged  Communication  to,  see  Evi- 
dence, 27. 

PBIKCIPAIi  AND  AGENT. 

Discrimination  against  Agents  of  For- 
eign Partnership,  see  Constitu- 
tion al  Law,  16. 

Insurance  Agent,  see  Insxtbange,  1. 

Licensee  Bound  by  Agent's  Retention  of 
Premises,  see  Landlobd  and  Ten- 
ant, 6. 

1.  When  a  principal  is  represented  by  a 
duly  authorized  agent,  and  some  third  per- 
son who  may  also  be  benefited  by  the  trans- 
action assumes,  without  the  knowledge  or 
consent  of  the  principal  or  his  agent,  to 
make  representations  and  statements  to 
promote  the  transaction,  the  principal  will 
not  be  bound  thereby,  although  he  accepts 
the  benefits  of  the  transaction  negotiated  by 
his  agent.  Tecumseh  Nat.  Bank  v.  Cham- 
berlain Bkg.  House  (Neb.)  811 

2.  One  purchasing  a  piano  from  an 
agent  is  bound  to  take  notice  that,  unless  it 
is  expressly  given,  the  agent  has  no  author- 
ity to  take  a  note  for  the  purchase  price 
payable  to  himself,  and  that  no  title  can  be 
acquired  to  the  instrument  in  exchange  for 
such  note  unless  the  transaction  is  ratified 
by  the  principal,  or  a  custom  to  take  such 
notes  is  shown.    Baldwin  v.  Tucker  (Ky.) 

451 
Notes  and  Bbiefs. 
Insurance  Agent,  see  Insubance. 

Authority  of  agent  to  take  note  for  pur- 
chase price  to  himself.  451 

PBINCIPAI.  AND  SURETY. 

Conflict  of  Laws  as  to,  see  Conflict  of 

Laws,  4. 
See  also  Contbacts,  12. 

Notes  and  Bbiefs. 

Wife's  capacity  to  become  surety  for  hus- 
band; conflict  of  laws  as  to.  513 

PBIVATE  ACTION. 

By  Abutting  Owner  for  Obstructing 
Street,  see  Highways,  2. 

PB1VILE6E. 

To  Witness,  see  Witnesses,  3. 
67  L.  R.  A. 


PRIVILEGED  GOBCMUNICATION8. 

To  Minister,  see  Evidence,  27. 

Communications  Transmitted  by  Com- 
mercial Agency,  see  Libel  and 
Slandeb,  2. 

PBOBATE. 

See  Wills,  Notes  and  BBisn. 

PROBATE  JUDGE. 

Discrimination  against  Judge  of  One 
County,  see  Constitutional  Law, 
18. 

As  County  Officer,  see  Officebs,  2. 

Special  Statute  as  to,  see  Statutes, 
5,  9. 

Notes  and  Bbiefs. 

Probate  judge;  necessity  of  uniformity  in 
law  regulating  fees  of.  665 

PROHIBITION. 

Prohibition  lies  to  restrain  the  mayor 
of  a  town  from  imposing  a  fine  upon  a  per- 
son for  carrying  deadly  weapons,  and  from 
collecting  the  same,  under  an  ordinance 
making  such  act  an  offense  and  punishing 
it  by  fine  and  imprisonment,  where  such  or- 
dinance is  void  because  beyond  the  powers 
granted  to  the  municipality  by  its  charter. 
Judy  V.  Lashley   (W.  Va.)  413 

PBOXIMATE  CAUSE. 

The  nervous  prostration  of  a  woman 
ma^  be  the  proximate  result  of  stealthily  en- 
tering her  home  in  the  night-time  and  com- 
mitting a  trespass  on  her  husband's  prop- 
erty.   Watson  V.  Dilts    (Iowa)  559 

Notes  and  Bbiefs. 

Proximate  cause;  of  injury  by  explosion 
of  boiler.  411 

Of  payment  of  check  forged  by  raising 
amount.  531 

Of  damage  from  fright.  560 

Sickness  and  medical  care  following  fail- 
ure to  deliver  telegram.  608 

PUBLICATION. 

Of  Summons  in  Garnishment  Proceed- 
ings, see  Gabnishment. 

PUBIiIG  IMPBOVEBCENT8. 

Municipal  Liability  for  Injury  by,  see 

Municipal  Corporations,  19. 
See  also  Taxes,  16. 

1.  An  ordinance  providing  for  the  con- 
struction of  a  cement  sidewalk  20  feet  wide 
on  each  side  of  a  street,  at  the  expense  of 
the  abutting  property,  is  not  unreasonable, 
where  the  locality  is  one  of  residence  and 
business,  the  property  is  worth  from  $150 
to  $300  per  front  foot,  and  the  existing 
walks,  varying  from  6  to  20  feet  in  width, 
are  in  bad  condition.  Chicago  v.  Wilson 
(111.)  127 

2.  The  cost  of  a  street  improvement 
cannot  be  lawfully  assessed  on  abutting 
property  where  the  contractor  is  required 
by  the  ordinance  to  sustain  all  loss  or  dam- 
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age  arising  from  the  nature' of  the  work  to 
be  done  under  the  specifications,  since  this 
requirement  would  t^d  to  increase  the  cost 
of  the  work.     Blochman  v.  Spreckles  (Cal.) 

213 

XoTEs  AND  Briefs. 

Public  improvements;  ordinance  for;  city 
council's  power  as  to.  127 

Due  process  of  law  as  to;  validity  of 
frontage  assessment;  city's  liability  for 
damage  by.  213 

PITBLIG  MONET. 

Countv  Treasurer's    Liability  for   Loss 
of,  see  County  Tbeasurkb. 

Notes  and  Bbiefs. 

Public  money;  gift  of,  to  individual  for 
private  use.  293 

Law  of  bailment  applicable  to  custodians 
of.  303 

PUBLIC  POUOT. 

See  Ck>NSPIBAGT. 

PUNITIVE  DAMAGES. 

See  Damages,  17,  18. 

QUESTION  FOB  JUBY. 

See  Tbial^  7-16. 

QUO  WABBANTO. 

1.  Quo  warranto  ma^  properly  be  in- 
voked to  oust  a  corporation  from  the  right 
to  manufacture  oleomargarine,  given  to  it 
by  its  charter,  where  the  business  has  been 
conducted  in  defiance  of  the  laws  of  the 
state  relating  thereto,  and  in  such  a  man- 
ner as  to  amount  to  an  abuse  of  the  cor- 
porate power.  State  ex  rel.  Monnett  v. 
Capital  City  Daiiy  Co.  (Ohio)  181 

2.  A  proceeding  in  quo  warranto  to  oust 
a  corporation  engaged  in  the  manufacture 
of  oleomargarine  from  the  exercise  of  its 
right  to  be  a  corporation,  because  of  its  vio- 
lation of  statutes  r^^lating  the  manufac- 
ture and  sale  of  oleomargarine,  is  not 
barred  by  the  fact  that  the  criminal  laws 
of  the  state  provide  for  the  punishment  ot 
such  violations  by  fine.  Id. 

3.  The  superintendent  of  a  municipal 
water-supply  system  has  sufficient  interest 
in  Uie  validity  of  a  statute  providing  for 
the  appointment  of  trustees  and  a  new  su- 
perintendent for  the  system  to  be  entitled  to 
maintain  quo  warranto  proceedings  to  test 
its  validity.  State  00  rel.  White  v.  Barker 
(Iowa)  244 

4.  A  resident  of  a  city  and  contributor 
to  the  support  of  its  water-supply  system 
is  interested  in  the  appointment  of  trustees 
for  the  system  under  a  state  statute,  so  as 
to  be  entitled  to  maintain  quo  warranto 
proceedings  to  test  the  validity  of  the  ap- 
pointment under  a  statute  authorizing  any 
citizen  *  having  an  interest  in  the  question 
to  institute  the  proceeding  upon  refusal  of 
the  county  attorney  to  do  so.  Id. 
57  L.  R.  A. 


Notes  and  Bbdcfs. 

Quo  warranto;  for  usurpation  of  office  or 
franchise;  to  test  right  to  office;  who  may 
maintain  proceedings  to  declare  void  a  leg- 
islative act.  244 

BAILBOADS. 

Negligence  of  or  towards    Employees, 

see  Mastkb  and  Sebvant. 
Liability  for  Injury  on  Turntable,  see 

Negligence,  4,  6,  7. 
Question  for  Jury  as  to  Negligence  on 

Railroad    Bridge    Used    £>r    Toll 

Bridge,  see  Trial,  14. 

1.  A  traveler  attempting  to  use  a  por- 
tion of  a  railroad  bridge  fitted  for  teams 
is  charged  with  notice  that  the  railroad 
company,  in  operating  its  trains  over  the 
bridge,  has  the  ri^ht  to  make  all  usual  and . 
reasonable  noises  mcident  thereto,  and  must 
act  for  his  own  safety  with  reference  to 
such  right.  Kentucky  &  I.  Bridge  Co.  v. 
Montgomery  (Ky.)  781 

2.  A  railroad  company  operating  a  por- 
tion of  its  railroad  bridge  as  a  toll  bridge 
for  travelers  with  horses  must  keep  a  look- 
out for  the  purpose  of  discovering  whether 
or  not  teams  on  the  bridge  have  become  so 
frightened  by  trains  also  on  it  as  to  be  un- 
manageable and  dan^rous;  and  if  so,  so 
far  as  is  reasonable,  it  must  shut  off  steam 
and  avoid  unnecessary  noise.  Id. 

Notes  and  Bbiefs. 
Railroads;  tax  on  rolling  stock  of.        52 
Taxation  of  franchise  of.  33 

Consequential   injury  from  operation  of. 

237 

Negligence    as    to    turntable;    injury  to 

child  by.  562 

BAPE. 

That  the  act  was  accomplished  by 
force  will  not  prevent  a  conviction  under  a 
statute  making  it  a  felony  to  have  carnal 
intercourse  with  an  unmarried  female  of 
previously  chaste  character  between  the 
ages  of  fourteen  and  eighteen  years.  State 
V.  Hamey   (Mo.)  846 

BATIFIOATION. 

By  Depositor  of  Forged  Checks,  see 
Banks,  12. 

BEAI.  PBOPEBTT. 

Provisions  for  Registering  Liand  Titles, 
see  Constitutional  Law,  4,  6,  17, 
25;  Judgment,  6;  Officebs,  1. 

1.  It  is  not  essential  to  a  condition  sub- 
sequent in  a  conversance  of  property,  that 
it  be  created  by  express  woras,  or  that 
there  be  any  express  power  in  the  writings 
to  make  re-entry  for  condition  broken,  or 
to  do  anything  equivalent  thereto.  Glocke 
V.  Glocke  (Wis.)  458 

2.  An  aged  parent  having  conveyed  all 
his  property  to  his  son  in  consideration  of 
the  tatter's  promise  to  support  the  grantor 
for  life,  equity  will  treat  the  conveyance  as 


1018 


Rbgbipt— Salb. 


having  been  made  on  a  condition  subse- 
quent, for  breach  of  which  the  title  to  the 
property  will  revert  to  the  grantor,  whether 
the  contract  calls  for  maintenance  and  sup- 
port generally,  or  for  specific  payments  of 
money,  or  the  delivery  of  property  from 
time  to  time;  and  in  case  of  such  breach  a 
court  of  equity  will  take  jurisdiction  to 
give  the  grantor  a  protective  remedy  by  es- 
tablishing his  status  as  owner  of  the  prop- 
erty and  quieting  his  title  thereto.  Id. 

Notes  and  Briefs. 

tleal  property;  Torrens  system  of  regis- 
tering land  titles;  classifying  counties  for 
purpose  of;  appointment  of  examiners  of 
titles  by  judiciary.  207 

Nature  of  interest  of  vendor  or  vendee 
in  a  land  contract  as  real  or  personal  prop- 
erty. 643 

RECEIPT. 

By  Warehouseman,  see  Bailment,  6. 
Forgery  of,  see  Foboebt,  3,  4. 

BEGEIVERS. 

Notes  and  Briefs. 

Receivers;  of  union  depot  company,  neg- 
ligence of;  railroad  company's  liability  for. 

391 

REFERENCE. 

Conclusiveness    of    Referee's    Findings, 
see  Judgment,  7. 

REUOIOUS  SOCIETIES. 

Exemption    of    Parsonage    from    Taxa- 
tion, see  Taxes,  11. 

REMAINDERS. 

Transfer  Tax  on,  see  Taxes,  17-19. 

REMOVAL  OF  CAUSES. 

See  also  Estoppel,  4. 

An  action  to  recover  damages  for  the 
death  of  a  person  cannot  be  removed  from 
a  state  court  into  a  Federal  court  when 
one  of  the  defendants  is  a  resident  of  the 
state.  Cincinnati,  N.  0.  &  T.  P.  R.  Co.  v. 
Finnell   (Ky.)  266 

Notes  and  Briefs. 

Removal  of  causes;  effect  of  appearance 
for  purpose  of,  on  right  to  object  to  juris- 
diction; when  Federal  court  acquires  juris- 
diction; what  precludes  removal;  what 
suits  removable.  121 

RENT. 

Liability  for,  of  Tenant  Holding  Over, 
see  Landlord  and  Tenant,  4-6. 

REPEAIi. 

Of  Statute,  see  Statutes,  9. 

REPIiEVIN. 

Notes  and  Briefs. 

Replevin;  right  to  maintain  injunction 
•gainst,  where  adequate  remedy  at  law. 

633 
67  L.  R.  A. 


REPLY. 

See  Pleading,  12. 

REPRIEVE. 

Power  of  Granting,  see  Cbiicinai.  Law, 
2,3. 

RESCISSION. 

Of  Contract^  see  Coniuacts,  13,  14. 

RESERVE. 

Of  Life    Insurance   Company,    see    Iir- 
SURANCE,    6-8. 

RES  GEST2. 

See  also  Evidencb,  27. 

Notes  and  Briefs. 
Res  gestm;  declarations  of  employees.  186 

R^SUM^. 

For  R6sum6  of  Contents  of  Book,  see 
p.  961. 

REVOCATION. 

Of  Will,  see  Wills,  1. 

RIOTOUS  ASSEMBUkGE. 

Merrymakers  as,  see  MuNidPAi.  Cob- 
porations,  18. 

Notes  and  Briefs. 

Riotous  assemblage;  unorganized  assem- 
blage of  merrymakers  as.  130 

ROBBERY. 

There  may  be  sufficient  force  to  con- 
stitute robbery,  in  grabbing  a  purse  from 
one's  hand  so  quickly  that  he  has  no  op- 
portunity to  resist.    Jones  v.  Com.    (Ky.) 

432 
Notes  and  Briefs. 

Robbery;  by  snatching  pocketbook  forci- 
bly from  another's  hand.  432 

What  force  is  sufficient  to  constitute  rob- 
bery: —  (I.)  Introductory;  (II.)  actual 
force:  (a)  snatching:  (1)  when  there  is  re- 
sistance; (2)  when  there  is  no  resistance; 
(3)  when  property  is  attached  to  the  per- 
son so  as  to  afford  resistance;  (b)  when 
the  taking  is  without  knowledge  of  the  per- 
son robb^;  (III.)  constructive  force:  (a) 
in  general;  (6)  demand  with  overwhelm- 
ing numbers  or  demonstrations  of  foroe; 
(c)  threatening  to  charge  with  crimen 
innominatum ;  {d)  other  threats  of  prose- 
cution; (IV.)  force  used  to  obtain  property 
under  color  of  right  or  claim  of  ownership; 
(V.)  force  employed  as  a  means  of  escape 
or  to  prevent  a  recaption  of  property  taken 
without  force;  (VI.)  decisions  under  spe- 
cial statutes;  (VII.)  miscellaneous  cases; 
(VIII.)   Riaumi.  432 

SALE. 

Damages  for  Breach  of  Warranty,  see 

Damages,  2. 
Estoppel     of    Lessor    to    Take    Back 

Piano,  see  Estoppel,  3. 
Submittin*?  to  Jury  Lessee's  Authority 

to  Sell  Leased  Piano,  see  Trial,  8. 

The  fact  that  lessees  of  a  piano  have 
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a  retail  store  at  which  muaical  inBtnimeiits 
are  kept  for  sale,  which  is  well  known  to 
the  lessor,  gives  the  lessees  no  right  to  sell 
the  instrument.  Oliver  Ditson  Co.  v.  Bates 
(Mass.)  289 

Notes  and  BsiErs. 

Sale;  contract  for  payment  of  instalments 

as  delivered;   seller's    right    to    rescind  on 

failure  to  pay  instalment.  225 

Of  grain  in  public  warehouse.  268 

Of  drug;  implied  warranty  that  drug  of 

kind  asked  for.  428 

BEWEBS. 

See  Drains  and  Sewers. 

SHERIFF. 

Validity    of    Bond    of   Deputy  Sheriff, 

see  Bonds. 
Unlawful  Contract  between  Sheriff  and 

Deputy,  see  Contracts,  10. 
Bill  in  Equity  by,  for  Account  against 

Deputy,  see  Equity. 
Action  by   Personal  Representative  of, 

on  Bond  of  Deputy,  see  Executors 

and  Administrators,  3. 

Notes  and  Briefs. 

Sheriff;  illegal  contract  for  sale  of  part 
of  powers  to  deputy;  liability  of  deputy  on 
bond.  418 

Special  act  relating  to  fees  of.  665 

SHIPPING. 

Duty  to  Use  Fender  for  Vessel,  see 
Master  and  Servant^  9. 

SHOCK. 

Damages  for  Causing,  see  Damages,  8. 

SICKNESS. 

Resulting  from  Obstruction  of  Sewer; 
Municipal  Liability  for,  see  Mu- 
nicipal Corporations,  20. 

8XDE\irALKS. 

Ordinance  for  Construction  of,  see 
PuRLio  Improvements,   1. 

SMOKE. 

Damages  for,  see  Damages,  15. 

SNOW. 

Negligent  Removal  of,  from  Street- 
Railway  Track,  see  Street  Rail- 
ways, 2. 

Notes  and  Briefs. 

Negligence  in  removing  from  street  rail- 
way track.  466 

SPECIFIC  PEBFOBMANCE. 

Of  Contract  against  Public  Policy,  see 

Contracts,  9., 
Of  Ill^al  Contract,  see  Pleading,  2. 

Notes  and  Briefs. 

Specific  performance;  of  contract  not 
binaing  all  parties;  of  illegal  contract; 
lapse  of  time  as  bar  to.  404 

By  personal  representative  of  vendor. 

644 
57  L.  R.  A. 


SPENBTHBIFT  TBUSTS. 

See  Trusts,  3,  4,  Notes  and  Briefs. 

STATE. 

Notes  and  Briefs. 

State;  right  to  bring  suit  against,  witb^ 
out  its  consent.  293 

STATUTE  OF  FBAUDS. 

See  Contracts,  Notes  and  Briefs. 

STATUTES. 

Constitutionality     of.     Generally,     see 
Constitutional  TjAw. 

InTalid  in  part. 

1.  The  invalidity  of  one  portion  of  a 
section  of  a  statute  providing  for  the  taxa- 
tion of  the  capital  stock  of  corporations 
does  not  render  the  whole  section  void, 
where  the  remainder  constitutes  a  complete 
system  of  taxation  in  itself,  capable  of  be- 
ing executed  in  accordance  with  the  appar- 
ent intent  of  the  legislature.  State  v.  Du- 
luth  Gas  4  W.  Co.  (Minn.)  63 
Title. 

2.  A  provision  of  a  statute  prescribing 
penalties  for  peddling  without  a  license  is 
sufficiently  covered  by  the  title,  "An  Act  to 
Provide  a  System  of  Revenue."  Rosen- 
bloom  V.  State  (Neb.)  922 

3.  An  act  is  not  subject  to  the  objection 
that  it  contains  matter  different  from  what 
is  expressed  in  its  title,  where  it  is  entitled, 
"An  Act  to  Amend..  Revise,  and  Consolidate 
the  Several  Acts  Granting  Corporate  Au- 
thority to  the  City  of  Americus,  to  Confer 
Additional  Powers  upon  the  Mayor  and 
City  Council  of  Americus,  to  Extend  the 
Corporate  Limits  of  Said  City,  and  for 
Other  Purposes,"  because  it  withdraws 
from  the  city  certain  of  its  former  powers 
by  providing  for  a  board  of  police  commis- 
sioners which  shall  have  the  exclusive  con- 
trol of  the  police  officers  of  the  city,  nam- 
ing the  first  members  of  the  board,  prescrib- 
ing the  manner  in  which  their  successors 
shall  be  chosen,  and  setting  forth  their  du- 
ties and  powers.    Americus  v.  Perry   (Ga.) 

230 
General   and   special  legislation. 

4.  A  particular  classification  of  persons 
may  be  valid  if  the  object  of  the  statute  is 
to  raise  revenue,  and  invalid  if  the  object 
is  regulation.    Rosenbloom  v.  State  (Neb.) 

922 
6.  A  general  law  can  be  made  applica- 
ble to  the  fixing  of  the  compensation  of  pro- 
bate judges  throughout  the  state,  so  as  to 
bring  such  legislation  within  the  operation 
of  a  constitutional  provision  forbidding  lo- 
cal or  special  legislation  where  a  general 
law  can  be  made  applicable.  Henderson  v. 
Koenig  (Mo.)  659 

Constmction. 

6.  A  statute,  the  manifest  purpose  of 
which  is  to  tax  transfers  of  property,  can- 
not be  construed  as  imposing  a  dir^  tax 
upon  the  property  to  save  it  from  being  de- 
clared  unconstitutional.     Re  Pell    (N.   Y.) 

540 

7.  The  provision  that  a  tenant  may,  dur- 
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ing  the  term,  remove  fixtures  erected  by 
him,  though  after  the  term  th^  are  to  be 
r^Bfarded  as  abandoned  to  the  use  of  the 
landlord,  made  by  Ga.  Civ.  Code,  §  3120, 
must  be  construed  to  refer  to  trade  fixtures 
only.  Wright  v.  Du  Bignon  (Qa.)  669 
8.  A  statute  reauiring  partnerships  or- 
ganized under  the  laws  of  other  states  to 
furnish  bonds  before  doing  business  in  the 
state  will  not  be  construed  as  applicable  to 
individual  nonresidents  in  determining  its 
constitutionality.     State   v.    Cadigan   (Vt.) 

666 
RepeaL 

0.  An  amendment  of  a  general  law  al- 
lowing fees  to  probate  judges  as  compensa- 
tion for  their  services,  which  declares  that 
in  all  cities  of  a  certain  class  such  judges 
shall  be  compensated  by  a  salarv,  violates 
a  constitutional  provision  that  the  general 
assembly  shall  not  indirectly  enact  a  spe- 
cial or  local  law  by  the  partial  repeal  of  a 
general   one.     Henderson   v.   Eoenig    (Mo.) 

659 
Notes  and  Bbiefb. 

Statutes;  classification  of  counties  for 
registration  of  land  titles;  when  law  gen- 
eral and  tmiform  in  operation;  resolving 
doubts  in  favor  of  constitutionality  of. 

297 

Title;   sufliciency  of.  922 

Construction;  of  words  "or"  and  "other- 
wise." 764 

Presumption  of  validity  of.  776 

Valid;  law  not  general  in  application. 

766: 

Local  law  indirectly  enacted  by  partial ' 
repeal  of  general  law ;  act  applicable  to  - 
only  one  or  a  few  cities ;  act  relating  to  ! 
fees  of  sheriff  of  single  county;  special  act  j 
regulating  fees  of  probate  judge;  special  act  | 
regulating  proceedings  in  certain  courts  of  ^ 
particular  city;  when  special  legislation ' 
justified ;  passing  special  act  where  general 
law  applicable;  act  r^;ulating  affairs  of ' 
counties,  cities,  etc.  664  | 

Retroactive;  impairing  value  of  vested 
estate;  imposing  tax  on  property  previously 
exempt.  541 

STONE  GBUSHEB. 

Notes  and  Briefs. 

Stone  crusher;  city's  liability  for  injury 
to  employee  by.  219 

STBEET  RAILWAYS. 

As  Carriers,  see  Carriers. 

Evidence    of   Motorman*s  Declarations, 

see  Evidence,  27. 
Taxation  of,  "see  Taxes,  8,  9^   10. 
Negligence  in  Crosing  Street-Car  Track 

in  Depression,  see  Trial,  11. 

1.  A  motorman  in  charge  of  an  electric 
car  moving  in  the  public  street,  where  he 
has  reason  to  expect  little  children  are 
playing,  must  exercise  a  high  degree  of 
watchfulness  in  the  operation  of  the  car. 
Sample  v.  Consolidated  Light  &  R.  Co.  (W. 
Va.)  186 
57  L.  R.  -A 


2.  A  street-railroad  company  cannot  re- 
move snow  from  its  tracks  to  the  adjacent 
roadway  in  such  a  manner  as  to  leave  & 
deep  ditch  and  render  the  street  unsafe  and 
dangerous  for  public  travel,  without  lia- 
bility for  injuries  to  travelers  caused  there- 
by, although  such  liability  is  not  imposed 
by  the  ordinance  conferring  its  franchise. 
Gerrard  v.  La  Crosse  City  R,  Co.    (Wis.> 

465 
Notes  and  Briefs. 

Street  railways;  negligence  in  removing 
snow  from  track;  contributory  n(^ligence 
in  driving  diagonally  across  track;  ques- 
tion of,  for  jury.  466 

Motorman 's  duty  to  keep  lookout;  no 
paramount  right  to  street.  187 

STRIKE. 

Liability  for  Death  of  Servant  by  Mob 
of  Strikers,  see  Master  and  Serv- 
ant, 11,  12. 

Notes  and  Briefs. 

Strike;  right  of  workingmen  to  quit 
work.  448 

SXJBIiETTING. 

Covenant  against,  in  Lease,  see  Land- 
lord AND  Tenant^  1. 

SUBROGATION. 

Of  Insurance  Company,  see  Insttbance, 
22-24. 

1.  While  subrogation  is  not  founded  on 
contract,  and  is  a  creation  of  equily  exist- 
ing solely  for  accomplishing  the  ends  of 
substantial  justice,  there  must,  in  every 
case  where  the  doctrine  is  invoked,  in  addi- 
tion to  the  inherent  justice  of  the  case,  con- 
cur therewith  some  established  principle  oi 
equity  jurisprudence,  as  recognized  and  en- 
forced by  courts  of  chancery.  Medcer  v. 
Larson   (Neb.)  901 

2.  One  who  furnishes  money  for  the  pur- 
pose of  discharging  a  mortgage  lien  upon 
real  estate  cannot  claim  subrogation  to  the 
rights  of  the  mortgagee,  in  the  absence  of 
an  agreement  or  understanding  that  the 
mortgage  is  to  be  kept  alive  for  his  benefit, 
or  that  he  shall  be  given  a  lien  on  the  prem- 
ises in  lieu  of  the  one  which  is  discharged. 

Id. 
Notes  and  Briefs. 

Subrogation;  right  of;  to  rights  of  mort- 
gagee; when  one  paying  mort^ige  a  volun- 
teer. 901 

SUCCESSION  TAX. 

See  Taxes,  17-19. 

SURREKBEB. 

Of  Insurance  Policy,  see  Insttrance, 
3,  4. 

TAXES. 

As  Cloud  on  Title,  see  Cloud  on  Title. 
Legislative  Power  as  to,  see  Courts,  1. 
Enjoining  Collection    of,    see    Injunc- 
tion, 2,  3. 
For  License,  see  License,  3. 


Taxes. 


1021 


Erroneously  Marking  Taxes  'Taid"  on 
City  Records,  see  Municipal  Cob- 

POBATIONS,   1. 

Invalidity  of  Part  of  Statute  as  to,  see 

Staitttes,  1. 
Classifying  Persons  for  Purpose  of,  see 

Statutes,  4. 

'I7iil£oriiiitj. 

See   also  infra,  15;   Constitutional  Law, 
19-22. 

1.  The  taxing  power  of  the  legislature 
is  not  restricted  by  any  .  implied  rule  of 
fundamental  law  that  taxes  must  be  equal 
and  uniform,  in  the  absence  of  any  such 
provision  in  the  Federal  or  state  Constitu- 
tion.    State  V.  Travelers'  Ins.  Co.   (Conn.) 

481 

2.  The  privileges  and  immunities  of 
citizens  of  other  states,  guaranteed  by  U.  S. 
Const,  art.  4,  §  2,  and  U.  S.  Const.  14th 
Amend.,  are  not  violated  by  Conn.  Gen. 
Stat.  §§  3S36,  3916,  taxing  the  resident 
stockholders  of  certain  corporations  in  the 
town  in  which  they  reside,  deducting  from 
the  market  value  of  the  stock  the  value  of 
the  capital  invested  in  real  estate  on  which 
the  company  pays  taxes,  but  imposing  a 
state  tax  on  nonresident  shareholders  of  1% 
per  cent  on  the  market  value  of  their 
shares,  without  any  provision  for  deduc- 
tion of  capital  invested  in  real  estate,  since 
this  law  is  not  a  hostile  discrimination 
against  citizens  of  other  states  in  the  en- 
joyment of  property  rights  common  to  all, 
but  provides  for  the  state  taxation  of  non- 
resident stockholders  because  it  is  imprac- 
ticable to  subject  them  to  the  municipal 
taxation  that  is  imposed  on  the  resident 
stockholders.  Id. 
Tax  on  franchise. 

3.  An  exclusive  privilege  not  enjoyed  by 
natural  persons,  witiiin  the  meaning  of  Stat. 
S  4077,  relating  to  a  franchise  tax,  is  not 
created  by  a  proviso  in  articles  of  incorpo- 
ration, that  the  private  property  of  stock- 
holders shall  not  be  subject  to  corporate 
debts.  Louisville  Tobacco  Warehouse  Co. 
V.  Com.  (Ky.)  33 

4.  The  exemption  of  corporations  which 
do  not  have  any  special  privileges  and  fran- 
chises from  the  operation  of  a  statute  im- 
posing a  franchise  tax  on  corporations 
which  do  have  such  franchises  or  privi- 
leges does  not  make  the  statute  unconstitu- 
tional for  lack  of  uniformity.  Id. 

6.  An  ordinary  business  corporation  cre- 
ated under  the  general  law,  under  which  no 
special  or  exclusive  privilege  not  allowed 
by  law  to  natural  persons  can  be  obtained, 
is  not  subject  to  the  franchise  tax  imposed 
by  Stat.  §  4077,  on  railway,  gas,  ferry, 
bridge,  express,  and  every  other  like  com- 
pany, and  every  other  corporation  having 
"any  special  or  exclusive  privilege  or  fran- 
chise not  allowed  by  law  to  natural  persons, 
or  performing  any  public  service."  Id. 

6.  A  public  service  which  will  render  a 
corporation  subject  to  the  franchise  tax  im- 
posed by  Stat.  §  4077,  is  not  performed  by 
a  corporation  engaged  in  the  business  of  a 
tobacco  warehouseman.  Id. 

57  L.  R.  A. 


7.  Corporate  franchises  are  not  taxable 
tinder  Minn.  Gen.  Stat.  1894,  §  1524,  pro- 
viding for  listing  "franchises"  for  taxation 
as  a  separate  and  distinct  class  of  personal 
property,  as  that  section  applies  only  to 
private  persons  or  others  not  falling  with- 
in the  provisions  of  §  1530  as  to  the  taxar 
tion  of  the  property  of  corporations  and  as- 
sociations. State  V.  Duluth  Gas  &  W.  Co. 
(Minn.)  63 

8.  A  street-railway  company  is  not  a 
"railroad  company"  within  the  meaning  of 
Minn.  Gen.  Laws  1887,  chap.  11,  §  1  (Gen. 
Stat.  1894,  §  1669),  providmg  for  the  taxa- 
tion of  railroad  companies  by  requiring 
them  to  pay  a  percentage  on  their  gross 
earnings.  Id. 

9.  The  franchise  of  an  electric  light  and 
power  company  which  has  a  right  to  use 
streets  and  all^s  of  a  city  is  subject  to 
taxation  under  Const,  art.  7,  S  1,  and  Laws 
1897,  p.  136,  authorizing  in  general  terms 
the  taxation  of  real  and  personal  property, 
although  there  is  no  special  provision  of 
statute  for  ascertaining  the  value  of  the 
franchise.  Commercial  Electric  Light  &  P. 
Co.  V.  Judson  (Wash.}  78 

10.  An  ad  valorem  tax  upon  the  fran- 
chise of  a  street  railway  company  is  re- 
quired by  Const.  §  174,  which  declares  that 
all  property,  whether  owned  by  natural  per- 
sons or  corporations,  shall  be  taxed  in  pro- 
portion to  its  value.  South  Covington  & 
C.  Street  R.  Co.  v.  Bellevue  (Ky.)  60 
Tax  on  parsonase. 

11.  The  renting  of  a  church  parsonage, 
and  using  the  rent  to  procure  another  resi- 
dence for  the  parson,  do  not  deprive  it  of 
its  exemption  from  taxation,  under  a  provi- 
sion that  exemption  of  parsonages  shall  not 
extend  beyond  the  buildings  and  premises 
actually  occupied  as  such.  Protestant  Epis- 
copal Church  V.  Prioleau  (S.  C.)  606 
Valvation;  dednctions. 

12.  The  valuation  by  the  state  board  of 
the  franchises  of  a  street  railway  company 
is  conclusive  as  to  its  value  for  city  assess- 
ment. South  Covington  k  C.  Street  R.  Co. 
V.  Bellevue  (Ky.)  50 

13.  An  arbitrary  increase,  by  the  board 
of  equalization,  of  the  value  of  certain  items 
of  personal  property  of  a  corporation,  in  a 
lump  sum,  without  any  evidence  upon  which 
to  act  and  without  seeing  the  property,  and 
the  apportionment  of  the  amount  between 
the  various  items  by  the  county  auditor, 
cannot  be  objected  to  by  the  corporation, 
where  it  is  neither  alleged  nor  shown  that 
it  is  at  all  prejudiced  thereby,  and  there  is 
no  claim  that  there  was  any  overvaluation. 
State  V.  Duluth  Gas  &  W.  Co.  (Minn.)       63 

14.  A  taxpayer  who  appears  before  a 
board  of  equalization  and  is  heard  upon  the 
valuation  of  his  property  as  fixed  4)y  the 
assessor  without  objecting  to  the  manner  in 
which  the  board  is  constituted  cannot  re- 
cover back  the  amount  paid  under  the  as- 
sessment as  raised  by  the  board,  upon  the 
ground  that  the  board  was  illegally  consti- 
tuted. Commercial  Electric  Light  &  P.  Co. 
V.  Judson   (Wash.)  78 
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15.  The  deduction  from  the  value  of  the 
capital  stock  of  a  corporation  in  assessing 
it  for  taxation,  of  the  total  amount  of  cor- 
porate indebtedness,  except  indebtedness^  for 
current  expenses,  which  is  made  by  Minn. 
Gen.  Stat.  1894,  §  1530,  is  invalid  because 
in  violation  of  the  constitutional  require- 
ment of  equality  and  uniformity  in  taxa- 
tion. SUte  V.  Duluth  Gas  k  W.  Co. 
(Minn.)  63 
Enforcement. 

16.  A  tax  levied  on  real  estate  for  gen- 
eral revenue  purposes,  or  by  way  of  special 
assessment  for  benefits  received  on  account 
of  local  improvements,  is  not  a  debt,  in  the 
ordinaiy  meaning  of  the  word,  against  the 
owner  of  the  property,  to  be  enforced  as  a 
personal  liability,  but  a  charge  upon  the 
real  estate  against  which  assessed,  to  be  en- 
forced and  collected  by  a  sale  of  the  prop- 
erty liable  for  the  taxes  so  levied  and  as- 
sessed. Philadelphia  Mortg.  &  T.  Co.  v. 
Omaha  (Neb.)  150 
Transfer  tax. 

See  also  Statutes^  6. 

17.  A  vested  remainder  cannot  be  made 
the  subject  of  a  transfer  tax,  although  it 
does  not  come  into  possession  of  the  re- 
mainderman until  after  the  passage  of  the 
statute,  since  such  tax  would  diminish  the 
value  of  a  vested  estate,  impair  the  obliga- 
tion of  a  contract,  and  take  private  prop- 
erty for  public  use  without  compensation. 
Re  Pell  (N.  Y.)  '     540 

18.  A  tax  on  all  remainders  or  reversions 
which  vested  prior  to  a  certain  date,  but 
which  shall  not  come  into  possession  until 
after  the  passage  of  the  act,  even  if  it  can 
be  regarded  as  a  tax  on  property,  and  not  on 
transfers,  is  invalid  as  not  bearing  equally 
upon  the  entire  class  to  which  the  property 
belongs.  Id. 

19.  A  tax  on  remainders  when  they  come 
into  possession,  of  5  per  cent  on  some,  1 
per  cent  on  others^  and  on  others  nothing, 
even  if  it  can  be  regarded  as  a  tax  on  prop- 
erty, and  not  on  transfers,  is  void  for  not 
apportionine  the  burden  eoually  among  the 
owners  of  tne  estates  sougnt  to  be  taxed. 

Id. 
Notes  and  Briefs. 

Taxes;  right  to  levy  for  public  purposes 
only;  for  gift  to  individual  for  private  use. 

293 

Franchise;  on  gas  and  water  pipes  and 
mains,  enforced  by  methods  provided  by 
statute.  66 

Franchise;  included  in  term  "property;" 
oouncirs  power  to  assess  omitted  property; 
strict  construction  of  charters  providing  for 
exemptions:  legislative  power  to  provide 
for  franchise  tax;  on  rolling  stock  of  rail- 
road. 50 

Franchise;  not  tax  on  property;  how 
basis  for,  arrived  at ;  acts  of  board  of  equal- 
ization judicial;  collateral  attack  on  act& 
of  board.  79 

Taxation  of  corporate  franchises  in  the 
United  States: — (I.)  Proem:  (a)  scope  of 
note;  (&)  definitions  of  terms  employed; 
67  L.  R.  A. 


(II.)  power  and  jurisdiction  of  a  state  to 
tax;  (III.)  some  general  principles;  (IV.) 
what  are  franchises:  (a)  in  general;  {h) 
within  tax  laws;  (c)  nature  as  subjects  of 
taxation;     (V.)     taxability    of    franchises^: 

(a)  when  taxable;    (b)   when  not  taxable: 

(1)  generally;  (2)  by  the  state;  (3)  lo- 
cally; (c)  exemptions;  {d)  property  ex- 
empt as  part  of  franchise;  (VI.)  franchise 
taxes:  (a)  what  taxes  are  such;  (b)  what 
taxes  that  seem  to  be  such  are  not;  (c) 
taxes  on  capital  stock;  (d)  interference 
with  Federal  agencies  and  burdens  on  Fed- 
eral grants:   (1)  franchises:   (a)  railroads; 

(b)  telegraphs;    (o)    bridges;    (d)    banks; 

(2)  United  States  bonds;  (3)  patents  and 
copyrights;  (e)  taxes  on  passenger  traffic; 
if)  taxes  on  receipts,  income,  etc.:  (1)  cor- 
porations engaged  in  interstate  or  foreign 
commerce;  (2)  railroad,  steamship,  naviga- 
tion, express,  and  telegraph  companies  gen- 
erally ;  ( 3 )  miscellaneous  corporations ;  ( 4 ) 
local  taxes  on  receipts  of  local  corpora- 
tions: {g)  taxes  on  insurance  premiimis: 
(1)    in   general;    (2)   domestic    oompanies; 

(3)  foreign  companies;  {h)  taxes  on  bank 
deposits;  (VII.)  oi^ganizations  subject  to 
franchise  taxes:  {a)  generally;  (b)  domes- 
tic corporations:  (1)  in  general;  (2)  en- 
gaged in  interstate  commerce;  (3)  pos- 
sessed of  other  franchises;  (c)  foreign  cor- 
porations: (1)  in  general;  (2)  6onditaons 
upon  the  privil^;e  of  exercising  corporate 
franchises;  (3)  what  is  doing  business  or 
employing  capital  within  the  state  and  the 
meaning  of  tax  laws;  (4)  engaged  in  inter- 
state commerce;  (VIII.)  limitations  on 
franchise  taxation:  (a)  constitutional ; (b ) 
double  taxation;  (IX.)  valuation  of  fran- 
chises for  the  purposes  of  taxation;  (X.) 
administration  and  relief;  (XI.)  conclu- 
sion. 33 

On  shares  of  nonresident  stock;  strict 
construction  of  exemption  laws;  lack  of 
equality;  discrimination  between  persons 
and  classes.  482 

Transfer  tax;  necessity  of  uniformity: 
state's  power  of  taxation;*  right  to  classify 
for  purposes  of;  retroactive  statute  impos- 
ing; vested  right  in  exemption.  541 

Classification  for  taxes;  sufficiency  of  ap- 
proximate equality.  352 

Presumption  that  recording  of  payment 
rightfully  done;  city  treasurer's  duties  in 
receiving  and  marking  "paid"  on  records. 

151 

TELEGRAPHS. 

Statute  Fixing  Liability  for  Mental 
Anguish  from  Failure  to  Deliver 
Message,  see  Ck)NSTiTunoNAL  Law, 
23. 

Sufficiency  of  Compliance  with  Con- 
tract to  Transmit  Money,  see  Con- 
tracts, 4. 

Damages  for  Delay  in  Transmitting 
Messajre,  see  Damages,  3-5,  10. 

Damages  for  Delay  in  Delivering,  see 
Pleading,  7. 

Admissibility  of  Evidence  as  to  Direc- 
tions for  Delivering  Message,  see 
Evidence,  31. 


Tbnanct— Tbial. 
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DeBvery  of  Messages  as  Nuisance,  see 
Nuisances. 

Nones  AND  Bbiefs. 

Telegraphs;  statute  making  liable  for 
mental  anguish  from  delay  m  delivering 
telegram;  equal  protection  of  laws  denied 

Pailure  to  transmit  or  pay  over  money 
order;  liability  for  mental  suffering  and 
mortification.  611 

Recovery  for  mental  anguish  for  failure 
to  deliver  message.  771 

Liability  for  delay  in  delivering  message; 
damages  tor  delay.  005 

Liability  for  use  to  which  messages  put 
by  third  persons.  614 

Taxation  of  franchise  of.  33 

TENANCY. 

By  Entireties,  see  Husband  and  Wife, 
Notes  and  Bbiefs. 

TENDER. 

Of  Check  as  Compliance  with  Tele- 
graph Company's  Agreement  to 
Transmit  Money,  see  Contbaots,  4. 

Notes  and  Bbiefs. 

Tender;  time  of  making.  176 

TICKET  BROKERS. 

See  Evidence,  10. 

TICKETS. 

See  Cabbiebs,  12-14. 

Notes  and  Bbiefs. 
See  also  Gabbiebs. 

Ticket;  regulation  against  detached  cou- 
pons; conductor's  refusal  to  take  ticket; 
husband  riding  on  ticket  bought  by  wife. 

276 
TIME. 

See  HoLiDAT. 

TITIiE. 

Of  Ordinance,  see  Municipal  Cobpoba- 

TIONSy  6. 
Of  Statute,  see  Statutes,  2,  3. 

TOIX  BRIDGE. 

Operating  Railroad  Bridge  as,  see 
Railboads;  Tbiai«  14. 

TORBENS  UkW. 

See  Constitutional  Law,  4,  6,  17,  26  ^ 
JuDOMENT,  6;  Officebs,  1. 

TORTS. 

Notes  and  Bbiefs. 
Liability  of  infant  for.  673 

TOWER. 

fhijoining  Maintenance  of,  see  Injunc- 
tion, 4. 

Nones  AND  Bbiefs. 

Tower;  on  own  land  as  nuisance.  546 

67  L.  E.  A. 


TRANSFER  TAX. 

See  Taxes,  17-19. 

TRESPASS. 

A  grantee  of  land  over  which  a  third 
person  has  been  given  a  parol  license  to 
construct  a  ditch  may  maintain  trespass  in 
case  the  licensee  attempts  to  act  under  the 
license  after  the  grant.  Hicks  Brothers  v. 
Swift  Creek  MUl  Co.  (Ala.)  720 

TRIAL. 

ArsTtunent  to  Jury. 

1.  Counsel  in  arguing  to  the  jury  must 
not  state  facts  of  his  personal  experience, 
which  are  not  in  evidence,  and  are  calcu- 
lated to  prejudice  the  jury.  Louisville  &. 
N.  R.  Co.  V.  Hall  (Ky.)  771 

2.  The  pleadings  should  not  be  referred 
to  by  counsel  in  his  closing  argument  to 
the  jury  for  the  purpose  of  claiming  a 
change  in  the  theory  of  defense,  if  they  have 
not  been  given  in  evidence  on  the  trial.  Id. 
AMeasonent  of  punishment  by  Jury. 

3.  It  was  no  essential  part  of  a  jury 
trial  at  common  law  that  the  jury  should 
also  fix  the  punishment  if  they  convicted 
the  prisoner.    State  ▼.  Hamey   (Mo.)     846 

4.  The  adoption  of  a  new  constitution 
preserving  the  right  of  trial  by  jury  "as 
heretofore  enjoyed"  does  not  include  the 
right,  which  has  existed  by  statute  for  many 
years,  of  having  the  jury  assess  the  pun- 
ishment in  crimmal  cases  whenever  there  is 
an  alternative  or  discretion  in  regard  to  it. 

^     Id. 

5.  The  assessment  by  the  juiy  of  the 
punishment  in  a  criminal  case  when  the 
statute  imposes  that  duty  on  the  court  does 
not  vitiate  the  verdict,  but  the  court  may 
ignore  it,  and  assess  the  punishment  itself. 

Id. 
Special  interrosatories. 

6.  While  two  special  questions  covering 
the  same  inquiry  should  not  be  put  to  ^a 
jury,  yet  if  one  covering  some  matter  of 
another  is  so  drawn  as  more  definitely  and 
pointedly  to  inquire  as  to  a  particular  mat- 
ter controlling  the  case,  it  should  be  given. 
Vieth  V.  Hope  Salt  &  Coal  Co.    (W.  Va.) 

410 
Questions  for  Jury. 

7.  A  jury  is  not  bound  to  adopt  the  con- 
struction of  a  contract  which  will  render  it 
legal  if  it  is  et^ually  capable  of  one  which 
will  render  it  illegal  if  other  evidence  in 
the  case  tends  to  show  illefinility.  United 
States  Fidelity  &  G.  Co.  v.  Charles  (Ala.) 

212 

8.  In  the  absence  of  any  evidence  of  au- 
thority on  the  part  of  the  lessee  of  a  piano 
to  sell  the  same  in  an  action  by  the  lessor 
to  recover  possession  of  it  from  one  who 
purchased  it  from  the  lessee,  the  jury  can- 
not be  permitted  to  consider  the  question  of 
such  authority.  Oliver  Ditson  Co.  v.  Bates 
(Mass.)  289 

9.  The  presumption  of  negligence  aris- 
ing from  an  injury  to  a  passerby  in  a  pub- 
lic street  from  a  broken  electric  wire  is  not 
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overcome,  bo  m  to  require  the  ease  to  be 
taken  from  the  jury,  by  testimony  of  de- 
fendant's employees  that  the  wire  was  prop- 
erly  constructed  and  put  up.  Boyd  v.  Port^ 
land  General  Electric  Go.   (Or.)  619 

10.  The  sufficiency  of  the  fastening  of  a 
turntable  to  prevent  injury  to  children 
playing  on  it  is  a  question  for  the  jury 
where  it  was  undone  by  one  of  them.  £dg- 
ington  y.  Burlington,  G.  R.  &  N.  R.  Go. 
(Iowa)  661 

11.  Whether  or'  not  a  traveler  in  a  cut- 
ter drawn  by  one  horse  is  negligent  in  at- 
tempting to  cross  to  the  opposite  side  of  the 
street-car  track,  which  is  in  a  depression 
about  a  foot  deep,  when  his  progress  on  the 
side  on  which  he  has  been  traveling  is  ob- 
structed, and  whether  or  not  he  does  so  in 
an  ordinarily  prudent  manner,  are  questions 
for  the  jury.  (Jerrard  v.  La  Grosse  Gity  R, 
Go.   (Wis.)  465 

12.  The  jury  must  decide  whether  or  not 
a  railroad  employee  is  negligent  in  using  a 
drainpipe  upon  a  tender  for  a  grab  iron  to 
assist  him  in  climbing  onto  the  tender,  in 
the  absence  of  such  iron.  Gol^  v.  North 
GarolinalL  Go.  (N.  G.)  817 

13.  The  question  as  to  the  negligence  of 
a  carrier  in  failing  to  forward  a  corpse  by 
a  certain  train  is  for  the  jury.  Louisville 
A  N.  R.  Go.  V.  Hull   (Ky.)  771 

14.  A  peremptory  instruction  for  defend- 
ant cannot  be  given  in  an  action  against  a 
railroad  company  operating  a  portion  of  its 
railroad  bridge  as  a  toll  bridge,  to  recover 
for  injuries  to  a  traveler  on  the  latter  hj 
negligently  frightening  his  horse,  where  the 
evidence  shows  that  while  the  horse  was  on 
the  bridge  it  met  a  train  having  an  engine 
at  each  end,  and  that  those  in  charge  of 
the  second  engine,  although  knowing  the 
horse  was  frightened,  took  no  steps  to  pre- 
vent an  accident,  but  permitted  the  engine 
to  throw  out  an  unusual  quantity  of  smoke, 
steam,  and  cinders,  which  caused  the  horse 
to -become    unmanageable    and    injure    the 

Slaintiff.    Kentucky   &    I.    Bridge    Go.    v. 
[ontgomery    (Ky.)  781 

15.  Whether  or  not  a  mercantile  agency 
which  receives  information  of  an  assignment 
on  a  general  assignment  blank,  to  which  is 
added  a  clause  stating  that  it  was  to  secure 
an  indorser,  and  transmits  it  as  being  a  gen- 
oral  assignment  for  creditors,  exercises  rea- 
sonable care  and  prudence,  so  as  to  relieve 
it  from  liability  for  libel,  is  a  question  for 
the  jury.  Douglass  v.  Daisley  (G.  G.  App. 
Ist  G.)  475 

16.  Though,  in  an  action  sounding  in 
damages,  there  is  an  order  at  rules  for  an 
entry  of  damages,  yet  a  plea  of  the  general 
issue,  or  other  issuable  plea,  filed  in  term, 
annuls  that  order;  and  the  jury  is  properly 
sworn  to  try  the  issue,  and  not  to  inquire 
of  damages.    Peters  v.  Jackson    (W.  Va.) 

428 
Instniotiona. 

17.  Where  a  rule  or  principle  of  law  is 
clearly  declared  by  the  court  m  its  general 
charge,  it  is  not  error  to  refuse  to  repeat  it 
67  L.  R.  A. 


in  a  special  instruction.  Southern  P.  Co. 
V.  Schoer  (G.  G.  App.  8th  G.)  707 

18.  The  instructions  in  an  action  for  neg- 
ligent injuries  should  confine  the  jury  to  a 
consideration  of  the  acts  of  neglig^ce  al- 
leged in  the  complaint.  South  ^vtngton 
&  G.  Street  R.  Go.  v.  Stroh  (Ky.)  875 

10.  There  is  no  error  in  submitting  to 
the  jury  a  phase  of  the  case  whidi  defend- 
ant's pleadings  and  the  conduct  of  the  court 
and  parties  throughout  the  trial  show  was 
understood  to  be  presented  by  the  com- 
plaint. Boyd  ▼.  Portland  Qencnl  Electric 
Co.  (Or.)  619 

20.  It  is  not  error  to  refuse  to  instruct 
the  jury  that  a  defendant  is  guilty  of  gross 
negligence,  as  distinguished  from  ordinary 
n^ligence  on  the  one  hand,  and  wilful  or 
reckless  negligence  on  the  other,  because 
there  ia  no  such  legal  degree  of  negligence 
as  "gross"  negligence,  the  word  "gross"  in 
this  connection  being  a  mere  epithet  used 
to  characterize  one  of  the  two  legal  classes 
of  negligence  mentioned.  Purple  y.  Union 
P.  R.  Go.  (G.  G.  App.  8th  G.)  700 
Verdict. 

See  also  supra,  5. 

21.  A  verdict  in  an  action  of  trespass  on 
the  case  reading,  "We,  the  jury,  find  for  the 
defendants,"  (the  plea  being  not  guilty),  is 
good.    Peters  v.  Jackson   (W.  Va.)  428 

"SoTES  AND  Briefs. 

Right  to  trial  by  jury;  meaning  of; 
jury's  duty  to  assess  punishment;  duty  to 
direct  verdict;   w^here  facts  undisputed. 

847 

Question  of  negligence  and  contributory 
negligence  for  juiy.  308,  46G 

Question  of  law;  only  one  construction 
to  be  reasonably  dniwn  from  testimony. 

820 

Submission  to  jury;  particular  negligence 
charged;  refusal  to  produce  document  asked 
for,  when  found  unfavorable.  875 

Predicating  instructions  on  fact  as  to 
which  there  is  no  evidence.  216 

Instructions  given,  the  law  for  the  jury : 
duty  to  instruct  as  to  theory  not  raised  by 
pleadings  or  evidence.  329 

TBU8T8. 

Anti-Trust  Act  as  Denial  of  Equal  Pro- 
tection of  Laws,  see  GoNSTrru- 
TioNAL  Law,  10. 

Insurance  as  Trust  Fund^  see  Insur- 
ance, 25. 

1.  Trustees  for  the  sale  of  land  will  not 
be  permitted,  directly  or  indirectly,  to  make 
profit  for  themselves  out  of  the  trust  estate. 
Frazier  v.  Jeakins  (Kan.)  575 

2.  A  man  who  receives  property  in  trust 
for  the  support  of  his  wife  and  children 
cannot,  after  mingling  the  income  with  his 
own  funds  for  a  period  of  years  without 
keeping  or  stating  an  account,  and  making 
improvements  on  the  trust  property,  go 
back,  charge  himself  with  the  income  re- 
ceived, and  credit  the  account  with  the  cost 
of  the  improvements,  leaving  himself  dd>tor 
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to  the  beneficiaries,  on  the  theory  that  it 
was  hia  personal  duty  to  support  his  fam- 
ily, for  the  purpose  of  preventing  his  cred- 
itors from  reaching  the  improvements.  Na- 
tional Valley  Bank  v.  Hancock  (Va.)  728 
Spendthrift  tmat. 
See  also  Cheditorb'  Bill,  1 ;  PLEAomo,  1. 

3.  An  equitable  life  estate  whch  shall 
be  free  from  the  debts  of  the  beneficiary 
cannot  be  created  where  the  statute  pro- 
vides that  estates  of  every  kind,  holden  or 
possessed  in  trust,  shall  be  subject  to  debts 
and  charges  of  the  persons  to  whose  use,  or 
to  whose  benefit,  tney  are  holden  or  pos- 
sessed, as  they  would  be  if  those  persons 
owned  the  like  interest  in  things  holden  or 
possessed,  as  in  the  uses  or. trusts  thereof. 
Hutchinson  v.  Maxwell   (Va.)  384 

4.  In  jurisdictions  where  spendthrift 
trusts  are  illegal,  creditors  may  subject  to 
their  claims  personal  property  in  which  the 
beneficiary  in  such  an  attempted  trust  is 
£^iven  an  absolute  equitable  estate,  and  the 
rents,  profits,  and  income  of  real  and  per- 
sonal estate,  which  the  beneficiary  could 
have  claimed  under  a  direction  to  the  trus- 
tee to  use  them  for  his  proper  and  comfort- 
able support  and  maintenance,  although  the 
trustee  has  a  discretion  as  to  what  amount 
shall  be  so  applied.  Id. 
Preference  to  cestui  que  trust;  fol- 
lowing tmst  fund. 

See  also  Evidence,  2,  3. 

5.  Misappropriation  of  a  trust  fund 
does  not  entitle  the  cestui  que  trust  merely 
as  such,  and  for  that  reason  alone,  to  a 
preference,  over  general  creditors  of  an  in- 
solvent trustee.  Lincoln  Sav.  Bank  &  S.  D. 
Co.  v.  Morrison    (Neb.)  885 

6.  In  order  to  obtain  a  preference  over 
general  creditors  of  an  insolvent  trustee, 
the  cestui  que  trust  must  show  that  the  es- 
tate out  of  which  he  claims  such  preference 
has  been  increased  to  some  extent  by  the 
misappropriation  of  the  trust  property ;  and 
he  is  entitled  to  a  preference  to  the  extent 
of  such  increase  only.  Id. 

7.  Where  a  trustee  mingles  trust  moneys 
with  his  own  funds,  the  cestui  que  trust  is 
entitled  to  a  charge  upon  the  whole;  and, 
so  long  as  any  portion  of  the  mass  into 
which  the  trust  fund  has  entered  remains 
in  any  form,  it  is  subject  to  such  charge, 
and  may  be  followed  and  claimed.  Id. 

8.  A  cestui  que  trust  is  not  entitled  to 
a  preference  over  general  creditors  of  an  in- 
solvent trustee,  where  the  whole  of  a  fund 
wherein  the  trustee  has  mingled  his  own 
money  and  that  of  the  cestui  ^ue  trust  is 
used  by  the  trustee  in  paying  his  debts.   Id. 

0.  Property  or  assets  of  an  insolvent 
trustee,  acquired  before,  or  with  the  pro- 
ceeds of  property  held  before,  the  trust 
money  came  into  his  hands,  and  not  in  any 
way  mingled  therewith,  are  not  subject  to 
any  lien  or  claim  of  the  cestui  que  trusty 
and  the  rights  of  the  latter  with  respect 
thereto  are  those  of  a  general  creditor  only. 

Id. 


sonally  and  of  the  cestui  qti€  trust  has  been 
mingled  is  not  necessarily  a  withdrawal  of 
such  portion;  and  when  the  trustee  retains 
such  portion  and  dissipates  the  remainder, 
the  portion  retained  in  the  altered  form  is 
taken  to  represent  such  fund,  and  may  be 
claimed  by  the  cestui  que  trust.  Id. 

11.  Where  a  portion  of  a  fimd  made  up 
of  trust  money  and  of  individual  money  of 
the  trustee  is  invested,  and  a  profit  results, 
the  cestui  que  trust,  in  following  the  trust 
money  into  the  investment,  may  claim  such 
profits  as  the  proceeds  of  the  original  fund 
upon  which  he  had  a  charge, — at  least  to 
the  extent  of  said  charge  upon  the  original 
fund.  Id. 

Notes  and  Bbxevs. 

Trusts;  in  favor  of  infants;  father's 
right  to  apply  trust  fund  to  their  support. 

729 

Trust  fund  in  insolvent  bank;  rights  of 
creditors  in.  88G 

Spendthrift  trusts;  rights  of  creditors  in 
case  of.  385 

Trustee;  right  to  purchase  at  sale.      575 

TURNTABLE. 

Negligence  as  to,  see  Neqijoengb,  4,  5, 
7,  Notes  and  Briefs;  Railboads, 
10. 

USURY. 

Conflict  of  Laws  as  to^  see  Confltot  of 
Laws,  5,  6. 

By  Foreign  Loan  Association^  see 
Building  and  Loan  Associa- 
tions. 


1.  A  contract  with  a  building  and  loan 
association  for  a  loan,  which  provides  for  a 
fixed  premium  which,  added  to  the  inter- 
est reserved,  exceeds  the  legal  rate,  is  usu- 
rious. Shannon  v.  Georgia  State  Bldg.  &, 
L.  Asso.   (Miss.)  800 

2.  Where  a  debtor  executes  a  note  and 
mortgage  for  a  loan  of  money  at  a  lawful 
rate  of  interest,  and,  at  its  maturity,  en- 
ters into  a  new  contract  with  the  lender  for 
a  further  extension  of  the  loan,  wjiich  is 
tainted  with  the  vice  of  usury,  and  the 
lender,  by  agreement,  retains  the  note  and 
mortgage  as  collateral  security  to  the  usu- 
rious contract,  in  a  suit  to  enforce  the  mort- 
gage security  the  lender  is  restricted  in  his 
recoveiy  to  the  amount  due  on  the  indebt- 
edness at  the  time  of  making  the  usurious 
contract,  after  which  all  interest  is,  by 
force  of  the  statute,  forfeited.  Chicago 
Lumber  Co.  T.  Bancroft  (Neb.)  910 

3.  An  assignee  of  property  subject  to  a 
usurious  mortgage  may  recover  from  the 
mortnigee  the  whole  usurious  interest  paid 
by  himself  and  his  assignor.  Shannon  v. 
Georgia  State  Bldg.  A.  L.  Asso.  (Miss.)    800 

Notes  and  Briefs. 

Usury;    in    contract   of    foreign  building 
and  loan  association ;  law  governing  usiiry ; 
to  whom  usury  available;  estoppel  to  claim 
10.  A  change  in  the  form  of  a  portion  of    or  sue  for  usury.  801 

a  fund  in  which  money  of  a  trustee  per-       Payment  of  indebtedness  by  payment  ot 
67  L.  R.  A.  65 
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Value— WiTNEMBS. 


illegal  interest;  effect  of  uaurious  agree- 
ment on  prior  contract  free  from  uaury; 
renewals  of  note  on  which  usury  charged. 

910 
VAI.UE. 

Admissibility  of  Evidence  of,  see  Evi- 
dence, 32-34. 

VENDOR  AND  PURCHA8EB. 

Descent  of  Vendor's  Interest  in  Land 
Contract,  see  Dkbcent  and  Dis- 
tribution. 

Notes  and  Briefs. 

Vendor  and  purchaser;  contract  for  sale 
of  land;  notice  from  vendee's  possession; 
vendor's  title  subject  to  levy.  644 

VERDICT. 

See  Trial»  5,  21. 

VESTED  REBCAIKDER8. 

Transfer  Tax  on,  see  Taxes,  17-10. 

VOLUNTEERS. 

Liability  for  Injury  to,  see  Master 
and  Servant,  10. 

TVAIVER. 

By  Failure  to  Plead,  see  Pleading, 
2,   3. 

Notes  and  Briefs. 
Waiver;  of  lateness  of  accepting  option. 

WALI.. 

Liability  for  Fall  of,  see  Nequoence, 


2, 


a 


Notes  and  Briefs. 


Walls;  left    standing   after    fire,  as  nui- 
sance. 133 

TVAREHOUSEMEK. 

Taxation  of,  see  Taxes,  6. 
See  also  Bailment. 

The  value  of  wheat  stored  in  a  pub- 
lic warehouse  at  the  owner's  risk  of  fire 
cannot  be  recovered  by  the  owner  from  the 
wardiouseman  in  case  of  a  subsequent  fire, 
where  the  identical  wheat  stored  was  sold 
according  to  a  custom  of  the  warehouse- 
man, known  to  the  owner,  to  commingle 
grain  so  deposited  for  storage  with  like 
quality  belonging  to  him,  and  from  such 
mass  to  sell  from  time  to  time,  and  replen- 
ish with  such  other  grain  as  should  be 
brought  to  him  for  storage  or  that  he 
should  buy,  and  when  the  warehouse  burned 
it  contained  enough  wheat  of  the  quality 
stored  to  replace  the  same,  and  the  ware- 
houseman had  at  all  times  kept  on  hand 
suiBcient  in  quantity  and  quality  to  replace 
all  wheat  stored  with  him.  Moses  v.  Tee- 
tons  (Kan.)  267 

Notes  and  Briefs. 

Warehouse;  bailment  or  sale  of  grain  in 
public  warehouse.  268 

WARRANTS. 

See  Electrical  Uses  and  Appliances. 
67  L.  R.  A. 


WARRANTT. 

Damages    for    Breach    of,   see    Dam- 
ages, 2. 
See  also  Sale,  Notes  and  Briefs. 

WATERING  APPARATUS. 

As  Fixtures,  see  Fixtures,  3. 

WATERS. 

Appointment    of    Managers    of    Water 

Supply     System,     see     Constitd- 

TIONAL  T^w,  3,   8. 
Enjoining      Maintenance      of     Water 

Power,  see  Injunction,  4. 
Testing    Validitv    of     Appointment   of 

Manager    of     Water     Supply,    see 

Quo  Warranto,  3,  4. 

WIIXS. 

Estoppel  to  Probate,  see  Estoppel,  2. 
Burden    of   Accounting   for  Mutilation 
of,  see  Evidence,  8. 

1.  Revocation  of  a  will  may  be  effected 
by  adopting  its  mutilation  by  vermin  as 
such.     Cutler  v.  Cutler   (N.  C.)  209 

2.  A  will  js  not  void  because  the  wit- 
nesses signed  before  the  testator,  if  all  par- 
ties were  present  at  the  time  of  the  execu- 
tion and  the  signatures  were  affixed  by  each 
in  the  presence  of  the  others.  Id. 

3.  The  widow  of  a  beneficiary  is  not  en- 
titled to  share  under  a  will  directing  that 
in  case  of  death  of  a  beneficiary  before  the 
time  for  distribution  arrives  his  share  shall 
be  paid  over  to  his  next  of  kin  as,  accord- 
ing to  the  statute  of  distributions,  his  per- 
sonal estate  would  be  divided  and  distrib- 
uted.    Be  Devoe  (N.  Y.)  636 

Notes  and  Briefs. 

Wills;  witnesses  signing  before  testator; 
revocation  of;  mutilation  by  vermin.      210 

Vested  or  contingent  remainder;  mode  oi 
interpreting  where  construction  doubtful. 

536 

Devise  for  life,  with  power  to  dispose  of; 
rights  of  creditor  in  property  devised.    384 

Limitation  of  time  to  offer  for  probate. 

254 

Effect  of  delay  in  probating  wills: — (I.) 
Generally;  (II.)  where  the  estate  is  sold 
or  mortgaged  by  the  heirs ;  ( III. )  where  the 
devisees  are  under  disabilities;  (IV.)  where 
the  will  is  concealed,  lost,  or  destroyed; 
(V.)  estoppel;  (VI.)  second  wills  and  codi- 
cils; (VII.)  suspension  of  probate  proceed- 
ings; (VIII.)  probate  in  solemn  form  and 
second  probate;  (IX.)  wills  from  other 
states;  (X.)  statutory  limitations;  (XI.) 
summary.  263 

WITNESSES. 

1.  Interested  persons  are  by  the  law  of 
Ix)uisiana  competent  witnesses,  and  their 
testimony  is  binding  on  the  court,  unl^s 
overcome  by  counter  testimony,  or  irrecon- 
cilable with  the  known  facts  of  the  ease. 
Marks  v.  New  Orleans  Gold  Storage  (3o. 
(La.)  271 

2.  A  wife  is  a  competent  witness  against 
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tier  husband  in  a  prosecution  for  bigamy, 
under  Neb.  Code  Civ.  Proc.  §  331,  provid- 
ing that  husband  and  wife  shall  not  be  wit- 
^nesses  against  each  other  except  in  criminal 
proceedings  for  a  crime  committed  by  one 
•against  the  other.     Hills  v.  State  (Neb.) 

155 
3.  Merely  exempting  a  witness  in  a  crim- 
inal case  from  liability  to  have  his  testi- 
mony used  against  himself  in  case  he  is 
subsequently  prosecuted  for  an  offense  to 
which  it  relates  is  not  sufficient  to  prev^it 
bis  claiming  the  protection  of  a  constitu- 
tional provision  that  no  person  shall  be 
xsompelled  to  testify  against  himself  in  any 
•criminal  case,  since  the  testimony  so  given 
may  disclose  facts  upon  which  a  successful 
^7  L.  B.  A. 


pro8ec^tion   against   him   may  be  founded. 
Ke  Carter  (Ma)  654 

Notes  and  Bbiefs. 
Witnesses;   privilege;   statute  compelling 
witness  to  testify  against  himself.  654 

Power  of  court  to  call  and  examine.    875 

WRIT  AND  PROCESS. 

Publication    of    Summons    in  Garnish- 
ment   Proceedings,    see     Gabnish- 

MEZ7T. 

Notes  akd  Briefs. 
Writ  and  process;   power  to  change  ad- 
ministrative and  remedial  process.  297 
Service  by  publication  in  garnishment. 
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